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IJribi)  Jflounctl. 

(From  the  Supreme  Court  of  Virloria.) 

May  IQ,  190o. 

NATI'JWAt  TRrSTKBS,  &C,,  CO.  OP  AnSTH-ILIA 
(L.tMn'KU)  V.  QEseaA.!.  FiNANOB,  &0.,  Co.  OF 
AL'STOALIA     (LnitTED).   (fS.) 

Trtut'e —  Brrach  of  trutt — Artiu;/  liouJi  BJo  umhr  hgnl 
advice — Triutet  compn ny — Victorian  Trtt^fs  AH,  IDOt 
—Jadiaal  TruiUti  Act,  1896  (59  •£■  (JO  Fie*,  e.  33), 
$.  J. 

A  jiiiid  Uuck  i-ompanij,  aclint)  iti  trimlm)  for  reward, 
}xiid  ovrr  unilrr  hijal  advice  part  of  a  inul  fund  to  the 
utr'titfj  pariiel. 

Held,  even  asmming  (hey  acted  honisSy  und  reaaotiahli/, 
thitt  they  were  not  therefore  exempt  from  mnkimj  yood 
the  breach  of  trust,  and  that  the  Victorian  Tru4tt  Act,  1901 
(limilar  to  the  Rn'jlith  Act  59  it  CO  VicL  e.  35,  t.  3), 
tekich  gave  the  court  a  judicial  dUcretion  in  ^iicA  ea*M, 
mad«  iw  dijfcrfuce  under  the  ahoue  ciroimitancei.  A 
trmtte  company  receii'imj  remuncratiort  for  itt  servicct  i) 
in  a  diffrTcnt  pmition  to  a  primile  triutee. 

thin  wii<  KQ  appeal  itom  the  Supreme  Court  of 
Viutoria  Affirmiag  ths  juigmeat  of  fi  Backett,  J.,  in 
tbe  Supreme  Cjiirt. 

The  iActi  are  let  out  At  length  in  their  lordshtps' 
ittdgment. 

n.     Terrell,     K.C.,    kad     V.     ffawkint,    for    the 

appellnntt. 

Wttrmiifjton,  K.Q.,  and  A.  Jl.  Jttiel,  tor  the 
rtipondent. 

Thifl  judgment  of  their  lordships  (Lord*  Davrt 
kad  LiJiDLEY,  Sir  Poao  NoBTii,  and  Sir  Abtel'k 
Wilson)  wm  dalivered  by 

Sir  Ford  Noaxti. — This  \a  an  appeal  from  a  judg- 
meut  o(  th<9  Fall  Cijart  of  the  State  of  Viotoria, 
affircning  the  jadgm^Dt  of  k  Beckett,  J.,  in  the 
Sapreme  Court,  hoLdtng  the  appellants  liable  for 
hniach  of  trait  ia  oot  hariug  paid  to  the  retpondeclB 
th^ir  Bh*re  ia  a  trait  estate. 

The  material  facts  are  ai  (ollowfl  : 

Boderick  MuDouetl  [who  died  in  1  So S)  bequeathed 
his  personal  e>tate  to  traftees,  upon  trait  to  get  in 
the  sams,  and  pay  one  clear  fourth  part  to  hii  wife 
»bsolut«ly ;  and  to  invest  the  residue,  and  pay  the 
aonaal  income  to  his  d  lughter,  Ann  Howe,  during 
her  life,  atid  after  her  death  to  bold  the  priocipul  in 
trust  for  her  children  who  should  att>ta  twenty-one, 
or  if  daughter]  marry,  in  equal  shares. 

Six  obildren  of  Ann  Howe  attained  vested  interests, 
and  one  of  them,  Mary  Grace  Howe,  intermarried 
wit")  John  Praser  in  July,  1872. 


(a.)  Imported  by  C.  H,  OhaitoN,  Esq,,  Barristuf- 
at-Law, 


Mary  Grace  Fraser  died  in  Atig^uit,  1876,  intestate, 
and  administration  to  her  estate  wiis  graotcid  to  her 
htuhand,  John  Frasfr,  who  by  the  law  of  the  colony 
al  it  then  stood  was  absolutely  entitled  to  the 
whole  of  her  personal  estate.  She  left  t  iro  children 
only. 

By  an  Act  of  the  colony  which  came  into  operation 
on  the  13tb  of  Deoembe',  1884  (the  Married  Women's 
Property  Act,  188 »,  48  Yiot.,  No.  828,  s.  25),  it  was 
provided  that  the  estate,  real  and  personal,  as  to 
which  any  married  woman  died  intestate  after  the 
commencement  of  the  Act  shoald,  after  pay msnt  of 
duties,  and  funrral  admioiKtratiou  or  testamentary 
expenses,  and  debts,  be  distributable  bettveen  her 
buiband  and  her  children  or  ne£(-of-kin  ig  the  like 
manner  and  proportions  in  which  the  eststs,  real  and 
personal,  as  to  which  a  married  man  died  intestate 
was  distributable  bstween  his  widow  and  his  children 
or  next-of-kin. 

By  an  inipntore  dated  the  6th  of  Febmary,  1891, 
John  Fraser  assigned  to  the  respondents  all  his  share 
and  interest  in  the  personal  estate  of  the  tpstator 
McDouell,  and  in  the  estate  of  the  said  Mary  GraiCe 
Fraser,  whether  as  her  husband,  or  administrator,  nt 
otherwise,  by  way  of  mortgsge,  for  securing  £850, 
with  interest  at  20  per  cent,  per  annum. 

John  Prasar  died  intestate  in  Jane,  1894,  without 
having  paid  any  of  the  principal  or  interest  due  on 
the  mortgage.  No  administration  was  taken  oat  to 
him. 

By  an  indenture  dated  the  8th  of  July,  18S5,  the 
appellant  company  (hereinafter  called  the  Trustee 
Co.)  and  thsir  managing  director.  Waiter  Madden, 
were,  in  txercise  of  a  power  contained  in  McDonell's 
will,  appointed  trnstees  of  that  will,  and  the  invest- 
ments representing  the  residue  of  his  estate  were 
transferred  to  the  new  trnstees. 

Oq  the  18  th  of  December,  1897,  Anne  Howe,  the 
tenant  for  life,  diej,  and  the  trust  estate  became 
distributable. 

The  Trustee  Go.  employed  Messrs.  Smith  & 
Emuertcn,  a  firm  of  high  standing  at  Melbourne, 
as  their  solicitirs  in  connection  with  UcDonsU's 
trust ;  and  they  in  March,  18'>8,  took  out  in  the  name 
of  the  Trustre  Co.  letters  of  administration  de  bonit 
»on  to  Mri.  Fraser,  with  full  knowledge  of  the  actual 
date  of  her  death.  Notwithstanding  this  the  eolicitnrs 
by  some  utraordinary  slip  advised  the  Trustee  C  i, 
and  their  oiEcds  that  ths  two  chddren  of  Mrs. 
Fraser  were  t>ulitled,  in  equal  shares,  to  her  share  iu 
McDonell's  ojtate ;  as  to  tvo-thirds  thereof  in  their 
own  righ*,  and  as  to  one-third  as  beoeSciaries  under 
their  father,  assuming  that  he  left  no  debts. 

On  the  13th  ot  June,  1898,  Mr.  Joy,  then  actiug  as 
liquidator  of  the  respondents,  wrote  to  the  manager 
of  the  Trustee  Co,  rsminding  them  of  the  mortgage 
and  warning  them  against  distributing  any  pait  of 
M'-DoneU's  trust  estate,  as  the  respondents  were 
entitled  to  John  Praser'g  proportion. 
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On  the  30th  of  September,  169S,  Mr.Maooboy,  the 
aecntary  of  Iha  Trn«tee  Co,,  who  had  charge  of  this 
estatfl  uader  Mr,  Madden,  the  managiog  director, 
and  who  was  ia  personal  commaiiioatiou  with  the 
eolicitora  on  the  anhjeot,  had  au  ioterview  wiih  Joy 
with  respect  to  the  aimigiiment ,'  and  he  states  that  be 
informed  Joy  that  his  company  would  get  one-third 
and  the  Fraeers  two-thirds ;  and  that  Joy  raised  no 
quealicn  as  to  this.  The  reapondenta  seem  to  have 
accepted  thia  statement  aa  to  their  rights  without 
veriflcatioD,  tbongh  a  referencfl  to  thtir  mortgage 
would  have  abown  the  date  of  Mrs,  Fraser'a  death, 

Queations  were  raised  by  John  Fracer's  children 
BB  to  the  validity  of  tiia  mortgage,  and  what,  if 
anytbiDg,  was  due  upon  it;  and,  iu  conaeqneooe, 
one-tbird  of  Mrs.  Frospr's  ibare  wa»,  under  the 
Colonial  Act  for  the  Bt^lief  of  Trusteea,  paid  itito 
court  by  the  Trustee  Co,  in  Msrch  and  August,  1899. 
The  other  two>thirdi  were,  ahout  August,  1899, 
divided  between  bee  two  children.  It  doea  not  appear 
how  the  money  paid  into  conrt  waa  nltimately  dealt 
with. 

It  is  abown  by  the  evidence  of  Mr.  Macoboy  that 
the  solicitors  of  the  Trustee  Cn.  did,  at  a  subsequeot 
date,  discover  and  inform  that  company  that  tbey 
had  made  a  miatake  in  advising  them  that  J.  Fraaei 
was  entitled  to  one-third  only  ;  but  no  information 
as  to  this  was  given  to  the  respondents.  Tbey  seem, 
however,  to  have  subsequently  discovered  the  miatske 
for  themaelveB)  and  on  the  ,10th  of  December,  1902, 
their  aclicitors  wrote  to  the  trust  company  that  the 
respondent  company,  as  Ffsstr'a  assignee,  was  entitled 
to  th^  whole  of  his  late  wife'a  share,  or  so  uaoh 
thereof  aa  would  satisfy  their  claim,  and  asked 
for  a  stttement  of  Mrs.  Fraser's  estate ;  to 
which,  on  the  following  day,  Mr.  Maddtn  made 
the  disingenuous  answer,  that  the  money  was 
paid  into  court  by  the  trust  company  in  1899.  The 
respondents'  solicitors,  however,  insisted  upon  their 
claim  to  the  whole  of  the  shaie  in  the  trust  fuoda  to 
which  Mrs.  Fraser  was  entitled;  and  not  having 
received  any  astisfactory  reply,  the  respondenta,  on 
(he  lltb  of  March,  1903,  issued  the  writ  in  this  action 
to  recover  the  amount  improperly  paid  by  the  Trustee 
Co.  to  her  cliiidren,  and  obtained  judgment  iu  their 
favour  !cr  £673  18s.  lOd,  and  interest.  Thii  was 
affirmed  on  appeal  and  the  present  ia  an  appeal  from 
Ihose  dedsions. 

The  appellants'  couoat-l  reited  their  case  upon  three 
grounde ; 

(1)  That  the  trust  company  had  paid  the  moneys  to 
Mrs.  Praaer's  ohildreu  upon  the  advice  of  competent 
Ugal  adviaert,  and,  therefore,  there  was  no  breaoh  of 
trust ; 

(2)  That  the  reapondents  were  eetoppcd  by  their 
conduct  from  disputing  the  vatidit j  of  the  payment ; 
ftnd 

(3)  That  the  trost  company  were  protected  by  aec- 
tion  3  of  the  Trusts  Acta,  1901. 

"With  lespect  to  the  first  poinS  it  is  clear  beyond  all 
question  that  John  Fraier  was  entitled  to  the  whole 
of  hia  wife's  share  in  the  trust  estate,  and  not  to  one- 
third  only ;  and  that  the  payment  of  two -thirds  to 
Mrs.  Fraser'a  chOdren  instead  of  to  the  respondenfa 
was  a  breach  of  trust.  The  fact  that  suoh  payment 
was  made  through  the  bad  advice  of  the  tolidtora  of 
the  trust  company  ia  no  defence. 

In  Doj/k  V.  lUakt,  2  Sth.  &  Lsf.  231,  at  p.  2-13,  Lord 
Eedeadale  said  :  "  I  have  no  doubt  that  they  "  (the 
•xeoutors)  "meant  to  act  fairly  and  honestly,  but 
they  were  misadvised  ;  and  the  court  must  proceed, 
not  upon  the  improper  advice  under  whiutt  an 
•xecutoT  may  have  acted,  but  upon  the  acta  he  has 
done.  If,  under  the  best  advice  he  could  procure,  he 
ftota  wrongly,  it  ia  hia  misfortane ;  bat  pnbUo  policy 


requirea  that  he  ahould  be  the  person  to  suffer,"    And 

there  are  many  similar  deciaiona  in  the  books. 

The  appellanta  relied  on  the  cate  of  Speight  v.  Gaunt, 
32  W.  R.  435,  9  App.  Cas.  1,  in  which  a  trustee 
employed  a  broker  to  purchase  certain  aecuritiea  for  a 
trust.  Tbe  broker  said  that  he  had  done  bo,  and  pro* 
duoed  a  bought  note  and  aakfid  for  the  money  to  oom- 
plete  aa  next  day  was  pay  day,  and  tbe  trnetee  gave 
him  the  ueceasary  cheques,  which  the  broker  misapplied. 
In  a  suit  to  make  the  trustee  liable,  it  was  held  th<it  the 
payment  to  the  broker  waa  mctdit  in  tbe  naiial  and 
regular  courae  of  busineis,  and  that  the  trustee  waa 
not  liable ;  iu  other  words  there  was  not  any  breach 
of  trust.    The  present  ia  a  very  different  oase. 

The  eecond  point  raised  for  the  appellants  iraa  that 
the  respondents'  conduct  induced  them  to  believe  that 
tbey  admittod  the  title  of  Mrs.  Fraser's  children  to 
the  two-tbirdi,  and  that  they  acquiesced  in  and 
asaented  to  the  payment  to  them.  Unfortunately  for 
tbe  appellants  there  are  no  facta  upon  which  anch  an 
argument  cau  be  baaed.  There  is  not  a  ahred  of  evi- 
dence to  show  that  the  respondents  were  Qonaulted 
about,  or  approved  of,  or  assented  to,  or  even  were 
aware  of,  suih  payment  beiug  mad«>.  It  ia  the 
couimon  casa  of  ail  parties  that  at  that  time  everyone 
believed  that  John  Fraaer,  and  the  respondenta 
through  him,  were  interested  io  one- third  only,  and 
that  the  application  of  the  rest  of  the  fund  was  a 
matter  in  which  the  reapondenta  had  no  ooncern. 
Any  request  to  them  to  concur  in  the  payment 
of  the  two-thirds  to  tbe  children  would  pro- 
bably have  led  to  an  investigation  of  the  facts, 
and  resulted  in  the  iostitutioa  of  this  aotion 
Rome  years  hsfore  1903,  It  is  true  that  the 
respondents  did  not  ask  for  more  than  one  -third ; 
but  they  bad  been  informed  by  the  trust  company 
that  this  waa  all  to  which  tbey  w^re  entitled,  and  tbe 
trust  company  cannot  complain  that  the  reapondeata 
accepted  and  acted  on  that  statement.  Taey  did  not 
discover  tbe  error  till  long  afterwards.  There  is  no 
eridenoe  that  they  in  any  way  misled  the  trtist  com- 
pany ;  on  the  oontrarj,  the  trait  company  misled 
them. 

The  third  point  raised  on  the  appellants'  b?half 
waa  that,  even  if  there  was  a  breach  of  truat,  they 
should  he  relieved  therefrom  by  virtue  of  section  3  of 
the  Trusts  Act,  1901,  which  corresnonds  with  section 
3  of  the  English  Act  (59  &  60  Yict.  c.  35).  That 
section  is  aa  follows :  "  If  it  appears  to  the  Supreme 
Court  that  a  trustee  is  or  may  be  personally  liable  for 
any  breach  of  truat,  whel  her  tbe  transaction  alleged 
to  be  a  breaoh  of  truit  occurred  bsfore  or  after  ttie 
passing  of  this  Act,  but  has  acted  honestly  and 
reasonably,  and  nught  fairly  to  be  excused  for  the 
breach  of  trust,  and  for  omitting  to  obtain  the  direc- 
tions of  the  conrt  in  the  matter  in  which  he  committed 
such  breach,  then  the  court  miy  relieve  the  trustee 
either  wholly  or  partly  from  personal  liability  for  the 
same,"  The  courts  iu  the  colony  have  found  that 
the  appellants  acted  honestly  and  reasonably,  and 
their  lordihips  are  prepared  to  deal  with  the  oase  on 
that  footiog.  Mr.  Terrell  contended  that  thes-i  two 
things  being  established,  the  right  to  relief  followed 
aa  a  matter  of  course;  but  that  is  clearly  not 
tbe  construction  of  tbe  Aot,  Unlets  both  ara 
proved  the  conrt  cannot  help  the  trustees ;  hut 
if  both  are  made  out,  there  is  then  a  oaie  for 
the  court  to  consider  whether  the  trnatee  ought  fairly 
to  ha  eicuaed  for  the  breach,  lookirg  at  all  the 
ctrcumstaocea.  It  ia  a  very  material  cvrcumttsoc^ 
that  the  appellanta  are  a  limited  joint  stock  company, 
formed  for  the  purpose  of  earning  profits  for  thtir 
ahareholdera ;  part  of  their  busineaa  is  to  act  at 
trustees  and  executors  ;  and  they  are  paid  for  their 
vervloea  in  so  acting  by  a  commission  which  the  law 
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of  the  oolonf  Attthoiizea  tfaem  to  retain  out  of  imat 
fund«  ftdminiiteried  by  them,  in  addition  to  their  ooats. 
What  they  now  oak  the  ooort  to  do  is  to  sUow  them 
to  retain  a  mm  of  money  to  which  the  respondents' 
ti'le  is  dear,  in  order  thereby  to  relieve   the  trust 
oompany  from  a  loia  they  had  inouned  ia  the  course 
of  their  buaineaa  by  reason  of  tDeir  havtog  paid  a  like 
(am  to  wrong  parttei.     Tbe  position  o(  a  jotot  stock 
oompany   whioh  undertakai   to  perform    for  reward 
aemCM  it  can  only  perform  through  its  agents,  and 
which  has  been  misled  by  thosa  agents  to  misspply  a 
fund  ander  its  charge,  is  widely  different  from  that  of 
a  piivate  person  acting  as  gratiiitout   trustee.     And 
without   saying  that  the  remedial  provieions  of  the 
»«ctioa  should  never  be  applied  to  a  trustee  in  the 
pasitiou  of  the  appellants,  their  lordships  think  it  is  a 
rrircnmBtaooe  to  be  taken  into  aocottut,  and  they   do 
not  find  here  any  fair  eicnae  for  the  breach  of  trust, 
or  any  reason  why  the  respondents,  who  have  com- 
mitted no  fanlt,  (hould  lose  their  money  to  raiieve 
the  appellants,  who  haTS  done   a  wrong  and  have 
denied  the  respondents'  title.     And  that  ia  not  quite 
all.     If  trustees  do  unfortunately  lose  part  of  a  trust 
fund  by  a  bresah  of  trust,  the  least  that  can  be 
expected  of  them  is  that  they  should  use  their  best 
endeAVonrs  to  reooTer  the  fund,  or  so  much  thereof 
as  is  ftracti cable,  for  their  ctttiii  'jue  triisU.     In  tbe 
present    case  there  seems  to  ba    some  ground   for 
thinking   that    other  proceedings  were  open    to    the 
trust  company  by  which    any    loss    to   them   might 
have   been    averted,  at    any   rate    to   some    extent ; 
bat  it  does  not  appear  that  the  trust  company  have 
taken  any  such  steps,  or  made  any  attempt  whatever 
to  replace  the  fund  or  relieve  the  respondents  from 
loss  ;  nor  have  they  condescended  to  give  tbe  court 
any  explanation  or  reason   why  they  have  abstained 
from  doing  so.     It  may  be  that  the  solicitors  would 
be  willing  or  might  be  compelled  to  make  good  the 
Ices,  if  the   trust  company  should  tiod  they  cannot 
obtain  relief  elsewhere.     The  court*  in  the  colony  held 
that  under  these  circumftaoces  the  appel taut s  h%d  not 
made  out  any  case  for  relief  under  the  Act ;  and  their 
lordships  agree  with  then. 

Thtir  lordships  will,  therefore,  humbly  advije  his 
Majesty  that  this  appeal  shonld  be  diimisied.  The 
appellants  must  pay  the  costs, 

SolieitoM,  O.  M.  Light;  Hicks,  Ar-ttold.  .fc  Mo::Uy, 
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From  Chan,  Div.  \ 

aughan  Williams,  Stirling,  and  |      June  20,  lOO-'j. 
Oo/eus-Hardy,  L.JJ.)  ) 

KixMAiED  (LoBD)  V.  Field  (No.  1).  (u.) 

Praiii'rt — Frii>olou)  and  vfxatioiii  applirntinns — Intrr- 
tocutiiTi/    ai>plicatiom    htfare   JHdijm'.nt,  —  Orthr    in 

irVere  «p<(ilfti  fr(vohut  and  vesatwut  mterlocuiory 
appliciiUviU  have  been  Tnade  in  an  aeiion  be/ore  juilij- 
ment,  tht  court  will  mote  an  order  prohibit iTtg  any 
fwther  appUwtion  without  leave  o/  the  court. 


J. 


IbM  wsa  an  appeal  from  a  decision  of  Warrington, 


(•■)B»poit«d  by  J.  I.  STTBLiNa,  Esq.,  Borrlster- 
at^Law. 


The  action  was  brought  by  the  plainfifFs  on  behalf 
of  themselves  and  all  other  membsra  of  the  Council  of 
the  Evangelicil  Alliance  to  enforce  the  carrying  out 
of  an  agreement  made  between  the  council  and  the 
defendant  by  way  of  compromise  to  a  former  action. 
The  defendant,  who  was  conducting  his  case  in  person, 
defended  the  action  and  delivered  a  counterclaim, 
Before  the  ca^e  came  on  for  trial  the  defendant  made 
twenty-four  interlocutory  applicatiooa  with  reference 
to  pleadings,  discovery,  and  the  like  matters.  Most  of 
these  applications  were  dismi«<ed  with  costs  and  the 
remainder  proved  abortive  owing  to  some  irregolarity 
in  the  notice  of  motion  or  b«oauaethe  defendant  tuled 
to  appear.  None  of  the  costs  incurred  in  these 
applications  had  been  paid  by  the  defendant,  The 
plaintiffs  took  out  a  summons  asking  for  an  order 
that  the  defendant  might  not  be  allowed  to  make  any 
further  application  in  the  action  without  the  leave  of 
the  court  first  had  and  obtained,  and  that  if  notice  of 
any  such  application  should  be  given  without  such 
leave  being  obtained  the  plaintiffs  should  not  he 
required  to  appear  on  such  applicati  >u,  and  it  should 
be  dismissed  without  being  heard. 

Warrington,  J.,  made  an  order  in  aocordunoe  with 
the  summons. 

The  defendant  appealed. 

The  defendant  in  person.— Warring t  jo,  J,,  relied  on 
r/re/«  V.  Loam,  37  Cb.  D.  168,  38  W.  E.  Dig.  151, 
but  that  case  is  distinguiihable.  The  order  there  was 
to  restrain  repeated  frivolous  applications  for  the 
purpose  of  impeaching  n.  tin  si  judgment,  Tbe  present 
applications  are  all  before  judgment  and  for  diatinot 
aud  legitimate  purposes, 

BuchmiBter,  K.C ,  and  Greenwood,  for  the  plaintiffs, 
were  not  called  upon  to  argue, 

VAironAif  Williams,  L.J,— No  question  can  be 
raised  as  to  tiie  jarisdiction  of  Warrington,  J.,  to 
make  thia  order ;  and  whtn  one  looks  at  the  aeries 
of  summonses  issued  by  the  defendant  in  this 
action  and  at  tbe  nature  of  those  summonses, 
it  is  imposible  to  doubt  that  there  woa  ample 
material  upon  wbi'jh  the  learned  judge  had  the  Siberty 
of  exercising  his  discretion.  Nothing  has  been 
br^iught  to  our  notice  whioh  would  lead  us  to  doubt 
that  this  discretion  was  wisely  and  o&ref  ully  exercised 
by  Warrington,  J,  The  appeal  must  be  dismiised 
with  oosts, 

Stirling,  L.J. —I  am  of  the  same  opinion.  Orrpe 
Y.  L<)(im  shows  that  there  is  jurisdiction  in  the  court 
to  make  such  an  order  as  has  been  mftde  by  Warring- 
ton, J,,  and  it  is  really  an  example  of  the  mode  by 
which  the  court  interferes  to  prevent  abuse  of  its 
process.  The  only  qutistion  which  remains  is  whether 
Warrington,  J.,  was  justified  in  makiog  the  order 
which  he  did.  In  that  respect  it  ia  merely  a  qa«stioii 
of  discretion  in  the  exercise  of  a  juriidictiou  which 
appears  to  me  to  be  inherent  in  the  court.  I  am 
un»bte  to  differ  from  Warrington,  J.,  as  to  the  merit* 
of  the  case,  aud  I  think,  therefore,  that  the  appeal 
fails  and  ought  to  be  dismissed, 

Cozens-Habs?,  L,J, — I  am  of  the  same  opmioo. 
I  have  nothing  to  add. 

Bolioitort,  Andrtio  Wood,  Purvei,  <fc  Sutton, 
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From  K.  B,  Div.  j 

(CollinB,  M.E.,  and  Muthew  and  (        June  8.  190&. 
CozfiiB-Hiirdy,  L.JJ,)  J 

East  Ihoiah  RAitWAy  Co.  r.  Seceetabt  or  State 

FOB  li'DIA.  (o.) 

Inland  rfvenac — Income  tax — Annuilif  pat/ahlt  untltr 
etiniriifi — Annwit  »nm  ct/nMsiing  parlly  of  capilal  and 
■p  rtly  !>/ inlerest — Income  Titx  Act,  1S12  (3  it  C  Y'icl, 
r.  35),  (.  102—Tttmme  Tax  A<:t,  ISoJ  (Hi .(:  17  IVcJ. 
c.  34),  I.  2,  Schednlti  C  and  D. 

Dy  virtue  of  c<nitracU  modi  in  J  S4fl  and  1 854  Mivren  the 
Euft  Indin  O'i'Djiani/  and  a  railivat/  company  the  Srcreturi/ 
of  Stiite/ur  India  had  the  opiio))  n/  pHrchasiitg  the  riiil- 
wat)  by  paytMnl  of  an  anmiiiy  Bfforc  the  tini;  limited 
firr  nerciting  the  option  ttrrivfd,  the  Secrttari/ n/ StnU 
eoncltitled  a  bargain  with  thr  raiheiy  covipany,  which 
imM  landiontd  bij  an  Act  of  rarliamnit  of  1879,  us  to 
the  itrmi  en  which  the  jiurchnai:  of  the  Tailway  hy /Kiy- 
mertt  of  an  annuili/  thould  bt  catrieii  out.  The  ti-rmi 
contained  a  statement  that  the  amount  of  the  ttntiiiiti/  of 
£5  1  i>.  Gd.  into  which  every  i.'  100  tt(Kk  of  the  comjKnii/ 
ii'nj  intended  to  be  commnfe'l  ot  the  price  of  £125  leat 
calculated  on  the  baiit  of  £5  It.  lid,,  part  thereof  htimj 
inttrett  at  the  rate  of  £i  G-t.  jier  cent,  ptr  annum  on  the 
iaid  amount  of  £['^5,  and  of  a  mm  of  5i.  othtr  j>art 
thereof  being  the  amount  r<ij>iired  to  be  set  aiide  for  the 
purpote  of  a  linking  fund. 

Bttd,  that,  notwit/tsliinding  the  fact  that  the  hargain 
wo>  cJiticluJeil  before  the  lime  limit'd  for  extrciiiny  the 
(qitioii  arrivtd,  {ind  notwithitanding  the  ttattment  >i»  to 
the  manner  in  which  the  annuitt/  wat  cilcututid,  the 
fyriociple  of  Secrttary  of  State  for  India  v.  Scjble,  51 
ir.  B.  075,  [1903]  A.  C.  299,  applied,  and  income  Uix 
V!a»  payable  only  on  »o  much  of  the  annuity  at  in  accord' 
unci  with  that  ca#e  redly  represented  interest. 

Appeal  bj  the  pIuBtiSi  and  crois-appeal  by  the 
defeudant  from  ft  judgment  of  Jelf,  J. 

The  action  wai  brought  for  a  declaration  that  the 
plaic  tilF  company  were  entitled  to  recover  a  gnm  of 
£53,787  188.  Id.,  the  amoimt  of  rums  wrongfully 
deducted  foe  income  tax  by  the  Secretary  of  State 
for  India  ia  respect  of  certain  annua!  payments  to 
the  plain tiffa  betwe«n  the  years  1830  aui  1903. 

By  a  contract  in  writing  made  in  Atignst,  1849, 
betweeii  the  Eait  India  Company  and  the  plaintiffs,  the 
Kait  India  Compaciy  were  to  provide  land  for  a  railway 
to  be  coustinctea  by  the  plaintiffs  in  the  ceighbourhood 
ct  Calcutta,  and  on  completion  of  the  railway  the  Eait 
India  Company  were  to  grant  to  the  pltiintiffs  a  leaie  of 
the  land  for  ninety-nioeyearr.  Tho  Eiut  India  Ciiuipanj 
were  empowered  at  certain  periods  during  the  term  to 
piircbasti  the  railway  for  a  gross  lam,  to  be  asotrtained 
as  therein  provided,  and  were  given  an  option, 
iuttead  of  paying  a  gro^a  a  am,  to  pay  an  annuity 
for  the  residue  of  the  term.  By  a  subsequent  contract 
between  the  parties  in  February,  1854,  which  recited 
that  the  railway  commencing  at  Howrab,  near 
Calcutta,  and  extending  to  Burdwan  bad  been 
nearly  completed,  it  waa  further  agreed  that  the  Bast 
India  Compiuny  should  provide  land  for  the  construe* 
tion  of  a  railway  to  Delhi,  and  that  on  the  completion 
of  it  they  should  grant  the  plaintiffu  a  lease  of  the 
land  under  the  same  provisioiu  as  those  contained  in 
the  contract  of  1849.  It  was  provided  by  the  contract 
of  1854  that  the  East  India  Company  might  within  six 
months  after  the  expiration  of  the  first  tweoty-five 
years  of  the  term  of  ninety-nine  years  give  notice  to 
the  railway  company  of  their  intention  to  purchaso, 
and  the  railway  was  thereupon  to  revert  to  and  become 

(a.)  Reported  by  F.  O.  HOcksb,  Exq.,  Barrister* 
at-lAW. 


the  property  of  the  East  India  Company  on  account 
of  the  Government  of  India,  and  the  East  India  Com- 
pany were  to  pay  the  full  amount  of  tho  value  of  all  the 
shares,  stock,  &a.,  in  the  raUway  company  calculated 
at  a  certain  value.  It  was  also  provided  that  in  every 
or  any  ca^e  in  which,  under  the  terms  of  the  contract, 
the  East  India  Company  should  before  the  expiration 
of  tbs  term  of  ninety-nine  years  become  bound  to  repay 
the  capital  expended  by  the  railway  compiny,  or  to 
pay  f  jr  the  purchase  of  the  railway  works  and  stook, 
it  should  be  lawful  for  the  East  India  Compiny, 
instead  of  paying  a  gioss  sum  of  money  in  respect  of 
the  premiies,  to  declare  their  option  to  pay  an  annuity 
to  continue  during  the  residue  of  the  ttrm  of  ainoty- 
nine  years,  calculated  at  a  certain  rate  of  interest. 
The  two  railways  were  duly  completed;  and  in  185S 
the  E  ist  India  Company  provided  the  land  for 
another  railway  to  ba  conattuc'ed  by  the  plaintiff* 
from  Mirz  ipore  to  Jubbulpore  under  provisions  of  a 
similar  character  to  those  contained  in  the  previous 
contracts  bftween  the  parties.  TJuder  the  G^vera- 
ment  of  India  Act,  1858  (21  &  22  Vict.  o.  lOG),  all  the 
powers  of  the  East  India  Company  under  these  con- 
tracts became  vested  in  the  Secretary  of  Qz&te  lot 
India. 

In  1879,  before  the  time  liiniled  for  exercising  the 
right  of  purcbasa  arrived,  the  Secretary  of  State  gave 
the  plaintiffs  notice  of  Lis  intention  to  purchase  the 
railway  by  means  of  an  annuity  terminable  on  the 
Mth  of  Felruary,  1953,  calculated  on  a  rate  of  ititer- 
est  of  £4  65.  per  cent,  on  a  commuted  price  of  £123 
per  £100  of  capital  st'^ck,  which  gave  an  annuity  of 
£5  12i.  6d.  for  each  £100  of  capital  atoi^k  so  com- 
muted at  £125 ;  and  the  pUintiff*  and  the  Secretary 
of  State  entered  in*.o  an  agreement  which  vas 
subsequently  sanctioned  by  the  East  Indian  Railway 
Company  Purchase  Act,  1879.  That  Act  contained 
provisions  for  carryiog  out  the  tsrms  agreed  upan 
and  for  paying  the  aanuity.  The  paid>up  capital 
stock  of  the  railway  company  was  £26,200,000,  and 
the  price  to  ba  paid  by  the  Secretary  of  Siiate  was,  at 
the  commuted  price  of  £123  per  £100  of  capital 
stock,  the  sum  of  £32,750,000,  and  the  amount  of  the 
ancuity  was  £1,473,750.  Initalmentu  w&ra  paid  half- 
yearly  from  the  bt>giuniDg  of  1 HSO,  and  the  deduc- 
tions for  income  tax  were  made  on  the  total  half- 
yearly  payments.  Tne  plaintiffs  claimed  to  recover 
such  deductions  in  so  far  as  they  were  made  in  respect 
of  the  instalments  or  annuities  paid  on  account  of  or 
as  part  of  capital. 

At  the  ttitl  JelF,  J.,  held,  upon  the  authority  of  the 
Hjuss  of  Lords  in  Secretary  of  State  for  India  v. 
Hcoble,  51  W,  R.  673,  [1903]  A.  0.  209,  that  the 
annuity  which  was  payable  for  the  purchase  of  the 
railway  represented  in  part  payment  of  capital,  and 
that  income  tax  was  only  payable  upon  so  much  ot 
the  annuity  as  represented  interest  on  the  unpaid 
copital,  and  that  the  plaintiffs  were  entitlid  to  have 
the  deductions  made  for  income  tax  upon  the  capital 
refunded. 

The  case  oame  before  the  learned  judge  again,  in 
pursuance  of  Uberty  to  apply,  in  order  to  determine 
how  the  judgment  was  to  be  carried  oat.  Tee 
plaintiffs  contended  that  of  the  half-yearly  payments 
made  from  time  to  tiine  the  proportion  representing 
capital,  and  therefore  not  taxable,  was  continually 
increasing,  while  the  proportion  representtog  interest, 
and  therefore  taxable,  was  continually  decreauug, 
inasmuch  as  every  half-year  there  was  less  of  the 
total  capital  unpaid,  and  therefore  the  interest  on  the 
unpaid  capital  was  less.  The  defendant,  on  the  other 
hand,  contended  that  the  iuturest  payable  each  halt- 
year  was  a  constant  unvarying  amount  treated  as 
though  the  payment  of  the  whole  capital  were  poit- 
poni4  for  aercnty-tttree  years,  the  remaining  part  of 
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Ui«  annuity  payable  each  baU-year  TepreientiDg 
capita]  repaid  cnly  in  the  senile  that  it  wai  a  conatant 
nuvarying  amoatit  calculated  to  produce  a  sinkicg 
fuod,  which,  if  invested  at  compound  intere&t  at  the 
ip<>ciiied  rate,  would  replace  the  whole  capital  at  the 
esd  ot  sereol^-tbree  yean. 


The  two  following  tables  show  at  a  gIano«  the 

contentionii  of  tbe  plaintiffs  and  defendant  respectively 
ai  applied  to  tbe  amount  of  inoome  tax  wrongly 
deducted  to  he  refunded  for  the  two  half^yeare  in 
respect  of  which  the  deductioue  were  made  fubjeot  to 
the  protest  of  tbe  plaintiff*  : 


FLAr»TTFF8'    COMTEHTION. 


1 

2 

3 

4 

S 

6 

Half -J  eat  ending 

Total  annuity 
payable. 

Amount  payable 

on  account 
and  as  part  of 

capital, 

Amount  payable 
as  interest  on 
capital  unpaid. 

Bate  of 
income  tax. 

Amount  to  be 

refunded,  having 
been  allowed 
to  be  deducted 
under  protest, 
being  income 
tax  on  Ool.  3. 

1903,    Match  31     ... 
S^pt.  30       ... 

£        f.   d. 

■i'i-i,5id  11   11 
■121,j!5  11  1! 

£        g.   d. 
49,(572     1     a 
oO,740     0     5 

£         r.     d. 
374,873  1(1    0 
373, 80a  11     (i 

B.  d. 
1     3 
0  U 

£     P.     A. 
3,101  l«    1 
2.325  11     8 

5,430     1     9 

DkFIWDAMT'8  COKTBlfTIOir. 


I 


1 

L 

2 

■S                              4 

5 

fi 

n*lf-yaar  fiidiug 

Tutal  annuity 
puyable. 

Amount  pftyabV 

towards  tinkicg 

fund. 

Interfit  on 
whole  cspilal. 

Ktte  of 
ii  come  tax. 

Amount  to  be 

refundfd, 
hating  b'en 
allowed  to  ba 
deducted  nnd«r 
protest,  bring 
income  1*x  on 
Gol.  3. 

l'.)03      March  31    ... 
S.-pt.    30    ... 

£       8.   d. 
i'li.oio  11  11 
424,^4.3  11  11 

£        i.   d. 
18,8(5S  13  10 
18,S(]8   13  10 

£       i.   d. 

405,670  18     1 
405,67(i  18     1 

*.  d. 
1    3 
0  11 

£        ».    d. 

1,17!>     5     11 
864    IG       '1 

2.044     2      3 

I 


JeU,  J.,  fatd  that,  ia  ord«r  to  ascertain  which  of 
thfae  two  conttntions  was  correct,  it  wai  necessary 
to  ascertain  the  terms  upon  which  the  "annuity" 
wt«  created.  If  those  terms  left  it  uncertain  bow 
much  of  the  "annuity"  each  balf-ye»r  was  to  be 
allocatod  to  the  repayment  or  replacement  of  capt<at 
and  hnw  much  to  the  payment  of  intereat.  be  thought 
tbe  pldntlffa*  pricciplei  of  allocation  nii{;ht  reason- 
nbW  prtvai].  But  on  reference  to  the  East  Indisn 
Kailwa:^  Comjiany  Purchase  Aot.  1^79  [42  &  43  Vict. 
c.  cxxvi. ),  whioti  recited  and  sauctioced  the  terms 
on  which  the  bargaia  was  concluded,  be  found  no 
uuc<>rtaiQty  or  smbigaity  existing.  The  "  memo- 
r&ndum  of  terms  "  recited  io  the  Act  contained  the 
following  :  "That  the  purchsse  be  made  by  means  of 
an  ancnity  terminable  on  the  14th  of  February. 
1063,  calcolaled  on  a  rate  of  interest  of  £4  Gs.  on  a 
commuted  price  of  £125  per  £100  of  capital  stock, 
which  g;ive<.  including  4s.  for  redemption  of  capita), 
an  annuity  of  £^  12s.  Gd.  for  every  £100  of  capital 
stock  10  oommuUd  at  £12d."     The  Act  contained  a 


further  recital  "that  in  tbe  said  memorandum  of 
terms  the  amount  of  the  annuity  of  £5  1 2s.  6i].  into 
which  every  i'lOO  stouk  of  the  company  is  inteoded 
to  be  commuted  at  a  price  of  £125  is  calculated  on 
the  basis  of  £5  7i.  Gi,,  part  thereof  being  interest 
at  the  rate  ot  £4  6s,  per  cent,  per  annum  on  the  said 
amotmt  of  £125  and  a  sum  of  li?e  shillings,  other 
part  thereof,  being  the  amount  required  to  be  set 
aside  and  invested  hatf-yearly  in  every  year  at  a  like 
rate  of  interest,  from  the  1st  day  ot  January,  1 S80, 
up  to  the  14  th  day  of  February,  1953,  in  order  to 
produce  by  means  of  a  rinking  fund  the  capital  sntn 
of  £125  or  thereabouts  on  the  said  t4th  of  February, 
1953."  By  section  7  of  the  Act  it  was  provided  as 
follows:  *' For  the  purpose  of  cartyiog  out  and  giv- 
ing effect  to  tbe  memorandum  of  terms  which  have 
been  agreed  to  between  the  Secretary  of  State  and 
tbe  company,  the  Secretary  of  State  is  hereby 
sathoriKed  to  create  and  shall  create  on  or  before  the 
1st  day  of  January,  ISSO,  n  clear  yearly  annuity  of 
£1,473,750,  being  at  the  rate  of  £4  10s.  per  cent,  pec 
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aunum  id  respect  of  every  j£100  of  stook  of  the  oom- 
pany  &t  the  agreed  value  of  £125,  and  yielding  an 
auDuity  of  £5  12«.  6d.  in  reipeot  of  every  aucb  £100 
etoek,  commencing  on  the  lit  day  of  January,  18S0,B>Qd 
terminating  on  the  1-1  th  day  of  February,  1953,  and  the 
said  Buuuity  shall  have  all  the  incideuts  of  persoaal 
estate."  Itw<8,  tberefore,  to  his  mind  demonstrated 
that  each  half-yearly  payment  represented — (1)  a 
constant  unvarying  eum  for  interest  on  the  whole 
capital  turn  during  the  sfeventy-tbree  years  ;  and  (2) 
another  constant  ftcd  unvarying  sum  caloulatel  by 
way  of  a  sinking  fund  to  replace  the  whole  capital  at 
the  eud  of  the  seven ty-tb  re e  years  (whiah,  of  oorse, 
could  be  used  for  that  purpose  or  not,  according  tD  the 
will  of  the  annuitanta).  If,  therefore,  the  question  was 
not  governed  by  authority,  be  came  to  the  oouolusion 
that  the  defendants'  oontention  was  correct  and  the 
plaintiffs'  incorrect.  After  referricg  to  the  cases  of 
Secrttary  of  Siatt  /or  India  v.  Scoble.  and  Letda 
Ptrmantnt  Btnefit  Bailding  Society  v.  MaUaiiiiaiim,  45 
W.  K,  501,  [1897]  2  Q.  B.  402,  he  was  of  opinion 
that  there  was  nctbiog  to  prevent  the  defendant  from 
showing  that  income  tax  had  been  wrongly  deducted 
only  in  respeut  of  those  portions  ot  the  "  auunity  " 
payments  which  did  not  in  fact  represent  interest. 
He  therefore  made  a  declarati  la  that  the  half-yearly 
psyiueutfi  by  the  defendant  to  the  plaintiffs  of  the 
"annuity"  were  partly  payments  towards  a  sinking 
fond  calculated,  it  invested  at  compound  interest,  to 
produce  the  whole  price  for  the  purchase  of  the  rail- 
way at  the  end  of  8eve»ty-three  years,  and,  tberefote, 
in  the  nature  of  capital,  and  partly  interest  on  the 
whole  of  such  price  so  to  be  produced  at  the  end  of 
iuoh  seventy-tBree  years,  and  that  so  much  of  such 
haU-yearly  payment  as  represented  capital  was  not 
liable  to  income  tax.  An  to  the  amount  recoverable 
in  respect  of  wrongful  ded  actions  in  the  past,  the 
learned  judge  gave  judgment  for  the  p'aintiffi  for  the 
lesser  sum  only—viz,,  £2,044  '2i,  Hi, 

Xbe  pla'n tiffs  appealed,  and  the  defendant  gave 
notice  of  cross-appeal. 

G.  A.  Orippi,  E.O.,  and  Tyrrt^l  Paint,  for  the 
plaintiffs. 

.S'i>  Rohtrt  Fifilay,  A.G,,  and  liowlalt,  (or  the 
defendant. 

Cur.  adv.  vult. 

Jane  8— Collins,  M.£,,  read  the  following  judg- 
ment :  This  case  comes  before  us  on  an  appeal 
and  cross-appeal  by  the  plaintiffi  and  defendant 
respectively  itou  a  decision  of  Jelf,  J.  The  plaintiffs 
ac«  the  holders  of  a  "  so-eaUed  annuity  "  ([  me  the 
phrase  employed  by  Jolf,  J.,  to  describe  ir)  granted 
by  the  Secretary  of  State  for  India  ai  the  parohase 
price  of  the  intcreBt  of  the  plaintiffs  in  cercain  rail- 
ways in  India,  a  right  to  purchase  which  had  been 
conferred  on  the  Seor*tary  of  State  upon  terms  settled 
between  the  plaintiffs  and  the  East  India  Compi&y 
prior  to  the  construction  of  the  railways.  The  action 
is  brought  to  recover  sums  wrongfully  deducted,  as 
the  plaintiffi  aver,  for  inwrae  tax  on  the  annual  pay- 
ments of  the  annuity. 

The  plaintiffd  coctend  that  the  question  of  principle 
applicable  to  this  case  has  been  decided  by  tho  House 
of  Lords,  affirming  the  decision  of  the  Coutt  of 
Appeal  in  the  case  of  Seeretari/  of  State  for  India  v. 
Seoble  (1003,  A.  C.  299),  The  quesUoa  arose  there 
with  respect  to  an  annuity  granted  on  the  purchase  of 
the  then  re-pondents'  intertat  in  another  lodiao  rail- 
way under  a  contract  in  all  material  respects  identical 
with  that  which  conferred  tbe  right  of  purchase  in 
this  cue.  The  House  of  Lords  there  held  that  what 
wu  given  under  tbe  name  of  "  annuity "  in  return 
for  the  interest  purchased  was  a  capital  sum  payable 
by  instalments  with   intsrest,  and  thit,   therefore. 


income  tax  was  payable  only  on  inch  part  of  each 
instalment  as  consisted  of  interest ;  that  though  called 
at)  annuity,  it  wai  not,  when  the  sub&tauce  of  tbe 
transacliou  was  looked  at,  the  same  thing  that  is  made 
taxable  nnder  that  name  ia  the  Income  Tax  Acts, 
which  do  not  purport  to  tax  capital. 

It  was  contended  for  the  Secretary  of  State  that 
certain  modifications  had  been  introduced  by  negotia- 
tion into  tbe  contract  in  tbis  case,  which  bad  the 
effect  of  altering  the  nature  of  the  annual  payments, 
and  converting  them  into  an  ordinary  annuity  within 
tbe  meaning  of  tbe  Income  Tax  Acts.  It  wss  pointed 
out  thit  ia  Seobk't  caie  the  time  before  which  the  option 
of  purchase  could  not  be  exercised  bad  expired  when 
tbe  Ofjtiou  was  declared,  and  that  there  was,  therefore, 
in  existence  a  debt  or  capital  sum  which  had  to  be 
liquidated  ;  whereas  in  tbis  Cise  tbe  purchase  wai 
arranged  by  bargain  before  the  time  for  exercising 
tbe  option  had  actually  arrivtd.  It  was  also  urged 
that  in  the  present  chso  tbe  method  by  which  tbe 
annuity  was  to  be  calculated  bad  been  a  term  of  the 
bargain,  and  had  inoideutolly  altered  its  character  so 
ai  to  t«ke  it  out  of  the  principle  of  the  deciiion  io 
Scobh'$  case, 

The  case  was  twice  heard  before  Jelf,  J.  On  the 
first  occusiou  the  latter  point  was  not  token  ;  and  he 
held  that,  notwithstandiug  tbe  fact  that  the  option 
had  by  arrangement  been  exercised  before  the 
appoii  ted  time,  the  principle  of  Scoble'i  cute  applied, 
and  tbe  tr&nsaotion  must  still  be  luoked  at  as  aa 
arrangement  for  payment  of  a  capital  sun  with 
in tt^ rest  by  instalments,  and  not  as  an  aunuity  in  the 
ordinary  sense,  and  be  miide  a  declaration  in  the 
terms  prayed  by  the  plaintifis.  Toe  matter,  however, 
came  again  before  the  learned  judge,  on  liberty  to 
apply  given,  as  to  how  the  amounts  ol  interest  and 
principal  were  to  be  ascertsiined  in  each  i natal ment; 
and  on  this  occasion  tbe  method  on  which  the 
aonuity  was  calcolati-d  as  recited  in  the  agreement 
between  the  pai  ties,  which  was  subsequently  embodied 
in  an  Act  of  Parliament,  was  strongly  relied  upon  by 
the  Crown  as  altering  the  whole  character  of  the  annual 
payments.  Tbe  learned  judge  could  not  recall  bis 
judgment  already  given,  bat  he  has  pronounced  a 
decision  reducing  the  sum  attributable  to  capital  in 
each  instalment  ta  5s.  out  of  every  £o  7s.  Gi.,  and 
leaving  tbe  residue  to  be  treated  as  iscome  and 
taxable  as  such. 

Both  Btdea  appeal,  the  plaintiffs  on  the  grduod 
that  the  statement  aa  to  bow  the  annual  sum 
was  calculated  was  merely  for  the  purpose  of  shoir- 
ing  that  the  sum  allowed  was  a  proper  one,  and 
could  not  have  tbe  effect  of  altering  tbe  character  of 
the  payment,  and  of  turning  that  wliioh  was  in  trath 
and  in  fact  the  liquidation  of  a  debt  by  instalments 
into  that  which  it  was  held  not  to  be  in  Seoble'i  axtt— 
a  mere  annuity  ;  the  Crown,  on  tbe  ground  that  tbe 
dtcision  ought  logic  illy  to  treat  the  whole  annual  auta 
ai  consisting  of  income  only  and  taxable  as  such. 

It  is  necessary  to  read  the  clauses  dealing  with 
this  amount  of  tbe  annuity  and  tbe  letter  which 
enclosed  them,  together  wth  the  recital  in  the 
Act  which  embodied  them.  The  letter  is  in  these 
terms :  "  The  board  of  directari  of  the  Eiat 
Indian  Sad  way  Co.  are  awire  that  tba  period  is 
approach! «ig  when,  under  the  terms  of  theomlraots 
between  the  East  India  Company  and  the  Bast  ludian 
Bail  way  Co.,  of  the  I'th  uf  August,  1849,  and  the 
Utb  of  February,  1654,  the  Secretary  of  State  for 
India  in  Council  may  give  notice  of  bis  iutention  to 
put cb ate  the  railway  and  works  described  in  clanse< 
23  and  22  of :  hose  contracts  respectively.  Under  tbe 
terms  of  the  contract,  dated  the  21st  of  April,  1S58, 
the  Secretary  of  State  in  Oouucll,  as  the  board  are 
likewise  aware,  hai  no  such  power  in  r^ard  to  tbe 
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Jubbttlpore  line  until  aiter  twenty-five  yeats  from 
that  date.     Being  Datisfied  with  tbe  maimer  in  which 
the  affairs  of  the  Eut  Indian   Railway  have  betu 
administered  tinder  the  direction  of  the  company,  tbe 
Secretary  of  State  desiren  to  ooutiune  a  system  o( 
miQageuent  of  the  same  kind,  but  so  as  to  eecnre  to 
tbn  State  a  larger  share  in  the  profits  of  the  under- 
taking than  it  recnives  through  the  operation  of  the 
present   contract.     With   this  view,    while   prepared 
striL'tly  to  adhere  to  the  terms  of  the  contracts,  in 
re«pect  of  the  mode  of  purchase,  the  Seoretary  of 
State  before  formally  giving  notice  desires  to  open  a 
negotiation  with  the  company  for  the  simuUaneoas 
purcbase  of  the  Jnbhiilpore  line,  atid  for  working  the 
whole  uudcrtakiug  under  the  control  of  Ooverninent. 
I  enclose  a  memorandum  of  the  terms  on  which  the 
Secretary  of  State  in  Council  will  ho  ready  to  enter 
into  a  new  agreement  with  the  company  for  thesa 
purposes,  and  which  he  desires  to  submit  for  their 
DonsideratioD. — I  have  the  honour  to  be,   Sir.  your 
obedient  servant,  Loris  SiALLXT."     Then,  "Memo- 
random  of  terms."    I  need  only  read  the  first  of 
thtm,    I   chink :    "  That  the  purchase   be  made  by 
means    of   au   annuity   terminable  on    the    Htb    of 
February,  1853,   calculated  ou  a  rate  of  interest  of 
£4  6i.  per  cent,  on  a  commuted  pdce  of   £125  p«r 
£100  of  capital  stock,  which  givct,  including  ^f.  for 
redemption  of  capital,  an  annuity  of  £o  ISs.  Od.  (or 
each   £100  of  capital  stock    so  coin  muted  at  i.'12o. 
Bat  that  the  shareholders  be  allowed  an  option  of 
leaving  in  tbe  hands  of  tbe  Government,  for  tbe  par- 
poses  berenfter  mentioned,  a  proportion  not  excead- 
Uig  one-fifth  of  the  commuted  value  of  tbe  capital 
stock  of    the    company."     Then   there  is  a  recital 
wbiob    is    material    also:     "And    whereas    in    the 
Mid   memorandum  of    terms    the    amount    of    the 
annuity  of  £j  12s.  Od.  into  which  every  £lOO  stock 
of  the  company  is  intended  to  be  commuted  at  a  price 
of  £1^5  is  calculated  on  tbe  btsis  of  £5  7s.  6d.,  part 
thereof,  being  interest  at  the  rateot  £i  6s.  per  cent,  per 
annum  on  the  said  amount  of  £123,  and  a  aom  of  5g., 
other  part  thereof,  being  the  amount  required  tti  be 
set  aside  and  invested  half-yearly  in  every  year  at  a 
tike  rate  of  interest  from  the  1st  of  January,  1680,  up 
to  the  14  th  of  February,  1953,  in  order  to  prodace  by 
meaQt  of  a  sinking  tauA  the  capital  sum  of  £12S,  or 
thereabouts,  on  the  said  Uth  day  of  February,  1953." 
In  my  opinion,  this  statement  is  merely   made   to 
justify  the  amount  at  which   the  annuity  is   fixed, 
and  does  not  alter  the  fundamental  character  of  tbe 
traosAotion  as  declared  by  the  House  of  Lords  in 
Scuhle't  fate.    I  agree  with  the  learned  judge  that  the 
other  fact  as  to  tbe  anticipation  of  the  time  for  declar- 
bg  tbe  option  and  altering  the  date  from  wbtob  tbe 
iostalmeuts  are  to  run  doej  not  interfere  with  the 
primary  consideiation  that  tbe  arraogeoteut  is  one 
for  tba  discharge  of  a  debt  by  payments  extending 
over  many  years,  and,  therefore,  requiring  the  addi- 
tion of  interest ;  and  I  cannot  think  that  tbe  arith- 
metical calculation  by  which  tbe  amoont  is  fixed  has 
bad  tbe  effect  of  radically  changiog  the  transaction. 
The  5b,  which  is  put  down   in  that  calculation  as 
applicable  ta  the  formation  of  a  sinking  fund  is  not 
treated  as  an  instalment  of  capital,  but  is  treated  as 
uUMme,  out  of  which  tbe  receiver  can,  if  be  chooses, 
form  •  ainkiog  fund.     The  whole  annual  sum  is  in 
that    via*    oomposed    exclusively    of    income    and 
taxable  u  such.    If  effect  is  to  be  given  to  the  prin- 
ciple whioh  declared  that  each  instalment  must  be 
tMen  as  including  capital  and  income,  it  cannot  be 
worked  out  on  the  lines  indicated  in  tbe  calculation. 
It  can  be  worked  out  on  the  lines  suggested  in  the 
table  proposed  by  the  plaintiffs,     I  am  of  opinion, 
therefore,  that  the  plaintiffs*  appeal  should  be  iSlowed 
•ud  the  oiQss-appetu  diaauawd. 


MAiaxw  and  Oozens-Habdy,  L.JJ.,  ooncarred. 

Appeal  allowed;  erouapptat  dhmiiied. 

Solicitors  for  the  plaintiff-j,  Fruhjiddi, 

Solicitor   for  the  defendant,    SuHciior    of  Inland 
lievenitt. 


From  Chan.  Div.  i  ,^      ,.,    ,,    ,- 

(Vaugban  Williams.  Romer,  and     ^^^  '"^    ,'J^' 
Stirling,  L.JJ.)  t     June  6,1900. 

Wood  ALL  v,  CuFroN.  («.) 
LauJIurd    and   Unant — Lease — Long  term — Option    to 
pitri;fiaie  fee — liule   aijahut   perpetuititt  —  Covenant 
running  with  land—ii2  Hen.  8,  e,  3-t. 

All  Oj>ttf/n  in  a  Itate  to  purchute  the  fee  tlmph  u  sotnv- 
thing  wholly  oulaide  the  relations  of  landlord  and  tenant, 
with  whiih  ahne  the  ttatate  32  lien.  8,  e.  34,  deaU,  aitd 
therefore  munot  he  en/oreei  as  ranaing  with  the  land 
within  the  purview  of  that  statute,  though  euch  a  amtract 
ill  a  kaae  mag  be  good  m  bindiiig  the  heire  and  auigm, 
provided  it  dvei  not  infringe  the  law  agaimt  perpdaitiea. 

Decision  of  Warrington,  J.  (53  W.  R.  203),  affirmed. 

This  was  an  appeal  from  the  decision  of  Warrington, 
J.  (reported  53  W.  R,  203). 

The  action  raised  the  question  whether  an  optii>n 
given  to  a  lessee  by  the  letne  to  purchase  the  freehold 
at  any  time  during  the  term  of  ninety-nine  years  at  a 
fijcei  price  was  valid,  or  was  void  as  creating  an 
executory  interest  in  land  to  arise  on  a  future  event 
which  might  not  happen  within  the  limits  of  the  rule 
against  perpetuities — i.e.,  within  a  life  in  being  and 
twenty-one  years  afterwards. 

The  material  portioni  of  the  docameuts  and  facts 
giving  rise  to  thi«  question  were  shortly  as  follows  : 

By  a  lease  of  July,  IS67,  ssnie  six  acres  of  land  at 
Obisleburst  were  demised  by  the  then  owner  to  the 
leasee  for  a  term  "f  ninety-nine  yeirs  at  the  yoirly 
rent  of  £142.  Ttiis  lease  contained  the  following 
clause ; 

"  Provided  always,  and  it  is  hereby  agreed  and 
declared,  that  in  cose  the  lessee,  his  heirs  or  assigns, 
shall  at  any  time  during  the  said  term  become  desirous 
of  purchasing  the  feet  simple  of  and  in  the  said  lauds 
and  premises  hereby  demised,  or  any  ^>oriion  thereof 
not  being  less  than  one  acre,  at  and  after  the  rate  of 
£500  per  acre,  and  such  further  sum  for  the  timber 
thereon  as  shall  be  ascertained  by  a  fair  valuation 
thereof,  and  upon  receipt  of  the  amount  of  the  pur- 
chase-money for  the  same,  tbe  lessor,  bis  heirs  or 
assigns,  shall  and  will  execute  a  conveyance  or  other 
assurance  df  the  said  land  and  premises  with  the 
timber  thereon,  iu  favour  of  the  lessee,  bis  beira  or 
assigus,  upon  the  same  terms  as  to  title  and  otherwise 
as  the  lessee  and  other  purchasers  oE  portions  of  the 
Camdan  Park  estate  have  hitherto  completed  their 
pnrchases," 

By  a  lease  of  July,  1 869,  some  four  other  acres  of  Jund 
in  Chislehurst  and  Bromley  were  demised  to  the  same 
lessee  for  a  term  of  ninety-nine  years  at  the  yearly 
rent  of  £112,  with  au  option  to  purchase  similar 
in  its  terms  to  that  contained  in  the  1S07  lease, 
except  that  the  option  was  reserved  to  the 
leasee,  his  ' '  executors,  administrators,  and  assigns." 
instead  of  to  bis  "heirs  and  assigns,"  and 
that  the  price  per  acre  was  to  be  £600.  The  lands 
and  premises  comprised  in  and  demised  by  these  two 
leases  were  now  vested  in  the  plaintiff  for  tbe  residues 
now  unexpired  of  the  terms  thereby  granted,  and  be 

(a.)  Reported  by  J.  I.  Stioliko,  Esq.,  Barrister*, 
at-Law. 
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dused  tbat  as  assignee  of  tbeie  terms  he  wu  entitled 

to  the  benefit  of  both  of  the  options  if  the  same  were 
valid  and  subsisting  options.  Hvibjeot  to  the  leases 
and  the  options  therein  contained,  the  defendonta 
were  the  owners  in  fee  simple  of  the  lauds  oemprised 
in  the  leaafis.  Notices  to  purchase  the  whole  of  the 
premises  demisel  by  the  two  Wses  had,  id  pursuance 
of  the  teims  of  the  options,  heea  given  by  the  pl&in- 
tiff  to  the  defendanti,  bat  the  defendants,  who  were 
trust^B,  having  been  advised  that  the  options  were 
inralid  as  against  them,  declined  to  complete  the 
purchase.  The  plaintiff  thereupon  commenced  the 
present  action  against  the  defendants,  aod  b;  his 
writ  claimed  a  dtclwation  that  the  two  options  to 
purohftsa  were  valid  and  subsisting  options  which 
had  been  duly  exercised  by  the  ptniotiff,  and  that  the 
plaintiff  was  entitled  to  the  benefit  thereof  and  to 
enforce  the  same  against  the  defendants. 
^  Warrington,  J.,  held  that  the  option  clause  in  ques- 
tion did  in  terms  create  an  estate  or  executory  interest  in 
land  which  might  arise  on  an  event  which  might 
occur  after  the  period  allowed  by  the  rule  against 
perpetuities ;  and,  if  so,  it  was  void  as  obnoxiona  to 
the  rule,  on  the  authority  of  Limilon  and  Suutli- 
Weitern  liuilimi/  Co.  v.  ao,„m,  30  W.  K.  321,  20 
Cb.  D.  S62  ;  also  that  the  cir::umstance  of  the  corecaut 
being  contained  in  a  lease  and  not  in  a  conveyance, 
did  not  make  the  case  an  exception  to  that  rule.  Hia 
lordship  accordingly  made  a  declaratiou  that  the  two 
options  were  not  valid  and  subsisting  options  to  pur- 
cbtse  which  oould  be  enforced  against  the  defendants 
by  way  of  speciflj  performance. 
The  plaintjfi  appealed. 

Vpjohnf  K,C,,  Cave,  K.C.,  and  Marigold,  for  the 
appellant. — A  mere  option  does  not  create  any  estate 
in  the  land  till  the  exercise  of  the  option.  Till  such 
exercise  it  is  a  mere  matter  of  contract,  and  there  is 
no  objection  on  the  ground  of  perpetuity,  as  the 
doctrine  of  remoteness  is  part  of  the  law  of  property, 
not  contract.  Further,  tbis  is  a  covenant  in  a  lease, 
and  one  to  which  the  doctrine  of  perpetuity  has  no 
applioatioD. 

They  cited  London  and  Soiilh'  Wtilern  Kali  nay  v. 
Oomm,  30  W.  E.  321,  620.  20  Ch.  D.  6S2;  Mujichritrr 
Ship  Canal  Co,  v,  Mmichutcr  Rixcecoiirie  Co.,  ■10  W.  R. 
418,  [1901]  2  Ch.  37  ;  EdnwJi  v,  Wtet,  2G  W.  B.  -507, 
7  Ob.  D.  858;  Wahk  v.  Secretanj  of  State  for  India, 
11  W,  K.  823,  10  H.  L.  C.  367;  hi  rt  Adamt  and 
Kensington  Vettri/,  32  W.  R.  833,  27  Cb.  D.  39'1  ; 
Mitjur  of  Congletuii  V,  Pattiion,  10  E«st  130;  Rt}e  d. 
Barn/ord  v.  HayUtj,  12  East  -IGl ;  Friary  Uolroyd  and 
Ileiilti/'s  Bmi;erit»  v.  Singleton,  47  W.  R.  93,  6G2, 
[1899]  1  Ca.  66,  2  Ch,  861  ;  Bally  v.  Wtlh,  3  WilF. 
25;  Morief/  FMate  (Limited)  v.  Steiger,  47  W.  E,  644, 
[1889]  2  Q.  B.  79  ;  Iitetd  ▼.  Stontlty,  1  Anderson  82  ; 
Simiiton  T,  Vlaijifm,  4  Bing.  N.  C.  758;  WiUiam^  w. 
Earle,  16  W.  R.  1041,  L.  R.  3  Q.  B.  739;  Smith's 
Leading  Cases (llthed.),  p.  6J,  Spencer'i  cate,  and 70, 
citing  Anon,  case.  1 58n. ;  Vcrnm  v.  Smith,  5  B.  & 
Aid.  I ;  ffyde  v.  Sh'ntitr,  2  P.  Wms.  199;  CoUtion  t. 
Lttttom,  0  Taunt.  224;  Lord  Rantlagh  v.  MtUon,  13 
W.  B.  150.  2  Dr.  &  8.  278;  Wuton  v.  Collins,  13 
W.  E.  010, 11  Jur.  N.  S.  190 ;  and  Nithohm  v.  Smith, 

31  W.  E,  471.  22  Cn.  D.  640. 

Siowdcn,  K,C,,  and  Bmtiin'jnt,  for  the  respondent. — 
An  option  to  purchase  unrestricted  in  point  of  time  is 
bad  as  a  perpetuity.  Tbis  covenant  does  not  run 
with  the  land.  It  destroys  the  relationship  between 
landlord  and  tesant,  and    is  therefore  not  within 

32  Hen.  8,  c  34. 

They  oited  Doughty  v.  Bowman,  11  Q,  B.  444  ; 
Thomat  T.  Bayward,  L.  B.  4  Ex.  311,  17  W.  B.  Dig. 
73;  Moon  v.  CkncJi,  24  W.  R.  169,  1  Ch.  D.  447  ; 
Chandot  {Domagtr  Dttchai)  y.  Broundow,  2  Bidgeway 


P.  C.  345  ;  Hope  v.  Oloac«»ter  Corporation,  3  W.  B.  328 
7  De  G.  M.  &  O.  617;  RfUnglon  v.  Broioae.  32" 
L.  E,  Ir.  347  ;  f/t  re  OUver'i  ,Stttlement,  Evered  v.  Ltigh, 
53  W.  R.  215.  [1905]  1  Ca.  191  :  Roe  d.  Ihutttr  v. 
Gullitra,  2  D.  &  E.  133  ;  Lawct  v.  Btimftt,  1  Don,  107  ; 
Townlnj  ▼.  BtdweV,  14  Yes.  500. 

t'pjafin,  K.C.,  in  reply,  cited  Eose  v,  WnUon,  12 
W.  K.  585,  10  H.  L.  C.  672;  In  re  HoUii'  Uon>iUti 
Trmtas  and  H-jyue,  47  W.  E.  G91,  [1899]  2  Ch.  340; 
/()  re  AihfxrtK'i  Trmto,  Aih/orth  v.  Sibley,  53  W.  E. 
328,  [1905]  I  Ch,  535. 

Cur,  adi'.  vult. 

Jane  6. — Rombb.  L  J. ,  delivered  the  following 
judgment  of  the  court :  A  contract  in  a  lease  giving 
an  option  of  purchase  might  be  good,  without  regard 
to  the  provisions  of  the  statute  of  Henry  YIII.,  ai 
binding  the  laud  in  the  bauds  of  the  heirs  or  assigns, 
provided  it  did  not  infringe  the  law  as  to  perpetuities. 
It  would  not  be  the  less  a  binding  contract  bee  lose  it 
was  contained  in  a  lease.  But  in  the  present  case  it 
is  clear  that  the  plaintiff  cancot  succeed  on  sach  a 
ground.  Unless  the  aovenaiit  or  proviso  giving  the 
option  of  purchase  could  be  said  to  run  with  the  land 
by  virtue  of  the  provision  of  the  statute,  then  the 
plaintiff  must  fail.  Now  undoubtedly  the  statute  is 
ia  its  wording  very  wide,  but  it  has  long  bean  held 
that  some  litnitatious  must  be  implied ;  as.  f  jr 
example,  that  the  statute  does  not  apply  to  cOTenaota 
which  do  not  touch  or  affect  the  land  demised,  or  to 
asfiigus  where  the  covenants  relate  to  things  not  t  n  eate, 
and  "assigns"  are  not  purported  to  be  bound.  The 
question  io  the  present  case  is  whether  the  statute  wds 
intended  to  cover,  or  can  be  construed  as  oovering, 
such  a  covenant  or  provision  ai  we  have  now  to 
consider,  so  as  to  make  the  liability  to  perform  it  mn 
with  the  reversion.  We  have  come  to  the  coucluaion 
that  that  question  must  be  answered  in  the  negative. 
the  covenant  is  one  aimed  at  creating,  at  a  future 
time,  the  position  of  vendor  and  purchaser  of  the 
levereion  between  the  owner  and  the  tenant  for  the 
time  being.  It  is  in  reality  not  a  covenant  conceraiag 
the  tenancy  or  its  terms.  Properly  regarded,  it 
cannot,  in  our  opinion,  be  said  to  directly  affdot  or 
concern  ttie  land,  regarded  as  the  subject-mattar  of 
the  lease,  any  more  than  a  covenant  with  the  tenant 
for  the  sale  of  the  reversion  to  a  stranger  to  the  lease 
could  be  said  to  do  so.  It  is  not  a  provision  for  the 
continuance  of  the  term,  like  a  covenant  to  renew, 
which  has  been  held  to  tuq  with  the  reversion,  though 
the  fact  that  a  covenant  to  renew  should  be  held  to  run 
with  the  land  has  by  many  been  oontidered  as  an 
snomaly,  which  it  is  too  late  now  to  question,  though 
it  is  difficult  to  justify.  An  option  to  purchase  is  not 
a  provision  for  the  shortening  of  the  term  of  the 
lease,  like  a  notice  to  determine  or  a  powex  of  re- 
entry ;  though  the  result  of  the  option,  if  exeroissd, 
would  or  might  be  to  destroy  the  tenancy.  It  is,  to 
our  minds,  concerned  with  something  wholly  outside 
the  relations  of  landlord  and  tenant  with  wbiob  tba 
statute  o(  Henry  VIII,  was  dealing.  And  the  results 
of  altowing  Buoh  a  provision  to  come  within  the  pur- 
view of  the  statute,  and  to  be  enforced  as  ranning 
with  the  land,  would  lead  to  very  anomalous  and,  to 
our  minds,  most  undesirable  results  as  to  perpetuities, 
conversion,  and  otherwise,  which  ttiis  ooort  should 
not  validate  unless  it  is  obliged  to  do  so.  And  we 
cannot  think  that  the  court  is  so  obliged  on  the  tme 
construction  and  effect  of  the  statute.  It  is  strange 
that  there  is  no  direct  authority  on  the  point.  Thon 
are  cases  whore  the  option  has  been  exercised  by  the 
tenant  and  accepted  by  the  landlord,  and  subsidiary 
questions  have  had  to  be  decided  which  naturally 
would  be  dealt  with  on  the  footing  that  what  had 
already  been  done  could  not  or  uead  not  be  qaettioned 
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hy  llie  ootitt,  as,   for  exAmple,  the  oue  of  In  re 

Jiiimn  and  Ktmington  Vestry.  Bat  snoli  oases  are 
really  of  no  aMutanoe  toi  the  decision  of  tfao  preieat 
c&se.  ta  oar  judgment  the  appeal  sEoald  be  dia- 
nAMed, 

8:>1ioitort,  Stow,  /VMtow,  d:  LgtieUim;  Flaigait  A 
Co. 


From  K.  B.  Div.  ) 

(OtilliDit,  M.R,,  ftnd  Mathaw  and  '        June  0,  1905. 
Cozefls-Hard;',  L.J  J.)  ) 

Dx    Bebbs    Ciwsoudated    Mines    (Limited)    i*. 
Ho"Wi5  (SoBVEYoa  01?  Taxes),  (h.) 

Inland  r*v&niU! — Inef>me  tax — Profiti  «r  </ai'«*  ariihg 
from  traiie — ''  Ptrson  rtditing  in  thf  Unit'tl  Kingdom" 
— "  Trade  fitreiftd  ivithiu  thr  United  KinijdoTn" — 
Company  O'cntng  minet  abTiiatl~lir<jialraliiMn  ahTi>ad 
— ittad  cj/ice  abroad— Buttitett  mahdy  conducted  tn 
Lon<lon-Iuomi!  Taf  Act,  1853  (16  .fc  17  Vici.  c.  31)' 
*.  2.  Sckedale  D. 

A  companij ii''*tfiitd  of  diiimond  mi'nft  in  C'ape  Oulontj, 
and  farrijititf  on  the  biiiinest  of  diamond  mcrckantt,  iiia» 
rtyiittrrd  oit  a  limitei!  ct>m}>nny  in  Cape  C'donij,  atid  had 
iti  hfad  tifficr  at  Kimherley,  where  the  ijtntral  TJteetiiign  c,/ 
the  thiirtkotdtr*  tctre  held.  It  had  alio  an  offzcf  in 
Limdfin,  and  tkt  tniijority  of  the  dirrctorg  raided  in 
Enj/laiid. 

Held,  having  regird  to  nil  the circunnlancn  of  thu  (ait, 
whi(h  (howtd  that  the  rial  huiitiat  f/  the  comfxtny  iftio 
condueled  in  London,  Jirii,  tfitit  the  lOm/JOHv  tixu  rrlUlent 
within  Untied  Kingdom;  and,  leeondtg,  that  it  extrcittd 
within  the  Uititid  Kingdom,  lo  n«  on  both  grouudi 
chargeable  with  income  ta.c  on  the  profits  of  \ti  trait 
VMitT  Schtdide  D  of  the  Income  Tax  Act    1853. 

Appeal  from  the  jiiiijjinent  o(  Pbilliuiore,  3.,  oo  a 
cue  stated  ucder  eectioQ  59  of  the  T«i«^s  MtQagemeot 
Act,  1S80,  by  the  Income  Tax  CommisBiontra  for  the 
Oity  ot  London,  upon  an  appeal  agaiust  two  asseas- 
meuta  to  income  tax,  one  for  the  year  ending  the  5th  of 
AprO,  1901,  and  the  other  iat  the  year  ending  the 
iitji  of  April,  \W1,  «ach  in  the  sum  of  £I,5j7,(j9^,  iu 
reflpeot  of  the  profit*  of  the  appellaut  oonpany  ia  the 
United  Kingdom  and  elsenfarre. 

The  main  qu!>ation  raised  by  the  case  was  whether 
the  appellaot  compauy,  which  was  a  limited  compatiy 
tvgiitered  abroad  and  not  rsgiatered  in  the  United 
Kisgdom,  wa«  "r.?tiding"  in  t!ie  United  King-Jom 
witbio  the  meaning  of  section  ~  of  the  Income  Tax 
Act.  lSo3  (Schedole  D). 

The  question  waa  aUo  raised  whether  the  company 
exenaMd  a  tra-le  witbia  the  TJiiited  Kingdom  within 
the  meaning  of  the  game  enact  oeot. 

The  foUowing  (acta  were  found  by  the  commii- 
■ioceTi  or  admitted  :  Toe  appellant  company  was 
r»gitt«red  in  Cape  Colony  in  I8bS  as  an  incorporated 
company  with  limited  liability.  It  was  not  registered 
in  the  United  Kingdom  aa  a  j-iintntock  company,  lia 
aathoiiied  capitsl  was  £4,500,000,  and  there  were 
alio  deb^ntntea  to  a  large  amouot.  By  the  arlisles  of 
OMOCialion  it  was  provided  that  the  head  office  of  the 
cOBpany  should  be  in  Kimberley  in  Cape  Colony,  or 
at  aneh  other  place  either  in  the  said  colony  or  in  such 
othtr  ocmntry  as  the  directors  should  from  time  to 
time  ooDsider  advi>able,  with  sncb  branch  or  brancbes 
elMwhere  at  the  directors  should  deem  fit.  The  oom~ 
pany  had  officM  both  at  Kimberley  and  in  London ; 
bat  the  head  offloe  waaat  Kimberley,  and  all  meetings 
Ot  ihareholdera  were  held  at  Kimberley.    The  oompauy 


owned  or  wai  interested  in  extentire  diamond  mines 
and  mining  and  other  property  ia  Soath  Afiioa  and 
ioTeatments  in  English   Gopercment  aeourities  and 
shares  in  an  English  j  oint  stock  company.    The  profits 
of  the  company  were  chitfly   made    by  the   raising 
and  sale  of  diamoDda  ia  a  syndicate  composed  of  six 
or  BBTen  firma  of  diamond  merchants,  with  whom  the 
company  bad  bad  a  series  of  contracts  «nce  1SS>5, 
including  one  made  on  the  2ad  ot  December,  1001. 
These  contracts  were    negotiated   and    executed  in 
London,  and  the  firms  caiapoaing  tbe  syndioate  were 
all  described   as  of  London.    The  contracts,  whicb 
varied  greatly  in  detail,  provided  for  the  purchase  by 
the  syndicate  (with  delivery  at  Kimberley)   of  the 
produce  of  the  mines  up  to  a  specified  amount,  with 
provisions  for  the  sharing  by  the  company  in  the 
profits  made  by  the  syndicate  on  regale,  and  other 
provieioTjg  designed  to  control  the  output  and  sale  of 
diamonds  from  the  company's  mines.    It  wa8_ admitted 
that  the  company  was  liable  to  income  tax  in  respect 
of  its  share  under  the  above  agreement  of  the  profits 
made  by  the  syndicate.     The  object  and  effect  of  these 
arrangements  by  the  company,  who  practically  con- 
trolled the   diamond    trade   of    the   world,    was    to 
regulate    and    snpport    the    market    for    diamonds, 
and    the    negotiation    and     maiutenance     of     such 
arraagements    wsa   an   essential  part    of    the    com- 
pany's business.     The  tcanagement  of  the  business 
and    the    control    of    the    company    wat   vested    ia 
three    life    govercors    or    permanent    directors    and 
sixteen  ordinaty  directors,  and  tbe  articles  of  associa- 
tion provided  that  four  at  least  of  the  di rectors  should 
reside  in  England.    Weekly  meetings  of   directora 
ware  held  at  the  London  offices,   and  also  at  the 
Kimberley  offl'^es,  proceedings   beirg  regulated  by 
bye-laws    wtuoh  heui   been   drawn  up    in    London. 
These  provided  as  follows,   inter  alia:  (I)  That  the 
course  of  bosiness  aa  respected  the  technical  m»nage- 
ment  of  tbe  company's  work  at  the  mioes  and  tbe 
expenditure  there  in  wages,  &o.,  should  be  determined 
by  the  directors   for   tbe  time  being  in  Kimberley, 
who,  however,  were  to  consult  the  London  directors 
on  matters  of  exceptional  importance;  (i)  all  other 
expenditure    exceeding    £25,000    was    to   be  deter- 
mined by   the  majority   of  all  the  directors  of  the 
company  ;  (3)  tht?  policy  of  the  board  (n)  as  respected 
the  diiposil  of  its  diamonds  or  other  assets,  ( b)  ia 
conneatlon  with  tbe  working  or  development  of  the 
mines  and  the  output  of  the  diamonds,  (c)  as  respected 
the  applic  ttion  of  the  proflti,  and  {d)  as  reapeoted  the 
appointment  of  elected  directors  and  the  filling  up  of 
casual  vacancies  in  the  board  was  to  be  determined 
by  the  majority  cf  all  the  directors  of  tbe  company, 
the  chairman  having  a  dating  vote  ;  (4)  matters  to 
be   determined  by  a   majority  of  all  the  directors 
were  to  be  determined  by  resolntiona  to  be  submitted 
to  meetings  of  the  directora  in  London  and  Kimberley, 
and  the  votes  recorded   in   both  places  to  be  added 
together  as  if  taken  at  one  meeting;    (o)  except  as 
above  provided,  the  London  and  Kimtjerley  boards  were 
to  have  wjual  and    concurrent  authority,   inolnding 
authority  to  incur  expenditure  not  exceediig  £25,000. 
The   chairman   (tbe    Eight    Hon.   Cecil  J.    Rhodes) 
atteoded  vaii'^us  meetings  of  tbe  directors  in  London 
when  important  butiuess  was  to  be  transacted  or  the 
policy  of  the  board  to  be  determined,  and  the  general 
manager,  who  restdtd  half  the  year  in  South  Africa 
aud  the  other  half  in  London,   had   also  attended 
meetings  ia  the  latter  plao«.     A   Urge  number  nf 
the   directors   were  resident  in  London,  tbe  Urgett 
attendance    at    a    board    meeting    there    bad    been 
fifteen,   the  largest  in   Kimberley  being  eight,    and 
the  average  attendance  ia  London  was  largely  in 
excess    of    tbe   average    attendance    in    Kimbfrley. 
Mattera  faliitig  within  clause  3  of  tbe  bye-la wa  were 
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always  dealt  with  at  meetings  of  the  direoton  in 
London  uid  then  commaaic»ted  to  Kimberley.  There 
WM  no  iustnnce  of  the  vote  of  the  Eiin barley  directors 
turning  a  minority  in  London  iuto  a  majority  or 
uei^ativiDg  the  decision  of  ttie  London  board.  It  was 
admitted  that  the  majority  of  the  direotors  had 
alwajB  given  their  70te»  on  any  important  matter  to 
be  determined  under  the  bjre-law  numbered  (4)  at 
the  meetings  of  the  direotors  in  London.  The 
diraotora  in  London  appointed  four  committees — Ytz., 
the  finance,  the  diamond,  the  machinery,  and  the 
djoamite  oommitteee — to  aot  id  London.  The  tLnanDe 
committee  was  entrusted,  infer  alia,  witb  the  flosl 
carrying  oat  of  the  scheme  for  the  oonv<'rBion  of  the 
com  pan  J 's  debentures,  under  whiofa  £3,50O,0(}O  5  psi 
0*nt.  mortgage  debentures  were  issued  in  Lsodoc  ia 
1894,  and  it  was  required  to  make  weekly  zeports  to 
the  directors  iu  London  as  to  the  fioanoes,  including 
the  payment  and  diacountiog  of  bills.  The  diamond 
committee  directed  and  cootrolted  the  disposal  of 
diamonds  reoeived  iu  London,  and  submitted  for  the 
approval  of  the  direotors  in  London  the  terms  under 
which  the  company's  production  of  diamonds  wai 
disposed  of  to  ihe  Diamond  Syndicata  referred  to 
above.  The  macbinery  committee  executed  in  London 
all  orders  from  Kimberley  for  the  purchase  of  maohioery 
arid  plant.  It  acted  only  on  requisitions  from 
Kimberley,  and  never  initiated  any  policy  relating  to 
machinery.  Its  function  was  control.  The  dynamite 
committee  ac^pted  tenders  and  made  contracts  for 
the  purchase  of  dynamite.  It  also  acted  only  in 
pursuance  of  requisitions  from  Kimberley,  never 
initiating  any  policy,  but  mvrely  exercising  the 
function  of  control.  Varioua  other  transactions  of 
considerable  magnitude,  enumerated  iu  the  caie.  were 
arranged  and  carried  ont  by  the  London  directors 
and  their  committees— e.i/,,  the  approval,  signing, 
and  sealing  in  London  with  the  common  seal  of  the 
company  of  an  agreement  with  the  British  South  Africa 
CoJtupauy  as  to  advances  to  that  company.  The  case 
stated  that  the  tranBactions  were  always  suhjeot  to 
confirmation  at  Kimberley,  but  this  was  only  true 
in  the  sense  that  the  majority  of  the  directors  did 
aot  use  theix  power  as  such  majority  without  formal 
oommuaication  with  their  colleagues  in  Kimberley. 
It  wai  admitted  that  an  absolate  majority  of  all  the 
directors  if  prf-sent  in  London  could  not  have  bi>en 
OverruUd  by  the  direotors  at  Kimberley,  and  further, 
that  as  a  matter  of  fact  no  conflict  ever  arose,  every- 
thing decided  at  mBetiogs  in  London,  at  which  the 
Big  hi  Hon.  Cecil  J.  Rhodes  was  present,  being  accepted 
without  demur.  No  case  was  shown  in  which  the 
directors  at  Kimberley  ever  overruled  the  decision  of 
the  directors  in  London.  Tne  general  meetings  of 
the  oampany  were  always  held  at  Kimberley. 
The  general  accounts  of  the  company  kept  at 
Kimberley,  and  the  balance-sheeta,  including  the 
audited  returns  of  the  Loudon  office,  were  drawn  up 
there  and  then  submitted  to  all  the  directors  of  the 
company  for  approval.  The  minutes  showed  that 
the  directors  in  London,  who  had  always  bfen  a 
majority  of  the  board,  exercised  a  controlling 
inBaenoe  over  the  accounts.  The  dividends,  which 
were  always  announced  in  London  and  Kimberley 
timnltaneoufily,  were  arrived  at  as  the  result  of  cona- 
municatious  between  the  directors  in  London  and 
Kimberley, 

The  appellant  oompsny  contended  that  it  was  not 
resident  in  the  United  Kingdom  and  that  it  did  not 
exercise  any  trade  within  the  United  Kingdom,  and 
WtM  not  subject  to  income  tax. 

On  behalf  of  the  Grown  it  was  contended  that  the 
operations  of  the  oompsny  were  controlled  from 
London,  and  that  London  was  the  real  seat  of  iti 
business  regarded  at  a  whole,  and  that  the  company 


the 


was  resident  here  and  liabla  to  income  tax  on 

whole  profits  wherever  made. 

It  was  further  contended  as  an  altemaliva  that 
as  the  whole  produce  of  the  mines  had  been 
habitually  diepcged  of  under  contracts  made  in 
Bogtaud  with  the  Diamond  Syndicate,  the  appellant 
company  exercised  a  trade  or  business  within  the 
United  Kingdom. 

The  commissioners  came  ta  the  conclusion :  (1] 
That  the  company's  trade  or  business  constitated  one 
trade  or  business,  and  was  carried  on  within  the 
United  Kingdom,  at  their  London  offiae ;  (2)  that 
the  head  and  seat  and  directing  power  of  the  affairs 
of  the  company  were  at  tb«  London  ofiice,  from 
whence  its  chief  operations  both  in  the  United  King- 
dom and  elsewhere  were  in  tact  controlled,  managed, 
and  directed.  They  determined  that  the  company 
was  a  person  residing  in  the  United  Eingdoin  and 
liable  to  be  assessed  under  section  2  of  the  Income 
Tax  Act,  1353  (Schedule  D],  paragraph  1,  on  the 
whole  of  the  annual  profits  or  guns  arising  or  acom- 
ing  from  its  trade,  whether  carried  on  in  the  United 
Kingdom  or  elsewhere.  They  accordingly  confirmed 
the  asRc>egmentB. 

Phillimore,  J.,  came  to  tlie  conclusion,  upon  the 
facts,  that  the  direction  and  control  of  the  policy  and 
important  operations  of  the  company  were  exerciaed 
in  London,  and  he  held  that  the  company  was 
"  resident"  in  the  Utited  Kingdom  within  the  mean- 
ing of  section  2,  Schedule  D,  of  the  Income  Tax  A.ot, 
lSo3,  and  was  antessable  to  income  tax  npon  tlie 
whole  of  its  profits,  wherever  mad^. 

The  comp<tny  appealed, 

CoAoi,  K.C.,  DanckwerU,  K.O.,  and  FtlixCtUttI,  for 
the  appellants. 

Sir  Bobfrt  Finlay,  A,0.,  and  BowlaU,  for  the  Crown. 

The  following  cues  wnre  referred  to  :  Attorney- 
General  V.  Aleiatiuitr,  23  W.  R.  253,  L.  R.  10  Ex.20; 
Ceuni  Sufpli  ar  Co.  v.  NkhoUon,  I  Ex.  D.  428  ;  San 
Paulo  (Bruzition)  Rafltmy  Co.  v,  Cor(er.  44  W.  E.  330, 
[ISSa]  A.  C.  31;  Blad,-etoiie  Manv/acturirtj  Co.  T. 
[iJiabitants  of  Biackatont,  13  Gray  (Maai.)  488;  Ohio 
and  Miaiiuipjd  li'tilroad  Co.  v.  fVlicelin^,  1  Black 
(U,8,)  236;  Banh  of  Auyiiita  v.  Earh,  13  Petari 
(U.S.)  319  ;  Oorr-.  .£  Co.  v.  Bel!,  [1904]  2  K.  B.  136, 
52  W.  R.  Dig.  91 ;  Erichaen  v.  L<ist,  30  W.  E.  301, 
8  Q.  B.  D.  4U  ;  La  Bijurg^ynn,  [1S99]  A.  C.  431. 

CoLLtNS,  M.R. — This  is  an  appeal  from  a  decision 
of  Foillimore,  J.,  holding  that  the  appellant  company 
are  chargeable  with  income  tax  under  tbe  terms  of 
Schedule  D  of  the  Income  Tax  Act,  1853.  Those 
terms  are  as  fallows :  "  For  and  in  respect  of  the 
annual  profits  or  gains  arising  or  accruing  to  any 
person  residing  in  the  United  Kingdom  from  any 
Kind  of  property  whatever,  whether  situate  in  the 
United  Kingdom  or  elsewhere,  and  for  and  in  respect 
of  the  annual  profits  or  gains  arising  or  accruing  to 
any  person  residiog  in  the  United  Kmgdom  from  any 
profession,  trade,  employment,  or  vocation,  whether 
tbe  same  shall  be  respectively  carried  on  in  the  United 
Kingdom  or  elsewhere,  and  to  be  charged  for  every 
twenty  shillings  of  the  annusl  amount  of  such  profits 
or  gains  ;  and  for  and  in  respect  of  the  annual  profits 
or  gains  aristog  or  accruing  to  any  person  whatever, 
whether  a  subject  of  her  Miijeaty  or  not,  although  not 
resident  within  the  United  Kingdom,  from  any  pro- 
patty  whatevter  in  the  United  Kingdom,  or  any 
profeasion,  trade,  employment,  or  vocation  exeroued 
within  the  United  Kingdom,  and  to  be  charged  for 
every  twenty  shillings  of  the  aimaal  amount  of  such 
profits  or  gains."  The  learned  judge  held  that  the 
appellant  company  were  resident  within  the  United 
Kingdom,  and  he  also  held  that  they  exercised  tbeit 
trade  witbia  ths  United  Kingdom.    On  either  od» 
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groond  01  the  other,  therefoie,  he  allowed  the  claim 
of  the  Crown  that  the  apfjellanta  ought  to  be  assesied 
to  iacoaia  tax  on  the  profits  of  their  trade. 

The  most  material  queition,  aoG')rding  to  Mr.  Cohen, 
u  whettierthe  appelkuta  are  reaident  withio  the  tlatted 
Kingdom.  The  Attoniey-Qeneral,  on  the  other  hand, 
aayi  that  thatquestioo  ia  not  io  importaTit  ai  Mr.  C jben 
coateadfl.  becanae,  if  the  appellaats  carry  on  busineai 
withm  the  Umted  EiniidoEu,  the  effect  in  the  ciroaui- 
itancea  of  this  case  will  be  the  same.  Hii  argument 
if  that  the  appellaiita  have  only  one  buiiaees,  and 
they  carry  on  that  bu^iuess  within  the  TJnited 
Kingdom,  and  therefore,  whether  they  are  reaident 
within  the  United  Kingdom  or  not,  the  Croivn  ia 
entitled  to  the  tax  claimed.  I  will  deal  with  both 
points.  In  my  opinion  the  iaferenoaa  to  be  drawn 
are  inferences  ol  fact,  and  there  i<  do  teal  dispute, 
eic^pt  with  regard  to  one  point,  as  to  the  principWot 
law  applicable  to  the  case. 

Flnt,  then,  is  this  campany  reaident  within  the 
United  Kingdom  ?  Mi.  CL>hea  met  that  question  in 
limine.  Ha  cited  certain  American  authorities  in 
teliaooe  on  whioh  he  a£rmed  that  a  foreign  oompaa; 
cannot  have  any  resideuca  oataide  thi)  country  utiditr 
whote  laws  it  ii  incorporated.  The  dictn  to  that  effect 
»eem  to  be  based  on  the  idea  that  a  company  can  have 
only  one  domicil,  bat  it  is  admitted  that  it  ia  pcisibld 
by  the  comitr  nf  nations  for  a  foreign  company  to 
carry  on  business  in  a  country  other  than  its  own, 
and  to  that  extent  to  hive  its  eziateuce  recognized 
ottt>ide  its  own  oonatry.  'Whether  it  ought  to  be 
said  that  this  is  merely  by  the  comity  of  nations,  or 
whether  the  foreign  company  ought  to  b^  called  au 
entity  having  a  real  existence  in  the  other  country, 
the  resalt  seems  to  bi  that,  according  t9  the 
authoritiee  relied  on,  a  company  can  carry  on  busitieas 
io  a  foreign  jurisdiction.  Iliswever  that  may  be  by 
American  law,  at  any  rate  it  is  clear  that  by  our  laiv 
a  foreign  corporation  can  rende  in  this  coaatry.  In 
Oarron  Iron  Co,  v,  ^faclllren,  3  W.  B.  537,  o  H.  L.  C. 
416,  Lord  St  Leonards  laid  it  down  that  a  corpora- 
tion can  have  more  than  one  domicil.  At  p.  449  he 
said :  "  I  think  that  this  company  may  properly  be 
deemed  both  Scotch  and  Eugtish.  It  may,  for  the 
pnrpoaes  of  juriadiotion,  be  deemed  to  have  two 
aomioila.  Its  busio'ss  is  neceesarity  carried  on  by 
agents,  and  I  do  not  know  why  ita  domicil  ahonld  be 
considered  to  be  oonfibed  to  the  place  where  the 
goods  are  mannfactnred.  The  buainess  transacted  in 
England  ia  very  extensive.  The  places  of  buaineas 
may,  for  the  purposes  of  juriadiction,  properly  be 
deemed  the  domicil.  The  corporation  cinnot  have 
the  benefit  of  its  placa  of  buaineas  here  without  yield- 
ing to  the  peraoaa  with  whom  it  deals  a  coireaponding 
advantage.  The  claim  of  the  company  is  in  reapect 
of  deal'nga  here.  Service  on  one  member  of  a 
corporation  is  good  aervioe.  Upon  general  reasoning,  I 
think  that  the  company  may,  for  the  purposes  uf  the 
suit  in  Chancery,  be  treated  as  within  our  juiisdiction." 
And  farther  on,  at  p.  453,  he  said :  "  I  have  baeu  un- 
able to  discover  which  is  the  particular  roaideucs  of  this 
company.  The  money  of  the  appall«nts  is  made  by 
retamt  ccmiog  from  England.  They  manufacture  in 
Bcotland.  The  members  of  thia  corporation  do  not 
make  the  iron ;  they  do  not  reside  in  the  house. 
They  are  noboily ;  in  f set,  they  are  represented  by 
their  seller,  but  they  are  not,  in  other  respects, 
persons  dealing  as  individuals.  Their  busiueas  ia 
carried  on  in  London  just  aa  much  as  it  is  carried  on 
hi  Scotland.  It  is  not,  therefore,  a  question  of 
attacking  the  agent  as  agent.  If  the  service  upon 
the  agent  is  right,  it  ia  because,  in  respect  of  their 
hotuM  of  buiioess  in  England,  they  have  a  domicil  in 
Sn|{]and.  And  in  respect  of  th«ir  miiuufautory  in 
SeotUnd  they  have  a  domioil  there.    There  may  be 


two  domicils  and  two  jurisdictions ;  and  in  this  case 
there  are,  aa  I  conceive,  two  domicils  and  a  doable 
sort  of  jurisdiction,  one  in  Scotland  and  one  in 
England ;  and  for  the  purpoaa  of  carrying  on  their 
bueiness  one  is  as  much  the  domicil  of  the  corporation 
as  the  other." 

Those  dicta  establish  that  it  is  possible  by  our  law 
for  a  foreign  company  to  acquire  a  dijmicil— a  resi- 
dence^n  this  country.  Though  they  are  only  dicta 
of  Lord  St.  Leonards,  and  are  not  the  decision  of  the 
House  of  Lords,  they  have  been  folli>wed  by  this  c^urt 
tu  questions  as  to  the  service  of  writs.  It  ia  necessary 
to  examine  those  caiea  aud  see  what  lies  at  the 
bottom  of  them,  atid  what  bearing  they  have  on 
Mr.  Cohen's  contention  that  it  is  impossible  far 
a  foreign  company  to  acquire  a  residence  in  this 
country.  Ia  those  cases  the  queaUon  was  whether 
service  of  a  writ  could  be  effected  within  the 
juriadicttnn  on  a  foreign  corporation  under  ord. 
9,  r.  8.  In  Older  to  establish  the  right  to  treat  the 
foreign  corporation  as  brought  within  the  juriadtction 
in  thoae  cases,  it  was  necessary  to  show  that  a  foreign 
corporation,  none  the  less  becauae  it  is  a  foreign 
corporation,  oiune  within  the  designation  of  those 
persons  who  under  that  role  can  bo  served  in  the 
manner  therein  mentioned,  and  the  first  thing  to  be 
considered  was  whether  it  was  reaident  in  this 
country.  This  court  decided  that  the  rule  covered  a 
foreign  corporation  as  wdll  as  a  British  corporation. 
They  therefore  decided  this,  that  it  ia  possible 
for  a  foreign  corporation  to  be  resident  in  thia 
Qountry.  It  may  be  that  residence  for  the  purpose 
of  service  need  not  be  the  stme  as  residence  for  the 
purposes  of  the  Income  Tax  Acta.  S:iII,  those 
author!  lies  nef^ative  the  existence  of  the  hard-and- 
fast  rule  contended  for  by  Mr.  Cohen. 

Assuming  it  is  possible  by  our  law  for  a  foreign 
company  to  acquire  a  residence  in  this  country, 
the  queetion  arises  whether  in  all  I  he  oircam- 
Btances  of  this  case  the  appellant  company  am 
be  deemed  to  have  done  so,  Ttiat  dependa  on 
ttiauy  facte,  I  do  not  propose  to  go  into  all  the 
facts  in  detail.  Phillimore.  J.,  has  dedt  with  them, 
and  has  come  to  the  conclusion  that  they  show 
resideace  in  this  oouutry.  I  will  refer  to  a  faw  of 
them.  By  the  articles  of  association  the  head  office 
shall  be  at  Kimbsrley,  in  C^pe  Colony,  or  at  such 
other  place  either  in  the  said  colony  or  in  such  other 
country  as  the  directors  shall  frjm  time  to  time  con- 
sider advisable.  That  seema  to  me  to  show,  not  an 
intention  that  the  residence  of  the  company  should  be 
limited  to  the  country  under  whose  laws  it  had  been 
incorporated,  but  an  ittt^intion  to  allow  it  to  be 
shifted.  It  is  not  inconsistent  with  an  intention  to 
place  the  head  ofBce  of  the  company  somewhere  else. 
We  are  therefore  juatifled  in  looking  to  aee  what  has 
been  done  in  fact.  We  find  that  another  ofiSce  haa 
been  established  in  London,  that  the  majority  of  the 
directors  reside  in  England,  and  that,  though  it  is 
provided  that  a  certain  number  of  directors  must 
reside  in  South  Afrca,  there  is  also  a  provision  that 
enough  to  form  a  quorum  muat  reside  in  England. 
The  intention  of  the  provisions  as  a  whole  seems  to  be 
to  enable  the  directors  in  London  to  govern  the  com- 
pany. In  fact,  the  real  business  of  the  company  it 
that  of  diamond  mercbanta,  and  that  business  is  con- 
ducted in  London.  The  diamonds  oome  from  8outh 
Africa,  but  the  real  bosinesa  is  carried  on  by  the 
directors  in  London,  though  in  concert  with  the 
directors  at  Kimberley,  The  head  and  brains  of  the 
company  are  to  be  found  in  London.  On  all  the  facta 
of  the  case  I  come  to  the  oonclnsiou  that  the  appel- 
lants are  resident  and  carry  on  buainess  in  this  country. 
I  therefore  think  that  the  ju<lgoieut  of  Pbilliwore,  J., 
is  right,  and  that  the  appu^  must  be  dismissed. 
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Appral  di»miiUi}, 

SiUdtors  fof  the  appellant*,  Ilullami,  Sunj,  Cuward, 

Solicitor  for  the  Crowo,  Sultcilor  of  Inlitnd  Itn'cnue. 


%tgt}  iSoMxt  of  Justtct. 

Buckley,  J.  ]  J"lr  10,  11,  12,  1905. 

May  and  Ottiers  r,  Bbllville.  (a.) 
Vendor  and  purchmrr —Jlight  f/  way — Rrstrvaiimi  in 

deed  of  grant — Dted  wA  ixf cuted  Itj  grantee — "  Rights 

of  way  hitherto  rxerciitd" — Unity  of  title. 

Where,  in  a  contract  fur  the  sale  of  freehold  Imul,  the 
suk  ions  ex/iruH'l  to  te  subject  to  a  resenKition  in  favour 
of  the  vendor  uh</  others,  the  owners  and  occapirrs  if 
certain  adjoining  kinds,  of  certain  ri'jhts  ofwtii/"  hitherto 
extreised '  over  tin  lami  s"ld,  and  the  eonveyancs  contained 
words  reterrn'mj  such  rights,  hut  ivas  not  executed  h/  the 
par  chaser, 

Held,  that  the  purchaser  onuld  he  compelled  in  an 
action  fur  uptcific  perfonnance  to  carry  out  the  lerm»  of 
the  contract  by  ex-tciitiny  the  cont'eyanee, 

/{eld,  fiian,  that  the  purchaser,  or  a  person  derivim/ 
title  under  him  with  notice  of  the  ternu  of  the  deed  of 
conveyiinte,  is  bound  in  equity  to  ijivc  ejfect  to  the  rights 
intended  to  be  rcarrted,  ami  may  be  rtstrahtd  by 
injunction  from  inttrfirimj  xmth  their  erercise  by  the 
furMina  in  whose  favour  the  reservation  was  agreed  to  be 
ni'ide.  This  it  so,  noiwithsiandiny  that  such  rights  at 
the  date  of  the  deed  of  conveyance  were  rncrely  rights  de 
fttcto,  and  that,  by  reason  of  the  unity  of  title  to  the 
dtmiinint  and  servient  tenements  being  in  the  vendor  at 
the  date  of  the  conveyance,  the  rights  had  no  existence  in 
law. 

The  principle  of  Kay  v  Ox!ey,  L.  B.  Ifi  Q.  B.  SSO, 
ajiptied, 

Un  tbe  25th  of  March,  1902.  the  plsintiff  May  par- 
chwed  an  fatate  known  as  the  Red  Lodge  Estate, 
which  induded  three  farmi  known  fespectively  aa 
White  Lodge,  CoihjU,  and  Middle  Bnryhill,  which 
liad  been  held  under  one  title  lince  tSUT. 

Ill  the  folio  sing  month,  May  entered  into  negotia- 
tiona  with  one  Jay  for  the  aale  of  White  Lodge,  and  a 
price  wat  agreed  upon,  but  Jay  went  abroad  before 
the  contract  of  aaXe  was  ligned,  after  giving  a  power 
of  attoToeiy  to  one  F.  Probyn  Dighton,  under  which 
Dighton,  on  the  IGth  of  May,  1902,  tigned  a  contract 
on  Jaj'g  behalf  for  the  purchase  of  White  Lodge. 
This  contract  was  in  the  form  of  the  printed  parti- 
cultrs  and  conditions  which  had  been  prepared  for  a 
Bi»le  by  public  auction,  and  the  following  words  were 
iu8*rled  in  manuscript  in  the  particularg  and  initialled 
by  Dighton  :  "  There  is  also  rfierved  to  the  vendor, 
hi«  heira  and  asgi^na,  the  ownera  and  ocoapicrs  for 
the  time  bein^  of  Lets  2i  and  SS,  and  their  lervantg 
and  ethers  authorized  by  them,  all  rights  of  way 
hitherto  exercised  by  them  in  respect  ot  suoli  loti 
over  any  portion  ot  this  Lit  27." 

Dighton  approved  the  title  on  Jay's  befaalf,  and  a 
conveyance  of  the  property  was  eiecnted  by  tbe 
vendor  on  the  24  th  of  June,  1902.  The  parcels  clause 
in  this  convey  Slice  contained  tbe  words  "except  and 
always  reiervel  unto  the  laid  Hubert  May,  hu  heirs 

'i.)  Reported  by  H.  H.  Krao,  E»q.,  Barriater-at- 
Lair, 


and  assigns,  the  ownert  and  ooonpters  for  the  time 

being  of  two  other  farms  forming  part  of  the  eaid 
Red  Lgdge  Eitste,  and  respectively  known  as  Coxhill 
Farm  and  Middle  Biiryhill  Farm,'  and  their  servant* 
and  others  authorized  by  th»m,  all  rights  of  way 
hitherto  eierciaed  in  respect  of  Btich  farms  over  any 
portions  of  the  hereditaments  hereinbefore  described 
and  intended  to  be  hereby  conveyed."  The  deed  was 
not  executed  by  Jay,  or  by  Dighton  on  bia  behalf, 

Jay  took  poaaeasion  under  this  conveyance,  and 
obstructed  the  plaintiff  Pontiog,  who  was  tenant  of 
Ooxhill  F*rm,  in  the  exercise  gf  an  alleged  right  of 
way  over  White  Lodge.  The  defendant  Mrs.  Boli- 
villa  was  the  transferee  of  a  mortgage  of  White  Lodge 
by  Jay,  and  was  in  poaseaaion  aa  snch  mortgagee. 

This  action  was  brought  by  the  plaintiff  May  as 
the  owner,  and  the  plaintiffs  Footing  and  William 
and  George  Prica  as  the  tenants,  of  Coxhill  and  Middle 
Biuryhill  Farms,  for  an  injunetion  to  restrain  the 
defendant,  her  servants,  tenants,  and  agents,  from 
lockiBg  any  gates  and  from  otherwise  hindering  or 
obstructing  the  plaintiffs  in  the  free  use  of  tbe  right 
of  way  which  was  described  in  paragraph  4  of  the 
statement  of  cUim. 

As_  regards  Middle  Bury  hill  Farm  the  defendant 
acquired,  psnding  the  action,  any  rights  the  plaintiff 
had  in  respect  of  that  farm,  and  the  claim  in  respect 
of  that  farm  was  therefore  abandoned. 

The  defendant  conntercl aimed  for  an  injanctioa 
restraining  the  plaintiffs  May  lind  Ponting  (as  owner 
and  tenant  of  Ooxhill  Farm)  from  enteririg  or  tres- 
passing upon  White  Lodge  and  from  asserting  any 
right  of  way  to  or  from  Coxhill  over  White  Lodge, 
and  for  damages. 

Astbiiry,  K.C.,  and  Greenwootl,  for  the  plaintiffs. — 
Tbe  plaintiffs  are  entitled  in  eipity  to  a  right  of  way 
over  White  Lodge,  It  is  admitted  that  a  reaerration 
operates  at  law  by  way  of  regraut  and  that  you 
cannot  get  a  legal  clothing  of  your  right  without  a 
legal  grant,  but  in  the  present  case  the  rights  of  way 
referred  to  must  have  been  rights  de  facto ;  they  could 
not  have  been  rights  dejure  owing  to  the  previoui  unity 
of  title ;  Kay  v.  Oxley,  L.  H.  10  Q.  B.  300  ;  Baylty  v. 
Great  Western  Ilaihmy  Co.,  26  Ch.  D.  434, 140, 32*  W,  B. 
Dig.  227,  The  words  in  the  contract  for  sale  and  in  the 
conveyance  are  evidence  as  against  Jay  of  the  eiiat- 
enoe  in  fact  of  some  anch  rights.  Although  the  con- 
veyance was  not  executed  by  both  parties,  an  agree- 
ment to  execute  a  deed  operates  in  equity  to  give  the 
same  rights  aa  if  the  deed  were  txeouted :  Walsh  v. 
Lonsdale,  2(j  SoUCITOIta'  JouaKAL  31 G,  21  Ch,  D.  9, 
Tbe  plaintiff  May  could  have  sued  Jay  for  specific 
performance  of  his  contract,  and  ro  compelled  him  to 
execute  the  conveyance,  and  the  Statuto  of  Frauds 
would  not  have  afforded  a  defence  because  the  taking 
posaeisioa  hy  Jay  was  sufficient  part  performance  of 
the  confraot. 

They  also  referred  to  Sheppard'a  Touchstone,  80 ; 
Wirhham  V.  Hawker,  7  M.  &  W,  63  ;  and  Durhimand 
Sunderlitnd  liailimy  Co.  v.  WoUcer,  2  Q.  B,  910,  967, 

fiiickmatler,  K.C.,  and  ffarman,  for  the  defendant. 
— There  has  been  some  user  by  the  tenants  of 
Coxhill  ot  a  way  over  White  Lodge,  but  not  con- 
stantly, and  never  aa  of  right.  The  teuaata  of 
Coxhill  had  no  auch  right  under  their  tenanor 
agreements,  and  there  ia  no  evidence  of  any  auch 
agreement  between  the  three  tenants  and  their  land- 
lord. If  the  conveyance  had  been  executed  by  Jay 
the  rights  which  would  have  been  reserved  would  be 
the  rights,  if  any,  previoualy  eieriaeed,  but  no  such 
right  had  in  fact  been  previrutily  exercised,  so  that  the 
resercation  would  have  actually  effected  nothing. 
The  plaintiffs  cannot  succeed  unless  they  00ttl4j 
^  auccestfully  biiug  on  action  against   the   defe 
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for  (p«dfio  porformanco  of  an  Agreement  to  grant 
righta  o(  way,  but  suoh  an  action  must  fail  becftiiae 
tbe  defendant,  Mrs.  BellriUe,  had  no  knowledge  or 
notice  of  any  contract  ai  to  rights  of  way,  She  had 
no  right  to  call  for  the  oonti'iict  for  sale  which  was 
recit^in  and  purported  to  be  ^lecuttd  by  the  con- 
vnyanoe  to  Jay  under  which  she  derived  title,  ani 
bad  she  called  for  it  the  produ^Mon  niinht  have  bean 
r*.fa«eJ:  Lf/i/olt  y.  Barrett,  28  W.  H.  9i!2,  U  Cb.  D. 

vm,  at  p.  sm 

AMury,  K.O,,  in  reply. — Therigbtiof  way  referred 
to  in  the  conveja'^ce  of  the  24ch  of  June,  1902,  need 
not  bo  legal  rights  of  way,  but  such  as  had  been 
scSoally  enjoyed,  however  pRroiisBive  or  prociriou* 
such  rojoyai<>nt  might  have  been  :  Inttrimtioiial  Tea 
Slortt  Co.  T.  Hohbi,  51  W.  R.  613,  [1003]  2  Cb.  265. 

BtlcilLEY,  J, — In  this  action  the  plaintiff*,  aa  owner 
and  ttrnanu  of  two  farmi  called  Middle  Boryhill  and 
Coxbill,  assert  as  against  the  d*-fei.dant  a  right  of 
way  over  certtin  Ismls  known  as  Whits  Lodga,  Ai 
regardi  Middle  Buryhill  theevidenca  aatiafiea  me  that 
the  way  which  was  clained  existed,  but  no  deci-ion 
is  sjkel  fur  or  required  as  regardi  tha*.  becanse, 
paoding  the  prooeeding',  the  defendant  hat  acquired 
ttae  tighta  of  Middle  Biir;hill;  she  has  b:)ught  the 
rights  of  the  owner,  and  the  tenant,  who  joined  as  a 
plaintiff  in  the  action,  bag  oeaied  to  be  tenant  by  the 
expiration  of  his  tenancy,  so  that  nothing  arises  as 
ragardt  tbat.  The  leal  contest  in  the  caie  arises  a* 
r^gatd)  Gi  xhil).  Ooxhill  lies  to  the  east,  and  the 
wny  whicH  is  claimed  in  respect  of  Coxbill  is  a  devious 
ooe  which  if  explained  acxorately,  aa  far  as  I  cao  see, 
ill  paragraph  4  of  the  statement  of  claim.  Ic  ii  ahown 
upon  the  map  ABC,  and  I  may  describe  it  as  being 
a  way  which  ran  north  of  Whit.*  L^idge  and  anitb  of 
the  rallvay,  and  ultimately  found  its  way  into  the 
Minety-road,  In  its  course  it  pa{a!:d  the  level  cross- 
ing in  question,  and  at  the  bir  the  defendant  b«B  not 
denied  tbat  if  the  tenant  of  Coxbill  could  get  as  far 
the  leTel  oroasing,  then  he  hart,  over  the  White  Lodge 
Estate  a  right  to  go  on  frora  the  level  croMing 
towards  the  westward  down  thi»  way,  which  at  that 
point  joined  the  way  from  Middle  Buryhill.  I  only 
itite  tliat  for  the  purpose  of  saying  that  it  shows  that 
paragraphs  8  and  10  of  the  defence  aul  the  claim  in 
the  osnnterolaim  cannot  be  auatained.  Bat  tbat  doea 
not  decide  the  case  at  all. 

The  evidence  in  this  case  was  condnoted,  until 
Mr.  Jay  got  into  box,  upon  the  footing  that  the 
way  I  am  going  to  describe  next  had  no  exittence 
>tt  all ;  t  beard  of  it  first  from  him.  He  said  that 
Coxbill  may  have  had,  or  bad,  a  right  when  it  got 
to  Davef.port  Bridge  to  crosa  Davenport  Bridge 
to  the  north,  and  then,  passing  over  the  land 
to  the  north  of  the  railway,  to  come  south  again 
ftoroas  the  level  croaaing  and  then  down  the  way 
whifih  I  bave  deionbed.  None  of  the  plaintiffs'  wit- 
ne«Ma  wer«  crOM-txamined  about  that  way  at  all ;  it 
was  anggeated  for  the  first  time  in  Mr.  Jay's  evidence. 
I  do  not  think  there  is  anything  in  the  evidence 
eotabtiahtDg  that  there  was  any  right  in  Coxbill  to  go 
that  way — that  ia  to  say,  to  oroaa  the  railway  to  the 
north  and  then  come  to  the  south  for  the  purpose  of 
getting  to  the  level  crossing,  and  then  going  on.  The 
quwiion  if  whether  the  plaintiffs  are  not  right  in 
aajing  that  they  bad  a  right  to  leach  the  level  crossing 
keying  always  south  of  the  railway,  and  then  go 
down  itoia  the  level  crossing  westivard  by  the  way 
whiob  it  is  admitted  they  had  a  right  to  use.  That  is 
the  point  I  am  going  to  decide. 

First,  aa  rogarda  the  title,  the  matter  stands  thus  : 
Down  to  the  jrear  1867  there  was  not  unity  of  title  as 
r^carda  tb«  three  farms,  Coxbill,  White  Lodite,  and 
Middle  Bury  hill.    Go  the  :j3th  of  March,  lijfl7,  there  , 


became  unity  of  title,  baaause  at  that  date  the  owner 
of  Middle  Buryhill  and  White  Lidjje  ptirohased  Cox- 
hill.    Wnat  existed  before  1S(57  I  do  not  know  with 
any  certainty,     However,  after  1B67  there  was  nnity  of 
title  as  between   the  three   farms;    of  course   there 
could  be  no  acquisition  of  a  rig ^t  of  way  by  one  farm 
as  against  the  other.    On  the  'Ihh  of  March,  ldl)2, 
the  then  owner  sold  all  three  farms  to   Miy.      In 
the   same    year,  a  month   or    two    later,  May    wai 
minded  to  sell,  and  Le  cffeted  the  three  properties 
nnder  certain  conditions  of  sale,  and  a  contract  to  buy 
Wbite  Lodge  waa  signed  by  a   Mr.  Frobf  n  Dighton 
for  Captain  Jay  on  the  16th  of  May,  1002.    There  are 
inserted     in     manuscript     into     these     particulars, 
and  intialled  by  Bijjhton,  these  words  :    [His   lord- 
ship read  the  words   given   above,  and  oontinaed  :] 
Now,  it  aeema  to   me   tbat  this  ia  admissible  and 
valuable  for  this  purpoEc,   that  May,  the  owner  at 
tbat  time  of  all  three  farms,  was  assertiog  that  White 
Lodge  was  subject  to  aome  rights  of  way  in  favour  of 
Middle  Bury b' 11  and  Coxbill.     Now,  as  I  have  said, 
rights  of  way  in  a  legal  aense  cannot  have  existed, 
because  there  wis  unity  of  title  aa  between  the  three 
farms.     It  has  bsen  suggested  at  the  bar  as  possible 
that  aa  between  tenant  acd  tenant,  whether  by  the 
iuiistecce  of  the  common  landlord  or  not,  the  one 
might  bavtt  been  compelled  or  compellivbla  to  allow 
the  other  to  pass  over  his  farm.     That  is  a  possible 
state  of  things.     No  doubt  that  would  be  a  right  of 
wity  in  a  sense— t^at  is  to  lay,  the  tenant  of  White 
Lodge  might  take  Wbite  Lodge  upon  terms  imposed 
by  ms  landlord  that  be  should  let   the   tenant  of 
Coxbill    through    bis    grounds.      If    tbat    was    an, 
tben  May  was  asserting  that  he  had,  by  the  words 
inaerted   in  the  particulars   and    conb'act    of    sale, 
imposed    such     terms     on     bis      tenant.      Aoother 
anggoation    was    that    the    common    landlord    had 
not    impoael    any  sucb  obligation    on  the    tenant, 
but    that  in    point  of  faot  as  betiveen  tiiuant  and 
tenant  there  always  had  been  a  user  by  the  one  of  a 
right  of  way  over  the  other.      If  that  wai  so,  then 
again    May    waa    a'serting    tbat,    by    these    words 
which  he  introduced  into  the  particalara   and  oou- 
ditions    of    sale.     In  any   case  these  words   show 
that    May,   the  common  owner,   was   statiog    that 
at  that  time  there  existed  a  rijjht  of  way  in  favour  of 
Coxbill  over  White  Lodge.    Jiy  became  the  buyer. 
Hia  contract  was  in  point  of  fact  carried  through  by 
Probyn  Dighton  on  his  behalf,  but  nothing  arises  upon 
that.   The  rights,  whatevertbey  are,  ariae  from  the  fact 
that  Jay  acce^ited  a  cooveyanca  and  took  possession 
upon  oertiiu  terms.     The  conveyance,  as  executed  by 
the  vendor,  contained  these  words ;  [His  lordship  read 
the  words  as  above.]     That  deed  was  not  executed  by 
Jay.    The  agreement  of  the  IGih  of  May,  1902,  had 
bten  executed  by  Probyn  Dighton  on  his  behalf,  and 
had    incorporated    the    words   reserving   the  rights 
referred  to.     Under  the  conveyance  Jay  took  pos- 
seasion.    Was  Jay  entitled  to  say  that,  inasmuch  as 
the  right  of  way  could  only  be  created  by  grant  and 
he  did  not  execute  the  deed,  there  existed  no  light 
of   way,  and  the  reservation  effected    nothing  ?    In 
other  words,  if  there  were  "  rights  of  way  hitherto 
exertused    in    retpect    of  "    such    farms,    can    be 
aay   that    by  reason   of    bis    non-execution  of    the 
deed  he  is  not  boiind  7     In  luy  opinion  he  cannot. 
Suppose  that  Jay  were  the  defendant  in  this  action, 
be  is  a  person  who  baa  taken  possession  under  a  con- 
veyance which  abowa  that  be  it  to  be  a  grantor  to  a 
oettain  extent.    What  right  bos  he  to  say  that  be  is 
not  bound  in  equity  to  give  effpjct  to  the  terms  upon 
which  be  has  obtaiced  the  posjcagion  ?    The  Statute 
of  Prauds  does  not  apply;  there  is  part  performance, 
and    the    bargain  ia   shown  by  the    terms    of    the 
conveyance,    tie  can  be  called  apoa  by  the  plaintiff 
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to  give  eSeot  ta  the  terms  npon  whmb  be  obtained 
possesiioD— namely,  the  crratiou  of  those  rights  of 
way.  The  de(end*nt  U  not  Jay,  but  ahe  deriTe» 
title  under  Jay.  8 be  ia  a  person  who  bec^nie 
transferee  of  a  mortgage  of  the  13i;bof  F-«bruArT,I903, 
which  was  ei-ciit-'d  by  Jay  iu  favour  of  Donaldsoa  for 
£4,500.  Mrs.  BeltviUe  derives  title  under  Jay  and 
therefore  ueQesgariiy  has  notice  of  the  deed  of  the 
21  th  of  Jane,  19iJ'2,  aod  of  the  reserration,  whieh  I 
have  read,  which  it  contained.  Ho<v  can  she  aay  she 
18  not  boaad  by  the  lights  which  pxistEd  against 
Jay  ?  It  hai  been  argaed  that  she  bad  no  notice  of 
the  contract  of  the  lUth  of  May,  1902,  which  con- 
t»ined  the  words  as  to  the  rights  of  way,  because 
that  oantract:  bad  be^n  ex  seated  by  the  coureyaace. 
But  it  ae^me  to  me  that  that  U  not  so  ;  the 
ooatraot  bad  not  be<!n  execute  1  by  the  conveyance,  so 
far  S3  it  required  the  grant  by  Jay  of  rights  of  way 
reserved ;  it  vas  still  executory  as  regards  that.  She 
was  put  upon  iaij'iiry  to  ascertain  what  were  the  rights 
of  way  spoken  of  is  the  cmveyance  as  being  rights  of 
way  hitherto  exercised  in  respect  of  certaia  farms, 
She  cannot  B»y  that  she  took  without  notice  of  that  j 
therefore  there  exists  against  the  defendant  the  same 
rights  as  would  bare  existed  against  Jay  in  respect  of 
this  matter. 

That  baling  so,  I  have  got  to  see  whether  in  point 
of  fact  there  were  rights  of  way  hitherto  exercised. 
As  I  have  already  said,  no  doubt  there  were  no 
rights  of  way  in  the  sense  of  legal  rights  of  way, 
easementi  enjoyed  by  oqo  propf'rty  as  against 
the  other,  beQause  all  these  properties  were  in  one 
hand.  But  on  the  principle  of  Kaij  v.  Oxhy,  L.  R. 
10  Q.  B.  36it,  and  Bayleij  v,  Qveai  Walerit  Railwatf, 
26  Cb,  D.  ■i'ii,  I  am  entitled  to  look  and  see  whether 
there  were  rights  of  way  exerciied  not  as  being  legal 
rights  of  way,  but  rights  of  way  enjoyed  or  execdaed 
in  fact  by  the  one  teoaut  over  the  land  of  the  other. 
That  is  a  question  of  fact  upon  which  I  have  had  a 
good  deal  of  eTiJenoe,  and  I  will  state  shortly  how  it 
appears  to  me  to  stand.  [  Sia  lordsbip  reviewed  the 
evidence,  and  continued ;]  The  result  oE  aU  that 
evidence  to  uy  mind  is  that,  whether  they  went 
by  leave,  whether  permission  was  asked,  or  how- 
ever it  came  about,  the  tenant  of  Cbxbill  did 
regularly  and  systematically  u«e  this  way  by  the 
Davenport-gate  altv^ys  keeping  sauth  of  the 
railway  and  paisiog  White  Lodge  either  by  going 
north  or  south  of  it.  That  bad  gone  on  for 
thirty-flvQ  years.  Then  came  the  deed.  Were 
there  or  were  there  not  rights  which  iu  1902  could 
be  c»lled  rijthts  of  way  hitherto  exercised  iu  respect  of 
Coxhiil  over  White  Lodge  ?  I  think  that  there  were, 
I  think  that  this  ro»d«ay  from  Davenport-gate  by 
the  level  croasing  and  en  to  the  Minely-road  was  s 
right  of  way  iu  1902  exercised  ia  respect  of  Coxhill. 
It  was  not  a  legal  right  of  way.  Was  it  a  right  of 
way  to  which  Jay  under  the  deed  of  24  Ih  of  June, 
1902,  was  hound  to  give  effect?  I  answer.  Yea,  it 
wn  ',  that  he  could  be  compelled  and  the  defendant 
taking  under  him  uoutd  ba  compelled  to  give  effect  to 
it.  It  seems  to  me  to  follow  that  the  pUiotiffa 
are  entitled  to  an  injunction  restraining  the  defen- 
dant from  interfering  with  that  right  of  way,  and 
therefore  I  grant  an  injunction  to  restrain  interference 
with  that  right  of  way,  and  the  deftndaot  must  pay 
the  C3sts. 

fiolioitors,  Oribble,  OJdie,  Sinclair,  it  Johnton,  for 
Btwiit  (£'  ChurcMU,  Beading ;  Lm  &  Pemhtrtm*, 
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.•1  child  lindrr  the  at/e  of  tixfeen  cannot  aequire  an 
independent  tdtkment,  a  legitimate  child  havin/f  the 
lUtkment  of  itt  parent  and  an  itltgitiin'ite  child  th'.  Kt'.le- 
meni  of  itt  motlier. 

Case  stated. 

On  the  13th  day  of  May,  1904,  the  reapondenti 
obtained  an  order  adjndging  that  the  purish  of 
Charltou-next- Woolwich,  in  the  Woolwich  Union,  was 
th«  place  of  the  last  legal  settlement  of  the  five 
children  named  Johnson,  properly  Turpin — viz.,  Alice, 
aged  about  fourteen,  Maude,  twelve,  John,  nine, 
Queenie,  eight,  and  Dorothy,  agel  about  six  years, 
paupers  chargeable  to  the  parish  of  Fulham  ;  and  the 
appellants  were  ordered  to  provide  for  such  paupers. 

The  following  are  the  facts  of  the  case  : 

In  or  about  the  year  18S0  William  Tarpin  married 
Roaa  Clark,  In  or  about  the  year  18S4  Boia 
Tarpin  left  her  husband  WdUam  Turptn  and  cohabited 
with  John  Johnson,  by  whom  she  had  the  above-named 
children. 

Tae  above-named  children  lived  with  John 
Johnson  and  Eoaa  Turpin  in  the  parish  of  Limbetb, 
where  the  child  John  was  bom  on  the  3rd  of  Marob, 
lS9a,  Queenie  on  the  23  th  of  September,  1896,  Dorothy 
on  the  lO'h  of  December,  1898,  and  Mabel  on  the  12th 
of  October,  1900. 

The  residence  in  the  parish  of  Lambeth  of  John 
Johnson  and  Rota  Turpin  continnol  without  break 
and  without  relief  from  the  guardians  for  a  period 
exceeding  three  jears.  During  the  same  period 
William  Turpin  resided  for  a  term  of  three  years  in 
the  parish  ot  Charlton-next- Woolwich  in  the  Wool- 
wich Uuioo  ia  such  manoer  and  in  such  ciroam- 
stances  as  made  him  irremovable  therefrom  and 
settled  therein. 

In  the  year  1903  the  above-named  paupers  beoamo 
chargeable  to  the  Fulham  Uniou,  having  resided 
there  not  quite  a  year. 

It  was  contended  on  behalf  of  the  appellants 
that  the  above-named  paupers  acquired  a  legal 
settlement  in  the  parish  of  Lambeth  by  reason 
of  their  renidence  therein  for  upwards  of  three  years 
prior  to  1901  in  such  manner  and  under  such  oircum- 
staacea  as  would,  in  accordance  with  the  proTisions 
of  the  several  statutes  in  that  behalf,  render  tbem 
irremovable  therefrom. 

On  behalf  of  the  respondents  it  was  contended  that 
the  paupers  took  their  mother's  settlement,  which  was 
the  settlement  acquired  as  above  stated  by  WiUtam 
Turpin  in  the  parish  of  Charlton  in  the  Woolwioh 
Union, 

The  question  for  the  opinion  of  the  court  wu 
whether,  upon  the  facts  stated,  the  above-named 
children  were  settled  lathe  Woolwiok  Union  or  not. 

liawlimon,  K.V,  {Cox-Sindair  with  him),  for  the 
appellants. — The  residence  of  the  children  in  Lamboth 
enabled  them  to  acquire  a  settlement :  Weti  Ham 
Union  v.  Ifolhtach  Union,  52  W.  E.,  pp.  30  and  fii3. 
If  they  dirl  not  acquire  a  settlement  of  their  own  they 
would  take  the  settlement  of  thtir  mother.  That 
cannot   be  Woolwioh,    but    the  settlement   of   her 

(a.)  Reported  by  AXAR  Hoao,  Esq.,  Baniater-at-- 
Law. 
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hntbMid  in  1684 :  Ed/ord  Union  t,  Stravfl  Union, 
3  B.  &  S.  1 22.  FartliermOTA,  the  husband  not  having 
contributed  to  the  vife'i  aupport,  hai  deieited  her : 
Rty,  ▼,  Maidttone  Union,  a  Q.  B.  D.  Ifl. 

iVdcmorrnn,  K.C.,  and  f?.  Hiimphrc!/*,  for  the 
reipondents, — The  wife  Id  this  citto  is  not  a  deietted 
womao.  She  left  ber  buebaud ;  ibe  tUerefore  has  the 
lettlement  of  her  hnsb&od  and  of  do  one  eliip.  The 
jadgmetit  of  Lord  Watson  in  Reiqait  Union  v.  Croydon 
Ufiion.  3S  W.  R.  295,  14  Anp.  C»b.  il>5,  it  cle*rly  in 
our  f»Totir.  Mitin:h(iU^  Ovnuetri  v,  St.  ruticrtit 
Guardians,  27  W.  R.  S86,  -iQ.B.D.  409,  must  now  ba 
taken  to  be  OTermled. 

Eauilinton,  K.C,  replied. 

Lord  Alterstoite,  L.C,J. — In  thii  cue  an  order 
boi  b«en  made  by  ju&tic-'a  for  the  remoTal  of  certain 
illefntiniate  chitdrea  under  the  age  of  tixtaen  to  the 
Woolwich  "DDJon,  and  the  nrKuiaect  is  that  the  order 
is  wrong  on  the  gronnd  that  the  obildren  have 
acquired  a  settlement  elsewbero.  I  thought  at  one 
time  that  wo  might  deal  with  the  qnesiion  under 
•eotion  3  of  9  &  10  Tiot.  e.  66  (Poor  Removal  Act, 
1846),  bat  I  nojsf  think  that  we  re»ily  hsve  to  put  a 
oonabnotioii  upon  leclions  34  and  35  of  the  Divided 
PiTtibN  Act,  18TG.  I  tbink  it  is  clear  from  the 
jodgment  of  Lord  Wation  in  lieignie  Vni«n  t.  Croydon 
Union  that  tlie  Divided  F&righes  Act  did  not  mean  to 
interfere  with  the  lettlement  of  cbildreD  under  sixtean ; 
that  10  far  ta  a  legitimate  child  ia  concerned  it  ha« 
the  lettieraeot  of  its  mother,  and  that  und^r  section 
71  of  4  &  d  Will.  4,  c.  76,  an  illegitimate  child  ba^ 
it«  mother's  aettlement  up  to  the  age  of  sixteen.  That 
being  so,  these  obildren  have  the  settlement  of  their 
toother,  which,  as  she  wa«  not  a  deserted  womi«n, 
woi  ber  husband's  settlement.  It  was  auggested  in  the 
coorae  of  argument  that  the  wife  in  thia  case  was  a 
dsierted  wife,  and  bad  therefore  acquired  a  settlement 
in  Lambeth  in  her  own  right,  but  I  tbink  there  are  no 
facta  from  which  we  abould  be  justified  in  aaauaiinii 
that  there  bad  been  desertion  by  tbe  hnsband.  If, 
therefore,  we  are  not  satisfied  that  these  children 
have  acquired  an  independent  settlement,  this  order 
i«  good. 

The  real  question  we  have  to  decide  it  whether  tbe 
effeat  of  sections  34  and  .'io  of  tbe  Divided  Parishes 
Act,  lit 76,  is  such  aa  to  enable  children  under  tbe  age 
of  aixte«D  to  acquire  a  settlement  in  the  aenae  that 
the  settlement  so  acquired  will  or  may  sfftfct  their 
iUtoa  before  tbey  actunliy  altiin  that  age.  There  is 
no  donbt  that  auction  34  purported  to  give  a  settle- 
nutst  to  persons  who  bad  become  irremovable  nnder 
c«rtaiD  Qiroumstasoes,  but  whether  it  waa  intended  to 
include  the  case  of  children  living  with  a  reputed 
father  who  could  not  liimsalf  give  them  a  settlement 
Mem*  to  me  to  be  extremely  doubtful ;  at  any  rate  it 
i«  sufficient  for  the  present  purpose  to  say  that  there 
waa  a  very  large  clots  of  persona  who  had  become  or 
would  become  irremovable  as  tbe  result  of  previous 
legislation,  and  who  would  therefore  be  deemed  to 
have  acquired  a  settlement  by  virtue  of  the  operation 
of  section  34.  Unless,  therefore,  tbe  word  "  ohild  " 
in  leotioQ  36,  »nb-section  3,  is  to  be  construed  aa 
applying  to  ohitdrea  under  sixteen,  the  main  argu- 
ment of  the  appellants  ia  practicsliy  cut  away.  I 
agree  that  tbe  statute  itself,  which  begins  by  destroy- 
ing and  go«s  on  to  re-enact,  is  difficult  to  construe. 
Thert)  ii  do  doubt  that  child*  en  under  sixteen  are 
nfoned  to  iu  paragraph  3  of  section  35  and  that 
iUsMtiiuate  children  are  referred  to  in  paragraph  2, 
aad  ai  s  mere  question  of  construction  it  is  difficult 
to  say  why  tb  a  expreaaion  "any  ohild"  should  nit 
ioctude  all  cloaiea  of  children;  one  argument,  how- 
tmt,  boa  be«n  adduced  which  may  possibly  explain 


the  reason  for  tbe  uae  of  that  expression.  The  fact 
that  the  section  has  previously  dealt  separately  with 
legitimate  and  illegitimate  children  is  one  reason 
far  u»ing  the  worda  ' '  any  child "  in  paragraph  3. 
But  we  have  the  distinct  opinion  of  Lord  Watsoa 
that  the  proviaioDB  of  the  last  clauae  of  leotioo  33 
"have  no  application  to  children  under  the  age  of 
sixteen,  and  do  not  qnalify  the  preceding  enactment 
of  a^cHou  35,  to  tbe  enei  t  tha'  a  legitimate,  or  that  of 
4  &  j  Will.  4,  to  the  effect  th«t  an  illegitimate,  child 
ahall  continue  to  retain  its  parentage  atttlement  until 
it  has  reached  that  age.  Tbe  I'Uusa  aiaume<  that  the 
children  whose  settlements  are  the  subject  of  inquiry 
are  not  unemanoipated,  but  are  paupers  in  thetr  own 
rigbt  and  capable  of  acquiring  a  settlemeot  for  them- 
selves." Whether  Lord  Wataon's  judgment  went 
further  than  this  it  is  not  neceiaary  to  consider,  his 
extraordinary  acumen  and  wonderful  power  of 
crystallizing  the  arguments  presented  to  him  are  well 
known,  and  we  have  here  his  distinct  opinion  that 
this  enactment  relates  to  paupers  who  are  em«nci- 
pated  and  are  capable  of  acquiring  a  settlement  in 
their  own  right,  together  with  a  statement  that  tbe 
statute  does  nothing  to  qualify  the  ctoar  existiog 
statutory  enactment  as  to  the  settlemont  of  children 
living  with  their  parents. 

Relianoe  was  placed  on  the  decision  in  Maneheeter 
Oiifirdians  v.  St.  I'tincrai  (luardiani,  but  I  think  it  ia 
clear  that  that  deciaioa  ia  incomtistent  with  the 
judgment  of  Lord  Watson,  and  I  think  that  he 
prohably  htd  that  case,  among  others,  in  his  mind 
when  be  said  that  he  would  not  go  through  the  caa«s 
aa  they  were  iuconsistent.  Therefore,  upon  the  con- 
struction of  the  sections  as  interpreted  by  tbe  judg- 
ment of  Lord  Watson  I  tbink  that  the  reapondenti 
were  right  in  their  contention  that  section  35  does 
not  enable  children  under  the  age  of  aixteen  to 
acquire  an  independent  settlement. 

But  it  ia  contended  by  the  appellants  that  we  meant 
to  decide  this  very  question  in  tbe  case  of  Wut  Ham 
Union  T.  Ilolhtach  Union,  and  certain  paasagea  in  the 
judgments  of  myaelf  and  my  brother  Wills  were  lelied 
upon  which  taken  by  themaetves  would  no  doubt 
warrant  the  placing  of  a  wider  interpretation  on  this 
section.  But  tbe  present  point  was  not  suggested  to 
us  during  the  argument  of  that  case  and  we  were  not 
then  ileOiling  with  the  case  of  children  under  sixteen 
at  the  date  of  the;  inquiry.  The  West  Ham  case  went 
to  tbe  Court  of  Appeal,  but  the  judgments  there  show 
that  the  decision  of  that  court  was  con  Sued  to  the 
question  of  the  bearing  of  previous  reaideuce  during 
the  nnemaucipated  period  on  the  status  of  a  person 
who  at  tbe  time  of  the  inquiry  bad  become  emanci- 
pated. [His  lordship  read  passages  from  the  judg- 
ments, [1S04]  2  K.  B.,  at  pp.  128,  129,  131.] 

In  my  opinion,  therefore,  seotion  35  wan  not 
intended  to  deal  with  the  settlement  of  obildren, 
legitimate  or  illegitimate,  nnder  the  age  of  sixteen, 
but  only  with  the  effect  of  previous  residence  for  the 
period  necessary  to  give  a  atatus  of  irremovability 
m  the  esse  of  emancipated  children ;  the  cases  aupport 
that  view,  and  the  positive  enactment  that  illegiti- 
mate children  are  to  retain  their  mothers'  settlement 
np  to  the  age  of  sixteen  is  stitl  binding  upon  ua.  It 
being  admitted  that  the  mother  had  the  settlement  of 
her  husband,  it  follows  that  tbe  order  appealed  from 
waa  right. 

S!£NN£DY,  J. — I  am  of  the  same  opinion.  I  will 
only  say  that  notwithatinding  tbe  caret al  argument 
on  behalf  of  the  appellants  their  case  ia  practically 
gone  unless  it  can  be  made  out  that  a  ohild  living 
with  its  parents  for  the  period  within  the  Act  of  1876 
can,  even  tofore  the  age  of  emancipation,  acquire  an 
ii  independent  settlement.     Upon  that  point  I  will  only 
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Bftf  that  I  flDtirely  concur  in  the  view  expreesed  by 
roy  lord.  In  my  opinion  no  authority  compels  us  so  to 
hold,  and  a  decision  to  that  effect  would  be  both 
unreaBonable  and  inoooyenient,  Aocepting,  there- 
fore, the  somewhat  difficult  explanation  given  by  «o 
great  an  authority  a«  Lord  Wstaon  of  the  language 
whioh  the  Legislature  has  thoustbt  proper  to  adjpt  in 
the  third  cUu»e  of  eectiou  ■H,  and  treating  that 
language  ai  referring  only  to  persons  who  have 
already  attained  the  age  of  emancipation,  I  think 
that  this  appeal  fatla  and  ahoold  be  dismiaied. 

EiDLZY,  J.^I  agree.  It  was  cnntanded  that 
ibeee  children  acquirud  a  aettiemeut  for  themselves 
by  reason  of  their  three  j  ears'  realience  wifh  their 
parents  in  L»nibeth.  But  all  of  thein  were  un- 
euiancipated — all  were  under  s-xteeo.  The  appeUsn'a' 
contention  is  wholly  i n con sii tent  with  Lird  Watson's 
jadgm«nt  in  Sidgate  Union  v.  Croydon  Uninn,  and  I 
agree  that  the  order  appealed  from  was  right. 

Appeal  ih'emiiieil. 

Solicitors  fjr  appellants,  CaUard  it  Vuntamy. 

Solicitors  lor  respondents,  T.  Blanco  White. 


Prob.  Div.  &  Adm.  DiV.  j       y^^   j-      jj^l,  q    jgog 

Probate.  J 

In  the  Oooih  of  DiANAn  Hdbouok.  (a.) 
Will^Ambiijuitt/^Admiatihilit)/  c/tv!dtnc«  of  idtnUJi- 
aUloii, 
The  tfitiUrix  appniuM  ai  executrix  and  Irgnire  a  per- 
son $he  littcribtd  in  h<fr  will  at  *'  011/  ijranddaugltttT," 
Itxivisfl  a  llanic  where  tht  itame  thaiM  hnve  been.  At 
the  date  of  the  will  «ii'i  at  the  tetlatrix't  detxate  the 
ttftnirii-  ha/l  three  yranddtiiti/hitft. 

The  Ooart  ndmitted  wirfciiM,  the  ahj'ect  of  ivhich  ioa» 
the  idrntijitation  of  the  penon  to  iuimM,  and  admitted 
tht  will  to  jirobaie. 

The  material  part  of  I  he  will  of  the  testatrix, 
which  w»i  dated  the  19th  of  Baptember,  1900,  was  as 
foU>ws:  "I  devise  and  bequeith  unto  my  grand- 
daughter my  real  and  personal  property  .  .  , 
and  appoint  her  sole  executrix  of  thi*  my  wiil." 

The  t9St»trii  died  on  the  29th  of  June,  190-1,  and 
at  the  il**e  of  the  will  and  of  the  death  of  the  deceased 
she  had  three  granddaughtora. 

The  only  aon  n^id  heir-at-law  of  the  deceased 
moved  for  a  grant  of  administration  with  the  wiil 
ttun«xed. 

B<irnard,  for  the  applicant.— The  will  is  void  for 
uncertiinty.  „    „     „. .  - 

He  oitei  Sunt  v.  JJoH,  3  Bro.  C.  0.  311,  and 
Charter  v.  C'Aarfar,  L.  K,  7  H.  L.  3(H. 

MiddMon,  for  one  of  the  granddauRhtCTS.— A 
"blank"  in  a  will  means  a  complete  abaaoM  of 
detcriptioD.  Here  there  is  only  a  partinl  blank,  for 
the  word  granddaughter  mak's  just  the  diffjTcnoc. 

He  cited  In  the  h'uodi  of  Ik  J!u»az,  2o  W.  R.  3aL, 
2  P.  D.  66,  and  Dot  r.  Hixockt.  3  M.  &  W.  363. 
Barnard,  in  reply. 

OoRKLL  Barnes,  P..  in  the  course  of  »  considered 
judgment,  said  it  was  contended  on  bebtilf  of  the  appli- 
cant that  on  the  face  of  the  will  the  gilt  was  void,  as 
the  blank  in  the  will  was  otvioualy  left  to  be  filled  in, 
and  that  not  having  been  so  fliled  in  the  will  was  in- 
operative fur  nnoertaisty,  as  the  teitatrix  had  three 

(a.)  Iteported  by  OwrsiTM  Hall,  Esq.,  Barriater- 
»t-Law. 


grandda'Qghters.  On  behalf  of  lUsi  Mary  Anti« 
Hubbocik  it  was  contended  that  the  will  was  operati've. 
inasQiucih  as  she  was  saftidentlr  indicated.  Tberre 
«!i»  no  ditHouUy  in  the  lav  applicable  to  tha  case  ; 
the  question  was  whether  the  court  wai  entitled  to 
admit  evidence  as  to  the  "intention"  of  ths  testatrix. 
The  quest  on  raised  was  a  very  old  one,  and  had  beeo 
repeatedly  dealt  with  by  the  coart.  For  Baoon's 
Maxima,  No.  23,  wai  as  follows:  " Ambi<iuitu» 
verbormn  hitejit  mrifi^aiione  tuppleiur ;  nam  <jitod  ex 
facto  oritur  ambitjuum  mrificatione  fatti  tollitur "  ; 
and  in  Doe  v.  Hiseoda,  5  M.  &  W,  363,  it  was  held 
"  there  ia  but  one  case  in  which  it  appears  that  this 
sort  of  evidence  rau  properly  be  adoiittei,  and  that 
is  where  the  meaning  of  the  teat  a  tor's  worda  is  nftither 
ambiguous  nor  obscure ;  and  where  the  devise  is.  00 
the  fucs  of  it,  perfect  and  iotellii^lble,  but  from 
some  of  the  oircumstaaces  an  ambigiiity  ariaea 
a  I  to  whioh  of  two  or  more  things  or  which  of 
two  or  more  persons,  each  answering  the  word*  in 
the  will,  the  testator  intended  to  expresa."  L>rd 
Hannen  had  d«alt  fully  with  thia  point  in  the  caie  of 
In  the  Qaodt  of  De  Roiaz.  2  P.  D.  66,  hia  judgment 
icdicating  the  distinction  between  this  cnte  and  those 
cited  in  support  of  the  motion.  In  hia  judgment 
L  'rd  Hannen  said:  "  The  whole  of  the  testator's  will 
mttit  be  in  writing,  and  the  eouit  is  therefore  000- 
fioed  to  putting  an  interpretation  on  words  aotnally 
uied  ty  him ;  or,  as  the  rule  ii  cxpreMed  by 
Sir  J.  Wigram  (par,  6),  '  Tne  jurlgaieat  of  a  c^urt 
in  expounding  a  will  should  be  MWply  declaratory 
of  what  is  in  the  instrument.'  Ia  ooaaidsring,  there - 
forp,  whether  a  particular  person  or  thing  hia  been 
sufficiently  Indicated  by  a  teitator  there  mttit  be  some 
words  to  which  tha  required  meaning  may  be  att'u^hed. 
A  '  complete  blank '  cannot  be  filled  up  by  parol  testi- 
ruony ,  however  ftrong.  Thus  a  legacy  to  Mr. can- 
not have  any  effect  given  to  it(Bij^/i«  v.  Attoritei/- 

Otnrral,  2  Atk,  239).  nor  a  legaay  to  Lady {Hunt  v. 

Ilnrt,  3  Bro.  C,  C.  311).  But  if  there  ar*  any  wordi  to 
which  a  reasonable  meaning  m%y  be  attached,  parol 
evidence  may  be  resorted  to  to  show  what  that  meaning 
is.  Thua  a  legacy  to  a  peraon  described  by  an  initial,  «t 
to  '  Mrs.  C.,'  adaiits  of  explanation  a'r  by  showing  th»t 
the  testator  was  aosusfomed  to  speak  of  a  particolar 
peraon  by  the  initial  of  her  nime  {Abbott  v,  Mtutit,  3 
Ves.  UM,  and   t'laylon  v.  Lird   yugtnt,  13  M.  &   W, 
207) ;  and,  where  a  blank  was  left  for  the  Cttristiau 
nane,  parol  evidence  h%s  been  aimittad  to  show  whn 
was  intended :  Price  v.  Pag  f,iYea.  tiSQ."  Now  the  wordt 
'*  com ptets  blank  "  were  preoiself  ia  point,  and  dis- 
tinguished that  Cfi^e  from  thq  present  on*.  L\ter  in  his 
jaJginent  Lord  Hanuen  said:    "I  have  dealt  with 
the  case  thus  far  on  the  suppasition  that  evidence  of 
a  testator's  decWations  of  intention  are  not  wlmis- 
aible.     But  in  the  ca'e  of  Chatter  v.  C/ia-ttr.  I/,  B.  7 
H.  L.  377,  Oaims,  L.O.,  says  :  '  The  only  case  in  which 
evidence  of  this  kind  can  be  received  ia  where  the 
dfSjription  o(  the  legatee,  or  of  the  thing  baqueathed, 
ia  equally  appUt^ble  in  all  its  parts  to  two  persons, 
or  two  thinga."    Sir  J.  Wigram  states  the  proposi- 
tion thus  (prop.  7,   par.  194):  "The  only  casea  in 
which  evidence  to  prove  intention  is  adniiasible  are 
those  in  which  the  deccriptton  in  the  will  is  unam- 
biguous in  its  application  to  each  of  several  subjects.' 
II  these  expositions  of  the  law  are  to  be  taken  with» 
out    any    qnaliScatibn,    evidence    of    the    teitatur's 
expressed  intentions  could  not  ba  given  in  this  case 
(/f»  the   Ooodi  of  De   Roiaz),   for  there  is  here   only 
'  cue '  known  subject,  to  which  the  testator's  language 
can  apply,     tt  is  posiibly  open  to  question  whether 
such  a  case  a*  this  was  in  the  contemplation  of  I>or<l 
Caims  and  Sir  J.  Wig.'am." 

The  question   here  vas  a  perfectly  plaTn  one,  and 
there  was  no  donbt  as  to  the  law  on  th«  mbject.    The 
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queation  wM — Did  Ibe  deasriptlon  fit  two  or  mora 
penoni,  ao  fti  to  let  in  evidenoe  ol"  iotentiona ' '  ?  That 
was  tha  only  qaeatioD.  Mr.  Barnard  had  argaed  the 
cats  aa  though  it  eatiTely  depeaded  upou  the  blank, 
Bad  had  properly  conceded  that  but  for  the  blank  big 
client'!  contention  would  be  a  difficult  one.  The 
cajies  showed,  that  a  "total  black"  coald  not  be 
■upplied,  but  tbig  wu  not  a  case  of  a  "  total  blank," 
tot  tbe  deacription  fitted  thrve  granddaughtera.  It 
there  bad  only  been  one,  he  (the  President)  would 
oertainty  haTe  considered  her  sufficiently  identifled ; 
but,  as  there  w<<re  three,  the  queation  waa  whether 
the  person  "  intended  "  was  suffioiently  identiflod.  Oq 
the  principles  he  had  iadioated  he  was  satisfit'd  that 
tbe  evidence  filed  with  the  object  of  identifioatiOQ 
waa  adotiasible ;  and,  baviag  read  that  evidence,  there 
waa  not  the  slightest  diubt  in  his  mind  that  the 
testatrix  had  intended  to  benefii  and  appoict  her 
grand  laughter  Mary  Anne,  and  no  one  else.  The 
motion  must,  therefore,  be  rejected,  and  the  will 
admitted  to  probate  by  the  executrix  named  in  it. 
A.1I  oost^  ont  of  the  estate. 

Solicitora,  Kinn.  Wiyg,  <fe  Co.,  tot  WaUtm,  BtiTi<m,A 
Corder,  Newcastle- 3n-Tyne ;  On'tWe,  Ottilie,  SinelaiT, 
«t  Johnion. 


June  9,  1903. 


iSoutt  of  Appeal. 

Prom  K.  B.  Di».  \ 

(CoUtns,  M.R,  and  Mathew  and  [ 

FiTZEOY  t».  Cavb.  (a.) 

Practice — Aiaignmetil  of  ihht — Covenant  by  asiignet  to 
«piiy  aitignoT — Intention  to  fnake  debtor  bankriipl — 
MaitUenante— Judicature  Act,  1673  (36  d:  37  Vict,  c, 
06),  «.  25,  luh-sectifm  6. 

Tht  fiatfdiff  and  the  defendant  were  co-direeion  of  a 
etmpany.  The  phtintiff,  being  diimlitfied  with  the  con- 
itttct  of  the  deftndiinl  at  a  director,  obtained  from  I'arioat 
ertditoT*  of  the  defendant  an  atiignmvnt  of  the  debit 
owing  from,  him  to  them,  with  the  ubject  of  procuring  iin 
adjuflicutimi  of  Itankriiiitcy  against  the  defendant  and  of 
•n  gtltinij  him  removed  from  the  board  of  directori.  The 
piaintiff  etweaanlcd  with  the  crediion  to  pay  over  to  them 
10  much  of  th*  debt*  at  he  might  be  able  to  recover  aft^ 
pii/intnt  of  alt  costs  necesearily  incurred  by  him,  Thii 
tit^mi'int  teoM  the  i/nly  rOHfultratiou  for  the  asii/jnment. 
The  plttintijf  ho-uing  brought  an  at'fi'oti  on  the  aiiignment, 
the  defendant  set  up  the  defrace  that  the  conditions  of  the 
auignment  and  the  purpose  for  which  it  loas  procured 
rendrrtJ  it  anenforceable,  as  evidencing  a  transaction 
lehich  savoured  of  maintenance, 
Jltid,  that  the  plaintiff  was  entitled  to  Judgment, 
Comfort  V.  BetU,  39  W.  R.  o9o,  [1891]  1  Q.  S.  737, 
followed. 

Appeal  by  the  plaintiff  from  tbe  judginent  of 
Liwr^nce,  J.,  at  the  trial  of   an  action    without  a 

The  action  wa«  brought  by  the  plaintiff  to  recover 
.£90  Its.  5ii.,  beiog  tbe  prioe  of  goods  aold  and 
deliTAred  to  the  defendant  by  certain  tradeatnen  in 
QOnnty  Cork,  the  debts  for  which  were,  by  deed  dated 
the  13tb  of  October,  l^Ul,  askigced  to  tbe  plaintiff. 

The  deed  of  sasignmeDt  stated  that  the  asiigomeut 
wa»  made  to  the  plaintiff  in  consideration  of  the 
csvenant  and  agreement  on  the  part  of  the  aaaignee 
ottitained  in  the  deed.  The  covenant  waa  at  folio va  : 
"  And    the    assignee     hereby     covenants    with    tbe 

(a.)  ReportM)  by  P.  O.  BiJcasR,  Eaq.,  Barrister- 
at-Law. 


sssignora,  and  with  each  of  them,  that,  in  case  be  aball 
be  able  to  recover  and  realize  the  amoact  of  the  said 
deb  s  from  the  said  Arthur  Oriel  Steiger  Cave,  he  will 
immediately  thereupon  pay  over  to  tbem,  the 
aSMgnora,  their  executors,  adminiatratora,  and  assigns, 
the  said  respective  amount!,  or  so  much  thereof  as  be 
may  be  able  to  recover  or  realize,  after  payment  of  all 
costs  necessarily  incurred  by  him."  Hotice  in  writing 
of  the  aas'gumeiit  waa  daly  given  to  the  defendant. 

The  defendant'a  oaae  was  that  the  action  savoured 
of  maintenance,  and,  therefore,  ought  not  to  be 
allowed.  He  alleged  that  the  assigomerit  transferred 
u;]  interest  in  the  debts  to  ttie  plaintiff,  who  merely 
obtained  it  with  the  object  of  making  the  defendant 
bankrupt,  and  thus  removing  him  from  hia  position  aa 
a  director  of  a  Company  of  whiob  the  plaintiff  waa 
also  a  director. 

It  appeared  that  the  plaintiff  had  in  vested  (£2,000 
in  the  shares  of  a  company  called  the  Cork  Mineral 
Development  Go. ,  and  b»d  been  made  a  director.  The 
defendant  was  alao  a  director  of  the  coinptny  and 
the  local  manager.  According  to  the  plaintiff's  own 
drideDoe  he  visited  the  mlaes  of  tbe  company,  and 
found  that  in  consequence  of  the  action  of  the 
defendant  aa  a  director  matters  were  not  going  on 
aatisfactorily,  and  he  therefore,  on  tbe  advice  of  a 
local  Bolicitor,  obtained  the  assignment  in  question 
from  the  creditors  for  the  purpose  of  procuring  an 
ailjiidication  of  bankruptcy  against  the  defeodant  and 
of  ao  getting  him  removed  from  the  board  of  directors. 
The  plaintiff  aaid  that  he  did  this  for  the  good  of  the 
company  and  for  bis  own  protectioa,  and  that  he  had 
no  animus  against  the  defendant. 

Lawrance,  J.,  held,  though  with  much  doubt,  that 
aa  the  plaintiff,  having  no  direct  personal  interest  in 
tbe  matter,  procured  the  creditora  to  assign  their 
debts  to  him  solely  for  the  purpose  of  getting  the 
defendant  out  of  hia  poaition  aa  director,  the  case 
aavoured  of  maintenance,  and  that  therefore  the 
contraot  w-ui  not  enforceable  aa  being  against  public 
policy.  He  acoordingly  gave  judgment  for  tbe 
defendant. 

The  plaintiff  appealed. 

Boiktll,  K.C,,  and  liit/mond  Asquith,  tor  the 
pluntiff. — Tbe  pfa'.ntiff  was  juatifiad  in  taking  aa 
assignment  of  theje  debt*,  and  he  is  entitled  to  sua 
on  the  aisignment :  Cnmfort  v.  Beits,  S9  W.  R.  595, 
[1891]  1  Q.  B,  737.  Neither  the  asiignmsnt  nor  the 
action  brought  oa  it  constitutes  maintenance  ;  nor 
do  they  aavt^ur  of  maintenance,  Even  if  the  plaintiff 
had  been  influenced  fay  on  improper  motive  in  obtain- 
ing [the  apaignment,  the  queation  of  motive  would  be 
immaterial  :  M  lyt/r,  tie.,  of  Bradford  v.  Pickles,  -14 
W.  E,  190,  [1895]  A.  C.  587.  But  he  acted  from  a 
perfectly  proper  motive— viz.,  a  desire  to  protect  hia 
own  iutereat  and  that  of  other  ahareholders  in  the 
compsny. 

They  cited  Bradlaugh  v.  Nemdegate,  31  W.  R.  792, 
11  Q.  B.  D.  1;  Alahasterv.  Harness,  43  W.  R.  196, 
[1898]  1  Q.  B.  339;  and  ProsHT  v,  Edmonds,  I 
T,  &.  0.  Ex.  ^81. 

Hulman  Gregory,  for  the  defendant. — The  wholo 
transaction  savours  of  maintenance,  though  it  boa 
been  made  to  assume  the  legal  form  of  an  assigoment 
of  debts.  Tee  defendant's  creditora  were  not  pro 
posing  to  take  any  steps,  when  the  plaintiff,  a 
stranger,  intervened  with  the  object  of  making  the 
defendant  a  bankrupt.  If  be  bad  simply  induced 
them  to  sue  the  defendant  with  that  object  and  had 
undertaken  to  iudemnify  them  against  coals,  that 
clearly  would  have  been  maintenance.  That  is  really 
the  eaaence  of  what  he  has  done,  and  he  cannot,  by 
clothing  the  tranaaction  in  legal  form,  get  rid  of 
its  esaence. 
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He  dted  Harrington  v.  Long,  2  Uy.  &  E,  MO  ; 
FhHm  t.  I>u&s  n/  Portland,  3  Vet.  49-t ;  Z»«  Uoghtmi 
Y.  Motley,  Ja  W.  R  21*.  L.  E,  2  Ch.  161 ;  fiaro  ▼.  i)e 
Semardy,  [189«]  2  Ch.  437,  44  W.  E.  Dig.  43. 

Car,  wlv.  vuU, 

June  9. — Collins,  M.B.,  read  the  foUowiog  judg- 
mdot:  Tbu  is  su  aotton  originally  started  under 
ordar  14,  but  nent  to  ba  tiied  in  tba  short  cause  list. 
Lawranoe,  J.,  has  given  judgment  for  the  defendant, 
and  the  plaintiff  appeals.  The  facts  appear  from  the 
affidavits  made  under  order  14  and  from  the  evidence 
cf  tbe  plaintiff  given  at  the  trial. 

The  plaintiff  claimed  as  aasignee  of  some  small 
debts  aiHigned  to  him  hj  various  creditors  of  the 
defendant  on  the  terms  of  a  deed  which  the  plaintiff 
hud  caused  to  be  prepared  under  the  advice  of  a 
solicitor.  The  plaintiff  explained  that  bis  object  ia 
talcing  these  assignments  was  that  he  was  desiroua  of 
gt'ttiug  rid  of  the  defendant  as  co^  director  of  a 
oompi^ny  in  which  they  were  both  interested,  being 
tatitfied  that  it  was  for  the  best  interest*  of  the 
company  that  the  defendant,  with  whose  conduct  he 
was  thoroughly  dissatisfisd,  sbould  be  removed  from 
the  biard.  The  defence  was  that  the  conditions  of 
the  assignment  and  the  purpose  for  which  it  was 
procured  rendered  it  nnenfcrceable  as  evidencinK  a 
transaction  which  savoured  of  maintenance.  The 
learned  judge  was  of  that  Dptaion,  and  gave  judg- 
ment for  the  defendant.  There  ia  no  dispute  about 
the  facts.  The  plainbff's  statement  in  cross- 
examination,  at  appears  by  the  judge's  note,  was : 
"  I  want  to  get  him  off  the  board  and  I  want 
to  make  him  bankrupt,  and  he  would  have  to 
leave  the  board.  .  .  .  Sole  object  was  to 
get  right  of  action  to  make  him  a  bankrupt."  It 
in  necessary  to  somtinize  the  termi  of  the  aisignment. 
The  deed,  which  wai  bt^twetn  five  tradesmen  of  tbe 
one  part  and  the  plaiutiS  of  the  other  pact,  after 
reciting  that  the  defendaait  was  indebt«d  to  the  five 
tradesmen  in  certain  sums,  and  that  the  tradesmen 
bad  agreed  to  astign  the  said  debts  to  the  plaintiff 
upon  the  terms  and  for  the  considerations  thereinafter 
set  foith,  witnessed  that  in  pursuance  of  such  agree- 
ment and  for  and  in  consideration  of  the  covenant 
and  agreement  on  tbe  part  of  the  plaintiff  thereinafter 
contained,  they,  the  tradesmen,  thereby  assigrel 
to  the  plaintiff  all'  tbe  said  debts  to  hold  the 
same  respectively  to  the  plaintiff  absolately. 
The  deed  then  proceeded :  "  And  the  a<aignea 
hereby  covenants  with  tbe  assignors,  and  with 
each  of  them,  that,  in  case  he  shall  ba  able  to 
recover  and  realize  the  amount  of  the  said  debts  from 
the  said  Arthur  Oriel  Singer  Cave,  he  will  immediately 
thereupon  pay  over  to  them,  tbe  assignors,  their 
executors,  administrators,  and  assigns,  the  said 
respective  amounts,  or  so  mush  thereof  as  ha  may 
be  able  to  recover  or  realize,  after  payment  of  all  costs 
necessarily  incurred  by  hitn." 

It  is  to  be  observed  that  no  consideration  is  given 
by  the  assignee  under  the  terms  of  this  document 
except  tbe  undertaking  to  band  over  so  much  at  he 
may  be  able  to  recover  after  payment  of  all  costs 
necessarily  incurred  by  him.  If  nothing  is  realized, 
no  costs  will  be  payable  by  the  assignors.  It  seems 
to  me,  therefore,  that  uoder  this  arrangement  be 
acquired  nothing  but  a  bare  right  of  litigation,  giving 
him  no  interest  in  the  proceeds,  but  enabling  him 
to  take  collateral  proceedings  for  an  ulterior  purpose. 
Had  he,  without  taking  an  assignment,  undertaken 
to  find  the  money  for  the  litigation  to  be  followed 
up  to  bankruptcy,  I  think  the  case  of  maintenance 
is^fuld  be  quite  clear  in  its  simpleat  form,  unless 
Hotioiis  to  recover  debts  are  incapable  of  being  the 
■abject  of  maintenance.    So  long  ag  the  real  transao* 


tion  is  the  same,  the  form  in  which  it  is  carried  oat 

ought  not  to  alter  the  legal  effdot,  and  in  the  view  of 
a  court  of  equity  it  waa  not  allowed  to  do  as.  , 
Whether  maiotenauoe  or  not  iu  the  strictest  sense,  ife 
savoured  of  maiatertanoe :  see  WmiI  t.  Dauinu,  18 
Ves,,  at  pp.  125,  126  ;  Froaser  v.  Edmonda,  1  Y.  i  C. 
Ex.,  at  pp.  4ntj  et  ifq  ;  anl  Harrington  v.  Long,  2  Hf. 
&  K.  590.  Ttie  terms  of  the  assigument  in  this  cise, 
by  which  the  assignor  pays  no  oojts  and  has  to  submit 
to  a  deduction  for  them  only  iu  the  case  of  a  sun 
being  realized  from  whii:h  such  deduction  can  bs 
made,  seem  to  be  equivalent  in  this  res  pest  to  tba 
deed  of  indemnity  to  which  so  maoh  imp  irtanea  wai 
attached  in  the  lait  of  the  abave  cases.  Tbe  illaitra- 
tions  given  ia  argument  in  that  case  by  the  defend- 
ant's counsel,  b^th  on  the  hearing  before  the  Uaiter 
of  the  EolU  and  on  the  rebearing  before  Lord 
Brougbaoi,  aeeu  to  cover  the  precise  facts  of  this 
case. 

Assuming,  therefore,  that  aotions  of  debt  do  not 
stand  on  a  different  footing  in  this  respect  from  all 
other  actions,  and  are  capable  of  being  made  the 
subject  of  maintenance,  in  my  opinion,  but  for  the 
case  of  Com/ort  v.  Belts,  tbe  argament  for  the  defend- 
ant ought  to  suoceed.  That  is  a  decision  of  the  Court 
of  Appeal,  aad  binds  us,  unless  there  is  such  a  differ- 
ence  in  the  terms  of  the  aasigament  as  to  distinguisb 
it  from  the  assignment  in  this  oase.  There  is  nothing 
mentioned  in  the  report  in  tbe  Ltw  Reports  as  to  tbe 
provision  for  costs.  The  effect  of  the  transaction, 
however,  waa  referred  to  in  these  terms  by  Lord 
Esher,  M.E. :  "  Large  numbers  of  debts  were 
assigned  to  debt  collectors  without  their  having  any 
int-^iest  in  such  debts  and  merely  for  the  purpose  of 
their  being  sued  for " ;  and  we  were  told  by  the 
appellant's  counsel  that  the  conditions  of  tbe  assign - 
ment  were  the  same  as  thosa  in  this  oase ;  and 
from  tbe  report  in  6i  Law  Times  Reports,  at  p. 
685,  this  would  seem  to  be  so.  It  this  be  to,  I  see 
no  reason  why  the  transaotioo  might  not  have  been 
impeached  on  precisely  the  same  grounds  as  those 
which  were  urged  iu  this  case.  It  is  true  that  the 
point  of  muntenanoe  was  not  distinctly  raised,  but 
some  considerations  of  public  polioy  were  nndoubtedly 
discussed,  and  the  court  held  that  tbe  assignment 
was  good  nnder  section  2a,  sab-section  6,  of  the 
Judicature  Act,  1ST3.  That  decision  is,  therefore,  an 
authority  in  this  court  that  such  an  assignment  can 
be  enforced.  No  doubt  there  was  no  evidence  iu  that 
cose  as  there  is  here  of  a  special  collateral  purpose 
for  which  the  assignment  was  taken ;  bu^,  if  the 
transaction  as  desoribEd  in  the  document  was  fre«  . 
from  alt  taint  of  maintenance,  the  title  of  the  assignee  I 
was  absolute,  and  couM  not  be  impeached  because  he  ' 
acted  maliuioualy  in  contemplation  of  law  in  enforcing 
it :  see  SteveniMi  v.  Newnham,  13  C.  B.  285 ;  Alai/or, 
tfc,  o/  Bradford  v.  Fickle*.  Without,  therefore, 
attempting  to  grapple  with  the  broader  questioa 
whether  at  tbe  time  when  that  case  wm  decided,| 
actions  to  recover  debts  bad  ceased  to  bi  a  possible  ' 
subject  of  maintenance,  I  think  it  biods  ns,  and  I 
ata  constrained  to  differ  from  the  conclosiou  of  the 
learned  judge  below,  and  to  hold  that  the  plaintiff  ia 
entitled  to  judgment.    The  appeal  must  be  aUowed. 

Cozeits-Ha&dy,  Zi.J.,  read  tbe  f  jUowing  jadg- 
ment:    This    is    an  appeil    from   the  judgment  of 

Lawrance,  J.,  in  favour  of  the  defendant.  The 
plaintiff  is  the  atsigoee  of  five  debts  amounting 
together  to  over  XoO  due  from  tbe  defendant  to  fire 
creditors  resident  in  Ireland.  The  asaignment  ia 
effected  by  a  deed  dated  the  1 3th  of  October,  1901. 
It  is  ia  the  common  form  of  an  absolute  aasignmeat, 
but  there  is  no  pecuniary  consideration,  and  the  J 
assignee  takes  no  mneficiel  interest,  for  be  ooven^nti J 
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Uiat,  Id  cm«  be  ia  »ble  to  recover  the  amount  of  the 
debta  bom  the  defend  ant,  he  will  pay  over  to  the 
udgnore  the  respective  amounts  or  lo  mncli  thereof 
aa  he  maybe  able  to  recover  or  realize  after  payment 
of  all  coata  Lece«iarily  inQurred  by  him.  Now  the 
^xutence  of  the  debts  is  not  disputed,  and  uiileaa  tbe 
pIainti£Fcao  recover  tbe  amounts  the  defendant  haa 
been  relieved  from  all  responsibility.  It  haf ,  how- 
ever, bten  atrenuuu^ly  contended  by  Mr.  Gregory  in 
his  very  able  argnment  that  tbe  plaintiff's  action  ia 
open  to  the  objection  of  uiaiotenance,  or  ia  otherwiae 
inch  that  on  grounds  of  public  policy  the  court  oogbt 
to  refiue  its  us  [stance.  This  view  waa  adopted  by 
the  learned  judge. 

It  ia  desirable  to  oonaider  tbe  Umita  of  the  doctrine 
of  maintenanoe  as  applied  to  ehosei  in  action.  There 
are  undoubtedly  many  chotct  in  action  which  ate  not 
and  never  were  assignable  either  at  law  or  in  equity. 
A  right  to  set  aside  a  deed  on  tbe  ground  of  fraud  is 
a  typical  instance.  It  ia  plain  that  no  court  would 
allow  the  assignee  of  such  a  right  to  maintain  an 
action.  The  inBtrninent  would  be  equally  void  at  law 
and  in  equity.  And  an  agreement  by  which  a  third 
penoo  (not  being  within  tbe  recogn'zed  exceptions, 
such  aa  tnaater  and  servant)  under  takea  to  institute 
or  prosecute  or  assist  the  litigation  iu  tbe  nanie  of 
the  claimant,  and  to  indemnify  bim  wholly  or  partly 
against  the  costs  of  the  litigation,  is  a  principle  open 
to  pTOCtsely  the  same  objection.  If  not  toobnically 
mamtanance,  it  aavoora  of  maintenance.  Thia 
is  well  tUottrated  by  Lord  Eldon's  judgment  in 
Wooii  T.  Downti  and  by  Lord  Abinger's  jadgment 
in  ProMtT  V.  Edmori'h.  Tbe  caie  of  Ilarrinijion 
T.  Long  v»  inadequately  reported,  but  it  aeema  to  me 
to  be  only  another  instance  of  the  same  principle. 
For  the  lupplemeutal  bill,  in  which  the  assignee  and 
•acignor  were  co-plaintiff',  aought  to  set  aside  a  deed 
of  ^t  by  the  testator  in  favour  of  tbe  defendant, 
and  the  aisigument  waa  executed  and  the  deed  of 
isdefflnity  was  given  "solely  for  the  purpose  of 
aiablitig  him"  {i.r.  the  asiigoee)  "to  prosecute  the 
original  suit  and  to  impeach  tbe  deed," 

There  are,  however,  other  chotet  in  action  which, 
tboQgh  not  astignible  at  common  law,  were  always 
ncaraed  m  assignable  in  eqaity.  A  debt  presently 
due  and  pcyable  ia  an  instance.  At  oommon  law  aach 
a  debt  waa  looked  upon  as  a  strictly  personal  obtiga- 
tior,  and  an  assignment  of  it  was  regarded  as  a  mere 
aaiignment  of  a  right  to  bring  an  action  at  law 
agtinat  the  debtor.  Hence  the  assignment  waa  with 
aome  exceptions  which  need  not  he  referred  to  (aee  1 
Hmwkint'  Pleas  of  the  Crown,  p,  iaS),  looked  upon 
•a  open  to  the  objection  of  maintenanoe.  After  a 
time  tbe  common  law  court*  recognized  the  right  of 
any  one  who  bad  a  peuuDiary  interest  in  the  debt  to 
sue  in  tbe  name  of  the  creditor.  Thia,  hoivever,  waa 
the  limit  of  their  departure  from  the  old  strict  rule, 
so  far  as  I  have  been  able  to  discover.  But  the  courts 
of  equity  took  a  different  view:  liuw  v,  Dtwaon,  1 
Tti.  a»n.  331.  They  admitted  the  title  of  an  aasignee 
of  a  debt,  regarding  it  as  a  piece  of  property,  an 
a«iet  capable  of  being  d^alt  with  like  any  other  asset, 
tod  treating  the  necessity  of  an  action  at  law  to  get 
it  in  as  a  mere  incident.  They  declined  to  hold  such 
a  transaction  open  to  tha  charge  of  mMntenacoe, 
Thus,  in  Froaer  v.  Edmonds,  Lord  Abinger  say  a,  at 
p.  491 :  "  With  respect  to  the  question  as  to  the 
validity  o(  an  assignment  of  a  right  to  file  a  hiU  in 
(quity  "  [i.t.  to  set  aside  an  aUfged  fraudulent  deed), 
"  I  most  disUogaish  between  this  sort  of  case 
and  the  aasignment  of  a  ehoie  in  action"  (i.e.,  a 
^bt).  And  again,  at  p.  496:  "It  waa  urged 
•  •  .  that  vi»  assignee  of  a  rAote  in  action" 
(»A,  »  debt)  "  may  file  a  bill  ia  equity  to  recover  it, 
tboo^  hn  QwiBot  proceed  at  law  for  that  ptir|ioie. 


But  where  an  equitable  interest  is  aaaigned,  it 
appears  to  me  that,  in  order  to  give  tbe  assignee  a 
loata  sliindi  in  a  court  of  equity,  the  party  aatigoing 
that  right  must  have  some  substantial  possession, 
some  capability  of  personal  enjoyment,  and  not  a 
mere  naked  right  to  overset  a  legal  instrument.  .  .  . 
So,  where  a  person  takes  an  assignment  of  a  bond, 
be  has  the  possession  ;  and,  though  a  court  of  equity 
will  permit  him  to  file  a  bill  on  the  bond,  it  does  not 
follow  that  he  is  obliged  to  go  into  a  court  of  equity 
to  enforce  payment  of  it."  A  court  of  equity 
reoognized  not  merely  transactions  which  amounted 
to  sales  or  mortgagi>s  of  debts,  uudar  which  the 
assignee  took  a  beneficial  interest  in  the  debt,  but 
also  the  creation  of  trustp,  under  which  the  trustea 
took  no  interest.  Thus  A  ,  the  creditor,  might  assign 
the  debt  to  B,,  with  or  without  a  power  of  attorney, 
upon  trust  for  G.  Or  A.  naight  simply  declare  him- 
self a  trustee  of  the  debt  f  ir  C.  In  either  case  the 
trustee  would  take  no  beneScial  interest,  and  would, 
by  virtue  of  bis  position  as  truitee,  be  entitled  to  be 
indemniBed  out  of  tbe  moneys  recovered  against  all 
costs  of  the  action  brought  in  tbe  name  of  A,  against 
the  debtor.  If  the  debt  was  secured  by  a  promissory 
note  or  bill  or  other  negotiable  instrument,  A.  might 
deliver  tbe  instrument  to  B.  upon  trust  for  C,  and  B. 
could  sue  at  law  on  it.  Or  A.  might  create  a  trust 
in  favour  of  himself  by  delivering  tbe  instrument  to 
B.  upon  trust  for  himself.  It  would,  I  apprehend,  in 
this  case  be  no  objection  to  say  that  B,  had  no  interest 
in  the  debt.  It  has  never,  to  far  as  I  am  aware, 
been  anggeated  that  a  trustee  to  whom  a  debt  ia 
assigned  is  exposed  to  a  charge  of  maintenanoe. 
Mortgages  are  every  day  dealt  with  in  this  faabion, 
including  an  assignment  of  the  debt.  From  time 
to  time  particular  claaaea  of  obligation  have  by  atatute 
been  rendered  assignable  at  Uw,  and  by  the 
Judicature  Act,  1873,  a.  25,  sub-section  6,  any 
debt  is  made  assignable  at  law  by  an  absolute 
aasignment  in  writing,  of  which  notice  is  given  to  the 
debtor.  Henceforth  in  all  courts  a  debt  mult  be 
regarded  as  a  piece  of  property  capable  of  legal 
assignment  in  tbe  same  sense  aa  a  bale  of  gooda.  And 
on  principle  I  think  it  is  not  poasible  to  deny  the 
right  of  the  owner  of  any  property  capable  of  legal 
assignment  to  vest  that  property  in  a  trustee  for  him- 
self, and  thereby  to  confer  upan  suoh  trustee  a  right 
of  indemnity.  It  is  not  eaay  to  aee  how  the  doctrma 
of  maintenance  can  be  applied  to  a  case  like  tbe 
present.  The  decision  of  this  court  in  Com/ort  v, 
Bttti  really  proceeds  upon  this  footing,  and  seems  to 
me  to  be  decisive  of  tbe  present  case.  The  csurt  ia 
not  asked  to  exercise  any  discretionary  jurisdiction. 
If  the  assignment  is  valid  at  all,  it  ia  valid  in  all 
courts,  and  the  plaintiff  is  entitled  to  judgment  ex 
t/eit(o  justitim.  The  plaintiff  ia  merely  seeking  by  this 
action  to  recover  payment  of  debts  admitted  to  be 
justly  dae.  It  is  said  that  the  plaintiff  does  not 
really  datire  to  be  p'iid  and  can  take  nothiag  for  bis 
own  benefit  under  tbe  judgment.  For  the  reoaona 
absve  stated  I  think  this  la  of  no  moment.  It  ia 
further  urged  that  bis  only  object  ia  to  obtain  a 
judgment  which  may  serve  at  tbe  foundation  of 
bankruptcy  proceedings,  the  ultimate  result  of  which 
will  be  the  removal  of  the  defendant  from  bia  posi- 
ticin  asdiiectorof  a  company  in  which  the  plamttff 
is  largely  interested.  But  1  fail  to  see  that  we  have 
anything  to  do  with  the  motives  which  actuate  the 
plaintiff,  who  is  simply  aaserting  a  legal  right  conse- 
qaential  upon  the  possession  of  property  which  bat 
been  validly  asBigt:ed  to  him,  If  the  defendant  pays, 
no  bankruptcy  proceedings  wilt  follow.  If  be  does 
not  pay,  bankruptcy  is  a  possible  result.  In  my 
opinion  thia  appeal  must  be  allowed,  Mathew,  LrJ,, 
agrees  with  thia  judgment. 
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GovBT  or  ArsMAiH 


IruiKxit. 


CioUBT  07  ApPBAI. 


Appeal  allou/td. 

Solicitor  for  the  plaintiil,  Herbert  Z.  Deane. 

Soliciton  for  the  defendant,  Leigh  A  Naith. 


(Vanghm  •Wim»ms'  aJmer,  and  I  ^^^  ^^LI"^^  *' 
Stirling,  L.JJ.)  )  ^^*- 

In  re  KsxF, 

Ex  parte  Ofitoial  Beoxttbb.  (o.) 

Bankruptcy — AnmUment— Payment  in  full — Seleaee  hy 
er«ditor$— Bankruptcy  Act,  1883  (46  <fc  47  Vict.  e.  62), 
».  3d  (1). 

In  order  to  obtain  the  annulment  of  an  adjudieation 
in  bankruptcy  by  proving  to  the  aatitf action  of  the  court 
that  all  debte  have  been  paid  in  fall  under  tection  3a  (I) 
of  the  Bankruptcy  Act,  1883,  the  payment  in  full  mu»t 
be  a  payment  of  monty,  and  a  debt  which  hat  been  released 
by  a  creditor  voluntarily,  or  for  tmall  coniideration,  it 
not  paid  in  full  within  the  meaning  of  the  tection. 

Tli<a  wai  an  appeal  by  the  official  reoeiTer  agunst 
the  deoiaion  of  a  Diviaional  Oonrt  (Bigham  and 
Darling,  JJ.)  sitting  in  bankruptcy. 

An  order  waa  made  by  the  regiatrar  of  the  oonnty 
oonrt  at  Leeda  annntling  the  bankruptcy  of  the  above 
debtor  in  theie  drcumatanoea : 

The  debtor  waa  an  ontaide  atockbroker,  and  on  the 
24th  of  September,  1903,  a  receiving  order  waa  made 
sgainat  bim  on  a  creditor's  petition,  aad  on  the  lat  of 
October,  1903,  he  waa  adjadicated  a  bankrupt.  Hie 
liabilitiea  being  £9,600  and  his  aaaeta  only  £189,  an 
order  waa  made  for  the  aummary  administration  of 
hia  eatate,  and  the  official  receiver  became  the  teostee 
in  the  bankruptcy. 

Only  one  dividend  of  2d.  in  the  ponnd  was  paid. 
All  the  oreditora,  except  a  few  whoaa  debta  aaaonnted 
to  £41  and  who  were  paid  in  full,  being  deairoua  of 
helping  the  debtor,  executed  a  deed  whereby  they 
rdeaaed  the  debtor  from  their  debta  and  agreed  to 
withdraw  their  proof*. 

la  September,  1904,  the  debtor  applied  to  the 
county  court  to  annul  hia  adjudication  and  put  in 
evidence  the  deed  of  releaae.  The  regiatrar  mMe  the 
orde^ 

The  official  reoeiver  appealed  to  the  Diviuonal 
Court. 

Section  35  of  the  Bankruptcy  Act,  1883,  provides 
that  where  in  the  opinion  of  the  oonrt  a  debtor  ought 
not  to  have  been  adjudged  bankrupt,  or  where  it  is 
proved  to  the  aatiaf  action  of  the  cotut  that  the  debts 
of  the  bankrupt  are  paid  in  foil,  the  court  may,  on 
{he  application  of  any  person  interested,  by  order 
•annl  the  adjudication. 

The  Divisional  Oonrt  dismissed  the  appeal,  holding 
{hat  the  order  of  the  registrar  waa  right. 

Bigham,  J.,  said  that  what  waa  equivalent  to  pay- 
ment in  full  had  occurred.  The  creditors  had  chosen 
to  release  their  debts  and  withdraw  tiieir  proofs. 
The  court  had  a  discretion  and  might  look  into  the 
facts,  but  here  there  waa  no  reaaon  to  suppose  that 
anything  improper  had  been  done  or  to  doubt  ttie 
honeaty  of  the  transaction. 

The  official  reoeiver  appealed. 

Sir  B.  B.  Finlay,  A.O.,  and  Lushington,  for  the 
official  receiver. — This  caae  ia  diatinguistiable  from 
Inre  E.  A.  B.,  60  W.  E.  229.  [1902]  1  K.  B.  467,  and 
from  In  re  Pilling,  61  W.  B.  466,  [1903]  2  E.  B.  60. 


{a.)  Baported  by  J.  L  Brausa,  Esq.,  Bairister- 
•t-Law* 


Both  those  oasei  raised  the  question  whether  a  scheme 
should  go  through,  whidi  u  very  diffment  from  the 
present  case,  as  the  court  has  control  over  a  scheme. 
There  has  been  no  payment  in  full  of  the  debta  within 
section  36  of  the  Bankruptcy  Act,  1S83.  Payment  in 
fnll  there  means  payment  in  cash,  and  a  release  by  the 
the  creditors  ia  not  f quivalent  to  payment  in  fall. 

They  cited  In  re  Burr,  Ex  parte  Board  of  Trade, 
[1892]  2  Q.  B.  467.  40  W.  B.  Dig.  16 ;  Inre  Beer, 
61  W.  B.  422,  [1903]  1  K.  B.  428 ;  Spargo't  cote,  21 
W.  B.  306,  L.  E.  8  Cn.  407  ;  In  re  B>irneU,  42  W.  E. 
368 ;  In  re  Better,  22  Q.  B.  D.  632,  37  W.  R  Dig.  20 ; 
In  re  Oyll,  Ex  parte  Board  of  Trade,  37  W.  B.  164; 
In  re  Painter,  43  W.  B.  144.  [1895]  1  a  B.  85  ; 
Hardwiek  v.  Brown,  21  W.  B.  639;  L.  E.  8  0.  P.  406. 

Carrington,  for  the  debtor. — The  deciaion  of  the 
Divieional  Court  waa  right.  There  ia  no  reason  to 
doubt 'the  bonafida  of  thia  tranaaotion,  and  in  the 
absence  of  any  auggeation  of  wrongdoiog,  the  oonrt- 
ought  to  sanction  it.  The  debts  have  kll  been  fully  paid. 
If  a  part  of  the  debts  were  released  and  the  balance 
paid,  the  debt  would  be  fully  paid  and  it  makes  no 
di£F«ren:e  that  the  entire  debt  has  beea  released. 

He  cited  /nr«  Taylor,  49  W.  E.  610,  [1901]  1  K.  B. 
744. 

Sir  R.  B.  Finlay,  A.G.,  replied. 

Our.  adv.  vuU. 

Jane  9.— VAUaHAW  Williams,  Ii.J.— The  bank- 
rupt applied  in  tbe  county  c  mrt  for  an  annulment  of 
hia  bankruptcy  on  the  ground  that  all  hia  debta  which 
had  not  been  released  had  been  paid  in  falL  The 
registrar  made  the  order  for  annulment.  The 
Divisional  Court  affirmed  the  order  of  the  registrar. 
Nvtt  without  soaie  hesitation  I  have  come  to  the  con- 
clusion that  this  appeal  from  the  deciiion  of  the 
Divisional  Court  must  be  allowed.  I  cannot  agree 
with  Bigham,  J.,  that  the  release  of  a  debt  is 
equivalent  to  or  the  same  as  "payment  in  foil," 
which,  by  section  36  of  tbe  Bankrnptc^  Act,  1883, 
ia  the  condition  precedent  to  the  j  nrismcti  m  to  annnl, 
a  condition  which  the  bankrupt  contends  has 
happened  in  the  present  caae.  I  have  had  more 
doubt  whether  Darling,  J.,  was  not  right  when  he 
treated  section  36  as  dealing  with  debts  which  con- 
tioned  to  be  debts  throughout  the  bankmpioy  until 
they  were  paid,  that  is,  extinguished  by  payment  in 
fall,  and  does  not  apply  to  those  which  have  been 
put  an  end  to  by  release.  I  agree  with  him  that  the 
language  of  the  Act  is  inaooarate  and  doee  not  strictly 
describe  what  Parliament  meant  to  say.  The  wording  of 
section  36,  which  mna  thna,  "  For  tbe  purposes  of 
this  part  of  this  Act,  any  debt  disputed  by  a  debtor 
sh^be  considered  as  paid  in  full,  if  the  debtor  alters 
into  a  bond,  in  such  sam  and  with  such  sureties  as 
the  court  approvea,  to  pay  the  amount  to  be  recovered 
in  any  prcceeding  for  the  recovery  of  or  concerning 
the  debt,  with  costs,  and  any  debt  due  to  a  creditor 
who  cannot  be  found  or  cannot  be  identified  shall  bs 
considered  as  paid  in  fnll  it  paid  into  court,"  rather 
supports  ttie  view  of  Darling,  J.  Sappoae  the  debtor 
allegea  that  he  haa  paid  all  his  debts  and  disputes  the 
right  of  a  creditor,  who  has  executed  an  unconditional 
release,  to  b«  paid  anything,  and  snppose  thereupon 
the  debtor  enters  into  the  necessary  bond  to  pay  the 
amount  to  be  recovered  in  any  proceeding  for  the 
recovery  of  or  concerning  the  debt,  it  is  not  easy  to  sea 
how  the  (veditor  sning  coald  succeed,  unless  the  issne 
raised  was  wheUier,  at  the  commencement  of  the 
bankruptcy,  the  debtor  had  a  provable  debt  An 
issue  whether  the  creditor,  at  the  moment  of  tbe 
appUoation  to  annul,  had  a  provaUe  debt  would,  to 
far  as  I  can  lee,  let  in  a  repUoation  by  the  debtor  of 
a  release.  Moreover,  it  is  not  the  debtor  only  who  is 
affected  hf  a  released  debt  being  regarded  «■  non- 
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tiDTuoK  tor  tbe  purposei  of  teoHon  ^5  u  capable  of 
pifmqut.  If  »  debt  hai  be«u  in  trutb  and  ia  fact 
nncoadttioaally  reletsed,  tbe  proof  ou^bt  to  be 
eipuuged  on  the  application  of  any  creditor  who,  by 
reaion  of  bii  proved  debt,  bas  a  riifbt  to  rank  npoa 
the  debtor's  eatate,  Witb  regard  to  section  36,  tbe 
only  way  ont  of  the  diffioultj,  in  my  opinion,  would 
be  to  bold  tbat,  accordiog  to  the  truq  canBtruotiott  of 
that  eeation,  a  bankrupt  cannot  ditputa  a  proved  debt", 
but  is  bouod  by  tbe  admisaion  of  tbe  proof  br  the 
truitM  administering  his  estate,  and  to  read  the 
words  in  section  35  "  that  the  debts  of  tbe  bsokrupt 
ar«ptidin  full"  b«  meaniag  that  tbe  proved  debts 
are  paid  in  full — tbat  is  to  say,  not  tha  debts  oily  of 
those  atiU  entitled  to  ehare  in  the  diolributiin  of  tbe 
baakrupt's  eitate,  but  also  all  di»bts  which,  having 
beea  proved,  have  not  been  discharged  by  payment  in 
taU ;  and  on  the  wholt;  I  think  this,  and  not  the  vie  w 
of  BvUng,  J,,  is  tbe  right  view.  I  believe,  although 
I  eannot  find  the  owe  reported,  I,  when  acting  ai 
judge  in  bankruptcy,  expreaa^d  my  approval  of  this 
oonitruction.  The  section  is  not  very  clear,  but  I 
t^ink  tbat  in  praodae  it  baa  always  bsen  construe  1  ai 
meaning  that  tbe  oonditioa  of  annulment  ia  payment 
ia  full  of  all  debts  which  have  been  admitted  to  proof, 
nnleu  the  proof  has  been  expunged  on  tbe  ground 
tint  it  never  ought  to  have  be^n  admitted. 

In  tbe  present  case  it  appears,  by  the  report  of  the 
offiuial  receiver,  that  the  binkruiitperaonaliy  obtained 
all  the  sigaaturea  to  the  deed  of  release,  and  a*;  the 
lime  time  obtiined  the  consents  of  tbe  creditors 
to  the  proofs  baing  expunged,  whiub  conseata,  ta- 
gptber  with  the  eipcutsd  deeds  of  releiae,  were  ei- 
bibited  to  the  baakrupt'i  aCB  lavit,  bat  no  applioation 
to  expange  the  proofs,  or  any  of  them,  has  been  made, 
and  the  proofs  r^imaia  on  the  file.  But,  if  the  con- 
struction which  I  am  putting  on  the  section  it  right, 
the  decision  of  the  court  would  have  b«en  tbe  same, 
evsn  i(  the  proofs  of  the  released  debts  had  been 
expunged  and  removed  from  the  file.  No  one  cin 
doabt  that  tbe  words  of  tbe  section  will  support  this 
omstmotioa,  although  another  oonstruction  may  be 
possible,  and  to  construe  the  seotioa  in  the  way  con< 
lendsd  for  on  behalf  of  the  bankrupt  would 
ttndoabtedly  open  tbe  door  to  arrangamentf  with 
creditors  nnder  which  the  court,  tq  ign')ranoe  of  the 
tru  facts,  might  in  tbe  exercise  of  its  discretion 
(f  ir  a  bankrupt  paying  all  hit  debts  ia  full  can  only 
obtain  an  order  for  anuulment  if  the  court  thinks  fit, 
and  not  ex  debito  justitiar)  order  annulment  of  a  bank- 
ruptcy, when  the  court,  if  it  had  known  the  oiroum- 
staioes  und«r  which  the  releaios  were  obtained,  wouli 
have  refused  to  annul.  I  hive  only  to  add  that  ossbs 
like  In  re  E.  A,  B.  and  In  re  Pilling,  which  for  the 
purposes  of  schemes  of  arraagement  under  section  ."i 
of  the  B«okrapt4]y  Act,  1890,  treat,  for  tbe  purpose 
of  tbe  iinctioit  of  the  court  to  m  scheme  of  «rraoge- 
meat,  tb«  "  debts  "  as  those  debts  of  tbe  debtor  exist- 
ing at  the  time  of  tbe  spplica4on  to  the  court  for  its 
saootipn  to  the  scheme,  to  tbe  ecdasion  of  debts 
wiDonditionRUy  released  under  circa m stances  which 
theoonrt  considered  did  not  pre ctn da  it  from  giving 
its  maotion  to  the  sobeme,  do  not  really  affect  the 
question  of  coostmolion  of  section  35  at  all.  I  think 
tbat  the  court  oogbt  to  read  "  debts  "  in  s potion  36  as 
mMBing  debts  admitted  to  proof,  because  to  bold 
"debts "to  mean  *•  provable  debts"  would  m*ke  tbe 
payment  in  full  by  a  bankrapt  of  debts  for  advances 
by  relations  and  friendv  who  have  not  proved  oon- 
ditionaUy  or  otherwise,  or  in  any  way  intervened  in 
tiM  bMikroptcy,  a  condition  precedent  to  the  power 
of  th«  Mart  to  annul. 


B     Ro 
■  audi 


RouzR,  L.J. — I  have  come  to  the  same  conclusion, 
•nd  1  oao  state  my  reasons  very  shortly.    In  the  first 


plaije  I  ctnnot  agree  with  High  am,  J.,  that  a  debt 
which  has  been  voluntarily  released  by  the  creditor 
can  be  said  to  bare  been  paid  in  fall.  In  the  second 
place  it  is  clear  from  the  section  that  the  word 
"  debts  "  is  a  word  referring  to  debts  not  existing  as 
such  at  the  date  of  the  application  for  annulment ; 
and  without  considering  to  what  debts  previously 
owing  the  section  is  referring,  I  think  tbat  it  must  at 
any  rate  be  meant  to  refer  to  and  cover  debts  whiob 
have  been  proved,  and  rightly  proved,  in  tbe  bink- 
roptoy. 

Stibloto,  L.J. — I  am  of  the  same  opinion.  I 
think  that  section  3S  of  the  Bankruptcy  Act,  1383, 
must  be  read  in  connection  with  the  other  provisions 
of  tbe  Act.  I  refer  particuUdy  to  those  found  in 
section  2A,  which  ha<,  no  doubt,  been  repealed,  but  has 
been  re-enaoted  in  section  8  of  the  Act  of  1390  with 
modifications  and  extensions.  Section  28  provided 
that  tbe  court  should  rafuse  discharge  in  all  oases 
where  the  bankrupt  bad  committed  any  misdemeanour 
under  that  Act  or  the  Debtors  Act,  1869,  or  any 
amendment  thereof;  and  also  should,  on  proof  of  any 
of  the  facts  therein  mentioned,  either  refuse  the  order 
or  suspend  the  operation  of  the  order  for  a  specified 
time,  or  grant  an  order  of  discharge  subject  to 
certain  oonditionr.  It  follows  from  tbat,  that  in 
granting  an  order  of  discharge  tbe  court  exercises 
discretion.  Under  tbe  present  legislation  the  court 
hai  to  take  into  consideration,  amongst  other  facts, 
that  tbe  bankrupt's  aisets  are  not  of  a  value  equal  to 
10s.  in  tbe  pound  on  the  amount  of  hi)  unsecured 
liabilities,  la  the  present  case  the  bankrupt's  debts 
amounted  ti  £9,630,  and  the  assets  bare  been 
sufficient  only  to  pay  a  dividend  of  2d,  in  the  pound,  a 
very  serious  fact  which  would  have  to  be  taken  into 
consideration  if  tbe  bankrupt  were  applying  for  an 
order  of  difcbarge.  He  is  not  applying  for  an  order 
of  discharge,  but  for  an  order  of  aunlilmeat  under 
leotion  35,  under  which,  if  it  is  proved  to  the  satis- 
faction of  the  court  that  tbe  debts  of  the  bankrupt 
are  paid  in  full,  tbe  court  may  wipe  out  the  bank- 
ruptcy altogether  and  put  the  bankruot  in  the  same 
position  as  it  there  had  been  no  adjudieatio  i.  Tbo 
question  is  whether  snob  an  order  ought  to  be  made 
in  the  present  oa»e.  The  first  point  to  be  oomidered 
is  whether  tbe  bankrupt  has  satisfied  tbe  condition 
preaoribed  by  tbe  Logislature^nainoly,  whether  he 
has  proved  to  tbe  8»tis'actioQ  of  the  court  tbat  his 
debts  are  paid  in  full.  On  that  it  has  to  be  considered 
what  are  tbe  debts  meant,  and  I  ag^e  with  my 
brethren  tbat  tbe  debts  there  referred  to  include  at 
least  all  the  debts  which  hav«  baen  aotaally  and 
properly  proved  in  tbe  bankruptcy.  The  Urge  mass 
of  those  debts  has  in  this  case  been  got  rid  of  by 
means  of  releases  from  the  creditors  given  without 
any  oonnideration.  To  test  the  oaie,  let  ui  suppose 
tbat  it  had  bean  proved  that  the  releases  bad  bean 
given  in  consideration  of  a  payment  of  6d,  in  th« 
pound,  would  tbat  be  a  payment  in  full  f  I  cannot 
think  that  tbat  is  the  meaning  of  the  Act  at  all,  and 
I  respectfully  diffur  from  Bigham,  J.,  who  appears  to 
have  been  of  tbat  opinion,  Tbe  language  of  the  Act 
interpreted  according  to  its  natural  meaning  appears 
to  me  to  require  a  payment  in  full — a  payment  of 
money — AOmethiog  which  in  an  action  of  law  could 
under  tbe  old  practice  have  been  pleaded  as  a  pay- 
ment. If  the  releaaea  had  been  given  in  consideration 
of  a  small  payment,  in  my  judgment  tbey  would  not 
have  satiified  tbe  requirements  of  tbe  Act,  and  still 
less  could  releases  given  without  any  consideration  at 
all,  I  think,  tharefote.  tbat  the  banknipt  has  not 
satisfied  the  requirements  of  the  Act  so  as  to  be 
entitled  to  an  order  for  annolment,  bat  I  desire  to 
add  that  the  jurisdiction  whioh  ii  conferred  by  s«otioa 
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35  u  di«cretion&ry.  The  Act  proridea  simply  that 
the  oonrt  may,  on  the  application  of  any  psrasD  in- 
tereitod,  by  order  annul  the  adjadioation,  and  in  mf 
jadgment,  in  the  abseace  of  loma  mare  ipecial  cif' 
onmstancei.  it  wonld  not  be  a  good  exercise  of  dti- 
orettou  that  an  order  for  annuulment  should  be  made 
in  a  ease  ia  which,  if  the  bankrupt  ware  applying  for 
an  order  of  diacharge,  the  order  would  not  ba  granted. 
For  these  reseoos  I  think  that  the  order  which  bai 
been  made  cannot  ba  lupported,  and  that  this  appeal 
ougbt  to  be  allowed. 

Solicitors,  Solkilor  to  Board  of  Traie ;    Viactat  it 
Vincent,  for  Norlh  it  Soru,'  Leeds. 


From  Cban.  Div. 


(Vangbtn  Williams,  Romer,  and  [      Apiil  13, 1905. 
Stirling,  L.JJ.)  ; 

Jit  rt  JOITES  &  BOBEBTS,   (a.) 

Solicitor — Liin — Country  tolicilor  and  town  age<it  — 
Traatte  in  hanhrttptcij~Rig}d  to  prod>«ii"o»  of  ducU' 
mentt  in  order  to  vouth  bill  of  co$ts  —  Waiver  of  iien. 

This  was  an  appeal  from  Jjyoe,  J.  (reported  53  W.  R. 
444),  dismiBsing  a  motion  to  caupel  the  London 
agents  of  couatrjr  solicitors  to  produce  cectaia  docu- 
nionta  which  bad  come  into  their  hands  as  agents  ia 
order  to  enable  a  bill  of  oosts  to  be  Toacha4  and 
taxed. 

Hu'jJtu,  K.C.,  and  P.  F,  Wheeler,  for  the  appellants. 

Toimjer,  K.C.,  and  Ifanphenon,  for  the  respondents, 
offtjred  to  deliver  the  documents  on  an  undertaking 
to  pay  the  amotiat  of  the  bill  lea  any  cotts  of  taxa* 
tion. 

The  offer  was  accepted,  and  no  order  was  made 
upon  the  appeal  except  that  the  appellant  should 
pay  the  costs  of  the  appeal. 

BoUoitors,  Jaojues  ct  Co.,  for  W.  T,  Jmti,  Bangor  ; 
Robbins,  Billing,  &  Co, 


From  K.  B.  Div.  i 

(CoUint.  M.B.,  and  MatUew  and  J    March  29,  1905, 
Cozeni-Hardy,  L.JJ.)  ) 

HERMANtf   y.   CnARLEaWOUTH.  (i.) 

Contract— MarriiKje  Irokage  contraei — Illfyality — Con- 
trad  to  procure  introiluctiant  to  pertoni  generally — 
Part  performance — Right  to  receiver  lack  money  paid 
under  eontratt, 

A  marriage  hrokage  contraei  ia  not  confined  to  a  eort- 
tradfor  rtward  tojyrocurean  introduction  to  a  particular 
perton  with  n  view  to  tjutrriagt,  but  include)  a  cotUract 
to  procure  introductions  to  peraont  genertiUif  with  a  view 
to  warriage ;  and  the  court  ivill  order  money  paid  under 
■uc4  a  eontrad  to  be  repaid,  even  though  some  alep  haa 
Seen  foien  by  the  other  party  towarda  the  perfurmance  of 
th^  contract. 

Judgment  of  the  Dimional  Court  (1905.  1  K,  B.  24, 
63  W.  R.  Dig.  97)  revtritd. 

Appeal    from    the   jadgment    of    the    Divisional 

Court  (Lord  Alverstone,  C.J.,  and  Kennely  aud 
Ridley,  JJ.),  on  an  app«al  from  the  Westminster 
County  Court  (reported  in  [1905]  1  K.  B.  24). 

(a.)  Reported  by  J.  ?   Sjirmsq,  Esq.,  Barrister- 

at-Lflw. 
(i.)  Reported  by  W.  F.  Ba^rry,  Esq.,  Barrister- 

at-Law. 


The  action  was  brought  in  the  county  ooort  to 
reooTer  i'fl2. 

In  rrapome  to  an  advertisement  in  a  paper  called 
the  Matrimonial  Poit  and  Faihionable  Marriage 
Advertiaer,  the  plaintiff.  Miss  Hermann,  who  wss 
thirty-three  years  of  age,  oalted  on  the  defandaot, 
the  proprietor.  In  conseqaeoce  oE  her  intervie  w  with 
him  she  signed  an  agreement  to  pay  him  £'25U  if  m 
marriage  resulted  through  his  exertions,  and  on  the 
next  day  it  wai  agree!  verbally  that  she  should  p«y 
him,  as  a  "  special  client's  fee,"  £^2  in  order  that  he 
should  tntrodnoe  her  to  gentlemea  with  a  view  to 
matrimony,  of  which  £47  was  to  be  repaid  to  her  at 
the  end  of  nine  months  i(  no  engagement  or  marriage 
took  place  within  that  time.  She  sent  a  cheque  fur 
£62,  and  the  defendant  acknowledged  it  in  the 
following  terms:  "I  have  t)  ackn^wledgd  the 
receipt  of  £5'2,  less  £47  to  be  returned  in  nine  mouths 
should  no  engagement  or  marriage  take  plaae  witbio 
that  period."  Introductions  were  made  and 
photographs  exchanged,  but  nothing  lesoltad  in 
consequence. 

The  plaintiff  brought  this  action  to  reviver  tha £52 
wittiin  five  months  after  the  £32  was  paid. 

The  couDty  court  jadge  found  that  the  contract  was 
a  marriage  brokage  contract,  that  the  defendant  had 
nndertakea  to  flad  the  plantiff  a  husband,  and 
that  the  contract  wm  therefore  illegal;  that  the 
plaintiff  had  repudiated  it  before  the  illegal  purpose 
of  procuring  the  engagement  or  marriage  bad  been 
oarrted  iato  effect,  aud  that  the  plaintiff  was  therefor* 
antitled  to  have  her  money  back. 

The  Divisional  Court  held  that  the  agreement,  not 
being  an  agree  meat  to  procure  for  the  plaintiff  • 
particular  porion  as  her  huabaud,  waa  not  a  marriage 
brokage  contract,  and  was  not  iUegal ;  and  that, 
therefore,  the  claim  as  to  £5  was  in  no  oircumstwaoea 
maintainable,  and  as  to  the  £47  was  premature. 

The  plaintiff  appealed. 

Duke,  K.C,  and  CompUm  Smith,  for  the  plaintiff, — 
The  diitinution  drawn  by  the  Divisional  Caort 
between  a  contract  to  procure  a  marriage  with  a 
particular  person  and  a  contract  to  procure  a  hosband 
or  wife  generally  for  another  person  is  not  supported 
by  the  authorities  and  cannot  be  maintained. 
Marriage  brokage  contracts  were  originally  not 
Ulegal  at  common  law,  but  courts  of  equity,  being 
jealous  of  safeguarding  marriage  relations,  and  in 
order  to  prevent  anyone  from  making  a  profit  out  of 
that  relationship,  refused  to  allow  such  a  person  to 
retain  any  money  paid  under  snoh  a  contract,  and 
ordered  it  to  be  repaid.  The  county  court  judge  hai 
found  as  a  fact  that  this  contract  is  a  marriage  brokage 
contract,  and  there  was  evidence  to  support  that 
finding.  The  contract  therefore  is  illegal  and  TOid, 
And  the  plaintiff  ctn  recover  back  the  money  paid 
under  it.  [They  referred  upon  this  point  to  SeoU  r. 
Ti/Ur,  1  Wh.  &  T,  L,  C.  (7th  ed.),  p.  535 ;  Ball  ». 
Potter,  Show.  P.  C.  16;  Arundel  v.  TrtvUlian,  1  Bep. 
Ch.  47  ;  Rohertt  v.  RoberU,  3  P.  Wms.  66 ;  CW«  t. 
Gibton,  I  Tes.  s;n.  503  ;  King  w.  Burr,  3  Met.  693  : 
Drury  T.  Hooke,  I  Vern.  412;  Taylor  v.  Boweri,  24 
W.  R.  499,  1  Q.  B.  D.  291;  WiUon  v.  Strugnell,  7 
Q.  B.  D.  548,  30  W.  R.  Dig.  50 ;  Herman  v.  JewAner, 
33  W.  B.  606,  15  Q.  B.  D.  561 ;  Ktarlty  v,  Thornton, 
38  W.  B.  614, 24  Q.  B.  D.  742.]  Further,  tbe  dafend- 
ant  waa  a  mere  stakeholder  who  held  £52  to  abide 
a  certain  event.  The  transaction  having  been 
repudiated  before  the  event  happened,  tbe  plaintiff 
can  recover  the  money  back :  Cotton  v.  Thwland,  fl 
T-  B.  405 ;  Tappenden  v.  Randall,  2  Bo«.  *  P.  461 ; 
Aubert  V.  WaUh,  3  Taunt.  277  ;  ITatlilow  v.  Jacktm, 
3  B.  &  0.  221.  A  party  to  th«  oontraot  may  be 
stakeholder :  Univtrtal  Stock  Exchange  ▼.  StracAan, 
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W.  B.  497,  [18961  A.  0.  166;  Barclat/  v.  Peurtoti, 
42  W.  E.  74,  [1893]  2  Cb.  154.  Even  st  law,  there- 
fore, the  plaintiff  could  h»Te  recOTered  thii  ium  ns 
money  bad  and  received  to  the  use  of  the  pUin- 
tiff.  The  defendeuit  cannot  recover  even  tot  senrioefl 
lendf red,  m  they  were  rendered  under  «  void  contract. 

JITonto^ur  Ltith,  KC,  and  Sehillrr,  for  the  defend- 
ant.— Rr«t,  if  this  is  s  marriage  brokaga  contract, 
and  therefore  illegal,  the  plaintiff  o*nuot  recover  the 
money  back  1»c«use  ahe  caonot  make  out  ber  came 
of  action  without  setting  up  the  illegality;  Bentlry 
T.  Bignolri,  5  B.  &  A.  335  ;  Collim  v,  BlanUrn,  1  8m. 
L.  0  (Ilth  ed.),  p.  369;  Tlvnt  v.  Silk,  a  Bait  449; 
Tayli/r  v.  ClittUr,  L.  E.  4  Q.  B.  309,  17  W,  B.  0.  L. 
Dig.  28,  94  ;  Harte,  v.  Ptarl  Life  Amuranfit  Co.,  52 
W.  fi.  457,  [1904]  1  K.  B.  558. '  There  had  been  no 
total  faiiure  of  ouatideration.  If  nothing  hag  been 
doDe  under  the  contract  the  plaintiff  might  recover 
back  the  money:  Symu  v.  Hughfi,  h,  E.  9  Bq. 
475,  18  W.  B.  Ch.  Dig.  139  ;  Simpson  v.  Blo»t, 
7  Tannt.  246  ;  Smith  v.  Brunhg,  2  Tern.  392  ; 
Ktal  V.  Alhn,  2  Yem.  688  ;  Taylor  v.  Bowfri. 
But  if  A  itep  has  bpen  taken  under  the  contract,  the 
plaintiff  cannot  rely  upon  a  total  failure  of  con- 
■ideration  and  cannot  recover  :  Tapprn/fen  v.  Randall ; 
Btrmnn  v.  Jaichnn  x  Kmrlnj  v,  J^homaon  ;  l^cott  v. 
Btotsn,  41  W,  E.  Ue,  [1892]  2  0.8.742.  If  the 
contract  was  not  merrly  illegal,  but  immoral,  the 
plaintifF  07uld  never  reesver — ex  tarpi  aittid  non  oritur 
aetio.  Secondly,  thii  ii  not  a  marriage  brokage  con- 
tract. It  wat  not  a  contract  to  procure  a  marriage 
with  a  partionlar  peraon,  but  to  procure  introductions 
gtneraUy  :  KJmj  v.  Burr,  That  contract  is  not  open 
to  the  objection  of  marriage  brokage,  and  therefore 
not  against  public  policy.  A  marriage  brokage 
contract  was  against  public  policy,  because  it  was 
made  with  a  person  who  could  influence  the 
parlienlar  girl_  specified,  as  a  parent  eiercieing 
iflnenoe  over  his  daughter.  Such  a  contract  would 
t»nd  to  interfere  with  the  unbiassed  advice 
which  a  parent  ought  to  give  to  hia  daughter  upon 
the  sub]  wst  of  her  marriage  by  reason  of  the  money 
payment  mode  to  the  parent.  [CoZKNB-HAioY,  L  J,, 
laid  that  he  had  obtained  from  the  Record  Offloa  the 
bill  in  the  case  of  King  y.  Burr,  which  was  a  ease. 
not  of  a  contract  to  introduce  the  defendant  to  a 
parficolar  lady,  bnt  to  introduce  him  to  ladies 
generally,  and  the  I^ord  Chancellor  refused  the 
BMiitanoe  of  the  court  in  support  of  auch  an  action, 
the  bQI  being  a  bill  of  dircovery  in  equity  in  support 
of  an  action  at  law  to  recover  the  expenaea  of  enter- 
tainments given  by  the  plaintiff  with  a  view  to  oarry 
out  the  contract.*] 

•  The  bill  was  a  bill  in  equity  in  gnpport  of  an 
action  at  law  to  recover  the  expenses  of  entertain- 
rneutl  given  by  the  plaintiff  under  an  agreement 
with  the  defendant  to  introduce  him  to  some 
Woman  of  fortune  with  a  view  to  marriage,  and  the 
defendant  demurred  to  the  bill,  and  the  demurrer 
was  allowed,  the  Lord  Chancellor  saying  that  he 
wonld  not  give  any  assistance  in  support  of  such  an 
action.  The  decision  was  in  IS  10.  The  bill  set  out 
the  matrimonial  adveitisement  which  led  to  the  agree- 
ment, sod  the  defendaot's  promise  in  consequence. 
Th«_  advertisement  was  as  follows:  "Marriage 
InstJtotion,  No.  8,  Margaret -street,  Cavendish -square. 
The  restrained  and  delicate  condition  which  cuatoan 
UapoBW  on  females  subjeota  them  to  great  disadvan- 
tagM.  By  this  instilution  all  impedimenta  are 
ooriated.  Ladies  who  have  fixed  their  affections 
™t  i)«v«r  avowed  the  preposseision  may  be  instructed 
how  to  effect  their  wiahes.  Any  gentleman  who  has 
"Oned  a  predilection  for  a  Udy  may  be  assisted  in 


Duhe,  K.G„  replied. 

CoLLiNa,    M.E.— This    is   an    appeal    from    the 
Divisional  Court  reversing  the  decision  of  a  county 
court  judge.     The  circumstances  are  shortly  these  : 
The  plaintiff,  a  young  lady,  was  desirous  of  getting 
married.     She  was  attracted  by  an  advertisement  in 
the  Matrimonial  Fott,  of  which  the  defendant  was  the 
proprietor,  and  ahe  got  into  comm.unication  with  him. 
He  undertook  to  assist  ber  to  get  married  by  means  of 
introductions  to  gentlemen,  and  she  agreed  to  pay 
him  £250  in  the  event  of  a  marriage  resulting  there- 
from, and  also,  ae  a  "  special  client,"  she  handed  to 
him  £52,  ot  which  sum  he  was  to  keep  £6  in  any 
event,  and  the  balance  of  £47  in  the  event  of  an 
engagement  or  a  marriage  takiog  place  within  nine 
montba.     The  defendant  gave  her  various  introduc- 
tions, and  at  the  end  of  two  mouths  she  thought 
better  ot  it  and  demanded   her  money  back.     The 
cotinly  court  judge,  in  an  admirable  judgment,  came 
to  the  conclusion  that  the  plaintiff  was  entitled  to 
recover  back  the  £52,  the  contract  being  a  marriage 
brokage  contract,  and  therefore  one  with  regard  to 
which  the  law  wonld  not  assist  in  its  accomplishment 
—that  it  wai  a  contract  which  the  law  regarded  with 
disfavour,  and  would  give  its  assistance  to  a  party  to 
it  who  wa«  seeking  to  undo  it.    The  Divisional  Court 
came  to  the  conclasiou  that  «  contract  to  procars 
introductions  with  a  view  to  marriage,  giving  the 
lftdy_  a    choice,    was    not    within    the    mischief    of 
marriage  brokage,  which  was  csnflned  to  a  contract 
to  procure  a  marriage  with  one  partioalar  persoo. 
When  one  looks  back  at  the  principle  upon  which  the 
law  as  to  these  oontracU  rests,  I  fail  to  find  any 
foundation     for     that     distinction.       The    principle 
seems    to    ma    to    be    violated    just    as    much    by 
a   contract    to    bring    about    a  marriage  with   any 
one  of  several  persons  as  with  one  particular  person, 
Tiie  principle  ii  most  clearly  stated  in  Colt  v.  Oikton, 
1  Vet.  sen.  603,  where  Low!  Hardwicke  said  :    "  To 
be  sure,  this  court  has  been  extremely  jealous  of  any 
contract  of   this    kind   made  with    a    guardian    or 
servant,  especially  with  a  servant,  in  respect  of  the 
marriage  of  persons  over  whom  they  have  an  ioilaenoe; 
(and  has  been  jostly  so,  nothing  tending  more  to 

obtaining  her.  Those  who  have  yet  formed  no 
attachment  may  have  object*  pointed  out  to  them. 
The  anions  which  have  already  been  effected  prove 
how  secret  and  circumspect  Mis.  Morris  conducts  her 
business,  and  that  ahe  uses  means  peculiar  to  heraelf 
and  generally  successful.  The  applicants  pay  in  the 
first  instance  ten  or  twenty  guineas.  She  rises  or 
lowers  her  demand  according  to  their  condition  and 
capacity,  and  gives  them  an  immediate  introduction. 
She  rf  quires  their  names,  places  of  residejice,  and  ft 
particular  description  of  their  circumstances,  without 
whioh  she  cannot  serve  them,  and  she  attaches 
responsibility  to  her  recommendations,  and  cannot 
introduce  persons  until  she  knows  them  thoroughly. 
The  secrecy  tbat  has  all  along  been  observed  is  a  pledge 
for  her  that  she  can  never  abuse  their  confidence  placed 
to  her.  None  are  introduced  except  those  whose 
characters  are  unexceptionable,  but  if  they  are  rejected 
tfaey  are  never  exposed."  The  promise  of  the  defend- 
ant, who  was  a  general,  waa  set  out  as  follows: 
"  Should  the  intercourse  between  me  and  the  pro- 
prietors of  the  institution  be  instrumental  to  my 
marrying  a  lady  to  whom  I  have  been  introduced,  I 
promise  to  pay  £1,000  on  the  day  of  marriage.  The 
general  expect!  to  be  introduced  to  no  lady  who  has 
not  property  the  annual  produce  of  which  is  less  than 
£1,600  per  annum,  of  uublemiahed  character,  and  of 
respectable  oonneotione,  her  age  from  thirty-seven  to 
fifty-seven," 
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introduce  improper  matches),  and  by  roles  ntabliahed, 
not  regarding  whether  the  match  is  proper  or  no,  if 
brought  about  by  a  marriage  brokage  contract,  sets  it 
aside ;  not  for  the  sake  of  the  particular  inatanoe  or 
the  person,  but  of  the  public,  and  that  marriages  may 
be  on  a  proper  foondation ;  therefore,  though  a  proper 
match,  as  it  was  in  Hall  v.  Potter,  Show.  P.  C.  76,  yet 
for  the  sake  of  the  mischief  that  would  be  intro- 
duced, and  to  prevent  that  ioflnenoe  whidi  serrants 
more  especially  would  gain  over  youog  Udies,  the 
court  sets  it  aside ;  and  if  that  was  the  nature  of  the 
contract,  I  do  not  know  that  subsequent  confirmations 
have  been  permitted  to  stand  in  the  way  of  the  relief 
sought,  .  .  .  Nor  will  the  annuities  being  granted 
after  the  marriage  alter  the  case;  for  in  that  great 
authority  in  Lord  Coventry's  time  of  Arundel  t. 
Trevillian,  1  Bep.  Ch.  47,  the  bond  for  performance 
was  giv<  n  after  marriage,  the  husband  having  his 
hands  free ;  yet  the  court  even  so  long  ago  did  not 
suffer  it  to  prevail.  In  those  cases,  therefore,  such  a 
sort  of  coD&mation  or  subsequent  acts  have  not  been 
considered ;  nor  in  other  cases  where  there  is  remedy 
on  like  grounds ;  as  in  private,  clandestine  agreements 
in  oontradiciion  of  the  public  marriage  agreement ;  as 
by  husband  to  return  part  of  his  wife's  fortune  with- 
out the  privity  of  his  own  relations;  for  unles* 
something  released  or  barred  his  action  the  court 
will  never  suffer  such  subsequent  acts  to  bar  it." 
That  case  is  iiuportant  as  showing  that  the  cause  of 
the  mischief  aimed  at  is  not  merely  a  contract  to 
pre  care  a  marriage  with  one  partictdar  person,  but  that 
it  exists  equally  in  the  case  of  a  contract  to  procure  a 
marriage  generally.  I  can  see  no  distinction  in  thi« 
respect  between  the  one  contract  and  the  other.  At 
the  bottom  of  a  marriage  brokage  contract  was  the 
marriage  brokage  itself,  thereby  introducing  the  con- 
sideration of  a  money  payment  into  what  should  be 
free  from  any  such  tMnt.  The  case  is  frequently  com- 
plicated by  the  fact  that  other  elements  intervene, 
such  as  undue  influence  on  the  part  of  a  parent  or 
guardian,  but  those  are  not  essential  elements  in 
marriage  brokage.  It  was  clearly  decided  in  the  case 
of  King  v.  Burr,  3  Mer.  693,  a  case  which  is  indis- 
tinguishable in  its  facts  from  the  present  case,  that 
the  very  mischief  aimed  at  included  the  case  of  a 
contract  for  introductions  generally  with  a  view  to 
marrisgp.  Coz°ns-Hardy,  L.J.,  has  obtained  the  bill 
in  that  case  from  the  Becord  Office,  and  the  circum- 
stances are  practically  identical  with  those  in  the 
present  case.  The  plaintiff  undertook  to  give  to  the 
defendant,  who  was  desirous  of  getting  married, 
introductions  to  ladies,  and  the  plaintiff  was  to  reseive 
a  sum  of  money  if  a  meoriage  resnlted.  It  involved 
expensive  entertainments,  and  the  plaintiff  sued  the 
defendant,  who  was  a  general,  at  law  to  recover  the 
price  of  the  entertainments,  and  the  plaintiff  filed  a 
bill  in  the  Court  of  Chancery  for  discovery  in  aid  of 
the  action  at  law.  Therefore  the  very  point  as  to 
the  contract  being  one  for  inti  odnotions  to  ladies 
generally,  and  jiot  a  contract  for  an  introduction  to 
one  particular  lady,  arose.  The  bill  was  met  by  a 
demurrer,  and  the  demurrer  was  allowed.  The 
coincidence  between  the  methods  employed  in  1810, 
when  that  case  was  decided,  and  those  employed  now 
is  singular.  The  Divisional  Court  had  not  the 
advantage  of  seeing  the  bill  in  that  case,  and  therefore 
they  had  not  the  assistance  which  we  are  able  to  derive 
from  it.  With  great  respect,  I  am  unable  to  agree 
with  the  judgment  of  the  Divisional  Court;  and  in 
my  opinion,  both  upon  principle  and  upon  authority 
this  transaction  falls  within  the  mischief  of  marriage 
brokage. 

Then  comes  the  next  question,  which  was  not  dis- 
cussed in  the  court  below— namely,  assuming  the 
contract  to  be  void,  has  there   been   such  a  part 


performance  of  it  as  to  debar  the  plaintiff  from  getting 
relief.  In  other  words,  can  the  plaintiff  insist  upon 
the  right  to  have  the  transaction  undone.  T&at  ia 
an  important  question  It  is  said  that  the  lady  wsm 
a  party  to  an  illegal  contract,  and  that  she  comes  to 
the  court  setting  up  her  own  wrong  and  asks  for 
relief.  It  is  said  that,  though  in  modem  times  parties 
have  resiled  from  an  illegal  contract  before  the  illegal 
purpose  has  been  accomplished,  yet  they  cannot  do  bo 
if  any  part  of  the  illegal  purpose  is  fulfilled,  and  that, 
as  in  the  present  case  introductions  have  been  given 
and  trouble  and  expense  incurred,  it  is  now  too  late 
for  the  plaintiff  to  resile  from  the  contract.  Tbe 
plaintiff  places  her  case  upon  two  grounds.  Firat, 
she  daima  to  recover  back  the  money  deposited  to 
ab'de  an  event  which  never  happened,  and,  standing 
upon  her  common  law  rights,  she  says  that  she  has 
deposited  with  the  defendant  a  sum  of  money  to  be 
kept  by  him  only  upon  the  happening  of  a  certain 
event ;  that  that  is  an  illegal  object,  and  there  is  no 
contract  binding  at  common  law,  and  that  it  is 
competent  for  her  to  revoke  it  at  any  time  before  the 
happening  of  the  event ;  and  that  she  has  revoked  it 
before  the  happening  of  the  event  and  is  therefore 
entitled  to  reoover  bi^  the  money.    Upon  this  point 

1  must  refer  to  the  judi^ment  of  Stirling,  J.,  ia 
Barclay  v.  Pearson,  42  W.  B.  74,  at  p.  77,  [1893] 

2  Cb.  154,  at  p.  168,  where  he  said :  "  HtuMvo  t. 
Jackeon  was  an  action  in  which  the  plaintiff  stad 
one  Wilcoxon  deposited  money  in  the  hands  of  a 
stakeholder  to  abide  the  event  of  a  boxing  match 
between  them,  and  after  the  battle  the  plaintiff 
demanded  Uie  whole  sum  from  the  stsJceholder, 
and  threatened  him  with  an  action  if  he  paid  it 
over  to  Wilcoxon.  This  he  neverthdess  did  by 
the  direction  of  the  umpire,  and  it  was  held  tiiat 
the  plaintiff  was  entitled  to  recover  from  him  his 
own  stake  an  money  had  and  received  to  his  use. 
littledale,  J.,  stated  the  law  very  dearly  thus: 
'If  two  parties  enter  into  an  illegal  contract,  and 
money  is  paid  upon  it  by  one  to  the  other,  that  may 
be  recovered  back  before  the  execution  of  the  contract, 
but  not  afterwards.  In  the  case  of  persons  entering 
into  such  a  contract  and  paying  money  to  a  stake- 
holder, if  the  event  happens  and  the  money  is  paid 
over  without  dispute,  that  is  considered  as  a  oomplete 
execution  of  the  contract,  and  the  money  cannot  be 
reclaimed;  bnt  if  the  event  has  not  happened,  the 
money  may  be  recovered.  With  respect  to  a  stake- 
holder, there  is  a  third  case — viz.,  where  the  event  has 
happened,  but  before  the  money  has  been  paid  over 
one  party  expresses  his  dissent  from  the  payment. 
Under  such  circnmstances  he  may  recover  it;  and 
perhaps  it  may  be  said  that,  although  the  event  has 
happened,  yet  the  contract  is  not  completely  executed 
untu  the  money  has  been  paid  over,  and  therefore  the 
party  may  retract  at  any  time  before  that  has  been 
done.' "  Other  authorities  have  been  referred  to, 
notablv  Tappenden  v.  Bandall,  2  Bos.  &  P.  467.  Pat 
upon  tue  naked  ground  of  common  law,  the  point  is  a 
good  one.  In  term^  the  money  was  deposited  to  abide 
the  happening  of  a  particular  event — namely,  mar- 
riage. If  the  event  took  place  the  money  was  to 
remskin  with  the  defendant.  If  it  did  not  t^e  place, 
unless  the  plaintiff  was  prevented  from  daiming 
relief  upon  the  ground  of  illegality,  she  can  recover. 
The  plaintiff  has  agreed  to  pay  money  upon  the 
happening  of  a  certain  event,  and  she  has  a  right  to 
re^e.  She  may  say,  in  answer  to  the  objection  that 
some  thing  has  been  done  under  the  illegal  contract,  that 
it  was  no  part  of  this  contract  that  the  defendant  should 
do  what  he  did — viz.,  make  the  introductions — that  he 
has  taken  steps  outdde  the  contract  in  order  to  bring 
about  the  fulfilment  of  the  contract  more  easily,  and 
that,  that  being  so,  as  the  event  has  not  happened, 
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■be  dkn  reooTei*.  That  aeeros  to  me  to  ba  a  good 
groand  of  deciiion.  But  I  do  not  wisb  to  teat  tny  judi;- 
meat  npon  that  ground  slone.  I  deiire  to  pnt  it  aUo 
npOD  tbe  other  and  wider  g^rouod  taken  by  the  plaintiff 
— namely,  tiie  doctrias  and  praciics  of  tbe  old  oonrts 
of  equity  aa  to  marriage  brokage'  contraote.  Tbe 
particular  mitohief  aimed  at  wai  marriage  brokage. 
Tbat  wag  not  a  common  law  docMne,  Up  to 
about  150  years  ago  there  wat  do  objection  at  com- 
mon law  to  a  mtrriaee  brokige  oontraat.  But  courts 
o[  equity  took  a  different  view  of  the  matter,  and 
courta  of  law  ha?e  liaoe  modified  their  view  of  tho 
matter  and  bare  shaped  their  course  accordingly. 
Eijijity  did  not  measure  its  pTOcodure  by  the  narrow 
common  law  rule  ;  for  iottance,  the  rule  an  to  the 
neceacity  for  a  t^tal  failure  of  consideration  when  th>> 
contract  wai  tainted  with  illegality  was  not  applied. 
As  wag  pointed  out  by  L^rd  Eardwicke,  a  court  of 
w)>tity  had  a  right  to  intervene  even  after  the  c  mtract 
had  been  performed  either  wholly  or  in  p«rt  ;  that  is 
to  lay,  even  after  the  marriage  has  been  brotti^ht 
aboQt.  A.  cinrt  of  equity  would  attU  give  relit-f  to 
tbe  party  to  tk?  Ulegal  contract,  and  iu  one 
reported  case,  at  least,  the  court  ordered  the 
money  to  be  repaid  after  the  marriage.  la 
Afundtl  T,  Trtvillian,  1  Rep.  Ch,  47,  the  court  set 
Hide  a  bond  even  after  the  marriage  had  taken  place. 
In  Drtiry  v,  Hoofcf,  1  Vern.  412,  again,  a  bond  wat 
ordered  to  be  given  up  after  tbe  marriage.  In  Smith 
V.  llriiniiiy,  2  Vern,  302,  not  only  was  the  bund 
ordered  to  be  given  up,  bit  tbe  money  which  had 
been  paid  was  order^  to  be  refunded.  There  are 
ether  iuitances  which  might  be  qiiotwl.  That  a, 
court  of  equity  would  iutetfere  in  thia  particular 
branch  of  the  law  is  apparent  from  the  observations 

•  of  the  judges.  In  H'lberts  v.  liniiertt,  3  P.  Wmt.  AG, 
8>r  Joaeph  Jekyll,  U.R.,  said  that  this  was  perhapi 
tiie  only  instance  in  which  a  court  of  equity  would 
intervene  aiter  the  matter  had  been  cousttm mated, 
and  the  courta  had  always  shown  a  desire  of  keeping 
open  a  focus  [xeaiieiilite  in  this  ctais  of  case.  The 
contract  being  within  the  mischief  aimed  at,  where  a 
party  was  deairous  of  resiling  from  the  contract  the 
court  refuted  to  interpose  a  biirrier  in  the  way  of  the 
fulfitnent  of  that  desire  which  could  only  have  the 
effect  of  indirectly  giving  tffect  to  the  contract.  In 
Tiippfnden  v.  RanihiU  Heath,  J.,  said :  "  It  seems  to 
me  that  the  diatiuction  adopted  by  Bullar,  J.,  between 
contracts  executory  and  executed,  if  takr^ti  with  those 
modifications  whiob  he  would  necessarily  have  applied 
t>  it,  ii  a  sound  distinction.  Uodoubtedly  there  may 
be  cues  where  the  oontragt  may  be  of  a  nature  too 
grossly  immoral  for  the  court  to  entar  into  any  dis- 
coHton  of  it ;  as  where  one  msn  has  paid  money  by 
way  of  hire  to  another  to  murder  a  third  perioa.  But 
where  nothing  of  that  kind  occurs,  I  think  there 
ought  to  he  a  lotut  p>rniUnti<c,  and  that  a  party  should 
not  bs  compelled  against  his  will  to  alhere  to  the 
contract"  In  Jieynelt  v.  Spryf,  I  Dd  G.  M.  &  G. 
Clio,  Knight-Bruce,  L.J.,  said:  "Where  the  parties 
tu  a  coutxac!:  against  public  policy,  or  illegal,  are  not 
in  oari  dtlicio  (a 'id  they  are  not  a)  ways  so),  and  where 
pablio  policy  is  onsidered  as  advanced  by  allowing 
uther,  or  at  least  the  more  excusable  of  tbe  two,  to 
■us  tor  relief  against  tbe  transaction,  relief  is  given 
to  him."  1  cite  these  cases  to  show  that  the 
jiuisdiction  of  courts  of  equity  was  wider  thau 
tha  old  jurisdiction  of  the  common  law  courts, 
■ad  that  they  were  not  bound  by  the  hard  >  and - 
f«t  rule  that  the  court  would  not  intervene  if 
a  iTthing  bad  been  done  under  the  cou tract. 

I  Cum*  now  to  the  more  modern  authoritief, 
T'lylar  r.  Bnwnrt,  wbioh  was  reliel  upon  by  the 
pUiiitiff,  and  Ktarky  v.  Thomson.  As  to  Taylor 
T.  Bmutn,   that   was    undoubtedly   a   decision    of 
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^B  pUillti 
B  T.    &p 


this  court,  and   as   such  is  binding  uooa    us.     The 
(-ff^ct  of  that  case   was    this :    The   plaintiff,    being 
in     embtrrassad     circumstances,     was     desirous     of 
defrauding  his  creditors,  and  in  order  to  brisg  tbat 
abiut  he  arranged  with  a  m«n  named  Atcock  that  the 
latter  should  take  bit  furniture  under  a  fictitious  sale, 
and  Alcock  agreed  to  assist  in  the  sob  erne  by  taking 
and  warehousing  the  furniture.    Alcock  then  made  a 
fraudulent  sale  of  the  furniture  to  the  defendant,  who 
was  a  party  to  the  fraud.     The  plaintiff  brought  an 
action  to  set  aside  tbe  sale  and  to  recover  the  fnmi- 
tnre,  and  the  court  treated  the  defendant  as  having 
no  better  title  than  Aloook,  and  gave  }nd(;meot  for 
the  plaintiff.     Mellisb,  L.J.,  there  said  :  "  I(  money  ii 
paid  or   goods  delivered  for  so  illegal  purpose,  the 
person  who  had  so  paid  the  mouF'y  or  delivered  the 
goods  may  rfoover  them  back  before  the  illegal  pur- 
pose is  carried  out ;  but  if  he  waits  till  tbe  illegal 
purpose  is  carried  out,  or  if  he  seeks  to  enforce  the 
illegal   traQKaction,  in  neither  case  osn  he  maintain 
an  action;  the  law  will  not  allow  thit  to  be  done," 
Clearly  some  c  msidera^ion  had  b9eu  given  by  Alcock, 
as  he  undertook  to  and  did  warehouse  tbe  furniture 
apparetitly  at  his  own  expanse,   but  that   was  not 
allowed  to  interfere  with  tbe  decition  of  tbe  court. 
The  crjurt,  upon  the  ev.dence,  came  to  the  contdusion 
that   there  had  bsen   no  actual   defrauding    of  the 
creditors,  and  havieg  regtrd  to  the  main  object  of 
tbe  scheme  they  came  to  the  conclusion  that  no  part 
of  that  obje:t  had  been    accomplished.      How    far 
ii  that  modified  by  KeaHey  v.  Thornton  ?    That  was 
also  a  decision  of  this  conit,  but  the  circumstances 
were  v^ry  diffiirent.     The  head-note  states  tbat  tbe 
dufendants  were  solicitors  to  the  petitionine  creditor 
io  certain  bankruptcy  prooeedingi,  and  had  incurred 
costs  which  were  to  be  paid  out  of  the  estate.     The 
plaintiff,  a  friend  of  the  bankrupt,  offered  to  pay  to 
the  defendants  a  sum  of  miney  for  these  costs  which 
had  not  been  paid  owing  to  want  of  assets,  on  their 
nndertaking  not  to  appear  at  the  public  examination 
of  the  bankrupt,  and  not  to  oppose  his  order  of  dit- 
ch trge.     Toe  dsf Sudan ts,  with  the  consent  of  their 
cUeat  agreed  to  this,  and  received  tbe  money.    They 
did   not  appear    at  the  pibtic   examination  of  the 
bankrupt,  and  before  any  apptioation  for  hit  discharge 
had  been  made    the   plaintiff  brought  an  oottnu  to 
recover  biok  the  miney  from  the  dpfflndants.     Held, 
that  though  the  ooo tract  was  illegal,  tbe  partial  per- 
formance of  it  prevt<oted  the  plaintiff  from  recovering 
back  the  money  paid  under  it.     Fi-y,  LJ.,  took  ex- 
ception  to   tbe  statement  of  Mellisb,  L.J.,  quoted 
above.     He  said :  "  It  is  remarkable  that  this  propo- 
sition is,  MS  I  believe,  to  be  found  in  no  earlier  case 
than   Taylor  v.  Boweri,  which  occurred  in  1876,  and 
notwithstandiog  the  very  high  authority  of  the  learned 
juilge  who  expressed  the  law  in  tbe  terms  which  I 
have  read,  I  cannot  help  saying  for  myself  that  I 
think  the  expect  of  tbe  application  of  that  principle, 
and  even  the  principle  itself,  may  at  some  time  hers- 
after  r*qaire  consideration,  if  not  in  this  court,  ^et  in 
a  higher  tribuoal ;  and  I  am  glad  to  find  that  m  ex- 
preiaing  tbat  view  I  have  the  entire  concurrence  of 
the  I/ord  Cbief  Justice."    But  it  is  to  be  observed 
that  in  that  case  tbe  illegal  purpose  itself,  which  was 
to  defeat  creditors  by  suppressing  information,  had 
been  largely  accomplished.     The  solicitors,  who  knew 
all  about  the  mutter,  hod  abstained  from  appearing 
on  ihi  public  examination.     Therefore  tb?  case  is  not 
npon  all  fours  with  the  present  case. 

In  the  pr<'aant  case  no  part  o(  the  illegal  ptirpoie 
has  benn  performed.  Therefore,  even  assuming  that 
tbe  dktum  of  Fry,  L  J.,  controls  us,  it  is  not  in 
point,  when  one  remembers  that  the  objeot  was  to 
bring  about  a  marriage,  whiob  could  not  be  performed 
in  part,  whereaui  in  that  case  the  purpose  oould. 


id. 
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notice  that  Sir  Frederiok  Pullook  in  hU  work  on 
Oontnusta  (7th  ed.),  p.  383,  qaalifl«s  Helliih,  LJ.'s, 
ptopositioo  Vy  niMtitatuig  for  the  words"  the  illegal 
pnrpove,"  the  words  "  any  material  part  of  the  illfgal 
purpoee."  Therefore,  whether  we  regard  this  ease 
from  tlie  point  of  ^ew  of  the  common  law,  or  from 
the  larger  point  of  view  of  a  court  of  equity,  we  can 
give  reuef  against  this  contract,  which  ought  never  to 
have  been  made,  notwithstanding  that  the  defendant 
has  taken  trouble  and  incurred  some  expense  in  doing 
something  towards  its  accomplishment.  In  my 
winion,  therefore,  the  judgment  of  the  Divisional 
Cwnrt  was  wrong,  and  the  appeal  ought  to  be 
allowed. 

Uathkw,  L.J. — ^I  am  of  the  same  opinion.     There 
are  three  questions  which   we   have   to    consider. 
First,  is  the  contract  a  marriage  broksge  contract  f 
secondly,  if  it  is,  is  it  illegal  f   and  thirdly,  can  a 
marriage  brokage  contract  be  rendered  binding  by 
part  performance  t    With  regard  to  the  first  question, 
in  my  cminion  it  is  a  question  of  tact.    If  there  was 
reasonable  evidence  to  justify  the  conclusion  arrived 
atnpon  this  point  by  the  county  comt  jndg^,  we  can 
not  interfere.     I  think   that  there  was  reasonable 
evidence.     The  Divisional  Court  drew  a  distinction 
between  a  oootraot  for  reward  to  procure  a  marriage 
with  one  particular  person  and  a  contract  to  procure 
a  maniage    with   some  person   generally,  giving  a 
choice  to  the  person  with  whom  the  contract  was 
made.    In  my  opinion  there  is  no  such  distinction. 
I  am  therefore  obliged  to  differ  from  the  dedtion 
arrived  at  upon  this  point  by  the  Divitional  Court, 
and  in  my  opioion  tms  is  a  marriage  brokage  con- 
tract.   As  to  the  second  question,  no  doubt  in  many 
decisions  marriage  brokage  contracts  are  referred  to  as 
illegal.  But  in  what  sense  are  they  illegal  P  It  is  much 
too  strong  to  apply  the  words  turpit  cauta  to  a  con- 
tract of  this  sort,  or  to  speak  of  the  plaintiff  as 
allegant  turpitudinem.    The  contract  is  not  analogous 
to  a  contract  in  restraint  of  trade  or  a  contract  to 
stifle  a  proieontion.    The  real  nature  of  the  contract 
is,  as  it  seems  to  me,  that  it  is  nudum  factum,  and  the 
law  says  that  it  imports  no  consideration  and  that  no 
rights  shall  be  permitted  to  arise  under  such  a  con- 
tract.   The  real  position,  where  a  contract  is  nudum 
pactum  and  executory,  is  that  it  may  be  resdnned. 
The  position  of  the  delendsnt  is  that  of  a  stakeholder 
holding  money  whidi  is  to  be  paid  over  upon  an 
engagement  or  marriage  taking  place.    There  was  no 
consideration  for  such  a  contract,  and  the  plaintiff 
had  a  locu$  panitentiae.    With  reference  to  the  third 
question,  it  part  performance  were  to  have  the  effect 
contended  tor,  the  rule  of  law  would  be  tendered 
nncatory.      It   would   be   only   necessary   tor  the 
defendant  to  write  some  letters  or  do  some  other 
trifling  act  in  order  to  render  the  rule  of  law  useless. 
It  is  impossible  to  suppose  that  the  law  would  allow 
itself  to  be  truttrated  in  that  way.     In  my  opinion 
the  appeal  should  be  allowed. 

Coznra-HABDT,  L.J. — I  am  of  the  same  opinion. 
The  only  point  decided  by  the  Divisional  Oout  was 
that  tUs  was  not  a  marriage  brokage  contract 
because  it  was  not  a  contract  to  procure  a  marriage 
with  a  specified  indiridual.  They  were  led  to  that 
conclusion  by  a  reference  to  Drury  v.  Hooke,  1  Tern. 
412,  where  uie  Lord  Chancellor  spoke  of  the  bond  as 
"  a  sort  of  Iddoapping."  That  was  no  doubt  so  in  that 
oase.  But  Drury  v.  Hocike  was  decided  in  1686,  at  a 
time  when  there  was  a  difference  of  opinion  as  to 
whether  marriage  brokage  contracts  could  only  be 
set  aride  when  there  was  some  fraud  or  illegal 
coercion.  That  question  was  disposed  of  by  the 
House  of  Lords  iu  Hall  ▼.  PMer,  Show.  F.  0.  76, 
dedded  in  1696,  when  a  manr'age  brokage  contract 


was  set  aside,  thongh  the  marriage  had  taken  pUoa 
and  thongh  there  was  no  fraud.  We  have  also  baid  tli* 
opportnnTtjr  of  sedng  ilie  bill  in  the  case  of  King  t. 
Burr,  and  it  shows  uat  the  ^pround  upon  which  the 
Divisional  Court  based  thdr  judgment  is  not  main- 
tainable. We  therefore  start  with  this— that  thia  ii 
a  maniage  brokage  contract.  A  g^reat  deal  of  dia- 
cussion  took  place  towards  the  end  of  the  teventemtti 
century  about  those  contracts,  lliey  were  not  then 
void  at  common  law.     Courts  of  equity,  bowersr, 

rve  relief;  and  as  late  as  1735,  in  Law  v.  Law,  S 
Wms.  391,  Talbot,  L.C.,  said  that  marriage 
brokage  bonds  were  g^ood  at  law.  That  was  a 
case  where  A.  by  his  interest  with  the  Oom- 
missionen  of  Exdse  got  an  office  in  that  bianoli 
of  the  Bevenae  for  B.,  who  in  consideration  thereof 
gave  a  bond  to  A.  ti  pay  him  £10  per  annum 
as  long  as  B.  enjoyed  the  place.  It  was  held  that 
equity  would  give  relief.  The  Lord  Ohanodlor  said : 
"  But  supposing  it  to  be  a  good  bond  at  law,  to  are 
all  marriMe  brokage  bonds;  which  yet  an  jutly 
condemned  in  eqmty,  as  introdnctive  of  infinite 
misohief."  The  court  in  that  case  gave  relief  to  the 
executrix  of  one  of  the  parties,  and  it  ordered  tiie 
bond  to  be  delivered  up  to  be  cancelled,  though  the 
party  to  the  bond  had  obtained  the  office,  and  the 
consideration  moving  from  the  other  party  had  been 
performed.  The  matter  did  not  stop  there,  beoanae 
in  ttie  earlier  cass  of  Bmith  v.  Brvming,  2  Vem.  393, 
which  ought  properly  to  be  Ooldtmtth  v.  Bruning,  the 
court  ordered  a  repayment  of  money  which  had  been 
actually  paid  on  account  of,  and  in  anticipation  of ,  the 
marriage.  I  have  had  an  opportunity  of  sedng  the 
reoord  m  that  case.  It  was  a  decision  of  the  Master 
of  the  Bollf ,  and  he  ordered  not  only  that  the  bond 
should  be  delivered  np  to  be  cancelled,  but  also  that 
the  60  guineas  actually  paid  should  be  repaid  by  the 
defendant. 

Upon  these  grounds,  all  courts  having  now  the 
juriraiction  of  courts  of  equity,  there  is  inrisdio- 
tion  to  order  this  sum  of  £62  to  be  repaid.  It  is 
unnecessary  for  me  to  go  further  into  the  matter. 
I  entirely  agree  with  the  other  grounds  dealt  with  by 
the  Master  of  the  Bolls. 

Appeal  allowed. 

Solicitors  tor  the  plaintiff,  Oobum  A  Co. 

Solioitots  tor  the  defendant,  Kermelh,  Brown,  S  Co, 
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BBOwn  V.  Haio  um  Oxlkt.  (a.) 

Practice — Cottt — Further  teeurity/or  eoiti — Applioation 
after  trial — Summons  for  direction* — AppiHeaUon  hy 
way  of  natioe — Proper  method  by  frtm  »wiaium»r— 
Ord.  30,  rr.  2,  6 ;  ord.  65,  r.  6. 
After  trial  and  judgment  the  proper  method  to  proceed 
in  an  interlocutory  matter  is  by  a  freth  twmrnoM,  and 
not  by  notice  under  the  tummontfor  directione. 

The  plaintiff  in  an  action  brought  for  a  declaration  of 
partnerihip  and  for  an  euxount  had  been  ordered  to  give 
leeurity  for  cottt.  At  the  trial  it  wa»  ordered  that  the 
account*  betu>een  the  partie*  *hould  be  taken  by  the  official 
referee.  The  defendant*  applied  by  notice  under  the 
tummon*  for  direction*  that  the  plaintiff  ehould  be  ordarei 

(a.)  Reported  by  B.  Vkasjojs  Stitbbiko,  Beq., 
'  Batiister-at-Law. 
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to  p've/urtlur  seeurilij  for  the  tost»  to  le  incurred  in  the 
inqutrg  be/ore  the  ojieial  receiver. 

Beldf  that  the  appltoation  matt  be  refuied,  ai  the  sum- 
mora  for  direcliont,  utider  rvhich  the  notice  toat  given, 
vKU  pitt  an  tnd  to  hg  the  trial  and  judgment. 

Thia  wsa  an  application  bj  e&oh  of  tbe  two  defencl- 
uiti  in  the  above  action  for  an  order  that  the  plain- 
tiff might  be  ordered  to  give  further  seciiritf  for  their 
ootts ;  and  the  cjuettion  raided  wai  as  to  whether  luch 
an  order  could  be  made  opoa  a  lummonj  for  direotiong 
ander  order  30,  an  order  haviiig  been  made  when 
tbe  action  came  on  for  trial  tor  an  account  to  be  taken 
bjr  an  oGSciat  referee. 

The  action  was  brought  by  A,  K.  Brown  for  a  deolar- 
atioD  of  partaenhip  and  to  have  an  account  taken  of 
atl  the  dealinga  and  traniactiooB  in  connection  with 
the  partnerahip  Drhich  he  alleged  existed  between 
bimaelf  aod  the  defendanta  in  respect  of  carta  in  con- 
ceaaions  granted  by  the  Egyptian  and  Soadtn  Govern- 
meuta  for  prodpocting  for  minerals  and  preoioni 
stone«,  and  which  were  referred  to  in  a  certain  letter 
dated  the  13th  of  September,  IBOl,  aigned  and  lealtd 
by  tbe  defendant  Haig,  and  which  was  in  the  foUow- 
iog  terma :  "  Gentlemen, — It  is  understood  between 
n«  that  tbe  conoea«ions  I  hold  from  tbe  Egyptian  and 
Soudan  Governments  for  exclujive  prospecting  at  this 
date  are  held  by  me  for  myself  and  yourselves  ,and 
that  all  pro&t«  arising  ia  connection  with  the  aale  or 
other  dealing  with  the  said  two  couoesaions  shall  be 
divided  into  three  equal  parts — one  part  for  myself, 
one  for  A.  K.  Brown,  and  one  for  J,  O,  Oxley, — 
TooM  faithfully.  G.  O.  Haig." 

The  plaintiff  was  resident  out  of  Jurifldiction,  and  on 
the  Ilth  of  April,  li)0j,  Kekewioh,  J.,  made  an  order 
directing  the  plaintiff  to  give  aeoorit;  for  costs  to  each 
of  the  two  defeadants. 

Tbe  action  caute  on  for  hearing  on  the  2^th  of  May 
and  tbe  Bth  of  June.  No  witneesM  were  heard,  but 
the  pliiatiff  admitted  that  he  w&b  bound  to  oontribate 
one  (qtial  third  pait  of  expenditure  in  connection 
with  the  concessions  mentioned  in  the  letter  set  out 
above,  and  Joyce,  J.,  ordered  that  it  be  referred  to 
the  official  referee  to  take  an  aooount  of  all  the  deal- 
ings and  transactions  in  connection  with  tbe  con- 
cesiionB  before  mentioned,  and  the  oEScial  referee  was 
to  be  at  liberty  to  report  to  the  court  specially  upon 
•nj  point  arising  on  the  account.  And  it  was  also 
ordered  that  tbe  further  consideration  of  the  action 
he  adionmed,  and  any  question  aa  to  ooita  be  reserved 
with  liberty  to  the  parties  to  apply  aa  they  may  be 
advised. 

Both  defendants  then  gave  notice  that  they  intended 
to  apply  for  farther  directions  in  the  actlcn,  under 
otd.  30,  r.  5— viz.,  that  tbe  plaintiff  be  ordered  to  give 
fnttiier  Monrity  for  the  coats  of  both  defendants  in 
respect  of  the  proceedings  before  the  official  referee. 

The  lummanses  were  adjourned  into  court  on  the 
question  as  to  whether  tach  an  application  could  be 
mode  OD  a  summons  for  directions  after  the  trial  had 
token  place  and  an  order  made  for  an  account  to  be 
taken  by  the  official  referee. 

Order  30  of  the  Bules  of  the  Bapreme  Court  pro- 
vides a«  follows :  Rule  1. — (a)  Except  in  the  oaset 
tnentioned  in  paragraph  (d)  the  plaintiff  in  every 
Mstion  shall  take  out  a  aummonj  for  directions  return- 
able in  not  leas  than  foor  days ;  {h)  such  aummona 
shall  be  token  out  after  appearance  and  before  the 
plaiotiff  takes  any  fresh  step  in  the  action  oth<»r  than 
ajrpUcation  for  on  injunction,  or  for  a  receiver,  or 
tM,iiitering  of  judgment  in  default  of  defence  nnd» 
orders?. 

Bole  2. — Upon  the  hearing  of  the  summons  the 
court  or  a  judge  aball,  ao  far  as  practicable,  make 
•Qoh  order  oa  may  be  juMi  with  respect  to  all  the  ^ 


proceedings  to  be  taken  in  the  action,  aud 
as  to  tbe  costs  thereof,  and  more  parttcutarly 
with  respect  to  he  following  mattters :  Flead- 
ingi,  particulars,  admissions,  discovery,  interro- 
gatories, inspection  of  documents,  inapeotion  of 
real  or  persona!  property,  oommiaaions,  txamiuation 
of  witnesses,  place  and  mode  of  trial.  Buch  order 
shall  be  in  the  form  No.  'la.  Appendix  E,  with  aaoh 
variations  as  circamstanoes  may  require, 

Itule  5. — Any  application  subsequent  to  the  original 
summons  aud  before  jadgment  for  any  directions  as 
to  any  interlocutory  matter  or  thing  by  any  party 
shall  be  made  under  the  summona  by  two  clear  daya' 
notice  to  the  other  party  stating  the  grounds  of  tbe 
application. 

Ord.  65,  r.  6.— In  any  cause  or  matter  in  which 
security  for  costs  ia  required  the  security  shall  be 
for  such  amount,  and  be  given  at  auoh  tim^a  and  in 
ancta  manner  and  form  as  tbe  court  or  a  jadge  shall 
direst. 

P.  0,  Lawrtncf,,  K.C.,  and  Aihton  Crois,  for  the 
defendant  Haigh.^Toe  proper  method  to  proceed  waa 
by  notice  under  tbe  summons  for  directions  in  accord- 
ance with  ord.  30,  r.  5.  There  is  nothing  in  tbe  mies 
to  make  a  summons  for  directions  inoperative  as  to 
proceediogs  after  trial,  although  in  most  cases  it 
would  be  exhausted  by  tbe  trial.  The  words  in  ord. 
30,  r.  2, "  in  all  proceedings  to  be  taken  in  tbe  action," 
are  applicable  to  the  present  case  and  iadude  those 
proceedings  that  take  place  after  trial.  As  long  as 
ttie  action  is  a)ive  there  may  be  proceedings  in  it,  and 
the  validity  of  this  mode  of  procedure  under  tbe 
summons  for  direotions  ought  not  to  be  out  down  to 
the  proceedings  before  trial.  There  was  no  final 
judgment  given  at  the  trial,  but  only  direotions  for  an 
ioqairy  to  be  held,  and  therefore  the  summons  for 
direottona  ia  still  alive. 

O,  C.  liankin,  for  the  defendant  Oiley.  adopted  this 
argument.  Ord.  G5,  r,  6,  was  framed  in  the  way  it 
wan  bFcause  it  was  intended  to  apply  to  the  £iug's 
Bench  Division  as  well  as  to  the  Chancery  Division. 
The  substance  and  not  the  form  of  the  proceeding 
must  be  looked  at:  Tomlinion  v.  Land  and  Finance 
Corporation,  U  Q.  B.  D.  539,  33  W.  E.  Dig.  69. 

A.aB.  Terrdl,ioT  the  plaintiff,  was  not  caUed  upon. 

Kekkwich,  J, — These  are  two  applications,  one  by 
each  defendant,  for  further  security  for  coats,  which 
are  the  costs  to  be  incurred  in  an  inquiry  before  the 
official  referee.  The  case  came  on  for  trial  on  tbe  8th 
of  June,  but  no  witnesses  were  heard,  and  by  unogflo 
ment  an  order  was  made  by  which  it  woa  referred  to 
one  of  the  offlciil  referees  to  take  the  aoconnt  of  the 
folio wiog  matters — viz.,  an  account  of  all  dealiogs 
and  transactions  in  oouneotion  with  the  conoetatons 
mentioned  in  tbe  letter  of  tbe  13th  of  September, 
1901,  and  tbe  official  referee  waa  to  be  at  liberty  to 
report  to  the  court  specially  upon  any  point  ariaiog 
on  the  account,  and  the  further  consideration  of  the 
action  was  adjourned  aud  the  coats  reserved.  This 
order,  to  my  mind,  is  technically  a  judgment,  even 
if  it  is  sot  a  ffoal  judgment.  It  is  very  like  au  order 
to  refer  to  chambers  something  which  bos  to  be  dealt 
with  there.  In  that  senae  it  ia  not  a  final  judgment, 
but  it  ii  the  judgment  in  this  sense,  that  what  takes 
place  afterwards  in  court  is  a  further  consideration  of 
the  action.  The  materiality  of  this  is  that  this  order 
bits  disposed  of  the  case  as  far  aa  the  court  could 
dispose  of  it  at  tbe  trial,  the  further  consideration 
being  reserved.  Even  if  not  technically  a  judgment, 
it  is  the  same  aa  the  trial,  and  would  be  treated  by  the 
Court  of  Appeal  a«  the  final  judgmeat  and  go  into 
the  final  liar. 

Now,  after  the  trial,   an  appUcatioa  is  node  for 
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HlOH  OOVBT. 


Bbo'wv  V,  Haio  ahd  Ozist.— Lovi  «.  DoBUiro  &  Soir. 


HlOH  COUBT. 


Bectirityforooota.  Before  1897 — ^that  is  to  ny,  before 
the  Bummons  for  direoUons  oame  into  vogue — a  litigant 
would  have  to  iwne  a  vammons  for  this  ai  for  other 
things,  and  the  question  is,  Do  the  ndes  as  to  the 
summons  for  directions  alter  the  matter.  Nothing 
much  to  h»Ip  oan  be  gathered  from  rule  1  of  order 
30,  but  in  rule  2  there  is  a  summary  of  what  oan  be 
done.  "Frooeedings  to  be  takra  in  the  action" 
iodade  proceedings  before  the  official  referee,  and 
"the  costs  thereof"  have  been  held  to  inclade 
security  for  crsts.  My  own  opinion  is  that  on  that 
rule  the  summons  for  directions  comes  to  an  end  wh»n 
yon  come  to  the  trial.  This  view  is  strengtiiened  by 
role  5  of  the  same  order  as  it  now  stands.  That  is 
the  rule  under  which  we  dispose  now  of  scores  of 
applications  weekly,  but  that  rule  provides  Uiat  the 
applications  made  under  it  must  be  applications 
"  subsequently  to  the  original  summons  and 
before  judgment."  It  is  obrious  that  it  may  be 
necessary  to  make  an  application  before  the  sum- 
mons for  directions  has  oeea  issued — for  inttance, 
for  the  appointment  of  a  receiver;  in  such  a  case 
the  application  must  be  made  by  a  differmit  summons. 
After  the  summons  for  directions  has  been  issued,  the 
application  must  be  by  notice  und«  the  original 
summons,  and  to  issue  a  fresh  summons  when  a  notice 
would  be  sufficient  would  be  to  run  the  risk  of  being 
ordered  to  pay  any  additional  costs  iacurred  thereby. 
But  the  nue  says  farther  "and  before  judgment," 
which  points  to  the  condnrion  that  after  judgment 
nothing  oan  be  done  under  that  rule.  The  rale  does 
not  expressly  say  that  notice  must  not  be  g^ven  after 
judgment,  but  it  Kems  to  me  to  be  implied  thitt  notice 
is  not  then  to  be  given. 

It  has  been  urged  that  the  validity  of  this  mode  of 
procedure  ought  not  to  be  cut  down  by  restricting  it 
to  matters  before  the  trial.  I  do  not  wish  to  out 
down  the  validity  of  the  summons,  but  I  must  deal 
with  the  practice  Tuder  tlie  rules  as  they  stand.  I 
have  been  supplied  with  a  copy  of  the  printed  form 
of  summons  for  directions  which  is  now  in  universal 
use  in  all  the  chambers.  It  enumerates  all  the  inter- 
locutory proceedings  specified  in  rule  2,  and  then  the 
words  "  any  other  interlocutory  matter  or  thing " 
have  been  added.  Those  words  would  no  doubt 
include  an  application  for  security  for  costs,  but  it 
most  be  made  m  an  interlocutory  matter.  It  seems  to 
me  that,  whether  tbe  defendants  are  entitled  to  an 
order  for  security  for  costs  or  not,  they  are  not  entitled 
to  the  order  on  these  notices. 

The  court  was  then  asked  to  deoids  as  to  whether 
an  order  for  farther  security  would  be  made,  assum- 
ing that  a  fresh  summons  was  taken  out. 

A.  a  B.  TtrrtU,  tot  the  plaintiff. — Security  for  costs 
has  never  been  ordered  in  the  case  of  a  plaintiff  who 
has  at  the  trial  made  good  hii  right  to  what  he 
claimed — viz.,  an  account  of  the  deuiogs  and  tran- 
■actioni  between  the  parties. 

Eekkwich,  J. — ^Upon  this  part  of  the  case  I  may 
accede  to  the  argument  that  the  court  ought  not  to 
out  down  the  utility  of  a  useful  provision.  Bule  6  of 
order  6fi,  which  is  the  only  rule  deling  with  the 
■eoarity  for  costs,  speaks  of  "  any  cause  or  matter  "  ; 
why  should  I  say  that ' '  any  cause  or  matter  "  does  not 
mean  any  proceedings  directed  by  the  ]udgment  to  be 
taken  before  an  official  referee  or  before  uie  judg^  in 
chambers.  In  my  opinion  the  words  are  wide  enough 
to  include  that,  and  one  must  remember  that  an 
application  for  security  for  costs  does  not  preclude  a 
second  application  if  the  costs  mount  up  or  if  any 
farther  proceedings  are  directed.  It  is  for  the  court 
to  consider  these  matters  from  time  to  time  Why, 
if  after  jodgmentinqniries  are  directed,  thor     •-  tee<* 


isgs  should  not  be  covered,  I  cannot  see.  It  seems  to 
me  that,  atsuming  that  the  plaintiff  is  resident  out  of 
the  juriidiction  and  that  the  security  already  ordered 
is  insnffioif'nt  to  meet  the  costs  of  the  proceedings 
before  tbe  official  referee,  a  good  case  oan  always  be 
made  for  an  order  for  further  security.  If  theae 
applications  are  made  by  summons  they  will  be  in 
order  and  must  be  attended  to. 

Solicitors,  Bammondit  Btningfield;  Suiann,  BradUjf, 
d:  Co. ;  W.  H.  Smith  &  Son. 


K.  B.  Div.  1 

(Lord  Alverstone,  L.O.J. .  and  [        June  20,  1906. 
Kennedy  and  Bidley,  JJ.)     j 

Lowe  v.  Dobunq  &  Son.  (a.) 

Landlord  and  tenant — Lodger — Dittreu — Dittraint  of 
lodgert'  goods — Action  againtt  bailiff — Lodgen'  Good* 
Protection  Act,  1871  (34  <fc  35  Vict.  c.  79),  «.  2. 

Under  section  2  of  the  Lodger »'  Ooodt  PrcUeHon  Act, 
1871,  an  action  liet  against  a  bailiff  for  illegal  distraint. 
Page  V.  Yallis,  19  Times  L.  B.  393,  overruled. 

Appeal  from  the  Bow  County  Ooart. 

Toe  plaintiff  was  a  lodger  in  the  hoase  of  which 
his  motner  was  the  tenant.  Her  rent  being  in  arrear, 
the  defendants,  on  the  22ad  of  June,  1904,  acting  as 
bailiflii,  distrained  on  behalf  of  the  landlord,  and 
seized,  besides  the  tenant's  goods,  goods  belonging 
to  thelplaintiff ,  who  served  the  defendants  with  a  notice 
under  section  1  of  the  Lodgers'  Goods  Protection  Act, 
1871.  Notwithstanding  this,  the  defendants  on  the 
12th  of  August  sold  the  plaintiff's  goods.  The  plaintiff 
brought  an  action  to  recover  damages  for  illegal 
distress,  and  judgment  was  given  in  his  favour. 

Tbe  defendants  appealed. 

By  the  Lodgers'  Ooods  Protection  Act,  1871,  s.  2, 
"  If  any  superior  landlord,  or  any  bailiff  or  other  person 
employed  by  him,  shall,  after  bdng  served  with  tbe 
above-mentioned  dedaiation  and  inventory,  and 
after  the  lodger  shall  have  paid  or  tendered  to  sudi 
superior  lan£ord,  bailiff,  or  other  person  the  rent,  if 
any,  which  by  the  last  preceding  section  such  lodger 
is  authorized  to  pay,  shall  levy  or  proceed  with  a 
distress  on  the  furniture,  goods,  or  chattels  of  the 
lodger,  such  superior  landlord,  bailiff,  or  other 
person  shall  be  guilty  of  an  illegal  distress,  and  the 
lodger  may  apply  to  a  justice  of  the  peace  for 
an  ordtr  for  the  restoration  to  him  of  such 
goods ;  and  such  application  shall  be  heard  before 
a  stipendiuy  magistrate,  or  before  two  jasticea 
in  places  where  there  is  no  stipendiary  ma^pMnte, 
and  such  magistrate  or  justices  shall  inquire  into  tbe 
truth  of  snoh  declaration  and  inventory,  and  shall 
make  such  order  for  tbe  recovery  of  the  goods  or 
otherwise  as  to  him  or  them  may  seem  just,  and  the 
superior  landlord  shall  also  be  uable  to  an  action  at 
Uw  at  the  suit  of  the  lodger,  on  which  action  the 
truth  of  the  declaration  and  inventory  may  likewise 
be  iiiquired  into." 

Bonald  Walker  (0.  E.  Jonet  with  him),  for  the  ^P«l- 
lant.— No  action  liesagMust  the  bailiff.  Pager.  Vallis, 
19  Times  L.  B.  893,  is  an  authority  in  my  favour.  The 
only  remed;  is  by  action  against  the  superior  landlord. 
If  the  section  w«b  intended  to  give  a  risht  of  action 
against  the  bailiff  different  language  woud  have  been 
used. 

Sehwahe,  for  the  respondent. — Page  v.  VaUit  was 
wrongly  decided.     The  words   "shall  be  guilty  of 

(a.)  Beported  by  Alan  Hooo,  Esq.,  Barrister' 
at-Law. 
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HioH  C!otrBT. 


Lows  »,  DoBLmo  &  Son. 


M  illegal  distreei "  would  bfl  rendered  mimtorv  if 
Ua^OTd  "^'"^  °'  *°'^°"  ''"  ""^  **''''"'*  the  .nperior 
Walker  replied. 

Lord    AiVKBSTOITB,    L.C.J.-Tliia    matter    ia    no 
donbt     MpabJe    of     cocsiderable     diacussion.      Uv 
brother  Dwhng  tDok  a  different  view  to  that  which 
we  tntertain.   but   (.fter  having  the  matter   arcued 
more  folly  than  t»  poisible  at  Nisi  Frius  I  have  oomi, 
to  the  oonoliujoa  that  the  oounty  eomt  judga  « n, 
nght  m  holding  that  id  such  a  ca«e  an  action  *iU  He 
against  the    bailiff.      The  oonaty  court  jadge    eav« 
m  hi»  judgment :  "  I  hold  tb*t  sectioo  2  oanies  with 
It  when  duly  proved  a  right  to  damages;  an  action 
can  be  brought  Bgainst  a  bailiff  for  Buck  damaRes 
UBltai  toe  statute  Bays  it  must  not." 
It  is  said  that  the  effect  of  the  section  ia  to  limit  the 
nght  of  action  for  an  illegal  distresg  to  the  remedy 
agaitst  The  Bupeiior  landlord.     I  ca.juot  think  that  is 
«o.    I  thiok  we  to  out  look  at  the  fptatate  as  a  whole 
Tlie  preamble  «aji. ;  ' '  Where  tg  lofJ^era  are  subjected  to 
grtat  loei  and  lujottice  by  the  exercise  of  the  ixtwem 
posMMBd  by  the  superior  landlord  to  levy  a  dis-resB 
on  their  furniture,  good*,  and  chattels   for  arreari 
of  rent  due  to  iuch  iuperior  landlord  by  hia  imme- 
diate  Iei8ee_  or  tenant."     That  shows  the  object  of 
the  legulution.     The  Act  then,  after  safeguardiiiK 
the  wlereBt  of  the  superior  JaDcHord  in  section  I  h% 
providing  for  the  payment  to  him  by  the  lodger  of 
apy  rett  due  to  bis  immediate  landlord,  and  by  pro- 
dding (or  a  correct  inventory  of  the  lodger's  eooda 
goei  on  m  section  2  to  say  :  ••  If  any  auperior  Und- 
Jord  or  any  bailiff  or  other  person   enjploved  by  him 
eh«  I,  »fter  being  lervfd  with  the  before -mentioned 
oeclaration  and  inventory,  and  after  the  lodg.r  eh»tl 
fiave  paid   or  tfud*red  to  such  superior    landlord 
bailiff,  or  other  person,  the  rent,  if  any,  which  by  the 
preceding  section  such  lodger   is  authorized  to 
pay,  shall  levy  or  proceed  with  a  distress  on  the  forni- 
toi^  goods,  or  obattels  of  the  lodger,  such  aoperior 
iMdlora,  baUiff,  or  other  person   shaU   be  deemed 
Kolty  of  an  illegal  distress."     I  do  not  thiok  rh^t 
It  can  be  senouBly  COL  tended  that  if  the  secfin,,  h-ii 
itopped  there,  no  action  would  lie  against  the  bailiff 
who  had  levied  the  distress.     I  oonfesi  that  at  first  I 
Z\  T\  ^■'"'1.  '**   """y   *'•«  superior  landlord  was 
ttcleded    m   that  part  of    the    section,  ooniiderina 
the  Linkage  of  the  ktUr  part    of    the    section" 
hot,  M  ,t  has  been   pointed  cut,  it  is   possible  for 
j1  v-'^  *?   dHtrain   himself  and  not  to  employ 
•  hatlitr.   and  that   seems   to  be   the  reason   of  the 
loiertiou    of    the    name    of    the    superior    landlord 
athu  part  of  the  section.     An  illegal  distress  is  an 
«pfM«on  well  known  to  the  law,  and  priw,l  faru 
L^      "  responsible  if  he  enters  a  bouse  and  Sfi^es 
aaotbM  Man's  goods,  and  the  landlord  who  employed 
hna  would  only  be  resp^msible  if  be  authori>:«d  the 
hailiif  to  do  «,.     Sectioa  2  proceeds :  "  and  the  lodger 
may  apply  to  a  justice  of  the  peace  for  an  order  for 

SLk^wHi"  "  *""?  •"  '"*''»  «°°^''"  I  do  not 
^«  that  these  words  were  only  intended  ai  a 
PfWBhle  to  enable  the  lodger  to  make  an  applioaUoa 
^ttie  intgistrate  for  the  restoration  to  him  of  his 
8°M».  Hi  goes  to  the  magistrate  h«c«u-e  he  ha* 
JJTWa  »  deiUration  and  inventory  of  his  goods,  and 
"•^t  of  the  section  is  not,  in  my  opinion,  merely 

tonU^^T  °*  *^^  **'*«'  °^  ^^'"f^'  *"  '^hiol'  he  can 
re^y  to  the  magjstwte  for  an  order.    The  section 
?^M,on  to  say:    "Such   magistrate    .     .     ,     .haU 
^  mto  the  ^th  of  such  declaration  and  inven 
^ly^'olil.'^/  niake    such   order  for    the 

ttsv^- •     '.FJ"^  <"■  "^">erwiie  as  t^  bim 
. '  ■««>  Jiwt.     In  my  opinion  the  words  "  or  other 


HroH  CotjBT. 


power  to  make  anyone  pay  damagei  for  the  illegal 
dHtress.  Then  come  the  la»t  words  of  the  section  • 
•and  the  superior  landlord  shall  also  be  liable  to  an 
action  at  law  at  the  suit  of  the  lodger,  in  which  action 
tne  truth  of  the  declaration  and  inventory  may  like- 
wise be  inquired  into."  ft  is  contended  that  these 
words  are  insetted  to  give  a  remedy  merely  against 
the  landlord  in  which  the  landlord  can  question  the 
ir^.  11.  1  ^^"^  *  'Je^'aration  and  inventory,  and 
tbat  they  by  implication  negative  any  right  of  action 
against  the  bailiff  or  any  other  person  except  the 
landlord.  But  I  thick  thoss  words  were  inserted  to 
make  the  superior  landlord  liable  even  when  he  had  not 
author  red  the  btiiliff  to  seize  the  go^ds  of  the  loduer 
aiid  they  cannot  be  used  to  out  down  the  remedy 
b'uiff  *""*''  ^"'*  °'  **"*  '^^°'^  against  the 


J  WMB  just.'    In  my  opinion  the  words  "  or  other- 
'^    cwmot  pasmbly  be  held  to  give  the  magistrate 


kEJTNEDY  J.~-l  am  of  the  same  opinion.     During 
the  course  of  the  argument  I  hive  felt  doubts  as  to 
the   proper  construction   of   the   section,    and   those 
dt,ubts  have  b?en  enhanced  by  the  view  taken  by  my 
brother  Dailmg      I  think,  however,  that  we  ought  to 
require  clear  and  definite  words  to  make  us  hold  that 
a  baihff  who  by  the  language  of  the  section  is  to  be 
deemed  guilty  of  an  illegal  distress  should  not  be  held 
Imble  for  that  tortious  act  to  the  person  whom  he  his 
injured.     I  afrree  that  the  words  at  the  end  of  the 
lection  are  d.ffi.jult  to  construe,  but  I  think  that  the 
juster  view  of  them  is  that  which  has  been  expressed 
by  my  lord^ramely.  that  if  the  section  bad  stopped 
earlier  It  might  have  been  said  that   if  the  noSce 
badteeo  served  only  on  the  pmon  actually  making 
he  disTess  the  superior  l*ndIord  would  not  becomf 
liabl*  to  an  action,  and  that  this  was   a  statutory 
pronson  lo  fav  lur  of  the  lodger  which  did  not  make 
a  superior  landlord  legally  retponsible  if  all  that  he 
had  done  was  to  authorise  the  biiliff  or  other  person 
to  tnske  a  distress  which  only  bectme  illegal  aft^r  the 
service  up  .n  the  baihff  of  the  declaration  and  in- 
ventory.    I  think  that  to  prevent  any  argument  of 
that  sort  these  wordi  were  added,  in  order  to  make  it 
clear  that  the  superior  landlord  is  liable  whether  be 
has  expressly  and  after  notice  anthoriEed  tie  acts 
constituting  the  illegal  distreas  or  not. 

BlDLEY,   J.— I    agree,    and    I    f>nly   add   a  word 
because  of  the  decision  of  my  brother  Darting  from 

which  we  are  dissenting 

In  my  opinion,  lection  2  of  the  Lodgers'  Ooods 
Protection  Act.  1871,  deals  with  three  sets  of  persons- 
tbe  superior  landlord,  the  bailiff,  and  the  other  person 
employed  by  him.     Any  one  of  those  m«y  make  the 
distress,  and  if  any  one  of  the  three  does  so  after 
being  served  with  the  declaration  and  inyentcry  he  is 
to  be  deetsed  gnilty  of  an  illegal  distress.     8o  far  the 
seotioii  only  deals  with  the  person  artoally  making 
the    distress.      Any  person  who    makes  an    illegal 
distress  is  liable  to  an  aolim  in  re»pect  of  it  by  the 
gen.ral  law,  beoauae  he  has  committed  a  tortious  act. 
fhe  superior  Isndlord,  however,  who  had  instructed  a 
bailiff  or  other  person  to  distr.in  would  not  be  liable 
unless  he  had  specially  auth on z-d  the  acta  constituting 
the  illegal  dutress.  The  w<  rda  at  the  end  of  the  section, 
therefore,  are  meant,  in  my  opinion,  to  make   him 
liable  whether  be  has  authorized  those  acts  rr  not 
It  IS  said  that  they  show  that  the  only  remedy  u  by 
action  against  the  superior  landlord,  and  that  Ihey 
take  away  any  nght  of  action  sgainat  the  bailiff.     If 
90  we  can  give  no  effect  to  the  words  in  the  earlier 
part  of  the  section  as  to  being  deemed  guilty  of  an 
Illegal  diatrf  ss.     It  seems  to  me  that  the  only  way  of 
giving  effect  to  the  whole  of  the  sfction  is  to  hold 
that  the;  words  do  not  cut  down  the  remedy  against 
the  bailiff,  but  give  a  remedy  agaiast  a  landlord  who 
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bat  cot  autborizid  vhftt  by  the  earlier  word«  of  the 
taction  ia  to  be  deemed  an  illegal  diBtrtss. 

Jpptal  ditrnmed ;  leave  to  appeal  granted. 

Solidtoi  for  the  appellant,  C.  C.  S/uiTman. 

S  jtk'itot  for  the  reipondent,  A .  B,  Tudor. 


■} 


E,  B.  Dir, 
(Lord  Alventone,  L.C.J. ,  and  ^        June  T,  8,  1903 
Eenuedy  and  Bttlley,  J  J.] 

DAYia  t'.  Pbtkib.  (o.) 

Bankruptcy  —  Deed  of  ataignmtnt  for  the  henffit  of 
crtdiiort — Bankruptett  proeteUings  ifistitutrii  within  the 
wftrf  three  montha~~Efeci  ofpat/merti  made  to  truitee  of 
asiignment  deed — Prulested  tntntuclion. — Si<lht  of  the 
trititee  in  the  bankruptcy  to  enforce  payment  of  the  dtbt^ 
Belalton  buck  of  trii$tet't  titk—Bankrapta/  Act,  1883 
(48  if:  47  Vict.  c.  52).  m.  43,  49  (2J. 

The  defemlant  being  indtbted  to  a  builder  for  w(yrk  do>ie, 
and  the  tiultder  having  maiie  an  assignment  of  his  property 
in  favour  of  all  hi$  .creditara,  (Ate  drfrndatit  paid  the 
amoufii  of  her  debt  to  the  truttee  of  the  oMiynment  detd. 
having  been  notified  by  the  trustte  of  the  execution  of  the 
deed  and  required  to  pay  the  debt  to  him.  Wtthin  three 
month*  of  the  execution  of  the  oMigiiTnent  deed  a  bank- 
ruptcy petition  luuj  presented  agaiiut  the  baililcr  fjunded 
on  the  act  of  bankruptcy  occasioned  by  the  execution  of  the 
deed,  and  he  tuai  adjudtcattd  a  banltrupt.  The  aattyn- 
ment  truttee  having  failed  to  pay  over  to  the  trustee  in 
hankrtti>tcy  the  money  received  from  the  defendant,  the 
trustee  in  bankruptcy  tued  the  defendant. 

held,  that,  at  the  defendant  had  notice  of  the  act  of 
Ittnkruptcy  when  the  debt  wai  paid  to  the  aitignmetd 
truttee,  the  payment  wai  not  a  protecteti  traniactioa,  and 
the  truttee  in  the  bankruptcy  loat  entitled  to  recover  the 
amount  from  the  defendant  for  the  benrflt  of  the  bank- 
rapt't  ereditort. 

Appeal  from  a  decirion  of  hit  Honour  Judge  Stonor, 
sitting  at  Brompton  Oounty  Court. 

The  plaintiff  w&i  the  trustee  in  bankruptcy  of  one 
WtUiatn  Wiit«on,  and  be  sn«d  the  defeadant  Mri. 
Petrie  for  the  «qiu  of  £21  in  retpetit  o(  work  done  for 
bar  by  Watson.  The  deteadant  pleaded  payment  of 
ihe  amoant  by  cheque  dated  the  12th  of  June,  1903, 
to  one  Afford,  the  truttee  under  a  deed  dated  the  5tb 
of  June,  1903,  executed  by  Wation,  whereby  Wataon 
aagigued  all  hia  property  to  Afford  for  the  benefit  of 
all  hii  creditor!.  Affotd  by  tett«r  dated  the  Sth  of 
June,  1903,  informed  the  defendant  he  bad  been 
appointed  trustee  of  the  deed  of  auignmeot,  and 
required  payment  from  the  defendant  of  the  debt  due 
by  her  to  Wation. 

One  of  Watson'i  oreditors  filed  a  petition  in  bank- 
ruptcy against  Wataon  on  the  ground  that  the 
execution  of  the  deed  of  aiMgnmeot  of  the  dtb  of 
June,  lf>03,  wai  an  aot  of  bankruptcy,  and  Wation 
waa  adjudioated  a  bankrupt  on  the  ^ch  of  September, 
1903, 

The  plaintiff  Daiif  having  been  appointed  trustee 
in  the  bankruptcy,  applied  to  Afford  for  an  account 
and  claimed  payment  of  aoy  money  in  hia  handj. 
Afford  failed  to  pay  over  the  £21  be  had  reoeired 
from  the  defendant,  and  the  plaintiff  aa  buitae  in 
bankruptcy  accordingly  lued  the  defendant,  who 
pleaded  that,  baviog  paid  AUbrd  the  amount  of  her 
debt,  hor  liability  to  the  baokrupt  in  retpeot  of  it  waa 
disoharged. 

The  cQuuty  oourt  Judge  held  that  the  defendsitt 


{a.)  Raportttd  by  EssKm  Bbid,  Ejq.,  Bamitet-at- 


wat  cot  liable  to  pay  twice  and  entered  judgment  to 
her  with  cMti. 

The  plaintiff  appealed, 

8.  It.  Karle,  for  the  plaintiff. — The  county  court 
judge  was  wrong  in  holding  that  payment  by  the 
defendant  with  full  knowledge  to  the  aMigument 
truite)  wai  a  protected  transactian,  where,  withia 
three  monthi  of  the  execation  of  the  deed,  a  reoeir- 
iog  order  is  made  against  the  grantor.  In  aaoh  a 
case  lection  49  (2)  of  the  Bankruptcy  Act  affgrds  no 
protection,  for  the  title  of  the  trustee  in  the  buik- 
ruptcy  relates  back  by  section  43  to  the  data  of  the 
act  of  bankruptcy,  end  the  liability  for  the  debt  atill 
exists  unless  it  can  be  shown  that  therd  had  been 
•ucb  aa  adoption  or  ratifloation  by  the  tniitee  in  the 
bankruptcy  of  the  acts  of  the  assignment  trustee  a.%  to 
make  th?  latter  his  agent :  cee  per  Lord  £«her,  M.R,, 
in  In  re  PoUitt,  Ex  parte  Minor,  4 1  W.  E  P9,  276, 
[1893]  1  Q.  B,  455.  The  object  of  section  43  ia  to 
preserve  the  whole  of  the  bankrupt's  prop  arty  for 
hia  creditor! :  »ee  per  Fry,  L  J.,  in  /n  re  Bardett, 
Es  parte  Byrne.  36  W.  E.  128,  (1838)  20  Q.  B.  D. 
310,  at  p.  314.  The  trustee  in  bankruptcy  waa 
entitled  to  treat  wbat  was  done  by  Afford  aa  the  acta 
of  a  trespasser,  if  he  electnd  to  do  so  and  to  oall  upon 
him  for  an  accoui  t :  Ex  parte  Vatighan,  Tn  re 
lieddeough,  33  W,  E.  ISl,  (1885)  14  a  B.  D.  24.  That 
was  a'l  the  trustee  did ;  tua  received  no  money  and 
did  no  other  act  that  could  be  suggested  as  ratifici- 
tion. 

Ex  parte  Snowball,  In  re  Douglas,  20  W.  E.  786, 
(1872)  7  Oh.  App.  534,  and  Stein  t.  Pope,  50  W.  B. 
374,  [1902]  1  E.  B.  595,  were  also  referred  to. 

Frank  Mellor  [Oitretn  with  him),  for  the  defendant. 
— The  ooenty  oourt  judge's  decision  is  right,  for  it 
waa  never  intended  that  the  Act  of  1683  should  work 
such  an  injustice  as  to  m»ke  a  peraon  who  had  paid 
under  an  assignment  deed,  which  waa  perfeitly  good 
at  the  time  of  payment,  pay  a  second  time  owing  to 
the  defalcations  of  the  trustee,  Uatil  the  deed  ol 
assign  me  at  was  upset  it  was  valid,  and  all  that  was 
done  under  it  bsfote  it  was  avoided  is  protected  by 
section  49  of  the  Baakruptcy  Aot,  1833.  The  assign- 
ment truatee  c.iuld  have  sued  the  delend^at,  and  the 
defendttnt  would  have  had  no  answer  to  the  queattou. 
Moreover,  here  there  has  been  ratification  by  tioth  the 
official  recti ver  and  the  trustee  by  asking  for  ma 
account  and  psyment  of  alt  moneys  received  ander 
the  deed  from  the  afsignment  traitee  and  an  actual 
payment  on  account  by  him. 

Lord  Alvekstone,  L.O.  J.— The  county  oourt  judge 
lays  in  terms  that  tbe  language  of  section  43  of  the 
Bankruptcy  Act,  1883,  is  opposed  to  the  view  he  baa 
taken  in  this  case,  and  it  ia  plain  that  the  literal 
construction  of  that  lection  ii  in  favour  of  the  con- 
tention  of  the  plaintiff.  None  of  the  authoritiea 
referred  to  in  the  judgment  of  the  county  court  judge 
appear  to  me  to  support  the  view  that  a  payment 
tuch  aa  that  in  tbe  present  oaae,  wi'h  notica,  ia 
protected.  We  were  pressed  by  Ur.  Mellor  to  say 
that  if  Affjtd,  the  aasignment  truttee,  had  broagbt 
an  action  against  the  defendant  for  the  £21  she  woold 
have  had  no  defenoe  to  it.  Afford  was  only  an 
astignee,  uuder  a  title  which  tx  hypothui  would  oome 
to  an  end  if  an  act  of  bankruptcy  took  plaoe,  and  the 
deed  was  in  itself  an  act  of  bankruptcy.  I  fait, 
therefore,  to  aee  that  there  could  be  no  answer  to  audi 
an  acdou.  It  waa  said  also  that  payment  to  Affjrd 
waa  a  protected  transaction.  Aa  to  that  I  would 
paint  out  tbia — that  tbe  payment  to  a  bankrupt  ia  not 
protected  if  the  person  making  the  ptyment  baa 
notice  of  an  act  of  bankruptcy  ;  and  I  ain  of  opinion 
that  payment  with  notice  to  tb^  aiaignee  of  the 
^bankiopt  stands  in  no  better  [KMitioit. 
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HOVBB  07  LOBDS.     NOBTHrMnBBI.Ain>  {D(TKI}  AND  AKOTEKE  v.  A.TtOU.VXZ-OSS'BUit,    HODSZ  OP  LORDfi. 


Eei.'nCDT,  J. — I  am  of  the  Bftme  opioion.    It  ii 

cariooj  tbftt  tEer«  is  no  decision  on  the  point  raiiei  in 
thu  OMe.  What  are  the  facts.  Afford  took  a  deed  of 
•MJgiimeDt  ffom  W>t«OD  whicb,  in  itself,  was  an  act 
of  ^buptcy  on  wliich  Watson  coald  be,  and  wa<, 
■djadicited  a  bankiapt.  ASord  tben  wrote  to  tha 
d«(etiduit  saving  that  a«  she  waa  indebted  to  Watson 
■he  would  bare  to  pay  the  debt  to  bim — ^Aff>jrd — aa  be 
bad  b««n  appointed  trustee  under  the  deed  of  aiiign- 
mmt  ezeonted  by  Watson.  It  was  suggested  th»t 
altbongh  ih«re  was  no  antecedent  contract  between 
Afford  tad  the  defendant,  yet  th*t  the  defendant 
would  have  been  in  law  bound,  if  sued  by  Afford  under 
the  deed,  to  pay  the  debt  to  him,  and  that  although 
both  knew  that  the  execution  of  the  deed  was  an  act 
of  bankruptcy  on  the  part  of  Wataon,  the  payment 
made  by  the  defendant  to  A  Surd  was  not  Tuii  hy 
lection  43  of  the  Biinkroptcy  Act,  1SS3.  If  aucb  a 
payment  la  protected  the  protective  section — section  40 
— ai  to  p«yiiients  made  without  notice  would  appaar 
to  be  uoneoeaaary.  A  distinction  waa  aought  to  be 
drdwo  b«tween  a  payment  ts  the  trustee  under  the 
deed  of  aaaignmeot  and  one  made  to  the  bankrupt 
himself.     I  am  unable  to  aee  any  distioction. 

RlDLKT,  J. — I  agree  and  have  nothing  to  add. 

Appeal  ailowiii. 

Solicitors  for  the  plaintiff,  Draby  J:  Macdonald. 

Soticttort    for  the   defendant,    Oeruld  it     Arthur 
Mitrihatl, 


July  3,  1905. 


From  G.  A. 
(England 

NOBTHTIUBKEIAND  (DlTKK)   AJTD  AnoTHKB  tr. 

Attormey-Qeneral.  {a.) 

Itidnd  revenue^-Succettion  duti/ — Alitnationof  tuccet- 
ffim — DUentaiKng  d(ed~-Convei/ance  to  liurchtuer  in 
fm — Drviti  hy  alitiiet — Dtitlh  of  teftant  for  life — 
Liaiililj/  of  deviiee  to  duty  ott  original  lueceuion — 
Sitcctfion  Duty  Act,  ISilJ  (16  t£  17  Fict.  e.  dl),  i.  15, 

A  ttna»f/or  lift  of  teltltd  real  estate,  ami  the  tenant 
I  tail  in  remainder,  having  executed  a  dittntailinq  deed, 
oined  ill  eonvrying  it  parcel  of  land,  jiart  of  the  eitate, 
tfee  to  a  parehitser.  The  purchaser  deuimd  the  panel 
^land  to  nia  iidfe,  who  denied  it  to  their  daughter,  who 
aid  tuceestion  duty  in  raped  thereof  on  her  moiher't 
Uat?t.  Sitbse^iitiitly  the  tenant  for  life  died. 
Held,  that  tticctiiion  duti/  woe  payable  by  the  daughter 
1  the  death  of  the  tenant  for  life  alto,  the  duty  to  be 
aladated  with  referenee  to  the  life  of  the  daughter. 
In  re  Cooper  and  Allen,  2i  W.  A.  301,  4  Oh.  D. 
D2,  overruled. 

8 Jlioi tor' General    v,    L»w    Eeveraionary    Interest 
Sicietr,  21  fV.  R.  854,  L.  R.  8  Ex.  233,  diaeussed, 
'    DeeUion  of  the  Court  of  Appeal  (52  iV.  R.  818,  [1904] 
,  K.  B.  762)  affirmed. 

App«al   from  an  order  of    the   Court  of  Appeal 

[Ooltina,   H.R.,   and    Bomer    and    Matbew,    L.J  J.) 

Irming  the    judgment  of  Bidley,  J,,  in  favour  of 

I  Crown,    upon  aa  iofonnation  by   the  Attomey- 

olaiming  that  auaoeaaion  duty  at  the  rate 

per  o«nt.  became  payable  by  the  appellanta  on 

he  death  of  the  sixth  Duke  of  Northumberland,  and 

'that  the  same  was    payable  on   the  valoe  of    the 

(a.)  Beported  by  C.  H.  Graftojt,  Esq.,  Bairiater- 
ftt-Law> 


aaooessiou  conaidered  as  an  annuity  on  the  Ufe  of  the 
appellant  Caroline  F sauces  Murray. 

Br  an  indenture  of  settlement  dated  the  19th  ol 
April,  18 L7,  the  manor  of  R-^daadale,  in  the  couaty  of 
Ncrtbumberland,  waa  (together  with  other  heredita- 
ments)  under  and  by  exertnse  of  a  joint  power  of 
appointment  which  Ts&i  veited  in  Hugh,  second 
Duke  of  North umberl and,  and  Hugh,  third  Dtike  of 
Northuuberlttnd,  appointed  and  limited  to  certain 
uaea  which  have  either  failed  or  have  otherwise  deter- 
minsd,  with  rematader  to  the  use  of  the  sixth  duke 
for  lire  without  impeachment  of  waste,  with 
remainder  to  the  use  of  truitaes  during  his  life  to 
preierve  contt agent  remainders,  with  remainder  to 
the  uie  of  his  first  son  in  tail  male,  with  divera 
remainders  Over, 

By  au  indenture  dated  the  19tb  of  December,  18G8 
(duly  eorolled  as  a  diaentailing  aaaurauceV  the  sixth 
duke  and  the  preaent  duke  (then  Earl  Peroyj  disentailed 
the  estates  and  conveyed  them  to  aaoh  uies  as  the 
sixth  duke  and  tbe  present  duke  abould  by  deed 
jointly  appoint,  and  in  default  thereof  as  therein 
mentioned. 

By  au  indeotnre  of  settlement  dated  the  21st  of 
December,  )S68,  the  aaid  manor  was  (together  with 
other  h ere di tarn Buts)  appointed  to  auch  uiea  aa  the 
sixth  duke  and  the  present  duke  should  by  dted 
jointly  appoint,  and  in  default  of  appointmeot  to  the 
use  of  the  sixth  duke  for  life,  with  reoiuinder  to  tbe 
use  of  the  preasnt  duke  for  life,  with  divert 
remainders  over. 

By  an  indeuture  dated  the  1st  of  December,  1870, 
certain  hereditament!  being  a  portion  of  an  allotment 
made  to  the  lord  of  the  manor  of  Redeadale  upon  the 
inclosure  of  a  oertaia  co  nmon  parcel  of  such  manor, 
were,  under  the  joint  pow,>r  contained  in  the  settlement 
of  tbe  21st  of  December,  18GS.  appointed  (out  subject 
to  the  exceptions  and  reservations  tnentioued)  by  the 
sixth  duke  and  the  present  duke  to  the  use  of  Lord 
Jaujes  Murray  in  fee  simple.  L>rd  Jamei  Murray 
died  on  the  3rd  of  Jane,  1374,  and  his  wife,  L«dy 
Elizabeth  Marjory  Murray,  became,  under  hia  will 
dated  tbe  8  th  ol  May,  1868,  beneScially  entitled  to 
auch  hereditamenta  for  an  estate  in  fee  simple  in  pos- 
session. Lvly  £1 /abeth  Marjory  Murray  died  on  the 
llthot  October,  1888,  and  her  dsughter,  tbe  appellant, 
Oaroltae  Frances  Murray,  became  under  her  mother's 
will  beneScially  entitled  (subject  to  a  certain  mort- 
gage and  fnttfaer  charge)  to  the  hereditameata  com- 
prised in  the  indenture  of  the  1  st  of  December,  IS70, 
for  an  estate  in  fee  simple  in  poisessioD. 

On  the  death  of  Lady  Elizabeth  Marjory  Murray 
aucoestton  duty  at  the  rate  of  1  ^  per  cent,  became 
payab'e,  atid  was  paid  on  the  value  of  the  interest  of 
the  eppeltunt  Caroline  Frances  Murray  (considered  aa 
an  annuity  for  her  life)  in  the  hereditaments  comprised 
in  the  indenture  of  the  lat  of  December,  1870,  and 
deduction  waa  taken  in  the  aucceaaion  duty  account 
from  the  annuil  value  of  all  the  hereditaments  so 
mortgaged  for  intereat  on  the  principal  auma  secured 
by  the  mortgage  and  farther  charge. 

In  the  year  1902  Cdrolioe  Frances  Murray  aold  the 
hereditament!  comprised  in  the  said  indenture  of  tiie 
lit  of  December,  1870,  to  Charles  Wilhaai  Bell. 

The  Crown  claimed  succession  duty  upoa  tbe  death 
of  the  sixth  duke  in  respect  of  tbe  hereditaments 
comprised  in  tbe  aaid  indenture  of  the  lat  of 
December,  1870,  at  on  the  death  of  the  said  aixth 
duke,  at  the  rate  of  6^  per  cent. — that  ia  to  aay,  5  per 
cent,  under  aection  10  of  the  Succession  Duty  Act, 
1853  (the  preaent  duke  being  a  descendant  of  a 
brother  &f  the  father  of  the  third  Duke  of  North- 
umberland],  and  U  per  cent,  nnder  seutiuu  21,  sub- 
section 1,  of  the  tJuslouis  and  Inland  Bevenue  Act, 
1689. 
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The  ttppellsDti  refii9<'d  to  deliver  &□  iicc:>unt  or  to 
p&y  the  duty  claimed,  contendinf;  that  ia  the  circam- 
■tftDces  DO  auob  dtitf  was  payable. 

Hal'hnf,  K.C.,  aad  DmckieerU,  K.C.  {Amten- 
CartmeU  wttb  tbem],  for  the  app«ll»ut9. 

iSiV  R.  B.  Finlatf,  A.O.,  aad  Vuughun  Hauikim  (Sir 
E.  Carton,  S.O.,  with  thecu),  for  the  retpondent. 

Thk  House  took  time  fur  conaideratton. 

Eirl  of  Halsbdrt,  L.C— I  hare  read  and  have 
notbiaj;  to  add  to  the  judKment  of  my  ooMa  fri^ad 
L  >rd  SiiicD&ghteD  ia  tbia  ca>e.  Two  ob9er?atii>iiB  I  wish 
to  make,  because  I  have  made  tbem  before  and  I  have 
no  desire  to  alter  them.  One  ij  tbi*t  a  saccesiion 
'aithiD  thp  Act  once  established,  no  manipulatioa  of 
the  parties  can  get  rid  of  it ;  and  the  observatioa  U 
(qually  true  whether  there  be  one  or  two  eucceasioos. 
The  other  is  that  since  the  decision  of  this  Hon^e  in 
Lord  ITWrertoii's  case.  47  W.  E  97,  [1898]  A.  C.  533, 
the  judgment  of  Sir  George  Josael  in  la  re  Cuoper  and 
Alkn,  26  W.  E.  301,  i  Oh.  D.  Ht)2,  cannot  be 
relied  npon  as  an  authority. 

Lord  Macjiaohtzi?. — Beaidea  the  qnsatioa  as  to 
the  effect  of  a  diseu  tailing  asinrinoe  in  the  oaie  of 
property  ehwgeable  wii^h  duty  under  tbe  Suooeasion 
Daty  Act,  \tia:i,  this  appeal  involvei  the  con»ider«tian 
of  two  repotted  deoiaiona — Solicitor-General  v.  Law 
Severtionary  Inlerat  Society,  21  W.  E.  854,  L.  PL  S 
£!x.  233,  and  /n  re  Cooper  and  Alleit. 

The  qviestioo  ai  to  tbe  effect  of  a  disentailing  aisar- 
ftooe  is  not,  ai  it  seonia  to  me,  reasonably  argiiafale, 
Mid  if  it  were  it  wonld  b*  concluded,  I  think, 
adversely  to  tbe  appellanta  by  the  decision  of  this 
Hooae  in  the  case  of  Lil/o-rd  [Lord]  v.  Attorney- 
General,  13  W,  E.  593,  2  L,  E.  H.  L  63. 

In  maiy  w«yB  the  Succession  Duty  Act,  1853,  ia  a 
lemarkuble  piece  of  legislation.  Drawn  with  con- 
summate (kill,  it  avoids  all  tejhr^ical  expreaaions,  and 
yet  there  ia  not  a  single  word  miaaard  or  out  of  place, 
nor  any  espreaaiou  which  would  be  easy  to  improve. 
The  Aot  was  fortunate  in  its  puaage  thriiugh  Parlia- 
ment. It  wai  not  mangled,  or  marred,  or  ameuded, 
Tbe  reanlt  is  that  it  is  consistent  throughout,  and 
as  clear  aa  the  nature  of  tbe  snbJRct  and  the  novelty 
of  tretttoent  which  it  required  would  permit.  Bat  to 
underetand  the  Act  thoroughly  it  ia  necessary  to  lay 
aside  all  preconc'ived  notiona  and  to  follow  pati'^ntly 
•nd  persistently  the  clue  which  tbe  Act  itself  provider. 

The  kf-y  to  tbe  Act  is  fuund  in  section  2,  which 
defines  the  leima  "aucceaaor"  and  "  pred^ct^saor," 
and  explains  tbe  relation  between  predtfoeaaor  and 
successor. 

Tbe  Attoraer-General  argued  that  the  word  "auc- 
OFSSor"  was  a  word  of  flexible  meaning,  and  occa- 
aionally  ua^d  isther  loosely  in  the  Act.  With  the 
atmost  deference  I  protest  against  that  view.  It  has 
been  the  cause,  and  I  tbink  tbe  sole  cause,  of  all  the 
difficulties  that  jtidgea  have  diacovered  iu  the  Act. 

There  are  two  things  plain  on  tbe  face  of  tbe  Act. 
In  tbe  firat  plaoe,  it  in  clear  that  the  terms  "dis- 
position ''and  "  devolali  jn  "  moat  have  been  int^ndrd 
to  comprehend  and  exhaust  every  coooeivable  mode 
by  wtucb  property  can  paaa  whether  by  act  of  partiea 
or  by  act  of  tbe  law.  In  tbe  next  place  it  ia  to  be 
borne  in  mind  that  a"  suoceaaor  "  mnat  be beoeticially 
entitled.  When  a  person  takes  a  suocsession  he  may 
not  have  actaat  poaaeaiion.  A  buabind,  for  in9tanoi>, 
may  have  possetiion  in  right  of  bis  wife,  a  guard ia^j 
on  behalf  of  an  infant,  But  a  suoceaior,  to  be  a  true 
successor  within  ths  meaning  of  the  Aot,  must  bave 
the  beneficial  interest  in  the  property  subject  to  duty, 
whoever  may  have  the  actual  poasesaion  or  the  right 
of  management.  Thfse  are  obvious  conaiderations. 
fint  thay  are  freijaently  loat  sight  of,  and  thea  kU 


aorta  of  di£SuuIties  arise,  Xiet  mi  put  thi«  cMe :  A 
limitation  after  a  death  to  A.  for  life,  retnaioder  to  B. 
for  lite,  remainder  to  C,  iu  f  se.  In  the  lifetime  of  A.  and 
B,,  0.  lella  his  reversionary  interest  to  X,  Does  X. 
becma  a  succeisoTp  The  Act  »»je  Yra.  But  tbe 
learned  judges  in  S(^icitur-Gentral  v.  Law  Rtnertimmrg 
Socifty  anawer  No.  In  that  case  the  court  laid,  ' '  The 
language  of  the  second  section  doei  not  deal  with  the 
position  of  an  alienee  of  a  tucce'siou.  .  .  .  The 
position  of  an  alienee  is  a  matter  of  legal  consequence 
from  the  second  section,  and  not  touched  by  tbe 
words  of  it.'  I  mast  confess  I  caanot  follow  that 
obiervatiou.  It  seems  to  me  that  the  position  of  au 
alienee  ia  within  tbe  very  words  of  section  3.  That 
section  declares  that  "  Kvery  .  .  .  disposition 
of  prouerty,"  by  reason  whereof  any  person  heoomea 
beneficially  entitled  to  property  np^u  death,  either 
immediately  or  after  au  interval,  shall  be  deemed  to 
oonf.r  on  tbe  person  so  entitled  a  succassioa,  and  it 
adds,  "  the  term  '  auooesaor  '  shall  denote  the  person 
«o  entitled."  Now,  in  t^e  case  I  have  suppose!  X, 
iindoub!edly  beoo:ues  entitled  to  property  ausweriog 
the  description  coutaiued  in  s'ctioa  2  uuder  the  cir> 
cumatauces  tliere  mentioned.  If  the  sale  to  him  be  a 
"  disposition  of  property "  wi^biu  the  meaning  of 
the  Act.  In  many  caaea  tbe  purpose  of  the  Act 
would  be  defeated  unless  jou  give  to  the  term  "  dif- 
poaitiau  "  the  largest  possible  signification  ;  not  only 
so,  bit  the  Act  shows  on  the  face  of  it  that  tbe  tarn 
"  disposition  "  inoludea  a  sale.  Section  7  spealcs  of 
' '  any  diaposition  of  property  not  being  a  bond  Jid» 
aate  "  ;  aud  section  17  ia  more  significant  still.  It  ia 
to  be  inferred  from  it  that  the  framers  of  the  Act 
thought  the  expression  "disposition  of  property" 
wi  le  enough  even  to  include  contracts  for  the  pay- 
ment of  money  on  pott  obiU  and  utder  polidea  of 
insurance.  Now  if  aa  alienee  b)  a  true  auccetaor  tbe 
difficulties  with  which  the  Court  of  Bxcheqner 
struggled  in  the  caie  of  the  Law  Jieuertionary  Inleretl 
Society  vanish  altogether.  Tbe  rats  of  dutr  and  tbe 
time  of  payment  are  fixed  by  section  15.  The  value 
of  the  annuity  on  whish  the  duty  is  to  be  oam- 
pated  ia  determined  by  seotim  21.  Taere  is  no 
difficulty  left,  except  ths  difficulty,  such  as  it  is,  which 
haa  bepn  auggestel  in  the  construction  of  aectioD 
44.  And  that  vaniahea,  too,  if  the  alienee  be  a  true 
successor  within  tbe  meaning  of  the  Act.  The  diffi' 
oulty  auggeated  was  that  section  44  declares  that 
"besides  the  auooesaor"  certain  persona  shall  be 
accountable  to  the  Oro  am  for  succesaion  duty,  and 
reckons  among  the  persona  acciuntiible  "every 
person  "  in  whom  any  property  or  the  management  of 
any  property  subject  to  duty  "shall  be  vested  by 
alienation  or  other  derivative  title  at  the  time  of  the 
Biicoesaion  becomicg  an  interest  in  poaaesaion."  It 
wa^  said  that  au  alienee  canuot  be  a  anciieaa^r  within 
the  meani<]g  of  tbe  Act,  for  here  you  have  the  alienee 
distinguiah^d  from  the  sui^cassor  and  plaoed  in  a 
difli^reut  clssi.  Bat  there  i*  no  aubatanoe  in  that 
objection.  Bsnefiisial  interest  is  the  badge  of  a  tras 
sucoesaor  and  a  necesatry  qualifi^atioa  ia  his  case, 
while  tb'»  maoajsemant  of  the  property  or  the  right 
t3  receive  tbe  rent*  may  be  rested  in  aome  otb«r 
peraon  and  s )  vested  by  alienation  or  other  derivative 
title.  It  may  be  ohaervel  that  aaless  an  alieniM 
c^miog  into  possession  be  a  suoceasor  within  the 
meaning  of  tbe  Act,  he  would  be  in  a  differeiit 
position  from  a  aocc-sior  tiot  taking  by  alienation. 
He  would  not  be  under  the  lia^iiiity  of  section  42,  but 
ouly  under  the  limited  liability  of  section  44— that  is, 
u>ider  the  liability  attaohiog  to  persons  who  have  ml 
the  beneflcial  interest— >  result  which  could  hardly 
have  been  oontemplai^ed  by  tba  framers  ol  the  AoL 
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the  learned  judges  "f  the  Court  of  Exchequer  got  over 
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the  difficulty  wbict  tbey  had  themselves  ore»ted  by 
OODBidering  tbe  iucoDveuieoce  that  might  ariae  if  a 
■ootMHor,  mfter  b&viiig  parted  with  his  succession, 
wars  itill  to  be  treated  as  the  auoaceaor  for  the  pur- 
pote  of  MCertamiug  the  value  of  the  aoQuity  on  which 
duty  u  to  be  oomputed.  Acid  bo  tbey  arrived  at  a 
right  conclusian,  but  not,  I  think,  by  the  most  direct 
road. 

I  now  come  to  the  oa«e  of  In  re  Cooper  and  Allen, 
Tbe  queatioQ  thete  turned  on  leotioa  15.  That 
■eotioti  ii  in  my  vi^^w  the  natural  and  ueceaaary 
ontcotue  of  the  position  which  the  Act  e^i^igni  to  the 
alienee  of  a  iucceaaion.  He  becomes  a  "  auccesior  " 
within  the  meauing  of  the  Act,  though  the  succession 
confarred  on  him  is  nnt  a  new  succsaion.  Wtio,  then, 
is  tbe  "  predeceisOT  "  ?  The  prudecessor  must  be  the 
original  succeeaor  who  has  parted  with  his  sucoession, 
mad  to  tbe  duty  on  a  sucoeesion  by  alienation  oould 
never  be  less  than  10  per  cent,  when  tbe  alieoee  is  not 
of  kin  to  the  person  from  whom  title  is  derived.  To 
prevent  a  result  so  unreasonable  and  inconvenient,  a 
special  provision  is  introduced  which  dfolares  that  iti 
the  case  of  a  succession  beaoming  vested  by  aliecatii^n 
or  by  any  other  title  not  conferring  a  new  sucoesaion  io 
Ksy  person  other  than  tbe  original  suooessor,  before 
he  becomes  entitle<l  thereto  in  possession,  neither  the 
rate  oi  duty  nor  the  time  of  payment  is  to  be  altered. 
Section  lo  says  uothing  about  the  value  of  tbe 
•ncoetsioD,  simply  became,  aocordiug  to  the  view 
whic^  I  have  ventured  to  present  to  your  lordships, 
tbe  value  of  the  sucoeBiion  is  dtsalt  with  expressly  by 
•ectioa'21.  Then  in  section  la  occasion  is  taken  to 
deal  with  the  kindred  subject  of  "  acceleration "  by 
the  inrrender  or  extiactioD  of  a  prior  interest.  In 
the  CJsse  of  aoceloration,  but  for  the  provision  ititro- 
duci^d  at  the  end  of  tbe  section,  it  might  have  been 
open  to  contention  that  duty  would  become  payable 
stt  once  OD  the  surrender  or  extinction  of  tbe  prior 
iaterett.  The  rate  of  duty,  of  course,  would  not  be 
altered,  nor  the  valae  of  the  successioD.  And  so  tbe 
eectioQ  says  quite  properly  that  the  duty  is  to  be 
payable  at  the  same  time  and  in  the  same  manner  as 
if  DO  auoh  accelrration  bad  taken  place — and  it  i  tyi 
no  more. 

Some  difficulty  seems  to  have  been  created  in  some 
cases  by  the  words  "  or  by  any  title  not  oonferring  a 
new  soccf stion  in  any  other  person  "  which  follow  the 
words  "  vested  by  alienitti-iu"  in  section  lo.  In  tbe 
cate  of  In  Tt  Cooper  and  Allen  Sir  George  Jessel  appears 
to  have  been  pressed  by  the  difficulty  and  perhaps 
misled  by  it.  But  a  little  considerdtion  will  show  that 
a  succession  may  be  trauBferred  without  conferring  a 
new  succession,  not  merely  by  alienation  pure  and 
simple,  but  also  by  a  title  which  is  either  not  aliena- 
tion at  ail,  strioUy  speaking,  or  alienaliou  oooibioed 
with  something  eUe.  Take  the  case  of  escheat  as 
tbe  law  stood  when  the  Suoceasion  Duty  Act  was 
pa«sed,  or  the  case  of  leaseholds  (which  are  real 
estate  under  tbe  Act)  seized  under  a  fi.  fa,,  or  the 
oaM  of  a  husband  alienating  bis  wife's  reversionary 
interest  in  a  term  of  years.  These  and  other  oases 
would  come  under  the  words  in  question  and  under 
the  words  "or  other  derivative  tide"  which  are  used 
as  their  equivalent,  if  held  not  to  fall  under  the  word 
"alienation."  The  juditment  of  Sir  George  Jfsset, 
M.R.,  in  In  re  Coti/ier  and  Allen  was  disapproved  of  in 
lf(ifv«r<on  V.  Attornet/'Oencral.  Your  loidibips  have 
liMcd  an  ingenious  argument  intended  to  s«t  it  up 
aguo.  Can  it  be  supported  ?  I  think  not.  The 
iMipiage  of  the  Succeision  Duty  Act,  185U,  is  too 
pl*m.  In  section  13  it  declares  that  "  where  .  .  . 
■ny  ■nooeseion  shall  before  the  successor  shall  have 
faecooie  entitled  thereto  or  to  the  income  thereof  in 
powoiBion  have  beoome  vested  by  alienation  .  .  . 
to  any  other  person,  then  tbe  duty  payable  in  respect 


thereof  shall  be  paid  at  the  same  rate  and  time  as  tbe 
Slime  would  have  been  payable  if  no  such  alienation 
bad  been  made.  .  .  ."  Taat  is  an  enactment  of 
general  application.  There  is  uo  exception  to  be 
found  in  the  Act.  But  Sir  George  Jeesel  introduces 
an  exception.  Be  says,  in  etf-ot,  that  the  rule 
does  not  apply  if  there  be  a  disposition  or  devo- 
lution conferring  a  new  succession  in  respect  of 
which  duty  is  payable  bafore  duty  beoomes 
payable  in  retpeot  of  tbe  a  accession  transferred  by 
alienation,  la  the  present  case  it  is  not  disputed 
that  tbe  Kucoeaiion  of  the  seventh  duke  was 
transferred  to  Lord  James  Murray,  and  that  if  the 
sixth  duke  had  died  in  tbe  lifetime  of  Lord  James 
duty  would  have  been  payable  in  respect  of  the 
seventh  duke's  eucces^ion.  and  again  on  Lord  James's 
death,  if  on  the  death  of  Lord  James  the  pcoperty 
had  passed  by  disposition  or  devolutinn  to  Miss 
Murray,  Why  should  payment  of  duty  on  tbe 
property  left  by  L^rd  Jssies  discharge  the  duty  with 
which  tbe  property  was  chtrgeable  when  be  bought 
it  'f  For  such  a  vicarious  exoneration  there  is  no 
warrant  in  the  Act.  Nor  is  thare  in  reason.  When 
there  is  a  sale  of  property  cbarge»ble  with  succession 
duty  provision  is  ordinarily  made  to  meet  the  claim 
for  duty  when  it  arises.  The  commissioners  h«ve 
power  to  commute  the  duty ;  the  vendor  may 
covenant  to  bear  it,  or  it  may  be  left  to  fall  on  tbe 
purchaser.  In  any  case,  the  duty  is,  or  ought  to  be, 
takeu  into  consideration  in  arriving  at  tbe  price,  aud 
the  money  which  gOHS  into  the  pocket  of  the  vendor 
so  mncb  the  less.  Why  should  the  vendor,  or  it  may 
be  the  purchaser's  estate,  get  a  windfall,  and  why 
should  the  Crown  lose  beciusa  the  vendor  happens  to 
outlive  the  purchaser  P 

I  think  tbe  appeal  fails  on  all  grounds,  and  ought 
to  be  dismissed  with  costs. 

Lord  Datet.— The  Succesdion  Duty  Act,  1853. 
dealt  {i)T  the  first  time  with  a  difficult  and  ootnplictted 
subject  of  legiBlation,  but  a  careful  oonsiiieratiyn  of 
the  subftua  and  language  of  the  Act  will  render  the 
solution  of  th>i  qudstioos  sub  uitted  to  your  lordsh'ps 
for  decision  on  this  appeal  free  from  any  extr'to-dioay 
diffijulry. 

By  tbe  disentailiog  deed  of  th^  19 (h  of  December, 
1S6S,  estates  comprising  the  lands  in  ques'iun  were 
conveyed  by  the  sixth  duke  (tenant  for  life)  and  tbe 
present  duke  (then  Earl  Percy  and  tenant  iu  tail  in 
retnaicder)  to  such  uses  as  >h»-y  should  jk>intly  appoiut, 
and  in  default  to  tbe  subsisting  uses.  By  a  deed 
dated  the  let  of  December,  IBTO,  the  sixth  duke  and 
the  present  duke  in  exercise  of  the  power  apftointe  1 
tbe  lauds  in  question  to  Lord  James  Murray  in  fes. 

The  joint  power  created  by  the  first  deed  wai  but 
the  appropriate  machinery  for  enabling  the  parties  to 
make  a  conveyance  of  their  respective  interests  by  a 
Bimultineoug  act  and  so  as  to  create  one  esta'e.  M". 
Danckwerts,  however,  argued  thst  the  effect  of  the 
exeriiic  of  the  joint  piwer  was  to  destroy  the  succes- 
sion which  previously  existed  iu  the  preseiit  duke,  and 
therefore  no  duty  under  this  Act  beaame  payable  on 
the  dHttth  of  the  sixth  duke.  I  am  of  opinion  that 
t  ie  exi^irciBe  of  the  power  in  favour  of  Lord  James 
Murray  had  precisely  the  satue  legal  effect  as  it  the 
sixth  duke  bad  conveyed  his  life  estate,  and  the 
present  duke  baviog  disentailed  bad  conveyed  the  fee 
simple  directly  to  the  appointee  by  the  deed  of  the 
19ib  of  December,  I8G8,  and  he  had  been  named  ai 
granU'e  in  that  dead,  or  as  if  the  pro  sent  duke  had 
conveyed  the  fee  simple  in  remainder  and  the  sixth  duke 
had  surrendered  bis  life  estate  so  as  to  pass  the  f  e 
simple  in  possession.  While  I  agree  that  the  subject  is 
not  to  be  taxed  by  implicaticn  or  unless  he  comes  witbin 
the  letter  of  the  taxing  Act,  I  tbink  that  the  foriu«  of 
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CODT(>janciDg  maka  no  difference  where  the  legal 
effect  and  Bubataiioe  is  the  same. 

The  principal  point  on  tbii  appeal  depend*  on  the 
construction  of  teotion  la  of  the  A.ot.  Bf  ieotioa  I 
the  term  "Buoceision"  dpnotea  "any  property 
chargeable  with  duty  under  this  Acf,"  whioh,  I  think, 
would  be  mote  accurately  expressed  aa  any  » state  or 
interest  in  property  which  is  cbargeable  with  duty, 
though  this  is  probably  covered  by  the  defii-ition  of 
"  property."  By  aection  2  every  disposition  by 
reason  whereof  any  person  becomes  baneflaially 
entitled  to  any  property  upon  the  death  of  any 
person,  and  every  devolution  by  law  of  any  bent iiuial 
interest  in  property  upon  the  death  of  any  person, 
oonfera  on  the  person  entitled  "  a  succession,"  and 
I  he  term  "  sucof'SBOr  "  denotes  tbe  person  so  entitled. 
Ttia  cardinal  fact  to  be  home  in  mind  in  the  con- 
struotion  and  applicsti'in  ol  seotious  1-1  and  15  is  that 
in  the  oaie  of  real  estate  the  luccasor,  although 
entitled  in  fee  aimple,  ii  obarg.d  only  on  an  annuity 
oommeniurate  with  his  personal  enjoyment — ttiat  is, 
in  most  cases,  for  his  life.  Goneequently,  lec'ion  14, 
whiuh  prescribes  tbe  rule  in  esse  of  a  suocessioo 
passing  by  reason  of  death,  oan  have  no  applii^iitioa 
to  real  estate,  and  is  iu  termi  confined  to  pt-rfonal 
property,  Bection  15  deals  with  a  different  class  of 
cases,  and  applies  both  to  real  estate  and  personalty. 
Qrammatically,  the  wordi  "not  cottferrtn^  ii  new 
Buocession "  apply  only  to  the  word  "  title,"  and 
should  be  90  construed ;  hat  whether  they  are  or  not 
applied  to  the  word  "  alienation,"  I  think  thitt  word 
in  itself  jcirima/aci'e  rneans  and  thonld  be  construed  aa 
meaoiog  only  transfers  inter  vivtn  (either  gratuitoua 
or  for  value).  Tbe  word  is  not  apt  to  describe  the 
paMing  of  property  from  the  dead  hand,  either  by 
will  or  by  intestacy.  I  tbiiik  that  a  ne«r  tucaeasioa 
can  only  be  coii  faired  by  a  new  diiposition  or 
devolntton  by  law  to  take  ell'eot  on  death,  and 
conversely  every  derivative  title  by  r^aaoa  of 
death  conferg  a  new  aacceasion  under  section  3 
of  the  Act  The  section  therefore  applies  only 
to  a  title  acquired  by  transfer  or  ot  tier  wise  iu 
the  lifetime  of  the  lucceaaor.  It  ia  not  ueoeasary 
to  define  how  such  other  derivative  title  can  be 
created.  The  words  may  oaly  be  intended  to 
bring  anoh  title  within  the  operation  of  the  aeotion, 
if  any  soch  title  there  be.  Lord  Herschell,  however, 
hat  pointed  out  one  instance  of  such  titlfr — namely, 
ij  bankruptcy — and  there  may  conceivnhly  be  other 
circttm<tanoes  and  events  in  which  the  iotereitt  of  the 
successor  migbt  become  divested  in  favour  of  another. 
I  am  further  of  opinion  that  the  transferee  or  pergjn 
otherwise  acquiring  title  thereby  becomes  the  "person 
entitled "  utidei  the  disposition  or  devolution  con- 
ferring the  ancoession  within  the  meaning  ot  section 
2,  and  "the  successor"  for  the  purposes  of  the  Act^ 
unleaa  the  context  shows  that  the  word  is  used  in  a 
different  sense.  And  as  at  present  advised  (though 
it  is  unnecessary  to  decide  it  in  the  present  case)  I 
think  that  if  the  transferee  of  a  succession  in  real 
estate  were  to  die  before  he  bee  time  entitled  in 
poaaession  to  the  property  comprised  in  tbe  aucces' 
aion,  his  devisee  or  heir  would  be  a  perann  holding  by 
a  title  conferring  a  new  succession  iu  the  same 
position  exactly  aa  the  devisee  or  heir  of  an  original 
Buooeuor  ao  dyiog.  So  far  I  agree  with  Sir  Qeorgd 
Jeisel. 

Bat  the  present  case  is  not  one  ot  a  transfer  of  the 
auccession  only.  I  have  already  expressed  my  opinion 
■«  to  the  efTect  of  the  appointment  under  the  joint 
power  to  Lord  James  Murray.  I  am  disposed  to 
think  he  became  thereby  in  the  position  of  a  soooeaBor 
whose  title  in  p^Mession  has  been  accelerated  by  the 
surreDder  cr  extioctivn  of  tbe  prior  interest,  and, 
Apart  from  the  provision  at  the  end  of  aeotion  lii,  ( 


would  have  been  presently  liable  to  pay  the  duty,  bat 
by  that  provision  for  tbe  benefit  of  tOe  saM«30r  the 
duty  is  made  payable  only  at  the  a«me  titn^  and  In 
the  same  manner  as  such  duty  wootd  have  been 
payable  if  no  aoceleriition  had  taken  place. 

The  words  "iu  the  same  manner"  are  a  little 
puzzling,  hut  I  think  that  they  m>-an  that  tbe  Crown 
ia  not  to  loie  the  duty  by  reason  of  the  estate  of  the 
successor  having  become  an  estate  in  p  jasession  or  the 
limitations  of  the  existing  Si>ttlement  being  exhautte't, 
and  the  duty  is  to  be  paid  ou  tbe  happening  of  the 
same  event  as  it  would  if  th^re  had  baf>n  no  Burr^-nd^r 
of  tbe  prior  interest,  although  notning  pasted  and  no 
tide  in  poisession  was  acquired  on  tbut  event.  In 
ao  any  case  the  tranaffree  b^c  tme  entitled  to  a  fee 
situ  pin  in  posaeasion,  which  became  the  aubject  of 
other  ditprtsitions  and  derotiittons  conferring  auooes- 
aions  depending  on  other  events  oa  wt)ich  duty  was 
properly  payable,  hut  that  was  not  a  satisfaction  of 
the  duty  payable  in  the  eve  at  of  tbe  doatb  of  the 
ttixtti  djke,  which  b>-came  a  c*iarga  on  the 
property ;  and  all  that  can  be  said  is  that  Lord  Jamei 
Uurray  purchased  a  property  subjnoc  to  an  inaatn- 
brance.  I  am  therefore  of  opinion  that  by  the 
cjmbiaed  »fft)ct  of  tbe  provisions  in  aeotion  15  of  tbe 
Act  a  duty  b>c*me  payable  to  the  Crown  on  the  death 
of  the  sixth  duke  at  the  same  rate  as  it  woald  have 
been  payable  if  no  transfer  had  been  made. 

It  remiins  to  inquire  on  whose  life  the  duty  is  to  be 
calculated  under  ssction  21.  It  is  argaed  that  the 
opmion  which  I  have  expresaet,  that  tae  traoa^ere* 
becomes  the  auocessor  for  the  purpose  of  the  Act,  it 
inconsistent  with  Bub«aqu>«ot  sections,  and  that  the 
word  denotna  only  the  original  suai>esaor  or  transferor. 
I  do  not  think  so,  and  I  think  that  such  a,  cons  trac- 
tion would  introduce  confusion  into  the  scheme  of  the 
Act.  In  section  20  the  worda  are:  "Tbe  duty 
imposed  by  this  Act  shall  be  paid  at  the  time  when 
tbe  anc^easoi  or  any  person  in  his  right  or  on  his 
behalf  ahnll  become  entitled  in  posseadou  to  his 
succBBsioo."  Those  worda  are  nut  apt  language  in 
whioh  to  deacribe  the  transferree  of  the  original 
aucoesaor.  Beariag  in  mind  that  the  Act  applies  to 
personalty  as  well  as  realty,  and  only  t}  beutfictal 
interesta,  I  think  the  words  relied  on  wean  only  tay 
trustees,  executors,  husbaad  entitle}  in  right  of  bis 
wife  (aa  the  law  stood  at  the  date  of  th?  Act)  gutirdiau 
of  an  infant  successor,  committee  of  a  lunatic  suo- 
cesser,  and  so  forth,  and  in  autisequant  parts  of  the 
section  the  word  "  auccesaor  "  must  include  a  person 
having  a  derivative  title  to  the  succession.  Passing 
by  section  2t  for  the  present,  I  Chink  that  in  aections 
23  to  26  the  word  must  from  the  context  mean  the 
person  entitled  to  tbe  aucceisioo  at  the  date  when  it 
becomes  an  ioti>reat  in  poaaesaion.  In  section  26  you 
Bgiiin  have  the  words  "  successor  or  any  person  on  hii 
bebalf,"  and  the  suGceBsiou  is  spoken  of  as  biB 
— that  is,  the  Bucoftasor's — succession,  which  it 
would  not  he  if  the  "  snccesaor "  meant  only 
the  "original  saccessor,"  Station  i2  ia  not  incon- 
sistent with  the  construction  I  have  placed  on  the  Act, 
but  in  section  44  it  must  be  admitted  thst  tbe  word 
"  auccesaor  "  appi>ara  from  tbe  c.ntext  to  he  nsel  of 
the  original  successor. 

Keturuing  to  section  22,  I  think  the  word  "auo- 
cessor" is  used  in  tbe  sense  which  I  have  attributed 
to  it.  It  is,  however,  sutScient  for  the  present 
purpose  to  say  that  the  word  is  capable  of  either 
sense;  but  tbe  context  of  this  section  showa  thit  tbe 
"successor"  means  tbe  person  entitled  to  the  tuc- 
oeaaion  at  tbe  date  when  it  becomes  an  interest  in 
possoBSton.  Tbe  appellant,  Bliss  Murray,  ia  in  the 
position  of  such  a  suoceiaor,  and  I  am  of  opinion 
that  the  duty  should  be  assessed  on  the  value  of  an 
annuity  accoiding  to  the  tab  lei  for  tbe  residae  of  hM 
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BOOEBB  v.  UATOB,  i.0.,  OF  ClSBtFF. 


COTTKT  OF  APFXAX. 


Ufe.    I  aj^ree  with  the  judgment  of  Cleftsby,  B.,  in 

Sotiator-Otnertil  v.  Law  Jirvmionart/  Iiiiereit  SociXy. 

I  am  therefore  of  opinion  that  this  appeal  should 
be  dismiised  with  costs, 

Lotd  LisBLBY  ( whoie  judgment  was  read  by  Lord 
Maonaohtkn).— The  judgmeot  of  the  Master  of  the 
Rolls  and  of  Eomer  and  Mathew,  L.JJ.,  upon  two 
oat  of  the  three  quMtioos  railed  by  the  appellaoia  aie 
■0  ob»i<Jtuly  correct  that  I  feel  uuable  usefully  to  add 
anything  to  them.  Succession  duty  clearly  becama 
payable  on  tno  aucoetsions,  and  not  upon  one  only ; 
and  the  contention  that  the  disentulini;  deed  aud 
conveyance  to  Lord  James  Murray  extiognished  or 
otherwise  got  rid  of  the  duty  payable  on  the  death  of 
the  sixth  Duke  of  Northumberland  is,  in  my  opinion, 
quite  untenable. 

The  third  fjuestion— namely,  whether  the  duty  now 
pajable  should  be  calculated  on  the  life  of  the 
seTenth  duke  or  on  that  oi  Miss  Murray— is  muob 
more  difficult,  and  turns  upon  tections  2,  15,  and 
21  of  the  Soooesaion  Duty  Act,  18o3.  The  CJoutt 
of  Appeal  oontidered  this  question  settled  by  the 
deciiicm  of  the  Court  of  Exchequer  in  the  case  of 
SuUrilur-Oantral  v.  Law  Revtrtionury  Jnttreat  Society. 
This  case  has  been  acted  tipon  ever  since,  and  the 
Gaurt  of  Appeal  did  not  think  it  ought  to  he  now 
OTerral<d,  even  if  wropgly  decided,  which  they  did 
not  think  it  wai.  I  quite  concur  with  the  Court  of 
Appeal  in  the  view  thus  taken. 

Until  I  had  the  advantage  of  reading  the  judg- 
meotof  nay  noble  and  learned  friend  Lord  Macnaghten, 
I  felt  more  ditfigulty  than  I  do  now  iu  dealing  with 
some  of  th'S  arguments  addressed  to  your  lordships 
by  the  counsel  for  the  appellants.  But  that  judg- 
ment has  pat  the  matter  so  clearly  that  1  will  not 
trouble  your  lordships  with  aoy  additional  obaerva- 
ttous  on  the  ooostruclioD  of  the  Act,  I  am  satisfied 
that  his  view  of  it  ia  the  true  one,  and  that  the  appeal 
should  b^  dismiaaed  with  coata. 

Apjitai  diimliifd. 

Sjlidtora  for  appellants.  Bell,  Stetoard,  May,  & 
Jiov, 

Solidtor  f>r  respondent.  Solicitor  of  Inland  Rewnnf, 


(Eouit  of  Appeal. 


Appeal.  1 

(Collins,  M.B..  and  Eomer  and  Oct.  27, 

Mathew.  L.J  J.)  ' 

BOOZR3  V.  Mayor,  ^.c,  of  Cardiff,  (a.) 
Uatbr  and  icrvatit — Employeri'   Unhilibj — Accident^ 

Compttitation— Engineering  work — Repair  of  tramway 

—Arra  of  (Re  twKJtrfuti'nj— HViwen'*  Compcniatitm 

Act,  1897  (60  ife  61  ViH.  c.  37),  t.  7. 

In  an  arbitration  under  the  Worhnen'i  Compenialion 
Art,  I8»7,  it  appetirtii  thut  the  appliciint  ivat  nnphyed 
by  a  mamtipal  evrjujration,  who  were  the  ownen  of  aa 
tiietrie  tramway,  in  the  work  of  rejiniring  tht  ouerfiead 
wirtM  when  uectMary.  ILn'itnj  done  aoiM  ripair  at  a 
point  on  tht  tramtvuy,  he  wat  proceeditig  with  a  machim- 
which  he  u»td  in  the  work  to  auot/nr  p<.>int  on  the  tramway 
about  three- qimrteri  of  ti  mile  diatatU  fir  the  purpote  of 
diiny  iitme  r<f«Jtr  there.  When  he  waa  about  2 00  j/ard» 
avemyfrom  thefirit  point,  and  while  he  mat  a'thtr  on  (<r 
inOMtpTOximiti/  to  th«  tramway,  ht  v>at  accidentally 
injartd, 

i«.l  Ikiported  bj  P.  Q.  KticKlE,  Esq.,  Barrister- 
at-L»w. 


Held,  that,  inaimtich  at  there  wat  evidtnet  on  which 
the  county  court  Judge  could  find  that  the  obligation  of 
the  torporalion  to  repair  esttnded  to  the  whole  area  of 
the  tramu^ay,  he  wai  j'uttifitd  in  holdiut/  that  at  the  time 
of  the  actident  the  applicant  was  employed  on,  in,  or 
tihuut  tvgiitening  work — vit,,  the  rejxitr  of  the  tramway. 

Appeal  from  an  award  of  the  judge  of  the  Cardifif 
Ciiuoty  Court  in  an  arbitratiou  under  the  Workmen's 
Oompensation  Act,  1S97. 

Ttie  applicant  for  compensation  was  a  workman 
who  WdS  injured  by  an  aouide-.t  whilst  in  the  employ- 
ment of  the  Corporation  of  Cardiff.  The  oorporatioQ 
were  the  owners  of  a  ayatem  of  electric  tramways  laid 
in  the  streets  of  Cardiff.  The  motive  power  by  which 
the  tramcars  were  drivtn  was  supplied  by  overhead 
wires  can  led  on  iron  standards  abiut  thirty  feet  in 
height.  Tbe  applicant  was  employed  by  the  corpora- 
tion in  the  work  of  repniriog  the  overhead  wires  when 
necessary.  For  this  purpose  he  was  supplied  with  a 
movable  scaffoldiug  upon  wheels,  called  a  tower 
wagon,  which  wag  drawn  by  a  horse  from  place  to 
place  as  required. 

On  the  5th  of  September,  1903,  the  applicant  was 
working  with  the  tower  wagon,  and  in  pursuance  of 
orders  given  to  him  drove  to  a  place  on  the  tramline 
where  repairs  to  tbe  overhead  wirej  were  required. 
Having  done  these  repairs  he  proceeded  to  drive 
along  the  street  in  which  the  tramlines  were 
laid  to  another  place  about  three- quarters  of 
a  mile  distant,  where  the  wires  alsD  required  repair- 
ing, for  the  purpose  of  doiug  the  necessary  repairs 
there.  When  he  was  about  200  yards  from  the  plaoe 
where  he  had  effected  the  repairs,  the  horse  became 
restive.  The  applicant  got  down  from  the  tower 
wagon,  and  tried  to  take  bold  of  the  horse's  head  to 
prevent  him  runnirg  away,  and  while  so  dolog  his 
foot  slipped,  and  he  was  thrown  down  and  seriously 
injured.  The  plaoe  where  the  aocideat  happened  was 
either  on  or  ii^  cloas  proximity  to  the  tram  lines. 

The  applicant  claimed  compensation  under  the 
Workmen's  Compensaticn  Act,  1887,  upon  the 
ground  that  the  accident  happened  while  he  wa« 
employed  "on  or  in  or  about  engineering  work" 
within  section  7,  sub-seotioD  1 ,  of  the  Act.  Section 
7,  sttb-seotion  2,  defines  engineering  work  as  "  any 
work  of  oonsiructioD  or  alteration  or  repair  of  a 
railroad,  harbour,  dock,  canal,  or  sewer.     .     .     ." 

In  Fteirhtr  v.  Londmi  United  Tramwayi  (Lfmittd), 
50  W.  R.  537,  [1902]  2  K.  B.  269,  it  was  decided 
that  a  tramway  was  a  "railroad"  within  the  above 
definition, 

It  was  contended  by  the  employers  before  the 
county  court  judge  that  tbe  employment  of  the 
appltcaat  at  the  time  of  the  accident  was  not  employ- 
ment "  on  or  in  or  about  engineering  work  "  within 
the  meaning  of  tbe  Act,  because  the  applicant  was 
then  employed  not  on  any  work  of  repair  of  the 
tramway,  but  in  merely  driving  the  tower  wagon  to 
a  plaoe  where  repairs  were  required  to  ba  done. 

The  county  court  judge  was  of  opinion  that,  as  tbe 
tower  wagon  was  part  of  tbe  plant  required  for  and 
used  by  the  corporation  in  the  repair  of  the  tramways, 
the  applicant  was  employed  in  tbe  repair  of  the  tram- 
ways, and  that  he  did  not  cea'te  to  be  so  employed 
because  at  the  time  of  the  accident  be  was  driving  the 
tower  wagon  from  the  place  where  repairs  had  been 
done  to  another  place  where  repairs  were  about  to  be 
done.  He  therefore  held  that  at  tbe  time  of  the 
aocideat  the  applicant  was  employed  on  or  in  or  about 
engineering  work,  viz.,  the  repair  of  a  railroad,  and 
be  made  an  award  ol  compensation  in  the  appUcsnt't 
favour, 

The  employers  appealed. 

Bailhache,  for  the  employers.— The  applicant  was 
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not  at  the  time  of  the  accident  employed  on  or  in  or 
aboat  engineering  work.  It  haa  been  dearly  settled 
that  "engineering  work"  means  a  physical  area,  a 
locality :  Chamhers  v.  WhiUh%ven  Harbour  Commis- 
tionert,  47  W.  B.  533,  [1899]  2  Q.  B.  132  ;  PatlUon  T. 
White  &  Co.,  20  Time*  L.  E.  775 ;  Back  t.  Diek,  Kerr, 
&  Co.  {Limited),  63  W.  R.  615,  ri905]  2  K.  B.  148. 
The  words  "ou,  in,  or  about"  allow  a  certain  zone 
aronnd  the  actual  place  of  work.  The  question  in 
each  case  is  whether  the  workman  was  within  or 
without  the  zooe.  Toe  nature  of  his  occupation  is 
not  the  test.  The  engineering  work  in  this  case  was 
the  repair  of  the  electric  wires  of  the  tramway  system 
at  a  pattacular  point.  The  accident  happened  not  at 
or  aMut  that  particular  point,  but  at  a  considerable 
distance  from  it,  at  a  point  which  was  clearly  outside 
the  zone.  No  doubt  the  applicant  was  entitled  to 
the  benefit  of  the  Act  while  he  was  at  the 
place  where  he  tfiFeoted  the  first  repairs,  and  he 
would  have  been  again  entitled  to  the  benefit  of 
the  Act  if  he  had  reached  the  place  where  the  further 
repairs  were  to  be  done.  Bat  while  he  was  going 
from  the  one  place  to  the  other,  and  was  a  great 
distance  from  either,  he  was  not  entitled  to  the 
bentfit  of  the  Act,  In  Middlemitt  ▼.  Middle  Dittrid 
Committee  of  Berwick,  2  F.  392,  and  also  in  AtkinBon 
T.  Lumb,  51  W.  B.  516,  [1903]  1  K.  B.  861,  it  might 
fairly  be  said  that  the  physical  area  of  the  work 
extended  to  the  place  where  the  accident  happened. 
But  the  mere  fact  that  some  work  of  repair  is  being 
done  on  part  of  a  railroad  does  not  bring  the  whole 
railroad  within  the  area. 

A.  Parioni,  for  the  applicant. — ^The  authorities 
show  that  an  engineering  work,  as  well  as  a  railway, 
factory,  mine,  or  qaarry,  is  a  locality.  But  in  the 
case  of  an  engineering  work  it  is  not  so  easy  to 
ascertain  the  actual  locality  and  its  physical  bound- 
aries as  in  the  case  of  a  railway,  factory,  mine,  or 
quarry.  Therefore  the  nature  of  the  work  must  ba 
taken  into  consideration.  The  wo  k  here  was  that  of 
repairing  defects  in  the  overhead  wires  of  a  tramway. 
The  workman  was  employed  to  do  whatever  repairs 
might  be  necessary  throughout  the  whole  lengu  of 
the  tramway.  He  was  only  told  of  defects  at  two 
points,  which  were  at «  considerable  distance  from  one 
another.  But  if  there  had  been  defects  at  inter- 
mediate points  it  would  have  been  his  duty  to  repair 
them  also.  At  the  time  of  the  accident  he  was  per- 
forming part  of  his  task,  wluch  was  one  continuous 
ta«k  to  be  done  over  continuous  premises.  This  case 
is  more  similar  to  Atkinson  v.  Lumb  than  to  Chambers 
V.  Whitehaven  Barbour  Commiuioneri,  and  the  oases 
whioh  followed  it. 

OOLUHS,  H.B. — ^This  case  has  been  well  argued, 
and  no  doubt  the  points  raised  by  counsel  for  the  cor- 

? oration  in  support  of  the  appeal  must  be  faced.  Bat 
have  oome  to  the  condunsn  that  the  question  in 
this  case  turns  on  the  facts,  aud,  the  county  court 
judge  having  found  the  fac*8,  unlesi  we  can  point  to 
some  misdirection  which  led  to  his  finding  as  he  did, 
we  cannot  interfere.  The  qaestion  in  this  case  is  as 
to  engineering  work,  and  it  is  only  by  pointing  to 
engineering  work  undertaken  by  the  corporation  that 
the  applicant  can  make  oat  that  the  corporation  are  to 
be  hdd  liable  for  tbis  accident.  Therefore  we  have  to 
ascertain  whether  he  was  employed  in  such  engineering 
work.    Engineering  work  does  embrace    a   certain 

{>hysioal  area,  the  expression  pointing  to  there  being 
ooal  limits  to  the  work ;  and  the  applicant  must  ba 
shown  to  have  been  employed  on,  in,  or  about  that 
srea.  The  word  "about"  has  been  discussed  in 
several  cases,  both  with  regard  to  engineering  work 
and  also  with  regard  to  railways  and  factories.  It 
appears  to  be  common  to  all  these  oases  that  the 


work  on  whioh  the  applioant  waa  engaged  most  be 
concerned  with  the  business  of  the  undertaking ;  that 
is  one  element.  But  there  is  sJso  the  element  of 
physical  proximity ;  the  work  must  have  been  done 
within  the  physical  area  of  the  undertaking  or  suoh 
latitude  as  has  been  allowed  by  previous  decisions. 
That  brings  us  to  this — what  were  the  physical  limits 
of  the  work  undertaken  in  this  case  F  If  die  applicant 
at  the  time  of  the  aoddent  was  within  those  limits,  it 
caimot  be  said  that  he  was  not  employed  on  or  about 
the  engineering  work.  The  county  court  judge 
defined  for  himself  the  geographical  limits,  and  f onnd 
that  the  limits  induded  the  point  where  the  aoddent 
happened.  If  it  was  not  on  the  tramway  itself,  it 
was  at  any  rate  in  dose  proximity  to  it,  Bat  it  was 
argued  that  the  engineering  work  was  not  oo-extenaive 
with  the  tramway,  and  that  the  only  physical  area  of 
engineering  work  was  the  particular  parts  of  the 
tramway  where  the  work  of  repair  had  to  be  done. 
In  my  opinion,  there  was  evidence  whioh  jastified  the 
county  court  judge  in  taking  the  view  that  the  area 
of  the  engioeetina;  work  was  oo-exteosive  with  the 
tramway  itself.  He  could  not  define  the  area  without 
taking  into  consideration  what  the  undertakers  had 
undertaken  to  do.  He  fouud  as  a  fact  that  the 
area  as  to  which  the  obligations  of  the  undertakers 
extended  was  the  whole  area  of  the  tramway.  Tbis 
is  what  he  says  :  "  I  think  that,  as  the  tower  wagon 
was  part  of  the  plant  required  for  and  used  by  the 
respondents  in  the  reptir  of  their  tramways,  the 
applicant  was  employed  in  the  repair  of  the  tram- 
ways, and  that  he  did  not  oease  to  be  so  emplot  ed 
becaufe  at  the  time  of  the  aoddent  he  was  driving 
the  tower  wagon  from  the  place  where  repairs  had 
been  done  to  another  plaoe  where  repairs  were  about 
to  be  done."  That  seems  to  me  to  be  a  finding  that 
the  obligation  of  the  undertakers  extended  to  the 
whole  area  of  the  tramway,  and  that  the  applicant 
was  employed  by  them  to  do  such  work  as  wjs 
necessary  and  obligatoiy  on  them  as  suoh  under- 
takers. The  whole  work  of  repairing  i^e  wires  of 
the  tramway  induded  the  basiness  of  inspecting  and 
ascertaining  where  the  defects  existed,  and  it  was  the 
doty  of  the  applicant  to  ascertain  defects  and  amend 
them.  It  seems  to  me  that  the  county  oonrt  jadge, 
without  any  misdirection,  arrived  at  the  oondosion 
that  the  aoddent  happened  within  the  physical  area 
of  the  engineering  work.  I  therefore  tmnk  that  the 
appeal  fails. 

BoMKB,  L.J. — ^In  my  opinion,  the  county  oonrt 
judge  acted  on  a  right  principle  of  law,  and  came  to  a 
right  oondosion  on  the  facta.  The  Workmen's  Com- 
pensation Acts  ought  not  to  be  applied  in  a  narrow  or 
technical  spirit  I  think  we  should  be  so  applying 
them  if  we  gave  effect  t9  the  contention  put  forward 
on  behalf  of  the  corporation.  It  is  important  to  con- 
sider what  was  the  work  undertaken  by  the  under- 
takers iu  this  case.  Tee  work  was  to  repair  and  keep 
in  repair  a  tramway.  That  waa  the  area  of  the  uuder- 
taking,  to  keep  in  repair  the  tramway  as  a  whole. 
The  applicant  was  employed  for  the  purpose  of  this 
undertaking,  and  in  the  course  of  his  work  he  hod  to 
repair  a  particular  part  of  the  tramway  line  with  a 
machine,  and  having  done  that  repair,  he  had  to 
proceed  with  the  machine  along  the  street  to  nptit 
another  part  of  the  tramway  line.  While  he  was 
so  proceeding  he  was  accidentally  injured.  In  the 
droumstances  I  think  that  the  applicant  was  injured 
while  he  was  employed  on,  in,  or  about  engineering 
work  within  the  meanins  of  the  Act.  In  my  opinion 
we  ought  not  to  sever  the  acts  of  lepsir  and  treat 
each  act  of  repair  as  a  separate  engineering  wotk. 
I  therefore  think  the  appeal  should  be  dismissed. 

]|f ITBSW,  IhJ.,  cononrred. 
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Appeal  diamisted, 

SMcitota  for  the  applioant,  Windj/lani,   SamtieU,  A- 
LaivTOice,  for  Lewis  MoTffan  tt  Btx,  Cardiff. 

Boliditora  for  the  BojployerB,  Smith,  Runddl,  4s  Dods, 
for  J.  L,  n'healley,  Cardiff. 


From  K.  B,  Dit.  ) 

(CJlina,  M.R.,  and  Romei  and  [ 

Uat*iew,  L.JJ.l  ) 


Jvdy  13,  ISOJ. 


MiDTTooD  &  Co.  (Lqcitid)  v.  Mayor,  &c.,  of 
Mahchestkb.  (a.) 

Ettdric  lighting — Nuitance — Leakagt  of  ehctriciii) — 
Expiation — Damage  fo  prtmius — Elrdrie  Liglitintf 
Ordrrt  Cot>Jirmatii<n  {No.  11)  Act,  1890  (63  <fc  54 
Viet.  e.  fxcvii.),  i.  70. 

Bg  a  pTovitional  order  confirmed  hy  statute  the 
dt/eiidanti  w«re  conilitut^d  the  nn-itrtakera  for  thetitpply 
effkiirifa!  energy  for  lighting  purpcen  in  the  city  of 
Muncheiter,  und  at  tuch  undertakert  ihfy  ware  uttder  a 
duty  to  lay  down  main»  in  the  ttreeis  ami  to  supply 
tleirtrical  energy  to  penons  requiritig  it.  Section  70  of 
the  order  provided  that  "  nothitiy  in  this  order  ehall 
tJBORrratt  the  undertaktrt  from  any  indictmtnt,  aHion,or 
other  fimeetdiiig  for  nuimnee  in  the  event  of  any  nuisance 
bring  tauaed  by  thent."  A  leahige  oiXHrretl  in  one  of  the 
dtfendaiita'  mains  opposite  the  plidntiffA^  premises,  which 
catued  an  tiplotxon  and  injured  the  pTemisa. 

Btld,  that  this  wit<  u  niiiiance  to  the  plaintiffs  for 
which  the  defendants  ttrre  liable. 

Application  by  the  defenditnta  for  judgment  or  a 
new  triftl  in  aa  aotiou  tried  before  Lswranoe,  J.,  and 
m  ipeciil  jury. 

The  action  was  hroufjl't  to  recover  £(577  4i,  6d,  for 
damage  to  the  plain  ti  If  a'  stook-in -trade  and  other 
property  at  SI,  Fountain- street,  Mincbeiter, 

The  defendaiitt  were,  by  aeotions  4  and  5  of  a 
proTiiion&l  order  made  by  tba  Huiard  of  Tradp  uoder 
the  Electrio  Lightiog  Acts,  18S2  and  18S8,  and  con- 
firmed by  the  £lectric  LightiDir  Orders  Coufirmatian 
(No,  11}  Act,  1890  (53  &  54  Vict.  o.  ciovii.).  made 
the  undertakers  tor  the  sapply  of  electricity  for 
lighting  pnrpoaea  in  the  city  of  Manchester.  By 
aection  6  of  the  order  the  tystem  and  mode  of  supply 
■were  to  be  approved  by  the  Board  of  Trade.  Section 
S  gave  the  defend^ntB  power  to  break  np  atreeti. 
By  f  eotion  17  the  defendants  were  bouud  to  lay  down 
atid  maintain  soitabte  diitribntiiig  mainii  in  tbe 
itreets;  by  section  21  they  were  under  an  obliga- 
tion to  give  a  aupply  of  electrical  energy  within  their 
dittrict  to  peraona  requiring  it ;  and  by  aeotioo  23 
they  were  auhjeat  to  a  penalty  of  40s.  a  day  if  they 
made  default  in  so  doing.  Section  fi7  w»«  aa  follows : 
"Tbe  undertakers  aball  be  answerable  for  alt 
accident*,  damages,  and  injariea  happening  tbrongh 
the  act  or  tbe  defaalt  of  the  tmdercakeia  or  of  any 
person  in  their  employaaent  by  reason  of,  or  in  con- 
seqaeooe  of,  any  of  the  undertskera'  works,  and  shall 
save  harmkss  aU  authorities,  bodies,  and  persons  by 
whom  any  itreet  ia  reparable,  and  all  other  authori- 
tiet,  _  companies,  and  bodies  collectively  and 
indfridaally,  and  their  offiwrs  and  servants,  from  all 
damigea  and  costs  in  respect  of  such  aocidenta, 
dsmages,  and  injariea,"  The  word  "  worka  "  was 
interpreted  in  the  Electric  Lighting  Act.  1882,  s,  32  : 
'I  The  expression  '  works '  means  and  inclttdes  electric 
lines;  also  any  baildingn,  machinery,  engioei,  works, 
matters,  or  ttiinga,  of  whatever  description,  required 


(a.)  B«ported  by  W.  F.  Barst,  Esq. ,  Barrislar-at- 
£^w. 


to  snppl?  electricity  and  to  carry  into  effect  the 
object  oi  the  undertakers  under  this  Act."  By  sw- 
tioQ  70  of  tbe  provisional  order  it  was  provided  M 
follows  :  "Not Bin g  in  this  order  shall  exonerate  the 
undertakers  from  any  indictment,  Boti'>n,  or  other 
proceediog  for  nuisance  in  the  event  of  any  nnisanoe 
being  caused  by  them." 

The  defendants'  muns  were  laid  in  a  troagb  and 
covered  with  bitumen  for  the  purpose  of  ioeulating 
thfim.  The  entire  system  in  Manchester  was  linked 
together  as  one  system,  and  in  order  to  obtain  a, 
constant  pressure  in  the  maios  over  the  whole  area  of 
Hnpply- — which  was  a  requirement  of  the  Board  of 
Trade  and  was  necessary  for  the  proper  supply  of 
etectricily  to  consiicnera — electricity  waa  supplied  to 
tbe  mains  by  means  of  feeders  at  as  many 
points  in  the  system  as  poisible.  In  conse- 
quence of  a  leakage  of  electricity  in  one  of 
the  mains  in  the  a'reet  oppotite  to  the  plaintiffa' 
premises  tbe  main  bpcame  fused,  whicsh  caused  tbe 
bitumen  to  be  volatilized  and  inilammabto  gas  was 
given  off  which  caused  an  explosion  and  a  Are  in  the 
plaintiffs'  piemises,  doing  the  damage  oomplained  of. 

Tbe  plaintiffs  baaed  their  ciuse  of  action  on  the 
grounds  (1)  that  tbe  dt^fendanta'  system  of  electric 
lighting  constituted  a  nuisance  as  being  a  danieroos 
sjs'em  ;  and  (2)  that  the  defendants  were  guilty  of 
negli|(ence  ia  not  diacoveriog  and  dealini;  with  tha 
fault  in  the  main  sooner  than  they  did.  With  regard 
to  tbe  question  of  nuisance,  the  plaintiffs  alleged  that 
owing  to  tbe  linked  ayatem  it  was  more  difficult 
and  would  take  longer  to  locate  and  to  deal  with  a 
leakage  of  electricity  than  if  the  system  were  divid<!d 
up  into  smaller  circuits,  and  that  therefore  the  system 
was  a  dangerous  one  and  constituted  a  nuisance ;  and 
further,  that  tbe  leakage  of  electricity  and  consequent 
explosion  cocstituted  a  nuisance  to  tbe  ptaiotiffa. 

The  defendants  denied  that  their  system  was  a  nni- 
sanoe;  they  said  that  tbt-ir  system  was  the  best 
system,  and  waa  approved  by  the  ragalationa  of  the 
Board  of  Trade,  and  that  it  was  as  ensy  in  the  linked 
ayatem  to  locate  and  deal  with  a  leakage  as  in 
any  other  systeui.  Tb<'y  also  daoied  that  they  had 
been  guilty  of  negligence. 

The  learned  judge  left  the  following  questions  to 
tbe  jary :  (1)  Did  tbe  system  adopted  by  the  defend- 
ants coDBtitnte  a  nuisance  by  causing  danger  to 
persons  having  premises  adjacent  to  the  mainaP 
Anaiver,  Tes.  (2)  Were  tbe  defendants  guilty  of 
negligence  in  tb»ir  adoption  of  tbe  method  of  looaU 
izing  and  dealing  with  faults  ?  Answer,  Yes.  (3) 
When  the  d<>fendanta  became  aware  of  the  fault,  did 
they  dfal  with  it  for  the  purpose  of  preventing  fire 
in  a  reasonable  aod  proper  manner?  Answer,  No. 
Upon  those  findings  the  learned  judge  entered  judg- 
ment for  the  plaintiffs  for  the  agreed  amount  of 
damagea. 

The  defendants  now  applied  f<.>r  judgment  on  tbe 
ground  that  there  was  no  evidence  to  support  tbe 
findings  of  the  jury  ;  or  in  the  alternative  for  a  new 
trial  upon  tbe  grounds  that  the  verdict  was  againat 
the  weight  of  tbe  evidence  and  that  th«re  was  mis- 
direction. 

FlettherMoiilton,  K.C,  Mticmorran,  K.C.,  vaAJ.  W. 
Gordon,  for  the  defendants, 

Sir  Edward  Clarke,  K.C,  Botufidd,  K.C.,  and 
Wood  Hill,  for  tbe  plaintiff*. 

The  following  c*aes  were  referred  to  ;  Rutande  v. 
Fletcher,  L.  R.  3  H.  L.aSO,  17  W.  R.  H.  L.  Dig.  17 ; 
riiimmund  v.  .St.  Piiucros  Vnlry.  22  W.  B.  826,  L.  R. 
i)  C.  P.  316;  Oiddia  v,  Prnptietore  of  Urxnn  Reservoir, 
3  App.  Gas.  430,  at  pp.  455,  456,  26  W.  B.  Dig.  2t>0 ; 
Powell  V.  FM,  6  Q.  B.  D.  097,  28  W.  K.  Dig.  99  ; 
BfocklehurU  y,  Manchester,  Bury,  Hothdale,  and  Oldham 
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Bteam  Tramwui/B  Co.,  34  W.  fi.  568,  17  Q.  B.  D' 
118;  National  Ttleplwne  Co.  v.  Baker,  41  W.  R.  Di(f. 
253.  [1893]  2  Oh.  186 ;  Slntitm't  Derb^  Brewery  €•>. 
v.  Mayor,  &€.,  of  Dtrhy,  42  W.  B.  583,  [1894]  1  Cti. 
431 :  Oreen  r.  Ckdtm  Waterioorki  Co.,  10  Tines 
L.  R.  259  ;  SM/tr  v.  CUi/  of  L<indon  EUUrk  Llghti'ng 
Co.,  43  W.  B.  233,  [1895]  1  Ob.  287;  Jurdaon  v. 
SiUton,  Souihcoate),  and  Drypool  Gat  Co  ,  [1899]  2 
Oh.  217,  48  W.  R.  Big.  133  ;  Salchtller  v.  Tunbridge 
Wellt  Oat  Co.,  84  L,  T.  705.  49  W.  R,  Dig.  131;  aoi 
Eoitern  ani  South  African  Tthi/rapk  Cn.  v.  Vupt  Town 
Tramways  Compankt,  SO  W.  E.  657,  [1902]  A.  C. 
331. 

Collins,  U.K. — TMt  ii  vx  sotion  against  ibe 
Manchester  Cotporatiot),  who  are  the  undertakers  for 
the  supply  of  electrioity  in  the  city  of  Maticheater, 
to  recover  damBges  iustaiDed  by  the  pl&iatiifi,  who  are 
honieholdera  ia  the  dty,  by  real  on  of  an  explosion 
cauied  hy  tho  escape  of  etectrioity  from  one  of  the 
mains  adjoinicg  the  plaiatifib'  premises.  The  escape 
of  the  eleotrtoity  fused  the  bitumen  in  whiob  the 
eteotrio  mains  were  laid,  and  the  bittimeu  becoraing 
TOlatiliEed  gave  off  considerable  quantities  of  g<is 
whicb  exploded  and  damaged  the  plaiotifTd'  premiser. 
The  first  question  is  whether  the  defendants  hire  a 
statutory  protection  from  liability  for  the  damage 
thus  caused,  their  mains  having  beeo  laid  in  accocdauce 
with  the  requirements  of  the  Board  of  Trade.  The 
plaintiffs  rely  upon  section  70  of  the  provisional 
order,  which  wa?  canlirmed  by  tbe  Aot  of  1690,  and 
from  which  the  defendants  deiive  their  powers  to  lay 
the  mains  and  to  supply  elet;tricity  in  the  city.  That 
aeotion  provides  that  "  nothiog  in  this  order  shall 
exonerate  the  undertaker  from  any  indictment,  action, 
or  other  proceeding  for  nuisance  in  the  event  of  any 
nuisance  being  caused  by  them."  That  raises  the 
principal  point — namely,  whetiier  whiit  happened 
here  was  a  nuisance  to  the  plaintiffs  for  which  thn 
defendsnts  are  liable,  Tber^j  is  a  further  question  of 
negligence.  The  jury  btve  found  a  verditjt  against 
the  defendants  on  both  points. 

First,  with  regard  to  tbe  question  of  nuisance.  It 
is,  no  doubt,  technically  disputed  that  what  ooaurred 
here  was  in  fact  a  uuisanca  to  tbe  plaintifFi,  but  it  is 
obvious  that  where  tbe  owner  of  premises  Sods  his 
premises  blown  up  by  an  explosion  that  aniGuats  to 
a  nojisnce  to  him.  Whether  the  defendants  are  liable 
for  that  noiiaoce  is  another  matter.  It  is  clear 
beyond  all  controversy  that  it  waa  a  nuisaoce  to  the 
plaintiffs,  and  that  nuisance  was  brought  about  by 
the  carrying  on  of  the  electric  lighting  of  tbe  city. 
If  the  defendants  are  protected,  the  protection  must 
be  found  in  the  statute  authorizing  them  to  carry  on 
the  undertaking.  It  is  ingeniously  argued  that,  not- 
withstanding the  clear  language  of  section  70,  that 
section  must  be  read  sut^ject  to  the  right  of  the 
defendants  to  lay  tbe  mains  in  the  streets,  and  to 
keep  the  pressure  of  electricity  in  the  mains  np  to  a 
oertsin  standard;  that  tbey  have  done  this,  and 
nothing  more ;  and  that  section  TO  must  not  be  read 
Boaa  to  make  them  liable  where  they  have  simply 
laid  the  maius  and  sent  electricity  along  them  with- 
out any  negligence  on  their  part.  The  answer  to 
that  contention  seems  to  me  to  be  that,  upon  reading 
aU  the  sections  together,  there  is  only  a  qnalitied  per' 
mission  to  the  defendants  to  lay  the  mains  and  to 
send  eleottioit}'  along  thenj.  The  defendants  are 
entitled  to  lay  the  mains,  and  are  under  an  obligation 
to  keep  up  a  certain  pressure  of  electricity,  but, 
underlying  the  whole  matter  comes  section  TO,  which 
is  enacted  for  the  protection  of  the  public.  Tbe 
pririlege  of  laying  down  mains  and  supplying  elec- 
tricity is  conferred  upon  the  defendanti,"  and  for  the 
teuonable   protection    of   tbe   public    the    section 


imposes  upon  them  tbe  obligation  of  bearing  the 
conaequenoea  if  ,  in  the  exercise  of  that  privi- 
lege they  oanse  a  nuisance.  Tbey  are  not 
given  carte  hlanehe  to  create  a  nuisance.  If  they 
cause  a  mischief  t?  tbitd  persons  by  a  nuissnca  in 
the  course  of  carrying  on  their  undertaking,  tbey  are 
made  liable  by  the  section.  The  authorities  lay  that 
down  clearly.  I  will  only  refer  to  one  cane.  In 
Bhtlfer  y.  City  of  T.mdon  Ekdric  Lightiny  Co.  the 
particular  nuisance  complained  of  wai  not  the  eame 
as  that  in  the  present  case.  In  that  caie  the  nuistnoe 
was  cauied  by  yibratioo  and  noise  from  the  working 
of  the  electric  lighting  engines.  Precisely  the  same 
answer  was  aet  up  in  that  case  to  tbe  claim  in  respec* 
nf  tbe  miachief  caused  by  the  nuisance  as  is  set  up 
here.  Lord  Halsbury  said:  "The  nuisance  being 
estaViihed,  it  is  aaid,  first,  that  the  defendant  com- 
pany are  authorise  i  by  law  to  carry  on  their  business, 
and  that,  as  they  bare  done  all  that  skill  and  care  oan 
eifact  to  prevent  any  nuisance,  they  are  in  the  same 
position  as  a  railway  company,  and  Are 
entitled  to  do  what  thny  h«ya  doae  under  the 
authority  of  the  Legislature.  If  the  analogy  were  a 
correct  one  I  should  think  the  defendants  bad  fallen 
very  far  short  in  their  proof  thit  they  hwl  done  ftll 
that  was  possible  to  prevent  a  nuisaoce.  A  railway 
compiny  has  a  dttiaite  line  of  operation  witbin  whioh 
it  may  make  its  wjrbi,  anl,  if  it  do^s  all  that  can  be 
done  to  prevent  a  nuisance  in  that  place,  the  things 
having  to  ba  done  in  that  place  and  by  locomotive 
engines  with  the  necessity  of  fire  being  carried  along 
the  railway,  tbe  Legislature  is  taken  to  have  sanc- 
tioned that  proceeding.  No  such  considerations 
apply  here,  quite  apart  from  the  differecoes 
iu  tbe  legislative  enactments,  with  which  I 
wHl  deal  preseotly.  .  .  .  The  main  question  turns 
on  the  construction  of  the  Electric  Lighting  Act, 
1862,  and  the  provisional  order,  which  has  become  an 
Act  of  Parliament.  It  was  boldly  contended  by  Mr. 
Moult  on  that  the  provisional  order  protected  the 
undertaking,  and  that,  if  a  nuisance  were  necessarily 
created  by  the  carrying  on  of  the  company's  under- 
taking, such  nuisance  was  authorized  and  even 
imposed  as  a  duty  on  tbe  und<ertakers."  Lird 
Halsbury  then  referred  to  section  10  of  tbe  Electric 
Lighting  Act,  I<Si>2,  and  to  a  clause  in  the  provisiona) 
order  iu  that  case  which  was  identical  in  its  terms 
with  section  TO  of  the  provtaiL>nal  order  in  tbe  present 
case,  nnd  proceeded;  "Tae  general  Act  only  gave 
them  power  subject,  therefore,  to  the  restrictions  cf 
the  particular  order,  and  the  particular  order  makes 
I  hem  liable  for  nuisance."  The  present  cate  comes 
witbin  the  principle  laid  down  ia  that  case.  The 
defendant  corporation,  having  introduced  that  which 
the  jury  have  found  to  be  a  nuisance,  are  liable. 
That  is  sufficient  to  dispose  of  tbe  case. 

At  tbe  same  time  it  would  be  wrong  not  to  give 
expression  to  tho  opinion  which  I  have  formed  upon 
the  other  question  which  has  been  argued.  In  my 
opinion  the  learned  jiidge  would  not  have  been  ja«tiaei 
in  withdrawing  tbe  question  of  negligence  from  the 
jury.  [His  Jordship  then  dealt  with  the  evidence 
upon  the  question  of  negligenca,  and  proceeded:]  I 
am  only  dealing  with  tbe  alleged  negligence  of  the 
defendants  in  dealing  with  this  particular  explosion, 
and  not  with  any  alleged  negligence  or  nuisance  in 
respect  of  the  system  of  supplying  electricity.  Ttio 
question  is,  Waa  there  evidence  of  negligence  causing 
this  particular  damage  ?  Iu  other  words,  Was  the 
particular  mischief  brought  about  by  tbe  negligence 
of  the  defendants  ?  That  is  tbe  question  ;  and  that  is 
what  was  intended  to  be  left  to  the  jury  and  what  tbe 
jury  found,  and  not  whether  the  system  itself  was  a 
negligent  system  or  a  nuisance.  For  these  reasons 
sthe  appeal  should  be  dismissed. 
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BoMXK,  L.J. — I  am  of  the  B«me  opinion.  There 
WM  clearly  a  iiui sauce  caused  by  the  defendants.  The 
cleotridty  itored  in  the  inains  leaked  considerably, 
and  caused  an.  accaranlation  of  gas  and  a  cona^quent 
explosion,  which  damsgiid  the  plaintiffn'  premises.  It 
wat  a  deir  esse  under  seotioQ  TO  of  the  provisional 
order  for  tb rowing  liability  on  (he  defei. dints  in 
retpect  of  that  nnisaace.  I  can  find  nothing  in  the 
proTisional  order  to  protect  the  defendants  from 
fiabihty  in  these  cirounistmides.  I  agree  that  the 
provisional  order  expressly  authorized  certain  special 
work*,  and  I  also  sgree  that  those  wrks  could  not  be 
treated  as  a  nuisanee  within  section  TO.  For  iustanoe, 
there  is  power  to  break  up  streets  for  the  purpose  of 
laying  the  mains,  and  there  is  power  to  lay  down 
mains  and  to  store  electricity  iu  tbs  inaiat,  Bat  I 
can  find  no  express  authority  conferred  by  the  pro- 
▼iiional  order  upon  the  defendants  aathorizing  them 
to  allow  a  leakage  nl  eleotrioity  from  their  mains  aa 
aa  to  cause  an  explosioQ  and  to  injure  the  rlaintiffg' 
preinisev,  ai  they  ba^e  done.  That  ia  tulScient  to 
decide  tbe  esse.  There  la  nothing  in  the  authorities 
to  afford  any  reason  why  the  defendants'  liability 
■honld  not  be  given  effect  to.  That  being  so,  it  ia  not 
neoesstry  to  couiider  the  fiadiiKS  of  the  jury.  I  am 
not,  hfiwever,  satisfied  thit  the  llrst  flndinu  can  be  sup- 
ported, if  it  means  that  tbe  system  itself  is  a  nuissnce. 
I  think  it  right  to  asy  that,  on  account  of  ttie  great 
liability  that  would  be  thrown  apon  the  defendants  if 
it  were  thoaght  that  this  court  approved  of  that  flnd- 
iog  in  that  teu^e. 

Hathkv,  L.J. — I  am  of  tbe  same  opinion.  The 
dsfendaati  are  authorii^ed  to  curry  on  a  daogeroua 
baiineas  to  which  mischief  is  tncidentat.  It  seemi  to 
mo  to  be  reasoaable  to  aay  that  the  defendants,  who 
have  power  to  carry  on  that  dangerons  business, 
ahould  pay  for  any  loss  from  a  nuiaance  caused  by 
their  carrying  it  OQ.  The  esC'ipe  of  electricttv  may 
canie  a  nuisance,  and  it  is  reasonable  to  make  the 
defendanta  liable  to  pay  for  any  loss  consequent 
therein,     t  also  agrea  upon  the  question  of  negligence. 

Appeal  diimhied, 

Solicitors  for  the  plaintifFi,  Bower,  Cotton,  tt  Bower, 
for  Jtinion  X-  /lull,  Uancbestet. 

Solicitors  for  tbe  defendiiott,  .-lu!!{('n  >t  AHstin,  tor 
Thomat  ffuflaon,  Uancli9ster. 


From  K.  B.  Div.  ) 

(Oollins,  M.R..  and  Math^w  and  Jime  S,  190.>. 

O^zeos-Hardy,  L.JJ.)  ) 

In  re  BoswoaxB  AJfi>  T!1b  Ma  yob,  &c.,  op 
Oravbsknd.  (u.) 

Burial-grouiif} — yew  biiHul'Hroiinrl — Addition  to  triit- 
iixj  fiuri'il-'jround — Ditused  bitTi'at-ijround — "Set 
a/iart  for  the  purpoitt  of  inierfnenl^' — Oroand  id 
a)>art  withnut  atijtittnri/  aittharity — Burial  Act,  1853 
(16  .t  17  Vict.  <-.  134),  «  \— Metropolitan  Oftf^n  Spam 
Act,  1831  (■14  <t-  43  Viet.  f.  31)  t.  l—Dismed  Burial- 
SfTOund*  Act,  1884  (4T  ifc  48  Viet,  c.  73),  s,  3— Open 
8pa€t$  Act,  1887  (50  tt  31  Vid.  c.  32),  »,  4. 

For  tht:  ;>ixrfH<j«  of  thu  proviiiont  n/  the.  Durtnl  Ad, 
1853,  tuhich  prohibit  the  opeufnrj  of  nny  nnu  burial' 
ground  utithin  the  Hm'ti  there  ipeciJiM  wiihoiU  the 
apprnvai  of  a  Stcrttnry  of  State,  an  addition  to  an  exiit- 
it>g  huriaUfjround  ttaadi  on  th«  tame  footimj  us  the 
tftnlng  of  an  entirely  new  burial-ground. 

A  piece  of  land  whieh  haa  once  4«n  let  apart  fur  the 

(<i.J  Reported  by  F.  G.  R&CSKR,  Esq,,  Barrister- 
at^Law, 


purpoiu  of  interment,  and  in  mhieh  interment*  have 
taken  place,  but  which  ia  no  longer  used  for  interment*, 
ia,  by  virtue  of  aedinn  4  of  the  Open  Spaces  Ad,  1887,  a 
dieuaed  buTtal-grounil  ivilhin  the  meaning  of  the  Dituted 
Burial-ground*  Act,  1884,  and  therefore  itteapable  of 
being  used  for  building  purpotet,  although  Jy  renaon  of  a 
failure  to  oUnin  thu  approval  of  a  Seeretarg  of  State  the 
original  tdHnij  apart  ifa*  not  lawful. 

Appeal  fram  the  judgments  of  Wright,  J.,  and  Stay, 
J.,  upon  a  special  case  stated  by  an  arbitrator  for 
the  opinion  of  tbe  court. 

By  an  agreement  in  writing  dated  the  :2ad  of 
O  itober,  1001,  between  Emily  Lnoy  Bosirorth  and 
Helen  Pauline  Bos  worth,  the  v.'ndars,  of  the  one 
part,  and  the  Corporation  of  Qraveaeod,  the  par' 
chasers,  of  the  other  part,  it  was  agreed  that  the 
vendors  should  sell  and  the  purcbasera  should  pur- 
chase a  cemetery  called  the  Qravesend  and  Milton 
Cemetery,  in  the  pariah  of  GraTesend,  at  a  price  to  be 
settled  by  arbitration,  and  to  be  fised  on  tbe  basis  of 
the  fair  value  of  the  property  as  between  wOling 
seller  and  willing  buyer, 

Tbe  arbitrator  to  whom  the  question  of  the  price 
was  referred  made  his  award  in  the  foroi  of  a  apeoial 
case,  in  which  he  found  that  the  following  facta  had 
bo  en  proved  : 

Part  of  the  Graves  end  and  Mil  tori  Cemetery  was 
tbe  original  cemetery  belonging  to  the  Graveseud  and 
MiitoQ  Cemetery  Cj,,  which  was  incorporate  by  a 
special  Act  of  Parliament  in  18113, 

On  the  nth  of  August,  1854,  an  O  d«r  in  Council 
was  paesed  under  the  provisions  of  tbe  Burial  Act, 
1(153,  whereby  it  was  ordered  that  no  new  btiriaU 
ground  should  be  opened  in  (amongst  other  places) 
Graveiend  without  the  previous  approval  of  one  of 
her  M  ijnaty's  Prm^ipal  Sdoretaries  of  State. 

To  1859  one  Juhn  Robert  Hull,  one  of  the  pre- 
decessors in  title  of  tbe  vendora,  who  was  then  the 
owner  of  the  oemetery,  acquired  an  additional  piece  of 
land  adjoining  thereto. 

On  the  22ud  of  November,  1 8S4,  a  letter  was  written 
by  the  registrar  of  the  diocese  of  Eooheater  to  the 
Home  Secretary  stating  that  the  Bishop  of  Roobeatar 
had  b'>en  requested  to  consecrate  an  addition  to  the 
proprietary  cemetery  at  Graveaend,  and  asking 
whether,  having  regard  to  the  Order  in  Connoil  of 
tbe  nth  of  August,  1854,  the  approval  of  the  Home 
Secretary  was  necassary  to  aach  addition  being  used 
for  burials. 

The  reply  from  tbe  Home  Office,  dated  the  11th  of 
December,  168 1,  was  that  the  sanction  of  the  Sdcre- 
tary  of  State  to  the  proposed  addition  to  tbe  oemetery 
was  not  required. 

Tbe  additional  piece  of  land  was  not  used  ai  a 
cemetery  before  the  Ilth  of  December.  1884,  but 
subsequently  thereto  the  whole  of  it  was  set  apart  and 
consecrated  as  a  burial-ground  enclosed  by  a  wall, 
and  part  of  it  had  been  used  as  a  burial-ground,  A 
portion  of  the  part  which  bad  not  baen  ao  used  could 
conveniently  be  separated  from  the  part  which  had 
been  so  nsed  by  a  fence  so  as  to  be  available  for 
building. 

It  was  contended  before  the  arbitrator  on  the  part 
of  the  purchasers — 

(1)  That  the  additional  piece  of  land  had  been 
enclosed  within  the  cemetery  walls  in  violation  of  the 
aforesaid  Order  in  Council  and  the  provisions  of  the 
Burial  Act,  1853, 

(2)  That  having  regard  to  the  matters  in  the  last 
paragraph  contended,  and  to  the  judgment  of  the 
Court  of  Appeal  in  Ward  v.  Portamonth  Corporation, 
46  W,  B.  610.  [1898]  2  Cb.  191,  in  so  far  as  it  dedded 
that  an  addition  to  an  existing  burial -ground  is 
within  the  provisions  of  section    G  of   the    Burial 


4« 


THE   WEEKLY  REPORTER.         [Kot.i8.im».]        VoL  uV. 


CoiniT  OF  Apfxal.         Ik  si  Boswobte  akd  thk  Matob,  &o.,  of  GBAvnBinD.        Cottbt  of  Appxau 


▲ok,  the  additional  piece  of  land  could  not  legally  be 
boned  in. 

(3)  That  the  additional  piece  of  land,  having  been 
endoied  as  aforeaaid  and  having  been  need  at  a 
batial-gronnd,  ooold  not  now  by  reason  of  the 
decision  of  the  Oonrt  of  Appeal  lain  re  Poni/ord  and 
Neioport  DitUict  School  Board,  42  W.  B.  358,  [1894]  1 
Ob.  464,  be  used  for  baUding  laad. 

(4)  Ttiat  tbe  additional  piece  of  land  ought  not  to 
be  valaed  either  as  ground  in  which  interments  conld 
be  made  or  as  building  land,  but  ought  to  be  valued 
on  the  basis  that  it  could  not  be  pat  to  either  of 
such  uses. 

It  was  contended  on  the  part  of  the  vendors — 

(1)  That  by  reason  of  section  6  of  the  Burial  Act, 
1863,  the  said  Act  did  not  apply  to  the  Qravesend 
and  Milton  Cemetery  or  to  additions  thereto. 

(2)  That  the  case  of  Ward  v.  PortimotUh  Corpora- 
tion did  not  affect  the  law  as  it  was  in  1884,  and  that 
in  1884  an  addition  to  an  existing  burial-ground  was 
not  under  the  Act  a  new  burial-ground. 

(3)  That  if  tbe  Burial  Act,  1853,  and  the  Order  in 
Ooundl  of  the  11th  of  August,  1834,  applied,  the 
letter  of  the  Uth  of  December,  1884,  oonstitated  such 
approval  aa  was  required  under  the  Act  and  Order  in 
CounciL 

(4)  That  if  the  additional  piece  of  land  ooold  not 
be  legaLy  used  as  a  cemetery,  that  portion  of  it  which 
had  not  been  already  used  for  graves  could  be  thrown 
into  the  adjoining  fields  and  utilized  and  valued  as 
building  land. 

Thequeations  for  the  opinion  of  the  court  were :  (1) 
Whether  the  additional  piece  of  land  could  be  used  as 
a  burial-ground  ;  (2)  whether,  if  not,  that  part  of  it 
which  ooold  conveniently  be  separated  from  the  part 
actually  used  for  interment  oomd  be  used  for  building 
purposes. 

.  If,  in  the  opinion  of  the  oonrt,  the  answer  to  the 
first  question  should  be  in  the  affirmatiTe,  then  the 
arbitrator  awarded  and  adjudged  that  the  total  price 
to  be  paid  by  the  purchssers  to  the  vendors  was 
£9,711.  If,  in  tbe  opinion  oftheconrt,  the  answer 
to  the  first  queition  should  be  in  the  negative,  but  to 
th*  second  in  the  affirmative,  then  he  aweu^ed  and 
adjudged  tbat  the  price  was  £9,016.  If,  in  the 
opinion  of  the  court,  the  aniwer  to  both  questions 
should  be  in  tbe  negative,  then  he  awarded  and 
adjudged  that  the  prion  was  £8,306. 

The  argument  on  the  spedal  case  was  heard  before 
Wright,  J.,  who  answered  the  first  question  in  tbe 
ne{;ative,  on  tbe  grounds  that  the  Order  in  Ooundl 
of  the  Uth  of  August,  1864,  applied  to  the  additional 
pieoe  of  ground,  notwithatanding  section  6  of  the 
Burial  Act,  1863,  which  provided  that  tbat  Act 
should  not  operate  to  prevent  burials  "  in  any 
cemetery  established  under  the  authority  of  any 
Act  of  Parliament,"  and  that  the  reply  of  tbe  Home 
Office  to  the  Bishop  of  Boohestfr  of  tbe  llth  of 
December,  1884,  did  not  amoont  to  an  approval  by 
the  Secretary  of  State. 

With  regard  to  the  second  question,  Wright,  J., 
repiitted  the  oaae  to  the  arbitrator,  in  order  that  he 
might  define  more  dearly  upon  a  plan  the  portion  of 
the  additional  piece  of  land  to  whioh  that  question 
related. 

The  case  subsequently  came  on  for  hearing  before 
Bray,  J.,  who  answered  the  second  question  in  tbe 
negative,  on  tbe  ground  that  the  prohibition  con- 
tabled  in  section  3  of  the  Disused  Borial-gronnds 
Act,  1884,  against  the  erection  of  buildings  upon  any 
disused  bnrial-^oond  applied  to  any  land  which  had 
been  "  at  any  tame  set  apart  for  the  purposes  of  inter- 
ment" witlun  section  1  of  the  Metropolitan  Open 
Spaces  Act,  1881,  even  though  it  had  been  so  set 
apart  in  violation  of  an  Order  in  Council  or  of  Uie 


proviaions  of  the  Burial  Act,  1863.    The  result  of  this 
dedaion  was  that  the  prioe  awarded  was  the  sum  of 
£8,305 
The  vendors  appealed. 

DanckwerU,  E.G.,  and  Euitace  HUU,  for  the 
appellants. 

Freeman,  K.C.,  and  Coh/ax,  for  the  respondent*. 

CoLLurs,  M.B.— Wright,  J.,  has  held  that  the 
additional  piece  of  land  ounaot  be  used  as  a  burial- 
ground;  and  Bray,  J.,  has  held  that  it  cannot  be 
uied  for  building  purposes.  If  these  decisions  are 
correct,  the  result  is  that  the  third  alternative  sum 
mentioned  in  the  spedal  case  is  the  price  awarded. 

First,  as  to  whether  the  additional  piece  of  land 
can  be  used  as  a  burial-ground.  It  is  said  on  the 
part  of  tbe  vendors  tbat  this  is  not  a  case  of  opening 
a  new  burial-ground,  but  of  adding  to  one  uready 
existing.  But  it  is  otmous  that  the  reasons  which  must 
have  influenced  the  Legislature  in  prohibiting  tbe 
opening  of  anew  burial-ground  without  the  approval 
of  tbe  Secretary  of  State  apply  just  as  much  to  the 
addition  of  a  piece  of  land  to  an  existing  burial- 
ground  as  to  the  opening  of  an  entirely  new  burial- 
ground.  There  is  no  difference  between  the  two  oases 
from  the  point  of  view  from  which  the  Legislature 
passed  the  enactment — ^viz.,  the  evil  of  the  appropria- 
tion of  fresh  ground  to  the  purpose  of  bnriid  in 
populous  places.  I  think  that  Wright,  J.,  was 
correct  in  holding,  as  he  did,  that  for  tlus  purpose  an 
addition  to  a  cemetery  was  the  same  tbiug  as  a  new 
cemetery;  and  I  also  think  that  the  point  was 
decided  in  Ward  v.  Forttmouth  Corporation,  It  is 
said  that  the  opinion  expressed  in  that  case  on  this 
point  was  obiter ;  but  the  reaaoni  given  for  the 
decision  in  that  case  support  the  view  that  I  should 
be  prepared  to  take  apart  from  authority — vie.,  tbat 
for  the  purpose  of  tbe  Burial  Act,  1853,  an  addition 
to  an  existing  burial-ground  is  on  the  same  footing 
as  tbe  opening  of  an  entirdy  new  burial-groimd. 

Secondly,  as  to  whether  any  part  of  the  additional 
piece  of  land  can  be  used  for  building  pnrpoaes.  That 
question  depends  on  the  lesialation  on  the  subject, 
whioh  is  as  follows :  By  tbe  Metropolitan  Open  Spaces 
Act,  1881,  s.  1,  "the  term  'burial-ground'  shall 
indnde  any  ground,  whether  consecrated  or  not, 
whioh  has  been  at  any  time  set  apart  for  the  purposes 
of  interment,  and  in  which  interments  have  taken 
place  since  the  year  1880."  By  the  Diaoaed  Burial- 
grounds  Act,  1884,  a.  3:  "After  the  paasing  of  this 
Act  it  shall  not  be  lawful  to  erect  any  bnildmgs  upon 
any  disused  burial-ground,  exoept  for  the  porpose  of 
enLarging  a  church,  chapel,  meetiog-honse,  or  other 
places  of  worship."  By  section  2:  "In  this  Act  a 
'  disused  burial-ground '  shall  mean  a  burial-groond 
in  respect  of  which  an  Order  in  Oouncil  ha*  been 
made  for  the  discontinuance  of  burials  therdn  in 

Sursuance  of  tbe  proviaions  of  the  said  redted  Acts." 
ty  the  Open  Spaces  Act,  1887,  s.  2,  sub-seotion  1 : 
"  The  Metropolitan  Open  Spaces  Act,  1881,  Is 
hereby  repealed  to  the  extent  mentioned  in  the 
schedule  to  this  Act."  The  schedule  mentions 
as  follows:  "In  section  one  .  .  .  the  following 
words  occurriog  in  the  definition  of  a  'burial- 
ground,'  viz.,  '  and  in  which  interments  have  taken 
place  since  the  year  1880.'  "  By  section  4,  "  In  the 
Disused  Burial-grounds  Act,  1884,  and  this  Act,  the 
expression  '  bnrial-gronud '  shall  have  the  same 
meaning  as  in  tbe  Metropolitan  Open  Space*  Act, 
1881,  as  amended  by  this  Act,  and  the  expression 
'  disused  burial-groond '  shall  mean  any  burial- 
ground  which  ia  no  long^  uted  for  interments, 
whether  or  not  such  ground  shall  have  been  partially' 
or  wholly  dosed  for  burials  under  the  provisions  of 
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my  atatnte  or  Order  ia  Coancil."      It  seems  to  me 

tbst  the  defioitiou  of  "  disused  buriiil-grouDd "  in 
the  last  SfKsttoa  cover*  this  oaie.  Toil  pieea  of  laad 
wai  set  apart  for  the  ptirposes  of  interments,  ioter- 
menti  took  place  th« re,  and  it  ii  so  loDK^'  ^*^<^  for 
interment?.  It  ii  argued  tbat  the  words  "  set  apart " 
meao  lawfully  set  aput,  aod  that  this  Und  was  not 
Uwloliy  set  apart,  bectase  the  approval  of  the 
Secretary  of  State  w<i8  not  obttkined.  I  see  uo 
ground  for  reading  the  ward  "lawfully"  into  the 
definition,  and  I  thiLk  that  this  piece  of  land  comei 
within  the  dtfinitiou  of  "dismed  burial-ground" 
and  cmnot  ba  used  for  building  purpiaes.  I  am 
therefore  of  opinion  that  Bray,  J.,  answered  the 
second  quettioa  rightly,  and  that  the  appeal  most  be 
diimiisel. 

Mathkw  and  Cozens -Hardt,  L.JJ.,  concurred. 

Appeal  ditmmtil. 

flolicitora  for  the  appellants,  ILtrriei,  Wilkitt»on,  it 
Raikei,  for  C.  E,  Hatttn,  Qrareaend, 

Solicitors  for  the  respandents,  NichoUon,  PaUtnon, 
it  Frttlaittl. 


From  K.  B.  D.  i 

(Cgllins,    M.E..  andMstliev  and  J    June  8,  1905, 
OosenB-Hardy,  L.JJ,)  ; 

Llotd'8  Bamk  (Limited)  v.  Mkdway  Upper 
Navigatiow  Co.  (a.) 

Practiee — EqutUibU  (xtc.utioa^Snmmam  for  appniut- 
mtid  of  recpi'jvr  ^ /'Wm  pf  sitmrn'rii  —  TnjntHtion 
Ttiltttiniriij  jiidgmait  debtor /inm  dfaling  with  jrriqiirrty 
~B.  ti.  v.,  3SS3,  Appendix  K,  Form  tJl  (a). 

Whert  ajitdgmetit  cmlilor  uppliet  far  hai"  to  i*jju<  a 
lummoiii  for  tht  apjmintmetU  "/  «  rectiver  of  the  rtriU 
and  firn/iti  of  the  jadijment  debtor't  property  by  way  of 
ejitiiable  exrciition,  the  tiimmoiis  ought  not,  us  u  mii't'r 
o/courie,  lo  contnia  an  injunction,  at  tn  Fijrm  61  (a)  of 
Appfnilix  K  to  the  Utiles  o/  the  Supreme  Court,  rfitntin- 
ihy  the  jiuigrmid  dtbUir  from  dtalirfj  with  the  property. 
Sack  an  tnj auction  uityht  iiiily  to  be  granted  where  thrre 
it  evidtme  ofdniujtr  thiit  the  property  may  be  iri'ide  away 
with  before  tht  hearing  of  (he  lummoiit. 

App«al  from  an  order  of  JelF,  J.,  at  chambers 
refusing  to  dissolve  an  injunction  granted  on  the 
apptication  of  tne  plaiutitfi  for  a  Bummon^  f.jr  the 
appoint  men  t  of  a  receiver. 

Tbe  plaiulifTi  obtained  judgment  fjr  the  sum  of 
£2,otJ<j  \'.ii.  TJ.  sgainat  the  defendant*,  who  ware  a 
coDipuny  incorporated  under  a  special  Act  of  Parliament 
for  the  improvement  and  mniutenance  of  the  navtga> 
ti<m  Cif  the  Upper  Med  way. 

The  judgment  being  unaatit&ed,  Ihe  plaintiSd 
applied  rx  jiarte  to  the  judge  at  cb ambers  for  leave  to 
iuue  a  sumiuons  for  the  appointment  of  a  receiver  of 
property  of  the  defendants  by  way  of  eijuiiable 
execution. 

The  affidavit  flUd  by  the  plaintiffs  in  support  of  the 
application  stated  that,  with  the  exception  of  office 
t  ami  Cure  and  other  goods  of  the  value  of  about  £60, 
tbt!  defendants  had  no  goods  or  chattels  on  which  the 
pUinttS«  could  levy  legal  execution,  but  that  the 
defendants  were  entitled  to  the  tolls  and  rents 
•rising  (fom  the  navigation  of  the  upper  portion  of  the 
KivK  Med  way  and  to  the  profits  of  the  businega  of 
caerien  carried  on  by  them,  and  were  also  posaeased 
of  freehold  land  and  premitei  and  the  rents  arising 
therefroni. 


{«.)  fieported  by  F. 


Q.  RiJOKEU,  Eaq.,  Barrister- 
at-Law. 


The  affidavit  did  not  oootaiu  any  allegation  that 
there  was  any  danger  that  any  of  the  property  of  the 
defendants  would  be  made  away  with  or  removed 
fiom^  the  jurij  diction  of  tha  court  before  the  hearing 
of  the  summouB. 

On  the  hearing  of  the  ex  parte  application  the  fol- 
lowing order  was  made  for  a  summons  for  a  receiver 
with  an  interim  injunction,  iu  accordance  with  Form 
No.  CA  ((i)in  Appendix  K  to  tbe  KuUa  of  the  Supreme 
Court:  "  Lat  tbe  defendants  attend  the  judge  in 
chambers  .  .  .  on  the  hearing  of  an  application  on 
the  part  tf  tbe  plainbffa  for  the  appointment  of  S.  W. 
Burges!),  the  manager  of  the  plaintiffi'  branch  bmk 
at  Tonbridge,  as  receiver  in  this  action  without; 
security  or  remuneration,  plaintiffs  being  ans iverable 
for  hia  acta  or  defaults,  to  receive  the  rrnta,  profiu,  and 
moneys  reoeiv«bte  iu  respect  of  the  defeudauta'  interest 
in  the  following  property — namely,  the  tolls  and  rents 
arising  from  tbe  navigation  of  the  River  fllfdvay,  and 
also  iu  the  pruftia  of  tbe  bustoees  of  carriers  carried  on 
hy  the  defendants,  and  in  other  rents  and  proQti  of 
and  incident  to  the  defendants'  undertaking ;  also 
certain  freehold  lands  and  premiaes,  and  rents  and 
increment  arising  theri-from,  wnicb  a  aid  land  a  are 
situate  at  Tonbridge  and  other  places  on  the  Btver 
Med  way  and  elsewhere,  in  aatisfactiMU  of  tbe  sum  of 
£2,585  139.  Td.  and  coats,  due  under  tbe  judgment 
in  ihis  action  ;  and,  the  plaintiffs  by  tht-ir 
solicitors  hereby  undertaking  to  abide  by  any 
order  the  court  or  a  ju'^KO  may  make  as 
to  damag'S  in  c«ie  tbe  court  or  a  judge  should 
h^rejifter  t>e  of  opinion  that  the  defend  an  ta  shall 
have  sustained  any  by  reason  of  this  order  which  tbe 
plaintiffs  ought  to  pay,  it  is  ordered  and  directed  tbat 
the  (ftid  defendanta,  their  agents  and  servanti,  and 
every  of  tbem  ba  restrained,  and  an  iujunction  is 
hereby  granted  restraining  them  and  every  of  them, 
until  atter  the  hearing  of  tbe  abov'*  appliciiiion,  from 
selling,  charging,  or  otherwise  dealing  with  tbe  said 
property." 

The  defendant  applied  to  Jelf,  J.,  to  dissolve  the 
injuuction.  The  learned  jndge  refused  the  application. 

Ttie  defendant!  app«aled. 

U/'John,  K.C.,  and  /.  O.  iroi>ii,  for  the  defendants. — 
There  it  no  powtrr  to  grant  equitable  exeoution  by  the 
appuiataeut  of  a  receiver  and  an  injnnoii  )n  under 
the  Judicature  Act,  except  in  cases  in  which  it  was 
the  practice  of  the  Court  of  Chancery  to  grant  such 
equitable  t-X'-oution  before  tbe  Act:  Kolmu  v.  Millaye, 
41  W.  R.  351.  [1893]  1  Q  B,  551.  The  Court  of 
Chancery  did  not  grant  injunctions  on  applications 
tor  the  appointment  of  a  receiver  unless  there  was 
evi  lence  uf  daugdr  that  the  property  might  be  done 
away  with  or  removed  from  tbe  jurisdiction  of  the 
court, 

Holtaan  Cfregori/,tor  the  plaintiffs. —B^dence  that 
the  property  is  in  danger  ol  biding  removed  is  not 
necessary :  sea  tbe  statement  of  tbe  usual  practice 
given  in  the  Annual  Practice  of  1903,  at  p.  712,  The 
learned  jud^^e  bad  a  diacretioa  to  make  an  order  in 
the  form  of  No.  61  (i)  of  Appendix  K,  and  he 
exercised  it. 

Colli ss,  M.B. — 1  am  of  opinion  tbat  this  appaal 
should  be  allowed.  Toe  practice  of  granting  equit- 
able execution  was  not  known  in  tbe  conrta  of  common 
law  till  the  passing  of  tbe  Judicature  Act.  It  may 
be  tbat  judges  thttn  took  too  wide  a  view  of  tbe 
jurisdiction  conferred  on  them  by  tbat  Act,  and 
sometimes  appointed  receivers  where  the  court  of 
Cnauuery  would  not  have  done  so.  They  were  in  the 
habit  of  appointing  receivers  on  ex  parte  appticatiuna, 
but,  as  this  was  found  to  be  attended  with  difficulties 
and  drawbacks,  the  practice  was  chaoged,  and  under 
the  present  practice  notice  of  the  intention  to  apply  for 
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»  receiver  it  inquired,  uxi  a,n  order  to  show  cauga  is 
obtained  in  the  first  instiuioe.  This  gives  an  iotetval 
daridg  wbicli  there  may  ba  soma  danger  of  tha 
property  in  respect  o(  wbich  the  receiver  is  to  be 
appointed  being  made  away  with  or  romoved  from 
the  jurisdiction  of  ihe  ooatt.  Acc  rdingly  a  form  of 
sum  mom  hss  been  adopted  containing  an  iuJuDCtioa 
which  may  be  treated  aa  ancilltry  to  the  sutnmoas 
itselF,  la  BO  fir  at  thit  involves  the  idsa  that  sack 
an  injanotion  is  a  ueceiiFtry  ancillary  to  the  summons, 
it  appears  to  be  a  departure  from  the  practice  of  the 
court  of  Ohaacery.  By  that  practice  it  wiis  reqiiisite 
before  an  in  junction  could  be  granted,  to  aver  and 
give  evidence  of  some  danger  that  the  property  miiiht 
be  removed  from  the  jurisdiction  of  the  court.  This 
form  No.  61  (a)  of  Appendix  K,  if  it  is  to  be  treated 
SB  a  oomrnon  form,  seems  to  be  contrary  to  that 
practice.  Here  there  is  no  allegstion  of  any  believed 
intention  on  tbe  part  of  the  defendants  to  remove  the 
property,  which  is  the  subject- matter  vt  the  ap plica- 
tioD,  out  of  the  juritdiotion  of  the  court.  In  the 
absence  of  any  atatement  to  that  effect  on  affidavit  I 
see  no  ground  for  an  in  junction  in  this  caie.  I 
therefore  tbiuk  the  learned  judge  was  wrong  in 
refaiing  to  dissolve  the  icjunation.  He  eeems  to 
bave  fulloved  the  form  in  the  appendix  without 
■n£Baiently  considering  the  ficts  oE  the  particular 
case,    Tbe  appeal  must  be  allowed. 

M.vTHXW,  Xi.  J. — 'I  am  of  the  same  opinion.  Form  61 
(a)  is  applicable  where  there  is  danger  of  the  property 
being  made  away  with.  But  in  the  absence  of  any 
evidence  of  such  danger  I  think  that  an  iDJoaction 
ought  not  to  be  granted, 

Cozexs-Habdy,  L.J. — I  am  of  the  same  opinion, 
I  should  be  eorry  to  say  that  Form  61  (a)  is  not  a 
good  form  in  a  proper  case.  But  I  do  not  think  that 
in  every  case  of  an  application  by  a  judgment  creditor 
for  the  appointment  of  a  receiver  such  an  injunction 
as  is  contained  in  that  form  should  be  granted  as  a 
matter  of  coarse  without  evidence  that  the  property 
is  in  danger  of  being  made  away  with. 

Appeal  alloKed. 

Solicitors  for  tbe  plaintiff*,  Church,  Adatm,  tt 
Prtcr. 

Solicitors  for  the  defendants,  Tarry,  Sherlock,  iC 
Kiiij/. 


Oct.  2e. 


9}i9t)  (iTottit  of  SJustiK. 

Chsn.  Div.  1 
Buckley,  J.  / 

In  re  Adams. 
Au^ia  I'.  Downs,  (a.) 

Pi/tvtr — Appointment — Exewtion — "  To  E.  R.  A.  and 
kia  iuue^'—Citrutnictian, 

A  noifier  woi  given  enabling  the  donee  in  the  events 
whifh  happened  to  appoint  errtain  real  ettalt  to  hi*,  the 
donee't,  aoni  /or  an  estate  not  nceeding  a  life  estate  with 
remaintler  to  their  iitue  in  tail.  The  donee  hy  a  codicil 
(u  hii  will,  reftrrinr;  to  tht  power,  appointed  one  p^rt  of 
the  eefatca  "  tn  E,  li.  A.  and  hit  iuue."  E,  M,  A,  wai 
one  of  the  donee's  son». 

.ffeW,  a  vitlid  appointment  to  E.  li.  A.  for  life  with 
rtmaindtr  to  hi»  itaae  na  juiiit  tenaaia  in  tail. 

Summon  8. 

By  his  will  dated  the  2i)th  of  April,  18'i3,  B.  R. 
Adams  (the  graodfather)  devised    all    bia    freehold 

(o.)  Eeportfd  by  T.  Pakekham  Law,  Ekj., 
Bairister-al-Law. 


estates  to  bis  son,  E.  B.  Adams  (tbe  son),  darini;  bis 
lif.>,  and  after  his  decaasa  to  the  children  of  'E.  B. 
Adams  (rhe  sriD)  and  their  i<sue  (not  inoludiug  the 
isiue  of  any  child  which  should  come  into  eaie  sf 'er 
tbe  testator's  decease)  in  such  manner,  subject  to  tb« 
proviso  thereafter  mentioned,  as  E.  B.  Adams  (th« 
son}  should  by  will  or  codidi  appoint.  The  wiU  cin- 
tained  a  proviso  tliat  with  regard  to  any  child  of  the 
testator's  son  wbo  might  be  living  at  the  testator's 
decease,  hia  eon  ahould  not  under  the  power  appoint 
to  any  such  ohi!d  any  estate  Urgar  than  au  estate  foe 
life,  but  the  estate  appointed  to  any  such  child  for 
life  might  be  appointed  in  remainder  subject  to  the 
life  or  less  estate  of  Miy  SQcb  Isst-msntioned  child  to 
or  among  all  or  any  of  the  children  of  snob  ohild  ia 
tail. 

E.  B.  Adams  (tbe  grandfather)  died  tbe  32nd  of 
July,  1856,  and  at  that  date  E.  R.  Adama  (the  aoo] 
bad  three  sons  aUve — namely,  E.  R.  Adams  (the 
grandson),  J.  W.  R.  A'lams,  and  C.  B  Adams. 

By  a  CN>dicit  to  bis  wUl  E.  R.  Adams  (the  son),  after 
reciting  that  ' '  by  tbe  laat  will  of  his  father  be  was 
empowered  to  appoint  amongst  bis  children  and  their 
issue  all  his  real  estates,"  appointed  "  to  hia  eliest 
son,  E.  R.  Adams,  and  his  issue  "  an  estate  oaUed  thr 
Elmer Ettate  ;  "  to  bis  son  J.  W.  B,  Adams  and  his 
isane  "  an  estate  called  tbe  Penge  Eitate ;  and  "  to  bii 
son  G.  R.  Adams  and  hii  issue  "  an  estate  oalled  tbe 
Butcher  Hdl  Estate,  being  tbe  real  estates  devised  by 
his  father's  will, 

Tha  question  wbicb  arose  upon  this  summons  irai 
whether  the  codicil  was  an  eif  actual  exercise  of  tha 
power  of  appointment,  and,  if  so,  what  inttresta  tbe 
parties  took  under  it. 

Biickmaiter,  K.O.,  and  Warlteri  Harne  cited  Sagden 
on  Powers  (Sth  ed.),  ^21,  and  Fawey  v.  Bowen,  1  Ob. 
Cas.  23. 

DitjMon  Pollock  cited  Theobald  on  Wills  (6th  ed.), 

421, 

AsthtiTij,  K.C,  and  S,  Ford  cited  Far  wall  on 
Powers  (2ud  ed.),  298,  and  Emker  v.  Scholefield,  1 
Hem.  &  Miller  30, 

Buckley,  J.— tJnder  tbe  wtU  of  Edward  (the 
grand fatht-r),  Edward  (the  son)  bad  a  certain  power 
power  of  appointment  amongst  his  children  and  their 
issue,  but  tbe  dass  of  issue  that  coutd  take  under  tbe 
power  was  limited,  and  properly  limited,  by  the  will 
of  Edward  (the  grandfather]  so  as  not  to  countervail 
the  rule  as  to  perpetuities.  Therefore  he  could  only 
appoint  in  favour  of  iaaua  to  a  limited  extent. 
Further,  as  regards  the  issue  themselves,  tbe  estate 
wbicb  under  tbe  power  could  ba  given  to  the  issue 
varied  according  to  whether  the  particnlsr  issue  in 
question  waa  bom  befor«  or  after  the  death  of 
Edward  (the  grandfather).  If  the  issue  was  bom 
before  his  deatti,  that  obidd  could  only  take  a  life 
estate  under  the  power.  Thus  it  was  a  compHcat«d 
power  extending  to  children  of  Ed«ard  (the  sou),  to 
grandchildren  of  Edward  [the  son),  and  any  more 
remote  iaaue,  but  lisiitad  as  regar.is  the  remoteness  of 
the  isaue  and  as  regards  tbe  quality  of  estates  which 
could  be  given  to  the  is^ue  according  as  to  whether 
they  were  born  before  or  after  the  d^ath  of  Edward 
(tbe  gracdtatber}.  The  testator  died  in  July,  lfl.>6, 
and  on  tbe  2ath  of  August,  1 SJ6,  Edward  (the  son), 
the  donee  of  tbe  power,  execut.fd  an  appointment. 
Now,  in  dealing  with  this  appointment  I  conceive 
that  I  ought  to  apply  these  t  «o  principles.  In  tbe 
first  place,  when  you  are  determining  whether  and 
how  a  power  has  been  exercised  the  true  rnle  is  to 
ascertain  the  intention  of  the  donee  of  the  powar  snd 
to  give  effect  to  that  intension.  Of  course,  yoa  most 
find  it  from  the  words  be  has  used,  but  you  do  not 
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read  th*  iastrnmect  for  the  pvirpdia  of  dedioiDg  to 
give  effeot  to  it,  becsnae  it  is  in  iQiirtifiaial  language 
proTided  tbe  laogunga  is  aach  that  yoa  ctn 
socarutely  aicertaiu  the  tntentioa  which  the 
douee  of  tha  power  h»d.  Aifl  iecondlf,  (hit 
priuciple — that  the  estitea  taksu  by  the  appoiatetB 
under  the  power  are  really  takaa,  not  uqIpp  the 
tuttrament  whtoh  ex<wates  the  poirer,  but  iiader  the 
uiitrament  which  oreatei  the  power.  Tiie  iaatrumetit 
executing  th*  power  ia  but  s  lohedule  or  appendii, 
■0  tn  ipaal^,  to  the  JQitmmeat  whioh  crearen  the 
power.  And  you  have  only  to  read  iuto  the  ioatru- 
meat  creating  the  power  the  relevant  provirioni, 
which  are  tntroluc^d  by  the  instrument  executing  the 
power,  and  then  the  e<itata  arises  by  virtue  of  the 
original  will  and  not  of  the  initriitneat  whiah  exeoutes 
the  power  under  the  will. 

Now  with  th«t   I   looV  at  the   inatru  nf>nt    which 
executed  the  p'jwer.      It    begina  with  thii   recital : 
"  Waereo*    I    am    empow«Ted   to   appoint   amoagst 
ray  children  nod  their   issue   all    my   fa^.her's    real 
eslites."       Now    what    does    that   langniga    under 
the«e    dtcumstftncea    m?an  ^^      Ha    had    not    power 
to  appoint  auiongst  hit  chtldren  and  their  isaue  ia  ao 
Bvauy  fraetiana  or  83  many  acres  to  eaoh,     What  he 
bad  p-Direr   to  do  wa»  to  create  estitea  of  quality 
THTyiag  according  to  the  character  of  the  pergoni  ta 
whom  the  appointment  was  to  be  made.     One  person 
amatigst  the  class  of  children  and  issue  could  take 
a  hie  estate   and  nothing  more.      Another   pi^raon 
amongst  the  cWs  of  childreu  and  issue  could  take  an 
«atate  tiU.     And  therefore  this  donee  in  uaiug  that 
kognage     must     have    meant :     "  Woereai    I    am 
empowered  to  create  certain  estate!,  varying  accord- 
ing to  the  qa«lity  of  the  psraon,  in  my  children  aod 
iasae  in  my  father's  real  eatatHS,"     Having  said  that, 
what  he  goea    on  to   do  U  this ;    he  app:>inta    "  to 
my  eldeat   aim,  Edward    Richard    Adiimt,  and    his 
itsae  "   a  certain   part  of  that  r."al  estate.     I  agree 
thst    without    the    context,    without    knowing    the 
dream stanoea,    the  rrault  would    be   to    crette    a'l 
Mtata    tail    in    Edward    Richard    Adams,    the    son 
of    the    donee    of    the    power,       But    (a    th>t    the 
meaning  and  intention   of  the  donee  ?      I   answer, 
certainly  not.     Hm  iotention  was  this,  at  I  gather  it 
from  Lis  words.     He  has  said,  as  I  have  shown,  if  I 
tmderatand  his  language  :  I  have  power  to  oreite  in 
my  son  Edward  Richard  A'^ams  a  life  estate,  and  io  a 
otrtain  claas  of  his  tasue  certaiu  other  pstates^eatates 
in  tail;  now  I  am  going  to  exercise  that  power,  a'ld 
I  appoint  to  my  ton  El  ward  Richard  Adams  and  bis 
■Mae certain  real  estate,     I  tfaitik  he  meant  by  that: 
I  appoint  to  these  peraoua    for  the  several  estates 
which,  haviog  regard  to  the  power  which   I  hold,  I 
can  give  those   persons    in   that  real    eata'e.     The 
teinlt  of  that,  of  course,  is  that  you  get  a  life  estate 
given  to  the  person  to  whom  he  could  give  a  life 
Mtate  and  an  eatate  tad  to  the  person  to  whom  he 
contd    give  an  eatate    tail.      There  are    two  other 
similar  gifta  to  the  Other  two  children,     Lat  me  point 
thia  oat:  that  tnaamuch  as  the  class  of  persona  to 
whom  he  could  give  a  life  estite  only  were  dependent 
upon   the  quesiioa    whether   the  grandchildren   of 
Edward  (the  grandfstbBr)  had  been  born  in  hii  life- 
time or  not,  it  would  have  been  important  to  the 
donee  of  the  power  t^  make  the  matter  elastic  as 
ftgattla  the  claaa  of  eatate  that  the  iiaue  were  to  take 
if<  ai  might  have  been  the  cue,  he  was  not  certnin 
vhether  liia  remoter  isino  had  or  had  not  been  born 
W  the  lifetime  of   Edward  {the  grandfather).      In 
point  o(  fact  Edward  (the  gnindfather)  b(<ing  dead, 
the  evant  w«a  detennined — ^they  were  either  bom  or 
Dot  bom,  but  it  does  not  follow  that  the  donee  of  the 
pOwBf  personally  knew  it,  and  by  expreasing  his  gift 
in  this  form  be  left  that  to  ba  determined  aooord£ig 


to  the  state  of  factt  a  t  they  matured,  t  under itand 
in  point  of  fa<^  that  ttiere  ware  no  grett  grand- 
children barn  in  the  Iit<)time  of  Blw*rd  (the  grand- 
father], and  therefore  really  the  power  was  to  give 
life  estates  to  the  grandchUdr^n  and  estates  tail  to 
the  more  remote  istue.  I  think  under  thia  codicil 
that  t!ie  reautt  wai  to  create  in  Edward  Richard 
Adams  and  in  each  Other  obild  and  their  iaaae  such 
estates  ai  uad«r  the  power  could  ba  given  to  thoie 
respective  psrsona,  Th^  reiult  it  that  the  children 
of  Edward  (the  son)  would  take  f  jr  life,  and  the  issue 
would  take  as  j  lint  tensaits  in  tail. 

Sjlioitort,  Pollock  <fc  Ca. ;  Edrldgt  d-  Newitham. 


Chan.  DJv.  )  June  7,  3  ;  July  17,  18  ; 

Joyce,  J.    J  Aug.  11,  1905, 

Emdok  V,  Mator,  4o  ,  Of  Hampstead.  (a.) 

Me{rni>oHi — Lnvnl  gavetnment — Nut)  rnnd — Fff>nUiyi — 
Apporiionmtnt  n/  f.rpemtt — Miiropolit  Lucal  Sfanoge- 
meiit  Jcti,  1833  anil  1862. 

Wktre  (he  local  author  Hi/  fcy  Mjo?i*tioa,  in  panttunix 
of  the  pnu/trs  vested  in  litem  5y  the  Ahtmijalit  Loeal 
Manafjfment  Acfi,  1835  iini  18SiJ,  nppoHioned  the 
expeusr-a  of  jiiuiiifj  a  new  road  among  ttU  the  own^s  of 
the  front ii)e,  and  tithiriju^nlltj  rtvoktd  such  apportion- 
meiil  and,  tty  n/reih  rtanlution,  apimrtioneil  stick  expense* 
among  a  certain  number  of  o tuners,  making  a  merely 
iintaintd  charije  ia  respect  of  the  remiining  oioneri, 

Nelii,  that  anc/i  sitbsriiitent  apportionment  wot  icrung 
in  principle  and  invalid. 

The  plaintiff  was  the  owner  of  certain  honaea  in 
Q  jodar-gardens  in  the  borough  of  Hampstead.  On 
the  weat  aide  of  Ojudar-gardena  was  land  belonging 
to  truattej  upon  whiol)  hous^a  had  baenereotsd  f*ciug 
a  road,  parallel  to  G  mdar-gardens,  eatled  Sarre-road. 
Ttiii  land  wni  separated  from  Gjndar-gardens  by  a 
fenoe.  Tlie  trustee!  had  granted  leases  of  the  houses 
in  Sarra-road  and  were  in  receipt  of  rent  in  resp  )ct 
of  the  same. 

In  October,  1001,  the  defendants  determined  to 
pive  a  pirtiou  of  Gondar-gardena.  which  waa  a  new 
road  and  unpived,  and  on  the  lOth  of  0.:tub3r,  by 
resolution  under  the  Mt^tropolia  Lioal  Management 
Act,  ISd.'i,  a.  105,  a'jd  the  Mritropolia  Lical  M-itiage- 
ment  Act,  1862,  a.  77,  apportioned  the  estimated 
expenditure,  amounting  to  £2,010,  amoug  the  owners 
ot  the  houses  and  land  bounding  or  abatting  on 
Qoadar-gardens,  including  the  houses  fronting  ou 
Sirre-Toad,  such  apportionmsnt  being  at  the  rate  of 
£1  3s.  per  foot  of  frontage. 

On  the  3rd  of  March,  1901,  the  defendant*  rescinded 
the  said  apportionment  of  the  lOtti  of  October,  1901, 
and  on  the  14  th  of  April,  by  a  fresh  raaolution 
apportioned  the  expenses  among  the  owners  of  frontage 
abatting  ou  the  part  paved,  but  excluding  the  owner j 
of  houses  in  Sarra-road,  and  making  a  nominal 
apportionment  of  10a.  in  respect  of  the  atrip  of  land  on 
which  the  fenc^  stood  which  separated  the 
premises  of  the  houses  in  Sarre-road  frjm  Gondar- 
gardens. 

The  elTeot  of  this  was  to  increase  the  amount  pay* 
able  by  the  remaining  owners  to  £1  188.  per  foot  of 
frontage. 

The  plaintilF,  one  of  the  remaining  ownerr,  brought 
thia  action  olaimiug  a  declaration  that  the  appartiou- 
ment  of  theHth  of  Aptil,  1901,  waa  invalid. 

The  defendants  alleged  that  the  aaid  trustees  were 
not  owners  of  land  in  Gondar-gardena  and  that  the 

(a,)  Reported   by  H.    WoLCorr  Waehse,    Esq., 
Barri«  ter- at- La  ^ 
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apportionment  of  tha  14th  of   April,  1905,  properly 
apportioned  the  expenses  and  wai  valid. 

Foungerf  K.G.,  and  MarteUi,  for  the  p!aiati£F. — The 
lecond  apportiootnent  ii  do  apportioDineDt  at  all — 
everybody  mast  ha  churged.  If  aay  owner  of 
frontage  ia  left  oat  the  apportiooment  ii  bad.  The 
court  will  not  interfera  with  the  discretion  of  the 
local  authority  except  in  the  case  of  nula  Jitei,  bat 
here  the  court  oaght  to  declare  that  no  valid  appor* 
ttonment  has  been  made. 

The  followiog  casss  were  cited  :  Grand  Junction 
Wiittnvarki  v.  Hrtrnpton  Urban  Dittrkt  GounM.  46 
W,  B.  ail.  [1893]  2  Oh.  331  ;  Veslry  of  M,k  Em!  v. 
WhitechaiKl  (Jimrdiaiis.  24  W.  R  361,  1  Q.  B.  D.  6S0  ; 
Patidington  I'eHri/  v>  North  Metropalitaii  H'lilwai/  and 
Ounal  Co.,  42  W.  a.  223.  [1894]  I  Q  B,  6S;J  ;  Bisfiop 
v.  IVandiWorth  Board  of  Worki.  82  L.  T.  766.  4S  W.  B. 
Dig.  124  ;  Liuimji'one.  v.  Mtiyor  of  IVditmimter,  62 
W.  E  3n3  [1904]  2  K.  B  109  ;  Ilampatrai  Corpora- 
ti<m  V,  Midbind  Railwity,  [1904]  2  K.  B.  802,  53  W.  B. 
Dig:.  108  ;  Ntih'tt  V.  Oretnmkh  Board  of  Work*,  L.  E, 
10  Q.  B.  46 J  ;  Bnrlow  v.  Kemingion  Ve,tft/,  32  W.  B. 
966,  27  Cb.  D.  362. 

Macmorran,  K.C.,  and  Mmtroe,  for  th«  defendanti. 
— laqairy  at  to  ownership  of  adjoining  land  ii  not 
pat  upon  the  local  authority.  Ths  corporation  rightly 
or  wrongly  have  cjnie  to  the  conclusion  that  the 
IfBseeB  of  the  Sarre-ro^d  hoaaes  are  not  frouiagen, 
and  their  discretion  is  absolute  :  Mrtropolittin  Dhtrict 
Saitwatf  v.  Falham  Veatry.  44  W.  B.  53,  [1893]  2  Q.  B, 
443. 

Joyce,  J,,  in  giving  judgment,  after  revtewiag  the 
fac's,  8aid  :  The  apportionment  of  the  10th  of  October, 
1901,  having  been  made,  thii  inhabitants  or  owners  of 
the  bouses  in  Barre-road  started  the  ingenious  tbeory 
thattbeirtenemeati  did  not  abut  upou  Qondar-gardeaa, 
by  reason  that,  ai  they  alleged,  the  narrow  strip  of 
ground,  really  leas  than  a  foot  in  width,  upon  which 
the  old  wooden  fence  stood,  or  usad  to  stand,  did  not 
belong  to  them  but  to  lomeone  elee~viz,,  to  the 
Qrand  Junction  Waterworks  Co.  Thereupon,  that  is 
to  say,  on  the  Hth  of  April,  1901,  the  borongh 
council  rescinded  the  rea  dution  of  October,  1901,  and 
affecred  to  make  another  apportionment.  That,  it  is 
asserted  by  counsel,  the  defendants  are  entttle<l  to  do 
so  long  as  any  work  remains  uncouipleted.  I  have 
been  referred  to  the  case  of  BMsnp  v.  Wandsworth 
Board  of  Works,  and  the  plaintiff's  counael  did  not 
argne  to  the  oontraty,  but  assumed  that  I  would 
follow  that  deciaion. 

Of  course,  if  an  apportionment  mwle  by  the 
authority  were  determmed  to  be  invalid  a  fresh  one 
ooutd  be  made.  No  one  questioned  that.  The  new 
apportionment  omitted  all  mention  of  houses  in  8atre- 
road  and  inserted  instead  "  land  upon  which  old 
fence  stands,"  purporticg  to  charge  the  owner  or 
owners  of  the  land,  whatever  it  might  bi>,  so 
referred  to  with  the  nominal  sum  of  10s.  The  diifdr- 
t-nce  between  this  and  the  aggregate  sum  of  more 
than  £aOO  charged  by  the  origiual  apportionment  on 
the  houses  in  ^arre-road  was  thus  thrown  on  the 
owners  of  other  properties  in  Gsndar-garde&s,  some 
of  which  belonged  to  the  plaintiff,  who  very  naturally 
objected  to  have  the  astetiment  on  hia  property 
materially  increased  in  thia  manner. 

Af  tsr  investigation  I  am  satisfied  that  there  is  no 
foundation  in  fact  for  the  theory  that  the  gatdens  or 
grounds  of  the  houset  in  Sarre-road  are  cut  off  from 
the  new  street  ctlted  Ooodar-gnrdeua  by  any  inter, 
vening  strip  of  laud  whatsoever,  either  belonging  to 
the  Grand  Junction  Waterworks  Ol>.  or  to  any  other 
person  other  than  the  owners  of  the  hoasM  in  Barre- 
road,  and  I  hold  as  a  matter  of  fact  that  if  the  houses 


in  Sarre-toad  are  not  houses  *'  forming  the  new 
■treet,"  still  the  lands  of  the  trustees  demised  to  the 
lessees  of  the  houses  in  >SuTe-road  do,  within  the 
meaning  of  the  term  in  the  statute  "  bound "  or 
"abut"  upon  the  new  street,  and  so  are  liable 
to  have,  and  ought  to  have,  some  portion  of  the 
f  xpense  of  paviog  apportioned  upon  them  in  common 
with  the  other  owners  in  the  new  street. 

It  was  contended  before  me  that  if  the  corporatioa 
could  not  discover,  or  found  difficulty  in  ascertainiog 
who  the  owners  were  of  some  of  the  houses  or  lands 
fiirming  or  abutting  upon  the  new  street,  they  might 
apportion  the  whole  expetjse,  or  all  but  a  nomiaal 
aum,  upon  the  owners  who  they  did  know.  That 
appears  to  bq  a  aotnewhat  startling  proposition,  and 
having  regard  to  the  terms  of  the  Act  cannot  be 
supported.  It  then  was  said  that  the  court  could  not 
question  or  revise  the  principle  upon  which  the 
appoitioomeut  was  made  if  it  was  made  bond  fide. 
That  may  be  at  between  the  several  persons  liable, 
bat  the  apportionmeut,  whatever  be  the  principle,  if 
any,  adopted  in  making  it,  muat  be  made  upon  the 
right  peijple,  including  all  those  liable,  none  can  ba 
left  out.  If  the  properties  of  the  lessees  in  Sarre-road 
abut  upon  the  new  street,  as  in  my  opinion  they  do, 
some  portion  of  the  expense  mutt  be  apportioned 
upon  them.  In  my  opinion  the  last  apportionment 
was  illegal  and  invalid. 

Under  the  peculiar  circumstancei,  notwithstanding 
what  was  aaid  by  Stirliucr,  J-.  ia  Grand  Junetioa 
Watenrorki  Co,  v,  Hampton  Urban  Voitncil,  I  think  this 
is  a  case  in  which  an  action  can  be  maintained  for  a 
declaratory  judgment  or  order,  whether  any  cooae- 
qnential  relief  is  claimed  or  not.  I  aooordiogly 
declare  that  the  apportionment  of  the  Hth  of  April, 
1904,  is  iuvalid,  the  plaintiff  to  be  at  liberty  to  apply 
for  sn  injunction  if  the  apportionment  is  songht  to 
be  enforced.  The  defendants  must  pay  the  costa  of 
this  action. 

Solicitors  for  the  plaintiff,  La»t  Jb  Son. 

Solicitor  for  the  defendants,  Arthur  Palmer  Johmon. 


July  28,  1905. 


Chan.  Div.      l 
Warrington,  J.  J 

Pedlae  1'.  Bo  AD  Block  Gold  MiirBa  of  Ikdia 
(Limeted).  (a.) 

Company— Memorandum  of  nssociiitiin — Ohjtct* — Con- 
ttruetion — Subsidiary  or  lubitantive — Ultra  vires, 

Ont  of  the  tibjKit  of  a  company,  us  stated  in  tlie  first 
paragraph  of  ctaute  ioftht  memorandamof  attociaiion, 
was  to  acquire  Ike  undfriaking  of  an  older  comparty  atul 
certain  gold  mines  in  Mi/aore.  The  object  in  tk«  leeond 
paragraph  was  to  acquire  gold  mines  "  in  Mysore  and 
elsewhere,"  The  language  of  both  these  paragraph*, 
allowing  for  a  cheinge  of  name  of  the  company  in  the  first 
paragraph,  was  identical  with,  and  the  language  of  the 
remaining  ttnenty -three  paragraphs  teas  to  alt  intents  tht 
S'ime  as,  that  of  the  objects  of  the  dtfendant  company  i« 
B'.i-pbena  c.  Mysore  Beefs  (Kangundy)  Htolng  Oo. 
(Limited),  viO  IF.  R.  o09,  [1902]  1  Ch,  745,  One  object 
Lt-a)  to  promote  new  eomp-inies  for  the  company's  benefit. 
The  compang  resolved  to  enter  tnJo  an  agreement  to 
acquire  ewtaiit,  gold  mines  in  India  ja4t  outside  Mysort^ 
and  to  pay  for  them  partly  in  ctuh  and  partly  in  their  owa 
shares  or  in  shares  of  a  new  company  to  b«  promoted  hy 
them  for  the  pwpose. 

Held,  that  ths  olffedt  in  paragraph  3  wert  not  tub- 

(tt.)  Beported  by  Netillb  Tebbittt,  Esq.,  Bar- 
lister-at-Law. 
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HlOH  COTJBT, 


iidiary  to  thme  in  paragraph  I ,  and  thai  comequmtlif 
the  agrffm'iil  was  aiUhorixtd  by  paragraph  2,  and  wai 
not  ultra  Tires, 

Stephens  t'.  'MfRore  Beafi  (Eaagandy)  Minmg  Oo. 
(limited)  diitinguished,  and  dictiiw  of  Eady,  J.,  a»  to 
condruetion  of  ohjtcis  dauu  in  a  memoraaduM  0/  aatocia' 
lion  diutnted  from. 

MoboD. 

Ttxii  wat  ft  motioQ  by  a  shftreh older  in  tbe  Road 
Block  Qold  Miii«a  of  ludU  (Limited)  for  sn  iajanc- 
tion  to  restriun  the  compauy  until  judgmeDt  fr^im 
entering  into  a  cnrtaiu  agrdeooent  witti  ftnother  com- 
pan  J  for  acquiriag  a  ne»  gold  mine  which  the 
company  had  sanctioned  by  special  resolution. 

The  company  wna  incorporated  in  July,  1803,  with 
ft  ctpitftl  of  i.' 180.000  divided  into  £1  abareg,  of  whiah 
122,3-19  had  been  isiued.  The  obieata  fjr  which  thu 
company  waa  eitabliahed.  as  stated  iu  clause  3  of  the 
memorandum  of  astooiation.  which  ouaisted  of 
twenty  •fire  pftragrftphs,  were  (emong  others] : 

3,— (I)  To  acquire  and  take  over  as  a  (jot  ng  concern 
the  nudertakiag  of  the  Road  Block  Quid  Blining  Ot. 
of  India  (Xjimited)  (iuoorpora^ed  in  1900).  and  all  or 
an;  of  tba  a<geta  and  Tiibtlitiee  of  that  company, 
and  with  ft  view  thereto  to  enter  into  and  o*rry  inti 
effect,  with  or  without  modification,  the  agreement 
referred  to  in  artiuie  3  of  the  articles  of  sgaooiation  of 
this  oompaay, 

(2)  To  acquire  g  ild  mines,  mining  and  other  rights, 
and  land,  auriferous,  metalliferous,  or  otherwise,  or 
any  interBatB  in  the  same  respectively,  in  Mysore  and 
eliewbere,  and  to  work,  exercise,  develop,  and  turn 
to  account  the  said  mines,  rights,  and  land,  or  interests 
therein  lespectively. 

(11)  Ta  enter  into  partaerdhip  or  into  any 
arrangement  for  sharing  profits  ,  ,  ,  with  any 
perton  or  company  carrying  on  .  .  ,  any  buai- 
neu    .    .    .    which  the  oompuiy  is  authorized  to 

CUT?  OD.      ,      ,      . 

(12)  Qenerally  to  purchase  .  .  ,  or  otherwise 
acquire  any  real  or  personal  property,  and  any  rights 
or  privileges  which  the  oompauy  may  think  neees- 
M'y  or  osQTenient  with  reference  to  any  of  these 
obiectv    ,     ,    . 

(15]  To  promote  any  company  or  companies  for  the 
purpose  of  ncqai'ing  all  or  any  of  the  property, 
rights,  and  liabilities  of  this  company,  and  for  any 
other  purpose  which  may  seem  directly  or  indiceotly 
caic elated  to  benefit  the  company    .     .     . 

(2S)  To  do  all  such  things  as  are  incident  U  or 
ootidocive  to  the  attninmeut  of  the  above  objeats  .  .  . 
10  that  the  objects  specified  in  eaah  paragraph  of  this 
clause  shall,  «Mcept  where  otherwisi?  eipreeaed  in  giiih 
paragraph,  be  in  no  wise  limited  or  restricted  by 
raferenoe  to  or  reference  f  mm  the  terms  of  any  other 
paragraph  or  the  name  of  the  company. 

The  company  acquired  the  Road  Block  mining 
property,  but  after  spending  oonniderabte  sums  iu 
exploring  it,  the  directors  came  to  the  conclusion  thit 
it  was  not  wise  to  spend  any  more  money  upm  it. 
They  ftooordingly  prepared  an  aftreement  b'ttween  a 
oompany  oallea  the  Singli  Qold  Mines  (Limited)  and 
their  own  company  for  the  acquisition  of  another 
property  called  "  Telishirur,"  not  in  Mysore,  but 
jut  over  the  border  in  the  Presidency  of  Bomb%y. 
The  taima  of  this  agreement  were,  shortly,  that  the 
Botd  Block  Co.  were  to  have  an  option  of  pur- 
ehtas  during  two  years,  for  which  the  company  were 
t*  pay  £50,  and  were  to  spend  in  prospecting  and 
luting  the  property  not  leai  than  £5,000.  In  the 
went  of  the  option  being  eiercised  the  company  were 
to  p»y  the  IHingli  Gold  Mines  Co.  £1,250  in  cash, 
and  were  either  (1)  to  increase  their  share  capital,  and 
pcwmn  the  arnma  to  be  cnbsoribed   to  an  smoont 


sufficient  to  provide  a  cash  working  capital  of  £45,000, 
and  to  allot  to  the  Sangli  Gold  Mines  (Limited) 
as  fully  paid  up  15  per  cent,  of  the  nominal  capital, 
or  {2)  to  f  irm  a  new  company  with  a  subscribed  share 
capital  a  a  fB  si  eat  to  provide  a  cash  working  capital  of 
£40.000.  and  were  to  allot  to  the  8*ngli  Gold  Mines 
(Limited)  aa  fully  paid  up  15  per  cent,  of  the  share 
capital  of  such  new  oompaoy.  At  an  ordinary  general 
mee^ng  of  the  company,  held  oa  the  2Gth  of  July, 
190S,_  the  draft  agreement  with  the  Sangli  Gold  Mines 
(Limited]  was  produced  and  a  resnlution  was  passed 
approving  of  the  agreement,  and  the  directors  were 
directed  to  enter  into  the  agreement  on  behalf  of  the 
company. 

The  plaintiff,  who  was  a  shareholder,  brought  this 
action  against  the  company  asking  for  a  declaration 
th»t  the  scheme  embdied  in  the  agreement  was  >iHrii 
vires,  and  thst  the  comp»oy  ciuld  not  UwtuUy  enter 
into  it,  ftnd  he  claimed  an  icjanction  ta  rfatraiu  tha 
company  from  entering  into  the  agreement  or 
giving  effdct  to  it ;  and  he  now  moved  fjr  an  injuno- 
tion  until  the  trial  to  the  same  tSeot. 

Roioiinn,  K.C.,  and  8.  Dkkinmn,  for  the  plaintiff. — 
The  orinoipal  object  f.tr  which  the  company  was 
established  was  to  acquire  and  work  the  Boad  Blonk 
G  )ld  Mines  of  the  old  0  <mpany  in  Mysore,  Tha 
rest  of  the  objects  stated  in  cla'ise  ;j  of  the  memor- 
andum of  B«aooi«tion  are  subsidiary  to  this  objnot. 
The  agreement  to  buy  und  work  the  Yj-lishirnr  Mine* 
was  oonsequentlT  uitni  vires,  and  should  not  have 
been  entered  into ;  and  the  pUintiff  i«  entitled  to  an 
tnj  unci  ion  to  restrain  the  oomoaoy  prr^cei'ding  wi^h 
it.  Stfphtns  v.  Myeore  Ileefa  (Kaiigundy)  Mining  Co. 
(Limited),  50  W.  E.  609,  '  [19U2]  1  Ch,  743,  is  an 
authority  exactly  in  p-^int,  for  the  objects  of  that  com- 
pany us  stated  in  the  memorandum  of  aiiociation  were 
exactly  the  same  as  those  here  with  one  or  two  unim- 
portant alteratinns.  That  decision  was  bsaed  upon  the 
decisions  of  the  Ctiurt  of  Appeal  ia  Tn  re  Hnven  Odd 
Mining,  30  W.  H,  389.  20  Ch.  D.  151,  and  In  re 
Oermati  Date  O.iffee  Co.  {LimiUd),  30  W.  E.  717,  20 
Gh,  D.  169,  Merely  general  atatements  of  Iheohjccta 
of  the  company  do  not  comply  with  the  Gonipaniet 
Acts;  In  re  Crown  Bank  (Limiied),  38  W.  fi.  666.  44 
Oh.  D   634, 

Eve,  K.C.f  and  Frank  WrigM,  for  the  defendant 
company.— The  agreement  in  queetion  is  expressly 
within  sub- clause  2  of  the  objects  of  the  company. 
We  do  not  need  to  rely  upon  sub-clause  25.  The 
decjtions  of  the  Court  of  Appeal  cited  for  the  motion 
were  ufwu  winding-up  petitiors,  and  only  decided 
tbat  the  eubstratums  of  the  companies  in  those  cases 
were  gone.  The  decision  in  Sttjihens  v.  Mysore  lieeft 
(Kangundy)  Mining  Co.  ought  not  to  be  followed, 

Waebiwgtok,  J,  (after  stating  the  facts]:  Now 
what  ia  the  true  effect  of  the  agreemont  in  question  ? 
First  an  option  is  given  to  the  company,  to  be  con- 
verted at  the  company's  will  into  au  absolute  con- 
tract, to  purchase  this  property,  but  with  a  further 
option  to  the  oomp»ny  that  i'  it  thinks  fi.t  it  may 
dirj-ot  that  the  property,  instead  of  being  onveyad  to 
itself,  shall  be  conveyed  to  the  purchasing  company, 
but  it  is  to  be  borne  in  mind  that  the  second  option  is 
merely  for  the  sale  to  a  company  to  be  promoted  by 
the  present  company.  It  d  lea  not  involve  the  present 
compMiy  in  any  financial  liability  to  any  such  new 
company,  or  involve  it  in  any  liability  to  subscribe  for 
the  shares  of  that  new  company.  That  is  important, 
as  will  appear  hereafter.  Now  is  that  agreement 
uUrd  viret  of  the  company  P  First,  what  is  the  true 
way  of  construing  a  memorandum  of  asaociation  con- 
taining such  wide  words  as  this  contains  P  We  ai« 
guided  by  the  j  udgment  of  the  Court  of  Appeal  in  In  re 


40 


THE  WEEKLT  REPORTER.        tv»v.i«.i«o«.]       Vol  LlV. 


High  Covbt. 


PsDLAB  V.  BoAD  Block  Oold  Minks  of  India  (LnnriD). 


HlQH  OOVBT. 


Oerman  Dale  Coffee  Co,     In  that  ca«e  ihe  patents 
which  the  oompony  was  formed  to  acqnire  had  not  been 
granted,  and  oonaeqaently  the  objects  specified  in  the 
first  seven  paragraphs  failed  altogether.     Bat  the 
company  propose  to  acquire  another  patent  in  another 
oonntry  for  the  same  or  a  eimilar  invention.    The 
matter  came  to  court  on  a  winding-np  petition,  it 
being  alleged  that  the  snbatrstnm  of  the  company  bad 
gone.     Lindley,  L.J,,   said :    "  General  words  oon- 
stiued  literally  may  mean  anythiog,  bat  t^ey  most  be 
taken  in  connection  with  what  is  shewn  by  the  con- 
text to  be  the  dominant  or  main  objects.    It  will  not 
do   under   general  words  to  torn  a   company    for 
mannfaotaring  one  thing  into  a  company  for  iaap'>rt- 
ing  something  else,  however  general  the  words  are." 
Now,   applying  the  principle  laid    down   by  Lord 
Lini^ley  to  the  present  case,  and   for    the  momnnt 
treating  it    as  uncovered  by  any   aathority    except 
that,  for  what  onght  I  to  say  that  this  company  was 
framed  F    Its  name  tells  one  nothing  except  tiiat  it 
is  formed  for  gold  mining,  and  that  in  order  to  dis- 
tinguish it  from  other  gold  mining  companies  it  ii 
called  the  Koad  Block  Go.      The  first  parigraph  of 
the  objects  shows  why  the  name  was  selected.    The 
next  cianse  provides  that  the  company  may  acquire 
gold  mines  "in  Mysore  and  elsewhere."     For  my 
present  purpose  I  need  read  no  more  of  these  sab- 
olaases  of  clause  3,  because  they  certainly  do  not  con- 
flict with  the  construction  which  I  am  about  to  put 
upon  those  fint    two  snb-olaufes.     Treating  it  as 
unfettered  by  aathority,  I  should  say  that  the  object 
of  the  company  was  gold  minir  g  generally,  not  gold 
mining  in  a  particiuar  mine.     Otherwise  I  cannot 
imagine  what  force  is  to  be  given  to  the  words  "  aod 
elsewhere  "  in  the  second  paragraph,  for  to  say  that 
the  object  of  the  company  is  gold  mining  in  the  Boad 
Block  mines  only  and  other  gold  mining  incidental 
to  the  worldng  of  these  gold  mines  is  to  redaoe  Uie 
clause  to  an  absurdity.    To  say  that  the  company  is 
to  work  the  Boad  Block  mines  and  to  acquire  gold 
mines  elsewhere  than  in  Mysore  as  incidental  to  the 
working  of  the  Boad  Block  mines  seems  ridionlons.   I 
therefore  treat  this  as  a  company  formed  for  the  pur- 
pose of  gold  mining,  not  only  in  Mysore  bat  elsewhere ; 
not  whose  main  (H>ject  is  gold  mining.    Now,  is  this 
agreement  with  the  Sangli  Qold  Mines  (Limited)  one 
which  such  a  company  may  properly  enter  into  F    As 
far  as  it  provides  for  the  working  and  pnrchasing  of 
the  gold  mines  mentioned  in  it,  it  oomes  within  the 
very  objects  for  which  a  company  for  gold  mining  is 
established.     But  the  agreement  goes  farther,  and 
under  sub-danse  6  the  company  may  promote  a  com- 
pany to  acquire  the  rights  it  has  under  the  agree- 
ment.     It  has  power   under   its   memorandum  of 
association  to  promote  a  company  for  this  purpose. 
Unfettered  by  authority  then  I  should  oome  to  the 
conclusion  that  the  agreement  was  within  the  objects 
of   the  memotandum.     I  say  nothing  about  sub- 
clause 25,  upon  the  very  wide  words  of  which  it  is  not 
necessary  to  rely  for  the  purpose  of  this  case.    Bat 
am  I  at  liberty  to  act  upon  the  view  I  have  stated. 
A  very  similar  qaesUon  came  before  Eady,  J,,  in 
Stephtnt  T.  The  Mytore  Reeft  {Kangundy)  Mining  Co. 
(Limited).     The  memorandum  of  atsociation  of  the 
compsny  in  that  case  was  to  all  intents  and  purposes 
the  same  as  here.     But  the  proposed  transactioa 
which  was  held  to  be  xMrd  virte  was  very  different, 
and  the  view  which  the  leanud  judge  expressed  must 
be  regarded  as  bearing  to  some  extent  upon,  and  as 
being  influenced  by,  the  nature  of  the  question  he 
bad  to  decide.     It  was  not  necessary  for  him  to 
decide  whether  the  primary  object  of  the  company 
was  gold  mining  generally  or  mining  in  a  parttcolar 
mine,  because  whether  the  true  construction  was  that 
its  object  was  gold  mining  generally  or  mining  in  «  , 


partionlar  mine,  I  think  that  the  agreement  in  qtua- 
tion  in  that  case  did  not  come  within  the  objeota  of 
the  company.     I  think,  therefore,  that  that  case  is 
distinguishable  from  this.   In  construing  a  document, 
in  my  view,  one  judg^  is  not  bound  by  the  deci- 
sion of  another  in  another  case.    He  must  express  hit 
view  of  the  construction  of  the  docnment  before  him. 
I  remember  hearing  Sir  Qoqtk^  Jessel,  M.B.,  say  that 
he  should  not  regard  himself  bound  by  the  previous 
decision  of  another  jadge  on  the  construction  of  the 
same  passage  in  the  same  docum<ht  as  that  which  he 
had  to  construe.     Now  Eady,  J.,  does  not  refer  in 
his  judgment   to  sub-clause  2  of  clause  3  of  the 
memorandum  as  it  was  not  necessary  for  him  to  say 
whether  the  company  was  formed  for  gold  mining 
generally  or  not.    In  that  esse  the  company  proposed 
to  obtain  an  option  over  a  mine  in  West  Anioa,  but 
not  with  a  view  of  purchasing  it  themselves.    If  they 
thought  worth  while  a  subsidiary  company  was  to  be 
formed,  in  the  shares  of  which  the  whole  purchasa 
price  was  to  be  paid.    The  compsny  were  to  embark 
on  a  fi[<snc<al  operation  pare  and  simple.    They  were 
to  subscribe  to  this  new  company,  but  were  not  to 
acqaire  the  property  over  which  they  were  to  have  an 
option ;  they  were  to  embwk  the  money  of  the  share- 
holders in  another  company  framed  for  the  purpose 
of  acquiring  this  gold  mine.     I  heartily  conoar,  if  I 
may  say  so,  in  the  principle  laid  down  by  Bsidy,  J., 
that  it  is  not  right  to  adopt  a  constraction  whi<di 
would  virtually  enable  a  company  to  carry  on   a 
business  of  any  kind  whatever ;   but  with  respect  I 
venture  to  diff<^r  from  him  when  he  says:  "  In  my 
opiniou,  the  right  way  to  construe  the  memorandam 
of  assooiation  is  to  take  the  first  paragraph  of  olaase 
3  as  stating  the  principal  or  primary  object  for  which 
the  company  is  formed — i.e.,  'to  acqaire  and  take 
over  as  a   going  concern  the  undertaking    of    the 
Mysore   Beeft  (Eiogundy)    (Limited),'      Then    the 
remaining  paragraphs  of  clause  3  must  bs  read  aa 
conferring  on  the  company  fall  and  ample  powers 
for  carrying  out  that  object."    I  think  in  saying  that 
he  passed  over  the  effect  of  paragraph  2,  which  it  was 
not  necessary  for  him  to  consider.    For  that  reason, 
and  without  relying  on  the  principle  that  one  judge 
is  not  bound  in  oonstraing  a  document  by  the  decision 
of  another  judge,   I  think  this  case  does  not  come 
within  that  decision,  and  I  am  not  bound  by  it  or  by 
the  expression  of  opinion  as  to  the  oonktruction  of 
the  objects  of  the  memorandum  given  by  Eady,  J.    I 
think  that  here  the  real  object  of  the  company  was 
gold  mining,   and  that  the  agreement  they  entered 
into  was  for  that  purpose  and  incidental  to  it,  and 
comes    within    the   incidental    psrsgraphs    of    the 
memorandum  of  assooiation. 

Motion  refuted. 

Solicitors,  Pttch  &  Co. ;  Francis  <i:  Johnton, 
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High  CotrsT. 


PEBRtSa  &  Co.  ».  EUBRBOir. 


High  Court. 


W. 


K.  B.  Div. 

(LtT^  A.1  vers  til  ne,  L.C.T.,  and 

Wiils  and  Darling,  JJ.) 


Oct.  31. 


PxaRcfO  4  Co.  i;.  EmosoK.  («,) 


Landlord  and  Unani^DUtreu  —  Waictr  of  ilkgnl  levy — 
U'Viier  of  ymi'h  —  UHctHifiiMinl  biillff  —  Law  of 
DUlr«u  AmtiidTotni  Act,  ISSS  (51  Jb  5i  Viet.  e.  21), 
1.  7. 

Srction  T  of  the  C>iw  of  DUlreu  Ammdrafnt  Act, 
lihH,  etmcU  :  "  frnm  timi  ii/ter  tliif  cummtneem-jtt  of  thii 
Act  no  pfrton  thill  act  as  a  hiiliff  tu  /ei'ij  ani/  ditirefs 
fur  rent  untcaa  he  ihiitt  be  authurizei  tu  act  aa  a  bailiff 
hj  It  cirlijlcate  in  writing  wider  the  hnifi  uf  u  eou»(i/ 
r:  ><trf  jW</g.  .  ,  .  If  any  jnTioH  net  hohliu'j  a  c«Tlifi- 
oUe  under  (flit  tmtion  skull  huy  ii  dittrtu  contrary  ti 
the  proi'iiioii*  of  thii  Act,  th'  jiennn  so  levying  and  any 
perimt  who  hot  aathuriz'd  him  to  to  Itvy  shall  be  deemed 
to  A«w  eommilled  a  trenpitis." 

It'td,  that  thf  section  count 'tatti  a  diUresi  bij  ah 
ahcrrtificaldbitiliffan  illtgitl  mt  whieh  inures  for  the 
benrjit  uut  onh/  >•/  the  tenant  but  of  third  partifi  whou 
<}'iodi  are  on  the  demised premiaet. 

Appeal  from  fie  deoUion  of  the  county  aourt  judge 
aitting  &t  Brentford. 

Bf  nn  Bgreement  dat'd  the  7th  of  November,  190 1, 
the  defendant,  Robert  BmerBon,  let  to  A!ex*nd«i 
Piaro^  for  a  term  of  three  year*,  rent  payable 
quartarly,  a  flut  aituatfld  on  the  groind  tliior  of  a 
biook  of  mmaikjus  karxra  as  Siitti>n-oourt,  Caiswtak. 

Theteuait  was  in  dt-f*uU  with  the  (juarrer'g  rent 
doeoQ  the  25  h  of  DauauibHr,  ISO  J,  aad  in  due  course 
the  defendant  riened  a  warrant  of  dutr^ss  on  tbe  '21st 
oi  P«bru»ry,  1905,  which  wat  plicad  in  the  hindi  of 
ons  Baker,  a  certified  bailiff, 

By  a  hiring  agreemont  da*ei  the  26  :h  of 
NoTeaiber,  1901,  the  tenant  had  hired  on  the  hire 
*r>!t»tuaert«iu  arHclesof  furnitura  from  Fdrrioj;  &  Co., 
ths  platnuffi,  uson  the  condition  {inter  alia)  that 
the  plaintiffi  shonll  have  powpr  to  retake  poisession 
of  ibe  ({ouda  upon  the  default  by  the  teuant  iu  the 
payment  of  any  iuitilmaat  due  nudec  the  agreement. 

Tee  tenant  being  in  default  on  the  22nd  of 
Febroary,  1905,  the  plaintiffi  atnt  their  foremin 
and  three  men  tj  take  poafeaiion  of  the  goodi.  In 
the  conne  of  removing  the  goods  to  a  van  whioh 
lh*y  had  provided  for  the  purpose,  whioh  w*a  at  the 
time  ttpofl  land  exclnsively  the  property  of  the  land- 
lord with  rigata  of  hii  t^oanta  to  uie  it,  the  manager  of 
the  defendant,  one  Milncg,  entered  upon  the  prtmiaes. 
Tae  manager  thereupon  forbade  the  men  to  remoTe 
•oy  more  good*  as  he  distrained  on  them  for  rent, 
slating  that  he  had  complete  authority  from  the  land- 
lord to  do  10.  The  teuant  stood  by  and  did  not 
object  lo  the  afternoon  the  certified  bailiff, 
Baker,  diitrained  on  the  goods  which  had  been 
aUe«dy  removed  to  the  van,  and  eventually  sold  them 
to  Mtiafy  the  rent,  the  sale  of  the  goads  in  the  home 
not  proving  sufficient  for  that  purpose. 

I"!  *n  action  by  Perring  &  Co.  against  Emerson  for 
Uifgal  distress,  the  county  court  judge  gave  judg- 
ment for  the  plaintiffi  both  as  regirda  the  goods  on 
the  premises  and  the  goods  which  had  been  removed. 

The  defendant  appealed. 

/'.  B.  Stork,  for  the  app*llanf,— With  respect  to 
tha  goods  on  the  premises  distrained  by  Milues,  who 
*•«  not  a  cenifioated  b*iiiff,  the  diitreia  was  a  good 
one.  It  would  have  been  perfectly  good  at  common 
»»■  and  before  a  statute  can  ba  held  to  derogate  from 

(«.)  Bsportsd  by  Matirioe  N.  Defcqceb,  E»q., 
£arriater-al-lA  tr. 


oommoo  law  rights  the  language  must  be  -very  clear. 
The  Law  of  Distress  Amendment  Act,  ISSS,  only  oon- 
ceme  landlord  and  tenant,  and  aeetion  7  whilst 
protecting  the  tenant  affjrdj  no  protection  to  a  third 
party.  Aisamiug,  however,  that  the  diitresi  wai 
irregular,  yet  the  irregularity  was  waived  by  the 
tenant,  whioh  would  inure  for  the  bmefit  of  the  land- 
lord aga'nst  third  partial  on  the  authority  of  Werth  v. 
London  and  tVeitminHer  Loans  Discount  Go. ,  5  T.  L.  R, 
321.  In  that  case  the  landlord  distrained  between  the 
houra  of  sunset  and  sunrise,  and  the  tenant  waived 
the  irregularity.  It  was  held  ih»t  this  waiver  biund 
third  parti's.  Suooodly,  as  regards  the  goods  in  the 
van  wbiuh  was  at  the  time  up^n  the  landlord's 
property,  I  cannot  contend  in  this  oourt  that  the 
distresi  was  leeal.  as  the  ouurt  is  b  >und  by  ths  deoiaion 
of  the  Exchequer  Chamber  in  Caael  y.  Uatz  trd,  &  Binu. 
130.  r  ,  6. 

HeiiK,  for  the  respondents,  the  plaintiffi.— I  submit 
this  was  no  diairess  at  all.  The  req'iirementa  of  s<»ctiou 
7  of  the  Act  were  not  fulfilfei — that  is  to  say,  Milnea 
had  notacertiScats.  and  therefore  all  his  acts  «er« 
noil  and  void  :  Ferguitim  v.  Nurman,  5  Bing,  N.  C.  76. 
Bat  assuming  that  there  was  a  distress,  whijh  was 
illegal,  the  true  owner  of  the  goods  is  atill  entitled 
to    bring    his    action    at    com  m on    law    to   replevy 
the    goods:    Gibbs    v.    Oraikihank.    21    W.    E.    734 
L.   R     8   C.   P.   454,     The    Act    of    188 j    certainly 
does  not  mfer  only  to  relations  between  landlord  and 
tenant;  seation  B,  whioh  deals  with  ths  estsnsion   of 
time   to  replevy  directly  contemplate*  third  parties ; 
"  within  which  the  t-nant  orowner^"  &i.     Tue  tonant 
could  iiot  waive  the  illegality.     IVzrth  v.   Landnn  and 
ireitmifftter  Loan  and  Diactiunt  Vo,  was   not   decided 
under  this  Act  at  aU  ;  the  Act  wds  not  in  force  at  the 
time;  moreover,    Maniaty,  J.,  treated   the  act  om- 
pUitied  of  as  an  irrrgutarity,  not  aa  illegUity.     [He 
was  stopped  by  the  court.] 

Lord  Alvkrsto.vb.  L.O.  J.— This  case  raisea  a  qiiei- 
tion  of  diffiisulty  which,  it  it  were  thought  neoeaiary, 
might  well  be  submitted  to  the  coasideration  of  a 
higher  tribunal.  There  is  a  great  deal  to  be  aaid  in 
favour  of  the  view  lh«t  thia  stilute  was  passed  mainly 
to  amend  the  law  as  bat  ween  landlord  and  tenant,  and 
it  has  been  argued  that  the  proWaion  aa  to  certificated 
bailiffs  was  innerted  for  the  protection  of  tenants  rather 
than  for  third  persons.  I  do  not  think  it  was  limited 
to  tenants,  as  section  C  certainly  co  a  templates  third 
parties.  [His  lordship raad  the  fection.]  Tuia  brings 
us  to  the  facts  of  this  case.  The  words  of  aection 
7  are :  [His  lordship  read  the  section  set  out  above.] 
That  aeotion  undoubtedly  relates  in  the  main  to 
the  relatione  between  landlord  aud  tenant,  b  'oaus^  it 
creates  a  ne  w  liability  upon  the  person  who  authorized 
the  uncMtifioated  bailiff  to  levy  the  diitress,  even 
though  the  party  authorizing  does  not  know  that  the 
party  authorized  has  no  certificate.  I  am  unable 
to  coma  to  the  ooncliision  that  the  statute  meant 
that  the  protection  should  only  apply  as  between  land- 
lord aud  tenant ;  in  other  words,  it  was  ooatemptated, 
in  my  opinion,  that  the  right  to  levy  distress  upon 
goods  which  migdt  or  might  not  bs  the  goods  of  third 
persons  should  only  be  exercised  if  the  persons  who 
levied  the  diatrega  fulfilled  the  requirementa  of  the 
atatnte.  On  general  principles  of  construction  you 
require  different  language  than  ia  to  be  found  here 
to  make  an  act  leiral  as  between  the  owners  of  the 
goods  and  the  landlord  where  it  is  not  a  legal  aot 
aa  between  the  tenant  and  landlord.  [Hia  lordship 
atated  the  facta  of  the  oaae.]  I  think  the  intention  of 
the  statute  went_  further  than  to  protect  the  tenant. 
The  Act  complained  of  should  have  been  performed 
by  a  certificated  bailiff,  and  it  inures  for  the  benefit 
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of  the  owner  of  the  (foods.  I  wm  at  flrat  impressi'd 
by  the  decision  in  Wcrtli  t,  London  anil  IVettminster 
Loan  Co.,  bat  it  seems  the  sUtute  waa  not  under 
the  consideration  of  the  oonrt.  It  was  merely  a  ease 
where  the  landlord  having  acted  illegally  by  lery- 
isg  at  an  improper  tttne  and  the  tenant  having  waived 
it,  third  persons  could  not  avail  themselves  of  the 
irregularity.  Therefore  that  oas'i  is  not  an  authority. 
The  other  point  taken  by  Mr.  Morle  was  that  some 
of  the  goods  diitrained  upon  were  upon  part  of  the 
property  of  the  landlord  over  which  the  tenant  had 
lertain  right*.  But  the  authority  of  Capel  v.  Buizitrd 
is  clear^namely,  that  the  landlord  cannot  distrain 
upon  the  tenant's  gjods  whicb  are  not  apon  the 
demised  land  hut  only  upon  the  landlord's 
property  over  whicb  the  teoant  hta  an  easemeat. 
The  main  point  of  thii  appeal  was  upon  the  coDBtruc- 
tioo  of  section  7  of  the  Act.  The  appeal  must  be 
ditmiseed, 

Wills,  J.— I  am  of  the  same  opinion.    The  land- 
lord has  no  title  to  the  property  of  the  gools  of  third 
p«rioDB  which  are  upon  the  premisfs  demised  until  their 
fffeotive  SBizure  under  distreia.     Until  tha^  is  male 
be  has  no  right  to  interfere  with  the  right  of  the 
onner    to   take  the   goods   away.      Now  cjroes  the 
critical  qnestinn  :     What  is  the  t-Bect  of  see  ion  7  of 
the  1888  Act  ?    I  confess  that  I  fail  to  see  how  an  act 
which  is  eipresnly  forbiddtin  by  statute  can  inure  to 
a  person  who  admits  to  be  guilty  of  an  illegal  act. 
It  seems  to  me  that,  a  seizure  by  an  unoertiiloated 
bailiff  having  bf  en  forbidden  in  termF,  no  eifect ought 
to  be  given  to  it.     Therefore  the  rifiht  of  the  owner 
to  take  away  his  goods  remains.    It  is  not,  to  me, 
beside  the  mark  to  remind  oneself  of  the  fact  that  the 
year  1 888  is  only  seveuteeu  years  ago  and  by  that  time 
the  question  as  to  thepropriety  of  ullo  wing  the  seizure  of 
the  goods  of  third  ptrsons  had  come  into  much   oon- 
sideralioD,  and  it  was  about  that  time  that  protectioo 
wasaffordedto  lodgers.     IcannothelpthinJciiigthatif 
it  was  intended  that,  notwithKtauding  such  distresses 
were  forbidden  by  Act  of  Ptirliatnent,  still   the  com- 
mon law  right  of  tie  landlord  to  take  the  property  of 
third   persona  should   be  preserved,   some   adequate 
words  would  have  been  used  to  meet  the  case.     We 
have  been  pressed  by  the  do  ision  of  the  Divisir>nal 
Court  in  the  Wtrth  can.     I  confess  that  until  Mr. 
Heol^    poinUd    it    out    to    me    I    w«s    under     the 
impression  that  it   was  a  decision   given  under  the 
statute  of  18S3.     It  is  contended  that  in  that  case  the 
cyourt  treated  the  act  under  consideration  as  a  mere 
irregularity,  and  upon  that  view  they  decided  it  might 
be  waived  by  the  tenant,  and  the  evidt-nce  showed  it 
was  waived  by  the  tenant.    To  the  best  of  my  opiuion 
I  think  that  Mr.  Heulc  is  correct  in  ssjing  that  the 
act  of  levying  distress  after  sunset  was  an  illegal  act 
and  not  a  mere  irregularity,  in  which  oasa  different 
considerations  would  apply.     But  I  foil  to  see  on  any 
point  of  view  how  an  aof.  forbiddeu  by  statute  could 
ne  treated  ai  ao  irreRuUrity.     Mr.  M  irle  would  hare 
OS    carry  the  well-known  doot  ine  of   construction 
too  far.     He  contends  also  that  section  7  only  creates 
»o  irregulanty  for  which  the  cnncludiog  part  ot  the 
section  provides  a  remedy.     As  I  understand  it,  it  is 
this,  where  you  have  an  act  forbidden  by  the  enact- 
ing words  of  the  olause  which  makes  the  act  wrong, 
aud   you   have  in   the  same  olause  or  in  some  way 
connected  with  it  a   speoiflc   penalty  provided,  that 
that  gtet*  rid  of  the  penalty  which  otherwise  would 
b'*  apt'licable— namely,  the  penalty  for  a  common  law 
misdemeanour.     I  think  the  effect  of  th«  concluding 
clause  of  SBctii.n  7  is  to  render  the  landlord  liable  to 
an  action  for  trespass  and  to  prevent  him  from  b'ing 
prosecuted  for  a  common  law  misdemeanour.     I  think 
tjiat  the  landlord  had  no  light  to  take  these  goods. 


Daeliso,  J,,  coucurred. 
Appeal  dUmitafd  with  cmU. 
Solictor  for  appellant,  IF.  77,  Line, 
Solicitor  for  respondent,  P.  Rullandt 


Prob,  Div.  &  Adm,  Div.  ) 

Probate.  J  March  13,  1905. 

(Bargrave  Deaoe,  J  )      1 

hi  iht  Ooodi  0/  SabAH  Eooak  Feoolby.  (a.) 

WiU—Uhgitimate  child. 

Testatrix,  by  will  miiit  in  187G,  hequealhed  pruperti/ 
in  trust  /of  all  the  childrm  who  ••  migkl  Mowj  "  to  htr 
at  her  death.  She  died  in  1905  without  ever  haejng  befn 
married,  feauinj  an  illetjitim<ite  child  lorn  in  18T8. 

Etld,  that  the  illegitimatf  child  took  under  the  urill. 

On  the  9lh  ol  June,  1876,  the  teititrix  ci'cu'ed  a 
will  by  which  she  left  all  her  property  to  her  siater  in 
trust  for  all  the  children  who  might  "'  beling  to  "  her 
ot  the  time  of  hor  death,  to  he  divided  equally  am-mg 
them  share  and  share  alike. 

In  1878  the  testatrix  gave  birth  to  an  illegitimate 
daughter,  and  died  on  the  2Qd  of  January,  1805.  a 
spinktrf,  without  lawful  parent,  grandparent,  brothfr, 
or  sister. 

S  .muel  Eggar,  a  brother  of  the  testatnx  a  mother, 
applied  for  a  grant  of  administration  with  the  will 
annexed  on  the  ground  that  the  residuary  gift  was 
void. 

iS(i'rtJSon,for  the  applicant, 

Le  Bat,  for  the  illegitimate  daughter. 

He  cit«d  Cli/ton  v.  Ofwffciirn,  L.  R.  2  Kq,  278  : 
Wilkinson  v.  Adam.  I  Ves.  &  B.  422,  462;  and 
Occletton  v.  FalUdove,  L.  B.  9  Ch.  147. 

Barobave  Deank,  J.,  in  giving  judgment,  Mid  be 
thougtit  tnere  was  a  great  distinctioti  to  be  drawn 
between  gifu  whethxr  by  deed  or  will  when  made  by 
a  man  Ln  favour  of  illagitimate  children  and  gifts 
made  by  a  mother  to  her  illegitimate  children.  In 
the  formfir  case  it  might  well  be  nrged  that 
there  was  an  immoral  consideration,  but  it  wat 
difficult  to  see  how  that  argument  applied 
in  the  case  of  gifts  given  by  a  mother.  Although 
there  was  a  certain  amount  of  cr>nflict  among  the 
authorities,  he  thought  that  gifts  by  a  mother  were 
not  affected  by  the  policy  of  the  law.  He  proposed 
to  follow  the  case  of  OccUiton  ▼.  FuUalom.  As. 
therefure,  the  child  in  this  case  did  undoobtediy 
•'  belong  to  "  the  tfstatrix,  he  held  that  she  was  thi 
parson  entitled  to  benefit.  The  grant  would  therefo-  o 
go  to  the  illigitimate  daughter  of  the  testatrix,  and 
the  costs  of  both  parties  would  be  allowed  out  of 
the  estate. 

Solicitor,  W,  M.  White, 


{a.)  Reported  by  UwTNfTB  Hall,,  Eiq.,  Barrister- 
at-Law. 
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ShZFTIXIiD  OoSFOaATIOK  tr,  Babol^y  &  Oo. 


Hocsx  OP  Lords. 


J^OMt  of  Eo;l)s. 


From  C.A.  J 


July  3,  1905. 


(Englaiv 

SnKFFtELD  CoEPORjVTIOIT  ".   BASOLAT  &  CO.   ((I.) 

Cotnpanv —  Share* ~  Tramfer—  Indemnity—  Forged 
trantfer  of  ttock—Innotxnt  transfcrrt — Lois  incurred 
by  company — Mfgiitratioa  of  tranifer — Liabiliti/  a* 
bdwttn  company  anri  iramferet. 
A  reqnut  to  a  person  to  cairrtf  cut  $omt  ttatittory  or 
miniaUrial  duty,   apparently  legal,  implie*  an   under- 
taking to  hold  him  free  from  loi4  occivtioned  by  hia  thua 
eomplijiny  with  hit  aiippattd  duty. 

The  reipondenti  prtttnied  what  purported  to  be  a 
tramfer  of  Shrffidd  C-jrpTtTaXinn.  Stoek  to  the  appeltanta, 
reqiMting  them  (>  register  it  in  thenanf  of  their  nominee. 
Thii  uxu  done,  all  parties  ading  innoi:enthj  itnd  without 
negligence^  Subanjaentltf  the  ntppoted  transfer  wm 
fotmi  tn  be  a  fort/ery,  ^nd  the  corporation  had  to  maku 
goo<l  {there  were  new  pareha^ers  on  the  regitier)  t)»e  hat 
to  the  real  owners  of  the  stock. 

Mild,  that  the  respondents  ivere  liitbk  to  indmnnify  the 
corporation,  at  there  was  an  implied  contract  to  that 
rffert. 

The  opinion  of  Lindk-y,  J.,  in  Bimm  v.  Anglo- 
Amfflican  Tekpraph  Co.,  28  Tf.  n.  290,  5  Q.  B.  D. 
188,  ai p.  193,  fiiitentei  from. 

Drcision  of  the  Court  of  Appeal  (52  IF.  R,  34,  [1903] 
2  A'.  B.  580)  reversed. 

Appeal  Irom  an  order  of  tbe  Court  of  Appeal 
(Vaufhaa  William*,  E  tinier,  and  Stirling,  L.J  J.)  (52 
W,  E.  54,  [1903]  2  K.  B.  5S0),  reversing  a  deoiaion  o( 
Lord  Alverstone,  L.C.J,  (reported  51  W.  B.  204, 
[1903]  I  K.  B.  1). 

Tbe  actioD  was  broaght  by  the  Corporation  of 
Sliaffield  against  MeMr».  Barclay  £  Co.,  baokers,  to 
ncover  the  ium  of  £11, 4'^"  17i.  Hd.,  baing  the 
unonnt  of  principal  and  taterert  of  certain  corpora- 
tion ttock  which  belotiged  to  certain  trosteeB, 
Embrell  and  Honnywill,  and  was  tritnaferred  to  a 
nominee  of  the  defeDdantit  under  a  transfer  purport- 
ing to  be  exenuted  by  HonnywUl,  but  which  for  the 
poipow  of  this  action  must  be  taken  to  have  been  a 
forgery. 

In  Marcfa,  1893,  S.flOO  ShefBeld  Corporation  Stock 
was  traosferrml  to  the  above-nsmed  trnstees,  and  a 
certificate  wu  issued  in  their  names  on  the  loth  of 
April, 

Upon  the  11th  of  April,  1893.  a  tranafer  of  £8,200 
of  this  stock  to  a  nominee  of  Barclay  &  Co.,  purport- 
ing to  be  deouted  by  both  trustees,  was  banded  to 
the  defendants.  Tbta  was  sent  to  the  corporation  for 
registraiioa  on  the  loth  of  April,  1893. 

On  the  2Sih  of  April,  1893,  the  nominee  of  Barolay 
4  Co.,  the  person  named  in  the  forged  transfer  of  the 
11th  of  Awril,  execmed  a  tranafur  of  £8,000  of  the 
stock  to  Young  and  Macdo'.ald,  and  upon  the  12th 
of  May  of  the  baUnce  ot  £200  to  M.  F.  Cockayne, 

Upon  the  tit  of  June  the  corporation  usued  certifi- 
cates to  Y.mng  and  Maodonald  for  the  £8,000  stock, 
aod  to  M.  F.  Cockayne  for  the  £20(K 

la  1901  an  eotion  was  brought  by  Honnywill 
against  the  corporation  claiming  the  reetitication  of 
the  register,  and  it  was  found  that  the  transfer  had 
not  been  executed  by  Hjnnywill  or  with  his 
■athority,  and  consequently  the  corporation  bad  to 
nuke  good  the  loss  incurred.  The  corporation  the 
pnnnt   appellaoti  thereupon   sued    Barclay  &  Go. 

(a.)  Reported  by  C.  H.  aaAFTOir,  Esq.,  Barrister- 
st-Law, 


the  present  respondents  upon  an  implied  con- 
tract to  indemnify  them  agaioat  the  liability  they 
had  incarred  under  these  oircumitances,  it  being 
found  that  thore  was  no  negtigenca  on  either  side. 

The  Lord  Cbief  Jnitica  held  that  the  corporation 
were  entitled  to  an  indemnity,  but  the  Court  ot 
Appeal  considered  that  no  contract  of  indemnity 
oonld  be  implied. 

Danckiatrta,  K.C.,  Eldon  Bankes,  K.0„  wi  U.  T. 
Waddtf,  for  the  appellants, 

IMdane,  K.C.,  and  F.  B.  Y.  Jialdiffe,  for  th« 
respondents. 

The  arguments  used  and  the  oues  oitai  are  given 
very  fully  in  the  courts  below. 

Earl  of  Halsbitry,  L.O. — In  this  cue  two 
persons,  Timhrell  and  Honnywill,  were  Joint  owners 
of  corporation  stock  created  under  a  local  Act 
of  Parliameut.  Timbrell,  in  fraud  of  HnnnywiU, 
forged  a  transfer  of  the  stock,  and  birrowed  money 
on  the  security  of  the  stock  which  the  transfer  was 
supposed  to  have  transferred.  A  bank  which  lent  the 
money  sent  the  traoafer  to  the  proper  officar  of  the 
corporation,  and  demanded,  as  tbey  were  entitled  to 
do  if  the  transfer  was  a  Kenuine  one,  that  they  should 
be  regiaterc'i  as  holders  of  the  stock.  The  corporation 
acted  npon  their  demand ;  they  transferei  the  stock 
into  the  names  of  the  bank,  and  the  bank  in  ordinary 
course  transferred  it  to  holders  for  value.  The 
corporation  also  in  ordinary  course  issued  certificates, 
and  the  holders  of  these  certiScates  were  able  to 
establish  their  title  agninst  the  corporation,  who  were 
estopped  from  denjing  that  thoie  whom  they  had 
registered  were  the  stockholders  entitled.  Honnywill, 
after  the  death  of  Timbrell.  discovered  the  forgery 
that  bad  been  committed,  »nd  compelled  the  gorpora- 
tioo  to  restore  the  stock,  and  the  question  in  the 
cause  is  whether  the  corporation  has  any  remedy 
against  the  bmk  who  caused  them  to  act  upan  a 
forged  transfer,  and  so  render  themselves  liable  to  the 
coniiiderable  loss  which  they  have  sustained. 

Now,  apart  from  any  decision  upon  tho  qaeation  (it 
being  taken  for  graoted  that  all  the  parties  were  honest), 
I  should  have  thought  that  the  bank  were  clearly 
liable.  They  have  a  private  bargain  with  a  customer. 
Upon  his  assurance  they  take  a  document  from 
him  as  a  security  for  a  loan,  which  tbey  asaume  to 
be  g«Duioe.  I  do  not  suggest  there  was  any  negli- 
g«.nae — perhaps  bustness  could  not  go  on  if  people 
were  suapeotiog  forgery  in  every  t'anaaction — bat 
their  position  was  obviously  v-ry  different  from  that 
of  the  corporation.  The  corporation  is  simply  mmta- 
teriftl  in  registering  a  valid  transfer  and  itsuing  fresh 
certificates.  They  cannot  refuse  to  regis rer,  and 
though  for  their  own  sake  they  will  not  and  ought 
not  to  register  or  to  issue  certificates  to  a  person  who 
is  not  really  the  holder  of  the  stock,  yet  they  have  no 
maohinery,  and  thny  cannot  inqiiire  into  the  transao- 
tion  ont  of  whioh  the  transfer  arises.  The  baok,  on 
the  other  hand,  is  at  hberty  to  lend  th^ir  motiey  or 
not.  They  can  make  any  amount  of  inquiries  they 
like.  If  tbey  find  that  an  intended  borrower  haa  » 
co-truatee,  tbey  may  ask  him  or  the  co-trustee  him- 
self whether  the  co-trustee  is  a  party  to  the  lo«n,  and 
a  simple  question  to  the  oo-truatO'i_  wjuld  have  pre- 
vented the  fraud.  They  take  the  risk  of  the  transac- 
tion and  lend  the  money.  The  security  given  happens 
to  be  in  a  form  that  requires  registration  to  make  it 
available,  and  the  bank  "  demand,"  as,  if  geouina 
transfers  are  bought,  they  are  entitled  to  do.  that  the 
stock  shall  I) a  registered  in  their  name  or  that  of  their 
nominees,  and  are  also  entitled  to  have  fresh  certifi- 
cates issued  to  themselves  or  nonunees.  This  was  done, 
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•ad  the  corporatioD,  by  aotme  on  this  "  demand," 
have  inonrred  a  considerable  loss.  As  I  have  said, 
I  think  if  it  weie  ret  integra  I  should  think  the 
bank  were  liable ;  but  I  do  not  think  it  is  res  itdegra, 
bat  is  covered  by  authority.  In  Dugddh  t.  Lovering, 
10  0.  P.  196,  BIr.  Gave,  arguing  for  the  plaintiff,  put 
the  proposition  thns :  "It  is  a  general  prinoipie  of 
law  when  an  act  is  done  by  one  person  at  the  request 
of  another,  which  act  is  not  in  itself  manifestly  tortious 
to  the  knowledge  of  the  person  doing  it,  and  such  act 
tarns  out  to  be  injurious  to  the  rights  of  a  third 
party,  the  person  doing  it  is  entitled  to  an  indemnity 
from  him  who  requested  that  it  should  be  done." 
This,  though  only  the  argument  of  counsel,  was 
adopted  and  acted  upon  by  Ste  court,  and  I  believe  it 
aoonrately  expresses  the  law.  Qoalifloations  have 
been  constantly  introduced  into  the  discussion  which 
I  think  led  to  some  confusion ;  they  are  not  reidly 
qualifications  of  the  prinoipie  here  enunciated  at  all, 
but  the  expression  of  principles  which  would  render 
the  application  of  the  principle  in  question  erroneous. 
One  is  that  there  is  no  right  of  oontribution  between 
tortfeasors,  and  the  other  is  to  distinguish  the  right 
insisted  upon  from  the  ordinary  rem^y  in  damage 
against  a  person  who  has  caused  injury  by  intentional 
falsehood.  Neither  of  these  questions  has  any 
relation  to  what  is  here  in  debate,  ^e  prinoipie 
insisted  npon  by  Mr.  Gave  in  his  argument  quoted 
above  has  been  undoubtedly  sanctioned  as  part  of 
the  law  by  several  old  decisions,  and  I  think  the 
principle  as  enunciated  is  well  established.  With 
respect  to  the  case  of  the  sheriff  quoted  in  the 
Court  of  Appeal  (CoUtrw  v.  Evatu,  5  Q.  B.  820), 
I  think  it  has  been  overlooked  that  the 
sheriff  was  executing  a  genuine  writ,  and  the 
information  he  received  was  given  to  him  to 
aid  him  in  the  execution  of  the  office  which  by 
law  ha  was  bound  to  execute,  and  the  information 
(for  it  was  no  more)  was  given  to  him  in  good  faith ; 
but  can  any  one  suppose  that,  if  any  one  brought  a 
forged  writ,  and  called  upon  the  sheriff  to  execute  it, 
such  person  would  not  be  liable  to  indemnify  the 
sheriff  f  I  cannot  think  there  would  be  any  doubt 
on  that  subject,  but  the  genuineness  or  otherwise  of 
the  document  that  the  corporation  were  called  npon 
to  give  effect  to  made  the  whole  diffarenoe ;  and  I 
think  both  upon  principle  and  audiority  the  corpora- 
tion are  entitled  to  recover,  and  I  move  your  lordships 
accordingly. 

Lord  Davzt. — ^The  appellants  are  suing  the  respon- 
dents upon  an  implied  contract  to  indemnify  tiiem 
against  the  liability  which  has  been  incutred  by  them 
in  these  circumstances.  On  the  11th  of  April,  1893, 
the  respondents,  Barday  &  Go.  (Limited),  forwarded 
to  the  appellants  a  transfer  of  Sheffield  Corporation 
Stock,  purporting  to  ba  executed  by  two  persons 
named  Timbrell  and  HonnywiU,  who  were  the 
registered  holders  of  the  stock,  in  favour  of  the 
respondent  Barclay,  with  a  request  to  the  appellants 
to  register  the  name  of  the  last-named  respondent, 
and  forward  new  oertifioates  in  due  course.  The 
appellants  acted  npon  this  reouest,  and  granted  a  new 
oertifioate  to  the  respondent  Barclay,  who  afterwards 
transferred  the  stodc  for  value  to  third  parties.  The 
names  of  Barclay's  transferees  were  rM[istered  in  due 
course,  and  it  is  admitted  that  they  obtained  a  good 
title  against  the  appellants.  All  parties  believed  that 
the  signatures  to  the  transfer  from  Timbtell  and 
Honnywill  were  genuine,  bnt  in  fact  Honny  will's 
signatare  had  been  forged  by  TimbrelL 

It  was  not,  however,  imal  1899,  after  Timbrell's 
death,  that  Honnywill  discovered  the  fraud,  and  he 
thereupon  brought  an  action  against  the  present 
appellants  for  reotifloation  of  the  register  and  other 


relief,  and  recovered  judgment  against  the  appellants, 
under  which  they  have  incurred  a  large  liability.  Oa 
i&ese  facts  the  Lord  Chief  Justice,  who  tried  the 
action,  has  held  that  the  appellants  are  entitted  to  be 
indemnified  by  the  respondents  against  the  liability 
l^ey  have  incurred,  but  his  jadgment  has  been 
reversed  by  the  Court  of  Appeal.  Before  referring  to 
the  numerous  authorities  which  have  been  cited,  I 
will  first  stato  the  grounds  upan  which  I  have  oome 
to  the  conclusion  that  the  Lord  Ghief  Justice  was 
right  and  that  his  judgment  should  be  restored.  Not 
maoh  turns  npon  the  particular  provisions  in  the 
corporation's  private  Act  of  1883  as  to  the  transfer  of 
their  debenture  stook  or  the  keeping  of  the  regriiter  or 
the  issue  of  certificates  of  titie.  They  for  the  most 
part  follow  the  lines  of  the  similar  provisions  in  the 
Companies  Clauses  Act.  I  think  that  the  appellants 
have  a  statutory  duty  to  reg;ister  all  valid  transfers, 
and  on  the  demand  of  the  transferee  to  issue  to  him  a 
fresh  oerti&osto  of  titie  to  the  stock  comprised 
therein.  But,  of  course,  it  is  a  breach  of  their 
duty  and  a  wrong  to  the  existing  holders  of  stock 
for  the  appellants  to  remove  their  names  and  register 
the  stock  in  the  name  of  the  supposed  transferee 
if  the  latter  has  in  fact  no  title  to  require  the  appel- 
lants to  do  so.  And  it  makes  no  difference  that  the 
appellants  were  not  aware  of  the  invalidity  of  the 
transfer  or  ootdd  not  with  reasonable  diligenoe  have 
discovered  it.  I  am  further  of  opinion  that  where  a 
person  invested  with  a  statutory  or  common  law  duty 
of  a  ministerial  character  is  called  npon  to  exeroiie 
that  duty  on  the  request,  direction,  or  demand  of 
another  (it  does  not  seem  to  me  to  matter  which 
word  you  use),  and  without  any  default  on  his  own 
pa^  in  a  manner  which  is  apparently  legal,  but  is  in 
fact  illegal  and  a  breach  of  the  duty,  and  thereby 
incurs  liability  to  third  parties,  there  is  implied  by 
law  a  contract  by  the  person  making  the  request  to 
keep  indemnified  the  person  having  the  duty  against 
any  liability  which  may  resalt  from  such  exercise  of 
the  supposed  duty.  And  it  makes  no  difference  that 
the  person  making  the  request  is  not  aware  of  the 
invaudity  in  his  titie  to  make  the  request.  I  think 
that  this  is  the  broad  prinoipie  to  be  deduced  from 
suoh  oases  as  Humphry*  v.  ProM,  6  Bligh  N.  S.  154 ; 
BeOt  V.  Gibhitu,  2  Ad.  &  B.  57;  Toplis  v.  Grane,  6 
Bing.  N.  8.  636.  and  the  other  esses  which  h«ve  been 
cited.  In  Eumphrys  v.  Pratt  the  reasons  for  the  jadg- 
ment in  this  House  are  unfortunately  not  stated  in 
the  report,  bat  in  commenting  on  that  case  in  Collin* 
V.  Evant,  5  Q.  B.  820,  at  p.  829,  Tindal,  G.J.,  says : 
"  The  declaration  states  that  the  judgment  creditor 
pointed  out  the  goods,  and  required  the  sheriff  to  take 
them.  He  made  the  sheriff  his  mandatary  or  agent 
for  the  purpose  of  taking  the  goods,  and  if  the 
sheriff,  acting  innocentiy  in  obedience  to  that  oom> 
mand,  commits  a  trespaas,  there  is  no  doubt  but  he, 
as  any  other  individual  in  that  position,  whether 
sheriff  or  not,  may  reoover  over  against  his  master  or 
principal  the  damage  he  has  been  obliged  to  pay  in 
consequence  of  obeying  suoh  directions."  In  Topli* 
V.  Orane  the  same  judge,  after  referring  to  the 
evidmoe  in  the  case,  says :  "  We  think  this  evidence 
brings  the  case  before  us  within  the  prinoipie  laid 
down  by  the  Court  of  Queen's  Bench  in  Sttt*  v. 
Oihbiiu,  that  where  an  act  has  been  done  by  the 
plaintiff  under  the  express  directions  of  the  defendant 
which  occasions  an  injury  to  third  parties,  yet,  if  sock 
act  is  not  apparentiy  illegal  in  itself,  bnt  is  done 
honestiy  and  bond  fide  in  compliance  srith  the 
defendant's  directions,  he  shall  be  bound  to  indemnify 
the  plaintiff  against  the  consequences  thereof."  In 
CoUins  V.  Evan*,  on  the  other  hand,  the  sheriff  was 
entrusted  with  the  execution  of  a  writ  of  oa.  «a. 
against  one  John  Wright,  and  the  defendant  pointed 
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out  to  him  a  person  of  tbe  same  name  aa  the  peraon 
liable,  and  the  eheriff  acted  on  tbe  TepreaentEition 
a&d  iucmred  liability.  It  vas  held  that  the  defendant 
WH  not  liable  to  indemnify  the  Bheriff,  beoaaae  he 
had  merely  made  an  innocent  representation  to  the 
iheriff,  but  had  not  required  the  sheriff  to  act  npon 
such  repreeentatioD,  and  had  left  him  to  his  own 
diacreiLon  whether  he  would  act  upon  it  or  not. 

It  baa  been  Baid  that  the  principle  of  theoe  decieiona 
only  applieg  to  oaaei  between  principal  and  agent  and 
employer  and  employee,  and  the  Uoguage  of  Tindal, 
C.J.,  in  bis  comment  on  Humphrys  v.  Pratt  gives 
■ome  colour  to  that  suggestion.  I  am  not,  however, 
of  that  opiniou,  and  the  contrary  waa  decided  in 
ZJuffda /«  T.  ioiKTirtj.  23  W.  R.  391.  L.  R.  10  0.  P, 
196.  It  may  be  that  the  language  of  Tindal,  G.J., 
was  not  so  felicit'ons  at  it  usually  was  ;  but  his  mean- 
ing  is  plain  that  the  liability  to  indemnify  the  sheriff 
arose  itam  Ua  having  acted  in  supposed  execution  of 
hia  duty  at  the  reqaest  and  by  the  direction  of  the 
creditor.  In  some  cases  it  is  a  question  of  faot  whether 
the  circaostances  are  saoh  as  to  raise  the  implication 
of  a  contract  for  indemnity,  but  in  cases  like  the  one 
now  bi^fore  your  lordahipe,  when  a  person  ia  reqaestad 
to  exercise  a  statutory  duty  for  the  benefit  of  the  per<on 
making  the  request,  I  think  that  the  contract  ought 
to  be  implied.  It  matters  not  to  the  oorporation 
whether  A.  or  B.  is  the  holder  of  atock,  but  to  the 
purchaser  who  hat  paid  his  purchase- money  or  the 
banker  who  has  lent  money  on  the  security  of  the 
stock  it  is  of  vital  interest.  The  Coart  of  Appeal  dia- 
tinguiahed  the  sheriff's  ca^es  on  the  g;round  tbat  the 
request  waa  to  execute  his  duty  in  a  particular 
manner.  In  the  cmsb  in  question  that  was  ao.  But  t 
think  tbe  argument  AiereC  in  cortict,  and  ia  neither  logi- 
cal nor  maintaiuable.  It  is  difficult  to  imagine  a  ca*e 
where  a  person  should  innocently  request  the  sheriff  to 
execute  a  writ  which,  though  apparently  regular,  is  in 
fact  flotitioas  or  invalid.  If  audi  a  case  be  possible, 
it  would  come  within  the  exact  words  of  Tindal,  C.J., 
and  I  entertain  no  doubt  that  the  person  presenting 
the  writ  would  be  held  liable  to  indemnify  the  sheriff. 
It  does  not  seem  to  mstter  at  what  stage  of  the  trans- 
action the  request  to  do  au  act  which  turns  oat  to  be 
outside  the  officer's  doty  is  m»de.  In  the  present  case, 
as  pointed  out  by  Mr.  Bankes,  the  appellants  ran  no 
real  risk  untU  they  issued  tbe  near  oertiflcate  on  the 
demand  of  the  respond'-nts.  The  judgment  of  the 
tearoed  judges  in  the  Court  of  Appeal  seems  to  be  hated 
mainly  on  three  gronods — (1)  the  decision  of  Lord 
lindley  {then  Lindley,  J  ,,)iaAnt)lo-American  Telegraph 
Co.  y.  Spurlins,  28  W.  H.  291),  5Q.  B.  D.  188  ;  (2)  that 
there  was  no  consideration  for  the  alleged  couttitat  of 
indemnity;  (3)  that  the  contract— if  any — to  be 
implied  from  the  circumstances  was  a,  warranty  of  their 
title  by  tbe  transfereeauid  not  a  contract  of  indemnity. 
The  case* of  Suhm't,  Anglo-dm«rimn  Telegraph  Co,  atd 
the  Anglo' American  Telegraph  Co.  v,  Spurling  were 
an  action  aod  cross- action  wbiob  arose  out  of  a  forged 
ttmsifer  of  some  of  tbe  compsny's  stock,  and  were 
bMtd  together.  The  first  action  was  by  the 
p«rfou  olaimtng  under  the  forged  trautfer  against 
the  company  for  damages  for  wrongful  removal 
of  their  names  from  tbe  register  on  discovery 
o(  tbe  fraud,  and  tbe  cross-action  waa  by 
the  company  against  the  persooi  who  had 
brought  in  the  forged  transfer  for  registration,  for  an 
indemnity.  The  learned  judge  decided  the  lirst  action 
in  fa.Toar  of  the  plAuitiSs.  He  also  decided  the  oross- 
Miion  against  t^e  company.  With  regard  to  the 
teaosfaror,  he  said :  "  Supposing  that  he  knows  noth- 
ing wrong  about  it,  are  the  company  entitled  to  say 
to  htm.  '  We  astume  from  the  fact  that  you  bring 
this  transfer  to  ua  that  it  is  a  genuine  document '  '' 
I  appreheod  that  they  are  QOt  entitled  to  say  so  to  him. 


They  are  only  entitled  to  say  to  him,  *We  aaaame 
that  you  come  honestly  to  ua  and  that  you  do  not 
know  that  anything  is  amiss  with  regard  to  the 
transaction.'  *'  The  learned  judge  then  stated  his 
views  OS  to  the  duties  of  the  company  as  follows  : 
"  It  appears  to  me  that  a  duty  is  thrown  on  the  com- 
pany to  look  to  their  own  register,  which  involves, 
of  oonrse,  the  looking  after  transfers  of  stock  or 
shares  standing  in  tbe  names  of  persons  on  tbe 
register,  and  that  duty  the  company  owes  to  those 
who  come  with  transfers,  aod  I  do  not  see  any 
corrr Bpuudiog  or  conflicting  duty  on  the  part  of  the 
person  who  brings  the  transfer,  except,  of  course,  that 
of  bringing  what  he  believes  to  be  an  honest  docu- 
ment. I  think  tbe  true  view  is  this,  that,  there  being 
DO  negligenco,  on  the  score  of  want  of  care  on  either 
side,  but  there  being  a  duty  on  the  part  of  the  com- 
pany to  keep  the  register  correct  aod  themselves  to 
look  after  the  transfers  between  innoc-nt  par- 
ties, the  loss  must  fall  on  tbe  company." 
There  was  an  appeal  in  bqth  cases,  and  the 
decision  in  tbe  first  action  was  reverted,  but 
counsel  for  the  telegraph  company  did  not  proceed 
with  tbe  appeal  in  the  cross-action,  because  if  they 
succeeded  in  tbe  firat  appeal  the  teleifraph  company 
bad  not  suffered  any  damage.  I  am  of  npinion  tbat 
the  case  of  Spttrlhuj  v.  An'jh- American  Telegraph  Co. 
was  also  wrongly  decided  by  Lindley,  J.,  and  I 
respectfully  dissent  from  both  the  propositions  laid 
down  by  him  and  adopted  by  the  Court  of  .Appeal  in 
the  present  case.  I  dissent  from  the  proposition  that 
s  person  who  brings  a  transfer  to  tbe  registering 
authority  and  reqneits  him  to  register  it  makes  no 
representation  that  it  is  a  genuine  document,  and  I 
am  disposed  to  think  (though  it  ia  not  necessary  to 
decide  it  in  tbe  present  case)  that  be  not  only  affirms 
it  is  genuine  but  warrants  that  it  is  so,  I  think  that 
thia  ia  the  result  of  the  decinion  in  Oliver  v.  Bank  rtf 
Enyland,  50  TV.  R,  340,  [1902]  1  Oh.  610,  affirmed  in 
this  HouHe  nuder  the  name  of  Starket/  v.  Bnnk  of 
England,  51  W.  E.  513,  [1903]  A.  C.  114.  It  may  be 
argued  with  some  force  that  for  this  purpose  no  solid 
distinction  can  be  made  between  the  power  of  attorney 
through  which  the  transfer  of  Conaols  is  effected  and 
the  deed  of  transfer  in  the  present  case.  Bach  of 
these  instruments,  it  may  be  said,  is  pot  forward  as 
evidence  of  the  authority  with  which  the  person 
making  the  application  professes  to  be  clothed  to 
request  the  removal  of  the  atookholder's  name  and  the 
BubBtitution  of  another  name  in  his  place.  But 
bowever  this  may  be,  it  is  enough  for  decision  of  this 
appeal  to  say  that  the  deed  of  transfer  was  put 
forward  ai  a  genuine  document,  and  the  appel- 
lants were  invited  to  act  upon  it  as  auch.  I  am 
also  of  opinion  that  the  aurbority  keeping  a 
stock  register  has  no  duty  of  keeping  the  register 
correct  which  they  owe  to  those  who  cume 
with  transfers.  Their  only  duty  (if  that  be  the 
proper  expression)  ia  one  which  tbey  owe  to  the 
,  stookholdera  who  are  on  the  register.  This  point 
was  decided  by  all  the  learned  judges  who  took  part  in 
tbe  decision  of  the  first  case  of  Simm  v,  Anglo'  American 
Tulojraph  Co,  I  wiU  content  myself  with  quoting 
the  language  of  Cotton,  L.J. :  "  The  duty  of  the  com- 
pany is  not  to  accept  a  forged  transfer,  and  no  duty 
to  make  inquiries  exists  towards  the  person  bringing 
the  transfer.  It  is  merely  an  obligation  upon  the 
company  to  take  care  tbat  they  do  not  get  into 
difficulties  in  consequenoe  of  their  ocoeptiag  a 
forged  tranafer,  and  it  may  be  sud  to  be  an  ohUga- 
tion  towards  the  stockholder  not  to  take  the  atook  out 
of  bia  name  unless  he  has  executed  a  transfer ;  bat  it 
is  only  a  duty  in  this  sen  so — that  unless  the  campany 
act  upon  a  genuine  transfer  they  may  be  liable  to  tbe 
^  teal  stookbolder." 
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True  it  is  that  the  app«Usnt<,  following  what 
ia  now  the  usual  practice,  gave  notice  of  the 
trantfer  which  bad  been  brought  in  to  the  per* 
■oni  Darned  as  tranBfcrors,  bat  they  bad  no  duty 
to  do  to,  and  it  wu  done  merely  for  th«ir  own  pro- 
tection. Ezpeiience  in  these  CMes  showe,  however, 
that  it  ii  a  very  poor  protection,  Stirlini^,  L  J., 
held  that  the  mera  performotioe  of  a  duty  imposed  by 
law  npoD  any  one  holding  a  definite  legal  posiyon 
does  not  constitute  a  consideration  gufficient  to 
tnpport  a  promise  to  him  by  the  person  to  whom  the 
duty  is  owed.  But,  with  great  respect  to  that  very 
oareful  judge,  he  overlooked  that  this  very  point  was 
involved  in  the  decision  of  the  case  of  Oliver  v.  Bank 
of  England.  Taughan  IrVtlliams,  L.J.,  quoted  and 
commented  upon  the  passage  from  the  judg- 
mOTit  of  Wills,  J.,  in  CoJhn  v.  Wright,  6  W.  B.  123, 
2  Ell.  &  B.  627,  where  he  says;  "The  fact  of  enter- 
ing into  the  traniaction  with  the  profeiaed  agent  as 
such  is  good  consideration  for  the  promise,''  And 
it  did  not  occur  either  to  the  learned  oooosel,  who 
argued  the  case  of  Oliver  v.  Bank  of  England  with 
great  pertinacity,  or  to  any  of  the  learned  judges  in 
the  Court  of  Appeal,  or  the  noble  lords  in  this  House, 
to  qnestion  that  the  acting  by  the  Bank  of  England 
on  the  demand  of  the  supposed  attorney  was  not  a  good 
consideration  for  the  prouiiae  by  him  to  warrant  the 
genuineness  of  the  power  which  they  held  to  be  estab- 
lished. Lastly,  it  was  said  in  the  present  case  by 
Eomer,  L.J..  that  this  is  not  an  action  on  a  warranty, 
and  that  a  warranty  and  a  contract  of  iademuity  are 
distinct,  one  important  difference  being  the  period 
from  which  the  Statute  of  Limitations  would  run. 
That,  of  cnuric,  is  so,  and  the  appellants  admit  that 
if  they  were  suing  on  tlie  warranty  their  action  would 
be  out  of  lime.  But  I  can  tee  no  legal  reason  why,  in 
oircumstanoes  like  those  of  the  present  case,  it  should 
not  be  held,  if  m-oessary,  that  the  true  contract  to  be 
implied  from  those  drcumstances  is  not  only  a 
wuranty  of  the  title  but  also  an  agreement  to  keep 
the  person  in  the  position  of  the  appellants  indemni- 
Hed  against  any  loss  resulting  to  them  from  the 
transaction.  And  I  think  that  justice  requires  wo 
should  so  hold.  1  agree  with  the  Lord  Chief  Justice 
that  as  between  these  two  innocent  parties  the  loss 
should  be  borne  by  the  respondents,  who  caused  the 
appellants  to  act  upon  an  lostrnment  which  turned 
out  to  be  invalid.  I  am,  therefore,  of  opinion  that 
the  appeal  should  be  allowed  and  the  judgmoot  of  the 
Lord  Chief  Justice  raatoied,  with  costs  here  and 
below. 

Lord  BOBERTBOH  ooncoried. 
jlppeol  alhietd. 

Solicitors,  n.  F.  *  C.  L.  Smith,  for  //,  Sai/er, 
Sheffield  ;  Maplta,  Teadak,  <fc  Co, 


Court  of  Spiral. 

From  E.  B.  Biv.  |  t  i    in  tans 

(Eomer  and  Mathew,  L.JJ.)  f  ""^^  ^'^'  **"''■ 

EDMOSD30N  ti.  BiBCH  &  Co.   (LIMITED),    fa.) 

Practice — Discovert/ — Tnttrrogaioriet — Action  of  libet — 
P/ew  of  privilege—  Name  of  informant —  Object  of 
interrogatortf. 

Where  in  an  attioti  of   libd   the  defendant  pleada 

privilege,  the  plaintiff  'oill  not  be  allowed  to  interrogaie 
ike  tlefentlanl  at  to  the  nrtmet  of  the  perion*  on  vjhont 
infcrmaiion  the  defendant  publUhtd  thf  wnrdt  complaititfl 
of,  if  it  appears  that  the  plaintiff's  objeet  ie  nut  to  rebut 
the  plea  of  privilege,  but  to  obtain  discovery  which  would 
ewihlt  him  to  bring  actions  against  otlier  ptrionSi 

Appeal  from  an  order  of  A.  T.  Lawrence,  J.,  at 
chambers,  allowing  an  interrogatory  in  an  action  of 
libel. 

The  plaintiff  was  a  mining  agent.  The  defendaots 
were  a  limited  oocnpany  carrying  on  busineaa  fti 
merobaats  in  the  city  of  London. 

In  March,  VMM,  the  plaintiff  entered  into  an  agree- 
ment of  engagement  with  Messrs.  Bitch,  Eirby^  & 
Co.  (Limited),  who  carried  on  busiaets  at  Kobe,  in 
Japan,  and  were  the  representatives  of  the  defendants 
in  that  country. 

By  this  agreement  the  Japanese  company  engaged 
the  plaintilf  on  trial  as  their  mineral  manager  and 
adviser  at  a  monthly  salary.  It  was  at  the  same  time 
arranged  that  the  Japanese  company  should  imme- 
diately oommunioate  with  the  defendants  to  ascertain 
whether  tbey  approved  the  engagement ;  and,  as  the 
plaintiff  alleged,  subject  to  such  approval,  the 
Japanese  oompacy  af^eed  that,  if  after  three  moothe' 
trial  tbey  were  satisfied  with  the  conduct  and  ability 
of  the  plaintiff,  they  would  continue  him  in  their 
permanent  employ. 

On  the  2 2 (id  of  June,  1804,  the  defendants  sent  a 
cablegram  to  the  Japanese  company  to  the  fallowing 
effect:  "Have  no  dealings  with  Bdmondson.  Give 
notice  of  dismissal." 

The  plaintiff,  having  been  thereupon  dismissed, 
brought  this  action,  in  which  he  complained  of  the 
cablegram  ss  being  a  libel,  and  alleged  that  by  it  the 
defendants  meant,  and  were  nuderstood  to  mean  that 
the  plaintiff  was  an  untrustworthy  and  dishonest 
person  and  not  a  man  of  business  integrity  fit  to  be 
employed  in  a  responsible  business  capacity. 

The  defendants,  by  their  defense,  pleaded  that  the 
words  oom  plained  of  were  not  capable  of  the  alleged 
or  any  defamatory  meaning.  In  the  alternative  tbey 
pleaded  privilege. 

The  plaintiff  took  out  a  summons  for  leave  to 
administer  ttie  following  interrogatory  (among  others) 
to  tbe  defendants  :  "  What  information,  if  any,  had 
the  defendants  received,  detrimental  or  otherwise  to 
the  character  of  the  plaintiff,  prior  to  tbe  dispatch 
of  the  said  cablegram  which  induced  them  to  send 
the  same  ?  From  whom  was  such  information 
derived  F  Did  the  defendants  take  any  and  what 
■tepa  to  verify  it  ?  " 

An  afBdarit  made  by  one  of  the  directors  of  the 
defendant  company  in  Opposition  to  tbe  summons 
stated  that,  prior  to  the  commencement  of  the  action, 
tbe  pUinttff  had  several  interviews  with  him  in  which 
the  plaintiff  repeatedly  stated  that  he  wished  to 
ascertain  whether  any  person  had  given  information 
to  the  defendants  in  regard  to  him  which  had  resulted 

(a.)  Eeported  by  F.  G.  BiioKSB,  Esq.,  Barriater- 
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in  tlie  fending  of  tbe  oablpgr&m,  and  the  name  of 

that  perion,  in  order  that  be  might  isatitute  an  action 
agaimt  him,  and  that  the  plaintiff  threatened  that  ia 
tbe  event  of  aach  information  not  being  fumiBhed  to 
him  be  ahonld  institute  an  action  against  tbe  defend- 
anil  with  the  sale  object  of  obtaining  the  deiired 
information  in  the  caursa  of  the  proceedinga.  The 
plaintiff  denied  that  he  made  auch  threat.  From  the 
written  correspondence  it  appeared  that  the  plaintiff 
repeatedly  complained  to  the  defendantf  that  he  had 
been  traduced  to  them  by  some  petaon,  and  aiked 
that  hia  name  might  be  diaoloaed. 

An  order  allowing  the  interrogatory  wda  made  by 
tbe  maatfr  and  alHrmed  by  A.  T,  Lawrence,  J. 

The  defendanta  appealed. 

Mantagut  Luah,  K.C.,  and  J.  Ji.  Ath'n,  for  the 
detandaots. — This  interrogatory  ought  not  to  be 
allowed,  if  the  objeot  of  the  plaintiff  ia  putting  it  ia 
not  to  rebut  tbe  defeudanta'  plea  of  privilege,  but  to 
ucertain  the  namea  of  the  persona  on  whcae  informa- 
tion  tbe  defendanta  sent  the  oablegram,  so  that  tbe 
plaintiS  may  bring  aotiona  againat  them  :  White  v. 
Vreiiit  Et/orm  AifocicUion  and  Vreitit  Index  [f,imited), 
53  W.  B.  369,  [1903]  1  K.  B.  653.  The  affidaviti  and 
the  correspond  en  ce  abow  clearly  that  the  pkintiiTH 
sola  object  in  bringing  the  action  was  that  he  might 
adminiater  this  interrogatory  and  ao  obtain  discovery 
to  enablo  him  to  bring  actions  against  other  persona. 

itarthatl  Hall,  K.C.,  and  .-!.  S.  Puyser,  for  the 
pisiffltiff, — This  interrogatory  ia  rightly  allowed  aa 
nsceuary  to  aaaist  the  plain tt ft'  in  tne  conduct  of  the 
action.  Tbe  question  of  malice  may  depend  on  the 
states  of  the  defendanta'  informant,  If  the  defen- 
dant's anawer  tbe  interrogatory  by  giving  the  name 
of  a  person  whose  reapectability  no  one  can  assail, 
the  plaintiff  will  be  well  adviaed  to  abandon  the 
action.  On  tba  other  hand,  the  annwer  may  be  such 
aa  to  support  the  plaintiff'a  allegation  of  malice  and 
rebat  the  plea  of  privilege.  The  mere  fast  that 
answering  tbe  interrogatory  may  incidentally  involve 
dj^doting  the  name  of  a  peraoo  whom  the  plaintiff 
may  afterwards  sue  is  no  ground  for  disallowing  the 
interrogatory. 

Bouza,  L.J. — In  an  action  for  libel,  where  privi- 
lege is  pleaded  by  the  defendant,  there  is  no  doubt 
that  the  court  hag  jarisdiction  to  allow  tbe  plaintiil 
to  admioiater  an  interrogatory,  which,  with  the  view 
of  rebutting  tbe  plea  of  privilege,  is  directed  to  asaer- 
taining  from  the  defeodant  whether  the  defendant 
bad  made  any  inquiries  as  to  the  trntb  of  the  atate* 
ment  complained  of,  and  from  whom  he  had  obtained 
tbe  information  on  which  he  leUed  in  publishing  the 
statement.  Toat  the  court  has  this  jurisdiction  is 
■bown  by  White  it  Co.  y.  Credit  Reform  Aamciation 
»nd  Credit  Index  (Limilrd).  But  undoubtedly  an 
int«rrogatory  deli-vared  with  tbe  view  of  ascer- 
taining the  names  of  persons  from  whom  the 
defendant  received  tbe  information  on  which  he  acted 
in  publi«hing  the  statement  oomplattied  of  is  an 
interrogatory  which  ought  to  be  looked  on  with  care 
aivd  jealomiy  ;  for  it  might  be  used  aa  an  engine  of 
oppreaaioo.  Collins,  M.B.,  pointed  this  out  in  the  case 
to  which  I  have  referred.  After  stating  the  principle 
that  an  interrogatory  asking  the  defendant  from 
wbcm  he  obtained  his  information  was  permissible, 
be  awd :  "  In  some  caaea,  ol  courae,  countervailing 
Hgbta  and  considerationa  might  have  to  be  taken  into 
Mooont,  There  might  in  aome  cases  be  ground  for 
thinlmig  that  the  inquiry  aa  to  the  persona  from 
whom  the  information  was  obtained  was  made  with 
■MM  illegitimate  motive,  and  that  the  plaintiflf  waa 
vully  leelting  to  assert  some  right  of  action  againat  the 
P*<Mai  who  gave  tbe  ioformation  to  the  defendant. 


If  there  were  ground  for  the  suggestion  that  ths 
inquiry  waa  not  made  bond  fide  for  tbe  purposes  of  tbe 
pending  action,  and,  therefore,  was  made  for  other 
puTpoaea  than  those  for  which  the  law  allowa  inter- 
rogatories, then  auch  an  interrogatory  would  be 
oppressive  and  illegitimate,  and  ought  not  to  be 
allowed."  The  lettera  which  have  been  read  oonvinoe 
me  that  tbe  preaent  case  falls  within  the  words  I  have 
quoted,  I  am  aatia&ed  that  in  this  case  the  queatioa 
which  is  aaked  as  to  the  persons  from  whom  tbe 
information  was  obtained  is  aaked  with  an  illegitimate 
motive,  and  that  tbe  plaintiff  is  really  seeking  to 
assert  some  right  of  action  against  persona  who  gave 
the  information  to  the  defendant!,  and  that  tbe 
queation  is  sot  aaked  himd  /idt  for  the  purpoaea  of  the 
present  action.  In  my  opinion,  tbe  court  will  be 
acting  wisely  in  not  allowing  this  interrogatory.  It 
will,  therefore,  be  partly  disallowed.  Bo  far  aa  it 
aiks  what  information  the  defendants  had  reoeivad 
prior  to  the  despatch  of  the  cablegram  that  induced 
them  to  send  the  same,  it  wilt  be  allowed.  But  tba 
rest  of  the  interrogatory,  which  aaks  from  whom  auch 
information  waa  derived,  and  whether  the  defendants 
took  any  steps  to  verify  it,  will  be  disallowed.  To 
that  extent  the  appeal  succeeds. 

Mathew,  L.J.,  oonourred. 

Ajipeal  alhwed, 

Bolidtors  for  the  plaintiff,  Jadi»otu  tC  ElwtU. 

Solicitors  lor  tbe  defendonti,  Ch-eem'p,  Sntii,  Jt  Oo. 


From  K,  B.  Div.  )        .     .,  ,,    ,„ . 

(Vaughaa  Williama,  Romer,  and  J     i^lfio    loni 

Stirling,  L.JJ.)  )      ^y  19.  ^^^' 

In  re  BKiTisn  Widowb'  Asbukaitcb  Co.  (a.) 

Company — Life  oMuran^ — Uompany  eornbinins  otho" 
huainaxi  with  life  atittrance  —  Separate  account— 
Form  of  leheme — Life  Auurante  Companiee  Ad,  1870 
(3S  .i-  34  Via.  c.  61),  s.  4. 

A  company  comhimng  the  hutinesi  of  life  aiiuraneg 
with  other  6usi'jiaw,  auch  oa  telling  tea,  mere  authorised 
by  the  court  to  mnlimte  their  hiuineu  on  undertaking  for 
ilte  fitiure  to  carry  it  on  in  mxordance  with  a  seheme 
which  complied  with  teetion  4  of  the  Life  Ataurance 
Oompaniet  Ad,  1870,  by  the  required  wparation  of  the 
tivo  businetiea. 

Form  of  scheme  approved. 

This  waa  an  appeal  agunst  a  winding-up  order 
msule  by  Buckley,  J, 

Tbe  British  Widows'  Assurance  Co,  (Limited), 
incorporated  in  19012  under  tbe  Companiea  Acts, 
carried  on  the  buaiuesa  of  the  selling  of  tea  combined 
with  that  of  lite  assurance  for  providing  pensions  for 
widows.  The  ayatem  of  busioeas  waa  thia  :  Tea  was 
sold  at  a  price  of  Sd.,  lOd.,  or  la.  per  lb.  in  exoeaa  of 
its  fair  retail  value.  On  a  woman  purchasing  tea 
with  the  intention  of  availing  herself  of  the  insurance 
benefits  offered  by  tbe  company,  she  received  a 
collection  card  on  which  the  company's  agent  entered 
the  purchases  made  by  her  from  time  to  time.  Upon 
this  card  were  the  condttiona  of  insurance,  whereby 
(amongst  other  things)  the  company  undertook  to 
pay  10a.  a  week  to  every  woman  wbo  had  purchased 
not  less  than  half  a  pound  of  the  company's  tea  for 
thirteen    oonsaoutive  weeks    next    previous    to    her 
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becoming  a  widow ;  and  to  continue  anoh  payments 
BO  long  as  she  should  continue  a  widow  and  buy 
half  a  pound  of  tea  from  the  company  in  each 
week.  It  was  farther  provided  that  a  purchaser 
of  only  a  quarter  of  a  pound  of  tea  weekly,  should 
similarly  receive  a  pension  of  Ss.  a  week.  Then 
the  conditions  went  on  to  state  that  the  rights 
under  the  aasuranoe  should  be  limited  to  receiving  the 
payment  of  pensions  rateably  out  of  7fi  percent,  of  the 
net  profits  on  tea,  the  f  onds  accumulated  therefrom 
to  be  set  aside  for  that  purpose  by  tbe  company ;  and 
that  the  penaioners  should  have  no  rights  as  against 
the  company  beyond  the  said  Id  per  cent,  of  net 
profits,  and  the  funds  accumulated  therefrom. 

It  appeared  from  the  evidence  Utat,  taking  the  middle 
figure,  lOd.,  as  being  the  loading  to  answw  the  pension 
contract,  a  very  small  proportion  ever  reached  the 
fond  to  which  the  assured  were  to  look  for  the  satis- 
faction of  their  claims,  so  that  by  November,  1904, 
the  company  fonnd  that  their  pension  scheme  was  a 
failure.  During  that  year  the  company  had  advertised 
a  proposal  to  add  the  sale  of  coffee  and  cocoa  npon 
fhe  same  terms. 

In  November,  1904,  the  insolvency  of  Nelson  &  Go. 
(Limited),  a  company  of  a  similar  kind,  became  the 
subject  of  discussion  in  the  public  press,  that  company 
being  eventually  wound  up  by  an  order  made  by 
Bnduey,  J. 

In  consequence  on  the  6th  of  February,  1905,  the 
present  company  ceased  to  accept  new  business  under 
the  old  conditions,  and  taking  legal  and  actuarial 
advice  they  issued  a  prospectus  offering  their  existing 
customers  sabstitnted  contracts  or  policies  under  six 
heads  or  "  Tables  of  Benefits,"  A,  B,  C,  D,  E,  and  F. 
classifying  the  several  events  on  which  persons  would 
be  entitled  to  insurance  benefits,  these  tables  having 
bsen  calculated  on  what  was  believed  to  be  a  sound 
financial  and  practical  basis.  By  that  prospectus  the 
company  proposed  to  set  aside  for  the  insurance  fund 
90  per  cent,  of  their  profits  in  lieu  of  75  per  cent., 
placing  a  minimum  of  7d.  to  8d.  per  lb.  of  tea  to 
the  credit  of  that  fond. 

That  was  the  position  when  the  direoton  of  fhe 
company  received  intimation  that  a  winding-up  peti- 
tion was  iii  contemplation.  Ttiereupon  they  decided 
to  inform  their  customers,  who  were  all  women  in  a 
humble  position  of  life,  of  the  proposed  petition,  and 
of  the  probable  consequences  if  it  should  be  success- 
ful, and  the  result  was  that  about  21,879  customers 
accepted  polidee  under  tbe  new  conditions  of  insur- 
ance, all  of  whom,  with  the  exception  of  a  compara- 
tively small  number,  ware  desirous  that  the  company 
should  go  on  under  the  new  scheme. 

On  the  2nd  of  March,  1905,  a  petition  for  the  com- 
pulsory winding  up  of  the  company,  intituled  under 
the  Oompaniea  Acts,  1862  to  1900,  and  the  Life 
Assurance  Companies  Acts,  1870  and  1872,  was  pre- 
sented by  two  dusentient  policy-holders.  The  petition 
alleged  that  the  company  was  hopelessly  insolvent, 
and  that  a  winding  up  was  just  and  equitable ;  also 
that  the  conduct  of  the  business  of  the  company 
requited  investigation. 

The  petition  was  heard  by  Buckley,  J.,  who,  on  the 
12th  of  April,  1906,  made  the  usual  compulsory  wind- 
ing-ap  order  on  two  grounds  —  (1)  that,  on  the 
evidence,  not  only  had  the  company  become  insolvent 
under  the  old  system,  but  its  insolvency  had  con- 
tinued under  the  new ;  and  (2)  that  the  effect  of  the 
new  scheme  was  that  the  entire  proceeds  of  the  tea, 
&c.,  sold  went  into  the  general  fuodsof  the  company 
without  distinction,  the  moneys  received  from  each 
customer  by  way  of  premium  on  insurance  not  being 
carried  to  and  forming  "  a  separate  assurance  fund," 
as  required  by  section  4  of  the  Life  Assurance  Oom- 
panies  Act,  1870.    That  section  provides  ai  follows : 


"In  the  case  of  a  company  established  after  the 
passing  of  this  Act  transaotiog  other  business  besides 
that  of  life  asinrance,  a  separate  account  shall  be  kept 
of  all  receipts  in  respect  of  the  life  assurance  and 
annuity  contracts  of  the  company,  and  the  said 
receipts  shall  be  carried  to  and  form  a  separate  fond 
to  be  called  the  life  assurance  fund  of  the  company, 
and  such  fund  shall  be  as  absolutely  the  security  of 
the  life  policy  and  annuity  holders  as  though  it 
belonged  to  a  company  carrying  on  no  other  business 
than  that  of  life  assurance,  and  shall  not  be  liable  tat 
any  contracts  of  the  company  for  which  it  would  not 
have  been  liable  had  the  business  of  the  company 
been  only  that  of  life  assurance.    .    .    ." 

The  company  appealed. 

After  considerable  argument  occupying  the  greater 
part  of  the  17th  and  18th  of  April,  1906, 

Thb  CiouBT  with  a  view  to  preventing  the  loss  which 
would  inevitably  accrue  to  the  poor  policy-holders  of 
the  company  would  the  company  have  to  go  into 
liquidation,  directed  the  appeal  to  stand  over  generally 
for  the  appellants,  the  company,  to  prepare  a  scheme 
for  carrying  on  their  business,  having  due  regiud  for 
the  Life  i^urance  Acts,  and  to  submit  it  to  the 
actuaries  for  the  petitioners ;  the  scheme  then  to  be 
brought  before  the  court  for  consideration,  and  the 
appeal  to  be  restored  to  the  paper  for  that  purpose ; 
both  parties  to  be  at  liberty  to  file  further  aiSdavits 
before  the  appeal  was  restored ;  pending  the  farther 
hearing  of  the  appeal  the  o£Soial  receiver  to  carry  on 
the  company's  business  in  the  same  manner  as  the 
company  were  carrying  it  on,  and  to  allow  the  funds 
of  the  company  to  be  applied  for  that  purpose. 

A  scheme  for  the  future  working  of  the  company 
was  prepared  by  the  company  and  their  actuaries, 
and  was  submitted  to  and  approved  of  by  the 
actuaries  for  the  petitioners,  the  scheme  being  in  the 
following  form : 

"  Proposed  Oonditions  of  Future  Working. — 1.  The 
company  will  institute  a  separate  life  assavaoca 
branch  assuring  benefits  in  accordance  with  the  six 
tables  A,  B,  0,  D,  E,  and  F  already  advertised — but 
assurances  in  accordance  with  the  terms  of  tables  A. 
B,  C,  and  D  will  be  issued  only  to  persons  at  present 
holders  of  policies  upon  those  terms  and  to  the  extent 
to  which  they  now  are  entitled  to  assurance.  2. 
Every  assurance  contract  under  the  new  scheme  will 
be  secured  by  a  separate  policy,  which  will  be  issu- 
able both  to  customers  for  taa  and  cocoa,  &o.  (herein- 
after called  tea  customers),  and  to  tiiose  who  are  not 
tea  customers  of  the  company.  3.  The  policy  will  be 
an  ordinary  industrial  lite  assurance  policy  contain- 
ing no  reference  whatever,  neither  in  the  body  of  the 
poucy  nor  by  indorsement,  to  the  purchase  of  tea ; 
the  weekly  premium  to  be  charg^ed  for  full  assurance 
shall  be  Is.,  for  half  assurance  6d.,  and  for  quarter 
assurance  3d.  4.  Fall  assurance  means  such  assur- 
ance as  under  tables  A  to  F  would  have  been  obtuned 
by  the  purchase  of  lib.  of  tea  per  week,  half  assur- 
ance such  as  would  have  been  obtained  by  the  pur- 
diase  of  ^Ib.  of  tea  per  week,  and  quarter  assurance  such 
as  would  have  been  obtained  by  the  purchase  of  ^Ib. 
of  tea  per  week.  6.  In  the  case  of  those  assured  who 
are  tea  customers  the  collection  card  shall  show  in  the 
heading  thereof  that  the  sum  payable  weekly  indadss 
Is.  in  respect  of  insurance  piemium.  6.  If  the  tea 
customer  ceases  to  purchase  tea,  the  insurance 
premium  of  Is.  remains  payable  should  she  decide  to 
continue  the  insurance.  7.  The  whole  of  the 
premiums  received  will  be  carried  to  an  assurance 
account,  and  an  assurance  ftmd,  as  provided  by  ttie 
Life  Assurance  Companies  Acts,  1870,  out  of  which 
will  be  payable  only  the  sums  allowed  by  fhe  Life 
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Aanrnmce  Companies  Acts,    sabjeot  to  a  provision 
that  the  oontribation  of  the  lite  assurance    funds 
towards    the  expenses  of    conducting    the  business 
shall  not  exceed  5d.  per  week  in  respect  of  each  fall 
assurance,  and  2^6,  per  week  in  respect  of  each  half 
assurance,   and   l^d.  per  week   in    respect  of   each 
quarter  assurance,  so  that  if  the  maximum  rate  of 
expense  is  charged  against  the  life  assurance  fund 
there  will  be  left  7d.  to  meet  claims  and  bonuses  in 
respect  of  each  fall  assurance,  3^.  in  the  case  of 
each  half  assurance,  and  l|d.  in  the  case  of  each 
quarter  assurance.     8,  The  company  shall  ag^ee  to 
pay  to  the  assurance  fund  Id.  upon  every  premium 
for  a  fall  assoraoce,  ^d.  upon  every  prrmium  for  a 
half  assurance,  and  j^d.  upon  every  premium  for  a 
quarter  assurance  paid  by  persons  assured  previously 
to  the  5th  of    February,  1905,  who  are  holders  of 
polides   under  tables  A,  B,  C,  or  D,  or  have  policies 
auariog    larger     amounts      than     those    specified 
in  tables  E  or  F,  and  the  sums  payable  under  this 
danse  into  the  assurance  fond  shall  be  applicable  only 
to  the  payment  of  claims  and  bonuses  (if  any)  as 
aforesaid.    9.  Any  expenses  of  the  business  of  the 
company  in  connection  with  assurance  not  provided 
for  out  of  the  amounts  applicable  thereto,  as  herein- 
before mentioned,  shall  be  boine  and  paid  by  the 
company  oat  of  its  funds,  other  than  those  carried  to 
the  assurance  account  and  assurance  fund.     10.  The 
accounts  of  the  company  shall  be  made  up  annually, 
and  if  a  sum  equal  to  90  per  cent,  of  the  profits  of  the 
company  for  each  year  other  than  profits  in  the  life 
assurance  fond  shall  exceed  the  aggregate  of  7d.  out 
of  every  full  assuranoe  preminm,  3J^d.   oat  of  every 
half  assurance  preminm,  and  1  Jd.  out  of  every  quarter 
SBsnrance  premium  paid  to  the  company  during  the 
year,  for  whidb  the  accounts  are  so  made  up,  or  8d., 
4d.,  and  2d.  renteotively  in  the  case  of  those  insurances 
referred  to  in  cbiuse  8  hereof,  the  said  excess  shall  be 
added  to  the  assurance  fund  and  be  applicable  only  to 
the  payment  of  claims  and  bonuses  (if  any)  as  afore- 
said.   11.  A  first  valuation  of  the  assets  and  liabilitiM 
of  the  assurance  fond  shall  be  made  by  a  qualified 
actoary  as  at  the  31st  of  December,  1908,  and  annually 
thereafter,  and  any  suiplos  available  after  making  ail 
necessary  reserves  shall  oe  divided  into  ten  equal  parts, 
nine    of   which   shall    be   apportionable   either    in 
cash   or    equivalent    benefits    among    the    persons 
assured    who     at    the    date    of    the    valuation    are 
m    full    benefit,     and    such     apportionment    shall 
be  made   in    such    manner    as    the    directors    shall 
determine,  and  the  remaining  one-tenth  part  shall  be 
treated  as  part  of  the  profits  of  the  company.     12. 
The  other  conditions  of  the  assurance  shall  be  the 
same  as  those  now  in  force  under  the  policies  issued  in 
pursuance  of  tables  A,  B,  C,  D,  E,  and  F  respectively, 
save  that  in  the  place  of  purchases  of  tea,  cocoa,  &o., 
thepaym«ntof  premiums  shall  be  the  consideration 
fertile  policy,  and  the  definition  of  full  benefit,  partial 
benefit,  and   the  other   conditions   shall   be   varied 
accordingly.      13.  As    regards    existing   business : 
Evtty  person  entitled  to  insurance  benefits  under  the 
tables  A,  B,  G,  D,  E,  and  F  shall  be  offered  and  be 
entitled  to  claim  a  new  polioy  conferring  similar 
benefits  under   the  new  scheme.      14.   As  regards 
l^tsed  business,  any  person  whose  right  of  b«meflts 
has  lapsed  during  the  period  since  the  6ui  of  February, 
1906,  by  reason  of  the  company's  agents  not  having 
flsUed  upon  her,  or  since  the  2nd  of  March,  1905,  by 
reason  of  the  uncertainty  created  by  the  presentation 
of  the  petition  to  wind  up,  and  otherwise  owing  to 
the  prsaentation  of  the  said  petition,  and  not  by  her 
own  dedre  or  default,  shall  bemtitled,  upon  applying 
for  a  poltoy  under  the  new  soheme  under  tables  B  or  F, 
■ad  on  mAing  a  purchase  of  tea,  &o.,  to  the  amount 
yibkb.  if  porohased  during  the  said  interval  would 


have  kept  her  assurance  on  foot  (or  in  the  alternative 
on  paying  a  sum  equal  to  the  aggregate  weekly 
premiums  falling  due  during  the  said  interval  at  the 
rate  of  Is.,  6d.,  or  3d.  per  week,  as  the  case  may  be) 
to  have  a  new  policy  issued  to  her  for  full  assurance, 
half  assurance,  or  quarter  assurance,  as  the  case  may 
be,  under  such  of  the  said  tables  E  or  F  as  she 
may  select.  Id.  Anjr  person  holding  a  subsisting 
assurance  under  the  origuud  pension  sdieme  effected 
before  the  6th  of  February,  1905,  who  has  not  in  the 
meantime  accepted,  or  agreed  to  accept,  an  aasuraaoe 
under  one  of  the  tables  A,  B,  C,  D,  E,  or  F,  and  whose 
claims  have  not  emerged,  and  who  have  regularly 
taken  tea  up  to  this  date,  shall  be  offered  (a)  the 
return  of  all  premiums  paid  by  her  at  the  rate  of  7d. 
for  every  pound  of  tea  or  cocoa  she  shall  have  pur- 
chased, togother  with  interest  at  4  per  cent,  per 
annum ;  or  (i)  the  right  to  have  a  new  polioy  issued 
to  her  for  full  assurance,  half  assurance,  or  quarter 
assurance,  as  the  case  may  be,  under  suoh  of  the  said 
tables  E  or  F  as  she  may  select.  (16)  Any  person 
who  was  assured  before  the  6th  of  February,  1905, 
under  the  pension  scheme,  and  whose  claim  has 
emerged  and  is  still  outstanding,  shall  have  her  olaim 
satisfied  in  ordinary  course." 

The  case  having  been  restored  to  the  paper,  the 
scheme  was  now  submitted  to  the  court  for  approval. 
In  support  of  the  soheme  affidavits  were  filed  by 
experienced  actuaries  on  behalf  of  the  company,  and 
also  on  behalf  of  the  petitioners,  from  which  it 
appeared  that  under  the  new  conditions  the  company 
had  good  prospects  of  future  success,  and  that  the 
benefits  offered  woiUd  be  reasonably  secure. 

Oore-Broume,  K.C,  and  Martdli,  for  the  appellants, 
the  company,  at  their  lordships'  suggestion,  offered 
an  undertaking  on  behalf  of  the  company  to  carry  on 
their  business  in  accordance  with  the  scheme  if  sanc- 
tioned. 

Younger,  E.G.,  for  oontributories  supporting  the 
appeal. 

Eve,  S.C,  and  Ward  Caidridge,  for  the  petitioners, 

A,  E.  Je*»d,  tot  parties  supporting  the  petition. 

B.  J.  Parker,  iot  the  Board  of  Trade,  who  had 
been  served  with  the  petition  and  to  whom  a  copy  of 
the  proposed  soheme  had  been  sent,  asked  that  the 
sanction  to  the  soheme  should  be  postponed  to  enable 
the  Board  of  Trade  to  examine  the  soheme. 

YAuaHAir  Williams,  L.J. — In  this  matter  we  have 
the  advantage  of  having  had  this  scheme  critically  con- 
sidered by  actuaries  representing  both  the  petitioners 
in  the  winding-up  petition  and  the  company ;  and 
these  actuaries,  who  are  persons  whose  position  as 
skilled  actuaries  can  in  no  way  be  questioned,  are 
agreed  that  if  this  soheme  is  carried  out  there  will  be 
reasonable  security  for  the  assured  receiving  the 
benefits  which  it  is  intended  they  should  receive  under 
their  policies.  In  addition  to  that,  the  evidence  before 
us  shows  that  there  is  nothing  in  this  scheme  which  in 
any  way  leads  one  to  suppose  that  the  carrying  out 
of  the  scheme,  which  the  company  by  their  counsel 
undertake  to  carry  out,  will  so  cripple  the  business  of 
the  company  as  to  prevent  them  from  not  only 
carrying  on  their  business  as  a  solvent  oompany,  but 
also  arriving  at  a  period  of  prosperity. 

Every  one  must  be  glad  that  tibia  result  has  been 
arrived  at,  because  it  is  plain  that,  if  the  anticipations 
of  these  experts  are  verified,  the  assured  wul  gain 
thereby  that  sort  of  assurance  which  as  thrifty  people 
they  have  been  trying  to  obtain,  and  they  will  be 
saved  from  very  serious  loss  whidi  would  inevitably 
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hare  oome  upon  them  if  thii  Qomp«ny  had  h^d  to  be 
wound  up  under  a  compulsory  order. 

With  reg*rd  to  what  Mr.  Parker  has  sai'l  about  the 
Botird  of  Trade,  the  board  very  often  aSards  ^reat 
ajsistance  to  the  court  in  company  cases,  and  the 
court  IH  always  glad  to  accept  its  asaistauoe.  la  the 
preeeot  oaie  it  appears  that  iha  board  haa  not  in  fact 
examined  into  this  acheme,  but  to  pastpone  the  aaaa- 
tion  of  the  Boheme  to  allonr  tbe  hoard  to  do  bo  would 
be,  in  tffeot,  to  run  a  great  riak  tbat  tbe  scheme 
never  could  be  carried  out  at  all,  because  it  is  obvious 
that  every  week's  delay  makes  it  more  difficult  to 
carry  out  a  scheme  of  this  sort, 

Mr.  Parker  men  timed  that  the  Board  of  Trade 
thought  that  they  might  possibly  have  thrown  some 
light  upon  the  previous  events  in  the  history  of  this 
company  which  might  l»ad  ui  to  a  conclusiou  that 
this  opportimity  of  framing  and  working  out  this 
scheme  migbt  possibly  he  an  opportunity  which  the 
company  wfre  not  entitled  to  bava  With  regard  to 
that,  we  decided  when  this  appeal  was  last  before  us 
that  the  company  should  have  this  opportunity ;  they 
have  had  it,  and  I  myself  have  no  reisoa  at  all  to 
doubt  that,  in  acting  upon  the  opinion  of  these 
eixperts,  we  are  acting  upon  opinions  which  tbe  court 
is  not  only  entitled  to  act  npon,  but  is  bound  to 
accept. 

TJndor  these  circumstaiicei  we  sanction  this  proposed 
scheme,  and  make  an  order  accordingly. 

BoxBR  and  SxiRLiNa,  L. JJ.,  concurred. 

[The  winding  up  order  order  made  by  Buckley,  J., 
was  accordingly  discharged,  the  company  under- 
taking by  the  counsel  to  carry  on  their  businesses  in 
accordance  with  the  scheme  as  now  sanctioned.] 

Solioitors,  Walter  B.  Slyer;  L.  Weathtrlnf ;  II. 
Oariand  Wflh,  for  Dunn  <fc  Baker,  Eieter ;  SulicUor 
to  the  Board  of  Trade. 


WSb  ^OUtt  of  JtUiSttM. 


Chan.  Div.   "i 
Eekcwich,  J.  ] 


July  6,  H,  1905. 


In  re  a^HOLEFIKLD  (DbceaBSK), 

ScuoLEFiKLD  1'.  8t.  John. 
In  re  Jane  Youno  (Deceased). 
Smith  v,  8t.  John,  (a.) 
^wer^Appointment—Extteiitimi — Confiiet    of    law* — 
IJomieileii  /ornignfr — Will  and  eodkik  valid  according 
to  the  law  of  domidl,  but  invalid  according  to  English 
Uw—Willa  Act,  1837  (I  Vict,  c  26).  u.  9,  10,  27. 

A  lady  domitikd  in  France,  on  whom  a  power  of 
appointment  by  ^rill  had  bten  conferred  hi/  an  Engliih. 
insirume^d,  made  a  will,  valid  by  the  law  of  htr  domicil 
hut  not  atttsttd  ai  required  by  the  Wilh  Act,  hy  which 
iht  appointfd  a  univeraal  legatee  with  a  general  hfijuett 
ofpertonalty.  The  wilt  contained  no  expreat  reference 
to  the  power  and  no  expreu  direction  that  it  tutu  to  be 
eonitrued  according  to  English  law. 

Held,  that  the  potJier  had  not  been  exereiied,  ae  the 
will,  thoiif/h  admitted  to  probate,  wae  not.  owing  to  )io«- 
co'inpliance  with  the  provi»ion»  of  the  Wille  Act  at  to 
atteetation,  a  will  to  which  the  T'ilet  of  conatructioTt 
contained  in  lection  27  of  the  WilU  Act  (M  (o  C^ 
eaxeulion  of  powere  applied, 

[a.)  Eeported  by  B.  F&uikj.im  STUSBOta,  Baq., 
Barriater-«t-  L«  w. 


In  re  D'Eate's   Settlement  Tniats,  61  IF.  B.  652, 

[1903]  1  Gh.  Sm,  followed. 

Edward  Ootteril  Scholefield  by  his  will  dated  the 
22nd  of  July,  ISot,  appointed  bis  brothers  William 
Scholefield  and  John  Scholetield  executors  and 
trustee  I  thereof  and  gave,  devised,  and  bequeathed  the 
rest,  residue,  and  remainder  of  his  property  both  real 
and  personal  to  his  said  trastees  upon  certain  trusts 
for  sale  and  realization  thereof  and  for  investment  of 
tbe  proceeds,  and  upon  trust  to  pay  the  dividends, 
interest,  and  annnal  proceeds  thereof  to  hia  wife 
Isabella  Deborah  Bcholefield  for  life,  and  from  and 
after  her  decease  he  directed  bis  trustees  to  stand  and 
be  poBSf  sscd  of  his  residuary  estate  upon  certain  trusts 
tor  his  children,  but  if  there  should  be  no  child  who 
should  attain  a  vested  interest  he  directed  that  his 
trustees  "as  to  two-thirds  of  the  said  stock,  funds, 
and  securities  and  the  di  video  da,  ioterest,  and  an  n  oat 
produce  thereof  to  stand  possessed  thereof  upon  trust 
for  the  said  William  Scholefield  and  Joshua  Soholefleld, 
of  Wigginton,  near  the  City  of  York,  their  executors 
and  adminiitrators,  absolutely  as  tenants  in  common, 
and  as  to  the  remaining  third  part  thereof  upon  trust 
for  such  person  or  persons  as  my  said  wife  shall  by 
her  last  will  and  testament  in  writing  notwithstand- 
ing any  future  coverture  direct  or  appoint,  and  in 
default  of  any  such  last -mentioned  direction  or 
appointment  and  bo  far  as  the  same  shall  not  extend 
ttieu  upon  trust  for  the  said  William  Scholefield  and 
Joshua  Scholefield,  their  executors,  adminialratort, 
and  assigns,  absolutely  as  tenants  in  common." 

The  said  E.  C.  Scholefield  died  without  living 
issue  on  tbe  1st  of  November,  lSo9, 

His  widow  Isabella  Deborah,  whose  maiden  name 
waa  Young,  was  married  a  aecond  time  in  or  about 
October,  l!^61j,  to  Comte  de  Damas  D'Eautefort,  who 
died  on  tbe  14th  of  April,  18ST,  leaving  his  widow 
surviving. 

The  said  Comte  de  Damas  D'Hautefort  waa  a 
French  subject  domiciled  in  France,  and  by  her 
marriage  with  him  the  Comtesse  Isabella  Deborah 
lost  her  Ec^lish  domicil  of  origin  and  acquired  the 
French  domicil  of  her  husband,  which  she  retsiued 
until  her  death  in  Paris  on  the  13th  of  March,  1901. 

Under  the  will  of  Jane  Young  (her  mother),  who 
died  on  the  6th  of  May,  1S5S,  the  Comtaase  de  Damaa 
D'Hautefort  also  bad  a  general  power  of  appointment 
by  will  in  the  ordinary  form  without  any  special 
forinalittes  over  a  share  in  the  estate  of  tbe  said  Jane 
Young. 

Tbe  Comtesse  de  Baraaa  D'Hautefort  made  several 
wills  and  codicils. 

By  a  will  dated  the  ISth  of  July,  18SS,  written  is 
the  French  language  and  made  at  Pau  by  a  notary, 
the  testatrix  reappointed  her  brother  Walter  Buobantn 
YouDg  her  general  and  univeraal  legatee,  and  con- 
sequently she  left  and  bequeathed  to  him  all  the 
movable  and  immovable  property  which  should  be 
found  to  belong  to  her  od  her  death  as  well  in  France 
as  in  England,  on  condition  that  be  executed  tbe 
followiuK  specific  legacies — viz. ;  To  each  of  her 
nitices  Millicent  Maasin|;berd  Unndy  and  Sophia 
Maaaingbcrd  Hundy  £2,000.  Id  tbe  event  of  her 
brother  predeceasing  her  the  testatrix  appointed  her 
niece  Millicect  Massiogberd  Mundy  her  universal 
legatee,  and  the  sum  of  £'12,000  gpecifi^^ly  bequeathed 
to  hfr  waa  to  revert  then  to  h«r  aister  Sophia  Massing- 
berd  Mundy,  so  that  her  legaey  should  then  amount 
to  £4,000,  The  testatrix  then  revoked  and  annulled 
alt  other  disposidoni  she  had  made  before  the  present 
will,  which  will  only  was  to  be  carried  out.  This  will 
it  stated  to  have  been  signed  by  tbe  testatrix  in  tbe 
preaenoe  of  tbe  notary  and  three  witnesaei,  who  alio 
^signed  iL 
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HlOH  CODBT. 


By  %  holograph  codioil  dftted  the  4th  of  Tone,  1889, 
to  her  will  dated  the  I9th  of  July,  ISSS,  the  teetatrii, 
ftfter  reciting  that  by  that  will  she  bad  appointed  her 
brother  Walter  Buchanan  Young  her  vmiveraal  legatee, 
and  in  the  event  of  bet  brother  predecesaiug  her,  her 
niece  Millicent  Maasingberd  Muridy,  directed  that  if 
tot  »ny  rea»on  whatever,  her  brother  would  not  accept 
her  estate,  the  univorial  bequeat  made  to  him  by  tha 
wiU  should  also  be  received  by  her  niece  Millicent 
Maaiiiigberd  Mnndy. 

By  a  holograph  wUl  written  tn  the  French  language 
and  dated  the  29th  of  September,  ISSO,  the  testatrix, 
after  makiEg  a  declaration  of  retitdoun  faith,  appointed 
her  brother  Walter  Buchanan  Young  her  univerial 
bgatee,  wiihing^  that  he  ahould  reoeive  in  full  owner- 
ship all  the  property  which  composed  her  estate  in 
England  as  well  ai  in  France. 

By  a  holograph  codicil  in  the  French  language, 
dat«d  the  9tb  of  February,  1693,  the  ttestatrix,  in  the 
event  of  her  brother  not  accepting  hei  estate, 
appointed  her  niece  Helen  St.  John  her  univeraal 
legatee ;  abo  in  the  event  of  ber  brother  dying  before 
her. 

By  a  holograph  codicil  in  the  Freccb  language, 
dated  the  Sth  of  Auguat,  1^03,  the  testatrix,  in  the 
event  of  her  niece  Helen  St.  John  dying  before  her, 
appointed  ber  niece  Agnes  Leacock  her  wuTersal 
legatee. 

None  of  the  wills  Or  codicils  after  the  will  of  the 
loth  of  Joly,  18tl8,  were  attested  by  witnesses. 

The  testatrix  died  on  the  13th  of  March,  1904, 
having  survived  her  brother  Walter  Buchanan  Yoong, 
bat  leaving  her  niece  Helen  St,  John  surviving,  who 
consequently  became  universal  legatee  according  to 
the  o<>dioil  of  the  9th  of  February,  1893, 

At  the  time  of  ber  death  the  testatrix  was  possessed 
of  certain  furniture  and  personal  belongings  of  tmall 
"vslne  in  France  and  in  England,  of  a  sum  of  £362  in 
a  bank,  and  certain  arrears  of  income  due  from  the 
trustees  of  the  wills  of  the  said  E.  C.  Schole&etd  and 
Jane  Young, 

Among  the  papers  belonging  to  the  testatrix  was 
found  an  envelope  addressed  to  Miss  Helen  St.  John, 
containing  five  documents  written  in  the  English 
language,  and  a  second  envelope  containing  a  list  of 
legacies  dated  the  20th  of  October,  1903,  which  was 
aigned,  but  contained  no  words  of  disposition.  The 
legacies  given  amounted  to  £0,400,  and  inolnded 
le^aOM  to  Miss  Helen  St.  John  and  £500  to  Mary 
Sogart.  On  the  Hy-leaf  was  a  memoraodum  headed 
"debts,"  showing  altogether  that  the  debts  owed  by 
ilia  tMtatrix  amounted  to  £6,980.  These  documents 
■bowed  that  she  thought  she  was  disposing  of  all  her 
property,  includitig  the  property  over  which  she  had 
m  power  of  appointment. 

Letters  of  administration,  with  translatians  of  the 
will  of  the  19th  of  July,  18SS,  the  codicil  of  the  4tb 
of  June,  1889,  the  will  of  the  29th  of  September, 
LS90,  and  the  oodicila  of  the  4th  of  February,  1893, 
Utd  the  8th  of  Aut;ust,  1903,  annexed,  were  granted 
to  HiaB  Helen  St.  John  as  nnivereal  legatee. 

The  present  sammonaes  were  taken  out  by  the 
r«apective  trustees  of  the  wills  of  £.  C.  Schole field 
&iid  Jane  Young  for  the  determination  of  the  ques- 
tion whether  the  power  of  apx>ointments  given  by  the 
wills  of  K  C.  Scholefleld  and  J&ue  Young  had  been 
validly  ecurcised  by  the  testatrix,  and  to  whom  the 
shares,  onir  whiob  there  had  been  a  power  of  appoint- 
ment,  belonged, 

Evidenoe  was  given  that  according  to  the  French 
law  the  terms  of  the  gift  contained  in  the  wills  and 
codicils  were  such  as  to  pass  all  the  property  of  which 
the  teatatrix  was  competent  to  dispose  without  any 
TWtriotion  whatever,  including  the  property  over 
which  she  had  a  power  of  appomtment.  and  that  the  | 


mode  of  disposing  of  property  by  means  of  powers 
of  appointment  was  unknown  to  French  law.  If  a 
French  court  had  to  determine  whether  certain  words 
in  a  French  will  had  exercised  a  power  of  appoint- 
ment conferred  by  an  Eoglisb  instrument,  it  would  in 
general  refer  to  English  law,  unless  the  terms  of  the 
will  might  aa  a  matter  of  construction  exclude  the 
English  law.  If  the  question  involved  in  this  case 
came  before  a  French  tribunal  the  court,  in  trying  to 
ascertain  whether  the  testatrix  had  intended  to  exer- 
cise the  power,  would  consider  first  the  terms  of  the 
testamentary  dispositions  themselves  and  then  the  sur- 
rounding cjrcumstanoes  and  any  eitrinsio  documents, 
including  the  fact  that,  apart  from  these  two  funds 
over  which  the  testatrix  had  a  power  of  appointment, 
her  estate  was  never  at  any  time  sufficient  to  satisfy 
the  legacies,  which  amounted  to  £4,dOO,  or  to  pay  the 
debts,  and  would  infer  from  the  fact  that  the  testatrix 
made  her  brother  nniverssl  legatee  with  an  obligation 
to  pay  out  of  the  property  coming  to  him  legacies  to 
the  amount  of  £4  oOO,  that  the  testatrix  was  intend- 
ing to  dispose  of  the  whole  of  her  property,  including 
that  over  which  she  bad  a  power  of  appointment. 

By  section  9  of  the  WUls  Act.  1837  :  No  will  shall 
be  valid  unless  it  shall  be  in  writing  and  executed  in 
manner  hereinafter  mentioned — that  is  to  say,  it 
BhaU  be  signed  at  the  foot  or  end  thereof  by  tbe 
testator,  or  by  some  other  person  in  his  presence  and 
by  his  direction,  and  such  signatcre  shall  be  made  or 
acknowledged  by  tbe  testator  in  the  presence  of  two 
or  more  witnesses  present  at  the  same  time,  and  such 
witnesses  shall  attest  and  shall  subscribe  the  will  in 
the  presence  of  tbe  testator,  but  no  form  of  attestation 
shall  be  neceasary. 

By  section  10:  No  appointment  made  by  will,  in 
exercise  of  any  power,  shall  be  valid  unless  the  same 
be  executed  in  manner  hereinbefore  required,  and 
every  will  executed  in  manner  hereinbefore  required 
shall,  so  far  as  respects  the  execution  and  attestation 
thereof,  he  a  valid  oxecution  of  a  power  of  appoiut- 
ment  by  will,  notwithstanding  it  shall  have^  been 
expressly  required  that  a  will  made  is  exercise  of 
Sttcb  power  scould  be  executed  with  some  additional 
or  other  form  of  execution  or  solemnity. 

By  section  27 :  A  general  devise  of  tbe  real  estate 
of  tbe  testator,  or  of  the  real  estate  of  the  testator  in 
any  place  or  in  the  occupation  of  any  person 
mentioned  in  his  will,  or  otherwise  described  in  a 
general  manner,  shall  he  construed  to  include  any 
real  estate,  or  any  real  estate  to  which  such  descrip- 
tion shall  exttnd  (as  the  case  may  be),  which  he  may 
have  power  to  appoint  in  any  manner  be  may  think 
proper,  and  shall  operate  as  an  execution  of  such 
power,  unless  a  contrary  intention  shall  appear  by 
the  will ;  and  in  like  manner  a  bequest  of  the 
personal  estate  of  the  testator,  or  any  bequest  of 
personal  property  described  in  a  general  manner, 
shall  be  construed  to  include  any  personal  estate,  or 
any  personal  estate  to  which  such  description  shall 
extend  (as  the  case  may  be),  which  he  may  have 
power  to  appoint  in  any  manner  he  may  think 
proper,  and  shall  operate  as  an  execution  of  suob 
power,  unless  a  contrary  intention  shall  appear  by 
the  wUl. 

T.  T.  Blijth,  for  the  trustees  of  the  will  of  E.  C. 
Scholefleld. 

B.  Neville,  E.G.,  and  A.  L.  Morris,  for  the  defendant 
Miss  8t,  John.— The  question  whether  the  general 
power  of  appointment  was  validly  exercised  by  tha 
French  will  must  be  determined  bj  French  law,  and 
according  to  the  evidence  of  the  French  lawyers  the 
words  used  in  the  will  would  be_  sufficient  to  pass 
everything  which  the  testatrix  had,  including  property 
over  which  the  had  only  a  power  of  appointment 
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High  Court. 

Thia  case  ia  trovemed  by  the  decimon  in  In  re  Price, 
48  W.  E.  373,  [1900]  1  Oh.  442,  where  Stirling,  J., 
held  that  a  testatrix  could  ezerdte  a  general  power 
of  appointment  by  a  will  made  in  French  form  and 
nnatteated,  notwithstanding  sections  9  and  10  of  the 
Wills  Act,  1837,  and  that  the  same  roles  of  constmo- 
tion  on^ht  to  be  applied  to  it  as  would  be  applied  to 
an  English  will  in  the  same  terms  and  of  the  same 
date,  inolading  the  rale  of  oonstraction  introdnoed  by 
section  27  of  tii6  Willa  Act.  If  the  will  is  to  be  oon- 
stmed  according  to  the  English  law,  the  reference  to 
England  that  the  testatrix  made  in  her  will  is  almost 
identical  to  the  reference  to  England  in  In  re  Price, 
and  brings  the  case  directly  within  that  decision.  The 
decision  in  In  re  Sarman,  [1894]  3  Ch.  607,  is  also  in 
accordance  with  this  view.  There  wm  bo  principle 
laid  down  in  In  re  D'Eite's  Settlement  TnuU,  51  W.  B. 
632,  [1903]  1  Ch.  898,  except  that  where  there  were 
no  g^enerai  words  the  French  canon  of  oonstraction 
would  apply,  and  not  the  English  canon.  It  is  not  dia- 
puted  that  a  power  contained  in  an  English  instru- 
ment g^vine  power  to  dispose  of  property  by  will  can 
be  exercised  by  a  foreign  will  valid  according  to  the 
law  of  the  domidl,  if  the  intention  so  to  exercise  the 
power  is  apparent  on  the  face  of  the  will.  Having 
regard  to  the  French  law,  this  court  will  look  at  the 
letters  which  show  that  there  waa  an  intention  of 
exercising  this  power  just  as  the  French  oonrt  would, 
where  extraneous  evidence  is  admissible  to  show 
evidence  of  intention. 

P.  0.  Lawrence,  K.G.,  and  0.  Leigh  Clare,  for  the 
defendant  Mra.  Meredith,  one  of  tiioae  who  would 
take  in  default  of  appointment. — The  power  waa  not 
validly  ezeroiaed.  Whether  it  was  so  or  not  must  be 
determined  according  to  Eoglish  law.  Upon  the  face 
of  the  testamentary  disposition,  which  is  all  that  the 
oonrt  will  look  at,  there  was  no  exercise  of  the  power 
of  appointment  at  all ;  there  was  no  reference  in  the 
will  or  codidls  either  to  the  power  or  to  the  funds 
which  would  pass  under  such  power  if  exercised,  and 
therefore  the  will  must  be  construed  aocordinK  to 
the  rules  of  construction  independent  of  the  Wills 
Aot.  The  rule  of  construction  which  section  27  of 
the  Willa  Act  eatabliahea  is  an  artificial  rule  of 
construction  and  only  applies  to  wills  which  are 
executed  in  compliance  with  sections  9  and  10  of  that 
Act.  It  does  not  apply  to  wills  which  our  law 
recognizes  as  valid  as  being  executed  according  to  the 
law  of  the  domicil,  but  not  executed  according  to 
English  law  ao  as  to  make  such  wills  a  good  exeroiae 
of  a  power  of  appointment.  There  can  be  a  good 
exercise  of  a  power  of  appointment  by  a  will  which 
ia  not  made  according  to  English  law,  but  according 
to  tiie  law  of  the  domicil  if  it  directly  purports  ao 
to  do,  as  was  done  in  In  re  Price.  The  rule  of 
oonstraction  is  that  if  there  is  a  general  bequest  of 
personalty  that  shall  operate  as  a  good  exercise  of 
the  power  of  appointment  by  will,  but  that  doea  not 
mean  a  will  executed  acoorcUng  the  law  of  France. 
In  none  of  the  cases  cited  was  there  a  g^eral  bequest 
of  personalty,  but  in  every  case  the  testator  purported 
to  have  exercised  the  power  of  appointment,  and  that 
fact  distinguishes  those  cases  from  the  present  case. 
Stirling,  J.,  in  his  decision  in  In  re  Price,  distinctly 
left  open  the  very  point  that  Buckley,  J.,  decided 
in  In  re  D'EiU't  Settlement  Triutt  when  he  held 
that  as  the  will  did  not  contain  express  reference 
to  the  law  of  England  it  did  not  operate  as  a 
valid  exercise  of  the  power  of  appointment.  That 
is  a  distinct  decision  which  governs  the  present 
case,  and  it  is  also  in  aooordanoe  with  the  decision  of 
StirUng,  J.,  in  In  re  Price,  which  went  on  the  ground 
that  in  that  case  there  was  on  the  f  aoe  of  the  will  an 
indication  that  the  teitattix  wrote  it  with  lefetenoe 


to  the  law  of  England.  It  is  said  that  in  the  preaant 
case  there  ia  a  reference  to  England,  but  it  ia  only  to 
property  in  England,  and  there  waa  property  in 
England.  There  ia  no  reference  to  the  wul  being 
conatrued  according  to  the  law  of  England.  It  ia 
alao  taid  that  the  letters  which  would  M  referred  to 
in  a  French  oonrt  contain  a  reference  to  the  exeroiae 
of  the  power  of  appointment,  bat  on  thia  point  the 
English  law  must  be  followed  as  to  whether  the 
power  haa  been  exerciaed  by  the  will,  and  aooording 
to  Engliah  law  anv  evidence  outside  the  will  admitted 
to  probate  would  be  rejected.  The  evidence  tendered 
has  tried  to  go  one  step  further  than  the  evidenoe  in 
In  re  Price  and  In  re  D'Eite'i  SeUUment  TrtuU,  and 
the  court  will  be  slow  in  adopting  this  extension. 
Our  evidenoe  ia  in  accordance  with  the  deoiaiona  of 
Stirliog,  J.,  and  Buckley,  J.,  in  the  cases  cited  above, 
that  the  French  courts  would  require  to  be  instmoted 
as  to  what,  according  to  English  law,  amount*  to  an 
exercising  of  a  power  of  appointment,  and  they  would 
decide  whether  it  had  been  duly  exercised  aocording 
to  English  law. 

Stewart  Smith,  K.C.,  and  Dauney,  for  other  partUa 
in  the  same  interest. — There  was  a  default  in  the 
exercise  of  the  power  of  appointment.  Any  docu- 
ments which  are  regarded  as  an  exercise  of  the  power 
of  appointment  given  by  the  English  will  must  be 
conatrued  according  to  English  law.  The  French 
will  was  not  an  exercise  of  the  power,  notwithstand- 
ing property  in  England  is  mentioned  in  it.  It  vroold 
be  impossible  to  say  that  this  will  waa  a  valid  exercise 
of  the  power  unless  aection  27  of  the  Willa  Aot  applied, 
but  it  la  aubmitted  that  that  aection  doea  not  apply 
to  a  will  which  doea  not  comply  with  the  reqoire- 
ments  of  sections  9  and  10,  and  that  therefore  the 
will  must  be  construed  as  if  it  had  been  made  before 
the  passing  of  the  Wills  Aot.  The  case  is  governed 
by  tiie  dedaion  of  Buckley,  J.,  in  In  re  D'Eete'i 
Settlement  Truatt.  The  evidenoe  of  the  French  law- 
yera  is  admiasible  only  in  ao  far  as  they  state  what  the 
French  law  is,  but  it  mutt  be  rejected  so  far  a*  they 
purport  to  construe  the  will  and  say  what  tiie  French 
courts  would  decide  in  the  case :  J>i  Sara  v.  Phillippi, 
10  H.  L.  C,  at  p.  638  ;  The  Stearine  Kaarsen  Falnrik 
Oonda  Co.  v.  Heinismann,  17  0.  B.  N.  a  56.  Each 
court  is  governed  by  the  lex  fori  as  to  the  admiasioa 
of  extraneous  evidence.  The  fact  that  the  French 
courts  would  admit  the  letters  is  no  reason  why  this 
court  should  be  bound  to  admit  them.  There  is  no 
ambiguity  in  the  will  so  as  to  require  any  evidence 
to  explain  the  ambiguity. 

Neville,  K.G.,ia  reply. — It  is  immaterial  whether 
the  will  is  construed  as  a  French  will  or  aa  an 
English  will.  If  it  is  construed  as  a  French  will  the 
words  the  testatrix  used  would  be  su£Bcient  to  pass 
everything  she  had,  including  property  over  which 
she  had  only  a  power  of  appointment,  and  if  the 
English  law  is  to  prevail  the  reference  in  the  will  to 
England  brings  the  case  directly  within  the  dedaion 
in  In  re  Price.  There  haa  hrea  some  misapprehension 
about  the  decision  in  In  re  B'Ett^a  Settlement  Truttt. 
All  that  Buckley,  J.,  decided  in  that  case  waa  that  as 
the  will  had  to  be  construed  according  to  French  law 
aection  27  of  the  Wills  Aot  did  not  apply,  as  that  was 
a  canon  of  construction  of  the  UngHah  law. 

Ellie,  for  the  trustees  of  the  will  of  Jane  Yoong. 

Stckee,  for  thoae  who  took  in  default  of  appoint- 
ment under  thia  wilL 

July  14.— ExEXWioH,  J.,  read  the  foUowing  jndg* 
ment :  The  main  question  arising  on  this  snmmons 
oan  be  ooaoinly  stated.    A  lady  domiialed  in  FranoSt 
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on  whom  a  power  of  sppomtment  by  will  over  per- 
sonal propoty  had  been  conferred  by  an  English 
iiutminent,  roade  a  will  oonstitating  the  defenduit 
Min  St.  John  nniveraal  legatee,  which  referred 
neither  to  the  property  nor  to  the  power,  and  was 
admitted  to  probate  here  only  because  it  complied 
with  the  law  of  the  domioil  of  the  testatrix.  Did 
tiiia  will  operate  as  an  exercise  of  the  testamentary 
power  of  appointment?  The  precise  question  csme 
before  Bncduey,  J.,  in  In  re  lyEiU'i  Settlement 
Trusts,  and  be  decided  that  a  like  power  was  not 
exercised  by  a  like  wilL  I  am  not  sure  that  I  have 
thoronghly  and  correctly  g^rasped  the  reasoning  of 
the  learned  jadg^,  bnt  his  conclusion  is  perfectly  putin, 
and  I  onght  to  follow  it  unless  convinced  that  it  is 
wrong,  ^niat  conclusion  is  that  a  testamentary  power 
can  only  be  exercised  bT  a  will  which  conforms  to 
Bnglish  law,  and  that  what  is  called  the  rule  of  oon- 
stmotion  depending  on  the  27th  section  of  the  Wills 
Act  has  no  amplication  to  any  instrument  other  Uian 
an  Bnglish  will — that  is,  does  not  apply  to  a  will  not 
executed  according  to  the  provisions  of  English  law, 
notwithstanding  that  by  reason  of  its  having  been 
made  aooording  to  the  law  of  the  testator's  domioil, 
ose  otherwise,  it  is  admissible  to  probate  here.  Per- 
haps the  phrase  "rule  of  construction"  is  not  a 
paitionlarly  happy  one.  The  effect  of  section  27  is  to 
pawvide  that  as  reg^ards  Bnglish  wills — that  is,  wills 
executed  and  attested  aocorduig  to  the  law  of  England 
— there  is  no  longer  any  occasion  to  refer  to  a  testa- 
mentary power,  or  to  the  property  affected  by  that 
power,  provided  the  will  contains  a  gencval  devise  or 
bequest  sooh  as  would  pass  the  property  if  it  were 
the  testator's  own ;  and  the  question,  to  state  it  again 
in  a  slightly  diffsrent  form,  is  whether  this  provision 
is  appUosUe  to  wills  not  executed  and  attested  accord- 
ing to  Bnglish  law.  Buckley,  J.,  decided  that  it  is 
not  applicable,  and  that  decision  governs  the  present 


Bat  it  is   said  that  there   are   other    authorities 
dsddiog  otherwise.    First,   reference  is  made  to  a 
esse  of  I/Euart  v.  Harkneu,  34  Beav.  324,  which 
hss  been  approved  by  Stirling,  J.,  in  In  re  Price, 
48  W.  B.  373,  [1900]  1  Ob.  442.    In  that  case  Lord 
Bomilly  had  to  consider  a  power  exercisable  "  by  last 
will  and  testament  in  writing  duly  executed,"  for  he 
held  that  the  power  had  bMU  exercised  by  a  will  of 
whiob,  though  unattested,  probate  had  been  granted 
in  this  country  because  made  according  to  the  law 
of  the  testator's  domioil.    But  that  wUl  specifically 
gave  the  property  in  question,  a  sum  of  Consols,  to 
the  legatee  claiming  that  the  power  had  been  exer- 
cised, and  thus  it  appears  that  there  was  complisnoe 
with  the  Bnglish  law  apart  from  the  provisions  of  the 
27tii  seotion  of  the  Wills  Act,  and  that  the  question 
which  I  have  to  deal  with  did  not  arise.    Again,  it  is 
ssid  that  the  point  was  decided  by  myself  in  in  re 
Barman,  [1894]  3  Oh.  607.    There  is  nothing  in  the 
report  to  indicate  that  the  question  now  under  con- 
sideration was  there  raised.     It  is  extremely  unlikely 
tiist,  if  the  facts  allowed  of  its  being  raised,  it  would 
Itsve  escaped  notice,  and   probably   they   did   not 
•Ilov  it ;  bnt  it  is  sofBdent  to  say  that  the  point 
wss  not  raised  in  arg^nment  or  dealt  with  by  the  judg- 
ment.   The  only  ouier  authority  requiring  notice  is 
the  decision  of  Stirling,  J.,  in  In  re  Price.    Needless 
to  say,  the  judgment  is  replete  with  learning,  and 
wse  who  seek  instruction  on  this  subject  generally, 
will  find  it  tiiere  writ  larg^ ;  but  he  certainly  did  not 
"*<<de,  and,  as  I  read  his  judgment,  he  did  not 
CKptess  an  opinion  on  the  particular  point  now  under 
MuUeration.    In  the  will  before  him  the  testatrix 
^  directed  that  it  should  be  considered  in  England 
m  same  as  in  France,  and  the  learned  judge  accepted 
tins  u  an  indioatfon  upon  the  face  of  the  will  that 


she  wrote  it  with  reference  to  the  law  of  England  as 
well  as  the  law  of  France,  and  that  therefore  he 
was  entitled  to  apply  the  rules  of  construction  which 
would  by  English  law  be  applied  to  a  will  expressed 
in  the  same  terms,  including  the  rule  of  construction 
introduced  by  section  27  of  the  Wills  Act.    His  con- 
clusion depends  on  this,    and  on  this  alone.     As 
regards   toct-writors,    there   is    nothing  to  add  to 
Stirling,  J.'s,  quotation  from  Mr.  Dicey;   the  pro- 
fession  is    still    waiting  for  a  new  edition  of  Mr. 
Westlake's  book,    and    Mr.    Foote  in  his  valuable 
work,    the    most    recent   on    this    subject,     quotes 
Buckley,  J.,  as  having  decided  the  pattici^ar  point 
(in  In  re  D'Baie'i  Settlement  Trusts),  as  he  certainly 
did,    bnt   without   comment.     Some   reasons    were 
urged  why  this  lady's  will  should  be  accepted  on 
special  grounds  as  an  exercise  of  the  testamentary 
power.    She  disposes  of  all  the  movable  and  immov- 
able property  which  should  be  found  to  belong  to  her 
"as  well  in  France  as  in  England,"  and  it   was 
urged  that   these    words   are    equivalent   to   those 
which  influenced  Stirling,  J.'s,  decision  in  In  re  Price. 
They  seem  to  me  essentially  different.    There  is  no 
indication  of  any  reference  to  English  law,  and  all  the 
testatrix  intends  is  that  her  will  shall  be  construed 
largely  so  as  to  include  property  wherever  situate,  and 
especially  property  situate  in  England.    Then  it  is 
said  that  fdthough  the  codicils  were  unattested,  the 
will  was  executed  in  the  presence  of  two  witnesses 
who  attested  it  in  a  form  sufficient  to  comply  with  the 
English  law,  section  9  of  the  Wills  Act.    It  may  be 
so,  but  the  gift  to  Miss  St.  John  is  by  an  unattested 
codicil,   and  her  title  must   depend  on  that.      My 
attention  was  called  to  expert  evidence  intended  to 
show  that  French  courts  would  place  a  construction  on 
this  testementary  disposition  ^vonrable  to  Miss  St. 
John.    Comments  were  made  on  this  evidence  and 
objections  were  raised  to  the  admissibility  of  some 
parts  of  it.    I  pass  by  both  comments  and  objections 
alike,  because  it  seems  to  me  that  the  question  for 
decision  is  one  of  English  law,  and  I  take  it  that, 
whatever  else  it  might  decide,  the  French  court  would 
necessarily  follow  Bnglish  authorities  on  a  question  of 
English  law. 

The  short  result  is  that  although  the  power 
was  exercisable  by  will,  and  the  lady's  testamentary 
disposition,  notwithstanding  non-compliance  with 
the  provisions  of  the  Wills  Act,  has  been  treated 
as  a  will  and  admitted  to  probate,  yet  it  is  not  a  will 
which  can  be  construed  according  to  the  rule  contained 
in  section  27  of  the  Wills  Act,  and  that  in  default  of 
application  of  that  rule  it  does  not  operate  as  an 
exercise  of  the  testamentary  power  conferred  on  the 
testetrix.  There  will  be  a  declaration  that  the  power 
of  appointment  was  not  validly  exercised,  and  that 
the  fund  goes  as  in  default  of  appointment.  I  have 
only  given  judgment  in  the  first  case,  but  it  applies  to 
the  second  case,  and  the  declaration  will  be  in  the 
same  terms. 

Solicitors,  Blyth,  Dutlen,  Hartley,  &  Blyth  ;  Burton, 
Yeatts,  &  Hart  J  Fardell&  Canning,  tot  Fardtlh,  Byde, 
Isle  of  Wight ;  di  8.  Sarriton  A  Co. 
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Juno  29,  1903. 


In  Tt  BbITCE. 
Hai^ey  v.  Beocb. 


Stithd  land^ Leaseholds —  Eii/machiaement^  Purchase 
o/  freehold  reverm'on — Mortijage  of  settled  land  — 
Capital  moneT/aSetUed  Land  Act,  1882  (45  ^t-  46 
na,  c.  38),  M.  18,  21  ((J). 

27»«  word  "  enfrartshiaemeni "  in  teetion  IB  of  the 
Settled  Land  Act,  1883,  ra  applicable  to  the  converaion  of 
leasehold  lajid  into  frethohl  by  t!ie  ■purchase  of  the  fret' 
hold  reveraion. 

Wliere,  therefore,  settled  land  consiitt  of  a  leasehold 
term,  the  tenant  for  life  (or  in  the  cote  of  an  infant 
ahtolate/y  mtilleil,  the  trustees  of  the  i«ttlement)  can,  hy 
virtiu)  of  aedioa  18,  raise  money  by  mortijage  of  the 
settled  leatehold  hnd  in  order  to  purchase  wiik  the  money 
so  raised  the  freehold  reversioa  under  section  21,  eub- 
Hction  6,  of  the  Aet  of  1882. 

BammonH, 

The  tettfttor  B.  Brace  by  hii  will,  made  in  1893, 
gave  his  residuary  estate  to  ttuiteeB  npon  truat  for 
bia  infaat  daughter  absolutely  ;  aad  the  truiteei  were 
given  by  the  will  fall  discretionary  power  to  »ell  the 
same. 

The  reaidnary  estate  consisted  of  leasehold  premises 
— ^a  theatre  and  a  a  hop  and  honse  adjoining  it,  and 
oertain  property  seats  in  the  theatre — held  from  the 
freeholder  under  a  lease  dated  the  -Ith  of  September, 
1883,  (or  a  term  of  eighty -five  years  from  the  12tb  of 
Augost,  1882,  at  a  grouod-rent  of  £1,000  per  annum. 

Tbe  freeholder  had  made  an  offer  to  the  trustees  of 
the  will  to  Siell  them  the  freehold  revemion  of  the 
ptemiaea  for  £27,500.  On  the  17th  of  June,  1905, 
the  trnatees  entered  into  a  oonditional  contract  with 
the  freeholder  to  purchase  the  reversion  subject  to 
the  approval  of  the  oourt ;  and  also  mads  provisional 
arrangements  with  an  insurance  conpaoy,  whereby 
the  company  agreed  to  advance  tbe  whole  £27,500 
upon  mortgage  of  the  premises. 

The  infant  daughter  being  absolutely  entitled  to 
the  leasehold  property,  the  property  was  constituted 
■ettled  land,  and  the  infant  wskS  to  be  deemed  tenant 
lor  life  thereof,  by  virtue  of  aeotion  59  of  the  Settled 
Land  Act,  1882 ;  and  by  aection  CO  of  the  same  Act 
the  trustees  were  the  proper  persons  to  exercise  the 
powers  of  tbe  tenant  for  life. 

The  present  aummoas  waa  taken  out  by  the  truatees 
to  obtain  the  saoction  of  the  court  to  the  conditional 
contract  by  them  to  purchase  the  freehold  reveraion 
of  the  leaae. 

There  was  no  capital  money  available  for  sncb 
porchaae  nnder  aection  31,  sub-danae  (vi.),  of  the 
Settled  Land  Act,  1882 ;  but  tbe  trustees  relied  on 
aection  18  of  that  Act,  which  enacted  that,  "  where 
money  is  required  for  enfranohisemeDt  .  .  .  the 
tenant  for  life  may  raise  the  aame  on  mortgage  of  the 
settled  land  or  of  any  part  thereof.    .    ,    ." 

P.  0.  Lawrence,  K.C.,  and  T.  K,  Craufield,  for  tbe 
tnuteea. — The  purchate  of  the  freehold  re  vers  ion 
comes  within  the  meaning  of  tbe  word  "  enfranchise^ 
ment"  in  section  18;  the  word  is  not  confined  to 
cop; hold  or  customary  land ;  it  baa  been  used  by  the 
Legislature  aa  meaning  the  acquiaitton  of  the  rever- 
■ion  of  a  leasehold  in  the  Ecclesiastical  Oommissionais 
Act.  IBtJO  (23  &  ^l  Vict.  c.  124),  aa.  20.  3a,  36.  3T. 
In  Murray 'a  Dictionary  ''enfranchisement"  is  defined 
as  "  tbe  aotion  of  making  lands  freehold  "  ;  see  also 
Ooke  upon  Littleton,  137  a,  6,  as  to  the  meaning  of 
the  word. 

Peterson,  for  tbe  ioiaai— The  word  *'  enfranchise- 1 


men, ".as  used  in  the  Settled  Land  Act,  1382,  and  in 
the  Conveyancing  Act,  1881,  has  reference  only  to 
copyholds  or  customary  freeholds  :  see  Settled  Land 
Act,  1882,  s.  3,  aub-iection  (ii.),  s.  4,  sub-section  7; 
Conveyancing  Act,  1881 ,  s.  3,  aub-section  2,  It  ia  nied 
in  its  ordinary  legal  aenae  in  eection  IS  of  the 
Settled  Land  Act,  1882. 

W,  L.  Richards,  for  other  parties  interested. 

June  29, — Kekewioh,  J. — This,  so  far  ai  I  know, 
is  a  new  point,  and  it  is  obviouily  one  of  considerable 
importance,  beoanae,  although  tbii  particular  event  is 
not  perhaps  likely  to  occur  again,  there  are,  noverthe- 
less,  likely  to  be  many  cases  to  which  the  construction 
which  I  propose  to  put  upon  it  could  be  applied.  The 
facts  here  are  simple.     The  infant  tenant  for  Ufe  is 
entitled  to  a  leaae  of  considerable  length  of  a  theatre 
which  is  held  upon  a  ground-rent  of  £1,000  per  anaam 
— that  is  to  say,  that  rent  ia  payable  to  the  owner  of 
the  fee ;    and  tbere  now  occurs   an  opportunity  of 
purchasing  that  rent  and  converting  the  l«Mebold 
into  a  freehold,  and  it  is  said  that  it  w  juld  be  of  great 
advantage  to  tbe  iofant  to  make  the  purchase.     How 
is  it  to  be  done  ?    Tbe  estate  is  perfectly  solvent,  but 
there  is  no  capita  money  available  for  the  purchase, 
and  £27,500  ia  required  to  purchase  the  reversion. 
Now,  can   that  be  done  F      It  is  important   to  see 
exactly  what  the  question  ia  which  arises  upon  these 
facts.     If  capital  money  were  available  for  th«  pnr- 
chase,  there  is  no  doabt  tbe  court  might  properly 
sanction  it,  because  the  infant  is  to  be  deemed  a 
tenant  for  life  under  section  59  of  tbe  Settled  Land 
Act,  1882,  and  the  trusteea  could  therefore  exercise 
his  powers  and  apply  capital  money  under  section  21 
(6)  of  the  Settled  Land  Act,  1882,  "  in  purchase  of  the 
reversion  or  freehold  in  fee  of  any  part  of  tbe  settled 
land  being  leasehold  land  held  for  years  or  life,  or 
yeara  determinable  on  life  "  ;  sad  here  the  settled  land  is 
leaaehold,  and  there  is  a  reversion  in  fee  to  be  bought, 
and  it  ia  therefore  within  that  section.     So  far  there 
would  be  no  difficulty  at  all,  but  the  question  than 
arises,  can  you  raise  money  to  effect  ttie  purchase  l-" 
—that  ia   to    say,   can   tbe   trusteea   be    authorized 
to    mortgage     tbe     settled     land     in     order     to 
raise  tbe  money   to   make   the  purohaae,  and   there 
comes    in     a    question     for    serious    consideration. 
Now,  it  ia  well  settled  that  it  ia  the   policy  of  the 
Settled  Land  Acts  to  allow   settled  property    to   be 
sold,   and    to    enable    a    tenant   for    life,   or    those 
having  the  powers  of  a  tenant  for  life,  to  convert  the 
property  into  money,  and  that   must   be    borne    in 
mind  in  construing  the  Acts,  so    that  tbe   oourt  ia 
bound  to  give  a  wide  interpretation  to  the  words  of 
the  Acts  in  order   to  aaaiaC  that  policy  ;    but    that 
does  not  apply  to  cases  where  the  object  ia  not  to 
aell    aettkd"  land,    but,    on  the  contrary,  to   acquire 
aettled  land,  and  the  settlement  itself  does  not  enable 
it  to  be  done.     In  tbe  latter  case  it  ia  neoesaary  to 
apply  the   ordinary  rules  of    oonatruction  to    those 
other  parts  of  the  Acta  which  would  enable  this  to  ba 
done— that  is.  to  those  parts  of  the  Act  which  enable 
capital  moneys  to  be  raised  or  to  be  invested,  or  to 
be    otherwise    applied  in    improvements,    &c.,    and 
which   have  received,  if  not  a  narrower,  at  least  a 
strictfr  construction  than  those  parts  which  are  con- 
cerned with  the  selling  of  land.    Therefore  one  must 
take  care  not  to  give  too  liberal  a  construction  to 
those  parts  of  the  Act  by  reason  of  (my  notion  that 
the  Li>giBlature  mnat  have  intended    to  make  easy 
what  is  here  desired  to  be  done,  and  which,  under 
certain  drumstances,  is  authorized  to  be  done.     The 
question  then    comfs  to  this.      Section   18    o(  tbe 
Settled  Land  Act,  1882,  allows  money  to  be  raised 
for    certain    purposes.       It  says   "  where   money  >» 
required   lor   enfranobisemeiit,    or   tot  equality  ol 


VoL  LIT. 


[KoT.aMMLI 


THE   WEEKLY  KEPORTER. 


61 


Rb.  Ot.      Is  bs  Bavas. — AiroRirsT-QEirXRAL  v.  PoirrTPEiDD  TTbbaw  Disraror  Counoil.       Hh.  Ot. 


exchange  or  partitioii,  the  ten&nt  toi  life  may  raiae 
the  saoie  on  mortgage  of  tbe  settled  land  or  any  part 
ttereof,    bj   convey  anoe  of  the  fee  aim  pie    or  other 
eatate  or  intcreet  the  ■nbjeot  of  tho  iettlement    .    .    . 
and  the  money  raised  ahall  be  cipital  money  arising 
under  thi«  Act."     As  to  the  word  "  requireiJ,"  I  do 
not    think   that  raiees   any  difficulty.       It  does   not 
indicate  abtolute  necessity,  but  it  seems    to   me   to 
mean  that  if  there  it  aomethmg  which  ought  to  be 
done,  and  there  is  no  monoy  in  hand  to  do  it,  then 
the  money  is  "  required,"  aod  that,  therefore,  in  inch 
a  case  it  should  be  authorized  to  be  raised  for  the 
purpoaa  of  efft?oting  that  needful    object.     That,    I 
think,  is  the  meaning  of  "  required."    Then  oomei  the 
question    whether    the    particular    transsotion    h^re 
proposed    can    be    called     '*  enfranchisement."       Of 
course,    it    does    not    come    under   "eichaoge"   or 
"  partition."     The  only  question  then  is,  does  it  come 
under  the  term  "  enfraDchisement,"  and  this  muit  be 
considered  with   reference   to  the  rest   of  the   Act. 
Now.  under  leotioB  21  of  the  Act  of  1882  you  find 
that  capital  money  arising  under  the  Act  may  be 
applied  (4)  "  in  payment  tor  equality  of  exchange  or 
pwtitioQ  of  settled  land."     There  you  have  grouped 
together  two  of  the  objects  whioh  are  recognized  in 
nctioD  i  S.  for  which  money  may  be  required.    Wliere 
if  the  other  object — rie.,  "  enfranchisement  "  ?   Well, 
yon  get  it  m  sub-seotiou  5  in  purchase  of  the  seigniory 
of  any  part  of  the  settled  land  being  freehold  land, 
and  in  purchase  of  the  fee  simple  of  any  part  of  the 
settled  land   being    copyhold    or    customary  land." 
Tbere  ia  no  doubt  that  is  '•  enfranchisement,"  though 
the  word   ia   not  used.      There  you   have    grouped 
together  tbe  oases  where  land  is  not  held  in  oommoa 
socage,  and  it  seems  to  mean  that  where  land  is  not 
held   in   common  socage  then   yon   may  apply  tbe 
capital  money  in  getting  rid  of  the  burdens  between 
yourself  »nd  the  fee  simple,  and  convert  your  t«nure 
mto  a  feo  simple.    There  is  no  question  that  that  may 
be  done,    and  tbere  is  no  necessity  to  go  into  the 
anthorities  upon  that.  There  ia  no  question  tbat,  under 
snb-aection  5,  you  can  purchase  the  fee  simple  of  copy* 
hold  or  customary  land,   and  that   undoubtedly   it 
enfrsnchisement.     But  is  that  necessarily  nil  that  is 
included  in  the  word  "  enfranchisetnent "  P     Well,  the 
next   sub-aection   (6)  says  you  may   purchase  "  the 
reversion    or  freehold    in   fee    of    .     .     .     leasehold 
land."    N^ow,  is  the  purchase  of  the  reversion  or  free- 
hold in  fe«  of  leaseholds  alao  strictly  "  enfranchiae- 
ment,"  for  it  has  nothing  to  do  with  copyholds  or 
Ctutomaiy  land.     Now,  in  no  sub-section  of  section  21 
it  the  word  "  enfranchisement "  used,  and  although  it 
is  used  in  section  18,  there  is  really  notbbg  in  the  rest 
of  tb«  Act  to  assist  me  to  determine  what  it  actually 
means  there.     Can  I   extend  its   meaning   so  as   to 
inclitde  the  purchase  of  the  reversions  of  leaseholds  ? 
With  regard  to  the  interpretation  of  the  word  by  the 
Legislature,  I  have  been  referred  to  the  Eacleaiastioal 
ConamiiBioners  Act  of   1860,  sa.  20,  35,  30,  and  37, 
wh«re  the  word  "  enfranchispment "  ia  certainly  used 
IS  referring  to  the  purchase  of  the  reversion  of  a  lease  • 
bold.    I  will  only  read  one  of  those  sections,  as  thKy 
are  all  open  the  tame  lines.     I   will   take  section  36, 
which  authorizes  the  raising  of  "  a  sufEcientanm  for 
tae  purpose  of  purchasing  the  reversion  of  or  other- 
wus  anfrancbisipg  the   property  in  anoh    lease    or 
Dt."    Now  there  the  Legislature  lays  plainly  that 
I  way  of  enfranchisement  is  purchasing  the  rever- 
that  is  dearly  recognized  there  by  the  Legisla- 
Tb«r«  may  be  other  ways,  but  tbat  is  one  way 
I  (Bftanchiaement.    Tnen  reference  has  been  m.ade  to 
1  dictionaries  and  also  to  Coke  upon  Littleton, 
.         J  ibow  that  the  word  means  "  freedom,  obtaining 
IJwdoia,"  and  that  as  applied  to  leaseholds  it  means 
^^sdoa  from  rant  or  frpa»  aervioee,  and,  of  oonrte. 


if  applied   to  leaseholds  at  all,  that    is    all    it    can 
mean,  and  it  is  very  appropriately  so  applied  to  them ; 
and  one  must  not  ignore  the  fact  that  although  no 
Act  has  been  passed  for  the  "enfranchisement"  of 
leaseholds  it  is  a  fact  that  their  ' '  enfranchisement  " 
is  a  matter  which  concerns  many  people,  and  I  have 
myself  been  concerned  in  many  transactions  to  enable 
leaseholders  to   acquire  their  freeholds,   and  in   all 
those  oases  the  common  term  used  has  been  the  word 
"enfranchisement."     Of  oonrse,  it  would  be  wrong 
to  rely  too  much  npon  that,  but  it  certainly  is  the 
oommon  term  used  in  speaking  of  the  acquisition  of 
the  reversion  of  leaseholds,  and  in  so  gettiug  rid  of 
the  rent  and  services,  which,  when  they  are  got  rid 
of,  leave  a  man  master  of  his  own  property.     Now, 
having  regard  to  that,  I  think  that  there  is  nothing 
in    section    13    in    any    way    restricting    the   word 
"  enfranchisement  "  so  as  to  make  it  refer  only  to 
copyholds,  and  although  (j)  of  section  21   does  not 
refer  to  them,  yet  [6)  of  section  21  distinctly  contem- 
platei  the  purchase  of  the  reversion  of  leasetiolds.     It 
would  therefore  appear  that  it  is  not  unlikely  that  it 
was  intended  by  the  Legislature  that  money  might  bo 
raised  under  section  18  for  tbat  purpose.     I  think, 
therefore,  that  I  ought  not  to  hesitate  to  hold  tbat 
the  word  "  enfranchisement "  is  of  larger  application 
and  is  applicable  to  the  case  of  the  purchase  of  the 
reversion  nnder  section  21  (6),     [His  lordship  there- 
fore being  of  opinion  that  the  transaction  was  for  the 
benefit  of  the  estate,  sanctioned  the  proposed  mort- 
gage and  contract]. 

Solicitors  for  all  parties,  Valpy,  Pec^iham,  <t  Chaplin. 


Chan,  Div,  ] 
Farwell,  J.  ] 


Aug.  10,  11,  1905. 


AlTOaNXr-QEKrERAL  V.   PONTTPEIDD  U»BAW 

DiSTKicr  CotTNori,.  (a.) 

EUetrte  lighting — Land  acquired  for  particular  purpose 
— Part  not  required  for  that  ptirpnte — Application  to 
another  ptrmitrtent  purpoie  —  Injttnetion  —  Electric 
Lighting  Act,  1882  {id  &  46  Vid.  c.  56),  s.  10  — 
Eiettric  Lighting  {Glautes}  Act,  1899  (62  d-  63  Viet, 
c,  19),  Schedale,  douses  2  ami  8. 

IFAifre  a  local  authoriti/  oejutres  land,  whether  com- 
puhorily  or  by  agreement,  for  a  particular  purpote,  ii 
atnttot  Me  ant/  part  of  the  land  lo  acquired  for  another 
permanent  purpose. 

Action. 

This  was  an  action  brought  by  the  Attorney- 
General  at  the  relation  of  the  trustees  of  the  will  of 
tbe  Bight  Honourable  Augusta  Baroness  Llanover, 
dated  the  16th  of  August,  1889,  to  restrain  the 
defendant  council  from  erecting  any  bnilding  or 
works  not  required  aud  intended  for  the  purposes  of 
or  in  connection  with  the  defendant  oouncU's  electric 
lighting  undertaking,  and  from  permanently  usiog 
the  land  purchased  by  the  council  from  the  said 
trustees,  or  any  part  thereof,  for  any  other  purpose 
than  tbat  for  which  it  was  originally  acquired. 

In  1901  the  council  obtaini^d  a  provisional  order 
under  the  provisions  of  the  Electric  Lighting  Acts, 
1882  and  1888,  from  the  Board  of  Trade  for  supply- 
ing electric  light  to  the  urban  district  of  Pontypridd. 

(«,)  Beport«d  by  P.  John  Boland,  Esq,,  Barrister- 
&t-Law. 
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By  an  indenture  dated  the  3cd  of  Deoamber,  1£M)2, 
the  oouneil,  under  the  powers  conferred  op.  them  by 
the  said  order,  putchased,  not  eompnlsorily  but  by 
syreement,  a  piaoe  of  land  from  the  then  trustees  for 
the  purpose  of  erecting  thereon  an  electric  generating 
station. 

In  April,  1903,  the  council  applied  to  the  Local 
a076mm«nt  Board  for  permiision  to  use  a  portion  of 
the  said  land  for  the  purpose  of  erecting  a  refuse 
destructor  tw  be  used  in  connection  with  their  electric 
generating  station.  In  reply,  the  board  informed 
them  that  it  wai  not  empowered  to  sanction  the  use 
of  the  land  for  a  purpose  other  than  that  for  which  it 
was  acquired.  In  August,  1903,  the  oouncil  applied 
to  the  trustees  to  aooept  a  conveyance  of  the  portion 
of  the  land  on  which  it  was  proposed  to  erect  thu  re- 
fuse destructor  and  to  reconvey  the  same  to  the 
council ;  this  the  trustees  refused  to  do. 

Therefore,  in  December,  190;i,  the  council  conveyed 
the  said  portion  of  land  to  a  Mr.  Davies  in  considera- 
tion of  £239,  and  took  a  recoaTi«y»noe  from  him  in 
consideration  of  a  like  sum  of  £250  ;  no  money,  in 
fact,  passed  between  them. 

In  January,  1904,  the  council  proceeded  to  erect 
the  refuse  destructor  on  the  said  portion  of  land,  and 
in  April,  1904,  this  action  was  commenced  to  obtain 
an  injunction. 

Upjohn,  K.O.,  and  Borndl,  for  the  plaintiffs,  cited 
AUornaj-Oeiitral  v.  Teddington  Urban.  District  dmncil, 
46  W.  R.  8«,  [1898]  I  Oh.  66;  Atlorneff-Gtneral  ▼. 
JInnwell  Urban  DUirici  Council,  48  W.  B.  69,  690, 
[1900]  1  Gh.  fil,  [1900]  2  Ch.  377. 

I1ancJi:uiert$,  K.C.,  and  R.  J.  Par!:er,  for  the  defend- 
ants, cited  Atliirney-Gentral  v.  Corporation  0/ Sunder- 
laml,  2  Cb.  DiT.  634, 

Fab  WELL,  J.,  in  ei'^ing  judgment,  said  that  under 
section  10  of  the  Electric  Lighting  Act,  1882,  the 
council  had  the  power  of  supplying  electricity  and 
nothing  else,  Thisaectisn,  read  together  with  section 
8  of  the  Electric  Lighting  (Olauaes)  Act,  1809,  meant 
that  the  council's  powers  of  acquisition  are  limited  to 
the  special  purpose,  and  the  words  "dispose  of"  in 
section  8  meant  to  sell  out  and  out.  It  was  quite  clear 
that  the  suggestion  that  a  refuse  destructor  is  really 
part  of  the  generating  station  was  an  afterthought, 
and  could  not  be  supported  in  fact.  There  was 
nothing  in  the  Act  of  1899  to  justify  what  the  council 
has  done,  and  it  was  ultra  viru, 

Inj'arteticn  'jranted. 

Solioiton  for  the  plaintiff*,  Fruhfiihli, 

Solicitors  for  the  defendants,  Sharpt,  Parker, 
Pritcharth,  Barham,  &  Law/ord,  for  J.  C  Jones, 
Pontypridd, 


y.J-J 


Aug,  4,  1903. 


iatite  a  eoneurrent  lorii  and  to  sp.rut  the  same  out  of  the 
/aritflicttoa  oa  th«  dcftnii'int,  and  alio  to  leroe  the  tajj^r 
b}/  sending  a  copy  therm/  through  the  pott  addramd  to 
the  defendant  at  five  different  addre»if*,  tkrte.  of  thtte 
addresses  beinrf  in  Englitnd  and  two  in  Belgium. 

Held,  that  this  order  was  regular  within  ord.  6,  rr. 
1,  1'. 

Motion. 

In  the  coarse  of  this  action  a  writ  wa<  issued  on  the 
7th  of  December,  1904,  and  on  the  ISth  of  Uarcb. 
1905,  tbe  plaintiff*  obtained  an  order  for  aubstituted 
servioe. 

This  order  was  di9charjs;ed  on  the  11th  of  May  upon 
the  evidence  of  defendant's  daughter  that  the  defend- 
ant had  gone  out  of  the  jurisdiotion  before  the  data  of 
the  issue  of  tbe  writ. 

On  the  5th  of  June  the  plaintiffs  obtained  a  further 
order,  giving  them  leave  to  issue  a  concurrent  writ 
and  serve  tbe  same  out  of  the  jnrisdiotion  upon  the 
defendant,  and  also  to  serve  the  game  by  sending  & 
copy  thereof  through  the  post  addressed  to  tbo 
defendant  at  five  different  places,  three  of  these  being 
in  England  and  two  in  Belgium. 

The  defendant  now  moved  to  discharge  thi*  ord«r 
on  the  ground  that,  as  it  appeared  by  the  wnt  tbat 
the  defendant  was  out  of  the  jurisdiotig&,  QO  order 
could  be  made  for  service  within  it. 

Q.  J.  Wood,  for  the  motion. 

Eire,  E.G.,  and  RoHfron,  for  tbe  plaintiffs,  dted 
Ford  V,  Shephard,  34  W.  R.  63. 

SwiNFKf  Eadt,  J.,  in  giving  judgment,  said  th&t 
this  case  was  similar  to  Ford  v.  SGphard.  He  was 
satisfied  that  the  defendant  was  trying  to  avoid 
personal  service.    The  tight  order  had  been  made. 

Motion  re/uBed. 

Bolioitors  for  the  plaintiffs,  Tarry,  Sherlock,  A 
King. 

Solicitor  foe  the  defendant,  Oraham  Gordon.        


June  29,  190S. 


Oban.  Div, 
Swinfen  Sady, 

Westsbs    ScrBtrEB.Uf    and    Notting    Hill   Pih- 

MXNENT    BKXETIT    ButLDtWQ  SOCIETY  V.  HUCK- 

LIDOE.  (a.) 
Practice— Writ  of  sammont—De/endant  out  of  jurisdie- 
tion—SiibstittO^  service  of  same  writ  within  Juris- 
diction—Ord,  6,  rr.  I,  2. 
The  plaintiffs  obtained  an  order  giving  them  leave  to 


(a.)  Beported  by  P.  John  Bolakd,  Esq.,  Barrister- 
at-Law 


K.  B.  Div,  •) 

(Lord   Alverstone,    L.C.J.,    and  ; 
PhiUimore  and  Jelf,  jj.)        ; 

LaBITXB  CI.  LabMER,   (a.) 

Married  woman — Husband  and  toi/s— Action  of  detinue 
by  wife  agatjist  husband — Married  Women's  Property 
Act,  1882  (43  (ft  46  Vict.  e.  7o),  m,  12,  17. 

Under  section  12  of  the  Married  Women's  Propeetjf 
Aet,  1882,  an  action  of  detina*  by  a  married  wom«» 
agSinst  her  husband  in  resped  of  her  personal  propertg  is 
maintainable. 

Appeal  from  the  deputy-judge  of  the  Brompton 
County  Court, 

The  action  was  brought  by  a  married  woman  living 
apart  from  her  husband,  against  her  husband,  to 
recover  certain  of  her  goods  or  their  value. 

The  defendant  took  the  objection  that  an  action  of 
detinue  by  a  married  woman  against  her  boabaDd 
does  not  lie,  but  the  deputy-judge  overruled  tbe 
objection  and  gave  judgment  for  the  plaintiff. 

Tbe  defendant  appealed. 

(o.)  Reported  by  Alan  Hooq,  Esq.,  Barrister- 
at-Lsw. 


VoLLIV. 
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HlOH  COXTBT. 


Lasnbb  v.  Labrbb. 


HlQH  GOTTBT. 


Ood  Sinclair,  for  the  defendant. — This  action 
wiQ  not  lie.  The  right  conferred  on  a  wife 
to  roe  bar  husband  hy  aealaon  12  of  the 
Married  Women's  Property  Act,  1882,  is  con- 
fined to  actions  "  for  the  protection  and  seonrity  of 
her  personal  property."  Those  words  do  not  inolnde 
qnsstions  of  ntle  or  possession.  The  proper  remedy 
was  for  the  wife  to  have  applied  nndar  section  17  of 
the  Act  to  a  judge  of  the  High  Court  or  to  a  county 
court  judge,  who  may  make  snoh  order  with  regard 
to  the  property  as  he  thinks  fit. 

i^mmon*.  for  the  plaintifF. — ^The  action  does  lie ; 
section  17  is  merely  an  alternative  remedy.  An  action 
for  detinue  is  an  action  for  the  protection  of 
property. 

He  referred  to  Ba»haU  t.  Bathall,  Timet,  Nov. 
21, 1884. 

CoxSindair  replied. 

Lord  Altkbstohz,  L.O.J. — In  this  caw  it  has  been 
contended  on  behalf  of  the  defendant  that  the  action 
will  not  lie.  The  question  turns  on  sections  12  and 
17  of  the  Harried  Women's  Property  Act  Section  12 
provides  that  "  every  woman,  whether  married  before 
or  after  this  Aot,  shall  have  in  her  own  name  against 
all  persons  whomsoever,  including  her  husband,  the 
lame  civil  remedies  ...  for  the  protection  of  her  own 
separate  property  as  if  such  property  belonged  to 
her  at  feme  tole ;  but  exorot  as  aforesaid  no  huslMind 
or  wife  shall  be  entitled  to  sue  the  other  for  a 
tort " ;  and  by  section  17,  "  in  any  question  between 
husband  and  wife  as  to  the  title  to  or  possession  of 
property  either  party  may  apply  to  a  judge  of  the 
nigk  doort  or  of  a  county  court,  who  may  make 
sudt  order  with  respect  to  the  propwty  in  dispute  as 
he  thinks  fit."  Itu  argued  for  the  defendant  that 
the  qaestion  in  this  case  relates  to  the  title  to  and 
possession  of  property,  and  that  the  plaintiff's  remedy 
u  therefore  by  an  application  under  section  17.  But 
in  my  opinion  on  the  tme  ooostmotaon  of  section  12 
tiie  action  does  lie.  It  is  dear  that  the  section 
oontemplates  some  torts  in  respect  of  which  a  wife 
can  sue  her  husband,  provided  protection  and  security 
of  her  property  be  concerned.  The  question  is.  what 
torts  are  oovned  by  the  section,  and  the  diffionlty 
which  I  have  had,  and  to  which  there  does  not  appear 
to  be  any  answer,  is  that  if  an  action  will  lie  against 
a  husband  for  damaging  a  chattel  of  the  wife's,  as  it 
clearly  would,  there  does  not  seem  to  be  any  reason 
why  an  action  should  not  also  lie  if  the  hniband  is  also 
wrongfully  detaining  the  chattel.  It  is  said  that  in  the 
latter  case  a  qaestion  of  title  is  involved,  and  that  the 
wife  is  therefore  relegated  to  her  remedy  under  section 
17.^  It  is  not  unimportant  to  observe  that  section 
17  is  an  amendment  of  a  similar  section  (lection  9) 
in  the  Aot  of  1870,  whereas  section  12  is  new ;  in  my 
(pinion  the  language  of  section  17,  enabling  a  husband 
or  wife  to  have  a  dispute  determined  as  to  the  tiUe  to 
w  possession  of  property  is  not  snffioientiy  strong  to 
to  take  away  the  right  of  aotion  conferred  l^  section 
12.  I  am  therefore  of  opinion  that  this  appeal 
most  be  dismissed. 

_  PniLUicoBa,  J. — ^I  agree.  I  was  inclined  at  one 
time  to  think  that  section  17  barred  any  proceedings 
by  way  of  action  in  a  case  of  this  kind,  or,  to  pnt  it 
■KM  accurately,  that,  section  12  bein^  the  enabling 
Motion,  section  17  had  the  effect  of  limiting  the  scope 
<|J  Motion  12 ;  but  I  have  come  to  the  oondusion  that 
thu  is  not  the  right  view.  The  Act  of  1882  is  not  a 
onsplete  code  dealing  with  the  rights  and  position 
of  manied  women,  ft  deals  only  with  their  property, 
ud  so  donbt  in  the  drafting  of  section  12  the  main 
tOM  was  tiut  it  was  necessary  to  give  a  married 


woman  the  right  to  take  proceedings  with  regard  to 
her  property,  and  therefore  the  words  "  protection  and 
seonrity"  were  inserted  in  the  section.  It  would 
have  made  the  section  dearer  if  the  word  "  recovery  " 
had  also  been  used,  and  it  is  the  absence  of  that  word 
that  has  given  rise  to  the  difficulty.  But  although  I 
appreciate  the  objection  based  on  that  omission,  I  see 
a  still  greater  objection,  that  if  section  12  is  limited 
quoad  the  husband  it  is  also  limited  as  regards 
tliird  parties.  Farther,  when  one  comes  to  section  17 
one  &nda  that  the  application  which  may  be  made 
under  that  section  is  limited  to  a  dispute  between 
husband  and  wife  as  to  the  title  to  or  possession  of 
property.  There  is  further  no  power  under  that  section 
to  awara  damaRCS  for  injury  to  or  detention  of  the 
property.  On  the  whole,  therefore,  I  am  of  opinion 
that  the  language  of  section  12  must  be  considered 
wide  enough  to  include  actions  for  the  recovery  of 
all  kinds  of  personal  property,  induding  ehotes  in 
action.  I  say  nothing  as  to  an  aotion  for  &e  recovery 
of  real  property. 

JxLF,  J. — I  agree.  For  my  part  I  have  a  much 
more  deoided  view  as  to  the  eff«ot  of  section  12  than 
has  been  expressed  by  the  other  members  of  the 
court.  The  Aot  of  1882  was  intended  to  place  a 
married  woman  in  a  very  different  position  as  regards 
her  separate  property  from  that  wliich  she  had 
previouely  ocoapied.  It  having  been  enacted  that 
a  married  woman  should  be  capable  of  holding 
property  as  if  she  were  a  feme  eole,  it  became 
necessary  to  give  her  remedies  with  regard  to 
her  separate  property,  and  it  was  only  logical  to 
give  her  the  same  remedies  for  the  protection 
of  her  property  as  are  possessed  by  any  other 
person.  So  far  from  reading  the  words  "  protection 
and  security"  in  section  12  as  being  a  limitation  on 
the  remedies  of  a  married  woman  in  respect  of  her 
property,  I  am  dearly  of  opinion  the  section  includes 
actions  by  a  married  woman  to  recover  her  property, 
and  a  great  deal  more.  The  first  thing  necessary  for 
the  protection  of  property  is  means  to  prevent  it  from 
being  taken  from  the  owner,  or  to  g^t  it  back  if  it  has 
been  taken.  The  section  enables  a  married  woman  to 
prosecute  amongst  others  her  husband  for  stealing  her 
property  (providing  they  are  not  at  the  time  hving 
together),  and  it  certainly  seems  a  strong  thing  to  say 
that  the  same  section  which  confers  that  light  does 
not  enable  her  to  sue  her  husband  in  detinue.  The 
provisions  of  section  17  seem  to  me  intended  to  enable 
certain  simple  questions  in  dispute  between  husband 
and  wife  to  be  dealt  with  in  a  summary  way.  But 
the  section  is  confined  to  questions  of  titie  and 
possession ;  it  does  not  apply  as  between  a  wife  and 
third  parties,  and  there  is  no  power  to  have  the 
question  submitted  to  a  jury  or  to  award  damages. 
It  seems  to  me  quite  impossible  to  say  that  that 
limited  permissive  right  can  in  any  way  restrict  or 
cut  down  the  effect  of  section  12.  Actions  of  this 
description  have,  I  believe,  since  the  psssing  of  the 
Aot  frequently  been  brought  by  married  women  in 
their  own  names  both  agamst  third  persons  and  their 
husbands. 

Appeal  dismieted;  leave  to  appeal. 

Solidtors  for  plaintiff,  OtuxM  Saneon  &  Co. 

Solidtor  for  defendant,  F,  Fitz  Payne. 
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HlOH  COUET. 


Stonb  v.  HoBiaira. 


HiOH  Goxrxt. 


Prob.  DiT.  &  Adm.  Dir.  ) 
Probate.  ■ 


May  18,  19,  1906. 


(Oorell  BwneB,  P.)      j 

Stone  v.  Hoskins.  (a.) 
Probaie—Mutual  toill—Freth  wiV. 

A  Jtusland  and  ioife  enterti  into  an  "aTran^ement" 
to  mat*  taillt  in  e^ch  other's  favour,  nnd  did  to.  The 
wife  prrdecemed  hT  hutbtind,  and  at  her  death  it  uki« 
fountt  tliat  tfie  had,  sinee  the  makinij  of  hf.r  mil,  vutdt 
oilier  viilU  unktiown  to  her  huiband,  which  reduced  the 
aifti  originally  mule  fo  him. 

The  Court  held  that  the  mtttaal  tnill  had  not  beeame 
irrevoeable  hy  death,  for  the  iesiatrim  had  mt  stood  by  it, 
hut  had  rxecated  n  later  will,  and  the  hitthand  wii»  not 
prejudiced,  for  he  had  noiicefrom  the  death. 

The  teitatrii,  Eoaily  Ho«kini,  died  on  the  3rd  ol 

Mwch,  1904.  ,   ,^  .  ^u       1.  J  w 

From  the  BTidence  it  appeared  that  tbere  had  been 
an  agreement,  or  aa  it  -wm  iaid.  "  an  arriOgement " 
that  the  tesUtrix  and  her  husband  should  make  mutual 
wills  in  favoTit  of  ewsh  other,  and  on  the  2Ut  of 
November,  1900,  the  tettatrii  made  a  will  by  which  she 
left  aU  bar  property  to  her  huaband  with  the  excep- 
tion of  £50.  .,       ■L.       1  J 

The  testatrix,  bowever,  without  tbe  knowledge 
of  her  husbind  executed  three  other  willi,  on  the  29  th 
of  June,  1901.  the  21th  of  Juoe.  1902,  and  the  lat  of 
February,  U»04.  respectively,  and  each  time  reduead 
the  eitta  to  tbe  husband. 

The  executors  of  tbe  last  will  claimed  probate,  sad 
tbe  husband,  as  defendant,  propounded  the  will  of  tbe 
2lBt  of  NoTemher,  1900,  and  set  up  the  alleged  agree- 
ment. He  asked  the  court  to  pronounce  against  the 
plaintiffs'  will  and  alternatively  connterolairoed  that 
if  tbe  same  was  admitted  to  probata  the  ©leoutora 
should  be  directed  to  hold  the  property  of  the 
testatrix  in  trust  for  the  persons  benefited  tinder  the 
earlier  will.  The  substance  of  the  case  he  set  up  waa 
that  the  testatrix,  without  notice  to  him,  had 
attempted  to  depart  from  the  bargain  which  had  been 
OMried  oat  by  the  mutual  wills, 

Sarmird.  for  the  defendant.— Neither  party  could 
alter  bis  or  bar  will  without  the  consent  of,  or  notice 
to.  the  other  party. 

Banket,  K.C.,  and  Ji.  B.  Fntahard,  for  tbe  plaln- 

tiffs.— An  agreement  to  make  a  will  is  not  an  agree- 

ment  not  to  revoke,  „,    ,,  ,     *jj     o7j  • 

They    dted    Hobton   v.     Blackburn,   1    Add.    ili  , 

WalpoU  V.  Orford,  3  Ves.  402,  418. 


Say  dent  for  a  benefloiary, 

GoBBLi-  Barnes,  P..  in  deUvericg  a  considered 
judgment,  said  there  were  no  doubt  mutnal  wills 
niade  in  accordance  with  an  arrangement.  The 
testatrix,  however,  departed  from  that  arrange- 
ment and  after  warda  died,  but  the  huaband  did 
not  bear  of  her  departure  until  after  her  death. 
He  now  claims  that  in  the  event  which  happened, 
of  my  pronouncing  tor  the  will,  the  eifeatore  of 
it  should  hold  the  property  passing;  under  it  on 
the  trusU  of  the  arrangement.  Tbe  contention 
of  the  defendant  is  that  there  was  this 
MTangement  prior  to  the  marriage  and  it  baa 
been  carried  out  by  the  wills  of  1900.  and  aa  he  has 
not  departed  from  the  arrangement  on  his  part, 
he   onght    to    have    a    declaration    that    mattera 


should  still  stand  on  the  basis  of  tbe  arrangemiat. 
On  the  other  hand  tbe  point  is  made  that  the  arrange- 
ment contemplated  by  its  very  nature  »  power  tj 
revoke  it  in  certain  circumstanoea— I'.e.,  that  it  la  not 
of  the  character  of  a  settlement,  and  the  fact  that  it 
was  to  be  carried  oat  by  will  indicates  its  revocabUity. 
Unless  the  deceased  died  standing  by  her  will,  so  to 
speak,  she  could  depart  from  the  arrangement  by  her 
biuband's  consent  or  notice  given  to  bim.  It  »■, * 
know,  objected  here  that  notice  was  not  given.  This 
brings  me  to  the  consideration  of  such  authority  u 
(here  is  on  the  point.  1  am  indebted  to  Mr.  Hjyd*n 
for  the  reference  to  Hargreave'a  Juridif il  Argmneats, 
vol.  2,  p.  304,  where  that  very  learned  lawyer 
in  his  elaborate  opinion  on  Walpole't  ca»t — n'a/fwfe 
(Lord)  V.  Orford  {Lord).  ^  Ves.  402— sets  oat 
at  much  greater  length  than  the  ropoit  in 
1  Dickens  the  judgment  of  Lord  Camden  in  Dufo\iT  v, 
Ptrdra,  1  Dick.  419.  The  case  before  me  baa  b*eu 
diacosaed  on  tbe  Jinea  there  indicated.  There  it  iJ 
said  as  follows;  "A  mutual  will  is  a  revocable  act 
If.  may  be  revoked  by  joint  consent  clearly  ;  by  one 
only  it  be  gives  notice  1  can  admit,  but  to  affirm  th»t 
the  aufvivor  (who  has  deluded  his  partner  in  this 
will  upon  the  faith  and  persuasion  that  he  would 
perform  his  part)  may  legaUy  recall  his  contrsot 
either  secretly  daring  the  joint  lives  or  af  (er  at  J^ 
pleasure,  I  cannot  aUoff,  ...  It  not  revoked 
daring  the  joint  lives  by  any  open  act,  be  ttat  diM 
first  dies  with  the  promise  of  the  aurvivor  tbiil 
the  joint  will  ahaU  stand.  It  is  too  late  after- 
wards for  the  aurvivor  to  change  his  mftid,  beoauie 
the  firat  dier'a  will  ia  then  irrevocable,  which  woall 
otherwise  have  been  differently  framed  if  that  testator 
had  been  apprized  of  this  dissent,  .  .  .  T"<>°8"  * 
will  ia  always  revocable,  and  the  last  must  always  W 
the  testator's  will,  yet  a  man  may  so  bind  bis  assets 
by  agreement  that  his  will  shall  bs  a  trustee  for  per- 
formance of  his  agreement.  .  .  .  These  oases  are 
common,  and  there  is  no  difference  between  promuiDg 
t»  make  a  will  in  such  a  form  and  making  his  «iU 
with  a  promise  not  to  revoke  it.  This  coort  does  noi 
set  aside  the  will,  but  makes  the  devisee  heir  a 
executor  trustee  to  pnrform  the  contract."  . 

It  appears  to  me  that  the  result  ia  tolerably  pw»»' 
If  these  two  people  had  made  wills  which  were  a»i»i- 
ing  at  the  death  of  the  first  to  die.  and  the  samvat 
had  taken  a  bsnefit  by  that  death,  the  view  w 
perfectly  weU  founded  that  the  aarvivor  c«nn« 
depart  from  tbe  arrangemeat  on  his  part,  because  ^ 
the  death  of  the  other  party  the  will  of  that  part? 
and  the  arrangemont  had  become  irrevocable  ;  dbv 
that  case  is  entirely  diffareat  from  the  present.  wlier« 
the  first  person  to  die  has  not  stood  by  the  bargain  soa 
her  "mutual"  wUl  has  in  consequence  not  becotne 
irrevocable.  The  only  object  of  notice  U  to  eni^' 
the  other  party  to  the  bargain  to  alter  his  or  her  mw 
also,  but  the  aurvivor  in  the  preaent  case  u  not  lo  so? 
way  prejudiced.  He  has  notice  as  from  the  asam- 
I  cannot  see  that  the  CBSaa  cited  support  the  pro- 
position for  which  the  defendant  contends,  ^^  ^ 
result  that  ha  must,  I  think,  fail  to  obtain  the  diKUm 
tion  which  he  aseka.  I  prononnoa  for  the  wm  v 
1904. 

Solidtora  lor  pluntiffs  and  the  beneficiary,  Ta^m 
Boare,  it  Pilcher,  for  J.  *  S.  P.  Pope,  Exeter. 

SoUoitors  tor  defendant,  H.  Tyrrell  <fc  Son,  for  *r«tiw^ 
Beal,  Exeter.  ^^ 


(a.)  Eeport©4  by  Qyrrsws  Hall,  Esq.,  Barriater- 
at-Law. 
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CorxT  OF  Afpzal. 


Ik  bb  Taskeb  &  Soitb  (LiMrrBD}. 


OOUBT  OF  APTKAI, 


(Sourt  of  apjital. 

From  Chan.  Biv,  \   June  21,  22,  23, 

(Vaaghftn  WUliaius.  Stirling,  and  [       21  ;    Aug.    6, 
Cozciu-Hardj.  L.J  J.)  }       1903. 

/))  r*  Taskeb  &  SoKB  (LiscrxKo). 
HoAttx  V.  Taskek  &  Sons  (Limited),  (a.) 

Comjiany — Dtheniarti — [uue  ai  itcuritij  for  loan — Pa;/- 
nxettt  off  <>/  luixn — Deheniurea  rctuTRed  to  company  with 
hlank  tratti/eri — IltijUleTtd  oivtier — Subtequtnt  traaa- 
/er  to  purchaser  /ifr  vulm — PHorilia. 

A  company  duli/  ittued  a  teriM  n/  dtheniura,  each  of 
which  wot  to  rank  piici  paasu  wiUt  the  othtrt.  Certain 
of  thett  dtbenture§  wire  itttud  as  coUattral  seettritg  for 
loaju  maile  to  the  company.  On  repayment  of  the  loant 
thett  delieKtura  were,  returned  to  the  company  with  hlank 
trant/ert,  but  they  were  not  tram/erred  to  the  cojnfHtnif, 
and  the  original  holders  continued  on  the  reyiilcr  as  th« 
mo'inrt  o/  inch  dthentnret.  Subsef/uenlly  these  dtbenturc) 
were  traiu/erred  to  holders  for  vahte  by  completing  the 
biank  truiu/tr», 

JJeid,  thai  the  tram/ereu  «w«  not  ejUitkd  to  raiA 
pari  paasu  ttith  these  debenture-holders  to  whom  deben- 
luret  had  beta  ai  once  issued  for  their  full  nominal 
viilue,  37ie  effect  of  uihat  was  done  teas  to  pay  fff  an 
ineumhruace  which,  even  if  it  could  be  kept  alive,  could 
moi  Ix  tei  up  bij  the  comjtany,  the  original  mortgagor 
against  subattjtient  titcumhrancert,  and  the  traxJtftreei 
v>tTt  i«  tiO  better  potitiou  than  the  compant/. 

DieeUion  of  Ktikevdah,  J.  (53  IF.  It.  2-17,  [19051  1  Cb. 
283),  aftrmed. 

Tbia  was  ao  appeal  against  the  deotaioo  of  KeVawicb, 
J.  (reported  53  W.  E.  247,  [1005]  1  Gh.  283),  upon  the 
further  oomideration  of  a  debenture-holders'  action. 

The  artiolea  of  the  company  and  the  conditions  of 
tilfl  debentures  are  fully  aet  out  in  the  report  of  the 
case  in  the  court  below. 

In  1899  the  defendant  companf ,  haviusr  power  to 
issue  flrat  mortgage  debsntures  up  to  i"35,000,  part 
only  of  which  bad  been  is«ued,  and  being  in  want  of 
money,  borroweit  money  from  two  gsntlemen  nimed 
Asbby  and  Herbert,  and  isaued  to  the  lenders  deben* 
tares  to  twioe  the  amount  of  their  respective  loans. 
The  oompany  paid  off  parta  of  tbeae  loans  from  time 
to  tune,  and  upon  each  occasion  received  back  from 
tb»  lender  debentures  of  twice  the  value  of  the  money 
■o  paid,  and  also,  by  requeat  of  the  company,  a 
tiansfer  of  those  debenturea  executed  by  the  lender  in 
blank  except  ai  to  bis  own  came.  Prom  time  to  time 
the  company  received  applications  for  new  dBbeuturaa. 
Whenever  such  an  application  was  received,  the  com- 
pany, on  payment  of  the  amount  secured  by  the 
aebeutnres.  banded  the  debentures  to  the  applicant, 
tcig«tlier  with  the  transfers  tji  respect  thereof,  with  the 
blaiiln  filled  in  by  the  company.  In  other  cases  the 
OOniMfiy  depoiited  the  debenttirei  as  security  with 
persons  who  had  made  advancea,  but  without  the 
tranafert.  All  the  holders  of  these  dtabentures  were 
■et  out  in  the  second  achedule,  parts  1,  2,  3,  and 
4  of  the  master's  oerti Scale,  and  their  olum  to  be 
debeotore-bolders  was  adjourned  into  court.  The 
qneatiOB  _w««,  whether  the  transaction  above  referred 
to  was  in  effect  a  transfer  of  the  debentures,  or 
whether  it  was  a  newisauaof  debentures  which  had 
b«eil  discharged.  The  debentures  as  originaliy  issued 
vnt  wcared  by  a  trust  deed,  and  it  was  provided  by 
tlM  oo&ditiona  that  ell  the  debentures  of  the  seiies 
tlioold  rank  pari /xi!ju  as  a  iirat  charge  on  the  pro' 
potf  Uid  undertaking  of   the   company,   and  that 

(«.}  Bepotted  by  J.  I.  Stibuno,  Esq.,  Barrister- 
at-Law, 


the  company  should  not  be  at  liberty  to  create  any 
mortgage  or  charge  npon  its  trndertaking  in  priority 
to  or  pari  paisti  with  thoso  debentures.  It  was  con- 
tended on  behalf  of  the  plaintiff  in  the  debenture- 
holders'  action  and  of  other  debenture-holders 
specified  in  the  first  schedule  to  the  certificate,  m  to 
whose  rights  there  was  no  question,  that  the  persons 
mentioned  in  the  second  schedule  were  not  entitled  to 
the  benefits  of  the  trust  deed.  Kekewich,  J.,  said 
that  the  question  was  of  some  importance  to  those 
interested  in  the  iaaue  of  debentures,  and  he  thought 
it  was  a  completely  new  question.  The  debentures 
specified  in  the  second  schedule  might  bs  perfectly 
good  as  against  the  company,  but  the  question  was 
whether  they  were  entitled  to  rank  pari  passu  with 
the  debentures  specified  in  the  fi^rat  schedule.  His 
lordship  came  to  the  oonolusioD  that  when  the 
repaymeat  was  made  the  debt  was  gone,  and  that 
wnf n  the  company  borrowed  further  luonep,  whether 
by  depositing  the  debentures  as  collateral  seeurities 
or  by  issuing  them  in  the  ordinary  way,  they  really 
iigued  new  debentures.  Consequently  the  only 
persons  entitled  to  rank  as  holders  of  the  iaau*  of 
debentures  for  £35,000  were  those  mentioned  in  the 
first  schedule.  Some  of  the  persona  mentioaed  in  the 
second  schedule  appealed. 

Younger,  A'.C,  and  Ftterion,  for  the  appellants. — 
These  debentures  were  issued  at  collateral  aecurity  for 
a  loan.     The  loan  was  paid  off,  bat  the  payment  off  of 
the  loan  was  not  a  payment  off  of  the  debentiires, 
which  remained  in  the  names  of  the  persons  to  whom 
they  were  issued  as  collateral  security.     An  issue  of 
debenture*  hf  way  of  collateral  security  is  perfeotly 
valid  I  la  re  Regent's  Canal  Iromvorlcs   Co.,   24  W.  K. 
S87,  3  Gh,  D.  43.     The  other  debenture-holders  have 
no  right  to  complain  of  the  bargain  between  the  com- 
pany^  and  the  lender  that  the  debentures  shall   be 
security  for  the  loan,  and  thoy  can  have  still  less  right 
to  complain  that  when  the  debentures  caase  to  be 
security  on  payment  off  of    the  loan  the  company 
obtains  value  for  them  in  cash.     On  the  payment  off 
of  the  loan  the  company  acquired  an  equity  against 
the  holder  that  he  should  deliver  up  the  debentures 
without  further  p»yment,  and  it  is  really  this  equity 
which  is  now  being  set  np  by  the  respondents.    But 
they  are  barred  by  condition  9,  which  provides  that 
payment  shall  be  maie  without  regard  to  any  equities 
between  the  company  and  any  intermediate  holder. 
This  case  i*  not  covered  by  the  decision  in  In  re  (Jeorge 
lioutledge  A  Son),  53  W.  K,  44,  [1904]  2  Gh.  474,  That 
case  decided   that  on    the  company  bsooming    the 
registered  holder  of  a  debenture  issued  by  itself  both 
the  debt  and  the  security  were  gone,  and  the  only 
contract  between  the  company  and  the  transferee  in 
that  esse  was  to  give  the  transferee  the  particular 
bit    of     paper    which    was    absolutely    inoperative, 
The  result  was  that  the  traniferoe  got  nothing,  but 
Buckley,  J.,  did  say  that  if  there  is  a  contract  that 
a  person  is  to  have  a  loan  on  the  t«rms  that  the 
lender  is  to  have  a  bindtog  aecurity  and  be  does 
not  get  that  which  he  baa  contracted  to  have,  he  has 
the  right  to  be  placed  in  the  same  position  as  if  he 
had  got  it.      Here  the  transferees  advanced   theic 
money  on  the  understanding  that  they  were  to  have 
valid  debentures  issued  to  them,  and  this  part  of  the 
judgment  is,  therefore,  in  favour  of  the  appellants. 
The  company  here  was  never  the  registered  holder  of 
the  debentures.     They  remained  in  the  names  of  the 
original  lenders  as  trustees  for  the  company  and  were 
thus    kept  alive:    Palmer  on   Debentures,    p.    120; 
Adams  v.  Angel,  25  W.  E,  139,  5  Ch.  D. <534  ;  Thorne  v. 
«7unn,  [1895]  A.  C.  11.  43  W.  B.  Dig.  121 ;    Lifptida- 
tion  Estates  Purchase  Co.  v.  Wiltoughby,  46  W.  H.  589. 
[1898]  A.  C.  321. 
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GOUBT  OF  ATFULi 


In  bb  Taokxb  ft  Soirs  (LnnTBD). 


OOTTBX  OF  AfPSAI. 


J«  n  Anglo- DanuHan  Steam  Navigation  Co.,  23 
W.  B.  783,  20  Eq.  339 ;  Frazer  t.  Jones,  6  Hare  475 ; 
Watti  T.  8ym$*,  1  De  O.  M.  ft  G.  240 ;  Jb&Mon  ▼. 
Tfe&«far,  2  W.  B.  285 ;  and  Otttr  t.  Lord  Vaux,  6 
W.  B.  188,  6  De  G.  M.  &  a.  638,  were  alio  cited. 

P.  0.  Lavrenee,  K.O.,  and  Aihton  Orou,  for  the 
plaintiff. — What  was  done  amonnted  to  a  te-iMue  of 
these  debattorei.  Condition  2  of  the  debenture 
prevents  the  new  isane  of  a  debenture  whioh  has  been 
paid  off.  In  any  oaae  the  company  cannot  let  op 
theee  debentnies  against  penons  who  are  in  the 
position  of  prior  mortgagees. 

Shddon,  for  other  debentnre-holden  in  the  first 
schedule,  dted  Bobinion  v.  MontgomeryMre  Brewery 
Co.,  [1896]  2  Oh.  841,  at  p.  849, 45  W.  B.  Dig.  25 ;  and 
Jllowatt  V.  Oattk  Steel  and  Ironvorke  Co.,  34  Oh.  D. 
58,  35  W.  B.  Dig.  82. 

Totrnger,  K.C.,  replied. 

Our,  adv.  vvtt, 

Ang.  5.— VATTOHAir  WiLUAUS,  Ii.J.— I  am  of 
Ojnnion  that  the  judgment  of  Eekewioh,  3.,  ought  to 
be  affirmed.  "Die  same  point  appears  to  have  been 
already  dedded  Ij  Bnokley,  J.,  in  In  re  Oeorge 
BouOedge  A  8on$  {Limited).  I  have  read  the  jndg- 
ments  of  Stirling,  LJ.,  and  of  Cozens-Hardy,  L.J., 
in  the  present  case,  and  it  is  sufficient  for  me  to  say 
that  the  conclusion  at  whioh  I  have  arrived  is  fortified 
by  the  reasoning  contained  in  those  judgments. 

STiBiJNa,  L. J.,  then  read  the  following  judgment : 
The  question  on  this  appeal  is  whether  the  holders  of 
oertam  debentures  forming  part  of  an  issue  by  the 
company  of  first  mortgage  debentures  to  the  nominid 
amount  of  £35,000  are  entitled  to  the  benefit  of  sudi 
debentures  as  against  the  holders  of  the  other  deben- 
tures, ^e  powers  of  the  company,  as  defined  by  the 
artides,  are  as  stated  in  the  report  m  [1905]  1  Oh.  283. 
The  debentures  were  for  sums  of  £20,  £60,  or  £100 
each.  Bach  of  them  contained  covenants  on  the  part 
of  the  company  that  the  company  would,  on  the  1st  of 
April,  1946,  or  on  such  earher  date  as  the  principal 
moneys  thereby  secured  became  payable  in  accord- 
ance with  the  conditions  indorsed  thereon,  pay  to  the 
person  named  in  the  debenture,  or  other  registered 
holders  thereof,  the  sum  named  therein,  and  would, 
in  the  meantime,  pay  interest  on  sudi  sum  at  the  rate 
of  6  per  cent,  per  annum  by  equal  half-yearly  pay- 
ments <A  the  let  of  April  and  tne  Ist  of  October  in 
each  yc.  Bach  debenture  also  contdned  a  charge 
of  snoh  prino^ial  and  interest  on  the  nndertkldng  of 
the  company  and  all  its  property,  whatsoever  and 
wheresoever,  both  present  and  future,  including 
uncalled  capital  The  material  conditions  indorsed 
on  each  debenture  are  fully  stated  in  the  report.  It 
is  sufficient  to  pdnt  out  that  by  condition  3 
the  company  was  empowered  (but  was  not  under 
any  obligation)  at  any  time  after  the  1st  of  July, 
1906,  to  redeem  the  debenture  upon  payment  of 
the  principal  and  interest  secured,  upon  giving  the 
registered  holder  six  calendar  months'  notice  of  its 
intention  so  to  do.  A  large  number  of  these 
debentures  were  iisued  to  holders  who  paid  to 
the  company  the  full  nominal  amounts  purported  to 
be  thereby  received,  and  as  to  these  no  question 
arises.  The  dispute  relates  to  debentures  given  to 
two  anntlemen  named  Ashby  and  Herbert  by  way  of 
seonnty  for  temporary  loans  of  sums  of  £1,000  and 
£700.  On  the  occasions  of  these  advances  debentures 
to  tiie  nominal  amounts  of  double  the  respective 
advances— that  is,  £2,000  and  £1,400  respectively— 
were  given  to  the  lenders;  and  it  was  stipulated  that 
the  company  should  he  at  liberty  to  pay  off  the 
advances  in  such  snms  of  not  less  than  £100,  and 
tiukt  on  each  such  payment  the  laoder  should  ifin  np 


to  the  company  securities  to  the  nominal  Mnount  of 
twice  the  sum  paid  off.  The  debentures  so  given 
were  registered  in  the  names  of  Messrs.  Ashby  and 
Herbmt  respectively.  The  company  availed  tiiem- 
selves  of  the  right  of  repayment  thus  reserved,  and 
on  each  occasion  of  repaying  part  of  a  loan  took  from 
Meisrs.  Ashby  and  Herbert  blank  transfers  of  deben- 
tures of  twice  the  nominal  amount  of  the  money  re- 
paid. After  a  shorter  or  lonser  interval  of  time  these 
transfers  were  filled  up  wiu  the  names  of  persons 
who  paid  to  the  company  the  full  nominal  ralnt  of 
the  debentures,  and  the  names  of  these  traasfetees 
were  placed  on  the  register  of  deboitures  in  the  place 
of  Adiby  or  Herbert,  as  the  case  might  be.  Tbe 
question  to  be  decided  is  whether  these  transferees 
are  entitied  to  rank  part  paeeu  with  those  debentore- 
holders  to  whom  debentures  were  at  once  iaaaed  for 
the  full  nominal  value.  It  was  not  disputed  that  if 
no  repayment  had  been  made  to  Ashby  and  Herbert, 
and  the  debentures  had  remained  in  their  hands, 
they  would  have  been  entitied  to  proiva  in 
the  action  and  to  receive  dividends  on  the 
full  amount  of  the  debentures  in  their  hands  pan' 
patau  with  the  other  debenture-holders  until  they 
received  in  full  the  principal  and  interest  due  to  them, 
^niis  right  was  estaolished  by  the  Court  of  Appeal  in 
In  re  Begenft  Canal  Ironworkt  Co.  It  was  there 
decided  that  a  company  may  issue  or  deposit  deben- 
tures by  way  of  collateral  security  for  money  lent, 
and  that  the  holders  of  othtt  debentures  of  tbe  same 
issue  have  no  equity  to  prevent  such  a  bargain  from 
being  carried  into  effect.  That  case,  however,  does 
not  govern  the  present,  because  there  tbe  hiolders 
of  the  debentures  were  in  substance  (though  not 
formally)  the  ciiginal  holders  for  value,  stancong  in 
the  position  of  Amt^  and  Herbert  in  the  present  oase^ 
and  not  in  the  position  of  the  transfoees  from  them. 
It  is  settied  law  that  a  mortgagor  who  paya  off  an 
incumbrance  created  by  himself  on  real  estate  cannot 
set  it  up  against  a  subsequent  incumbrancer :  Otter  v. 
Lord  Vaux.  Dealing  with  the  case  just  dted.  Lord 
Oranworth,  L.O.,  states  the  rule  thus  (6  De  O.  M.  ft  Q^ 
p.  643) :  "  Tbe  case  is  to  aU  intents  and  puiposas 
that  of  a  mortgagor  liable  to  pay  a  sum  of  money  to 
his  first  incumtvancer  and  ffemag  a  transfer;  bat 
that  transfer  is  something  which,  on  general  j^nndple, 
he  cannot  set  np  as  agt&st  a  creditor  claiming  by  a 
title  subsequent  to  tlwt  of  the  person  whose  charge 
he  has  so  paid  off;  he  pays  it  off  for  the  benefit  of 
ttie  inheritMice ;  and  all  persons  who  are  entitled  to 
any  portion  of  the  inheritance  under  him  are  also 
entitied  to  the  benefit  of  his  having  liquidated  a 
demand  prior  to  tbdr  tiUe."  Lord  Oranworth  speaks 
of  a  cremtor  daiming  by  title  subsequent  to  that  of 
tbe  person  whose  cha^  is  paid  off;  but,  on  prindds, 
I  can  see  no  distinction  between  the  position  of  sudi  a 
creditor  and  that  <rf  one  who  ranks  jwrt  passu  with  the 
incumbrances  paid  off.  This  being  so,  it  seems  to  me 
that,  even  if  the  company  could  keep  alive  the  deben- 
tures handed  over  by  Ashby  and  Herbert  when  they 
were  paid  off,  and  has  effectually  done  so — ^ats  which 
are  of  considerable,  but  perhaps  not  of  insuperable, 
difficulty — still  the  company  could  not  set  up  these 
debentiuee  acainst  the  holders  of  the  other  deboitnrea. 
Further,  I  think  that  the  transferees  who  dealt  with 
the  oompwu^and  ntt  with  Ashby  or  Herbert  are  in  no 
better  podtion.  In  the  first  place,  it  seems  to  me  that, 
in  tiie  circumstances  of  this  case,  the  transfers  codd 
only  confer  a  legd  tiUe  by  way  of  assignment  undtf 
the  provisions  of  section  25,  sab-seoDum  6,  of  ths 
Jadioatnre  Act,  1873;  and  that  titie  would  be  "  sub- 
ject to  all  equities  which  would  have  been  entitied  to 
priority  over  the  right  (f  the  asngnee  in  case  the  Act 
had  not  been  passed,"  and  oonseqaently  snbjeot  to  tks 
equities  of  the  other  ddMntnre-holdsirs.   It  may  h* 
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iliAt  the  hoUen  Mqaired  a  title  by  estoppel  againat 
the  compaoy ;  bnt  tnia  eitoppel  would  not  bind  the 
othor  debentore-holdera :  lee  Motoatt  t.  CoHh  Steel 
tmd  Ironioorks  Co.  Again,  condition  9,  wbioh  pro- 
Tides  that  "  the  principal  moneys  and  interest  hereby 
Monred  will  be  paid  without  regard  to  any  equities 
between  the  company  and  any  iutermediate  holder," 
does  not  ^>pear  to  meet  the  present  case.  That  dame 
ia  indeed  sufficient  to  prevent  the  company  from 
availing  itself  of  any  equity  to  which  it  was  entitled 
against  an  intermediate  holder  (see  In  re  BlakeUy 
Ordnance  Co.,  16  W.  B.  188,  3  Oh.  App.  154) ;  but 
the  equity  here  set  up  is  not  that  of  the  company, 
bat  of  the  other  debsntare-holders,  who,  in  my 
opinion,  could  only  be  exdaded  from  settinx  up  thdr 
equity  by  dear  language,  as,  for  example,  oy  words 
expressljr  authorizing  the  ooinpaay  to  reissue  deben- 
tuiee  which  had  been  paid  off.  I  was  at  one  time 
impressed  with  the  distinction  sought  to  be  drawn 
in  argument  between  redemption  under  the  con- 
ditions of  the  debentures  and  payment  off  by  virtue  of 
the  stipulation  contained  in  a  collateral  contract; 
but  the  rule  stated  in  Otter  ▼.  Lord  Vaux  appears  to 
me  to  be  independent  of  any  such  considerations.  It 
w.>nld  apply,  for  example,  when  the  jpayment  off  was 
the  result  of  a  bargain  Toluntarily  entered  into 
between  mortgagor  and  mortgagee  before  the  time 
for  redemption  of  the  mortgage  had  arrived.  For 
these  reasons  I  fed  constrained  to  come  to  the  con- 
dnsion  that  the  appeal  foils.  I  much  regret  the 
zesoh,  for  it  is  not  sn|;gested  that  there  has  Men  any 
want  of  good  faith  in  the  transactions  which  have 
given  rise  to  the  question;  and  the  present  holders 
(who,  as  I  understand,  were  ignorant  of  the  facta) 
may  well  be  excused  if  they  failed  to  detect  the 
possiUe  infirmity  of  the  titie  which  they  accepted. 

Cozbns-Hasdt,    L.J.,    then  read  the  foUowing 
judgment :  In  the  course  of  the  arguments  on  this 
^>peal  many  important  and  dlffioult  questions  have 
been  raised.    Bnt,  in  the  view  which  I  take,  it  is  not 
necessary  for  our  decision  that  a  positive  answer 
should  be  given  to  all  of  these  questions.    I  propose, 
therefore,  to  deal  very  briefly  with  several  of  tnem. 
It  has  been  argued  tiiat  a  company  which  has  once 
issued  debentures  to  the  full  auuionzed  amount  may 
meverthdess  reissue  debentures  which  have  been  paid 
ofl^  although  there  is  no  express  power  reserved  so  to  do. 
Jia  at  present  advised,  I  tbink  a  company  cannot  under 
■noh  oronmstances  reissue.   The  reissue  is  in  substance 
tiie  creation  of  a  fresh  charge.    The  extinguishment 
of  the  old  charge  must  enure  to  the  benefit  of  the 
penMos  entiUed  to  pari  passu  charges :  Frazer  v.  Jone*. 
But  it  suffices  in  the  present  case  to  say  that  the  com- 
pany did  not  profess  to  reissue,  and  that  the  appellants 
mixBt  succeed  or  fail  as  transferees  of  issued  debentures. 
I  will  only  add  that  in  any  case  in  whidi  a  compsny 
reiaanes  debentures  the  dalms  of  the  revenue  authorities 
will  demand  consideration.  Again,  it  was  argued  that 
a  cosnpany,  by  registwing  a  transfer  of  a  debenture, 
is  eatmped  from  denying  its  existence  and  validity. 
Bat  ttOM  will  not  suffice   for    the   appellants,  for 
assaming,  without  dedding,  that  they  have  a  good 
titla  by  estoppd  against  the  company,  tiie  respondents, 
who  are  registered  holders  of  the  admittedly  valid 
debentorea,  are  in  no  way  estopped  from  disputing  the 
validity  of  the  debentures  rM^tered  in  the  names  of 
the  I4>pd]ants.    MotoaU  v.  Outle  8ted  and  Ironworks 
Go.  is  a  dear  authority  against  any  such  contention. 
It  is  necessary  therefore  to   consider   whether,  as 
sgainst  the  respondents,  the  appellants  can  establish 
a  richt  to  rank  as  transferees  and  hdders  of  debentures 
of  ue  first  issue.    Now  it  has  not  been,  and  it  cannot 
he,  disputed  that  the  debentures  in  respect  of  which 
the  appellants   daim   were  issued  to  Herbert  andi 


Ashby,  who  were  re^stered  as  holders,  and  for  thia 
purpose  it  is  not  material  that  they  were  issued  as 
so-cdled  "collateral  security"  for  loans  of  lesser 
amount  than  the  face  value  of  the  debentures. 
The  debentures  thus  issued  were  redeemed  by  the 
company  when  the  loans  were  paid  off.  The 
debmtures  themselves  were  handed  back  to  the 
company  togetiier  with  transfers  in  blank.  From 
that  time  Herbert  and  Ashby  had  nothing  to  do 
with,  and  had  no  interest  in,  the  debentures.  The 
appellants  did  not  contract  with  Herbert  or  with 
iuihby.  They  entered  into  direct  rdation  with  the 
company,  and  after  a  considerable  interval  paid  to  the 
company  the  f  aoe  value  of  the  debentures.  The  blank 
transfers  were  filled  up,  and  the  appellants  were 
entered  on  the  register  as  holders.  It  seems  to  me 
that  the  redemption  of  the  debentures  by  payment  off 
of  the  loans  must  involve  precisely  the  same  conse- 
quences as  if  the  debentures  had  been  redeemed  by 
payment  off  of  the  amount  due  on  the  debentures 
themsdves.  In  either  case  the  debentures  were  spent ; 
nothing  was  due  under  or  in  respect  of  them.  But  it 
is  argued  that  they  were  kept  alive,  though  in  a  state 
of  suspended  animation,  and  were  capable  of  transfer 
at  the  dates  when  they  were  trrasferred  to  the 
appellants.  It  is  well  established  that,  it  a  limited 
owner,  such  as  a  tenant  for  life,  pays  off  a  diarge  on 
the  inheritanoe,  there  is  a  presumption  that  he  does 
not  make  a  present  of  it  to  the  owners  of  the  inheri- 
tance. So  long  as  he  lives,  he  is  the  person  whose 
duty  it  is  to  keep  down  and  whose  right  it  is  to 
reodve  the  interest.  But  on  his  death  ms  executors 
are  entitied  to  a  charge  on  the  inheritanoe,  with 
interest  from  his  death.  The  charge  extends  beyond 
the  life  estate,  and  no  question  of  merger  or  exthi- 
guishment  arises.  Lord  Cranwortii,  in  Morhy  v. 
Morley,  4  W.  B.  7S,  5  De  G.  M.  &  G.  620.  states 
the  prindple  very  dearly  thus :  "  The  result  of  the 
long  series  of  authorities,  proceeding  upon  a  very 
iutdligible  prindple,  I  take  to  be  this,  that  when  an 
incumbrance  is  paid  off  by  the  person  having  a  partial 
interest  (that  is,  an  interest  less  than  the  whole 
inheritance),  unless  there  is  something  to  show  a  con- 
trary intention,  the  presumption  is  that  he  meant  to  do 
that  irtiich  in  law  and  in  equity  he  might  have 
done— namdy,  to  keep  it  alive  for  his  own  interest, 
and  that  the  omission  was  a  mere  oversight ;  in  sudi 
a  case  the  court  will  supply  that  omission  by  giving 
him,  or  causing  the  proper  parties  to  give  him,  if 
necessary,  an  assignment  or  an  instrument  which 
shall  put  him  in  the  same  opinion  as  if  he  had 
obtained  it  for  himself."  The  presumption  is  different 
where  the  party  paying  off  the  mcnmbramce  is  entitled 
to  the  inheritwice — where  he  is  absolutdy  entitled  to 
the  fee  simple.  The  presumption  in  favour  of  ex- 
tinguishment, where  the  incumbrance  is  paid  off  by 
the  owner  of  the  inheritanoe,  doeA  not  arise  or  may  be 
rebutted  under  certain  droumstances.  In  Thame  v. 
Cann  Lord  Maonaghten  says :  "  Nothing,  I  think,  is 
better  settied  than  this,  that  when  the  owner  of  aa 
estate  pays  charges  on  the  estate  which  he  is  not  per- 
sonally Uable  to  pay,  the  question  whether  those 
charges  are  to  be  considered  as  extinguished  or  as 
kept  alive  for  his  benefit  is  nmply  a  question  of  inten- 
tum.  Ton  may  find  the  intention  in  the  deed,  or  you 
may  find  it  in  the  droumstances  attending  the  trans- 
action, or  you  may  presume  an  intention  from  con- 
sidering whether  it  is  or  is  not  for  his  benefit  that 
the  charge  should  be  kept  on  foot."  The  same  prin- 
dple is  again  laid  down  in  The  Liquidation  Estates 
Purchase  Co.  {Limited)  v.  WiCUmghby.  It  will  be  ob- 
served that  Lord  Macnaghten  oarelully  limlta  the 
doctrine  of  keeping  alive  to  an  owner  who  is  not  per- 
sonally liable  to  pay  ;  and,  so  far  as  I  am  aware,  there 
is  no  authority  for  extending  it  to  an  owner  who  is 
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simply  paying  off  his  own  debt.  Itis  not  easy  to  see  how 
it  can  be  to  hu  interest  to  keep  alive  his  own  debt,  which 
he  cannot  set  np  against  his  own  subsequent  or  pari 
pauu  inonmbrancers.  If  or  is  it  easy  to  follow  the  argn- 
ment  that  a  debtor  who  has  paid  off  his  debt  and  ^ns 
satisfied  his  legal  obligation  can  keep  it,  or  the 
seontity  for  it,  alive  fcr  his  own  purposes.  The 
language  of  Lord  Cranworth  in  Otter  v.  Lord  Vaux 
seems  to  me  to  indicate  that  in  his  view  this  cannot 
be  done.  He  says :  "  The  case  is,  therefore,  to  all 
intents  and  purposes  that  of  a  mortgagor  liable  to 
pay  a  sum  of  money  to  his  first  incumbrancer,  paying 
it  and  getting  a  transfer ;  but  that  transfer  is  some- 
thing which,  upon  general  principle,  he  cannot  set  up 
against  a  creditor  claiming  by  a  title  subsequent  to 
that  of  the  person  whose  charse  he  has  so  paid  off^" 
Tliis,  too,  was  the  view  of  Bn^ey,  J.,  in  we  recent 
oaae  of  In  re  Oeorye  liouUedge  &  8on»  {Limited), 
though  possibly  his  obseivations  may  be  regarded 
only  as  dicta.  If,  therefore,  it  were  neoessary  for  the 
deosion  of  the  present  case,  I  should  be  prepared  to 
hold  tiiat  the  company  could  not  keep  alive  their  debt 
when  once  paid  off.  But,  assuming,  contrary  to  my 
present  view,  that  it  is  possible  for  an  owner  in  fee 
to  keep  alive  his  own  debt,  I  think  it  is  clear  that 
his  intention  must  be  unequivocally  manifested  at  the 
time  when  the  debt  is  paid  off,  and  that  the  presump- 
tion of  exting^uishment  cannot  be  rebutted  by 
subsequent  acts.  In  the  present  case  there  is  no 
expressed  intention  at  the  time,  and  there  is  nothing 
which  can  be  referred  to  as  indicating  intention  at  the 
time,  unless  it  be  the  taking  transfers  in  blank. 
But,  is  my  opinion,  that  is  not  sufficient.  An  act  of 
doubtful  and  equivocal  import  cannot  rebut  the  legal 
presumption.  Even  a  contemporaneous  transfer  of  ti>e 
charge  to  a  trustee  is  not  conclusive  evidence  against 
the  presumption.  The  intention  to  keep  alive  must, 
in  the  language  of  Lord  Langdale,  not  be  "  left  as  a 
matter  of  implication  and  inference,"  bat  mnat  be 
"  clearly  and  unequivocally  expressed "  :  Hood  v. 
Phittipi,  3  Beav.  513,  519.  Nor  can  it  be  said  that 
the  company  had  any  interest  in  keeping  alive  the 
debt  and  the  security,  for  they  could  not  in  any  way 
use  it  against  their  own  incumbrancers.  I  think  the 
debentures  when  redeemed  most  be  considered  as  dead 
and  gone  for  all  purposes  and  as  incapable  of  transfer. 
They  were  no  longer  part  of  the  seiies,  they  were 
merely  pieces  of  paper ;  and,  that  being  so,  the  ninth 
condition,  upon  which  so  much  reliance  was  placed 
by  oounsd  for  the  appellante,  has  no  application.  The 
result  is  that  the  instant  the  debentures  were 
redeemed  by  the  company,  the  redemption  inured  for 
the  benefit  of  all  persons  entitled  to  the  pari  paitu 
charge.  The  appellants  cannot  be  in  any  better  posi- 
tion than  the  company  through  whom  they  claim. 
Their  titie  is  subsequent  in  date  to  that  of  the 
respondente,  and  tlyre  beicg  no  question  of  legal 
estate,  priority  of  daft  is  the  governing  element  For 
these  reasons  I  think  the  judgment  of  Kekewich,  J., 
was  correct,  and  that  this  appeal  must  be  dismissed 
withoosti. 

Solidtors,  Mackrett,  Maton,  Oodlee,  &  Qaineey ;  Wood 
di  Wootion;  E.  Btvir. 


From  K.  B.  Div.  ) 

(Colliiu,  ILB.,  and  Bomer  and  >      July  28, 1905. 
Hathew,  L.JJ.)  j 

Catalixb  and  Anothsb  v.  Pops,  (a.) 

Landlord  and  tenant — Notice  to  landlord  of  defective 
itate  of  repair  —  Contract  by  landlord  to  repair — 

(a.)  Reported  by  Matjbicb  N.  Dbuoqvxb,  Esq., 
Banister-at-Law. 


Injury  to  wife  of  tvnani — Semedy  of  tenant — Bemedy 

of  wife. 

A.  hit  a  haute  to  B.  C,  the  wife  of  B.,  a»  agent  of 
B.,  aubatquently  agrees  with  A.  that  B,  would  conUnve  in 
occupation  of  the  laid  premises  on  the  condition  that  A. 
does  the  repairs,  which  are  badly  needed.  A.  does  not 
repair,  and  C.  is  seriously  injured  owing  to  the  defedUvs 
condition  of  the  kitchen  floor. 

Held  (&l»thew,  L.J., dissenting),  that  0.  liadnoeauss 
of  action  ;  not  on  the  contract  because  she  was  no  party  to 
it;  not  in  tort  because  it  could  not  be  shoxon  that  A.  owed 
any  duty  to  her  so  as  to  make  him  liable  for  misfeatanee. 

Per  Ifathew,  L.J.,  C.  had  a  cause  of  action,  on 
the  ground  that  A,  induced  her  to  continue  on  the 
premises  by  a  representation  which  proved  to  be  untrue. 

Appeal  from  the  judgment  of  Phillimore,  J., 
sitting  with  a  common  jury. 

The  action  was  broneht  in  respect  of  injuries 
sustained  by  Minnie  OavsJier,  wife  of  James  Oavalier, 
owing  to  the  defective  condition  of  the  fioor  of  the 
kitohen  im  a  house  owned  by  "William  Pope,  the 
defendant,  and  let  to  James  Oavalier. 

The  husbsnd  sued  to  recover  damages  he  had 
sustained  by  reason  of  the  in  juries  inflicted  upon  his 
wife,  and  Minnie  Oavalier,  the  wife,  sued  in  her  own 
name  to  recover  damages  for  the  injuries  done  to  her. 

The  jury  brought  in  a  verdict  of  £25  in  respect  to 
the  husband's  claim,  and  £75  in  reipect  to  the  wife's 
daiaa,  and  Phillimore,  J.,  gave  judgment  accordingly. 

The  defendant  Pope  appealed  in  respect  of  the  sum 
awarded  to  the  wife  on  tiie  ground  that  nhe  had  no 
cause  of  action. 

For  the  purposes  of  the  appeal  the  following 
findings  of  the  jury  were  undisputed :  That  the 
appellant,  through  his  agent,  had  notice  before  the 
accident  that  the  kitohen  floor  was  out  of  repair; 
that  the  appellant,  through  his  agent,  had  promised 
before  the  accident  to  put  the  said  floor  in  repair. 

Lush,  K.C.  {Lilley  with  him),  for  the  appellant.— 
The  w^e  here  has  no  cause  of  action,  as  she  was 
not  a  party  to  the  contract,  and  can  only  base  her 
claim,  U  any,  in  tort.    This  is  a  case  of  misfeasance, 
and  to  establish  her  claim  for  negligence  she  must 
prove  some  breach  of  a  dutv  owed  by  the  landlord  to 
her  (ffoun  v.  Culli/ord,  27  W.  E.  641,  4  C.  P.  D.  185) 
unless  she  can  bring  her  case  within  one  of  the  three 
exceptions — viz.,  (1)  Invitation  to  enter  upon  the 
premises ;  (2)  public  nuisance — e.^.,  the  ruinous  con- 
dition of  the  house  constituting  a  menace  to  passers- 
by;  (3)  things  noxious  in  themselves — e.^.,  firearms: 
Scholes   V.    Brook,    63    L.    T.    B.    837,    39    W.   B. 
Dig.    133.    This   case   falls  within   none  of   those 
exceptions.    Oertainly  she  was  not  invited  upon  the 
premises  by  the  landlord,  because  the  control  of  the 
premises  was  in  the  hands  of  the  tenant.    [BoUBB, 
L.J, — Could  it  not  be  said  that  she  had  a  remedy 
against  her  husband,  who  in  his  turn  had  a  remedy 
over  against  his  landlord  by  reason  of  his  contract] 
No ;  because  her  cause  of  action,  if  any,  would  rest 
upon  the  tort   of  her  husband — viz.,  in  inviting  a 
person  on  to  his  premises  without  warning  her  at  a 
concealed  danger,  and  for  tort  there  would  be  no 
remedy  over  against  anothw.    Tou  must  find  a  du^ 
towards  the  wife  owed  by  the  landlord,  and  there  is 
no  saoh.  duty.    If  A.  does  not  owe  a  duty  to  B., 
that  position  cannot  possibly  be  altered  by  the  f«ot 
that  under  his  contract  A.  owes  a  duty  to  0.  That  is  ^ 
teal  position  here.    The  learned  judg^  below  rettad 
bis  judgment  upon  a  dictum  of  Lipes,  J.,  at  P- 
313,    N^son  V.    Liverpool  Brewery    Co.,    25   W.  B. 
877,  2  0.  P.  D.  311.    That  dictum  has  been  over- 
ruled:   Lane   v.    Cox,    46    W.    B.    261,    [1897]    1 
Q.  B.  416.    The  very  point  in  this  oaae  arose  in  this 
court  in  Broggi  v.  Bobini,  16  T.  L.  B.  224,  but  w** 
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expressly  reierved  for  a  (ohire  occasion,  the  deMsion 
going  on  a  different  question.  The  question  has 
bsem  fully  answered  in  tbe  recent  oose  argued  in  this 
conii.  Earl  v.  LnHmck,  [190o]  1  Q.  B.  253  — the 
only  diitinctioQ  being  that  there  the  injuries  were 
caosed  by  defective  repair  of  a  chattel,  which  could 
involve  bo  distinction  in  principle.  If  the  injury  had 
happened  to  the  tenant,  apart  from  contract,  he  would 
have  had  no  cause  of  action,  on  the  tnaxim  caveat 
rmptor  ;  how  can  the  wife  be  in  a  batter  position  ? 

He  also  referred  to  Lord  HerscheH's  remarks  in 
Catedmian  Bailway  v.  MuihoUand,  4*5  W.  E.  236, 
[1898]  A.  a  216  ;  Le  Licvre  v.  Gould,  41  W.  E,  im, 
[I8ff3]  1  Q.  B.  491  ;  Prttt;/  v.  Bkkmcre,  21  W.  R,  733, 
L.  B.  8  C.  P.  401 ;  (Junnmil  v.  Earner,  L.  B.  10  C.  P. 
658 ;  Payne  v.  Bogert,  2  H.  Blaokstone  300. 

WiUlttre  {Lever  with  him),  for  the  respondents.— 
The  wife  does  not  base  her  action  upon  contract,  but 
upon  tort,  the  contra :it  only  beiu(t  pleaded  as  an 
inducement  to  go  on  the  premises.  She  was 
injured  whilst  lawfully  upou  the  premises,  and 
has  a  light  of  action  aguioat  somebody.  The  landlord 
had  full  knowledge  of  the  circumatancei  {Heaven  v. 
Ptnd^,  (1883)  11  Q,  B.  D.,  at  p.  512),  and  by  his 
coo  tract  to  repair  he  alone  had  effective  control  of 
the  premisea  ;  in  fact  the  tenant  had  no  authority  to 
do  the  repairs.  A  house  is  aualogoui  to  a  dangerous 
instrument  :  Xe  Lkvre  v.  Gould.  There  is  a  dear  dis- 
tinction between  Earl  v.  Lubbock  and  this  case.  In 
Efirl  V.  Lubbock  the  defendant  had  no  knowl*d^e  of 
the  defective  condition  of  the  oart.  and  be  did  not 
ititite  the  driver  to  use  the  cart.  Miller  v.  ffanrodc,  4 1 
W.  fi.  079,  [J893]  2  Q.  B.  180,  is  a  decision  in  point 
where  a  stranger  received  damages  from  the  landlord, 
[BOKEB.,  L.J.— If  you  look  at  all  the  jadgments  you 
will  Me  that  they  were  based  on  the  fact  that  the 
lUimaie,  alleged  to  be  defective,  was  not  let  to  the 
teninti  of  tbe  flate  but  remained  always  in  the 
occupation  and  under  the  control  of  the  landlord.  It 
would  be  absurd  to  say  here  that  the  landlord  had 
tantrol  or  occupatisn.  He  does  not  invite  and  could 
not  invite  anybody  into  the  house.]  I  submit  a  duty 
wan  upon  sotnebody.  and  the  landlord  by  hia  con- 
tract submitted  to  that  doty. 

He  referred  to  OeOTse  v.  Skiviiu/ton,  (1869)  L.  E.  5 
Ex.  1,  and  Tredaxty  v.  Maehin,  20  T.  L.  R.  726. 

Lu»h,  K.C,  replied. 

Cur.  adv,  vuU. 

OoLLma,  M.E.,  read  the  following  judgment :  In 
this  cam  the  defendant  let  an  unfurnished  house  to 
ths  male  plaintilT  at  a  monthly  rent  of  £2  16s.  8iL 
The  terms  were  not  reduced  to  writing,  and  there  is 
nofinding  that  anything  was  then  said  about  repairs. 
Some  time  after  tha  letting,  and  before  the  accident 
hereinafter  mentioned,  the  defeudant's  agent,  as  the 
jury  found,  agreed  with  the  female  plaintiff,  acting 
■*  "gMt  for  her  husband,  to  repair  the  kitchen  floor, 
which  was  in  a  defective  condition.  The  considera- 
tion of  this  promise  was  the  withdrawal  by  the  male 
plmntitfof  a  threat  to  give  up  the  tenancy.  Some 
months  later,  and  before  the  defendant  tiad  done  any 
wpaifs,  the  female  plaintiff  met  with  an  acoid^ut 
"^uig  to  m  chair  on  which  she  was  standing  going 
jhMugh  the  floor.  The  claim  as  pleaded  was  by 
™[*id  and  wife  for  damages  for  breach  of  contract. 
Plullimore,  J.,  gave  judgment  for  the  husb*nd, 
spparently  on  tie  footing  of  the  contract,  for  damages 
"wtaiued  by  him  by  reason  of  the  accident  to  his 
*^  He  held  that  the  wife  could  not  recover  as  for 
•"••fih  of  contract,  but  that  the  defendant  was  never- 
WJWS  liable  for  damages  sustained  by  her  through  tbe 
MIective  condition  of  the  floor,  which  the  defendint 
WM  under  contract  to  repair.  Against  this  judgment 
m  favour  of  the  wife  tbe  defendant  appeals.    The 


learned  judge,  as  I  have  siud,  wag  clearly  of  opinion 
that  the  plaintiff  was  not  entitled  to  maintain  the 
action  on  the  contract  made  by  tbe  defendant  with  her 
husband  through  her  agency.  No  doubtcountelforthe 
respondents  did  seek  to  support  the  judgment  in  their 
favoar  by  eonteating  the  learned  judge's  view  on  this 
point,  and  they  sought  to  apply  the  aathorities  as  to 
misrepresentation  on  the  sale  of  chattels  of  m 
dangerous  oharaster  intended  for  tbe  use  of  persons 
not  parties  to  tbe  contract :  Lrtnr/ridge  v.  Ltmj,  2 
M.  &  W.  319,  and  Geor'jt  v.  Skhtliigton,  L.  R,  5  Ex,  I, 
were  dted.  But  even  assuming  that  the  latter  case 
canbs  supported,  there  is,  I  think,  a  broad  distinction 
between  the  rights  arising  upon  the  sale  of  chattels 
intended  for  the  use  of  third  parties  and  those  which 
arise  out  of  tbe  failure  of  a  oontraotor  to  put  premises 
known  to  hi  dilapidated  in  repair.  In  this  latter  case 
there  is  neither  fraud,  misrepresentation,  nor 
warranty,  nor  the  handing  over  possession  of  a  thing 
known  to  be  dangerous  without  warning.  There  is 
nothing  but  remissness  in  carrying  out  a  contract. 
The  defendant  himself  was  not  even  aware  that  such 
a  contract  had  been  made,  and  there  is  no  evidence 
that  the  agent  made  any  misrepresentstion  or  did  not 
intend,  if  this  were  material,  tnat  what  he  promised 
should  not  be  performed.  I  need,  therefore,  say  no 
more  tapon  this  point  than  that  I  cordially  concur  in  the 
learned  judge's  view ;  neither  is  it  necessary  to  consider 
whether,  even  if  she  was  entitled  to  claim  the  benefit  of 
the  contract,  the  damages  which  she  claimed  could 
ba  treated  as  flowing  from  the  breach. 

It    remains   to  be  considered    whether  her   claim 
can     bs    supported     on     any    other    ground.       The 
learned  judge  has  based  his  decision  in  her  favour 
on   the   authority  of    those  oases,    of  which   Nehon 
V.    Liverpool   Brewery    &.,     2    C.    P.    D.   311,    is   a 
type,  which  establish  that,    where  premises  are  in 
such  a  condition  as  to  ba  dangerous  to  passers  by  and 
particular  damage  results  to  a  person  so  pissing,  an 
action  lies  against  the  person  who  is  charged  with  tbe 
duty  of  keeping  the  premises  in  repair.     These  cases 
rest  on  the  principle  that  the  person  who  has  control 
of  the  premises  is  liable  for  the  consequences  of  a 
nuisance,  and  though  that  person  is  primd  facie  to  be 
found  in  the  occupier,  he  may  rebut  that  presumption 
by  shooing  that,  in  effect,  the  control  has  been  passed 
to  another  person,  who  has  oontraoted  to  be  responsible 
for  the  repairs.     Whether  the  ground  on  wUch  the 
liability  has  been  thus  cast  upon  the  person  responsible 
for  the  repwrs  is,  as  suggested  by  Heath,  J.,  in  Payne 
y.    Rofiers,   2   H,    Bl,   ;{oi»,    avoidance  of  circuity  of 
action,      or      the      broader      ground      that      the 
liability      should      rest    on    the    person    who,     in 
faot,  has    the  control,  the  liability    has  never,    in 
any    decided    case     that    I    am    aware    of,    been 
placed    on  any  one  who  was  not  deemed  to  have 
control.     In  all  thwe  cases  there  was  a  duty  arising, 
as  Lord  Eslier,  MR,,  puts  it,  "from  proximity": 
Line  V.  Ow,  [lSt)7]  1  Q.   B.,  at  p.  417  ;    Le  Limrre 
V.   Qottld,  [1893]  I  a.   B.,  at  p.   491.     They  are,  in 
fact,    oases  of  nuisance  adjoining  places  of  passage 
or  public  highways.     Can  the  analogy  of  these  cases 
bo  applied  where  there  is  no  pnblio  nuisance,  but 
merely  a  defect  in  the  interior  of  the  house,  and  an 
injury   resulting    therefrom    to    a    member    of    the 
tenant's  family  F    I  think  not.     To  hold  otherwise 
would  bo  to  ignore  the  principle  which  limits  the 
liability  of  occupiers  towards  licensees  and  guests  to 
what  has  been  described  as  setting  a  trap.     If  the 
view  adopted  by  Phillimore,  J.,  were  sound,  it  would 
only  be  necessary  for  such  pfrsona  to  prove  that  they 
had  sustained  damage  from  tbe  dangerous  condition 
of  the  premisea  and  that  the  person  they  sued  was 
liable  to  repair  them.    But  this  is  certainly  not  the 
law.    Therefore,  even  if  the  defendant  had  by  the 
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oontnot  of  demise  taken  npon  himnlt  tilie  burden  of 
keeMng  the  premiiee  in  repair,  I  cannot  see  how  his 
liamlity  conld  be  liigher  than  that  of  an  inyitor,  and 
inaamnoh  as  the  oondilion  of  the  floor  at  the  time  of 
the  aoddent  was  probably  better  Imown  to  the 
plaintiff  than  to  the  lessor,  indnding  hii  agent,  the 
"  trap  "  element  is  quite  out  of  the  case.  Bat  were 
his  daties  as  high  as  those  of  an  invitor  f  I  think 
Lane  t.  Cox  is  a  strong  authority  that  they  were  not. 
There  the  landlord  had  let  an  unfumished  honse  in  a 
dilapidated  condition  without  making  any  contract 
to  repair.  It  was  held  tiiat  he  was  not  UaUe  to  a 
workman  who  sustained  personal  injuries  through  the 
defective  condition  of  the  staircase  while  moving  for- 
nitoreforthe  tenant  at  his  request.  "It  has  been  held," 
says  LordBsher,  V.B.,  [1897]  1  Q.  B.,  at  p.  417, 
"  that  there  is  no  duty  imposed  on  a  landlora  by  his 
relation  to  his  tenant  not  to  let  an  unfurnished  honse 
in  a  dilapidated  condition  because  the  condition  of  the 
honse  is  the  subject  of  contract  between  them.  If 
there  is  no  duty  in  snoh  a  case  to  the  tenant  there 
cannot  be  a  duty  to  a  stranger.  There  was,  therefore, 
no  duty  on  the  part  of  the  tenant  to  the  plaintiff  and 
there  could  be  no  liability  for  negligence.  The  court 
followed  the  anthority  of  a  passage  in  the  judgment 
in  BMnt  v.  Jtmt»,  15  0.  B.  N.  S.,  at  p.  240,  dehvered 
by  Brie,  L.O.J.,  but  prepared  by  Willes,  J.  (see 
p.  223).  "  A  landlord  who  lets  a  honse  in  a  dangerous 
state  is  not  liable  to  the  tenants,  customers,  or  guests 
for  accidents  happening  during  the  term;  for.  fraud 
apart,  there  is  no  law  against  letting  a  tumble-down 
honse."  If  no  duty  was  created  towards  the  plaintiff 
in  Lane  v.  Gkb  by  the  letting  of  the  house  in  a 
dila^dated  condition,  what  difference  could  it  have 
made  if  he  had  contntoted  with  the  tenant  to  keep  it 
in  repair  P  What  higher  rights  could  this  fact  lukva 
given  the  plaintiff  P 

I  think  these  considerations  suffice  to  determine 
this  case,  but  even  apart  from  them  I  think  the 
plaintiff's  case  fails.  The  dnmmstances  here  are 
peculiar.  There  was  no  contract  for  repairs  on  the 
creation  of  the  tenancy.  It  was  not  made  till  some 
time  afterwards,  and  ti>en  it  was  not  a  contract  to 
kemt  in  repair,  but  to  do  certain  specific  repairs. 
I  think  the  effect  of  this  contract  was  not  to  put 
the  landlord  into  the  control  of  Ute  premises  so  as  to 
fix  him  with  liability  for  a  nuisance  existing  thereon. 
Sappose  the  contract  to  repair  had  been  made  by  the 
tenant  with  an  independent  tradesman  and  not  with 
the  landlord,  and  that  the  tradesman  had  been  remiss 
in  beginning  the  work  and  the  accident  had  happened, 
oould  he  have  been  made  responsible  to  the  puantiff  P 
I  should  have  thought  clearly  not.  Why  is  the 
landlord  in  any  worse  position  in  the  drcumstanoes 
of  this  caseP  With  aU  respect,  therefore,  to  the 
learned  judge,  I  think  this  appeal  must  be  allowed 
and  judgment  entered  for  the  defendant.  I  do  not 
refer  to  the  Housing  of  the  Working  Glasses  Act, 
1890,  which  was  not  mentioned  in  the  argument. 

BomB,  It.  J.,  read  the  following  judgment :  I  agree 
with  the  judgment  just  delivered  by  my  lord,  and 
only  desire  to  add  a  few  words.  The  pluntiff,  Mrs. 
Oavalier,has  no  contract  with  the  defendant  on  whidi 
■he  can  sue.  Nor  does  she  complain  of  any  breach 
by  the  defendant  of  any  public  duty  on  his  put.  To 
enable  her  to  succeed,  she  must  establish  that  her 
injury  was  caused  by  his  nwlectof  some  private  duty 
he  owed  towards  her  in  reference  to  the  dilapidated 
condition  of  the  flooring  in  the  interior  of  the  house. 
Now,  I  take  it  to  be  dear  that  if  a  person  takes  as 
tenant  an  onfomished  house,  he  cannot,  in  the  absence 
(as  here)  of  a  warranfrr  or  other  special  circumstances, 
h<dd  the  landlord  liable  because  of  damage  arising  to 
him  during  and  by  reason  of  his  occupancy  as  tenant 


through  the  honse  being  out  of  repair  or  dilmi- 
dated.       And  if  the  tenant  brings  his   wife  inth 
him  to  live  in  the  house,  she  cannot  be  in  a  better 
position  than  her  husband  by  reason  of  her  oocnpanoy 
of  the  honse.    It  f  oUows  tiiat  in  the  present  oaae  the 
plaintiffi,  during  and  by  reason  of   their    original 
occupancy  of  the  honse,  could  have  had  no  oanae  of 
action  against  the  defendant  in  respect  of  any  injury 
arising  to  them  from  the  honse  bemg  oat  of  repair  or 
dilapidated.    It  remains  to  be  consi^red  wh«t  difflar- 
enoe  was  made  by  the  landlord  coming  to  an  agree- 
ment with  the  plaintiff  Mr.  Cavalier  after  the  original 
occu^ncy  tiiat  he  (the  landlord)  would  repair  the 
premises.    It  appears  to  me  that  ttiat  agreement  gave 
to  Mr.  Oavalier  a  right  to   sue  for   damages   for 
breach  of  the  agreement,  bnt  that  it  did  not  other- 
wise alter  or  affect  any  duty  previously  owing  to 
him  by  the  landlord.    It  could  not  be  saooesafoOy 
contended  tiiat   by   reason   of   the  agreement   the 
landlord    is    to    be   taken    to    have    invited    the 
tenant,  pending  the  repairs,  or  after  the  expiration 
of  a  reasonable  time  when  such  repairs   ought  to 
have  been  done  under  the  agreement,  to  remain  in 
ooonpancy  of  the  house  on  the  footing  that  as  between 
them  the  bouse  was  to  be  taken  as  repaired.     Noroan 
it  be  said,  in  my  opinion,  that  the  agreement  to  repair 
brought  the  landlord  within  that  (£ms  of  oaae  where 
the  owner  or  occupier  of  dangerous  premises  is  held 
liable  for  inviting  an  unsuspecting  guest  or  stranger 
to  come  npon  the  premises.    And  the  same  observa- 
tions apply  to  the  wife.    The  contract  with  the  hus- 
band to  r^tair  could  not  create  a  spedal  private  doty 
on  the  part  of  the  landlord  to  the  wife  which  would 
have  had  no  existence  in  the  absence  of  that  oontraot 
The  wife  could  not  be  said  to  remain  in  occupancy  of 
the  house  on  the  footing  that  as  between  her  and  the 
landlord  the  repairs  were  to  be  taken  as  effected,  or 
on  the  footing  tnat  she  was  an  unsuspecting  person 
invited  by  the  landlord  to  come  npon  or  renuiin  in 
dangerous  premises.    If  any  invitation  to  her  can  be 
imiuied  at  all,  it  must  be  an  invitation  by  her  husband 
wluoh  she  accepted  knowing  all  the  facts.    I  agree, 
therefore,  tiiat  the  appeal  should  be  allowed,  and 
judgment  entered  for  the  defendant  as  agafaist  the 
wifei 

Mathbw,  LJ.,  read  the  following  judgment:  I 
regret  to  say  that  I  am  unable  to  agree  with  the 

i'udgments  of  the  Master  of  the  Bolls  and  Bomer, 
J.J.  The  case  is  not  free  from  difficulty,  bat  I  have 
come  to  the  condusion  that  Mrs.  Cavalier  is  entitled 
to  a  remedy  at  law  for  the  injury  she  has  sustained. 
For  the  defendant  it  was  contended  that  the  hasband 
could  not  recover  dania|;es  for  the  injuries  occasioned 
to  his  wife.  It  was  said  that  there  was  no  contcaot 
which  bound  the  defendant  to  pay  any  such  damagM> 
The  contract  with  the  plaintiff,  it  was  argued,  entiuel 
him  only  to  damages  for  his  personal  injuries,  and 
his  wife  could  recover  nothing  because  the  defendant 
made  no  contract  with  her.  My  brother  Pliillimare 
properly  hdd  that  the  daim  of  the  wife  did  not  adie 
out  of  any  contract  irith  her,  but  he  gave  jadgment 
in  her  favour  on  the  ground  that  she  must  be  treated 
as  a  stranger  injured  by  the  defective  condition  of 
the  premises,  and  he  dealt  with  the  case  as  analogonf 
to  that  of  a  passer-by  in  the  street  injured  by  the  fsu 
of  some  portion  of  a  ruinous  building.  I  do  not  think 
the  jadgment  can  be  suroorted  on  this  ground,  for 
the  reason  given  by  the  Master  of  the  Bdus.  But  I 
think  there  is  another  prindple  to  which  the  {dain- 
tifTs  wife  can  have  reconrae.  There  was  no  doobt 
that  she  was  indoced  to  occupy  the  premises  with  b* 
husband  by  e  representetion  whidi  proved  to  b* 
nntrae— vis.,  that  the  defendant  had  reedved  thattix 
premises  ahonld  be  properly  xe^Mdred  within  a  leasOD' 
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Hl^OOUBT. 


GnnR'  V.  Both. 


Hiae  OoTiKr. 


■Us  tim&  That  ha  aarw  intended  to  make  hia 
repteaentation  good  ia  shown  from  the  fact  that  before 
MM  at  the  trial  the  defendant  denied  that  any  atate- 
ment  had  been  made  aboat  repaiia  whioh  was  binding 
i^on  him.  It  is  tme  tliat  a  considerable  time  elapaed 
inthont  oomplafait  on  the  part  of  the  plain  tiflh.  Bnt 
I  do  not  see  now  the  defendant  can  ayail  himself  of 
this  fact  to  support  his  defence.  He  had  greater 
forbearance  and  indulgence  from  his  tenants  uan  he 
ooold  reasonably  hare  expected.  He  ooold  not  say 
that  the  plaintiffii  had  so  acted  as  to  lead  him  to  think 
that  thqr  had  released  him  from  the  fulfilment 
of  the  rc^iresentation  which  induced  them  to  con- 
tmna  Huu  tenancy.  It  was  said  that  their  remedy 
was  to  leave  the  premises,  bnt,  as  the  landlords 
of  Budh  property  well  know,  it  is  not  easy  for 
humble  people  to  change  their  reaidenoe.  It  a 
huaband  and  wife  had  been  induced  to  take  a  d  welling- 
houae  upon  the  representation  by  the  lessor  that  the 
premiaea  were,  for  instance,  in  good  sanitary  oon- 
oition,  and  it  turned  out  that  they  were  not  to  the 
knowledge  of  the  lessor,  it  could  not  be  disputed  that 
an  aotion  would  lie  on  the  ground  of  deceit  at  the 
•nit  of  either  husband  or  wife  who  had  suffered  from 
illness  in  consequence  of  the  miirepresentatlon.  I  see 
no  reason  for  saying  that  a  representation,  though 
proapeotive,  may  not  be  equally  deoeptiTe.  It  is 
tme  tliat  ttta  pfaintiflii  knew  of  the  condition  of  the 
iranises,  but  they  did  not  willingly  incur  the  risk  to 
iHtioh  they  were  exposed  by  the  cocduot  of  the  land- 
lord. WMi  respect  to  the  law  of  the  case,  I  think 
then  is  authorit^r  for  the  position  taken  on  behalf  of 
the  wife.  Langridge  ▼.  Levjf  can  be  supported  on  the 
ground  that  toe  aon  for  whom  the  gun  was  purchased 
was  iodaoad  to  use  it  on  the  faith  of  the  promise  to 
his  father  that  he  could  do  so  in  safety.  It  is  said 
ttat  this  useful  and  just  decision,  as  it  seems  to  me, 
has  been  doubted,  but  it  has  never  been  overruled.  It 
has  been  followed  in  Oeorge  v.  BhivingUm,  and  has 
been  referred  to  without  d^approval  in  many  well- 
hnawn  caaea— «.jr.,  Pttk  v.  Oumey,  22  W.  B.  29,  L.  B. 
6  H.  L.  377;  Longmttd  v.  HcUidajf,  6  Bxoh.  761 ; 
Barrif  t.  Orotkey,  1  Jo.  &  H.  117;  and  Heaven  v. 
Pendtr,  11  a  B.  D.  603. 

Appeal  allowed. 

SoIidtiHr  for  appellant,  R.  CKapman. 

Sdiaitor  for  respondent,  John  Davit. 


Aigt  <Simtrt  o(  Justice. 


Chan.Div. 
Kekswich,  J. 


Oct  31 ;  Nov.  1,  2. 


QftLBWt  V.  BirsH.  (a.) 

8M«d  land  —  Tenant  for  life  —  Leate  —  Principal 
mantion'houie — Coiitent  of  (nwfeei  —  Settted  Land 
Ad,  1882  (45  A  46  Fief,  c  38),  «.  bZ—SetOed  Land 
Act,  1890  (63  <fe  64  F{e<.  c  69).  «.  10. 

A  tenant  for  life  of  tettled  land,  in  exercite  of  the 
pouen  conferred  by  the  Settled  Land  Acti,  grained  a 
tuM-rtpairing  leate  of  a  meetuage  and  lande,  pari  of  the 
irttied  ettate,  to  hit  vtifefor  a  farm  of  twenty-one  year*. 
Tho  (nwfoet  of  (ho  tMement  for  the  purpotet  of  the 
Settled  Land  Aett,  aitented  to  <a«  grant  ofiueh  leau,  hut 
did  not  txprete  each  attmt  either  to  (he  laior  or  the  lestee 
orally  or  otherwite. 

Held,  (hat  the  leate  mat  good  at  againit  a  remainder- 
man, md  net  made  in  contravention  of  leetion  63  of  the 

(a.)  Beported  hy  H.   Wouwtt  Wabnib,   Esq., 
Bairistar-at-Lawt 


Settled  Land  Act,  1882 ;  and,  further,  aitiming  (hat 
the  demited  mettuage  wot  the  principal  mantion-houie 
within  the  meaning  of  teetion  10  of  the  Settled  Land 
Act,  1890,  that  a  tujhient  content  had  been  given  hy  the 
truiteet  wader  (hat  teetion. 

Action. 

This  was  an  action  by  the  plaintifF,  GKr  Walter 
(Hlbey,  for  a  declaration  that  a  lease  of  Farthinghoe 
Lodge,  in  the  county  of  Northampton,  granted  to  the 
defendant  by  her  husband,  the  late  O.  A.  O.  Bash,  as 
tenant  for  ule  waa  invalid  as  against  the  plaintift 

Under  the  will  dated  the  22nd  of  June,  1864,  of  the 
late  Q.  W.  Bush,  the  Farthinghoe  Bstate  and  the 
Klsenham  Estate,  in  tiie  county  of  Essex,  wen  settled 
to  the  use  of  the  said  Q.  A.  Q.  Bush  during  his  life 
without  impeachment  of  waste,  remainder  to  his  first 
and  other  sons  in  tail,  nmainder  to  W.  B.  Bush, 
during  his  life  without  impeachment  of  waate,  with 
divers  remainders  over. 

In  the  year  1902  O.  A.  Q.  Bush  was  in  possessioaof 
the  settted  estates  as  tenant  for  life  under  the  said 
will,  and  being  desirous  of  granting  a  lease  of 
Farthinj^oe  Lodge  to  his  wife,  the  defendant,  for  a 
term  of  twenty-one  yean  under  the  Settled  Land 
Acts,  instructed  Mr.  Sbxwell,  the  family  estate  agent, 
and  Mr.  Smythe,  the  son  of  the  family  solicitor  to 
prepan  and  draw  up  such  a  lease.  These  gentlemen 
wen  the  trustees  of  the  will  of  the  late  G.  W.  Bush 
for  the  pniposes  of  the  Settled  Land  Act,  and  both 
approved  of  the  project  They  did  not,  however,  con- 
sider Farthinghoe  Lodf^e  to  be  the  principal  mansion- 
house  within  the  meamng  of  the  statute. 

By  a  lease  dated  the  26th  of  September,  1902, 
G.  A.  G.  Bush,  as  tenant  for  Ufe,  deiuised  Farthing- 
hoe Lodge  to  the  defendant  for  a  term  of  twenty- 
one  years  from  the  29th  of  September,  1902,  at  a  yeany 
rent  of  £140.  The  lessee  covenanted  to  yield  up  the 
demised  [wemises  at  the  end  of  the  said  term  in  as 
good  a  state  of  repair  as  they  wan  at  date  of  the 
lease,  fair  wear  and  tear  and  damage  by  fin  exomted. 
Then  waa  no  further  covenant  oy  the  lessee 
to  repair.  After  the  grant  of  the  lease  O.  A.  G. 
Bush  continued  to  occupy  Farthinghoe  Lodge  jointly 
with  the  defendant  untu  lua  death. 

G.  A.  G.  Bush  died  on  Ihe  2nd  of  November,  1903, 
without  issue. 

At  the  date  of  the  action  the  plaintiff  was  in  pos- 
session of  the  settled  estates  as  the  assignee  of  the 
trustee  in  benkruptOT  of  W.  B.  Bush,  the  next  tenant 
for  life  under  the  wuL 

Stewart  Smith,  K.U.,  and  Waee,  for  the  plaintiffs 
This  lease  is  invidid  as  against  the  plaintiff.  It  was 
not  granted  for  the  good  of  the  estate,  bnt  in  order 
to  provide  for  the  duendanf  s  wife.  The  lease  is  an 
improper  one ;  the  rent  is  sufficient,  but  tilien  is  no 
covenant  by  tiie  lessee  to  repair.  In  exercising  the 
power  given  him  by  the  Act  the  life  tenant  is  in  a 
fiduciary  position  ;  hen  the  lease  is  in  fraud  of  the 
power  and  is  bad  :  Dtiehett  of  Sutherland  v.  Duke  of 
Sutherland,  42  W.  B.  12,  [1893]  3  Ch.  169.  Further, 
this  is  a  lease  of  the  principal  mansion,  and  the  con- 
sent of  the  trustees  has  not  been  obtained  within  the 
meaning  of  section  10  of  the  Settled  Land  Act,  1890 : 
Baieman  v.  Davit,  3  Maddook  98;  Oreenham  v. 
Oibbeson,  10  Bing.  363 ;  and  Peoee  v.  Courtenay,  63 
W.  B.  76,  [1904]  2  Oh.  603, 

Lawrence,  K.C.,  and  Pollock,  for  the  defendant — 
This  is  a  proper  lease  and  one  that  the  tenant 
for  life  had  power  to  grant  Klsenham  Hall  is 
the  principal  mansion-house  within  the  meaning  of 
section  10,  and  not  Farthinghoe  Lodge.  In  any  case 
tiie  consent  of  the  trustees  has  been  given  to  the 
lease ;  that  they  did  not  consider  Farthinehoa  Lodge 
the  principal  mansion-house  is  immateriaL 
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HlOH  COXTBT. 


OiLBST  V.  BVSH. 


Hrih  Comer. 


ESEKWIOH,  J.,  in  giving  jadgment,  nid:  la  this 
case  it  falls  to  me  to  dedde  two  qnestions,  arising 
under  the  Settled  Land  Aots,  which  are  of  great 
interest  and  importance  and  of  some  novelty.  Before 
I  state  them  it  is  necessary,  however,  to  go  briefly 
into  the  facts  in  order  to  show  how  the  questions 
arise. 

In  1902  Mr.  G.  A.  G.  Bash  was  tenant  for  life  in 
potsession  of  certain  lands  settled  by  the  will  of  Mr. 
Q.  W.  Bosh.  He  was  not  in  sotoal  possession  of  the 
greater  part  of  it,  which  was  let  to  the  plaintiff,  bat 
he  was  in  legal  teimt  tenant  for  life  in  possession,  and 
was  in  physical  possession  of  Farthinghoe  Lodge  and 
lands  oocnpied  therewith.  There  was  a  power  of 
leasing  nnder  the  will  of  Q,  W.  Bosh  for  a  term  not 
exceeding  twelve  years,  and  also,  of  coarse,  the  power 
of  a  tenant  for  life  under  the  Settled  Land  Acts.  This 
latter  power  Mr.  O.  A.  G.  Bush  was  minded  to  exer- 
cise in  order  to  give  a  lease  to  his  wife,  the  present 
defendant,  and  she  was  anxious  to  have  sach  lease. 
She  knew  the  property  before  her  marriage  and  was 
devoted  to  it  She  had  spent  money  on  improving 
it  and  desired  to  remain  there  ai  long  as  the  law 
allowed.  Such  lease  as  he  had  power  to  grant  the 
hnsband  was  willing  to  grant  and  the  wife  was  willing 
to  accept.  I  do  not  myself  see  any  impropriety  in 
that.  It  was  a  natonu  desire  on  the  part  of  the 
husband  to  provide  for  his  wife.  Of  coarse  the  wife 
regarded  the  possibility  of  the  husband's  death,  and 
he  did  in  fact  die  soon  after  the  grant  of  the  lease ; 
she  had  good  reason  for  thinking  that  that  event 
might  be  far  distant,  bat,  of  coarse,  she  desired  a 
lease  which  would  be  prolonged  beyond  her  hutbaud's 
life  it  he  died  early.  The  real  question  is  whether 
the  lease  was  one  which  a  tenant  for  life 
had  po«rer  to  grant.  Every  precaution  had 
been  taken  to  ensure  that  the  lease  should 
be  a  good  one  and  its  terms  had  been  carefully 
considered.  I  can  see  no  impropriety  in  the  scheme. 
Nor  do  I  think  that  there  has  been  any  want  of  good 
faith  or  that  anything  has  been  done  in  contravention 
of  section  £3  of  the  Settled  Land  Act,  1882.  That 
section  is,  I  think,  explained  so  far  as  this  case  is 
concerned  by  the  words  of  Bomer,  L,J.,  in  The 
Dueheu  of  Sutherland  v.  The  Duke  of  Sutherland, 
where  he  says :  "  In  my  judgment  these  leases  ware 
not  granted  by  the  late  duke  in  bond  fide  exercise  of 
his  leasing  powers  for  the  benefit  of  the  settled 
estate,  but  were  granted  for  the  purpose  of  conferring, 
as  they  did  confer,  a  benefit  apon  his  wife,  the 
plaintiff,  at  the  expense  or  to  the  serious  injury  of 
those  who  were  to  come  after  him  nnder  the  settle- 
ment in  the  enjoyment  of  the  estate."  What  I 
understand  the  learned  judge  to  say  is  that  if  the 
lease  is  granted  at  the  expense  or  to  the  serious 
injury  of  those  who  come  after,  the  lease  must  fail. 
I  do  not  read  the  ptssage  as  meaning  that  the  lease 
most  not  be  for  the  benefit  of  the  lessee.  Every  lease 
is  presumably  for  the  benefit  of  the  lessee  or  he  would 
not  take  it.  It  is  the  contrast  between  the  benefit 
oonf erred  on  the  lessee  and  the  injury  to  those  that 
come  after  which  constitntes  the  offence  that  brings 
the  case  within  section  63  of  the  Settled  Land  Act, 
1882.  I  have  therefore  to  consider  if  the  benefit  on 
the  defendant  was  so  conferred  at  the  expense  or 
serious  injury  of  those  who  come  after  her.  The 
evidence  is  so  strong  against  that  view  that  it  is 
impossible  to  hold  that  any  injury  has  been  done  or 
intended  to  those  that  come  after.  It  has  been 
saggested  that  so  Ions  as  this  lesae  endures  the 
house  cannot  be  altered,  repaired,  &o.,  and  that  this 
constitutes  an  injury  to  the  estate.  la  my  opinion 
the  answer  is  that  any  lease  would  do  that.  The 
law  allows  a  life  tenant  to  grant  a  lease  of  any 
property  provided  that  if  it  is  the  principal  mansion 


he  obtdns  the  consent  of  the  trustees,  and  this  at 
necessity  postpones  any  alteration  or  repair.  I  cannot 
accept  this  suggested  view,  which  is  negatived  by  the 
Act  itself.  It  seems  to  me,  theref(»e,  that  a  |;ood 
lease  has  been  granted  if  it  can  be  brought  within 
the  terms  of  the  Settled  Land  Acts. 

It  is  only  necessary  to  deal  with  section  10  of  the 
Act  of  1890.  Apart  from  that  question  there  is  no 
difficulty  at  all.  That  section,  however,  oontains  a 
proviso  whereby  "  the  principal  mansion-hoase  on 
any  settled  land"  cannot  be  sold,  exchange,  or 
leased  by  the  tenant  for  life  without  the  consent  of 
the  trustees  of  the  settlement  or  an  order  of  the  oourt 
I  have  to  consider,  then,  whether  this  Farthinghoe 
Lodge  would  properly  be  considered  "  the  principal 
mansion-house  on  any  settled  laud."  I  sun  not 
prepared  to  say  that  there  may  not  be  more  than  one 
principal  mansion-house  on  land  settled  by  the  ssune 
instrument.  On  large  estates  there  may  be  several. 
Whether  or  not  there  is  more  than  one  mnst  be  a 
question  to  be  tried  in  each  case.  Upon  consideration 
of  the  evidence  in  this  case  I  liave  come  to  the  coa- 
clusion  that  Elsenham  Hall,  and  not  Farthinghoe 
Lodge,  is  the  principal  mansion-house  on  the  settted 
land  in  question.  If  I  were  dealing  with  tiie 
Farthinghoe  Estate  alone  I  would  have  no  hesitation 
in  saying  that  Farthinghoe  Lodge  would  be  the 
principal  mansion-house,  but  in  considering  the  union 
of  the  two  estates  I  have  to  determine  whether 
Farthinghoe  Lodg^,  ai  compared  with  Elsenham 
Hall,  is  the  principal  mansion-honsa  within  the 
meaning  of  the  section,  smd  I  hold  that  it  is  not. 

That  being  so,  it  is  not  necessary  to  dstermine  the 
second  question,  as  to  whether  there  has  been  a 
consent  by  the  trustees;  but  the  question  has  been 
tu^ed  before  me,  and  I  think  it  only  fair  to  the 
parties  that  I  should  express  my  opinion  upon  it. 

Assuming,  then,  that  Farthinghoe  Lodge  is  the 
principal  mansion  within  the  section  on  this  settled 
land,  the  consent  of  the  trustees  of  the  settlement  foe 
the  purposes  of  the  Settled  Land  Aots  become  neces- 
sary.   What  consent  is  necessary  P    In  the  first  jdaee 
the  consent  must  be  given  at  tite  time,  it  oonnot  be 
retroactive   {Greenham  v.   Oibbeton) ;   and   secondly, 
it  must  be  considered  ad  hoc  with  reference  t9  the 
particular  transaction,  with  full  responsibility  and 
with  a  full  knowledge  coming  home  to  the  trostees 
that  they  are  the  trustees  for  the  purpose  of  the 
transaction  in  question.    The  Act  contains  no  defini- 
tion of  tiie  consent  required.    It  certainly  need  not 
be  in  writing,  and  it  seems  to  me  that  it  need  not  be 
communicated  either  to  the  lessor  or  tiie  lessee  so  long 
as  it  is  given.    Of  course  it  must  be  the  consent  m 
both  trustees  honestly  given,  and  the  consent  of  one 
assented  to  by  the  other  without  oonsideratian  might 
be  difficult  to  support    Let  ns  see  what  happened  in 
this  case.    Mr.  Msxwell,  the  family  estate  agent,  was 
concerned  in  the  lease  from  beginning  to  end,  and 
approved  of  it  heartily  as  being  for  the  ben^t  of  all 
parties.    Mr.  Smythe,  the  son  of  the  family  solicitor, 
is  in  a  position   not   far  different,  though  some- 
what weaker.     He  was  not  in   his    father's  offiM 
when  the  lease  was  negotiated,  but  joined  befoN 
it  was  granted,  and  all  the  papers  passed  throng 
his  hands.    He  entirely  approved,  and  thought  it 
a  good  thing   to   be  done;    but   no   consent  was 
expressed  orally  or  otherwise  either  to  the  husband  or 
the    wife.      Why   should   not    that   be   saffidentf 
Section  10  of  the  Settled  Land  Act,  1890,  puts  a  fetter 
on  the  action  of   the  life  tenant.    If  the  tmsteei 
assent,  it  seems  to  me  tliat  by  that  assent  all  that  i< 
required  is  obtained.    Bat  the  trustees  are  required  to 
give  their  consent   to   the  lease  of   the   principal 
mansion-house,  and  it  was  suggested  with  some  fons 
that  as  neither  of  them  oonsideredFarthinghoe  Lodg* 
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to  be  the  principftl  manrion -house  they  did  not  think 
that  their  conseQt  was  requited,  and  therefore  they 
could  not  bs  aaid  to  hsTe  consented  to  a  leaee  of  the 
principal  mansioQ-liouBe,  This  somawiiat  tronhled 
ma,  but  the  answer  aeeoas  to  me  to  be  this— they  bath 
consented  to  the  lease  of  ParthioghoB  Ladge,  and  so 
loiig_  M  they  did  that  thaic  opinioQ  at  to  whether  or 
not  It  WM  the  principal  raaoaion-home  ii  iminatenal. 
I  wait  tAke  it,  therefore,  that  the  trustees  gave  their 
consent  witlun  the  meaning  of  the  Act.  This 
disposes  of  ftll  the  questions  bsf  ire  the  court,  and 
there  must  be  jadgment  for  the  defendant  with  costs. 
SoIioitoTS  for  the  plaintiff,  Biihi/s,  Shaw,  Jt  Qilhlt. 

Solioitori    for    the     defendant,    QranvUU    Smith, 
Coltman,  Btlti,  tt  Co, 


w 


k 
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Chan.  Div.  i 

Farwell.  J.  j  J«n«  26,  lOOd. 

In  re  Hois. 
Daties  v.  Wills,  (a,} 
Inland  rtventte—Eilate  duty — Liimei/^LunaUc  entitled 
to  hflth  Tral  and  piraonal  eatatt—EstaU:  diitg  payahh 
/ef  real  tttate  out  of  pertonalty — Chargt  fiir  nea:(-f>/- 
kinSurpliu  rents— Finance  Act,  189i[.57  <fc  69  Vid. 
«.  30),  t.  9,  tiib'Seetion  1, 

A  teitatrix,  by  Ikt  will,  gave  all  her  real  andpertortal 
uUttt  to  D.,  her  toh  executor,  upon  trust,  in  etrtain 
cvtnti  whkk  had  taken  pAjre,  for  her  brother,  a  htnatie. 
She  died  in  1896.  Z>.,  at  committee  at  teell  ai  executor, 
paid  ait  the  ettate  duly,  for  realty  and  pertonally,  out  of 
rertOTuiUy.  The  lunatic  diid  in  1903  intcetaU.  The 
lututtie'i  ntxt-of-ktn  claimed  that  they  were  entitled  to 
a  eltarge  &n  the  real  estate  for  the  duty  so  paid  out  of 
the  pertonalti/,  on  the  ground  thit  durin//  the  lunalic'a 
life,  tht  income  cf  the  realty  being  more  than  enough 
fur  hit  iupport,  the  surplus  rentt  Itud  been  accumulating 
and  were  <inite  enough  to  have,  latiifted  the  ettnte  duty  : 

add,  on  the  atiuTuption  that  a  charge  on  the  real  in 
fanour  of  the  personal  ettate  was  created  by  such  pay~ 
rM»t,  which  point  the  court  refuted  to  decide,  the 
accumulation  of  rents  ougfU  to  have  borne  the  charge, 
U'liidt  mutt  be  eoniidered  to  hum  been  ditcharged  there 
out ;  aud  therefore  that  the  claim  of  the  next-of-kin 
failed. 

Petitum. 

This  was  a  petition  for  the  distribution  of  the  real 
sad  personal  eatate  of  a  Mr.  A.  J.  B.  Divies,  a  person 
of  iinioand  mind. 

He  died  on  the  20th  of  Febniary,  1903.  intestate. 

The  petition  was  intituled  in  thrae  actions  for  the 
UlQiDiitmtion  of  certain  estatef,  In  all  of  which  the 
lonatio  w^  entitled  to  partioipaie. 

The  sister  of  the  lunatic,  Mrs.  P.  J.  Hole,  who  died 
ia  December,  189S,  and  to  whose  estate  be  was 
•bsolately  entitled  at  her  death,  by  her  will  appointed 
Csaon  S.  £.  Davies  her  sole  executor  and  trustee,  and 
wised  and  bequeathed  to  him  all  her  real  and 
personal  estate  upon  certain  trnsts,  lindar  whioh  the 
lunatic  heoame  entitled  as  afort'said.  Canou  D  ivies 
*»i  appointed  committee  of  the  estate  of  the  lunatio, 
sad  on  Mrs.  Hole's  death  paid  in  respect  of  the 
resl  estate  the  estate  duty  due  thereon,  out  of  the 
PMonalty— namely,  the  sum  of  £81(>  tas.  9d.  He 
"erer  applied  in  lunacy  for  any  directions  about  this 
psynient  or  for  a  charge  on  the  eealty  for  the  amount 
«l»id. 

It  was  shown  that  the  inooxie  deriTed  from  the 
Ittoatie's  estate  was  more  than  eEiough  to  provide  for 

(a.)  Beported  by  A.  R.  TATt-OUU,  Esq.,  Barristei- 
ftt-TJaw, 


his  maintenftttce,  and  accordingly  there  was  an  acca- 
malaticu  of  the  surplus  rents  and  profits  of  the  realty 
after  so  providing.  These  accumutations  between  the 
deaths  of  Mrs.  Hole  and  the  lunatic  amounted  to  more 
than  the  said  sum  of  £HIG  Hi.  9d.  The  lunatic's 
next-of-kin  accordingly  presented  this  petition,  aik- 
ing,  among  other  things,  for  a  declaration  that  they 
were  entitled  to  a  charge  upon  the  lunatic's  real 
estate  for  the  said  sum. 

No  evidence  wis  produced  of  the  alleged  practice 
in  lunacy,  that  when  ordering  payment  of  the  duty, 
a  charge  on  the  real  estate  was  given.  The  only 
evidence  produced  was  a  matter's  order  of  February, 
19(]0,  in  the  estate  of  M,  J.  Orimshaw,  and  the  oir- 
cumstano£S  of  such  order  did  not  appear. 

Jenliine,  S.C,  aud  Dickinson,  for  the  patitioninit 
next-of-kin,  cited  the  Fiaaooe  Act,  1894  (37  &  5S 
Yiot.  c,  30],  8,  6,  Bub-seotioQ  2,  and  s.  9,  sub- section  1. 

Butcher,  E.G.,  and  Higgint,  for  the  heir-at-law, 
cited  Ei  parte  Grimitone,  Amb.  706  ;  Newcombe  y, 
Newcombe,  3  Ir.  Bq.  Bep.  4H ;  Lord  Leilrim  ▼.  Enery, 
6  Ir.  Bq.  Rap.  357,  363  ;  In  rt  Laming,  9  W,  R.  403, 
3  De  Q-.  P.  &  J.  43 ;  Attorney-fientral  v.  Jfan; uw  of 
Ailesburif,  36  W.  E.  737,  12  App.  C<»s.  672 ;  Pope  on 
Lunacy  (2nd.  ed.),  on  p.  167.  [8y  Pajiwkll,  J.— 
Pope  on  Liuuacy  (2nd.  ed.),  on  p.  212,] 

Upjohn,  K.C.,  and  It.  J,  Purker,  for  oertwu  other 
neit-of-kin,  oit«d  la  re  Mtlly,  31  W.  R.  808,  ■i.%  L.  T. 
429,  and  Lord  Maaoaghten's  judgment  iu  Attorney- 
General  r.  Marquu  of  Ailtiburg,  36  W.  E.  737,  12 
App.  Caa.,  on  p.  690. 

H.  B,  Vaisey,  for  Canon  Davies, 

Farteli,,  J.— This  is  a  paint  whioh  I  think  it  ii 
proper  for  this  court  to  decide,  although  I  should 
have  been  better  satisfied  if  I  conld  have  seen  my 
way  to  sending  it  to  the  Cjutt  of  Lunacy.  I  am 
certainly  not  deciduig  it  from  any  desire  to  trench  on 
their  jucisdiction,  bat  because  I  do  not  see  my  way 
dear  to  send  it  to  them  to  decide  for  me  [Qis  lord- 
ship referred  to  the  facts  set  out  above,  and  read 
seotion  6,  sub-sectiou  2,  and  Eostion  9,  sub-section  I, 
of  the  Fmanoe  Act,  189^.]  I  asiucae  for  the  purposs 
of  my  judgment  in  this  case  that  the  duty  which 
was  so  paid  by  Ciinon  Davies  became  thereupon  a 
charge  upon  ttie  real  estate.  I  do  not  desire  to 
decide  that  point,  because  there  may  be  a  question 
whether  that  section  means  anything  more  than  that 
there  shall  be  a  charge  upon  the  estate  for  the  benefit 
of  the  Grown  or  for  the  benefit  of  any  person  who 
may  find  the  money  to  pay  the  duty,  being  a  person 
other  than  the  person  aceountable.  Now  in  the 
present  case  if  A.  J.  B.  Davis  had  not  been  a  person 
of  unsound  mind,  it  was  absolutely  immaterial  how 
the  duty  was  paid,  whether  out  of  his  realty  or 
personalty ;  but,  inasmuch  as  he  was  of  unsound 
mind  and  Cmon  Davies  paid  the  duty,  properly  in 
my  opinion,  out  of  his  personal  estate,  I  have  to 
decide  what  the  effect  of  section  9  has  been  in  view 
of  Bubiequent  events.  Tne  income  of  the  lunatio 
was  more  than  auSioient  to  maintain  hiui,  it  was 
produced  in  very  nearly  moieties  by  the  realty  and 
personalty.  It  wss  enough  to  maintain  him,  and  to 
leave  a  balance  of  rents,  after  deducting  ttie  main- 
tenance rateably  from  the  rents  of  the  realty  and 
personalty,  not  only  sufficient  to  keep  down  the 
interest  on  this  charge,  but  also,  if  that  be  proper,  to 
discharge  it  altogether.  Now,  assuming  sectiou  9,  to 
have  created  a  charge,  it  was  a  charge  vested  in 
Canon  Davies,  who  was  the  person  in  receipt  of  the 
rents  and  profits,  and  who  was  also  the  legal  owner 
of  the  personal  property.  This  matter  has  never 
come  before  the  Court  in  Lunacy.  Probably  the 
committee  would  hare  applied  originally,  if  he  bad 
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tbonglit  fit,  bnt  it  was  not  neoeaaary  for  him 
to  do  80,  beoanae  he  did  not  requite  to  apply 
to  the  oonrt  for  the  payment  of  the  money ;  oonse- 
qnently  he  made  the  payment  merely  by  virtue  of  his 
power  as  executor,  ^e  payment  having  been  so 
made,  it  is  the  daty  of  the  ooort  to  consider  whether 
that  payment  has  operated  to  alter  the  rights  of  the 
real  and  personal  representatives  of  the  lanatio  as 
between  themselves.  In  Innaoy,  the  court  always,  so 
far  as  possible,  subject  to  the  paramount  duty  of 
seelog  to  the  interests  of  the  lunatic,  avcnds  interf  «ing 
with  the  rights  of  the  personal  reproecntatiTee  and 
the  heir-at-law  inter  te.  Now,  in  the  events  that 
have  happened,  what  is  fair  between  the  parties  f 
What  will  interfere  least  with  the  rights  of  the  real 
and  personal  representatives  P  It  is  admitted  by 
oounMl,  and  I  thmk  rightly,  that  the  interest  on  this 
charge  must  be  kept  down  out  of  the  rents  of  the 
real  estate,  and,  if  that  be  so,  it  must  logically  follow 
that  Canon  Davies,  the  person  entitled  to  the  charge, 
must  be  treated  as  mortgagee  in  possession  for  all 
purposes.  That  is  the  view  of  Lord  St.  Leonards  in 
Lord  £ei(rtm  v.  Enery,  6  Ir.  Eq.  Bep.,  pp.  3fi7  and 
365  :  "  If  there  be  a  surplus  of  the  rents  of  the  real 
estate  after  providing  for  the  lunatic's  maintenance, 
the  estate  may  be  made  to  discharge  its  own  burden 
by  applying  uie  surplus  rents  from  time  to  time  in 
discharge  of  the  incumbrance ;  and  if  the  rents  have 
been  accumulated,  although  they  form  part  of  the 
personal  estate,  they  maybe  applied  in  paying  it  oS." 
In  my  opinion,  I  am  bound  to  regard  the  charge  as 
having  been  paid  o£F  in  the  way  there  suggested  by 
the  Lord  Chancellor.  There  is  therefore  no  charge 
now  existing  in  respect  of  the  estate  duty,  and  the 
daim  of  the  petitionen  fails. 

Solidtors,  OurrU,  WiUianu,  &  WiXUatM;  Trower, 
BtUl,  Frtding,  &  Parkin;  Richard  BaUard;  E.  Bnir. 


Aug.  3,  4,  10,  1909. 


Chan.  Div.       1 
Swinfen  Eady,  J. ) 

In  re  Makvin. 
Cbawteb  v.  MjLWm.  (a.) 

Executor  —  Retainer  —  Judgment   creditor  —  Judgment 
against  executor — Adminietration  decree, 

A  limple  contract  creditor  obtained  judgment  de  Ixniis 
testatoris  againit  the  executrix.  The  executrix  did  not 
plead  plane  administravit  or  her  retainer.  Subsequently 
a  decree  for  administration  was  made. 

Held,  that  (he  judgment  was  conclusive  proof  that  the 
executrix  had  assets  to  satisfy  it,  and  that  in  the  adminis- 
tration acHon  the  executrix  could  not  claim  to  retain  a 
debt  due  to  herself  as  against  the  Judgment  creditor. 

Further  consideration. 

The  defendant  was  the  executrix  of  Bicbatd  Marvin, 
who  died  on  the  30th  of  June,  1899. 

In  April,  1900,  the  plaintiff  Elizabeth  Orawter,  a 
simple  contract  creditor,  issued  a  summons  for 
admhiisttation. 

In  May,  1900,  the  plaintiff  issued  a  writ  in  the 
Queen's  Bench  Division,  and  on  the  18th  of  May, 
1900,  she  signed  judgment  under  order  14  against  the 
exeoutiix  for  £S,000  and  £7  costs,  "to  be  levied  of 
the  goods  and  chattels  which  were  of  the  said  Bichaid 
Mairin,  deceased,  at  the  time  of  his  death  in  the 
hands  of  the  defendant  as  executrix  to  be 
administered,  if  she  has  so  much  thereof  in  her  hands 
to  be  administered,  and  if  she  hath  not  so  much 
thereof  in  her  hands  to  be  administered,  then  £7, 


(a.)  Beported  by  Path.  BmaoKLkso,  Esq.,  Barrister- 
at-Law. 


being  the  costs  aforesaid,  to  be  levied  out  of  tiu 
proper  goods  and  chattds  of  the  said  defendant." 

On  the  28th  of  May,  1900,  a  decree  for  adminis- 
tration was  made. 

In  December,  1900,  the  condoot  of  iha  aoium  was 
given  to  certain  simple  contract  creditors. 

A  question  was  raised  on  farther  oonsideratioo,  as 
to  whether  the  executrix  could  retain  a  sizzle 
contract  debt  of  £4,821  as  against  the  simple  oontnct 
dtbt  of  the  judgment  creditor  on  which  £4,519  was 
certified  to  m  due  for  debt  and  costs. 

Theobald,  K.C.,  and  W.  Baker,  for  the  areditm 
with  conduct. 
Micklem,  K.C.,  and  Waggett,  for  the  exeontrix. 

Eve,  K.C.,  and  T.  T.  Methold,  for  the  judgment 
creditor. 
Henry  Wace,  for  a  specialty  creditor. 
SwiNFBN  Badt,  J.,  in  Kevins  jndjpnent,  said: 
The  short  point  is  whether  the  executrix  oan  retain 
her  debt  as  against  the  judgment  creditor.  Before 
the  decree  for  administration  was  made  the  plaintiff 
obtained  the  ordinary  common  law  judgmmt  de  ioni* 
testatoris  against  the  executrix  for  her  debt.  Tbs 
exeontrix  did  not  plead  plene  adminislravit  or  hei 
retainer. 

Now  it  is  pointed  out  in  'Williams  on  Exeautwa 
(8th  ed.),  p.  1986,  that  the  difference  in  effsot  between 
•  judgment  de  bonis  testatoris  and  a  judgment  de  bonii 
testatoris  et  si  non  de  bonis  propriis  against  an  executor 
or  administrator  is  not  so  great  as  it  may  appear  at 
first  sight,  "  for  although  the  judgment  ia  aoly  it 
bonis  testatoris,  yet  the  executor,  upon  a  defioienoy  o< 
atsets,  must  ultimately  pay  the  debt,  as  well  as  iMsts 
recovered,  out  of  his  own  pocket,  because  the  judg- 
ment is  in  law  a  proof  that  he  has  assets  to  satisfy 
it."  The  early  history  of  the  law  is  fully  dealt  with 
in  the  notes  to  Wheatley  r.  Lane,  1  Wms.  Saund.  216a, 
2196.  The  nature  and  extent  of  the  tight  of  an 
executor  or  administrator  to  retain  a  debt  due  to  fain 
from  the  deceased  is  dealt  with  in  Williaaii  « 
Executors  (8th  ed.),  p.  1043,  and  at  p.  Hm  tt  » 
stated  that  "  it  is  held  to  be  optional  in  Hba  exeootor 
or  administrator  either  to  plead  a  retainer  for  such 
debt,  or  to  give  it  in  evidence  under  a  plea  of  flein 

administroBit.  . 

If,  however,  the  executor  does  not  set  up  theretsintr 
in  one  form  or  another,  the  judgment  is  oonolnsiw 
proof  that  he  has  assets  to  satisfy  it 

Under  these  ctrcnmstances  I  am  of  opinion  that  n 
an  administration  action  an  executor  cannot  claim  to 
retain  his  debt  against  a  jud^ent  creditor.  1^ 
question,  of  oouise,  only  arises  in  case  of  an  insuffi- 
ciency of  assets.  The  executor  daims  to  retain  th« 
assets  to  satisfy  his  own  debt,  and  says  to  the  joog- 
ment  creditor  "  There  ia  not  enough  to  pay  fcn. 
In  my  ojnnion  he  cannot  do  tliis  in  foce  of  a  joes' 
ment  wluoh  is  oondnsive  between  the  two. 

This  principle  was  recognized  in  In  re  HMaA, 
33  W.  B.  666,  29  Ch.  D.  934.  In  that  case  one  of  ^ 
executors  claimed  to  retain  against  a  balance  osim 
directing  a  call  to  be  paid  out  of  assets  in  tbW 
hands  "to  be  administered  in  a  doe  oourse  c> 
administration."  It  was  held  that  this  was  not  » 
judgment  to  pay  a  definite  sum  de  bonis  tetlatorii  ^ 
which  the  executor  could  have  pleaded  jiJenc  adnw""* 
travit  or  set  up  the  retainer,  and  therefore  there  «•* 
no  admission  of  assets,  and  the  right  of  retainv  wW 
not  destroyed.  Ja  the  present  case  there  was  a  ja^ 
ment  for  a  definite  sum  against  the  executrix.  8o* 
did  not  plead  plene  adminiriravit  or  retainer,  and  it  >■ 
now  too  late  to  do  so. 

Solidtort,  WiUiamson,  HiU,  &  Co. ;  Emmet  &  Co.,'^ 
C.  W.  W.  BouHing,  Sonthtea ;  BaUeyt,  Shaw,  A  flW* 
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SwisfenBady, 

In  re  ILithbvts. 
Oatxs  v.  Moonxy.  (a.) 
iVoefwe— Co-p2ain<t/« — Striking  out  one  of  eo-plaintiffa 
— Stay  of  proceedingt—Diteretion  of  court 

A  co-plaintiff  who  has  eompromited  toith  the  defendants 
has  no  absolute  right  to  have  his  name  struck  out.  In  a 
proper  case  his  name  will  be  struck  out  and  added  as  a 
defendant  upon  seeuritif  being  given  for  t/te  costs  of  the 
defendants.  On  an  appUoation  by  two  defendants  to 
strike  out  the  name  of  on«  of  three  oo-plainUffs  on  the 
ground  that  she  had  entered  into  a  compromise  with  tJiem, 
the  order  vns  refused  by  the  court 

Attotney-Genenil  v.  Cooper,  3  My.  <£  Or.  258,  and 
Brown  v.  Sswer,  3  Bern.  S98,  followed. 

Adjoanied  nunmoni. 

A  testatrix,  S.  Mathewi,  by  her  will  and  oodioil 
left  the  ■am  of  £1,500  apon  tnut  for  the  plaintiff 
Hn.  Uotee  lor  life  and  then  for  three  of  the  testatrix'* 
grandohadten  absolutely. 

In  1893  Mn.  Oatee  mortnged  her  life  interest  in 
the  fund  to  the  CKty  Assets  Oo.  (Limited). 

The  form  of  motrtgage  oontamed  a  power  for  the 
mortgagees  to  take  any  prooeediogs  they  should  think 
projper  for  the  protection  of  the  estate  of  the  testatrix 
and  to  ate  the  name  of  the  mortgager,  if  necessary, 
lor  that  par  pose. 

In  1904  the  CSty  Assets  Co.  sub-mortgaged  this 
ncority  to  the  plaintiff  H.  J.  Simpson,  together  with 
a  policy  on  the  life  of  Mrs.  Gates. 

In  1904  an  action  was  commenced  by  Mrs.  Gates, 
H.  J.  Simpson,  who  was  also  a  mortgagee  of  the 
rerenionary  interest  of  H.  B.  Mumfotd,  a  grandson 
of  the  testatrix,  in  one-third  of  the  fund,  and  Isabel 
Batanum,  the  mortga^  of  the  rerenionary  interest 
in  another  tliird,  agamst  Mooney  and  Lidkoriah,  the 
tmstsss  of  the  will,  and  a  solicitor  named  BeUord.  It 
ms  aOeged  that  the  firm  of  liokorisb  &  BeUord  bad 
acted  as  soUdtors  for  the  trustees  and  had  reoeiTed 
the  tnm  of  £1,600  for  which  they  and  the  defendant 
Hooney  were  jointly  and  seretally  liable. 

Hie  defendmt  liokotish  became  bankrupt  in  1904 
and  did  not  appear. 

Affidayits  were  filed  by  Bellord  and  Mrs.  Gates, 
from  ^rtiioh  it  appeared  that  in  March,  1905,  the 
defendant  Bellord  arranged  with  Mrs.  Gates,  who 
WIS  over  dgfa^  years  of  age,  to  compromise  the 
action  on  the  terms  of  paying  her  an  annuty  of  £30  a 
y«ar  during  her  life  and  £30  paid  down  in  advance. 
W»  oompromiae  was  arranged  without  the  knowledge 
of  Mrs.  Gates'  mortgagee  or  of  the  solicitors  to  whom 
lbs.  Gates  had  given  a  retainer  jdntlv  with  her 
oo-plaintiflik  The  solidton  for  the  oo-plaintiffii  had 
nfosed  to  reoognize  this  compromise,  and  leave  had 
been  obtained  to  deliver  uterrogatories  to  the 
ddendants  in  the  names  of  all  the  oo-pLuntiffs. 

This  was  a  summons  taken  out  in  the  action  by  the 
pendants  Bdlord  and  Mooney  asking  that  proceed- 
ings might  be  stayed  between  the  plaintiff  Mn.  Oatee 
and  thmiselves,  or  in  the  alternative  asking  that  the 
UMM  of  Mrs.  Gates  might  be  struck  out  faom  the 
taoocd. 

B.  A.  Nqpean,  for  the  summons,  argued  that  a 
w^Mtor  whose  authority  bad  been  revomd  oould  not 
dontinne  the  prooeedincs,  and  t^t  this  summons  was 
ttw  proper  oonrse  to  a£ipt  for  staying  proceedings  so 
*■  w  Mrs.  Gates  was  concerned. 

W.  Baker,  for  the  oo-plaintiiE),  contended  that  this 
"■iniBons  was  incorrect.     Gne  co-plaintiff  cannot 
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retire  from  an  action  as  of  course.  The  application, 
too,  was  entirely  bad  on  its  merits  in  ^e  circum- 
stances, and  moreover,  Mrs.  Gates  being  a  necessary 
party,  there  was  power  to  use  her  name  by  virtue  <n 
the  clause  on  thi^  behalf  contained  in  the  mortgage 
deed. 

SwuNFKN  East,  J.,  stated  the  above  facts,  and 
continued :  The  appli<»nt's  case  is  that  he,  a  solioitor, 
went  to  Mrs.  Gates  behind  the  back  of  her  solicitors 
and  her  mortgagee  and,  by  promising  her  an  annuity 
of  £30  a  year  and  £30  down,  obtaiuM  from  her  some 
document  accepting  a  compromise  of  the  action.  The 
plaintifEi  oppose  the  application  upon  the  ground  that 
under  the  terms  of  the  mortgage  deed  they  have 
power  to  use  the  name  of  Mrs.  Gates.  I  cannot 
dedde  this  point  on  the  summons,  but  it  will  be 
reserved  to  the  hearing,  and  the  defendant  can  then 
plead  the  oompromise  in  his  defence.  But  I  cannot 
stay  proceedings  summarily. 

u  several  caiee  it  has  been  pdnted  out  that  it  is 
not  a  matter  of  course  to  allow  one  of  several  oo- 
plaintiff*  to  withdraw  and  have  his  name  struck  out. 
If  oo-plaintiffi  disagree  the  general  rule  is  that  the 
name  of  one  is  struck  out  as  pluntiff  and  added  as 
defendant.    But  in  Daniell's  Cuanoery  Ftactioe,  voL 
1,  p.  224,  of  the  7th  edition,  it  is  stated  that  "  an 
order  to  strike  out  the  name  of  a  co-plaintiff  will 
not   be  made  as  a  matter  of  course  even  on  the 
terms  of  giving  security  for  costs."     In  Attomey- 
Oeneral  v.  Cooper,  3  MyL  St  Or.  258,  an  informatioii 
was  filed  at  the  instance  of  several  relators,  and  on 
their  application  an  order  of  course  was  obtained  to 
amend  by  striking  ont  the  names  of  tJl  tiie  relatmi 
except  one.     The  Six-Clerk  conceiving  such  amend- 
ment to  be  irregular  refused  to  enter  it,  and  the 
Yioe-Otuuioellor  refused  a  spedal  application  to  thus 
amend  upon  an  nndertokuig  to  give  seonrity  fbr  the 
defendants'  costs  to  the  time  of  the  application.    In 
1837  the  matter  came  before  the  Lwd  Olianoellor. 
He  discussed  the  question  whether  there  was  any 
ground  for  the  application  that  the  names  of  some  of 
the  relators  should  be  struck  out,  and  said  that  they 
must  shew  "  that  justice  will  not  be  done  or  that  the 
suit  cannot  be  so  convenienUy  prosecuted  unless  the 
alteration  is  made."    He  then  examined  the  dnmm- 
stances  and  sefosed  the  application.     In  Brown  v. 
Bawer,  3  Beav.  598,  it  was  decided  that  where  there 
are  two  oo-plaintiJGE)  one  cannot  sever  as  of  right. 
The  Master  of  the  Bolls  there  considered  that "  justice 
will  not  be  done  unless  the  alteration  is  made,"  and 
made  the  order  prayed,  on  the  terms  of  security  being 
given  for  the  coata  of  the  original  defendant    That 
practice  wonld  be  followed  in  a  proper  case,  but  this 
summons  is  irregular  and  also  fikils  upon  ite  merits. 
The  co-plaintiff  here  isa  necessary  party  to  the  action 
and  I  cannot  stay  prooeedhigi.    I  dismiss  the  sum- 
mons with  costs,  bat  the  applicant  may  amend  his 
defence  by  pleading  the  oompromiae. 

Solioitora,  Bellord  <t  Coveney;  Bowkers. 
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In  re  Mabshaix'b  SBTTtBuxirr. 

MABSHAIX  v.  Mat»ji-itat.t..   (a.) 

Settled  land— Tenant  for  life— Settled  Land  Ad,  1882 
(45  d:  46  Vict,  c  38),  «.  2  (1)  (5). 

Freeholds  were  settled  by  plaintiff  on  his  marriage, 
to  the  use  of  himself  for  life,  remainder  to  the  use  of  his 
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wl/e  to  rert{vr  a  j'otnlare  during  Iter  life,  rtmainiler  to 
irtuteei  daring  rt  trrm  to  raise  portions  for  children, 
rtmninihr  to  Iht  plaintiff  in  Jet : 

Held,  that  pluinliff  i«(t(  tenant  fur  life  within  the 
mnining  of  the  Setthil  Land  Ads. 

In  re  Mundv  and  Kgp«r'e  Contiact,  47  IF,  R,  22G, 
[1S09]  2  Ch.  Vii,  fdloined. 

Settled  Land  Act,  18S2  (45  it  46  Vict.  c.  38),  >.  2, 
aub  seetiont  1  aid  □,  disctuied. 

Summoiia. 

TbomAB  HordtUo  M»rthaT3,  the  plaintiff,  upon  his 
marriage  with  Lucy  Martin h  Bree  created  a  asttle* 
ment  dated  the  20  th  of  November,  1S62,  whereby 
certain  laada,  teoeraentB,  and  hereditaments  stood 
limited  to  the  nse  of  the  plaintiff  for  life,  with 
remaindera  to  the  uae  tbat  if  his  wife  Lucy  Martina 
ahonld  flunrive  him  she  might  receive  ft  jointure  of 
£400  a  year  during  hor  life,  reducible  to  £200  a  year 
in  the  event  of  her  aecoud  marriage,  acl  to  farther 
niea  limiting  powers  of  distresa  stid  entry  for  the 
pnrpOBe  of  enforcicg  payment  of  the  aaid  jointure, 
and  auhject  and  charged  as  nfore^aid  to  the  nte  of  the 
trusteea  of  the  aettlement  f*ir  a  term  of  100  years  to 
commence  from  the  decease  of  the  plaintiff  apoa  the 
truat  thereby  declared  to  raise  the  autn  of  £5,000  for 
portiona  for  the  children  of  the  marriage  upon  attain- 
ing the  age  o(  twenty-one  yeara  or  marrying,  and 
•abject  thereto  and  to  the  trust*  cf  the  term  to  the 
uae  of  tbe  plaintiff,  his  heira  and  as<ugna,  for  ever. 

The  qnestion  raided  by  this  summoua  waa  whether 
the  plaintiff  wai,  under  this  settlement,  a  tenant  for 
life  or  had  the  powers  of  a  tenant  for  life  under  the 
Settled  Lands  Acts. 

//.  Jtihmtm,  for  the  plaiotiS,  argaed  that  thongh 
perhaps  not  technically  a  tenant  for  life,  because  ttie 
remainder  in  fee  waa  also  limited  t>o  him  after  tbe 
intervening  jointure  and  term  for  portiona,  tbe 
plaintiff  had  as  a  matter  of  fact  the  first  life  estate, 
and  that  the  settled  property  did  actually  "  stand  for 
the  time  being  limited  to  or  in  trust  for  peraons  by 
way  of  sucoeaaiou  "  in  accord  aitce  with  the  de  Knit  ion 
of  a  settlement  in  the  Settled  Land  Act,  1882,  and 
tboa  came  within  the  poliay  and  acope  of  these  Acta. 

Champern'jiDiie,  for  the  defendants,  the  trnstees  of 
the  settlement. 

Cur.  a(/^'.  viiU, 

SwTBFBK  Eadt,  J.,  in  delivering  judgment,  re- 
ferred to  tbe  terms  of  the  aettlement,  and  continued 
as  folio wa  :  It  will  be  observed  tbat  the  hushaud, 
who  ia  tbe  settlor,  takes  an  estate  for  life,  aud  also 
the  remainder  in  fee,  subject  to  the  jointure  and 
portions,  and  the  question  is  whether  there  is  a 
settlement  within  the  meaning  of  the  Settled  Land 
Act  or  whether  there  it  an  estate  in  fee  simple 
in  poBsessioa  in  tbe  plaintiff,  subject  to  tbe 
charge  of  jointure  and  portiona.  In  conaidericg 
tbia  question  I  bear  in  mind  wh«t  waa  aaid  by 
Chitty,  L.J.,  in  delivering  the  judgment  of  Lindley, 
M.R.,  and  himself  in  /n  re  Mutidi/  and  Eoptr't 
Contract,  47  W.  E.  226.  [1899]  1  Ch.  275,  at  p-  288  ; 
"  The  broad  policy  on  which  tbe  Act  is  founded  is  laid 
down  by  tbe  House  of  Lords  in  Lori  Henri/  Bruce  r. 
Marquis  of  Ailesbary,AQ  W.  E.  243,  [IH92]  A.  C.  336. 
Tbe  object  ia  to  reoder  tbe  laud  a  marketable  article, 
notwithstanding  the  aettlemi^nt.  Its  main  purpose  is 
tbe  welfare  of  tbe  land  itsi'K,  and  of  all  interested 
therein,  ii  eluding  tbe  tenants,  and  not  merely  of  the 
persons  taking  under  the  aettlement,  Tbe  Act  of 
1882  had  a  much  wider  scope  than  tbe  Settled  Bitatea 
Acta.  The  scheme  adopted  is  to  facilitate  the  atriking 
cff  from  the  land  of  the  fetttra  imposed  hy  settlement ; 
and  this  ia  accomplished  by  conferring  on  tenants  for 
life  in  poasestion,  and  others  considered  to  stand  in  a 


like  relation  to  the  land,  large  poven  of  dealing  with 
the  land  by  way  of  sile,  excbaugo,  lease,  »iid  other- 
wise, and  by  jealoualy  guarding  those  ponrera  from 
attetopta    to    defeat    them    or    to     hamper    their 
exercise.      At   the   tame  time  the  rights  of  pertooj 
claiming      under     tbe     aettlement     are      carefully 
preserved  in  the  case  of  a  sale  by  ahifting  the  settle- 
ment from  tbe  land  to  the  purchase- monej  which  has 
to  bs  paid  into  court  or  into  the  hands  of   troatMS. 
Tbe  Act  of  1882  and  the  subsequent  Acts  ought,  then, 
to  be  construed  by  the  court  with  regard  to  these 
broad  principles  and  in  a  spirit  of  wise  and  reasonable 
liberality."    The  question  in  that  case  was  whether  it 
w&n  necessary  for  the  jointress  and  yonnger  ohildren 
to  join  in  the  conveyance  for  the  purpose  of  releasing 
their  rights.     The  learned  judge  then  proceeded  to 
crmaider  tbe  provisions  of  sub-aection  1  of  section  2 
of  the  Settled  Land  Act,  1882,  and  said  (at  p.   290) : 
"Tbe  right  interpretation  of  the  words  '  stands  foe 
the  time  being  limited  to  or  in  trust  for  any  persona 
hy  way  of  auocesaion  '  is  a  critical  point  in  this  case. 
Tbe  words  have  no  technical  force.    I  see  ao  sufficient 
reason  for  reitricting  their  meaning.     I  think  that, 
according  to  tbe  natural  and  ordinary  meaning  of  tbe 
words,   they  include  the    case    of    a    jointure    and 
portions  for  younger  children  limited  to  arise  on  or 
after  tbe  death  of  a  t«nant  for  life,  and  the  terms  oi 
years    limited    to    trustees    to    secure    them.      The 
j'ltntrees  and  tbe  portionera  take  an  interest  in  tbe 
land,  and  they  succeed  to  their  interests  in  tbe  land 
on  or  after  the  death  of  the  tenant  for  life.     I  state 
this  proposition  generally,  and  without  reference  to 
the  Acts  imposing  a  duty  on  sncoessions ;    but  such 
Acta,  if  referred  to,  would  aupport  tbia  propoaitioB. 
It  may  be  that  conveyancers,  when  they  employ  the 
phrase   that  the  lands  stand  limited  to  uaes,   often 
mention  only  the  leading  estates  in  the  land — namely, 
the  estates  of  freehold — and  refer  to  jointnres  and 
portions  as   charges    or  inoambran^ee  to  which  tba 
freehold  estitea  or  some  of  them  are  subject.     Such  i 
mode  of  reciting  title  ia  often  sufficient  for  tbe  pur- 
poae  which  it  is  intended  to  serve.     Bat  it  is  quite 
correct  in  point  of  law  to  Bet  out  among  the  limits- 
tiotis  to  which  the  land  stands  limited  the  limita- 
tions in  favour  of  the  jointress  and    the  portiooers 
and  the  terms  for  securing  them,  and  this  is  often 
done  by  conveyancers."     That  reasoning  ia  directly 
applicable  in  tbe  present  cose.      Tbe  jointress  anil 
portionera  will  succeed  to  their  interests    npon  tbe 
death  of  the  tenant  for  life,  and  the  trustees  of  the 
term  to  secure  tbe  portions  will  then  become  entitlfd 
in  posaeaaion  to  the  term  of  yean  thereby  limited  to 
them  to  commence  from  tbe  decease  of  the  plaintift 
Under  theae  circumstances,   I  am  of   opinion  that 
under  or  by  virtoe  of  the  settlement  of  the  29th  of 
November,  1862,  the  Unda  in  question  or  some  estata 
or  interest  in  them  stand  limited  to  or  in  trust  tat 
persona,  by  way  of  sacceSBion,witbin  the  meaning  of 
section  2,  iuS-aectian    1,  of  tbe  Settled   Lwi'l^  Act, 
1882,  and  tbat  under  sub-section  j  the  plaintiff  is  the 
tenant  for  life  of  thoae  land  a  for  tbe  purposes  of  the 
Act.     In  my  judgment,  the  doubt  expressed  in  111* 
last  edition    of   Wolatanholme's    Conveyancing  sua 
Settled  L>tod  Acts  (8th  ed.,  at  p.  .107),  as  to  whether 
there  is  a  "  aettlement "  in  such  a  case  as  the  preaeoti 
where  the  husband  is  tbe  settlor,  ia  not  well  fonndad. 
My  deciai'in   leavea  open  the  question,  upon  wbiw' 
Vaugban  Williams,   L.J.,  expressed  a  doubt  in  /»  "* 
Mnndij   and   Roper's   Contract  (at  p.    293),  whether 
the  land  will  continue  to  stand  limited  by  way  f» 
succession  after  the  death  of  the  tenant  for  life,  ai^a 
when  the  remainder  shall  have  fallen  into  poatetaio''' 
auhject  to  any  terms  previously  created.    My  decisWD 
iu  the  present  case  ia  in  entire  conformity  with  ^^^ 
was  laid  by  Farwell,  J.,  ia  In  re  PhiUimort,  52  W,  *■ 
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682,  [190J]  2  Ch.  4C0.  There  Captain  PhtlHoiore, 
being  the  owner  in  fee  of  uertain  freeholds  and 
abtoluteJj  entitled  to  certain  leaaeholdg,  deoUred 
trosta  nnder  which  he  made  himgetf  tenant  for  life, 
with  trustB  Id  remainder  to  pay  certain  annaitieB,  and 
iubjeet  thereto  for  him«elf  sbaolutely.  That,  laid  the 
learned  jndgp.  wm  obTiouily  a  settlement  within  the 
tneaniug  of  the  Act. 

Solidton,  Williamton,  Hill,  ife  Co.,  for  Trafford  ifc 
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Chan.  Hiv.       1 
•Warrin  gton,  J.  f  •^™*^  20,  1 905. 

^/n  r<!  QnltDALLA. 
IiEB  V.  Gdedalla'3  Tspsteb.  (a.) 
iokruptrg—Ban/a-Hjitet/  Act,  1S33  (46  .t;  47   VicL  c. 
J2),  M.  9,   44— Pirtwer  f/  appaintmeiit — Appainlmrjit 
in)  hattkrupt't  imll^I'roperty  diuiiibte  aiiifjii;/  cmiitoTt 
— Crttlitori  mhs  equtitt  lu  nceiving  order — Atsfle. 

kll.  fl.  had,  under  a  uUhment,  a  general  testamentart/ 
jmierr  of  appointment  over  a  fund.  By  h<s  will,  math 
in  1892,  he  trecuted  the  power  in/tiaottr  of  E,  L.,  tehom 
h<  appdiniM  executor,  A  receiving  order  >vas  mude 
■ugaintt  H.  G.  in  IflOO,  and  he  wua  adjudicated  a  fcrm/t- 
tuptmtht  Ut  of  October,  1900.  S.  L.  proved  ayuinat 
tkeeitaUfcr  £1.131.  //.  (?.  died  in  1904  withmt 
having  obtained  his  diaehartje.  Bttwfen  the  date  of  the 
teceivini/  order  and  the  time  of  hit  death  he  had  become 
dfbteii  to  variona  ereditorg. 

Utld,  that  the  appointed  /and  ii>n»  not  prnperfy  diirisihle 

m'/ngit   the   credilori  in  the   bankruptcy,   either  under 

f«ec<K»»  44  of  the  Bmkruplcy  Act,  1883,  or  6y  virtue  of 

iiiny  equitable  doctrine  at  to  property  appointetl  in  txtrciie 

of  agentral  teatamenturi/  power;  that  the  truilee  in  th» 

htnkruptft/  reai  not  entitled  to  receive  the  fund ;  that  the 

lititg  uf  A'tviditig  it  devolved  upon  the  MceuJtir  ;  and  that 

iiidi/  eretUtoT*  who  had  a  right  to  ahnre  in  the  fund 

\tiitrt  the  crtditort  who  had  become  »o  after  the  hankruptcij. 

Jioney  w,  Ajidrevs,  6  Uladd.  26i,  followed. 

Actton. 

A  letttemeiit  wag  executed  on  the  3rd  of  Xovember, 
!W0,  on  the  tcarriage  of  Haira  Guedallg,  by  wliich  a 
nnv  of  £2,000  3i  per  cent,  bank  annuities  wm 
Mttled  upon  certain  trusts  onder  which  he,  in  the 
OTOitB  which  happened,  became  eotitled  to  a  general 
tMftaiseatary  power  of  appoiutmeot  over  the  fond. 

On  the  Stb  of  September,  131)2,  GaedvlLa  made  his 
vill.  redtinij  the  power  and  appointiDg  the  annoitiea 
to  Edward  Lee  absolutely. 

Lee  wai  aUo  appointed  his  sole  exeoator. 

On  the  17th  of  iufjiMt,  190O,  a  reoeiviag  order  was 
made  agviogt  Gaedalla,  and  on  the  1st  o(  Gotober, 
IBOO,  be  was  adjudicated  a  bankrupt. 

The  official  nceiTer  was  the  truiitee  in  his  bask- 
raptoy. 

Lee  ptoTed  in  the  bankruptcy  for  a  aam  of 
£1.131  9*.  Ud. 

Ooedall*  died  on  the  2od  of  Otstober,  1904,  without 
oaviDg  obtaiaed  hig  discharge. 

At  the  time  of  bis  death  be  wag  indebted  to 
TUMDs  persons  in  snms  amountiuj;  to  about  £170  in- 
~>n*d  iiDM  the  date  of  the  receiring  order,  and  not 

"intda  in  the  bankruptcy.  The  qaegtion  arose 
_  let  Edward  Lee,  the  executor,  was  entitled  to 
Its  from  the  trustees  of  the  settlement  the  funds 

.  ■Menting  the  bank  annnitieg,  or  whether  those 
Itrndi  ought  to  be  transferred  to  the  trustee  in  bank- 
foptcy  Jor    administration   by  him  as  part    of    the 

I"-)  Iteport«d  by  Pbeoy  H.   WibfisU),  Esq., 
BuTi8ter-at-I«  w . 


bankrupt's   estate,  and  were    asaeta   for  payment  of 
debts  provable  in  the  bankruptcy. 

This  action  was  brought  by  L^e  againgt  the  trustee 
and  agaiost  Wolfe  Levy,  representing  the  oteditors 
wboie  debts  were  prova'>l6  in  the  bankruptcy,  claim- 
ing ^  declarationa  that  the  plaintiff  was  entitled  to 
receive  the  funds  aud  admiui^ter  tbem ;  that  npither 
the  trustee  in  bankruptcy  nor  any  of  the  creditors 
whose  debtg  were  provable  in  the  bankruptcy  wag 
or  were  entitled  to  prove  in  respect  of  su"h 
debtg  in  the  admlaistration  by  the  plaintiff  of  the 
egtate  of  Gaedalla ;  and  that  the  appointed  fund  waa 
assetg  out  of  which  the  plaintiff  wotild  be  eutitled  to 
retain  any  sum  olftimible  by  bim  against  the  estate  of 
the  deoeaged. 

Norton,  K,C.,  and  T.  Ribton,  for  Lee. 
R.  J.  Parker,  for  the  defendantf. 
Wabrinotok.  J.  (after  gtating  the  facte).— The 
real  question  which  I  have  to  decide  is  whether, 
nndec  the  circumstances  I  have  mentioned,  this  fund 
is  one  which  ig  to  he  administered  and  dealt  with  io 
all  respects  at  if  it  had  been  property  vested  in  the 
trustee  in  bankruptcy.  It  is  not  contended  that  it 
did  vest  in  the  trustee,  but  it  is  said,  applying  the 
equitable  doctrine  relating  to  funds  subject  to  powers 
of  appointment  which  have  been  exercised  by  tbe 
donee,  that  the  fund  thould  be  treated  in  all  renpects 
in  a  court  of  equity  as  if  it  had  been  the  property  of 
the  donee,  that  if  it  had  been  the  property  of  tbe 
donee  it  would  have  vested  in  the  trustee  iu  bank- 
ruptcy, and  that  being  ao,  it  must  be  administerad 
and  dealt  with  as  if  it  had  been  so  vested.  That 
seems  to  me  to  be  the  real  question.  Thera  is  a  sub- 
sidiary question,  which  is  this  :  Whethtr,  assuming 
the  answer  to  what  I  consider  the  real  qaealion  to  be 
in  the  negative,  then  should  the  fiiad  ba  diatri bated 
amongst  the  two  daaieg  of  creditors  pari  pasia  .' 

Now,  as  I  ha»e  said,  I  will  consider  the  real  ques- 
tion first.  For  that  it  is  neuessary  to  look  at  the 
pfovTsioos  of  the  existing  Baukruptioy  Act  of  1883. 
First,  J  think  it  is  deairable  to  look  at  sectiou  44, 
which  provides  what  property  shall  be  diviiibJo 
amongst  the  creditors.  Saction  44  provides  this : 
"The  property  of  the  bankrupt  divisible  amongst  his 
creditc>rs,  and  in  this  Act  referred  to  as  tbe  property 
of  the  bankrupt,  shall  not  comprise  the  following 
particulars" — which  I  need  not  read — "but  it  shall 
comprise  tbe  following  particulars  :  (i.)  All  such 
property  ai  may  belong  to  or  be  vested  iu  tbe  bank- 
rupt at  the  oommenoement  of  the  bankruptcy,  or 
may  be  acquired  by  or  devolve  upon  him  before  his 
discharge;  and  (ii.)  the  caijaoity  to  exercise  and  to 
take  proceedings  for  exercising  all  such  powers  in  or 
over  or  in  respect  of  property  as  might  have  been 
e:xeicised  by  the  bankrupt  for  bis  own  bene&t  at  the 
commencement  of  his  bankruptcy  or  before  his  dis- 
chMge.  .  .  ."  Now,  that  section,  it  will  be 
observed,  enumerates,  not  the  classes  of  property 
which  ate  vested  in  trustees,  but  the  property  of 
the_  bankrupt  divisible  amongst  his  creditors,  and  it 
pluuly  does  not  in  terms  include  property  over 
whid)  the  ttstator  has  a  power,  not  for  his  own 
beneiit,  but  a  testamentary  power  which  he  may 
exercise  in  any  way  he  pleasee. 

Now,  the  only  section  which  it  is  neoBasary  to  refer 
to  is  section  9.  That  is  the  section  wntoti  enacts 
what  shall  be  the  effect  of  a  receiving  order  made 
under  the  Act:  *'  On  the  nukmg  of  a  receiving  order 
an  official  receiver  shall  be  thereby  constituted  re- 
oeiTer  of  the  property  of  the  debtor,  and  thereafter, 
except  aa  directed  by  this  Act,  no  creditor  to  whom 
the  debtor  is  indebted  in  respect  of  any  debt  provable 
in  bankruptcy  shall  have  any  remedy  against  the 
property  or  person  of  the  debtor  in  respect   of  the 
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debt,  or  ihall  oommenoe  any  wstion  or  other  legpal 
prooMdiogB  nnlen  with  the  leave  of  the  oowt  and  on 
raoh  termt  as  the  court  may  impoae." 

Now,  the  fint  qaertion  is.  What  is  Hm  position  of 
property  over  which  a  person  has  a  testamentary 
power  which  he  exeroisei  P  Is  it  to  all  intents  and 
purposes  his  property,  or  does  it  only  ooostitate  assets 
wluoh,  snbjeot  to  certain  restrictions,  are  applicable 
by  the  executor,  in  due  course  of  the  admioistration 
of  the  estate,  to  the  payment  of  such  debts  of  the 
testator  as  his  own  nroperty  is  not  sufficient  to  pay  ? 
It  is  admitted  that  it  does  not  go  further  than  that. 
Now.  to  a  certain  extent  there  is  a  doubt,  aooordiog 
to  the  doctrine  of  the  court  of  equity,  that  funds 
under  those  oircnmstuices  are  treated  as  the  property 
of  the  donee  of  the  power.  For  that  refermce  has 
been  made  to  the  case  of  Lord  Towiuhend  y.  Windham, 
(1750)  2  Tes.  sen.  1,  which  is  a  rery  peculiar  case; 
but  I  thick  in  all  oases  in  which  uioie  expressions 
have  been  used  the  judges  who  made  use  of  them  had 
nothing  to  consider  except  the  relative  position  of  the 
volunteers  under  the  exerdM  of  the  testamentary 
power  and  the  creditors  of  the  testator,  I  think  that 
ii  shown  quite  clearly  in  Lard  Tmotuhend  v.  Windham 
by  the  comparison  wbiuh  the  Lord  Chancellor  (Lord 
Hiurdwioke)  makes  in  that  case  between  the  position 
of  creditors  under  the  statute  of  Eliztbe^  and  the 
position  of  creditors  under  the  execution  of  such  a 
power  as  the  present ;  and  when  the  Lord  Ohaacellor 
in  that  cue  said  that  the  fund  must  ba  treated  as 
regards  the  creditors  as  if  it  had  been  the  propoiy  of 
the  testator,  I  think  he  meant  nothing  more  than  that 
the  disposition  which  he  had  made  by  his  will  in 
favour  of  volunteers  ooold  not  have  effect  given  it  in 
priority  to  the  cteditaxs  any  more  than  it  could  have 
that  effect  given  to  it  with  regard  to  property  of  his 
own.  There  is  no  authority  which  goes  so  far 
as  to  say  that  you  must  treat  such  a  fond — ^to  this 
extent  the  property  of  the  debtor — so  as  to  divide  it 
amongst  the  creditors  in  a  preceding  bankruptcy.  So 
far  as  any  authority  i*  concerned  there  is  authority  to 
the  contrary.  It  is  true  tbat  is  under  an  old  Bank- 
ruptcy Act,  and  'it  might  be  neoesiary  carefully  to 
analyze  the  distiootion  between  the  law  of  bankruptcy 
at  the  time  of  that  decision  and  the  law  at  the  present 
tiaie;  bat  I  do  not  think  in  this  oaie  any  such  analysis 
is  required.  The  case  I  am  referring  to  is  Jenney  v. 
Andrewi,  (1822)  6  Ifadd.  264,  23  B.  B.  216.  In  that 
case  the  donee  of  the  power  had  become  bankrupt,  and 
had  obtained  a  certificate.  Meanwhile,  before  his  bank- 
ruptcy he  had  made  his  will  and  appointed  the  fund,  as 
in  the  present  case,  and  he  died  wiuout  having  revoked 
his  wiU.  It  was  hdd  that  the  fund  was  not  avtulaUe  for 
payment  of  the  creditors  in  the  bankruptcy,  and  the 
Vice-chancellor  says :  "  Where  there  is  a  general 
power  Of  appointment  by  will  and  an  appointment  is 
made,  the  wpointee  is  a  trustee  for  creditors,  but  it  is 
not  for  creators  at  the  time  of  the  execution  of  the 
will«  but  at  the  death  of  the  testator.  The  certificate 
of  the  bankrupt  deprives  the  assignees  of  all  claim  for 
the  benefit  of  the  creditors  under  the  commission." 
Now,  in  the  present  case  one  does  mot  have  to  go  so 
far  as  that.  I  think  it  is  enough  to  say  that  the 
property  divisible  amongst  the  creditors  does  not 
include  this  particular  fund.  If  that  is  so,  the  trustee 
is  not  entitled  to  have  this  fund,  and  for  that  I  think 
Jenney  v.  Andrew*  is  also  an  authority.  It  is  throu(|h 
the  trustee  in  bankruptcy  that  tiie  creditors  in 
bankruptcy  are  entitled  to  a  dividend  on  their  debt. 
It  seems  to  me,  therefore,  that  on  the  true  construc- 
tion of  the  Bankruptcy  Act,  notwithstanding  the 
doctrine  of  equity  wiui  regard  to  testamentary  powers 
which  have  been  exercised,  it  is  impossible  to  bring 
ibis  fund  within  the  definition  of  property  divisibl 
in  tiM  baokmptoy;  and,  fntthsr,  tlwt  » !•  unpoiiiU 


to  say  that  this  is  property  which,  in  equity,  inde- 
pendent of  the  express  statutory  proviaiona  whidi 
plainly  would  not  apply,  on^ht  to  be  administered  u 
if  it  had  been  property  divisible  amongst  the  creditors 
in  bankruptcy. 

Then  there  is  the  further  question:  Is  this  a 
fund  which  is  divisible  amongst  all  creditors  port 
mutu,  indudinir  those  who  were  creditors  in  the 
Dankruptoy  ?  Now,  Vtivn  the  question  is  rather  a  dif- 
ferent one.  I  am  assuming  now,  for  the  purpose  of 
deciding  tiiis  case,  that  the  executor  is  the  person  on 
whom  devolves,  according  to  tiie  ordinary  doctrines 
of  equity  in  this  matter,  £e  duty  of  distoibutinc  this 
fund  amongst  the  creditors.  Are  tiie  creditors  fit  the 
bankruptcy  creditors  whom  the  executor  is  to  include 
in  making  the  distribution  P  I  think  not.  The 
general  effect  of  the  provision  of  the  Bankmptoy  Act 
appears  to  me  to  be  this — that  it  substitatea  iat  the 
personal  relief  ag^dnst  a  debtor  which  the  creditor 
possesses  certain  rights  given  by  the  Act  of  reaoitfaig 
to  his  property  and  having  that  property  divided 
amongst  the  creditors.  In  this  case  thore  has  been 
no  order  of  discharge.  The  debtor  i»,  th^«fore,  not 
actually  released  from  bis  debt,  but  it  seems  to  me,  by 
the  effect  of  section  9,  that  as  from  the  receiving 
order,  the  order  never  having  been  diicharged,  and  U 
having  been  followed  by  aa  order  of  adjudioation, 
the  creditors  were  deprived  of  their  tight  of  aotioii. 
I  do  not  see  how  it  is  possible  for  the  ar«diiors  in  the 
bankruptcy  by  any  process  whatever  to  get  at  the 
executor.  It  seems  that  the  executor  has  nothing  to 
do  with  the  creditors  in  the  bankruptcy  who  were 
entitled  to  have  divided  among  themswves  ihe  assets 
divisible  in  the  bankruptcy,  and  to  have  those  assets 
divided  amongst  them  to  ttie  exclusion  of  subsequent 
credit(ns.  The  creditors  in  the  bankruptoy  had  to 
look  to  the  trustee  in  bankruptcy  and  to  Uie  property 
which  under  the  Bankruptcy  Act  was  divisible,  and 
have  nothing  to  do  with  the  executor  or  the  property 
which  is  divisible  by  the  executor  in  that  oapadty. 
In  the  view  I  take,  therefore,  I  conceive  that  as  to 
the  fund  in  question,  so  far  as  creditors  are  oonoemed, 
the  only  creditors  who  can  have  any  right  to  be  paid 
out  of  it  are  the  creditors  who  have  beoome  such 
subsequently  to  the  bankruptcy,  and  who  therefore 
have  the  executor  to  look  to,  and  not  the  trustee  in 
bankruptcy. 

A  further  question  was  raised  by  Mr.  Nortoo  with 
regard  to  the  right  of  the  executor  to  retain ;  but  if 
the  only  creditors  to  be  paid  are  those  whose  debts 
have  bmn  incurred  since  the  bankruptcy,  the  right  of 
retainer  becomes  immaterial,  inasmuch  as  the  fund  is 
solvent.  I  need  say  nothing  about  that,  except 
pahaps  that,  so  far  as  I  form  any  opinion  on  the 
subject,  I  think  the  right  of  retainer  would  not  have 
existed  against  such  a  fund. 

Solicitors,  Lee,  Davit,  &  Ltit;  SolieHor  to  the  Board 
of  Trade. 


(W^^J.)}  Aprill2, 14,  1905. 

ChASWIOK  v.  PxABL  IdFB  ASSXTBAITCB  CO.  (<'•) 

Inland  reventie — Income  tax — Annuity  or  anntuU  fti' 
meni — Dedvelion  of  income  tax — Income  Tea  Aelt, 
1842  (5(1;  6  Vict.  c.  35),  a.  102;  and  1853  (16  <t  1? 
Vict.  c.  34),  ».  40 — Cttftom*  and  Inland  Bevimue  A>h 
1888  (51  <fe  52  Via.  c  8),  «.  24,  «ui-««e(ion  2. 

The  plaintiff  uxu  the  owner  of  a  leatehold  inbre^ 
expiring  in  1912,  in  certain  property  which  too*  eitk^ 

(a.)  Beported  by  BitsKnne  Bsn).  B*q.,  Bazritta-st- 
Law. 
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to  the  defmdcmtt.  Th»  ne<  rent  aeeruing  to  the  plaintiff 
afUr  payment  of  rent  to  the  superior  landlord  vxu 
£1,625  per  annum.  The  plaintiff  agrted  to  »ell  the 
de/endant*  hi*  reveriion  in  eoneideration  of  a  cath  pay- 
ment of  £1,000  and  the  exeetrfion  of  a  deed  whereby  the 
deftndanU  eovenanted  to  pay  to  the  plaintiff  £1,625  per 
amnuM  to  the  end  of  the  term.  The  defendants  claimed 
to  dedttet  income  tax  from  the  cmnual  sum  of  £1,625 
under  leetion  40  of  the  Income  Tax  Act,  1853. 

Held,  that  the  object  of  the  traniaetion  being  to  teeurt 
to  the  plaintiff  to  the  end  of  the  term  the  tame  net  amount 
&at  he  had  previotuly  received  at  rent,  the  payments 
were  payments  of  an  annuity  or  other  anntud  payment 
tpithtn  the  meaning  of  section  40  of  tlie  Income  Tax  Act, 
1853,  and  were  not  payments  of  a  fixed  amount  by 
itutalmeuis,  and  therefore  that  the  deduetioti  had 
properly  heen  made. 

AoUan  tried  by  Walton,  J.,  irifhont  a  jnry,  to 
detmnina  whether  oertain  annnal  payments  were 
mbjeot  to  dednotiona  for  inooma  tax  or  not. 

The  plaintiff,  Alfred  Ohadwiok,  was  one  of  the 
laaioM  o(  certain  premisee  near  London  Bridge,  and 
he  bronght  thia  action  to  recover  from  the  Pearl  L<fe 
Aaauranoe  Co.  the  ram  of  £50  Si.  9d.  aa  the  balance 
of  money  due  to  him  from  the  defendanta  in  pnna- 
anoe  of  a  deed  of  oorenant  dated  the  6th  of  Febmary, 
1904.  The  partionlars  showed  that  the  claim  was  in 
reapeot  of  oertain  annnal  snms  payable  to  the  plaintiff 
under  that  deed.  The  total  amount  of  the  sums  so 
payable  to  the  plaintiff  as  his  individual  share  of  the 
£1.925  hereafter  mentioned  was  £1,038  4b.  Of  that 
amount  the  defendants  had  paid  £987 18i.  3d.,  leaving 
the  balance  now  raed  for,  and  which  represented 
dadnotiona  in  leapect  of  income  tax  from  the  periodical 
paymenta  whioh  the  defendants  were  liable  to  make 
moaer  the  deed  of  covenant.  The  defendants,  who 
had  been  snb-lessees  of  the  property,  had  purohaaed 
faom  the  plaintiff  his  interest  in  the  leaaefaold  rever- 
sion in  the  property  in  consideration  of  £1,000  and 
the  cxecutimi  of  the  deed  of  the  6th  of  Febmary, 
1904,  whereby  the  defendants  covenanted  that  until 
•ad  inofaiding  the  25th  of  December,  1912,  they  would 
pay  the  farther  sum  of  £1,625  per  annum  to  the 
pUntifF  in  equal  quarterly  instalments. 

Montague  Luth,  K.C,  (T.  T.  Patne  with  him),  for 
tit*  plaintiff. — ^The  question  in  this  case  is  one  of 
psjnoiple.  The  defendants  contracted  for  the  abaolate 
pxrahase  of  the  vendor's  entire  interest  in  a  term  of 
yean  for  £1,000  down  and  the  balance  by  deferred 
paymesits.  The  part  of  the  purchase-money  that 
waa  paid  down  in  cath  was  admittedly  capital ;  it 
woold  be  impossible  to  say  that  one  part  of  the  con- 
sidacatian  waa  capital  and  the  other  part  income. 
Tbtn  can  be  no  doubt  that  these  instalments 
ought  to  be  treated  as  payments  of  capital  by 
instalments,  and  therefore  not  subject  to  the  deduction 
of  tax.  Lord  Maonaghten  in  Londun  County  Council 
T.  Attorney-General,  49  W.  B.  686,  [1901]  A.  0.  26, 
pointa  out  that  "inoome  tax  means  a  tax  on  income 
and  «ao  mean  nothing  else."  The  question  toma  on 
«1m  doonment^  whiohi  show  that  the  consideration 
hen  in  the  aasignment  for  the  sale  by  the  vendor  of 
his  intereet  in  the  pn^erty  was  partly  £1,000  and 
partly  aomething  else.  The  covenants  in  the  deed  of 
eorenaat  of  even  date  make  it  quite  dear  that  part  of 
tiba  oonaideration  in  the  latter  deed  waa  the  defendants' 
eovwaaat  to  pay  £1,625  to  the  plaintiff  until  1912  by 
egoal  quatrterly  payments,  as  payments  by  instalment 
of  the  pgrohaaa  sum. 

SeerAtry  of  State  for  India  v.  Seoble,  51  W.  B.  675, 
[19081  A.  0.  299;  Foley  v.  Fletcher.  3  H.  AN.  769; 
and  Aut  Indian  Bailumy  Oo.  v.  Beeretary  of  State  for 
India,  (1904)  21  OSmes  L.  B.  8,  53  W.  B.  Dig.  70, 
nUadon. 


Danekwertt,  K.C,  and  Orimtoood  Mears,  for  the 
defendants. — ^The  deductions  were  rightly  made  hy 
the  defendants,  because  these  instalmante  were  pay- 
ments of  ''an  annuity  or  other  annual  payment" 
within  the  meaning  of  section  40  of  the  Inoome  Tax 
Act,  1853.  As  no  gross  sum  was  here  ascertained  as 
the  total  amount  wmoh  would  have  to  be  paid  by  the 
defendanta,  the  present  case  is  distinguishable  from 
Scoble's  ease.  The  queetion  depends  here  on  tiie 
proper  construction  of  the  two  contemporuieoui  deeds. 
When  the  two  deeds  are  carefully  looked  at  it  is 
clear  that  the  object  of  the  arrangement  was  that  for 
the  whole  term  of  the  plaintiff's  leasehold  interest, 
whioh  was  sold  outright,  the  plaintiff  was  to  receive 
the  same  rent  that  he  would  have  received  had  he  not 
sold.  The  cue  comes  within  the  very  words  of  sec- 
tion 102  of  the  Inoome  Tax  Act,  1842,  which  is  the 
original  section  under  which  annuities  and  other 
annual  payments  were  charged  with  dut^.  The 
defendants  were  obliged  to  make  this  deduction,  the 
language  of  section  24,  sub-section  3,  of  the  Customs 
and  Inhnd  Bevenue  Act,  1888,  being  imperative  on 
that  point:  see  judgment  of  Lord  Maonaghten  in 
London  County  Council  v.  Attomey-Oeneral,  [1901] 
A.  0.  26,  at  p.  40.  In  Delage  v.  Nugget  Polish  Co.,  92 
L.  T.  664,  63  W.  B.  Dig.  70,  the  plaintiff  had  sold  a 
secret  prooess  for  making  blacking  to  the  defendanta 
on  the  terms  that  the  defendants  were  to  pay  him  an 
annnal  sum — ^flxed  at  8  per  cent. — of  tiie  gross 
receipts,  and  in  that  case  Plullimore,  J.,  held  titat  tiie 
defendants  were  entitled  to  deduct  inoome  tax.  The 
transaotioit  here  was  a  sale  of  tiie  plaintiff's  reversion 
upon  the  terms  that  he  was  to  continue  to  receive  his 
present  inoome  until  the  dose  of  the  year  1912.  The  net 
bentficial  tent  previoudy  received  by  the  plaintiff  was 
the  same  sum  of  £1,625  subject  to  the  tu.  A  cove- 
nant to  pay  £1,626  per  annum  free  of  inoome  tuc 
would  have  been  void  under  the  decision  in  Attomey- 
Oeneral  V.  Shield,  (1858)  3  H.  &  K.  834,  28  L.  J.  Ex. 
49,  7  W.  B.  Dig.  42.  The  offer  was  made  upon  the 
basis  of  tlie  income  previoudy  obtained  by  the  plain- 
tiff, and  the  object  of  the  transaction  was  to  secure  to 
the  plaintiff  the  value  of  the  reveruon  while  he 
remamed  in  the  same  pontion  as  regards  inoome. 

T.  T.  Paine  replied. 

Cur.  adv.  vult. 

April  14. — WaIiTOK,  J.,  gave  the  following  judg- 
ment, in  whidi,  after  stating  the  facts  as  set  out  above, 
he  said :  This  action  was  bronght  for  the  balance  owing 
in  respect  of  three  instalments,  the  balance  bdng 
£60  6s.  9d.  whioh  has  been  deducted  by  the  defend- 
ants in  lespeot  of  inoome  tax.  The  question  whioh  I 
have  to  decide  is  whether  the  defendants  were  entitied 
to  make  sndh  deductions.  They  contended  tJiat  they 
were  authorised  and  entitled  to  make  the  dednotiona 
by  section  40  of  the  Inoome  Tax  Act,  1853.  That 
section  is  in  these  words :  "  Bvery  person  who  shall 
be  liable  to  the  payment  of  any  rent,  ot  any  yearly 
interest  of  money,  or  any  annuity  or  other  annnal 
payment,  dther  as  a  charge  on  any  property,  or  as  a 
personal  debt  or  obligation  by  virtue  of  any  contract 
.  .  .  shall  be  entitied  and  is  hereby  authorized, 
on  making  such  payment,  to  dednot  and  retain 
thereout  this  amount  of  the  rate  of  duty  whioh  at  the 
time  when  such  payment  becomes  due  shall  be  pay- 
able under  this  Act."  I  think  those  are  the  omy 
words  of  the  section  which  it  is  necessary  for  my 
preaent  purpose  to  read.  The  defendants  say  that 
they  are  in  tiie  words  and  within  the  meaning  of  the 
Act,  a  "  person  liable  to  the  payment  of  an  annuity  or 
annnal  payment" — ^tbat  is  to  say,  the  £1,626—"  as  a 
parsonsil  oisbt  or  obligation  by  virtue  of  a  contract." 
!niat  is  ilie  deed  of  covenant  whioh  I  have  referred 
to.    If  this  be  so,  then  it  seems  to  me  dear  that  the 
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defendanta  aie  entitled  and  authorized  to  mftke  tltfl 
deduct  ion  ia  gu^Htion  and  therefore  to  Bucoeed  in 
their  action.  It  does  not  appear  to  me  ceaeuary 
to  connder  the  qneatioa  whether  they  were  bound 
to  mahfl  the  deduotion  undnr  aeation  24,  ■ab-iectioa 
3,  of  the  Custom*  Act  of  1 88S. 

As  to  the  gi^neral  biRtory  and  effect  of  the  lDC3nie 

Tax    Acts    in    their    bearing    upon    annaitiui,  it  ia 

BTiffident  fi  r  me  to  refer  to  the  judgmeat  of  Lord 

Mionaghtcn   in  Londtin  Pimnty   C'/tincil   v.  Attarney- 

Oeneral,  4'J  W.  R.  68(5,  [1901]  A.  C.   2G.  the  part  of 

the  judgment  to  whicti  I  refer  being  at  pp.  37  to  40, 

What  I  have  to  decide  here  is  whether  the  annual 

payment  of  £I,62o  payable  under  the  d^ed  to  wbidh 

I  have  referred  ie  "an  annuity  or  annual  payment" 

within  the  meanias;  of  the  worths  which  I  have  cited 

of  section  40  of  the  Income  Tax  Act.  IS 5:),  and  in 

oontideriDe  this  the  (general  ich^me  of  the  trauaaction 

muit  be   kept  ia  mind.     It  mttst  ba  admitted  that 

there  may  b«  in  the  words   of  the  Aoc,    an  annual 

payment  payable  as  a  perBonal  debt,  by  virtue  of  a 

contract  which  is  not  aa  annuity  or  annual  payment 

within  aection  40 — tg.,  where  a  debtor  repaid  a  sum 

borrowed  in  fixed  annual  ysyments,  or  such  cases  as 

Fulerf  V,  FMchfT,  2S  L.  J.  Ex.  100,  3  H.  &  N.  769,  and 

Secretiiry  p/  Stale  for  IinHa.  v.   Scot/e.  51   W.  R.  675, 

[1903]  A.  C.  299.     In  the  present  oaee  the  agreement 

in   Bubatanco   was  that  the  defendant   ootnpany,    ia 

consideration  of  the  atsignment  to  them  of  a  certain 

leasehold  interest  in  an  unexpired  residue  of  a  term 

ending  on  the  25  th  of  December,  1912,  would  p«y  to 

the  aasignorg  a  fixed  amoaot  of  £1,000  and  make  to 

them  an  annnal  payment  of  £1,62>^  by  equal  quarterly 

payments  until    the  expiration    of    the  term.     The 

£1,625  was  the  net  rent  which  the  asaignors  at  the 

date  of  the  Mdigument  were  receiving  nnder  certain 

■nb-leaees  which  tbey  had    made  of  the  leasehold 

premises.     It  ia   said   that  the   annual  payments  of 

£1,635  are  really  in  sabstaoca  inetalmenta  of  the  prioe 

or  of  part  of  the  price  payable  for   the  leaiehold 

interest  sold.     I  aaked  counsel  for  the  plaintiff  in  the 

oonrse  of  the  argument  what  was  the  gross  amount 

payable,  but  I  received  no  satia  factory  anawer.     It 

is  plain  to  me  that  no  estiisate  of  any  gross  amount 

was   involved  in  the  contract   batwpen  the  partiea. 

What  the  vendorfl  bargained  for  was  that  they  ahoold 

continue  to  receive  until  the  end  of  the  term  the  same 

amount  of  income  which  they  were  receiving  from 

the  property  at   the   date   of    the  asaigament,  and 

should  be  paid  in  addition  to  this,  a  lamp  sum  of 

£1,000,     In   my  judgment  the  annual  paymfnta  of 

£1,625  were  not  paid  as  tuetalments  of  a  debt,  but 

were  amounts  payable  and  receivable  as  income,  just 

as  an  annuity  is  what  is  payable  for  a  certain  number 

of  jears  undi'r  a  covenant  or  coo  tract  made  in  ooa- 

lideration  of  a  sum  of  money  paid  by  the  annuitant 

as  the  prioe  of  the  annuity.     It  seems  to  me  to  make 

no    difference   whetht-r    the    contract    to    make  the 

annnal  payments  is  entered  into  in  conaideration  of 

money  paid  or  in  consideration  of  property  assigned. 

For  these  reaaona  I  think  that  the  pr«aent  case  is 

iiot  within  the  cases  quoted  by  Mr.  Montague  Luah, 

but  comes  within  section  40  and  is  siiuilsr  to  the  case 

of  Dtiage  v,  Nitg<je1.  Polith  Co,,  21  Times  L,  R.  454,  92 

L.  T.  682.    Therefore  there  will  be  judgment  for  the 

defendants  with  costs. 

Judgment  accordingly. 

Solicitors  for  the  plaintiff,  Finch  Jt  Turner. 

Solicitors  for  the  defendants,  Japhtih  Tickh, 
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K.  B.  Div. 
(Lord  Alverstone,  L.C.tl.,  and  ^  April  6,  1905. 

Kennedy  and  Ridley,  iIJ.) 

Bex  I).  Hankiy  and  OinEBS  {Justices).  («.) 

Motor-car  —  Re/iital  hy  owner  of  driver'i  name  atut 
adiirttt — Cimviction — Omistion.  of  nvermtnt  thtU  driver 
MMmitUd  <in  offence — MotvT-etir  Act,  1903  (d  E>JU  7. 
c  3t)),  as.  1,  60— J/i>Cor- car  J  {U»e  aftd  Oonttraetion) 
Order,  1904,  Art.  IV.  (6), 

A  convlclion  of  an  otoner  of  a  motor-car  iindrr  tectUm 
1,  suh'seciiim  3,  of  the  Motor-car  Art,  1903,  jJofeJ  CAot 
the  defeitdQ  11 1  "  being  ,  .  .  the  owner  of  a  etrtain 
tnotur-ear  .  .  ,  which  u>ai  then  being  driven  upon 
the  highway  ,  ,  .  did  unlanrfully  .  .  .  it/ler 
due  notice  had  bteti  given  to  him,  refiue  to  give  the  tutnkt 
and  address  of  the  ptrion  u>ho  was  then  and  there  drivi»ff 
the  same,  tiich  name  and  addrett  being  required  in  ordrr 
that  liroetfliHga  might  be  taken  against  him  under  sect iom 
1  of  the  Motiir-car  Act,  1903,  and  AH,  IV.  (6)  (/  the 
Motor-ears  {Use  and  Construction)  Order,  1904." 

I  hid,  that  the  eouvietion  was  IhuI,  in  that  it  di^t  not 
sufficiently  allege  that  th«  driver  had  committed  on  offtHot 
under  the  section, 

Hdd,  also,  that  it  vta»  not  a  /Mndition  precedent  <o  tht 
datg  east  upon  the  owner  of  a  motor-car  by  seetion  1  (S) 
to  furnish  the  name  and  address  p/  the  driver  of  the  ear, 
thai  the  driver  should  preiriottsly  have  been  asked  for  and 
should  have  refused  to  give  hi*  name  and  address. 

This  was  a  rule  nisi  obtained  by  the  Earl  of  Craven 
for  a  certiorari  to  quash  a  conviction  against  biin  by 
the  justices  of  Wokingham,  Berks,  for  that  being  on 
the  2rid  of  July.  1004,  the  owner  of  a  certaiu  motor' 
oar.  No,  A.C.  143,  which  was  then  being  driven  upon 
the  highway  at  Twyford,  Berks,  he  did  nnl  awfully  on 
the  4  th  of  Angus  c,  after  dne  notice  bad  btien  given 
him,  ref  ase  to  give  the  natua  and  address  of  the  person 
who  was  then  and  there  driving  the  same,  such  name 
and  address  being  required  in  order  that  proceedings 
might  be  taken  again  tt  him  under  section  1  of  tb* 
Motor-car  Act,  1903,  and  article  4  (0]  of  the  Motor- 
cars (Use  and  Construction)  Order,  ia04. 

The  grounds  upon  which  the  rule  ni»i  was  obtained 
were ;  (1)  That  the  conviction  was  bad  on  the  face  of 
it  because  it  did  not  allege  that  the  driver  had  com- 
niitted  an  oJF«nce  under  section  1  of  the  Act,  and  did 
not  allege  that  the  driver  had  refused  to  give  his 
name  or  address  or  had  given  a  false  name  or  addres* ; 
(2)  that  the  justices  had  no  juriadiction  to  convict  in 
the  absence  of  evidence  to  the  above  eiTeot, 

Section  1  (3)  of  the  Motoi-oar  Act,  1903,  is  a* 
toUowa :  "  If  the  driver  of  any  oar  who  oomuita  an 
offence  anderthia  section  refuses  to  give  his  name  and 
address,  or  gives  a  false  name  and  address,  be  sWl 
be  guilty  of  an  offtsnoe  under  this  Act,  aud  it  shall  be 
the  duty  of  the  owner  of  the  car,  if  required,  to  giv« 
any  information  which  it  is  within  his  power  to  giv«, 
and  which  may  lead  to  the  identification  aud  appre- 
benai  >n  of  the  driver,  and  if  the  owner  fails  to  do  so 
he  also  shall  he  guilty  of  an  offence  uudar  this  Act." 

Aitide  4  of  the  Motor-cars  (Use  and  Construction) 
Order,  1904,  contains  the  following  provisions ;  Every 
person  driving  or  in  charge  of  a  motor-car  when  used 
on  any  highway  shall  comply  with  the  regulations 
hereinafter  set  forth — namely,  (6)  He  [the  driver] 
shall,  on  the  request  of  any  police- constable  in 
uniform,  or  of  any  person  having  charge  of  »  horae, 
or  If  any  such  constable  or  person  shall  put  up  his 
band  as  a  signal  for  that  purpose,  cause  tha  notoc-oar 
to  atop  and  to  remain  atationsry  bo  long  m  may  ba 
reMonahly  neoeseary. 

(a.)  Kapotted  by  EBSsms  B.sld,  Esq.,  Baimtat> 
at-Law. 
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Oteil  WaUh  showed  caaie  sguDst  the  rule.— It  ii 
not  neoesmiy  luvieF  (ection  1,  anb-aection  3,  of  the 
Motor-c«r  Act,  1903,  thnt  the  driver  shoald  have 
been  aak«d  for  and  shqatd  have  refaaed  to  give  bia 
same  or  address  b«for«  the  owner  oaa  be  oonviated. 
Hdcb  B  ootistrttctioD  would  defeat  tha  whole  object  of 
the  !att«!r  part  of  the  section,  which  was  trauied  to 
meet  the  difficalty  id  tba  CAse  of  drivers  who  did  not 
8t.jp  so  that  their  name  and  address  could  be  talien  by 
giving  a  reioedj  against  the  owner.  It  U  not 
enough  for  the  polrca  to  know  in  auch  a  case  the 
registered  namher  oi  the  car,  for  this  would  a  it  help 
if  the  owner  persisted  in  refusiag  to  give  the  driver  a 
name  and  addreia.  Moreover,  the  owner  of  the  car 
here  has  adopted  the  wrong  remedy.  He  ous;ht  to 
bftve  •ppsaled  to  quarter  setsioDe  as  a  person  adjudged 
to  p«y  a  fine  exoeedisg  ttventj  shilliaga  under  section 
11  (2]  of  the  Act.  Thii  rule  aboald  therefore  ba 
disobarged. 

-•loory,  JT.C.,  and  Moresby  While  (ff,  H,  Condy 
with  them),  in  support  of  the  rnle. — Ceriiorari  is  the 
kbiolnte  right  of  a  party  aggrieved  by  a  wrongful 
conviction.  £I*?re  the  couviotion  is  bad  on  its  laoe 
beoause  the  defenue  alleged  is  insufficiently  described  ; 
moreover,  it  couples  tb*  i.fF<)Tice  alleged  under  eection 
1  (3)  of  the  Aut  with  that  alleged  under  art.  4,  r.  6. 
[Loid  ALVEESTOtra,  L.C.J.^The  rule  is  that  a  convic- 
tion mutt  he  as  precise  aa  aa  indictment :  Smith  v, 
3/wxts,  51  W.  R.  2.J2,  [1903]  1  K.  B.  56,  per  Cliaunell, 
J.,  at  p.  63.]  The  mere  fact  that  thepolioe state  they 
want  to  take  proueediuga  against  a  driver  is  no 
evidftoca  that  be  has  committed  an  offenoe.  It  is  sub- 
mitted that  on  ttie  true  construction  of  section  I  (3) 
of  the  Act  an  owner  is  not  bound  to  give  the  driver's 
naoie  and  addreea  unless  and  until  the  driver  hae 
'been  ashed  for  them  and  has  refuted  them. 

Lord  AxvERSTONB,  L.C.  J.— It  is  with  cons  iderable 
ittluetaDoa  I  Sad  myself  driven  to  the  coaolut  ion  that 
this    conviction    cannot    be    supported.     But    there 
is    an    established    rule    of    many    years'    atsnding 
apon  which   we   ieel    ourselves    constrained   to   act, 
Hid  driven  to  act  now,  which  is  that  where  a  conviction 
oom tains  matters  of  uncertainty  it  ia  had.  In  this  oaae 
th«  offence  charged  was  that  the  owner  of  a  motor-car 
did  not  give  to  the  police  certain  tnformatioD  in  his 
pow9t ;  and  the  main  point  taken  in  opposition  to  this 
charge  was  that  the  obligation  of  the  owner  to  give 
information  as  to  his  driver's  name  and  address  did 
not  arise  untU  the  drivtr  of  the  oar  had  himself  refused 
these  psrticulars,     I  do  not,  however,  construe  section 
1   (3]  in  that  way.      Possibly  the   language  of    the 
section  ought  to  be  different,  but  the  words  which 
create  the  offence  on  the  part  of  the  driver  are  these : 
"If  the  driver  of  any  car  who  commits  an  offence 
under  tbta  aeotion  refuses  to  give  his  name  and  address 
or  gives  a  false  name  or  address  he  shall  be  guilty  of 
an  cffence   undnr  this  Act."      So  far,  therefore,  the 
offence  is  that  of  the  driver  and  ia  complete  in  itself ; 
but    then  the  section  goes  on  to    create  a  different 
offence  on  the  part  of  a  different  person:     "And  it 
■ball  he  the  duty  of  the  owner  of  the  car,  if  required, 
to  give  any  inlarmation  which  is  within  hia  power  to 
giv^,  and  which  may  lead  to  the  identifioataon  and 
apprebension  of  the  driver,  and  t(  the  owner  fails  to  do 
•o  be  shall  be  guilty  of  an  offence  nnder  this  Act." 
It  teems  to  me  that  to  say  that  the  obligation  on  the 
part  of  the  o<vner  to  give  information  ia  only  to  arise 
where  the  driver  has  refused  his  name  and  address 
would  be  to  make  the  section  meaningless  and  reduce 
its  nsefulnesa  to  nothing  so  far  as  obtaining  informa- 
tion ia  concerned,  for  it  would  give  the  go-by  to  the 
case  of  a  driver  speeding  aivay  as  quickly  as  possible 
aod  ^Ting  no  one  aa  opportunity  of  ascertaining  his 


name  and  addreat.    I  am  therefore  of  opinion  that 
we  should  decide  thii  point  against  Mr.  Avory, 

The  nt-xt  point,  however,  ia  of  greater  difficulty. 
It  ia  alleged  in  the  conviction  that  the  owner  unlaw- 
fully after  due  notice  refused  to  give  the  name  and 
address  of  the  driver,  "  such  name  and  addregt  being 
required  in  order  that  proceediuita  might  ba  taken 
against  htm  under  aection  1  of  the  Act  and  article  4 
of  the  order."  I  am  by  no  means  sure  that  there  is 
not  some  objection  to  that  conviction  on  the  ground 
of  two  ofEnnoes  being  coupled  together.  The  word  is 
not  "  or "  but  "  and  "  which  conplis  tha  sentence 
stating  that  proceedings  might  be  taken  against 
the  owner  under  section  1  of  the  Act  and  article 
•1  of  the  order.  I  am  not  dear  that  an  owner 
ii  bonnd  to  give  his  driver's  name  and  address 
in  a  prosecution  under  article  4.  These  are  two 
different  offences.  If  that  had  atood  alone  I  do 
not  know  that  I  should  have  thought  that  the  con- 
viction was  open  to  serious  objection.  But  the  main 
question  ariaea  upon  the  words  "in  order  that  pro- 
oeedings  might  be  taken  against  him  under  aection  1." 
I  think  that  this  is  very  nearly  a  good  allegation, 
having  regard  to  the  words  of  sub-section  3,  hut  yet 
it  is  open  to  the  vieiv  that  it  does  not  allege  in  termt 
that  any  offence  has  been  committad  by  the  driver ; 
it  is  amhiguoui  in  thia,  that  it  may  mean  that  the 
driver's  name  might  be  wanted,  so  that  the  polioa 
might  consider  whether  they  would  or  would  not 
institute  proceedings  against  him.  Bearing  in  mind 
the  doctrine  that  a  conviction  must  have  the  certainty 
of  an  indictment,  I  think  that  it  is  safer  to  hold  that 
thia  conviction  does  not  allege  in  sufficiently  dear 
terms  what  offence  had  been  committed  by  tht 
driver. 

The  rule  must  therefore  be  made  absolute  to  quash 
the  conviction. 

EENifEDT,  J. — I  agree,  and  for  the  same  reasons. 

RiDLKT,  J.— I  agree. 

Order  abtoliite. 

Solicitors  showing  oanse.  Snow,  Fox,  &  Bigginson, 
for  Cave  &  WiUon,  Bracknell. 

Solicitors  in  support,  Firth  &  Co. 
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Appeal.  1 

(Collins,  M.R.,  and  Romar  and  \  Oct.  26, 

Mathew,  L.JJ.)  ) 

Smith  v.  Coles.  («.) 
Muster  and  aerL<ant — Employers'  liahilHy — Aeeiderit — 
Compenaation^Employment  in  agricuUurt~AgTiciil~ 
tuial  work  — Workmen'*  Compnuation  Aet,  19(HJ  (83 
it  64  Viet,  e,  22],  s.  1,  iub-iectiona  I  and  3. 

In  an  arbitration  under  tite  Workmen's  Cotnptmation 
Acts,  1897  arid  1900,  it  appeared  that  the  appUtant  wot 
a  carpenter,  that  he  was  tmploytd  on  a  farm  as  the  farm 
carpenter,  that  he  acted  as  yamekteper  for  three  numtJn 
in  the  year,  and  that  he  helped  in  »uoh  vork  at  karvest- 
ing,  rick-making,  and  carting. 

Held,  thai  tliere  was  evidence  which  jitetijted  the  eounty 
court  judge  in  finding  that  the  applicant  was  employed  in 
agricidture  joithin  the  meaning  of  the  A<^  of  1900. 

Appeal  from  an  award  of  the  judge  of  the  Saliabury 

(a.}  Reported  by  F.  O.  EiJOKSJt,  £sq.,  Banister- 
at-Law. 
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SlUTH  V.  COLXS. 

COUBT  OF  AFP&LL. 

Cooritj  Court  in  an  arbiiratioa  under  the  Workmen's 

Compenaalaon  Acts,  1897  and  1900. 

The  appliciint  for  oompengation  waa  Bamuel  Smith, 
who  was  accidentaBj  injured  on  a  fafiu  where  ha 
waa  employed  aa  a  oarpeatef,  gam«keepei,  and  in 
other  ways. 

The  question  waa  whether  his  employment  came 
within  the  meauiug  o£  the  eipreasion  "  tho  employ- 
ment of  workmen  in  agrioultore  "  in  the  "Workmen'a 
Compeaeation  Act,  1000. 

The  evidence  wets  aa  follows : 

The  applicant  waa  forty -Eve  years  of  age,  aod  bad 
been  taught  carpeutering  by  hia  father,  with  whom 
he  worked  for  twenty-five  yeara.  He  had  been  in 
the  servics  of  hia  employer,  Mr.  Coles,  for  four  yeara 
and  a'half  before  the  accident,  aa  farm  carpenter  and 
keeper.  He  had  a  carpentet'a  shop  on  the  farm, 
where  he  worked  alone.  He  did  not  mend  gatee, 
that  work  beiog  done  by  the  estate  oorpenter.  He 
acted  as  keeper  for  three  montha  in  each  year,  and 
during  that  time  he  went  out  every  day  and  trapped 
vermin.  He  worked  at  putting  up  wire  netting 
when  and  where  neoeBBftry,  H«  also  helped  in  carting 
■work.  He  lent  a  hand  at  hay  harvest  and  corn 
harvest,  but  be  never  went  out  ploughing.  Hia 
regular  wage  a  were  22).  a  wnek.  He  waa  paid  for 
overtime  at  carpeutering,  and  he  alio  got  extra  pay 
when  ha  acted  aa  keeper. 

On  the  8th  of  November,  1904,  after  he  had  been 
carpentering  all  the  morning,  he  received  orders  from 
Mr.  Allen  Colea,  hia  employer's  son,  to  do  some  repaira 
to  the  fence  of  an  enclosure.  On  bis  way  across  soD:ie 
flelda  to  the  eDclosure  and  alio  on  hia  way  baok  he  was 
accompanied  by  Mr.  Allen  Coles,  who  carried  a  gun  with 
him  and  shot  rabbita.  They  bad  reached  the  farm- 
yatd,  and  the  applicant  waa  walking  to  the  carpenter's 
ahop,  when  he  was  accidentally  injured  in  the  leg  by 
ft  onarge  of  shot  from  Mr.  Allen  Coles'a  gun.  The 
applioant  went  to  the  hospital,  and  subsequently 
gangrene  set  in  and  the  leg  had  to  be  amputated. 
The  employer  paid  the  applicmt  a  weekly  sum  for 
several  weeks,  but  then  ceaaed  t3  make  any  farther 
payment. 

Tbe  main  contention  on  the  part  of  the  employer 
before  the  county  court  judge  was  that  the  applicant's 
employment  was  not  an  employment  to  which  the 
Workmen's  Compensation  Act,  1900,  applied. 

The  material  pioviaions  of  the  Act  are  aa  follows : 
Section  1,  aub-aeotion  1,  "From  and  after  the  com- 
mencement of  this  Act,  the  Workmen's  Compensation 
Act,  1897,  shall  apply  to  the  employment  of  work* 
men  in  agriculture  by  any  employer  who  habit uslly 
employa  one  or  more  workmen  in  such  employment." 
Sub-aection  .'I ;  "Where  any  workman  ia  employed 
by  the  same  employer  mainly  in  agricultural  but 
partly  or  occasionskUy  in  other  work,  tbis  Act  shall 
apply  also  to  tbe  employment  of  the  workmao  in  such 
other  work,  Tbe  expression  '  agriculture '  inolndes 
horticulture,  forestry,  and  the  use  of  land  for  any 
purpose  of  husbandry,  inclusive  of  tbe  keeping  or 
breeding  of  live  stock,  poultry,  or  bees,  and  the 
growth  of  fruit  and  vegetables." 

The  county  court  judge  held  that  the  applicant  was 
engaged  in  agricnltural  employment,  and  therefore 
his  employment  was  one  to  wbioh  the  Aot  applied, 
and  he  made  an  award  of  compeasattou. 

The  employer  appealed. 

Rofiert  Wallact,  K.C.,  and  MafgiUivray,  for  the 
employer. — The  Workmen's  Compensation  Aot,  1900, 
only  applies  to  agricultural  tabaurera.  The  applicant 
is  not  an  asricultural  labourer,  but  a  oaipenter.^  The 
Aot  of  1897  applied  to  employment  in  a  particular 
place,  viz.,  a  railway,  a  factory,  a  mine,  a  quarry,  an 
esgineeriog  work,  or  a  building.     In  the  Act  of  1900 


there  ia  no  referenoe  to  any  place  at  alL    It  exten  da 

the  appUoation  of  the  originid  Act  to  the  employ  ml  nt 
of  workmen  in  agriculture.  The  point  to  be  con- 
sidered ia  not  the  place  where  the  work  ia  done,  but 
the  kind  of  work.  A  large  farm  may  require  the 
employment  of  carpenters,  stonemasona,  and  black- 
limiths.  But  the  men  engaged  in  these  ancillary 
mechanical  trades,  though  they  are  employed  by  an 
agriculturist,  are  not  employed  in  agricultural  work, 
and  are  therefore  not  within  the  Act. 

C.  E.  Dytr  (T.  H.  Walker  with  him),  for  the  appli- 
cant.— The  Aot  appliea  to  all  agriauUural  work. 
Agricultural  work  mcludes  all  work  which  ia  neoe-s- 
aary  for  properly  carrying  on  a  farm.  It  is  indis- 
pensable to  the  good  maaagement  of  a  farm  that  the 
fences  and  hedges  should  be  kept  in  good  order.  A 
farm  carpenter  is  therefore  within  the  Aot.  The  defi- 
nition of  "  agriculture "  in  sub-section  3  shows  that 
the  Aot  ia  not  limited  in  its  application  to  mere  agri- 
cultural labourers.  Farther,  the  applicant  baa  done 
a  groat  deal  of  purely  agricultural  work.  He  seems 
to  have  done  every  kind  of  agricolturat  work  «xoept 
that  of  ploughing. 

Rt,J>eTi  WMare,  K.C,  in  reply,— The  definition  of 
"agriculture"  indicites  an  intention  that  tbe  Act 
should  apply  to  work  on  thing  a  that  grow.  A  hedger 
has  to  do  with  things  that  grow,  and  therefore  he 
may  be  within  the  Aot.  Bat  a  man  who  make*  or 
re[>airB  fences  does  not  work  on  things  that  grow. 
He  is  no  more  within  the  Act  than  a  man  who  buildi 
or  repairs  outhouses,  or  a  blacksmith  in  a  shop  on 
the  homestead,  or  a  clerk  in  the  farm  office. 

Collins,  M.E. — Tbis  is  an  appeal  by  an  employer 
from  an  award  of  compensation  in  favour  of  a  work- 
man. The  question  is  whether  the  employment  in 
which  the  applicant  waa  engaged  comes  within  tbe 
terms  of  the  Workmen's  Compensation  Aot,  1900, 
which  enacts  as  follows  :  "  From  and  after  ttie 
commencement  of  this  Act,  the  Workmen's  Com- 
peniatjon  Aot,  1897,  shall  apply  to  tbe  employm'^t 
of  workmen  in  agriculture  by  any  employer  who 
habitually  employs  one  or  more  workmen  in  such 
employment,"  The  applicant  has  admittedly  auffbred 
personal  iojury  by  accident,  and  the  only  question  is 
whether  he  waa  employed  in  agrioullnre,  so  that  if  all 
the  other  conditions  enabling  him  to  claim  compensa- 
tion are  fulfilled,  he  comes  within  the  terms  of  this 
Act  of  1900.  He  actually  received  tbe  injury  at  a 
time  when  he  was  apparently  not  cngagtid  in  euy 
agricultural  employment  whatever.  It  seems  that  he 
was  in  company  with  t'le  son  of  the  owner  of  the 
farm  on  wbioh  he  was  employed,  who  was  carrying  a 
gun  and  shooting  rabbits.  The  applicant  himself  baa 
been  doing  some  fencing  work,  and  was  on  hi* 
way  back  to  the  farm  when  tbe  young  man  with 
whom  he  was,  accideutally  let  bis  gun  go  off  and 
injured  tbe  applicant  In  tbe  leg.  No  question  now 
anaee  as  to  whether  the  acoident  arose  out  of  and 
in  the  oourae  of  the  applicant' a  employment.  No 
such  point  waa  taken  at  the  heating  of  the  arbitra- 
tion, and  the  oaaa  i>  not  now  before  us  on  that 
point. 

Tbe  only  point  we  have  to  consider  ia  whether 
tbe  county  court  judge,  who  held  that  tbe  appUcsnt 
was  employed  in  agnoulture,  could  have  arrived  at 
that  oonclnaion  without  misdirecting  himself  on  * 
point  of  law.  It  is  contended  on  tbe  part  of  the 
employer  that  the  applicant  ia  a  skilled  arti7.ui>i  * 
carpenter,  and  does  not  come  within  the  expreaueO 
"  the  employment  of  workmen  in  iigriculture,  B  ^ 
necessary  to  read  some  farther  provisions  of  the  Act. 
liub-stotion  3  of  section  1  ia  aa  follows:  ■' Where  »oy 
workman  is  employed  by  the  same  emplayer  moiw? 


Vol.  UT. 


CSM,e,uo«.] 


THE  WEEKLY  KEPORTER. 


B3 


00X7BT  OF  APFXAI. 


Smtth  it.  Colbb.— Iw  RH  COKEir. 


OOUKT  OF  AfFSAIu 


in   Bgricnltnrftl  but  partly  or   occasionaUy  in  other 
work,  tbu  Aot  sball  apply  also  tn  the  employtuent  of 
the  workman  in  Ruch  other  work."    Then  follows  aa 
intpirtant  faotor — viz.,  the  defiaition  of  a^iciitture  : 
"  The  expreaaion  '  agricultura '  iudadei  horticulture, 
foreatiy,  and  the  uae   of  land   for  any  purpoaa  oE 
botbaadry,  inclusiva  of  the  keeping  or  breediog  of 
Uts  atook,  poultry,  or  bees,  and  the  growth  of  fruit 
or  Tegetablei."     We  molt  look  at  the  eridence  as  to 
tfae  oature  of  the  applicant's  employ  meat.     He  was 
undoubtedly   a    skilled    carpenter.     His    father  had 
been  a  carpenter,  and  he  had  been  taught  carpenter- 
ing by  his  father.     But  besides  bis  carpentering  work 
he  appeaiTs  to  have  acted  aa  a  handy  man  about  the 
f»rm.    He  certainly  did  a  considerable  amount  of  work 
which  might  fairly  be  described  aa  eiuployment  in 
agrioiilture.     Be  was  also  employed  aa  a  keeper  for 
two  or  three  months  in  the  year.     His  own  evidence 
wai  this  :  He  bad  been  at  carpentering  all  tha  day ; 
as  gamekeeper  he  looked  after  partridges,  hares,  and 
rabbits ;  he  was  kenpering  three  months  in  tbe  year ; 
he  tuight  be  described  as  working  carpenter  on  the 
{arm ;  he  lent  a  hand  at  hay  harvest  and  also  at  com 
harvest ;  he  made  c3m~ricks  aad  straw-ricks  ;  he  did 
no  ploughing.     Another  witness,  who  was  a  carter, 
■aid    that    he    had   worked  on   the   farm   with    tbe 
applicant,  who  helped  hiia  with  the  threshing ;   that 
he  bad  seen  the  applicant  rick- making,  gamekaeping, 
harvesting,  and  mangel^cartiug  ;    that  he  did  work 
like  other  labourers.     Ou  this  evidence  the  county 
court  judge  held  that  the  applicant  was  engaged  in 
agricultural  employment  within   the   Act,      In   the 
ctrcamstaDcas  it  seems  to  me  that  there  was  evidence 
fit  for  the  consideration  of  the  cotmty  court  judge 
that  this  man's  duties   eubcaoed  work   which   was 
porety  agricultural  employment.     I  think  there  is  no 
doubt  about  that,  and  therefore  it  is  not  neoessary  to 
coDiidei'  the  nature  of  his  oarpeoteriog  work,  or  to 
dedde  whether,  if  his  only  work  bad  been  that  of  a 
farm  carpenter,  which  work  is  in  a  sense  ancillary  to 
agricaltural   operatioos,    the  case  would  have  been 
broogbt  within  the  Act.     I  am  far  from  saying  that 
employment  in  work  ancillary  to  agricultural  opera- 
tion) may  not  be  deemed  to  be  employment  in  agri- 
culture.     Bat,  in  my   opinion,  that  point   does  not 
arise  in  this  case.     There  was  plenty  of  evidence  of 
employment  in  work  which  was  purely  agricultural 
work,  and  therefore  the  queition  was  reduced  to  a 
question  of  fact,  and  the  county  court  judge  was  tbe 
proper  person  to  decide  that  questioQ.     In  my  opinion 
there  has  been  no  miadiscretion  on  any  point  of  law, 
and    there  ia  no   ground   for  interfering   with  the 
finding  of  tbe  oouuty  court  judge. 

SOMSK,  L.J. — lam  of  tbe  same  opinion.  It  ought 
to  be  borne  in  mind  that  the  "Workmen's  Oompensa- 
tioo  Acts  are  expressed  not  in  technical  langnage, 
t>at  in  popular  language  ;  and  in  my  opinion  they 
ought  to  be  coottrued  and  considered  not  technically, 
bat  in  a  popolar  sense.  I  think  that  it  is  unadvisable 
to  define  the  word  "  agriculture  "  as  used  in  the  Act 
of  190(1,  The  Legislature  themselves  did  not  attempt 
to  dtfioe  agriculture,  but  only  pointed  out  that  they 
meant  it  to  include  certaiu  tbiogs  which  might  other- 
wise have  been  in  doubt.  Takicg  the  expression 
"  employment  in  agriculture  ''  ia  its  popular  sense,  I 
think  it  is  not  ntcessarily  limited  to  thoaa  pertons 
who  are  mainly  employed  in  any  particular  year  in 
the  manual  occupations  of  titling,  sowing,  aud  reap- 
ing. For  instance,  suppose  a  man  is  employed  on  a 
(arm  in  one  particular  year  mainly  in  the  necessary 
work  of  hedging  and  ditching ;  I  should  not  be  dis- 
poMd  to  say  that  such  a  nan  was  not  employed  in 
agiioaltore.  In  the  present  case  we  have  to  deal 
with  a  man  who  was  always  employed  on  and  for  the 


purposes  of  a  farm.  Ssmetimea,  for  the  greater  part 
of  his  time,  he  was  engaged  in  what  were  admitted 
to  be  purely  agricultural  pursuits,  at  other  times  he 
did  carpentering  work,  the  making  and  repairing  of 
fences  and  so  forth,  which  is  work  essential  to  the  proper 
conduct  of  a  farm,  and  for  a  small  portion  of  bis  time 
he  appears  to  have  assisted  in  keeping  down  rabbits 
and  to  have  acted  as  a  gamekeeper.  In  these  circum- 
stances  I  think  it  is  impossible  to  say  that  the  county 
court  judge  misdirected  himself  on  a  point  of  law 
when  lie  found  that  the  applicant  was  employed  in 
agriculture, 

MATtiiw,  L.J. — I  am  also  of  the  same  opinion. 
The  Workmen's  Compensation  Act  of  1900  applies  the 
original  Act  of  1897  to  a  new  class  of  persons.  The 
statute  is  coniprahenaive  in  its  terms.  Though  it  is 
not  distinct  in  the  description  of  the  class,  it  appears 
that  the  whole  cUss  of  persons  employed  in  agri- 
cultural operations  is  intended  to  be  protected  by 
tbe  Act,  We  are  now  asked  to  read  in  a  compre- 
hensive exception,  and  txi  say  that  the  Act  only 
applies  to  labonrers  in  fields,  such  person  as  are 
employed  in  sowing,  reaping,  and  carrying  away  the 
produce  of  a  farm.  There  is  no  indication  of  any 
intention  on  the  part  of  the  Legislature  so  to  limit  tbe 
Act.  If  the  contention  pot  forward  on  the  part  of 
the  employer  was  correct,  we  should  have  this  extra- 
ordinury  result,  that  persons  employed  on  a  farm  in 
Huoh  capacities  aa  that  of  a  shepherd  or  a  steward 
would  not  be  entitled  to  the  beuetit  of  the  Act.  The 
court  ought  to  be  slow  to  allow  an  interpretation  to 
prevail  which  would  introduce  an  exception  which 
has  not  been  made  by  the  Legislature.  I  therefore 
agree  that  the  appeal  should  be  dismissed. 

Afrptal  dumiiied. 

Solicitors  fortbe  appUcaot,  Taylor,  ffoart,  ^Pihher, 

for  -VotUer  <t  'Treth»iean,  Salisbury. 

Solicitors  for  the  employer,  Bey  fas  it  Bct//u», 


From  K.  B.  Div.  (In  Bkcy.).     \  ,  ,    „,  .    ..,„  . 
(Vaugban  Williams.  Stirling,  and     ''^^   ion-  ^*    ' 
Oozens- Hardy,  L.J  J.)  )  ^'*"°* 

In  re  CoHjar.  (a,) 

IliinkTitpiey — Ditdaimer  of  onerout  properiy — Time  for 
ditdaimtT — First  aj^intment  o/trutUe — Bankrupky 
Ad,  1883  (46  .D  47  Kid.  c.  52),  si.  21.  5a  (I)— 
Bankruplcy  Avl,  1890  (53  <l-  54  Vict.  c.  71),  t.  13. 

The  "  tiatlve  months  after  the  first  appointment  of  a 
truUee,"  v>ithin  which,  under  section  55  (1)  of  the  Bttnk- 
rupit^y  Ad,  1883,  as  amended  l>y  sedion  13  of  the  Baak- 
ruptct/  Ad,  1890,  imtroits  pr&perty  may  he  ditdaimed  hy 
the  trustee  of  a  bankrupt,  begin  to  run  from  the  datt  of 
the  certijiente  of  the  appointment  of  tlie  tntstee  under 
ledioii  21  of  the  Bankruptcy  Act,  1883,  and  uot  from  the 
date  of  the  order  of  adjudicatimi. 

Appeal  from  TiSx,  Registrar  Qiffatd. 

Tbis  case  raised  a  question  of  ooniiderable  import- 
ante  under  the  Bankruptcy  Act,  1883 — namely, 
whether  the  period  of  twelve  montbs,  within  which, 
under  seotion  55,  as  amended  by  section  13  of  the 
Bankruptcy  Act,  1S90,  the  *' trustee"  is  at  liberty  to 
disclaim  onerous  property  belonging  to  the  bankrupt, 
commences  to  run  from  the  date  of  the  order  of 
adjudication  or  from  the  date  of  the  certificate  of  the 
trustee's  appointment. 

The  facts  were  shortly  these :  The  order  of  adjudi- 

(o.)  Bapoited  by  J,  L  STmLraa,  B«q.,  Barrister* 
at- Law. 
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cation  sgaioBt  the  debtor  wai  made  on  the  2nd  of 
October,  1902.  Thereupon  a  trustee  was  appointed 
by  the  creditors,  and  his  appointment  was  certified  on 
the  16th  of  October,  1902,  The  bankrupt,  being 
possessed  of  certain  leasehold  property  in  Limehonse 
subject  to  onerous  covenants,  the  trustee  gave  notice 
to  the  landlords  of  his  inteniion  of  disdaiming  the 
bankrupt's  interest  in  the  lease ;  and  on  the  14th  of 
October,  1903,  he  executed  his  disclaimer,  which  was 
duly  filed  in  the  bankruptcy.  On  his  applying  for 
his  release  the  Board  of  l^ade  raised  objections  to  the 
disclaimer  on  the  ground  that  the  properties  had  not 
bf en  disclaimed  "  within  twelve  months  after  the 
firat  appointment  of  a  trustee,"  in  accordance  with 
the  tenns  of  section  55  of  the  Bankruptcy  Act,  1883, 
as  amended  by  the  Act  of  1890.  The  trustee  then 
maintained  that  the  disclaimer  was  within  the  twelve 
months,  which,  he  said,  did  not  expire  until  two 
days  after  the  date  of  his  disclaimer;  whereas  the 
contention  of  the  Board  of  Trade  was  that  the 
twelve  months  ran  from  the  2ad  of  October,  1902, 
the  date  of  the  adjudication,  and  the  oonsequent 
automatic  "  app<»ntment "  as  on  that  date  of  the 
ofBcial  receiver  as  "  trustee,"  so  that  the  disclaimer 
was  too  late.  The  trustee,  under  the  direction  of 
the  board,  then  applied,  under  section  13  of  the  Act 
of  1890,  for  leave  to  extend  the  time  in  wtaidh  to 
disclaim  the  property. 

The  application  came  before  Mr.  Begistrar  Giff*rd, 
who  refused  to  grant  an  extension  of  time, 
being  of  opinion  that  no  extension  was  neoee- 
sary,  since,  according  to  his  view  of  the  Act,  the 
time  for  disclaiming  ran  from  the  date  of  the 
certificate  and  not  from  the  date  of  the  adjudica- 
tion. The  trustee  appealed.  Section  55  provides 
that,  where  any  part  of  the  property  of  the  bankrupt 
consists  of  land  of  any  tenure  burdened  with 
onerous  covenants,  the  trustee  *'  may,  by  writing 
dgoed  by  him  at  any  time  within  twelve  months 
after  the  first  appointment  of  a  trustee,  disclaim 
the  property."  The  various  other  enactments  bearing 
npon  the  question  will  be  found  referred  to  in  the 
judgments  of  the  Court  of  Appeal.  It  was  said  that 
the  Board  of  Trade  regarded  the  question  as  one  of 
considerable  importance  as  possibly  mvolving  a  serions 
liability  apon  the  official  receiver,  inasmuch  as  the 
effect  of  granting  a  release  to  a  trustee  was  that  the 
official  receiver  thereupon  became  trustee  (section  82, 
sub-section  4),  and,  as  such,  succeeded  to  the  original 
trustee's  liamlities,  including  those  arising  out  of 
onerons  property  of  the  bankrupt  not  validly 
disclaimed. 

Hansell,  for  the  appellant. — On  the  tme  constrao- 
tion  of  the  Bankruptcy  Acts  the  twelve  months  ran 
from  tiie  date  of  adjudication,  not  from  the  certificate 
of  appointment  of  a  trustee. 

He  referred  to  the  Bankmptoy  Act,  1883,  ss.  12,  20, 
21,  31,54,  66(1).  70(1  o,  b.g),  121,  126(5);  Bank- 
mptoy Act,  1890,  a.  13 ;  In  re  Parker,  16  Q.  B.  D. 
196,  33  W.  B.  Dig.  20;  Turquand  v.  Board  of  Trade, 
n  A.  0.  286,  34  W.  B.  Dig.  14;  In  re  Baker,  8 
MorreU116. 

Cur,  adv.  vuU. 

AojS.  4.— VAtraHAir  Whxiahs,  L.J.— The  question 
in  this  case  is  whether  the  time  for  disdaiming  runs 
from  the  certificate  of  the  appointment  of  the  trustee 
or  from  the  adjudication.  By  section  66  of  the 
Bankmptoy  Act,  1883,  as  amended  by  section  13  of 
tiie  Aot  of  1890,  the  trustee  may,  by  writing  signed 
by  him  at  any  time  after  the  first  appointment  of  a 
trastee,  disclaim  the  property.  These  words  seem 
oertainly  to  refer  (in  <£e  absence  of  anything  in  that 
Act  showing  intention)  to  an  appointment  of  a  trastee 
niidet  section  21,  which  provides  that,  where  a  debtor 


is  adjudicated  banknipt,  or  the  creditors  have  resolved 
that  he  be  adjudicated  bankrupt,  tiie  creditors  may, 
by  ordinary    resolution,   appoint    some   fie    person, 
whether  creditor  or  not,  to  fill  the  office  of  trastee  of 
the  property  of  the  bankrupt,  or  they  may  resolve  to 
leave  his  appointment  to  a  committee  of  inspectioa 
thereinafter  mentioned ;  and  sub-section  2   provides 
that  the  person  so  appointed  shall  give  security,  in 
the  manner  prescribed,   to  the  satisfaction   of    the 
Board  of  Trade,  and  that  the  board,  if  satitfied  with 
the  security,  shaU  certify  that  the  appointment  has 
been  duly  made,  unless  the  board  objects  to  the 
appointment   on   certain   specified   glands.     Sub- 
section   4    of    the  same  section    provides    that  the 
appointment    of    a    trustee    shall    take    effect    m 
from   the  date   of   ttte  certificate.     I   am   inclined 
to  think  that  sub-sections  2  and  4  of  this  section, 
as  to  the  giving  of  security  and  as  to  the  certifi- 
cate  of    appointment,    apply    only    to    a    trustee 
"  so     appointed " — that     is,     appointed     by     the 
creditors  as  provided    by   sub-section   1 — and  have 
no   application    to   the   official   receiver   when    he 
is  the  trustee.    In  practice  no  certificate  is  giyen  of 
his  appointment ;  no  security  is  taken  from  him.    It 
is,  however,  to  be  obswved  that  section  21  not  only 
provides    for    the    appointment    of    a    trastee    by 
the    creditors     after    an     adjudication,    bat     also 
for  the   appointment   of   a   trastee  by  the  Board 
of  Trade  in  cases  where  a  trastee  is  not  appointed 
by  the  credit3r8  within  four  weeks  from   the  date 
of  the  adjudication,  or  where  negotiationa  for  the 
composition   scheme  or  schemes  have    been  closed 
by  the  refusal  of    the  creditors  to    accept,    or   of 
the    court    to    approve,  a  composition    or    scheme. 
Section  64,  by  sub-section   1,  provides  that  until  a 
trustee  is  appointed  the  official  receiver  shall  be  the 
trastee  for  the  purposes  of  the  Act,  and  that  immedi- 
ately on  the  debtor  being  adjudicated  bankrupt  the 
property  of  the  bankrupt  shall  vest  in  the  trustee, 
and  sob-section  2  provides  that  on  the  appointment  of 
a  trastee  the  property  shall  forthwith  pass  to  and 
vest  in  the  trustee  appointed.    This  property  woold 
seem  to  vest,  having  regard  to  the  judgment  of  Lord 
Selborne  in  Turquand  v.   TAs  Board  o/  Trade,  inde- 
pendently of  any  appointment  within  the  meaning  of 
that  word  as  used  in  section  21.     But  then  sub- 
section 2  of  section  64 — which  provides  that  on  the 
appointment  of  a  trastee  the  property  sliall  forthwith 
pass  to  and  vest  in  the  trastee  appointed — in  my 
judgment  contrasts  the  case  where  the  property  of  the 
bankrupt  vests  in  the  official  receiver  independently  of 
any  appointment  of  him  as  trustee,  and  the  case  where 
the  property  of  the  banbapt  passes  to  a  trastee  forth- 
with on  his  appointment.  There  can  be  no  doubt  bat 
that  in  sub-section  2  the  word  "  appointed  "  is  used 
in  the  sense  in  which  it  is  employed  in  section  21.    It 
is  true  that  Lord  Selborne  says  on  p.  289  of  11  App. 
Cm.  :  "  A  certain  time  is  allowed  to  the  creditors  to 
choose  a  trustee  for  themselves.    If  they  do,  when 
that  choice   is    complete   it  sapersedes    the   earlier 
official    appointment,"    meaoing    thereby,   I  think, 
the  appointment  of  the  offioiu  receiver  as  bustes 
onder  sub-section  1  of  section  64.    And  it  is  also  true 
that  Lord  Esber  in  In  re  Parker,  16  Q.  B.  D.,  at  p.  203, 
says :  "  Section  20  had  said  tbat  the  property  shall 
vest  in  '  the  trustee.'    What  trustee?    Taereisnoons 
but  the  official  receiver  at  that  moment     '  Until  a 
trustee  is  appointed  the  official  receiver  shall  be  the 
trastee  for  the  purposes  of  this  Act'    The  property 
of  the  bankrupt  therefore  vests  in  the  official  receiver 
who  has  just  been  appointed."    But  the  use  of  thsss 
expressions  by  Lord  Selborne  and  by  Lord  Eshsr  is 
no  way  proves  that  the  words  "  first  appointment 
I  in  section  55  do  not  exdusively  refer  to  an  appoint- 
[  meat  under  section  21.    The  provisions  of  sab-seotioa 
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1  of  seotion  54  will  neoeaaatily  in  every  cue  in  whioh 
tlM  oreditora  appoint  tbe  tmatee  make  the  ofBcdal 
leoeiTer  the  tmatee  before  there  is  a  orediton'  trustee, 
baoaoae  a  oreditora'  tnutee  is  appointed  by  a  meeting 
called  after  the  adjadication. 

Thia  bringa  me  to  aeotion  65,  the  disclaimer  seotion, 
and  to  the  question  of  the  meaning  of  the  words 
"  may,  by  writing  signed  by  him,  at  any  time  within 
[twelve]  months  after  the  first  appointment  of  a 
tnistee,  diaolaim  the  property."  Snb-seotion  1  of  the 
section  runs  thns :  "  Where  any  part  of  the  property 
of  the  bankrupt  consists  of  land  of  any  tenure 
bordoied  with  onerous  covenants  .  .  .  the  trustee 
notwithstanding  that  he  has  endeavoured  to  sell  or 
has  taken  possession  of  the  property,  or  exercised  any 
act  of  ownership  in  relation  thereto,  bat  subject  to 
tha  provisions  of  this  section  may,  by  writing  signed 
by  lum,  at  any  time  within  [twelve]  months  otter  the 
mat  appointment  of  a  tnutee  disclaim  the  property." 
In  my  opinion  the  words  "  after  the  first  appcdnt- 
ment  '  refer  to  an  appointment  under  section  21 
either  by  the  creditors  or  by  the  Board  of  Trade 
under  sub-aeotion  6  of  that  section.  I  do  not  think 
they  refer  to  the  official  receiver  becoming  trustee 
nadar  sub-section  1  of  section  64  until  a  trustos  is 
appointed.  It  follows  that  the  twelve  months 
mentioned  in  sub-seotion  1  of  seotion  66  will  run 
from  the  o«rtificato  of  the  first  appointment  of  a 
tnutee,  and  not  from  the  date  of  the  official  receiver 
bsoomiog  trustee,  on  the  debtor  being  adjudicated 
bankrupt,  ontil  a  trustee  is  appointed.  It  is  said 
that  ttie  effect  of  the  court  so  holding  will  be  that 
the  official  receiver  being  trustee  cannot  exercise 
the  power  of  disclaimer  at  all,  and  that  this  is 
inoonsistent  with  the  decision  of  the  House  of 
Lords  in  Turquand  v.  The  Board  of  Trade,  and  of  the 
Court  of  Appeal  lain  re  Parker,  because  ^e  judg- 
ments both  in  the  C!ourt  of  Appeal  and  in  the  House 
of  Lords,  when  the  House  reviewed  the  decition  of 
tbe  Court  of  Appeal,  in  effect  decided  that— to  use  the 
words  of  Loxd  Blackburn  in  bis  speech  as  reported  in 
11  App.  Caa.,  p.  291 — "  the  official  receiver,  whilst  he 
is  trustee  after  adjudication,  may  exercise  the  powers 
of  a  trustee."  But  I  do  not  think,  nor  do  we  intend, 
that  tha  tffeot  of  our  decision  shall  be  that  the  official 
receiver  on  becoming  trustee  will  not  have  the  power 
to  disclaim.  One  of  the  powers  of  the  trustee 
appointed  by  the  oreditora  is  to  disclaim.  I  think 
that  the  official  receiver,  as  trustee,  can  exercise  that 
power.  It  is  said  that  if  the  official  receiver  has  that 
power  the  twelve  months  limited  for  the  exercise  of  it 
most  run  from  the  vesting  of  the  property  iu  the 
official  receiver — that  is,  from  the  moment  of  adjudi- 
cation; but  I  do  not  think  that  this  follows.  The 
official  receiver,  in  becoming  trustee  immediately 
upon  the  debtor  being  adjudicated  bankrupt,  may 
exsRise  the  power  of  disclaimer  which  section  65 
gives  to  the  trustee  appointed  by  the  creditors, 
for  twelve  months  from  that  appointment,  with- 
out being  subject  to  this  limitation  in  time  for 
the  exercise  of  the  power,  which  limitation  by  its 
very  terms  runs  from  a  date  whioh  has  no  relation  to 
to  the  trusteeship  of  the  official  receiver,  because  he 
is  never  appointed.  Aa  the  twelve  months  from  the 
appointment  had  not  at  the  time  of  the  application 
for  extenaion  expired  in  this  case  I  think  no  extension 
wu  neoeasary,  and  that  the  extension  was  properly 
Nfosed.    Tbe  result  is  that  Mr.  Begistrar  Oiffard  is 

nt^  and  the  appeal  must  be  dismissed. 

Stibijhg,  L.  J.— I  agree.  I  only  wish  to  say  this 
utmyself— that  the  only  difficulty  I  have  felt  arises 
noB  the  apprehension  Uiat  some  injustice  might  be 
"One  to  persons  interested  in  onerous  property  owing 
to  there  being  no  limit  of  time  for  aisolaimer  when 


the  official  receiver  is  trustee  before  a  trustee  is 
appointed  under  sub-section  1  of  seotion  64.  But 
that  difficulty  is,  in  my  opinion,  removed  when  it  is 
considered  that  sub-section  4  of  seotion  56  provides 
that  any  person  interested  in  onerous  property  may 
require  the  trustee,  which  includes,  as  my  lord  has 
pointed  out,  the  official  receiver  when  trustee  under 
sub-sections  1  and  2  of  seotion  54,  to  decide  whether 
he  will  disclaim  or  not. 

Gozens-Habot,  L.  J. — ^I  agree,  and  I  have  nothing 
to  add. 

Solicitor,  Solieitor  to  tJte  Board  of  Trade. 


From  Olian.  Div.  'j 

(Vaughau  Williams,  Stirling,  and  [      Jnly  19,  1905. 
Gozens-Hardy,  L,JJ,)  j 

LoBD  KmnnAizD  and  Othkes  v.  Fixls  (No.  2).  (a.) 

Practice — Counterdaim — Plaintiffs  Action  brought  in 
Chancery  Divieion — Oottnterdaim  for  tlander — Trial 
by  jury— R  8.  C,  1883,  ord.  36,  rr.  2, 1— Judicature 
Act,  1873  (36  ife  37  Vict.  c.  66),  «.  100. 

Where  an  action  ia  properly  brought  in  the  Chancery 
Divieion  a  defendant  who  raite*  by  counterclaim  ittuet 
oftilander,  libel,  faiee  imprieonment,  malicUmt  prosecu- 
tion, eeduction,  or  breach  of  promise  of  marriage,  it  not 
entitled  to  have  all  the  ittuee  of  fact  in  the  action  tried  by 
a  Judge  unth  a  Jury  at  of  right  under  rule  2  of  order  36, 
that  n^  not  applying  to  the  case  of  a  counterclaiming 
defendant.  But  in  tuch  a  cote  the  court  unU,  in  the 
exereite  of  the  diierelion  given  by  rule  7  of  the  tame  order, 
direct  the  ittuet  raited  by  the  counterclaim,  to  which  rule 
2  vmuld  apply  if  the  counterclaim  were  an  original  action, 
to  be  tried  by  a  Judge  with  a  jury,  the  original  action  and 
any  other  ittuet  raited  by  the  counterdaim  being  tried 
in  t?u  Chancery  Divition  in  the  ordinary  toay. 

This  was  an  appeal  by  the  defendant  against  the 
refusal  of  Warrington,  J.,  of  his  application  that  the 
action  and  his  oouaterclaim  might  be  trauiferred  to 
the  King's  Bench  Division  and  tried  by  a  judge  with 
a  jury. 

The  action  was  brought  by  the  plaintiffs,  as  the 
council  of  the  Evangeducal  Alliance,  against  their 
former  secretary,  in  effect  to  enforce  the  specific 
performance  of  an  agreement  for  the  compromise  of  a 
former  action  brought  by  him. 

The  defendant  put  in  a  defence  and  a  counterclaim, 
seeking  damages  against  the  plaintiffs  in  respect  of 
alleged  slander,  libd,  and  malicious  prosecution.  He 
alleged  that  by  role  2  of  order  36  of  the  Bules  of 
Court  he  was  entitled  as  of  right  to  have  the  whole 
issue  to  be  tried  by  a  judge  with  a  jury,  or  by  a  judge 
sitting  with  assessors,  or  by  an  official  referee  or 
special  referee  with  or  without  assessors. 

By  the  Judicature  Act,  1873,  s.  100:  "In  the 
construction  of  this  Act,  unless  there  is  anything  in 
the  subject  or  context  repugnant  thereto,  the  several 
words  hereinafter  mentiouM  shall  have,  or  include, 
the  meanings  following  {inter  alia)—'  action '  shall 
mean  a  dvU  proceeding  commenced  by  writ  or  in  such 
other  manner  aa  may  be  prescribed  by  rules  of  court, 
and  shall  not  include  a  criminal  prooeeding  by  the 
Crown  ;  '  plaintiff'  shall  include  every  person  asking 
any  relief  (otherwise  than  by  way  of  oounterdaim  as 
a  defendant)  against  any  other  person  by  any  form  of 
proceeding,  whether  the  same  be  taken  by  action,  suit, 
petition,  motion,  summons,  or  otherwiaci" 

The  defendant  appealed. 

(«.)  Beported  by  J.  I.  SnELnra,  Esq.,  Barrister- 
at-Law. 
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Lord  Kqhtaibd  Aim  Othxbs  v.  FiSLC  (No.  2). 


OOITBT  07  AlTBAL. 


The  defeodant  to  person. — A  ooimterclaiin  is  reaUj 
in  the  nature  of  a  oro88-»otion,  »nd  it  bos  been  held 
that  the  claim  and  caunterclaim  are  for  all  piirpoeea 
except  execution  two  independent  acUont ;  SlitmoTe 
V.  Camplell,  40  W.  E.  101,  [1892}  1  Q.  B.  314. 
Before  the  Judicature  Acta  au  action  for  glander 
would  have  been  properly  trtpd  by  a  judge  -with  a 
jury,  and  it  ia  prorided  by  ceclion  22  of  the  Jndioa- 
ture  Act,  1876,  tbat  nothing  in  the  Act  or  in  the  ralea 
or  orders  made  nndet  it  is  to  prejudice  the  right  of 
any  party  to  an  action  to  hare  the  iague  for  trial  by 
jury  aubniitted  and  kft  by  the  judge  to  the  jury 
befoTe  whom  the  aaine  ahitU  come  for  trial.  Uader 
ord.  36,  r.  2,  the  right  to  a  jury  ia  expressly  given 
to  a  plaintiff  in  dander  actiona ;  rule  7  of  the  aame 
order,  which  provide*  for  trial  by  a  judge  without  a 
jury;  refera  to  actiona  in  whiuh  neither  party  haa 
indated  on  bis  right  to  a  trial  in  the  manner  preaorifaed 
by  rule  2  ;  JaiMni  v.  Bashhy,  39  W.  E.  321,  [1891]  1 
Ch.  484. 

Btickmoilfr,  K.C,  and  Orienwood,  for  the  plaintiffa. 
— This  action  haa  been  properly  commenced  in  the 
Ghaucery  Division.  Ord.  10,  t,  3,  allows  a  defendant 
to  aet  up  by  way  of  coiinterclaim  any  right  or  claim 
so  aa  to  enable  the  court  to  pronounce  a  final  judg- 
tneot  in  the  some  action  on  both  the  claim  and  the 
coonterolaim.  Bat  thta  gives  him  no  right  to  have 
the  action  transferred,  and  if  a  transfer  of  the  counter- 
olain  is  necessary  this  would  be  a  good  groand  for 
having  it  tried  separately.  Ord.  30,  r.  2,  doea  not 
apply  here.  The  definitions  of  "action"  and 
"plaintiff"  exclude  counterclaim,  and  thwe  defini- 
tions are  incorporated  into  the  rules  and  orders,  rule  1. 
The  r«ault  is  that  to  give  the  defendant  the  right  he 
now  claims  he  must  »how  that  there  is  something  in 
the  rule  or  its  context  repugnant  to  this  definition. 
This  ia  all  that  the  courts  have  ever  done — viz.,  if  a 
rule  would  obviously  work  injustice  by  not  inoloding 
a  counterclaiming  defendant  aa  a  "plaintiff"  they 
have  held  the  defiuition  to  be  repugnant :  </ona  v. 
Macaulay,  39  W.  E.  211,  [1891]  1  Q.  B.  221. 

The  defendant  replied, 

Vawohan  Williams,  L.J.  —This  is  a  case  involving 
the  construction  of  rule  2  of  order  36.  This  rule  is 
somewhat  difficult  of  construction,  and  Btirling  and 
Cosena-IIardy,  L.JJ.,  are  prepared  to  put  upon  it  the 
constructiou  which  has  bean  contended  for  hy  counsel 
for  the  respondents.  There  is,  according  to  my  view, 
no  reported  case  which  in  any  way  determines  this 
queation.  I  may  say  further  that  I  think  the  decided 
oases  go  to  show  that  the  word  "  action  "  was  oooa- 
iionally  used  in  these  roles  and  orders  as  including  a 
croaa'action  and  counterclaim.  At  all  events  the 
decision  in  iT^ontu  v.  Mnmulay  on  ord.  27,  r.  11,  shows 
that  the  word  "plaintiff"  is  used  in  these  orders  a» 
including  a  plaintiff  on  a  counterclaim.  It  is 
undoubted  that  in  reference  to  many  matters  th<? 
plaintiff  in  a  counterclaim  is  regarded  as  the  plaintiff 
in  an  aotioB,  and  I  think  that  in  Siumore  y,  CampbtU 
Eay,  L.J..  happily  d«9cribed  the  result  of  the  legis' 
lation  effected  by  the  Judicature  Act,  1873,  when  be 
said  that  all  that  the  Judicature  Act  did  with  refer- 
ence to  a  counterclaim  was  to  allow  a  oroas-aotion  to 
be  brought  which  ahould  be  tried  at  the  same  time  aa 
the  original  action.  Under  these  circumstances, 
spealiiug  for  myself,  X  shoal d  have  been  disposed  to 
look  at  ord.  3G,  r.  2,  to  see  really  what  was  the 
principle  which  was  enunciated  by  tbat  rule.  I 
cannot  doubt  myself  but  tbat  the  principle  there 
enunciated  ia  this,  that  as  regarda  actions  for  alander, 
libel ,  false  imprisonment,  malicious  prosecution, 
•edaction,  or  breach  of  promise  of  marriage  the  party 
who  ia  making  complaint  ia  lespeot  of  aoy  of  these 


matters  ought  to  have  a  right  to  have  the  question  at 
the  justice  of  his  complaint  tried  before  a  jadgeand 
jury  icdependently  of  the  discretion  of  any  judge. 
Unless  tbat  was  the  view  of  the  Legislature  I  oanoot 
understand  why  it  should  have  provided,  as  it  has 
provided,  by  rule  2,  that  the  plaintiff  in  such  csim 
ahould  have  a  right  to  insist  upon  having  bis  action 
tried  by  a  jury.  If  that  is  the  true  princitile  of  thit 
rule  it  obviously  can  make  no  differs uce,  ao  far  as  thtt 
principle  ia  concerned,  whether  the  claim  is  made  by 
the  plaintiff  in  an  original  action  or  hy  the  plaintiff  in 
a  counterclaim.  Every  reason  which  could  have  lad 
the  Legislature  to  say  that  the  plaintiff  in  such  a  csM 
was  entitled  as  of  right  to  a  jury  in  an  original  action 
equally  applies  to  an  action  by  connterclaim.  But  it 
is  said,  and  there  is  great  force  in  the  argument,  thst 
the  worda  of  the  rule  are  such  aa  to  exclude  the  exist- 
ence of  this  right  in  a  portion  of  the  class  of  persoiu 
apparently  included  in  this  principle.  [His  lordship 
read  the  rule,  and  continued '.]  It  is  said  tbat  not  only 
does  the  wording  of  the  rule  point  exclusively  to  • 
plaintiff  in  an  action  who  has  issued  his  writ,  but  the 
fact  that  the  dsfimlions  of  "  action  "  and  "  plaintiff" 
in  section  100  of  the  Judicature  Act,  1-^73,  are  such  as 
to  make  it  difficult  to  include  a  plaintiff  in  a  oountei- 
olaim,  ought  in  cases  of  doubt  to  cause  the  rules  to  b« 
construed  in  the  same  way,  eapecially  as  rule  1  of 
order  71  in  express  terms  incorporated  the  definitioDi 
in  section  100  into  the  rules  themselves.  Warriugtoa, 
J.,  has  decided  this  case  upon  the  basis  of  the  con- 
struction contended  for  by  the  respondents,  and  I  do 
not  think  that  I  onght  under  these  circumstances  to 
do  more  than  give  a  decided  expression  to  the  doubtl 
which  have  passed  tbroiigb  my  mind  and  partioulariit 
the  reasons  which  I  think  are  somewhat  weighty  in 
favour  of  the  opposite  view.  Therefore  I  tried  befors 
delivering  this  judgment  to  see  whether  the  patties 
would  not  accept  a  deuiaion  in  this  case  which  would 
have  prevented  the  necessity  of  laying  down  a  construc- 
tion of  this  rule  which  I  caruiot  help  thinking  will  be 
found  extremely  inconvenient  hereafter,  as,  for  example, 
in  a  caae  where  the  court  is  trying  two  common  law 
actions  in  respect  of  a  chain  of  facta  which  nuy 
properly  be  described  as  one.  But  our  auggestiooa 
were  not  acceded  to.  This  is  a  case  in  which  it  i< 
very  urgent  that  our  decision  should  be  given  to- 
day. Under  these  circumstances  with  some  betitatioD 
I  accept  the  view  taken  by  Warrington,  J. ,  although 
I  consider  tbat  conclusion  is  somewhat  diflicolt  to 
reconcile  with  the  apirit  of  the  Judicature  Act  itself. 
Having  decided  this  much,  we  mast  consider  what 
order  ought  to  be  made  in  this  case.  We  might 
make  an  order  simply  affirming  the  decision  ot 
Warrington,  J.,  but  we  have  power  independently  of 
rule  2  of  order  36,  under  rule  7  (a)  of  order  36,  to 
order  any  cause,  matter,  or  issue  to  be  tried  by  a 
judge  with  a  jury,  and  if  the  appellant  thinks  fit  to 
apply  to  us  to  order  any  particular  issues  to  be  trtid 
with  a  jury  we  shall  have  to  consider  it.  Subject  to 
that  observation  I  think  the  appeal  must  be  disinisied 
with  costs. 

Stuilino,  L.J. — This  is  an  application  by  tis 
defendant  in  the  action  asking  that  the  action  may  b« 
tried  by  a  jury.  The  action  is  one  brought  by  tbs 
plaintiffs  to  enforce  an  agreement  for  the  staying  of  a 
previous  action  between  the  same  parties.  "^^^ 
action  was  stayed  upon  terma,  and  the  plaintiffs  in 
the  preaent  action  complain  that  the  terma  ot  tbst 
agreement  have  been  violated  by  the  defendant,  asd 
they  claim  specific  performance,  ut  injunction,  xid 
damages.  The  agreement  was  not  one  which  in  auf 
way  related  to  the  sale  or  purchase  ot  land,  and  I 
doubt  whether  specific  performance  of  it  would  be 
ordered  by  the  court,  but  at  any  rate  it  is  not  a  o*** 
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of  ipecific  performance  spfcislly  aiaigned  to  the 
Obancery  DividoD.  The  whole  action  might  perfecUf 
well  haTe  been  brought  in  the  King's  Bench  Division, 
although  it  ii  eqaftlly  correotly  brought  in  the 
Chancery  Divuion,  being  an  action  which  before  the 
jodicature  Act  might  have  been  brought  in  the  old 
Court  of  Chancery.  To  that  action  the  defendant  ha« 
pgt  in  a  defeoce  and  a  counterclaim,  and  in  the 
coanteidaim  ha  alleges  in  the  fint  nx  paragrapha 
that  be  has  suffered  damage  by  reason  ot  the  varioua 
acta  on  the  part  of  the  plaintiifa  defamatory  of  him  - 
self,  thoie  acts  being  partly  in  the  nature  of  libel  and 
partly  in  the  nature  of  ilander.  In  reapect  of  these 
matters  be  iilaima  damages.  He  alao  clslmi  speoiftc 
performance  of  an  undertaking  given  to  the  conrt  on 
the  39tb  of  June,  1903,  Ai  to  that,  I  think  that 
specific  peTformanca  could  not  be  decreed.  He  alto 
ckins  four  months'  salary  and  an  injunction.  A 
reply  to  the  counterclaim  has  been  delivered  and 
notiee  of  trial  given  by  the  plaintiffs  before  a  judge 
without  a  jury.  The  defendant  bai  given  notice  of 
hia  desire  to  bare  the  action  and  counterclaim 
tried  by  a  jury.  The  first  question  to  be  deter- 
mined is  whether  he  in  entitled  ai  a  matter  of  rixht 
to  have  the  issues  cf  fact  tried  by  a  jary.  The 
rule  if  confined  to  actions  of  slander,  libel,  falie 
impriianment,  malicious  prosecution,  seduction,  or 
hrtMch  of  promise.  The  original  action  does  not  fall 
under  any  of  those  heads,  and  the  only  way  in  which 
thia  nile  could  be  invoked  would  be  by  alleging  that 
baimncb  as  the  counterclaim  contained  issues  ot 
libel  and  slander,  the  counterclaim  ought  to  be  treated 
as  an  action  of  libel  and  slander,  I  have  great 
difBoulty  in  seeing  how  that  can  be,  I  feel  tbe 
force  of  the  remarks  made  by  my  lord,  but  it  appears 
to  me  thftt  rule  2  of  order  36  does  not  apply,  con- 
udaciog  that  we  must  bear  in  mind  that  rule  1  of 
"order  71  incorporates  the  provisions  of  section  100  of 
ths  Judicature  Act,  1ST3,  wfaicb  gives  definitions  of 
varions  terms  used  in  the  ntles.  [His  lordship  read 
the  definitions  of  "cause,"  "action,"  "plaintiff," 
and  "  defendant."]  Now,I  do  notthink  that  a  counter- 
claim is  an  "action"  within  that  definition.  It  is 
certainly  not  a  civil  proceeding  commencad  by  writ, 
nor  can  it  be  met  by  the  subsequent  words  of  the 
definition,  "or  any  other  such  manner  as  may  be  pre- 
Bcrib*d  by  rule  of  court."  From  tbe  detinition  of 
"plaintiff"  is  excluded  a  person  seekine  relief  by 
way  of  counterclaim  as  a  defendant.  Under  these 
oiioniDstances  it  appears  to  me  that  rule  2  of  order  3li 
doM  not  in  terms  cover  tbe  case  of  a  defendant  who 
has  brought  a  counterclaim  claiming  relief  in  respect 
of  tbe  matters  mentioned  in  the  rule.  At  the  same 
time  I  think  that  the  framers  of  this  rule  have  clearly 
indicated  an  intention  that  any  person  who  is  making 
a  Dlaini  for  relief  in  respect  of  these  matters  should 
have  these  issues  tried  by  a  judge  and  jury  if  possible, 
and  I  think  that  tbe  greatest  weight  ought  to  be  given 
to  this  consideration  in  exercising  any  discretion 
which  the  court  possesses  niider  tbe  subsequent  rules. 
Bule  '.i  does  not  apply  as  it  relates  to  matters  assigned 
to  the  Chancery  Division.  Kule  4  enables  the  oourt 
to  direct  a  ttial  without  a  jury  of  any  isiue  of  fact, 
or  partly  of  fact  and  partly  of  law,  arising  in  a  case 
which  without  any  consent  of  parties   was  formerly 

LMabla  without  a  jury.  That  iuoludes  all  that  l»rge 
elaai  of  cases  which  are  not  now  assigned  to  the 
Ohaaoeiy  Di'rision,  but  which  would  have  been  tried 
by  the  old  Court  of  Chancery  previously  to  tbe 
ptaiing  of  the  Judicature  Act,  Then  rale  6  deals 
with  "  any  other  cause  or  matter."  That  includes  all 
nutters  not  mentioned  in  the  previous  rules,  and 
provides  that  as  regards  those  matters  either  party 
ai*y  demsnd  a  jury.  None  of  these  rules,  in  my 
opinioQ,  appliei   to  tbe  present  case.    But  then  we 


come  to  mle  7.  That  rnle  provides  by  clause  (a)  that 
"  in  evfliy  cause  or  matter  unless  under  tbe  pro  visions 
of  this  order  a  trial  with  a  jury  is  ordered,  or  under 
rule  2  of  this  order  either  party  has  signified  a 
desire  to  have  a  trial  with  a  jury,  the  mode 
of  trial  shall  be  by  a  judge  without  a  JuiTj" 
but  it  empowers  the  court  to  order  any  oaoae, 
matter,  or  issue  to  be  tried  with  a  jury.  That 
embraces  the  present  case.  Hera  the  defendant 
has  seen  fit  to  counterclaim  in  respect  of  Ivbel 
aud  slander,  and,  speaking  for  myself,  I  should 
be  prepared  to  exercise  that  discration  by  directing 
that  the  Lisuet  in  those  portions  ot  tbe  counterclaim 
which  relate  to  libel  and  slander  should  be  tried  by  a 
judge  and  jury.  This  view  of  the  case  has  really 
never  been  considered  by  Warrington,  J.  Therefore. 
while  deciding  that  the  defeudaub  is  not  entitled  as  of 
right  to  a  jury,  that  is  tbe  order  which  iu  the  absence 
of  special  circ  urns  lances  I  should  be  disposed  to  make 
in  favour  of  tbe  oounterclaiming  defendant. 

CozBNs-HABriY,  L,J.— This  appeal  has  not  heea 
argued  upon  any  matter  of  form.  In  form  this  was 
an  application  to  transfer  the  whole  action  to  the 
Kiug's  Bench  Division ;  but  it  has  been  argued  as  en 
application  based  on  ord,  36,  r.  2,  and  the  main  ques- 
tion which  we  have  to  decide  is  whether  as  a  matter 
of  right  a  defendant  who  counterclaims  to  an  action 
brought  in  tbe  Chancery  Division  can  by  the  mere 
fact  of  tackipg  on  to  his  couuteroUim  a  claim  for 
elauder  succesbfuUy  assert  a  right  to  deprive  the 
plaintiif  of  the  privilege  of  having  the  action  tried 
without  a  jury  and  insist  upon  tbe  right  of  having 
the  whole  action  tried  by  a  judge  and  jury.  I  have 
arrived  at  the  same  conclusion  as  Btirlisg,  L.J.  I  do 
not  think  that  the  word  "action"  in  role  2  applies 
to  a  counterclaim  or  that  the  word  "plaintiff" 
applies  to  a  counterolumiog  def^'ndant.  Primd  facie 
the  meaning  of  these  words  in  that  rule  is  governed 
by  section  100  of  the  Judicature  Act,  16T3,  which 
makes  it  quite  clear  that  a  "plaintiff"  does  not 
include  a  counterclaiuiing  defendant,  and  that  an 
"action"  does  not  include  a  counterclaim,  unless 
there  is  anything  in  tbe  context  which  in  repugnant 
to  the  meaning  given  in  the  section.  I  look  in  vain 
for  anything  in  this  rule  to  enable  me  to  construe 
"action"  and  "plaintiff"  in  any  other  than  their 
natural  meaning.  I  am  therefore  driven  to  the  con- 
clusion that  rule  2  of  order  30  does  not  confer  any 
such  right  upon  a  counterclniming  defendant  as  is 
alleged  by  tbe  appellant.  But  although  I  think  that, 
I  also  think  that  in  any  case  in  which  the  defendant 
by  his  counterclaim  claims  relief  iu  respect  of  any  of 
the  matters  specified  in  rule  2  there  is  very  strong 
ground  for  applying  to  a  judge  to  exercise  his  dis- 
cretion in  such  a  manner  ai  to  give  the  defendant  a 
right  to  have  either  the  whole  action  or  at  least  the 
particular  issue b  relating  to  the  specified  matters  tried 
by  a  jury.  Now  as  I  read  rule  2  it  applies  to  the 
whole  action  and  to  aU  tbe  issues  to  be  tried  in  the 
action  and  also  to  everything  which  is  being  tried  in 
the  counterclaim,  and  it  does  not  contemplate  tbe 
trial  of  particular  issues.  But  the  court  has,  under 
the  subsequent  rules,  tbe  widest  discretion  either  to 
order  the  whole  action  to  be  tried  by  a  jury  or  leave 
tbe  action  and  such  part  of  the  counterclaim  as  does 
not  relate  to  tbe  matters  enumerated  in  rule  2  to  be 
tried  by  a  judge  alone  and  send  tbe  rest  to  be  tried 
by  a  jury. 

In  the  present  case  I  think  it  wonld  be  extremely 
wrong  to  make  an  order  directing  the  whole  action 
to  be  tried  by  a  jury.  It  is  to  be  in  tbe  list  for  to- 
morrow. It  would  have  been  tried  already  but  for 
this  pending  appeal.  Therefore  we  ought  not  in  the 
exercise  of  our  disotetion  to  make  such  an  order  as 
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the  appellaat  aaka  for.  Bat  if  he  thinks  fit  to  sever 
the  issues,  and  asks  that  the  iwnes  relating  to  defama- 
tion only  shall  be  tried  before  a  jndge  and  jnry,  the 
rest  of  the  action  and  counterclaim  coming  on  for 
trial  to-morrow,  I  think,  subject  to  anything  that 
may  be  said  on  behalf  of  the  respondents,  we  should 
accede  to  the  application. 

The  appettant  declining  to  make  any  tueh  application, 
the  appeal  was  ditmiued. 

Solicitors   for   the   respondents,    Andrew,    Wood, 
JPurvee,  &  Co. 
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Chan.  TAv.  1 
Eekewich,  J.  | 


Not.  2,  3,  6,  7. 

In  re  AIaokay. 
Maokay  v.  Gould,  (a.) 
Limitation  StattUei — Legacy — Action  to  recover — Express 

tnut — Implied  trust — Bad  Property  Limitation  Act, 

1874  (37  &  38  Firf.  c.  67),  «.  8. 

An  executrix  by  investing  and  otherwise  dealing  with 
the  property  of  beneficiaries,  a»<i  by  acting  as  defendant 
on  oehaif  of  hersdf  and  other  beneficiaries,  does  not  con- 
stitute herself  an  express  trustee,  and  therefore  an  action 
against  such  executrix  hu  a  legatee  to  recover  a  legacy  is 
capahle  of  being  barred  by  section  8  of  the  Real  Property 
Limitation  Ad,  1874. 

Action. 

^e  question  in  this  case  was  whether  a  legatee's 
daim  in  respect  of  a  legacy  was  barred  by  section  8 
of  tiie  Beal  Property  Limitation  Act,  1874. 

Section  8  proTides  that  "  no  action  or  other  pro- 
ceeding shall  be  brought  to  reoover  .  .  .  any 
legacy,  but  within  twelve  years  next  after  a  present 
right  to  receive  the  same  shall  have  accrued  to  some 
person  capable  of  giving  a  discharge  for  or  release  of 
the  same. 

The  plaintiff  was  the  sole  surviving  child  and 
benefidary  under  the  will  of  Alexander  Mackay 
made  on  the  26th  of  August,  18S6.  By  this  will  he 
left  all  his  property  to  his  wife  and  children,  and 
appointed  his  wife  his  sole  executrix.  He  died  on 
the  14th  of  September,  1856,  leaving  his  wife  and  two 
children — nan^ely,  the  plaintiff  and  one  son.  The 
son  died  in  September,  1874. 

In  1857  the  widow  married  G^rge  Biohard  Barry. 

In  1866  Mrs.  Barry,  as  executrix,  advanced  the 
sum  of  £31,641  12s.  6d.,  substantiallv  the  whole  of 
the  testator's  estate,  to  Mr.  Barry,  and  accepted  from 
him  as  security  the  mortgage  of  certain  estates. 

Mr.  Barry  £ed  in  January,  1867,  having  appointed 
Mrs.  Barry  his  sole  executrix. 

In  1867  the  action  of  The  Agra  Bank  {Limited) 
V.  Barry,  re^rted  7  L.  B.  H.  L,  136,  was  oommenoed, 
being  a  suit  instituted  to  obtain  priority  over  the  said 
mortgage.  Mrs.  Barry  was  defendant  in  that 
action  on  behalf  of  herself  and  the  other  beneficiaries. 

By  the  judgment  of  the  House  of  Lords  the  validity 
and  priority  of  the  mortgage  was  upheld. 

In  1868  an  action  was  commenced  to  adnunistor 
under  the  direction  of  the  conrt  the  estate  of  the  said 
Q.  B.  Barry,  which  was  insolvent,  and  by  an  order  of 
the  1st  of  August,  1882,  Mrs.  Barry  was  held  entitied 
to  retain  the  sum  of  £8,683  6s.  Id.  along  with  other 
personal  estate  of  the  said  Q.  B.  Barry  m  part  satis- 
faction and  discharge  of  the  moneys  due  to  her  as 
SKeoutrix  of  the  testator  under  the  sud  mortgage. 

The  plaintiff  came  of  age  in  1876. 

(a.)  Beported  by  P.  Jomr  Bolaito,  Esq.,  Barrister- 
at-Law. 


Daring  the  lifetime  of  Mrs.  Barry  the  plaintiff 
received  from  her  certain  moneys,  part  of  the 
testator's  estate.  Mrs.  Barry,  by  her  will  made  on 
the  9th  of  December,  1882,  appointed  the  defendants 
her  execators,  and  kit  all  her  property  away  from  the 
plaintiff.  She  died  in  1886  leaving  personal  estate  of 
the  valae  of  £8.200.  The  plaintiff  alleged  that  this 
constituted  part  of  the  testetor  Maokay's  eatate,  and 
that  it  was  held  by  Mrs.  Barry  in  tmst  for  herself  and 
the  plaintiff  as  joint  tonante.  She  therefore  com- 
menced this  action  for  a  declaration  that  she  was 
entiUed  to  the  whole  of  the  tettetor  Maokay's  estoto 
as  sole  surviving  benefidary  under  his  will,  an  aooonnt 
of  the  moneys  representing  that  estete  and  of  tha 
defendante'  dealings  therewith,  and  payment  of  the 
moneys  that  should  be  found  due  to  her  upon  the 
taking  of  the  account. 

Stewart  Smith,  K.C.,  and  H.  L.  Fraser,  for  the 
plaintiff. — Mrs.  Barry  had  not  so  fully  informed  the 
plaintiff  as  to  her  rights  under  the  testator's  will  as 
she  was  bound  to  do  {In  re  Roberts,  Roberts  v.  Roberts, 
[1906]  1  Oh.  704,  63  W.  E.  Dig.  36  ;  BHtOebank  v. 
Qoodwin,  12  Solioitobs'  Joxtbsal  744,  L.  B.  6  Bq. 
646) ;  and  her  failure  to  perform  this  duty  amounted 
to  a  fraud  in  law  ;  Thompsons,  Eastwood,  2  A.  0.  215, 
25  W.  E.  Dig.  341;  In  re  McCallum,  MeOaUum  v. 
McCallum.  49  W.  B.  129,  [1901]  1  Oh.  143.  Mrs.  Barry 
by  defending  the  action  of  The  Agra  Bank  {Limited^  v. 
Barry  on  behalf  of  herself  and  the  other  beoefictanes, 
and  by  retaining  the  property  and  investing  it  for  the 
beneficiaries,  had  converted  hersdf  into  an  express 
trustee :  In  re  Timmis,  Nixon  v.  Smitfi,  50  W.  B.  164, 
[1902]  1  Oh.  176. 

P.  0.  Lawrence,  K.C.,  and  Christopher  James,  tcx 
tiie  defendante. — Mrs.  Barry  had  done  nothing  whereby 
it  could  be  held  that  she  had  converted  herself  into  an 
express  trustee  {In  re  Rowe,  Jacobs  v.  Sind,  68  L.  X 
Oh.  703,  37  W.  B.  Dig.  4 ;  in  re  Davis,  Evans  v. 
Moore,  39  W.  B.  627,  [1891]  3  Oh.  119);  and  therefore 
the  statute  applied.  Oa  tiie  other  point  raised  they 
dted  In  re  Lewis,  Lewis  v.  Lewis,  [1904]  2  Oh.  666. 

Kekewich,  J,,  found  as  a  fact  that,  although  the 
plaintiff  had  not  recdved  all  that  she  was  entiued  to 
under  the  testator's  will,  she  was  aware,  during  Mis. 
Barry's  lifetime,  of  tbecontente  thereof.  The  question 
whetiier  the  plaintiff's  claim  was  barred  by  section  8 
of  the  Beal  Property  Limitation  Act,  1874,  depended 
on   whether   the   defendante    wen    representatives 
of  an  express  trustee,   or  merdy  representative!  of 
an  executrix.    If  they  wwe  representative!   of   an 
express  trustee  the  statute  did  not  apply,  but  if  they 
were  representatives  of  an  executrix  the  statute  did 
apply  and  the  daim  was  barred.    Mrs.  Barry  was  the 
defendant  in  an  action  concerning  the  whole  estate  on 
behalf  of  hersdf  and  the  other  benefidaries,  and  in 
an  affidavit  she  said  that    the  moneys   were  trust 
property.     If  she  had  recovered  the  property   she 
would  have  held  it  as  a  trustee,  but  omy  in  a  loose 
sense.    The  fact  that  executors  perform  ueir  duty  by 
suing  for  cestuis  que  trust  is  no  reason  for  converting 
them  into  express  trustees.    To  hold  otherwise  would 
be  contrary  to  In  re  Rowe  and  In  re  Davis.     The 
statute  therefore  applies  and  the  plaintiff's  daim  is 
barred.    It  has  also  been  said  that  Mrs.  Barry  was 
under  an  obligation  to  fuUy  inform  the  plaintiff  of 
her  righte  under  the  testators  will.    On  this  point  it 
was  a  question  how  far  the  decision  in  In  re  Lea}* 
was  consistent  with  a  dictum  of  Qiffard,  V.C,  in 
Britil^tUe  v.  Goodwin,  but  having  regard  to  tiie  facta 
it  is  not  necessary  to  determine  that  question  now. 

Judgment  for  defendants. 

Solidtors  for  the  pldnti£^  T.  C.  Summerhays. 

Solidtors  for  the  defendants,  Trinder,  Capron,  it  C^ 
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Swinfen  Eady,  J.  J 

Pbsood  v.  Matob, 


July  26,  27  ;  Aug.  8,  1905. 


&0.,  of  thb  City  of  Wbst- 
HmsTiB.  (a.) 

Metropciit — Widening  $tretU — CompuUory  purchtue — 
Severance — Sab-letiee — Michael  Angela  Taylor'*  Act, 
1817  (57  Geo.  3,  c  xxix.),  is.  80,  96. 

Where  a  local  authority  took  a  house  let  in  separate 
Jloors/or  street  widening  under  Michael  Angelo  Taylor's 
Ad,  8.  80,  the  owner  of  the  ground-floor  is  not  necessarily 
entitled  to  restrain  the  local  authority  from  taking  more 
tJum  is  wanted  to  be  thrown  into  the  street.  fFAcre  the 
danger,  inconvenience,  and  excessive  cost  of  severance 
resulted  in  a  bon&  fide  adjudication  that  it  teas  necessary 
to  acquire  the  whole  building,  this  tms  not  vitiated  by  a 
prior  agreement  to  re-sdl  the  surplus  portion,  suhfeet  to 
the  owner's  right  of  pre-emption  under  section  96. 

Teuliere  «.  Vesbry  of  St.  Mary  Abbotts,  Keosing^ii, 
30  Ch.  D.  642,  34  W.  B.  Dig.  102.  and  QordoD  v. 
Veetry  of  St.  Mary  Abbotta,  Kenaington,  [1894]  2 
Q.  B.143,jaiowed. 

The  plaintiff  was  the  leasee  for  a  term  of  2}  years 
nnespired  of  the  bMement,  ground  flsor,  and  eutresol 
of  No.  30,  Fiooadilly,  where  he  carried  on  the  bnsinesa 
of  a  tailor  under  the  name  of  Nioholli  &  Co.  Part  of 
tiia  basement  and  groand-floor  had  been  sab-let  by 
him  to  a  tobacconist,  Kotaras,  for  the  residue  of  his 
loaae  except  the  last  day  thereof. 

The  defendants,  the  Westminster  Oity  Corporation, 
in  order  to  carry  out  the  scheme  of  the  London 
County  Council  for  the  widening  of  Fiooadilly,  put 
into  operation  their  statutory  powers  of  aoqniiln^; 
land  imder  Michael  Angelo  Taylor's  Act  (57  Geo.  3, 
o.  ««'«),  by  giving  a  notice  to  treat,  dated  the  10th  of 
June,  1905. 

The  plaintiff  alleged  that  the  adjudication  made  by 
the  denndants  that  the  whole  of  No.  30  would  be 
seoeasary  for  the  purpose  of  widening  was  wrong  and 
ttftra  vtre*  and  was  not  made  bond  fide.  He  claimed 
an  in janotion  to  restrain  the  defendants  from  proceed- 
ing under  their  notice  to  treat. 

The  plaintiff's  premises  consisted  of:  (1)  On  the 
gtonnd-floor  t>ro  shops  having  a  total  frontage  to 
Piccadilly  of  18ft.  and  a  total  depth  of  64ft.,  the 
width  of  the  back  being  25ft.  for  a  depth  of  about 
32ft.;  (2)  the  basement  beneath  the  whole  of  the 
gronnd-fioor;  (3)  a  large  room  of  about  650ft. 
supa^oial  area  on  the  entresol  floor,  26ft.  from  the 
street.  The  plaintiff  had  no  int«reat  in  the  front 
portion  of  the  entresol  floor  nor  in  the  lit,  2nd,  3rd, 
or  4th  floors  of  the  houie  fronting  Piccadilly  »xoept 
in  respect  to  a  claim  for  flues  and  to  a  cistern.  These 
floors  nad  a  separate  entrance  and  ez*«nded  over  the 
two  shops  and  the  enlzance,  a  front  of  25ft.  The 
pLaintJff's  room  on  the  entresol  floor  at  the  back  had 
no  bnildiog  over  it. 

The  plaintiff  alleged  that  all  that  was  necessary  for 
the  widening  of  Piccadilly  was  a  strip  22ft.  6in. 
in  width,  and  that  he  was  willine  to  sell  that  part 
and  oonld  not  be  required  to  sell  the  whole.  The 
adjodioation  that  it  was  necessary  to  take  the  whole 
house  oould  not  be  bond  fide,  because  the  defendants 
had  previously  agreed  to  resell  to  the  Piccadilly 
Hbtaf  (limited)  the  portion  not  actually  required  for 
street  widening.  It  was  further  shown  that  along 
most  of  the  Ime  of  widening  only  the  part  actaally 
to  be  laid  down  into  the  street  had  been  acquired  by 
the  defendants. 

Maemorran,   K.G,,  Mid   LytteUon  Chubb,  for  the 


(a.)  Beported  by  C.  H.  Oabden  Noao,  Esq., 
Bartister-at-Law. 


plaintiff,  argued  that  the  business  oould  be  carried  on 
in  the  curtailed  premises,  and  that,  as  this  was  so,  the 
plaintiff  oould  not  be  foroed  to  sell  so  as  to  allow  his 
immediate  landlord,  the  Piccadilly  Hotel,  to  acquire 
hit  lease  from  the  defendants  :  Teuliere  ▼.  Vestry  of 
8t.  Mary  Abbotts,  Kensington.  30  Ch.  D.  642.  Bren  if 
the  corporation  should  be  put  to  extra  expense 
thereby,  they  were  bound  to  incur  it,  and  would  have 
the  power  to  enter  the  plaintiff's  premises  to  shore 
them  up  and  maintain  them  during  the  period  of 
working,  and  could  earily  place  a  passage  over  their 
nndergronnd  alterations  so  as  to  give  access  to  the 
plaintiff's  shop  from  the  street. 

AldU  y.  Corporation  of  London,  47  W.  E.  514,  [1899] 
2  Ch.  169,  and  Manchester  Ship  Canal  Go.  v.  Man- 
chester Racecourse  Co.,  49  W.  B.  418,  [1900]  2  Ch.  352, 
[1901]  2  Oh.  37,  were  cited. 

Bve,  K.C.,  and  T.  T.  Methold,  for  the  defendants, 
argued  that  the  adjudication  made  was  entirely  bond 
fide.  The  tenure  of  the  house  in  qnestion  was  so 
divided  that  the  contemplated  alterations  would  make 
the  house  quite  usdess  to  the  tenants  other  than  the 
plaintiff,  who  all  wished  to  be  boaght  out.  The 
defendants'  action  was  entirely  in  the  public  interest, 
and  good  rents  had  been  obtained  for  all  land  not 
necessary  for  the  actnal  widening.  As  to  the  conten- 
tion that  tiie  plaintiff  would  be  able  to  carry  on  his 
business  during  and  after  the  alterations,  surveyors 
were  caUed  to  show  that  this  wai  not  so,  and  that  not 
only  would  the  rert  of  the  house — which  the  plaintiff 
olauned  must  be  left  standing  to  support  his  cistern 
and  flaes— be  quite  uieless,  but  that  the  under((ronnd 
operations  of  the  defendants  in  preparing  the  new 
street  would  entirely  cut  the  plaintiff  off  from 
Piccadilly  and  prevent  for  long  periods  any  satisfac- 
tory communication  with  the  street  for  the  purposes 
of  his  business.  It  had  been  already  admitted  on  an 
interlocutory  motion  for  an  injunction  that  the  plain- 
tiff had  a  right  of  preemption  over  the  premises  in 
accordance  with  section  96  of  the  Act. 

Cordon  v.  Vestry  of  8t,  Mary  AbbcMs,  Kensington, 
[1894]  2  Q.  B.  742,  and  Femley  v.  Limehouse  Water- 
works, 68  L.  J.  Ch.  344,  47  W.  E.  Dig.  130,  were 
cited. 


BvnxFSS  Eadt,  J.,  in  a  considered  judgment, 
steted  the  nature  of  the  plaintiff's  action  and  the 
facts  of  the  case  aboTC-mentioned,  and  oontinaed: 
The  plaintiff  contends  that  it  is  physically  possible  to 
pull  down  and  remove  so  much  of  the  entire  building 
as  lies  to  the  south  of  a  line  shown  in  red  ink  on  the 

?laDS,  and  which  is  22ft.  6in.  back  from  Piccadilly, 
his  is  the  new  building  line  of  Piccadilly.  He 
contends  that  so  much  of  the  building  as  is  north  of 
that  line  must  be  left  standing,  at  all  events  that 
portion  in  which  he  is  interested,  t*iat  care  must  be 
ts^en  in  pulling  down  the  front  portion,  so  as  to 
support  properly  the  back  portion  left  standing.  The 
res^t  of  doing  what  the  plaintiff  contends  for  would 
be  to  leave  a  portion  of  the  house  23ft.  wide  by  about 
18ft.  deep  resembling  a  tower  of  four  floors,  with  the 
whole  front  removed  and  exposed,  and  no  means  of 
aooesa  to  it,  as  the  staircase  is  in  the  front  portion  to 
be  pulled  down  and  there  is  not  sufficient  room  to 
erect  a  fresh  staircase.  Some  of  the  witnesses 
described  this  portion  as  about  18ft.  square,  but  this 
is  a  mutiAe.  The  width  of  the  building,  so  far  as 
the  plaintiff's  interest  extends,  is  only  18ft.  on  the 
Piccadilly  front ;  but  the  entire  width  of  the  building, 
indudiog  the  separate  entrance  to  the  floors,  and  the 
width  of  the  upper  floors,  is  25ft.,  as  plainly  appears 
from  the  model  verified  by  Mr.  Andrew  Young.  This 
tower  26ft.  by  18ft.  would  b  a  of  no  use  whatever.  Mr. 
Alexander  H.  Tomer,  an  experienced  house  agent  now 
^carrying  on  business  in  South   Audley-itteet,  but 
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formerly  of  Piooadilly,  nearly  oppoaite  the  premises  in 
dispate,  8  witness  oaJled  by  the  plaintiff,  said  that  he 
oomd  not  even  suggest  any  manner  in  which  the  rear 
portion  of  the  foor  floors  could  be  utilized,  after  the 
front   portion  had  been   remoTed   in    the    manner 
proposed  by  the  plaintiff.    The  condosions  of  fact  to 
which  I  come  are  that  it  would  be  physically  possible 
to  pnll  down  the  front  portion  and  leave  the  rear 
portion  standing,  bat  that  the  cost  of  so  doing  would 
be  very  excessive — that  it  conld  not  be  done  without 
entering  upon  every  floor  of  the  rear  portion  remain- 
ing standing,  and  placing  struts  and  Ubb  to  uphold  it, 
when  the  front  part  had  been  removed,   and  also 
entering  upon  the  adjoining    land    each    side   and 
placing  ranng  shores  there  to  afford  tiie  rear  portion 
external   support ;    and   that   tbe   opinion   of  Mr. 
Stenning,    the    architect    and    surveyor,    was   well 
founded  that  when  this  had  been  done  the  district 
surveyor  would  immediately  come  in  and  condemn 
the  back  portion  as  a  dangerous  structure.     It  was 
also  put  in  evidence  that  the  plaintiff  has  another 
action  pending  in  this  court  asainst  the  Piccadilly 
Hotel  Oo.  (Limited),  who,  he  alleges,  have  acquired 
the  leasehold  interest  in  the  whole  house,  subject  to 
his  own  underlease  of  a  part.    That  company,  he 
alleges,  have  acquired  and  pulled  down  the  buildings 
snnonnding  No.  30,  and  to  a  small  extent  have  com- 
menced the  demolition  of  No.  30.    He  claims  that  the 
premises  in  his  lease  are  heated  by  means  of  four  fire- 
places, all  provided  with  chimney  flues  passing  ap 
through  the  building  (some  six  storeys  in  height) 
above  tbe  roof,  and  that  the  premises  are  provided 
with  a  water  supply  by  means  of  a  cistern  placed 
immediately  under  the  roof,  with  pipes  passing  down 
through  the  building  to  the  plaintiff's  said  premises, 
providing  him  with  an  excellent  supply  of  water  at 
high  pressure.    Tbe  plaintiff  in  that  action  claims  an 
injunction  to  restrain  any  interference  with  the  upper 
portion  of  the  premises  No.  30  so  as  to  interfere  with 
his  chimneys  and  flues,  water  tanks,  and  supply  pipes. 
The  position,   therefore,  is    that   the    rear   portion 
would  be  useless  and  probably  dangerous  to  leave 
standing,  but  that  the  plaintiff  is  seeking  to  restrain 
its  being  palled  down,  as  thereby  damage  would  be 
occasioned  to  the  easements  and  appurtenances  of  his 
premises.    There  are  other  di£Boulties  in  the  plaintiff's 
way.    If  the  front  portion  only  of  his  premises  is 
acquired  there  must  be  a  considerable  time  when  he 
will  be  totally  excluded  from  his  premises  by  reason 
of  the  danger  involved  in  palling  down,  and  when  this 
is  completed  he  would  be  cut  off  from  access  to  the 
puUic  street  until  the  roadway  and  the  path  can  be 
formed  and  made  into  a  flt  state  to  throw  open  to 
the  public.    The  defendants  explained  that  they  have 
to  construct  vaults  under  the  path,  and  to  turn  arches 
over  them,  and  the  headway  above  the  arches  where 
the  men  will  be  working  is  too  low  to  allow  of  wooden 
gangways  being  placed  in  position  so  as  to  give  tem- 
porary access  to  the  plaintiff's  shop  over  the  heads  of 
the  workmen  vngsged. 

The  plaintiff  based  his  case  upon  this :  that  as 
the  whole  ground  area  proposed  to  be  taken  under 
the  notice  to  treat  was  not  intended  to  be  thrown 
into  the  public  roadway,  the  defendants  must 
be  restricted  to  the  part  actually  intended  to  be 
so  dealt  with,  as  he  was  willing  to  convey  that 
part  only.  In  my  opinion,  the  plaintiff  has  not  any 
absolute  right  to  restrain  the  defendants  from  taking 
more  luiA  than  is  intended  to  be  actually  dedicated  to 
the  public  The  statute  contemplates  that  they  may 
take  more — section  80  empowers  the  local  anthority 
to  lay  the  sites  of  houses,  walls,  and  boildings,  and 
also  other  lands,  tenements,  and  hereditaments  ac- 
quired by  them  "  or  so  much  thereof  as  tiiey  .  .  . 
Shall  thuk  proper,  into  the    said  streets  or  public 


places."     Lord  Chelmsford  pointed  out  in  Thomat  v. 
Daw,  15  W.  B.  113,  L.  B.  2  Ch.  1,  at  p.  7,  that  the 
words    "or  so  much  thereof"   must   be   oonstmed 
to   apply   to    houses  as  well   as   to   lands,  other- 
wise  this    absurdity    would    follow — that   the  com- 
missioners would  be  imperatively  bound  to  lay  the 
whole  of  the  sites  of  the  bonies  into  the  streets.  Agsin, 
section  96  of  the  Act  enables  the  local  authority  to 
resell  lands  purchased  by  them,  after  they  have  flnt 
be«i  offered  for  sale  to  the  persons  from  whom  they 
were   purchased.     This  also  shows  that  the  statute 
contemplated  that  they  might  take  more  land  than 
the  actual  strip  required  for  street  widening.     In  my 
judgment  the  question  which  I  have  to  determine  is 
whether  the  defendants  have  honestly  and  in  good 
faith  adjudged  that  the  whole  of  the  honae  or  build- 
ing No.   30  projects  into,  or  obstmota,  or  prevents 
them  from  altering,  widening,  or  extending  Piccadilly, 
and  that  the  possession,  occupation,   and  purchase 
of    the    whole    of    the    house    will   be    neoescvy 
for  that  purpose.    Ti>at  is  the  adjudication  which 
the  defendants  have  made,  and   I  have  arrived  at 
the  conclusion  that  they  have  done  this  in  good 
faith  and  that  in  their  view  the  possession,  oooupa- 
tion,  and  purchase  of  the  whole    building  will  be 
necessary  to  enable  them  to  widen  Piccadilly  as  they 
propose.  The  pontion  and  dimensions  of  the  building, 
the  structural  arrangement  of  its  oontenta,  the  con- 
siderable portion  of  its  nto  actually  intended  to  bs 
thrown  into  the  public  street,  and  the  sub-division  o( 
the  house  into  portions  held  for  different  terms,  with 
the  claim  to  chimneys  and  fiuee  going  np  the  foil 
height  of  the  building,  and  to  a  water-dstom  at  the  top 
wiu  service  pipes  from  it,  all  point  to  the  wisdom  and 
prudence  of  the  course  adopted  by  the  defendanti. 
With  this,  however,  I  am  not  concerned.     If,  how- 
ever, it  were  necessary  for  me  to  form  a  judgment  sf 
to  whether  the  possesrion,  occupation,  and  purdhaie 
of  tiie  whole  building  were  necessary  to  enaUe  tbs 
defendants  to  widen  Piccadilly  to  the  extent  proposed 
I  should  dedde  that  question  in  the  affirmative.    It 
was  insisted  by  the  plaintiff  that,  as  a  matter  of  l**i 
the  defendants  could  not  take  oompulsorily  more  than 
the  site  intended  to  be  thrown  into  the  street,  if,  •• 
was  the   case,  he  was   willing   to   part  with  that 
portion.     Such  a  rule,  if  is  existed,  would  be  pro- 
ductive of  the  greatest  inconvenience  where  a  lioiiM 
is  divided  into  different  floors   which,  or   parts  (n 
which,   are  leased  separately,  and  where   some  ot 
the    lessees    might    reqaire    the    whole    of    their 
interest   to  be   purchased,   while    others    took  the 
opposite  view  and  claimed  to  retain  everything  not 
intended  to  be  thrown  into   the  street.     Moreover, 
such  a  rule  would  enable  the  owner  of  a  very  limited 
interest  in  a  small  part  only  of  a  house  to  reqnirt 
that   part    to    be    left,    although    the    removal  of 
the   portion  necessary   to   be   polled  down   might 
render  the  whole  of  the  rest  of  the  house  perfectly 
useless.    The     language    of    the    Act    itself    doai 
not    afford    any    support   for  such    an    argument. 
In    Tndiere   v.   Veitry   of  St.    Mary  Abboth,  K»- 
aington,  30  Ch.  D.  642,  Pearson,  J.,  put  the  case  of  » 
vestry  taking  so  much  of  the  building^  that  the  poT' 
tion  left  was  a  mere  wall,  or  a  stairaase  and  one  or 
two  kitchens,  and  said  that  it  would  be  unreasonabia 
as  regards  the  owners,  for  the  vestry  not  to  take  tiM 
whole,  and  as  regards  the  vestry  to  make  them  pay  'o^ 
all  damage  by  severance.    He  certainly,  therefon, 
took  the  view  that  if  only  a  small  portion  oMh* 
building  was  left,  not  actually  required  for  the  iti"^ 
tiie  owner  would  have  no  right  to  restrict  the  v^ 
to  the  portion  intended  for  the  street  and  to  make  the 
vestry  pay  compensation  for  severance.    AgaiOi  >" 
Cfordon   v.   Vettn/  of  St.  Mary  Abbott*,  Kmiingt'''*' 
[1894]  2  Q.  B.  742,  it  was  said  by  the  presMit  Vtft* 
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of  tlie  Bolls  (at  p.  754)  :    "It  a  partici^Iar  part  fit  a 
faouie  c&n  be  pointeii  to  whioh  the  veatry,  bona  fide, 
find    ii   the   only    part    whic]i    obattttcta    the    im< 
provement,     and    that     part     is      aeparable    from 
the     hoaae,    to    that    it  can    be    removrd    withoat 
deetrojiog  the  house  aa  a  houae.    then   I  should  aay 
that   there   is  nothing  to   prevent   the  vestry  from 
compalaorily  taking  that  part  only.     It,  on  the  other 
band,  the  thing,  in  respeut  of  whjch  they  form  their 
judgment  that   it  obatructs  and  ii   neceaiary  to  bs 
removed  ia   ao  indissolubiy   linked   with    the  whole 
fabrio  of  the  home  th»t.  ia  the  opinion  of  the  jary, 
it  cannot  fae  remoTed  without  practioally  deatroying 
the  identity  of  the  house  aa  »  house,  then  I  think  tbe 
vettry   are  not  entitled  to  aay  that    '  part  thereof ' 
only  obstruots  or  that  '  part  thereof '  ooly  is  necessary 
to  b«  removed  for  tbe  purpose  of  the  improvement. 
tTnder  those  circumstances  I  urn  of  opinion  that  tbe 
vestry  conld  not  atop  shcrt  of  taking  the  whole."     In 
tbe  present  case  it  is  quite  clear  tQat  the  portion  of 
the  building  which  is  n«ceBS«ry  to  be  removed,  to  lay 
the  aite  of  it  into  the  street,  is  so  indisaolubly  linked 
with  the  whole  fabric  of  tbe  houae  that  it  cannot  be 
removed  without  practically  destroying  the  identity 
of  the  hoaie  as  a  boute.     The  identity  is  altogether 
gone  when  nearly  two-thirds  of  tbe  tuaiu  hatlding  ia 
removed  and  four  upper  floors  are  left  as  a  mere  shell 
with  no  meaoa  of  auceM  and  no  space  to  make  one, 
IT nder  these  circamat^nces  the  defendants  could  not 
■top  abort  of  taking  tbe  whole.    I  may  add  that  when 
onoe  tbe  conoluaion  of  fact  baa  been  arrived  at  that 
it  ia  BMential  for  the  deteudsuts  to  noqniie  the  whole 
bnildlng  for  the  purpose  of  widening  Piccadilly,  tbe 
adjadication  of  the  defendants  to  that  effect  daea  not 
b«ooiii«  riltrd  vires,  nor  can  mala  fides  be  attributed  to 
tho  defendanta,  becanae,  before  the  date  of  theadjudi- 
catiiOO,  an  arrangemi^nt  had  been  come  to  with  regard 
to  the  resale  of  so  much  of  the  site  of  tbe  building  as 
waa  not  required  for  street  widening.     So  far  as  tbo 
plaintiff's  interest  is  concerned  this  is  subject  to  bis 
right  of  pre-emption ;  and  upon  the  facts  it  is  clear 
that  the  defendanta  are  not  pattiog  iu  force   their 
compoJaory  powers  colourably  only  as  regards  street 
wjdctung  in    reapect  of  any  part  of  the   buildinfr. 
There  is  do  ground  for  the  cooteation  that  as  re(;arda 
tlM  rear  portion  the  ostenaible  purpose  of  the  defend- 
anta  ia  not  the  real  one,  and  that  the  real  purpose  is 
to  resell  tbe  back  portioD  to  tbe  hotel  company ;  I  am 
qnite  aatisfied  that  the  r«al  purpose  of  the  defendants, 
tbe  purpose  for  which  their  compulsory  powera  are 
being  used — booestly  and  imnd  ftih — ia  to  acquire  the 
whole    building    for    the    purpose    alone    of    atraet 
wideniog.      The  reault  is  that  the  action  faila,  and 
miut  be  dumiised  with  coats. 

Solidton.  Mead  &  Sons ;   W.  A,  Blaxland. 
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WSl — CJiaritff — Puhlie  iitstUtttiom — C/iaritabh  insiita- 
tioni  and  other  gejieral  purjiotci  of  locatity, 

A  teitator  in  the  eveittt  lehieh  happened  gave  part  of 
hit  retiduartf  ettate  upon  trust  for  charitabh,  cdata- 
ticnal,  or  ether  inttUutions  of  the  town  of  Kendal,  and 
aiiofer  §Hch  other  genxral  purpotti  for  the  benefit  of  the 
totoi*  of  Kendal  or  ili  tnhtibitants  a$  hit  Irmtfes  should 
think  Jit,     Certain  irtitiititions  at  Kendal,  a   hospiittl, 

(a.)  Beported  by  C.  H.  Garden  Noas,  Esq., 
^ir  later- at- La  w. 


tirammar  school,  and  free  librart/  were  suggested  by  the 

tettator,     without    binding    his    trustees    to    adopt    the 

suggestion,  at  tai table  institutions. 

Held,  that  the  gift  wu  a  valid  chari table  trust, 
Dolan  V.  Mocdermott.  17  H'.  R,  3,  L.  R,  6  Eq.  60, 

3  Ch,  A  pp.    676.   and  Uayor,    &<}.,  of  Wrexham  v, 

Tamplin,  21  W.  E.  im,  followed. 

SummODa. 

A  testator,  James  Allen,  by  his  will,  dated  tbe  -Ith 
of  January,  1896,  appointed  executors  and  trnateea 
thereof  and  made  certain  specific  and  pecuniary 
beqneata  aud  gave  bis  residuary  estate  in  moieties, 
one  moiety  being  given  to  hi  a  trustees  to  hold  upon 
trust  for  his  nephew,  A.  T,  J,  Walker,  for  life,  and 
then  to  hia  children  upon  attaining  twenty-one  or 
marrying,  and  the  other  moiety  to  a  niece  upon  like 
terma. 

In  clauae  8  of  the  testator'a   will  he  directed  ai 
follows;     "Subject  to   the  truits  contained   in  tbe 
preceding  paragraphs  of  this  tny  will,  I  direct  my 
trustees  to  stand  poaaeased  as  well  of  my  nephew's 
settled    truat    fund   M    alao    of    my    niece's  settled 
trust    fund     and    of    the   two     half-parts    of     the 
trust  fund  given  under  clauae  6  of  thia  my  will,  npon 
trust  for  such  charitable,  educational,  or  other  inatitu- 
tions  of  the  town  of  Kendal,  and  also  for  such  other 
(teneral  purposes  for  the  benefit    of     the    town   of 
Kendal,  or  any  of  the  iohabitants    tbereof,   aa  my 
trustees  shall  in  tbf-ir  absolute  uncontrolled  discretion 
think  fit.     And  I  desire,  without  in  any  way  binding 
my   trustees  thereto,  that  the  followiug  institutions 
shall  be  carefully  cod  aide  red  by  them  iu  such  distribu- 
tion— namely,    (1)    The  Kendal  Memorial   Hospital, 
either  by  way  ol  endowment  or  by  way  of  enlarge- 
ment or  otherwise  as  to  my  trustees  shall  seem  belt ; 
(2)  the  Kendal  Grammar  School,  eitber  by  way   of 
eaiabliahing  one  or  more  exhibition  or  exhibitioaa  (to 
be    called    the    Jamfs    All«o    exhibition)    to    tbe 
Universities  of   Oxford  or  Cambridge,  or   otherwise 
for  the  bene&t  of  or  the  general  endowment  of  the 
said   grammar  school    as  to  my  trustees  shall  seem 
best ;    aud  (3)  the  Kendal  Public  Free    Library.      I 
declare  that  any  monoys  dealt  with  under  this  clause 
may  be  paid  over  by  uy  truttees  to  the  treasurer, 
committee,  or  governing  body  of  any  institution  or 
body  which  may  be  intended  to  ba  benefited,  and  the 
receipts  of  such  treasurer,  committee,  or    governing 
body  shall  be  a  sufficient  discharge  to  my  tmiteea, 
or  the  moneys   may  be  retained   by  my    trustees, 
and  the  income  applied   by  them  for  the  purposes 
aforesaid,  or  any  of  them." 

Tbe  testator  died  on  the  2Sth  of  Fobruary,  1896, 
The  testator's  nephew,  A.  T.  J.   Walker,  survived 
tbe  testator  but  died  without  issue. 

This  was  au  originating  summons  taken  out  by 
the  sorviving  trustees  of  the  will  of  the  testator  for 
the  determination  of  the  question  whether,  upon  the 
true  construction  of  the  will  and  in  the  events 
which  bad  happened,  any  aud  which  of  the  gifts 
under  clause  S  were  to  any,  and  what,  extent  good 
charitable,  and  valid  gifts, 

T.  T,  Mcthold,  for  tbe  trustees,  stated  the  above 
factr. 

Eee,  K.  C„  and  A.  B,  Marten,  tor  tbe  nezt-of-ldn  of 
the  testator,  contended  that  upon  the  true  constmo- 
tion  of  the  will  the  gifts  iu  clauae  8  were  wide  enough 
to  include  objects  which  were  not  charitable  within 
the  meaning  of  the  statute  of  Elizabath, 

.Sir  R.  B,  Fiidai/,  A,G.,  and  IC.  f,  Parker,  for  tbe 
CrowD,  argued  that  this  was  a  g.iod  and  valid 
charitable  gift  aa  betag  a  gift  to  the  iababitants  of  a 
limited  district  for  public  purposes.  The  will  must, 
on  the  authorities,  be  conatrued  to  refer  to  public 
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purp<ii««  only,  and  the  discretion  given  to  tbe  tntsteea 
was  not  wider  than  wm  permiaaible  to  a  testator. 

Cur.  adi>,  villi, 

SwtKTEN  Eady,  J.,  in  delivering  judgment,  stated 
the  lacts  above-mentioned  and  read  dlauie  8  of  the 
will.     He  then  continued  as  follows :  It  it  first  neceii- 
Biry  to  uouetdet  what  is  the  true  ooostruubon  of  the 
will.     Tbe  trust  for  "  such  charitable,  edocatiocal,  or 
other  inatitutionB  for  the  town  of  Eeodal "  is  foltoned 
by  the  words  "  Buob  other  geaeriil  purposes  for  the 
benefit    of    the    town    of    Kendal,  or    any    of    the 
iuhabitatits  thereof,  as  taj  trustees  shall  think  fit." 
Tbe  ooutext  shows  that  the  testator  when  specifying 
"  othvr  institutions  of  tbe  town  o{  Eendal  "  meant 
institutionB    of  a  public    character  for  the  general 
benefit  of  the  town  or  its  inhabitants.     The  enumera- 
tion of  paitiualar  institutions  which  follows  furlht^r 
shows  the  kind  of  objeats  which  he  was  contemptat- 
iDg ;  he  meutioni  an  institution  of  each  kind,  not  in 
any  way  biudtng  his  trustees  thereto,  but  asking  that 
they  should  c*refulty  consider  each  one  in  thn  dis- 
tribution.     The    first    mentioned    is    the    "  Eendttl 
Memorial  Hospital,"  which  is  a  charitable  institution 
for  the  benefit  of  the  town  or  its  inhabitaats,  intended 
for  the  use  of  the  suffering  poor.   The  next  mentioned 
— the  Kendul  Grammsr  School — is  an  example  of  an 
educational  institution  for  the  benefit  of  the  town  or 
its  inhabitants.     The  third  is  the  Kendal  Public  Free 
Library,  and  that  is  ao  example  of  another  ioslitntion 
of  the  town  of  Et^ndttl  of  a  public  character  and  for 
the  general  benefit  of  the  town  and  those  inhabiting 
it.     The  testator  desuribes  himself  as  of  Kendal,  aud 
bis  obvious  intention  was  to  benefit  the  town  in  which 
he  dweltb     In  my  opinion,  the  benefits  conferred  by 
clause  8  are  (as  a  matter  of  oonstruction)  Umitad  to 
general  or  public  purposes  for  the  town  of  Kendal  and 
tbe  persons  dwelling  in  that  town.     Now  a  gift  for 
public  purposes  in  a,  specified  locality  is  a  valid  charit- 
able trust;    although    a    gift    tor    public    purposes 
generally  is  void  as  being  so  general  and  undefined 
that  it  cannot  be  executed  by  the  court.     Veze;/  v. 
JuTTUon,  t  8.  &  8t.  69,  is  an  inatauee  of  the  latter 
class  of  gift.     This  decision  of  Sir  John  Leach's  was 
referred  to  with  approval  by  Lord  Divey  in  flitnter  ■v. 
AUtimey-aeneral,  47  W,  E.  673,  [1889]  A.  0.,  at  p.  323. 
IiOtd  Davey  there  said  that  there  u  a,  long   series 
of  authorities  extending  from   Morice  v.    liUhop   of 
Hurham,    9    Tes.,   p.    399,    10   Ves.  321,  to    In    re 
Macduff,    id    W.    R.    154,    []89()]    2     Ch.    451,    iu 
which    it    has    been    held   ''  that    where  charitable 
purposes  are  mixed  up  with  other  purposes  of  suob  a 
shadowy  and  indefinite  nature  that  tbe  court  cannot 
execute  theui  (such  as  '  charitable  or  benevolent '  or 
*  charitable  or  philanthropic  '  or  '  charitable  or  pious  ' 
purposes),  or  where  tbe  description  includes  purposes 
which  may  or  may  not  te  charitable  (such  as  '  under- 
takings of  public  utility  '),  and  a  discretion  is  vetted  in 
the   trustees,  the  whole  gift  fails   for  uDcertainty." 
The    oases    of    Btair    v.    Duncan,    SO    W.    E.    369. 
[1902]   A.   C.   3T,   where  tbe   gift   was    *'for   such 
charitable  or  public  purposes  aa    my  trcstne  thinks 
proper,"   and    Grimbnd    v.    Grimond,  [190S]    A.    C. 
124,  53  W.  B.  Dig.  184,  where  the  gift  was  to  and 
among    "  such  cbaritable    or    religious    institutions 
and    societies"    as    the    trustees    might    "select," 
may     be     mentioned     as     sutMeqnest     authorities 
of  the  same  series  as  that  to  wbicb   Lord  D4vey 
referred.     The  reason  why  a  trust  for  public  purposes 
generally  is  void  was  pointed  out  by  the  Lord  Chan- 
cellor   in    Grimond  v.    Oritnoiid.      He    said;    "The 
testator  here  has   not  given  a  class  from  which  be 
allowed  his  trustees  to  select  individually,  but  he  has 
left  his  directions  so  vague  that  it  is  in  effect  giving 
Romeoue  else  power  to  make  a  will  for  bim  ioitead  of 


making  a  will  for  himself,  which  I  conceive  to  b«  the 
objection  always  entertained  when  the  directions  an 
so  extremely  vague  that  you  oaasot  say  what  it  it 
that  the  testator  meant.     In  this  case  the  testator  ha* 
not  made  any  will  himielf ;  ha  has  allowed  someose 
else  to  make  a  will  for  bim  after  bis  death,  and  that 
the  law  will  not  allow. "     On  the  other  band,  a  trust 
for  public  works,  or  objects  of  public  utility  at  a  par- 
ticular place  is  sufScientlycertaiti,  definite,  and  limited, 
to  be  valid.     In    Goodman   v.    Mayor  of  Salttuh,  31 
W.  R.  '293,  7  App.  Gas.  633,  at  p.  039,  Lord  Selbonw 
stated  ttiab  the  fishery  there  in  question  might  bate 
been  originally  granted  to  the  free  borgesaes  of  Easa, 
subject  to    a    condition    or    proviso    that    the    fres 
inhabitants  of  ancient  messuages  within  tbe  borougli 
should  be  entitled  to  fish,   as  they  bad  been  aocoi- 
towed  to  do,  in  every  year  from  Candlemas  to  Eostec. 
He  then  continued  :    "In  such  a  grant  there  would 
be  all   the  elements  necessary  to   constitute    what, 
in     modem    jurisprudence,    is    called    a    charitable 
trust.     ...     A   gift    subject    to    a    condition    or 
trnst  for  the  benefit  of  the  inhabitants   of   «  parish 
or    town,     or    of     any    particular    claas     of    such 
inhabitants,   ts  (as  I  understand  the  law)   a  charit- 
able truat,"    There  are  many  instances  iu  tbe  booki 
in   which   such   gifts    have    been  held  to    be   valid 
charitable  trusts.     In  Mitford  v.  Ikyiiol<h,    Ph.  185, 
the  testator  left  "  the  remaiuderof  his  property  to  ths 
Qovernnient  of  Bengal,  to  be  applied  to  charitable 
beneficial  and  public  works  at    and    in  the  city  of 
Dacca,    in   Bengal,   for  the  exclusive  benefit  of  the 
native  inhabitants  in  such  a  manner  ai  they   and  the 
Government  might  regard  as  most  conducive  to  that 
end."     Lord  Lynd hurst  held  that  such  bequest  was  s 
viUid  charitable  bequest,  within  all  the  authorities ; 
and  referred  to  the  case  of  Jonet  v,  WiUianu  (AmbJer, 
651)  before  Lord  C*mden,  where  there  was  a  bequest 
of  £1,000  to  supply  water  to  the  town  of  Chepstow 
for  the  use  of  the  inhabitants,  which  was  considered 
a  charitable  bequest  within  the  statute  of  Elizsbetli, 
and  to  the  case  of  Hoiaaev.  diapimni,  4  Yes.  o42,  where 
Lord   l/ough borough   decided    that    a    gift   for    tbs 
impiovement  of  the  city  of  Bath  was,  from  its  general 
nature,  a  good  charitable  bequest.     Again,  in  Ihlnn 
V.    Matdermolt,  tbe  bequest  was  "  for  suob  charitisi 
and    other    publio  purposes  as    lawfully    niight  be 
in   the    parish    of    Tadmarton,    in    the    county   of 
Oxford."     It  was  objected  that  tbe  gift  was  bad  on 
two  grounds— first,  because  it  was  for  public  purposes, 
which  were  not  charitable,   and,  secondly,  became 
these  purposes  were  simply  defined  to  be  in  tbe  parish, 
and  not  for  the  benefit  of  it,  and  that  the  gift  w»t 
therefore  too  wide.     Lord  Romilly,  however,  pointed 
out  that,  although  tbe  will  made  a  distinction  between 
"charitifs"   and   "public  purposes,"  yet  numerous 
public  purposes,    such  as  mending  or  repairing  ttie 
roads  of  a  pariah,  supplying  water  for  the  inhabitants 
of  tbe  patisb,  making  or  repairing  bridges  over  any 
stream  or  any  culvert  that  might  be  required  in  the 
parish,    although    they  are  public  purposes  in  tbs 
ordinary  sense  of  the  term,  as  distiuguished  from 
charities  like  almsgiving  charities,  and  the  like,  r«t 
are  in  a  legal  sense  chaiities,  as  they  are  all  obaritis* 
within  the  statnte  of   Eliz*beth.      Therefore,  if  tj« 
testator  meant  to  promote  public  purposes  for  tM 
benefit  of  the  parish  of  Tadmarton,  they  were  obariWS 
which  could  be  carried  into  execution  and  were  soffl* 
oiently  defined.  He  then  held  that  tbe  words  of  tbe  gin 
meant "  for  snob  public  purposes  for  tbe  benefit  of  tn« 
parish  of  Tadmarton  as  my  trustees  shall  think  fit, 
and  that  the  gift  was  accordingly  vaUd.     This  deci'i'''' 
was  affirmed  by  the  Lord  Chancellor  (Lord  Cainu)  <» 
appeal  (IT  W.  E.  3,  L.  B.  3  Ch.  676).     He  said  it  *»• 
clear  that  the  testator,  when  he  used  the  word  "  ohan* 
ties,"  did  not  point  to  private  oharitiei,  bicaaW  n» 
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aooompuiied  the  term  with  the  words  "and  other 
paUio  pnrpoMt,"  evidently  implying  that  tlie  word 
fliat  need  meant  public  oharitie*.  Therefore,  that  the 
will  meant  that  tiie  reridae  was  to  b«  laid  ont  for  the 
benefit  of  the  parish  of  Tadmatton  in  "  public  ohaii- 
tias,"  naing  that  term  in  the  popular  lenae,  and  in 
otiier  pnUio  purposes  ejutdtm  generit,  bdng  charities 
within  the  stetnte  of  Blizabettt  and  the  technical 
doctrine  of  the  court,  although  not  within  the  popular 
meaning  of  the  word  "  charities."  That  case  b«»rs  a 
close  resemblance  to  the  prfsent,  and  in  principle  is  in 
no  way  distinguishable  from  it.  Thsre  is  one  other 
case  to  which  I  will  refer,  as  it  is  closely  in  point : 
Mayor,  Aldermen,  and  Burgeue*  of  the  Borough  of 
Wrtxham  v.  TamjUin,  21  W.  B.  768.  The  testator 
there  bequeathed  to  the  mayor,  aldermen,  and  bor- 
gessea  of  the  borough  of  Wrexham  "a  legacy  or 
snm  of  £1,000,  to  be  spent  and  applied  in  the  discre- 
tion of  the  said  mayor  and  the  corporation  in  the  best 
way,  for  tiie  use  or  benefit  of  ttie  said  borough  town 
or  of  the  inhabitants  thereof,  or  of  the  institutions 
in  the  said  borough."  The  qnnstion  wa*  whether 
this  was  a  good  diaritable  gift.  la  oppotition  to  the 
gift,  reliance  was  placrd  on  the  alternate  words  "or 
of  tiie  institutions  in"  ;  and  it  was  contended  that 
th«re  was  nothiog  to  limit  the  institutions  to  chari- 
table institntions,  in  the  legal  sense  of  the  term,  but 
that  the  gift  might  be  applied  to  a  dab  or  a  co- 
operative store,  and  that,  as  consistently  with  the 
irill  the  gift  might  be  applied  to  other  than  strictly 
chuitable  purposes,  the  gift  was  bad.  Wiokens,  V.C., 
howerer,  decided  otherwise.  He  thought  it  was  clear 
that  pnUic  institntions  were  meant,  and  that  to  hold 
that  Uie  expression  might  include  a  private  institution 
wonid  be  to  do  what  is  deprecated  by  Lord  Cairns 
in  Dolan  ▼.  Macdermott ;  that  the  practical  rule  is 
whether,  on  the  fair  and  natural  construction  of  the 
words  used,  all  the  purposes  are  charitable  or  pnblic 
pnrpoees.  If  so,  the  ^t  wonld  be  good ;  and  he 
ndd  it  to  be  so  in  that  oa«e.  I  am  of  the  same  opinion 
in  the  present  case,  and  determine  that  the  whole  of 
the  gift  in  question  contained  in  clause  8  of  the  will 
is  a  valid  charitable  gift. 

SoUcitors,  Hdder,  BoberU,  A  Co. ;  Tratt  &  Taylor, 
iat  T.S.  Oretn,  Halifax;  The  Treaeury  Solicitor. 


W^^W  June  23.  1906. 

Lewu  t;.  Gbxxn.  (a.) 

Practice— OriginaHng  »ummon$—R.  8.  C,  1883,  ord. 
Met,  rr.  1,  4 — OoiuhruetitM—Juriedietion—Queitioni 
o/Jaet. 

An  executor  handed  over  teturitiea  to  a  legatee  by  a 
deed  of  1897  tipon  UirrM  which  included  a  guarantee  by 
the  executor  that  until  the  3Ut  of  Diceniber,  1903,  the 
teeuritiei  ehould  he  of  a  certain  value.  The  legatee  mort- 
gaged hi*  iatereet  in  the  ettate  by  a  deed  which  did  not 
mention  the  guarantee.  The  mortgageet,  by  a  deed  which 
redted  the  guarantee,  eold  the  mortgaged  property  to  L., 
who  brought  an  action  in  the  King's  Bench  Diviium 
againtt  the  eacecutor  claiming  the  alleged  difference  between 
the  amount  realized  and  the  guaranteed  value  of  the 
»ecuritie*.  By  agreement  the  action  woe  dropped  and 
oaotW  action  wat  brought  in  the  Chancery  Divieion.  A 
deed  wat  then  executed  by  the  mortgageet  conveying  all 
the  premise*  eomprited  in  the  mortgage,  by  way  of  con- 
firmation to  L.  L.  then  ditcontinued  hit  action  and  took 
out  an  originating  tummont  asking  for  a  declaration  that, 

(a.)  Beported  by  Pkbct  H.  Winfibld,  Esq., 
Baiiister>st-Law. 


according  to  the  true  eontlruetion  of  the  deedt,  the  benefit 
of  the  guarantee  luid  been  attigned  to  and  vetted  in  him, 
and  for  an  account. 

Held,  that  inasmuch  at  quettiont  both  of  fact  and  of 
construction  were  involved,  and  a  decision  of  the  queitioni 
of  construction  would  not,  in  whichever  way  they  viere 
decided,  necessarily  put  cm  end  to  the  litigation,  an 
originating  summons  under  order  d4a  wat  not  the  proper 
mode  of  procedure. 

Originating  summons. 

The  respondent  to  the  summons,  W.  Hatfield  Qreen, 
was  the  executor  and  trustee  of  a  will  under  which 
his  nephew,  W.  J.  Hatfield  Oreen,  took  an  interest. 
Some  doubt  arose  as  to  ho  v  far  the  gift  to  the  nephew 
took  effect,  and  by  a  deed  of  the  10th  of  D4ceml>er, 

1897,  W.  Hatfield  Oreen  asreed  to  transfer  certahi 
securities  to  him.  The  nephew  released  the  uncle 
except  in  respect  of  two  items  of  property,  indem- 
nified him  against  daimi  by  next-of-kin,  and  charged 
the  transferred  securities  for  tbat  purpose.  Ttie  cer- 
tificates of  the  seoarities  were  to  be  held  by  the  unde 
during  the  oontinnanoe  of  the  charge.  The  charge 
was  to  exist  until  the  3 lit  of  December,  1903,  when, 
if  no  claim  had  been  made  by  other  persons,  the  nnde 
was  to  hand  over  the  certificates  to  the  nephew,  and 
the  uncle  guaranteed  that  the  annual  income  from 
the  securities  should  be  £123  Is.  8d.  at  least  until  the 
Slst  of  Deoember,  1903,  and  that  the  aggregate 
value  of  the  securities  should  then  be  not'less  than 
£2,481  13i.  6d. 

The  nephew  executed  a  mortg^ag^  for  £200  on  the 
9th  of  March,  1898,  of  all  his  estate  and  interest  in 
the  testator's  estate  and  under  the  deed  of  the  10th 
of  December,  1897,  to  F.  Austin  and  J.  A.  Holdsworth. 
This  mortgage  recited  in  part  the  will  and  the  deed 
of  the  10th  of  Decmber,  1897,  hat  did  not  mention 
the  guarantee.  On  the  29th  of  April,  1898,  the 
nephew  mortgaged  the  same  properly  to  the  same 
mortgagees  to  secure  another  sum  of  £200.  The 
guarantee  was  not  referred  to  in  this  mortgage.  By 
a  deed  of  the  24th  of  March,  1899,  which  recited  the 
will,  the  deed  of  the  10th  of  December,  1897, 
induding  the  gnarantee,  and  the  two  mortgages, 
Austin  and  Holdsworth,  in  consideratiim  of  £800, 
conveyed  to  the  applicant,  J.  D.  B.  Lewis,  "  all  the 
premises  comprised  in  and  assigned  by  the  herein- 
before redted  indentures  of  the  9th  day  of  March, 

1898,  and  the  29th  day  of  April,  1898,  as  the  same 
are  more  particularly  described  in  the  first  schedule 
hereto,"  and  all  the  biterett  of  the  nephew  under  the 
will.  No  reference  to  the  guarantee  was  contained 
in  the  schedule. 

Lewis  issued  a  writ  in  the  King's  Bench  Division 
on  the  4th  of  November,  1904,  against  W.  Hatfield 
Qreen,  daiming  £1,476  10a.  6d.  under  the  guarantee, 
alleged  to  be  the  difference  between  the  guaranteed 
value  of  the  capital  and  income,  and  the  amounts 
received  and  reuiznd.  The  respondent  pointed  ont 
that  it  was  an  inconvenient  action  to  try  in  the  King's 
Bench  Division.  That  action  was  aooorcUngly  dis- 
continued, and  the  costs  were  by  agreement  made 
costs  in  Chancery  proceedings  which  it  was  arranged 
to  commence.  Lewis  proposed  to  proceed  by 
orisinatiog  summons,  but  the  respondent's  solidtors 
rejuied  that  questions  of  fact  would  arise,  and  that 
tbe  proper  course  was  by  writ.  Accordingly  on  the 
26th  of  November,  1904,  Lewis  issued  a  writ  in  the 
Chancery  Division. 

On  the  3rd  of  January,  1 905,  Austin  and  Holdsworth 
executed  a  deed  conveying  and  asngning  to  Lewis  by 
way  of  confirmation  all  the  premises  comprised  in  the 
mortgages. 

On  the  10th  of  Januaty,  1906,  Lewis  served  notice 
discontinuing   the  Chancery  action,  and   took   cat 
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an  origiBftting  summons  under  ordei  64a  against 
W.  Hatfield  Green  aakicg  for  a  declaratton  that 
aocordiag  to  the  true  construction  of  the  aboTe- 
msotioned  deeds  the  benefit  of  the  guarantee  bud 
been  assigned  to  and  was  vested  in  biui.  The 
respondent's  soUoitors  protested  against  thia  change 
of  procedure,  but  L^wis  persisted,  and  the  summons 
now  came  on  for  hearicg. 

H,  Terrdi,  K,C.,  and  C,  Church,  for  Lewis. 

/fawim,  K.C.,  and  Sargaid,  for  the  respondent. 

WarbHiGTON,  J.,  after  stating  the  above  fact*, 
■aid  :  This  summon!  is  issued  under  the  Rules  of  thn 
Supreme  Court,  ord.  iiiit,  i,  1 ,  which  providei  this  : 
"  In  any  division  of  the  High  Coutt,  any  person 
claiming  to  be  interested  under  a  deed,  will,  or  other 
written  inetroment  rosy  apply  by  originating  som- 
moni  for  the  determination  of  any  question  of  con- 
structioD  arising  under  the  instrument,  and  for  n 
declaration  of  the  rights  of  the  persons  interested." 
Then  there  are  provisions  for  service  which  I  need 
not  mention,  and  rule  4  is  as  follows :  "  The  court  or 
judge  shall  not  be  bound  to  determine  any  such  ques- 
tion of  construction  if  in  their  or  his  opinion  it  ought 
not  to  be  determined  on  originating  summons." 
Ill  the  first  place,  the  order  is  confined  to  questions 
of  construction.  Of  course,  in  a  sense,  every  ques- 
tion of  construction  may  involve  some  question  of 
fact.  It  may  be  a  question  about  which  tbere  ia  no 
dispute,  but  in  order  to  raise  any  question  of  con- 
strnotton  some  facts  must  be  proved  or  admitted. 
But  for  all  that,  the  order  is  coiilined  to  enabling 
the  oourt  to  decide  questious  of  construction  and 
nothing  else,  and  the  ordtr  does  not  enable  the  court 
to  grant  any  relief,  it  can  only  determice  the  queation 
of  construction,  and  declare  the  rights  of  the  partiea. 
Bo  in  any  case  I  could  not  order  the  account  to  be 
taVen  which  is  asked  for  by  the  summons. 

This  originating  summons  now  comes  on  for  bearing, 
and  the  objt^ction  is  at  once  renewed  which  was  made 
as  soon  as  it  was  isBued,  that  the  procedure  under 
order  diu  is  not  the  appropriate  procedure.  What 
ia  said  is  this:  "The  conetroction  of  the  deeds  will 
not  settle  the  matter,  because  on  a  case  of  mixed  fact 
and  law  I,  the  respondeat,  havA  another  defpnoe  to 
the  action — namely,  that  the  deed  of  the  3rd  of 
January,  IDOS,  in  the  circumstances  which  I  shall  prove 
when  the  action  comes  on  for  trial,  was  in  fact  and  in 
law,  quite  independently  of  construction,  ineffectual 
to  pass  the  benefit  of  the  guarantee  to  the  applicant. 
Farther  than  that,  I  shall  say  also  when  the  matter 
comes  on  for  trial  that,  even  aisnming  that  the 
benefit  of  the  guarantee  has  passed  to  the  applicant, 
I,  the  respondent,  have  a  complete  answer  to  the 
action,  arising  partly  from  the  conduct  of  the  person 
to  whom  the  guarantee  wa«  given  ;  and,  further,  I 
have  also  a  complete  answer,  because  I  shall  have  to 
call  upon  the  applicant  to  prove  damages  fur  breaih 
of  the  gtiariLDtee,  which  he  wUl  not  he  able  to 
establish." 

Now  nnder  those  circumstances,  the  applicant 
persists  in  asking  me  to  determine  theie  questions  of 
oonstraotioD.    b  my  opinion  I  ought  not  to  do  so. 

It  seems  to  me  that  under  such  circumstances  as 
those  under  which  this  summons  was  issued  ordsr  54ci 
is  not  the  appropriate  mode  of  procedure.  The  result 
will  be  this  :  The  oouit  may,  after  oonaiderable  litiga- 
tion, involving  an  argument  in  a  oourt  of  first 
instance,  an  argument  in  the  Court  of  Appeal,  and 
possibly  an  argument  in  the  House  of  Lords,  come 
ultimately  to  ttie  decision  that  on  the  questions  of  con • 
struction  raised  by  this  summons  the  applicant  is  right. 
Well,  what  then  P  No  relief  can  be  given  on  that. 
There   are  other  points  which  have  to   be  decided. 


They  can  only  be  decided  by  bringing  an  action,  and 
in  that  action  it  may  turn  out  that,  notwithstanding 
the  applicant  is  right  on  the  ijusBtions  of  conatrQction, 
he  is  ultimately  found  to  be  wrong.  The  respondent 
will  have  bad  to  pay  all  the  expensps  of  the  litJg«tioD 
on  the  question  of  construction,  which  will  be  utterly 
naelesg.  It  seems  to  me  that  where  one  Suds  circum- 
stances such  as  I  find  here  the  proof  dure  under  order 
34a  is  improper.  It  is  only  intended  to  enable  ths 
conrt  to  decide  questions  of  construction  where  th« 
decision  of  those  questions,  whichever  way  it  may  go, 
will  settle  the  litigation  between  the  parties.  It  is 
not  intended  that  questions  of  construction  which,  if 
they  are  decided  in  one  way  only  will  settle  the 
dispute  between  the  parties,  should  come  up  for 
decision  on  an  originating  summons.  It  vronld  be 
mo»t  inconvenient  to  resort  to  the  order  in  a  cais 
where  it  is  quite  uncertain  what  may  be  the  nttimats 
decision  on  the  point  of  construction,  and  wbenn,  if 
the  decision  ia  in  one  way,  it  involves  further  litigs- 
tiorr,  I  think  the  summons  in  this  case  is  misoou- 
ceived,  and,  having  regard  to  the  warning  which  ths 
applicant  bad  from  the  respoodent'a  solicitors,  I  think 
the  only  thing  I  can  do  is  to  refuse  to  make  any  order 
on  the  summons,  except  to  order  the  applicant  to  ptj 
the  costs  of  it. 

Solicitors,  J.  D.  B.  Ltwii;  W,  W.  iVt/nne  tfe  Sont, 


K,  B.  Div.  ) 

(Lord  Alverstotje,  L.C.J..  and  [  Aug,  2,  IWW. 

Lawranoe  and  Bidley,  JJ.)     ) 

Gilbert  m.  Joxes.  (a,) 

Common  Uiilyinrj-houK — No  eJutrye  made  fur  Itxiijing— 
Onmmon  Lodgimj-hmiset  Act,  1851 — Lnnit^n  t'oiinly 
Council  [Oaientl  Poirin)  AcC,  1902,  Part  l, 

Tht  Ci/mmoii  Loilijing-hatiau  Adt,  1831,  being  a 
ganitary  Att,  it  is  immaterial  tftat  ati\)  inatitution  k 
tarried  on  ffiT  tfain,  or  that  naij  charge  be  maiU  to  the 
iiimtiict  for  the  purpose  0/  bringing  the  iiutiliition  tei'tftis 
the  proviiiona  0/  the  Act. 

The  principle  laid  rfflion  in  Logsdon  v.  Booth,  48 
IF.  R.  266,  [19D0]  1  Q.  II.  401,  and  Logsdon  v.  Trotter, 
4S  \V.  II   365,  [IfllHl]  t  Q.  B.  617,/o2iot/)tt/. 

Case  stated  by  one  of  the  Metropolitan  polios 
magistrates  sitting  at  the  Worship-itreet  pollcs* 
court. 

On  the  loth  of  November,  1904,  two  informations 
were  preferred  by  the  respondent  agaiuet  tbs 
appellant  (o)  for  that  be,  the  appellant,  on  the  1st  of 
November,  1904,  at  a  house  known  as  the  Providenct- 
row  Night  Refuge,  Crispin -street,  Stepney,  being  • 
person  having,  or  acting  in,  the  caire  at  managemtnt 
of  the  said  house  as  a  common  lodging-hoose  did, 
contrary  the  provisiocs  of  the  Common  Lodging- 
housea  Act,  1831,  when  required  by  Horutiug  Arthiff 
,Iury,  an  oflioer  of  the  local  authority  under  the  said 
Act,  refuse  to  give  him  free  access  to  the  said  boos* 
or  any  part  thereof;  and  (b)  for  that  he.  tt>e 
appellant,  on  the  1st  and  ^ud  of  November,  1904, 
did  keep  the  same  house  as  a  common  lodging-hooat 
and  receive  lodgers  therein  wittiou'-  having  applied 
for  an d  obtai bedalicencennderPart IX .oftheLondon 
Conntj  Council  (General  Powers)  Act,  1902, 

The  appellant  was  oonvioted  on  the  said  inform*- 
tiona  and  ordered  to  pay  a  fine  of  Is,  on  each 
information,  the  magistrate  having  decided  that  tiM 
case  came  within  the  dedsiona  of  Logidon  ▼.  B«c4h, 

[a.]   Tteported  by  MAUaiCK  N,  DBUClltJKa,  Esq., 
Barrister-at-Law. 
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48  W.  E.  266.  [1900]  I  a  B.  401,  »nd  Logsdm  r. 
Trotter,  48  W.  ».  ^65,  [1900]  1_Q,  B,  617.  and  that 
therefore  the  houis  in  queation  wm  a  commaa 
lodging-bonse  nitbiu  tlie  meaukig  of  the  Act*  above 
referred  to.  The  question  for  the  coneideratioa  of 
the  court  waa  wketker  he  waa  right  id  so  decidiog. 

The  foUowiag  proved  or  admitti^d  faot^  at  the 
trial  appeared  from  the  cate  statsd  :  That  the 
appellant  kept  the  said  hou<e.  ThaC  H.  M.  Jury, 
tiiB  officer  above  referred  to,  wa«  refused  aeoeas  to  the 
said  house  by  the  appeOant  on  the  date  nataed.  That 
the  appellant  had  not  app1ie<1  for  a  licence  in  respect 
of  thesaid  house  under  Part  IX.  of  the  London  County 
CoancU  (General  Powera)  Act,  VM-2.  That  the 
peraona  aatuitted  to  the  said  house  wp^re  destitute  and 
of  the  very  poorest  class,  but  Ja  other  respects  did 
Dot  differ  from  the  class  who  faabituaUy  frvqnent 
the  cbespest  commcn  lodgiDg-houset.  That  the 
peraons  admitted  to  the  «aid  house  were,  while 
they  were  in  tbe  saii  house,  treated  and  dealt 
with  in  ft  manner  similar  to  that  in  whioh 
the  habitual  frequenters  of  common  lodging- 
bonaM  are  d«aU  with  and  treated,  and  that  on  the 
night  of  the  Itt  of  November,  1904,  about  100  men 
Ksd  MTCiDty  women  slept  in  the  said  house.  That  the 
peraons  adiait'iid  slept  iu  bunks  placed  in  open 
liormitoiiea,  eaoti  dormitory  containing  about  seventy 
persons  ■'  that  separate  dormitories  were  provided  for 
men  and  for  women.  That  each  person  adoaitted  to 
the  taid  house  waa  provided  with  snpDer  and  break- 
fast ;  and  that  these  meals  were  taken  by  such  personi 
together  in  common  rooms.  That  tbe  said  house  was 
clean,  well  kept  and  well  conducted.  That  tbe  said 
housa  was  known  ai  tbe  "  Dormitory  "  among  those 
admitted  to  it  and  others  of  the  same  dast,  to  dis- 
tinguish it  from  the  ordinary  houses  used  by 
treqaeuiers  of  common  lodging- bouses.  That  no 
payment  of  any  kind  was  made  by  or  on  behalf  of 
any  of  the  persons  admitted 

BidatU,  for  the  appellaut — It  is  entirely  contrary  to 
tb*  ordiiiarf  meaning  of  a  common  lodging-house  to 
iooloda  ■  home  of  this  desoription,  where  no  payment 
is  made,  [He  read  detinitions  from  aJl  the  standard 
diotio&aries.]  In  both  the  Lot/adon  aisei  some  payment 
was  required,  and  that  was  sufficient  to  bring  the  houses 
there  wi  tbin  the  received  meaning  of  a  common  lodging- 
hottse.  Both  the  Towns  Improvement  Claunes  Act, 
1M7,  and  the  City  of  London  hewers  Act,  188u,  oan  be 
naefuUy  referred  to,  where  it  will  be  seen  that  "  hire  " 
ii  a  term  of  tbe  definition  in  each  case :  It  will  be 
argned  here  that  the  Act  of  1^51  is  a  sanitary  Act,  snd 
therefore  the  fact  that  a  payment  if  or  is  not  made 
is  immaterial;  bat  it  mu^t  be  remembered  that 
it  11  alto  strongly  a  penal  Act,  and  therefore 
a  mott  rigid  oonttruction  is  demanded.  If  I  ohose 
oat  of  chanty  to  open  my  kitoh^n  for  the  accom- 
luodatiaa  of  certain  gnests  chosen  on  accoant 
of  their  destitute  condition,  would  it  be  using 
ordinary  Imngnage  to  describe  it  as  common  lodging - 

hOOMi' 

Avorv,  S.C.  {Walter  Ryde  with  him),  for  the 
t««p<iident,  were  not  called  upon. 

Lord  ALVsasTOiTB,  L.O.J.— It  is  contended  that 
we  onght  to  place  a  different  construction  upon  this 
ease  thaa  was  applied  in  the  two  cases  referred  to  by 
t)w  magistrates,  and  say  that  if  no  charge  at  all  is 
made  to  the  guests  then  none  of  tbe  provisions  of  tbe 
OotamoD  Lodging-houses  Act,  ISol,  apply.  We  must 
not  flitter  away  tbe  decisions  ia  those  cases.  There 
had  b«en  a  previous  decision  of  Lord  Coleridge, 
L.C.J.,  and  Mathew,  J.,  to  tbe  effect  that  if  the 
Undertaking  was  not  carried  on  for  the  purpose  of 
giun  it  was  not  a  c':immoa  lodging-house.  That 
•  dtiittoa    was    closely   considered    by   Lord   Rusgell, 


L.O.J".,  and  the  other  judges  who  constituted  the 
court  in  Logtdon  v.  Booth,  and  they  came  to  the  con- 
clusion that  the  fact  that  the  institution  was  a  charit- 
able one,  was  not  suffiuient  to  differentiate  the  case  ao 
as  to  exempt  it  from  the  provi»iou8  of  the  Act.  It  was 
a  strong  case,  because  it  overruled  the  previous  case. 
That  was  further  considered  and  approved  ia  Logadna 
V,  Trotttr.  Now,  as  the  question  of  gain  is  not 
material  to  the  distinction,  as  it  hai  in  fact  nothing  to 
do  with  the  question,  I  can  see  no  diff^renci  between 
the  case  where  a  small  paym(>nt  is  made,  not 
intended  to  go  into  the  pocket  of  the  owner  of  the 
house,  and  tbe  case  where  no  payment  at  all  is  made. 
These  are  sanitary  Acts.  There  is  no  intention  to 
interfere  with  the  work  done  by  such  insHtutions. 
But  from  the  point  of  view  of  a  sanitary  Act  I  c<n  see 
no  diitiiiotion  between  this  case  and  tbe  cases  to 
which  I  have  called  attention.  I  think  the  magis- 
trates were  right,  and  the  appeal  must  be  dismisied. 

LiwrtANOE  and  Eidlky,  JJ.,  ooneurred. 

Appeal  dismitstd. 

Solicitors  for  the  appellant,  Bellord  tt-  Covtnei/, 

Solicitor  for  tbe  respondent,  IF.  A.  Bla^cland. 


May  IG,  1903. 


K.  B.  Div.  ) 

(Lord  Alvcrstune,  L.C.J.,  and  J 

Kennedy  and  Eidley,  J  J.)      ) 

EES   v.   DaiNKWATBR. 

Lii:enting  law — ttemomtl  of  licence — Power  to  atlaeh  i:on- 
ditioiis  to  licence — Lici^ising  Acit,  1872  {'io  £  86  Vict. 
r.  9-i),  I.  oO;  1874  (JIT  dj  '.iH  Vid.  c.  49),  ».  22;  and 
1904  (I  Ed,  T,  c.  23),  *.  4,  mib-iedioji  2. 

Section  4,  tiih-»eciion  2,  0/  the  Lieeueiiiij  Act,  1904, 
dors  not  applg  to  (irden  /or  reinoval  of  n  ticenee,  ami 
licensing  junlicei  are,  tlierrfore,  not  entltUd  under  that 
tfctioti  to  nttack  cotiditiona  to  an  ordtr  for  rentooal, 
aauring  the  montqioly  value  of  an  mi-licence  to  tht  public. 

Rule  nisi  for  a  mtindamus, 

Ttie  rule  called  upon  seven  justices  of  the  peskoe  in  and 
for  the  city  of  Coventry,  being  the  licenaing  committee 
for  tbe  citf,  to  show  cause  why  a  writ  of  mantiumiu 
should  not  issue  commanding  them  to  hold  an 
adjournment  of  the  general  annual  licensing  meeting, 
and  to  hear  aud  determioe  the  matter  of  an  applioa- 
ticn  by  Arthur  Augustus  Wincott  tbat  the  licence 
theretofore  granted  iu  respect  of  a  house  and  premises 
in  Far  Gosfotd -street,  Coventry,  known  as  the  Hare 
and  Hounds,  might  be  removed  to  a  house  about  to 
be  erected  upon  a  piece  of  land  at  Bramble-street, 
Coventry. 

The  fullowiog  facts  appeared  from  the  affidavit  of 
Mr.  Wincott :  At  the  general  licensing  meeting,  held 
on  tbe  8th  of  February,  1905.  Wincott  applied  for  an 
order  under  si-ctioM  60  of  tbe  Licensing  A<5t,  1872, 
aud  sectiun  '22  of  the  Licensiog  Act,  ItJT'l,  for  the 
proviiiional  removal  of  the  existing  full  on-licence  of 
the  Hare  and  Hounds,  of  whioh  be  waa  the  owner,  to 
a  house  and  premises  about  to  be  erected  at  Bramble- 
street  on  land  of  whioh  he  was  one  of  the  owners. 

The  justices  refused  tbe  application,  and  the 
followiug  minute  of  their  decision  was  drawn  up  and 
read  out  by  tbe  justices'  clerk :  "  We  are  oi  opinion 
that  upon  the  facts  proved  the  removal  of  the  Hare 
and  Hounds  to  the  proposed  new  site  would  be  of 
publit.1  advantage,  aud  should  be  permitted  by  the 
licensing  justices.  Acting,  however,  upon  the  opinion 
of     their    legal    adviser,   Mr.    Wilks,    the    licensing 

(a.)  Reported  by  AxAir  Hoao,  Esq.,  Baimtra-at- 
L«w. 
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iuflticM  contider  they  cannot  make  tlie  order  ft»ked 
for,  ficept  M  upon  an  application  for  a  new  licence. 

An  affidavit  ixi  opposition  to  the  rale  wm  b worn  by 
Mr  A.  H.  Driukwitiar,  thu  chairman  of  the  lioensing 
committee,  as  foUows  :  "  Upon  the  evidence  before  ua 
we  conaidered  that  a  case  hod  been  made  out  for  the 
provisional  grant  of  a  licence  to  premises  to  be  con- 
itructed  in  Bramble-street,  and  that  the  remoyal  or 
doing  away  with  the  licence  to  the  said  premiieiinFar 
Gorford-atreat  would  be  an  advantage.     Although  we 
had  no  specific  evidence  on  the  point,  we  were  «at«fied 
from  onr  own  kuowledge  of    the  district  that    the 
removal  of  the  l<oenoe     .      .      .     would   be  a  very 
great  pecuniary  gain  tu  the  applicant,  and  we  ware 
uot  disposed  to  make  an  order  sanctioning  the  removsl 
of  the  licence  unless  the  pecuniary  gain  so  acquirtd 
should    be    secured   in   the  interests  of    the    public. 
It  was  contended  on  behalf  of  the  appellant  that  we 
had  no  power  to  attach  any  conditions  as  to  rf quinng 
payment  of  the  monopoly  value  in  the  making  ol  an 
order  aanctiooiag  ths  removal    of  the  licence.      We 
were,  however,  advised  that  wa  have  the  same  power  to 
make  an  order  sanctioning  the  removal  of  such  hcence 
as  we  have  to  grant  a  new  Ucenoe  ;  and  as  licensing 
iostioes  in  the  grant  of  ■  new  on-licence  have  power 
to  attach  to  tbe  grant  of  the  licence  such  conditions 
both  as  to  payments  to  be  made  and  ai  to  any  othfr 
matters   they  think  proper  in   the  interests  of    the 
public,   we  consider  that   an   order  sanctioning    the 
removal  of  suoh  a  licence  should  not  be  made  unless 
some  such  conditions  should  be  attached  to  the  order, 
requiring,  infer  alia,  a  payment  to  be  made  by  the 
applicant.      We  did  not   go    into    the    question    of 
aSount,  as  we  had  no  evidence  before  u^  to  enable  ui 
to  fls  what  the  amount  should  be.     As  the  applicant 
wanted  an  order  sanctioning  the  removal  free  of  all 
conditions  as  to  payment  we  refused  the  apphcation. 

Avory,  K.C.,  and  W.  ilackenzif,  for  the  rMpon- 
dents,  showed  cause  against  the  role  n)ii.--The 
justices  had  under  section  4,  sub-section  2,  of  the 
Licensicg  Act,  1904,  the  same  power  to  attach 
conditions  to  the  making  of  an  order  or  pro- 
visional order  for  the  removal  of  an  on  hcence  as 
they  would  have  had  if  the  appbcation  had  been  for 
a  new  on-licence.  Section  30  of  the  Licensing  Act, 
1S92  gives  the  justices  the  same  power  to  sanction  a 
removal  as  they  hava  to  grant  a  new  licence,  and  the 
definitions  of  new  licence  in  section  74  (now  repealed) 
and  section  3*2  of  the  Act  of  1874  oov«r  the  case  of  ■ 
removal  of  a  licence, 

Piek/ord,  K,C.  {Bract  WilliaMon  and  //.  MaddoeJcs 
with  him)  in  support  of  the  rule.— For  thirty  years  a 
statutory  distinction  hsa  existed  between  removal  of 
licences  and  granting  of  new  licences.  The  words  in 
Motion  50  of  the  Act  of  1872  were  inserted  to  give  the 
justices  full  ditcretion.  Section  4,  sub-section  i,  ot 
the  Act  of  1904  does  not  apply  to  removals  at  all. 

Ijoti  Alvehstonk,  L.C.J.— I  am  of  opinion  that 
this  rule  should  bs  ma'ie  absolute.  H  the  grouods  of 
the  justices'  decision  were  as  stated  in  the  affidavit  in 
support  of  the  rule,  that  they  ooutd  not  make  an  order 
for  the  provisional  removal  of  the  licence  in  question 
excppt  as  upon  an  application  for  a  new  licence,  the 
matter  would  be  almost  too  clear  for  argument,  because 
their  dedsion  would  be  that  the  old  law  in  regard  to 
removal  of  licences  was  altered  and  that  an  application 
to  remove  the  licmce  to  a  place  which  has  not  been 
previously  licensed  could  only  be  dealt  with  as  an 
application  for  a  new  licence.  Such  a  decision  would 
obviously  go  too  far.  It  would  be  gomg  much  too 
far  to  say  that  in  every  case  of  an  appbcatton  to 
remove  a  licence  no  questions  as  to  the  value  of  the 
property,  or  as  to  new  and  improved  conditions  is 


respect  of  the  new  premises,  or  as  to  the  desirabihty 

of  removing  the  licence  from  a  place  where  there  are 

too  many  licensed  premises  to  a  place  where  there  ars 

few  rr  none,  and  the  like,  may  be  considered,  but  thst 

the  application  must  be  dealt  with  only  as  thoogh  it 

were  an  application  for  a  new  licence,  and  tbe  fact 

that   there  was  an  existing  licence  muit  be  wholly 

diiregarded.      To   say    that  would,  in  my   view,  hi 

to  repeal   the  whole   of    the    legislation   in  rflspect 

of   the    removal    of    licences.      I    confess    I   bsv* 

difficulty  in   reconciling   the  affidavit  made  by  one 

of  the   justices    with  the  minute   of  their  decwion 

read  out  by  their  clerk ;  but  it  may  be,  as  auggesttd, 

that  they  meant  to  say  that  they  thought  they  wen 

bound  to  deal,  or  had  power  to  deal,  with  the  appu- 

cation  for  a  removal  order  upon  the  same  basis  aad 

from  the  same  point  of  view  as  if  it  were  an  »ppli«- 

tion  for  the  grant  of  a  new  licence,  and  that  they  wets 

bound  to  impose,  or  eatitled  to  impose,  oonditwci 

upon  the  applicant  for  a  removal,  in  order  to  s^°"* 

pecuniary  gain  for  the  benefit  of  the  pubUc.     Whi^- 

ever  view  tbey  took,  the  state  of  the  law  as  regiirii 

this  matter  is,  in  my  opinion,  this :  There  have  om 

parallel  lines  of  legislation,  one  with  respect  to  ordjn 

aanotioniog  the  removal    of  licences,  and  the  oiin 

with  respect  to  granting  new  licences.     I  agree  Ui« 

to  a  great  extent  the  same  considerations  had  to  t» 

applied  to  th-j  one  as  to  the  other  (.xerdse  of  ji"*^ 

tion.      In  both  oases  it  was  necessary  to    «>»«™« 

the  convenience  of    the  public,   the   titness  of  W 

premises,    and   other  Itke  matters.      It   is  tro«^* 

section  50  of  the  Licensing  Act,  1872,  a«ys:  "HnJ- 

ject    as    atoretaid,    such     justioos    shall    have    tse 

same    power  to  make    au    or<3er    flancUoning   «£= 

removals  as  tbey  have  to  grant  new  liceneet     ;  pO' 

I  think  there  is  something  to  be  said  for  the  vii» 

that,  section  50  being  the  enabling  sectiou,  some  «« 

words  were  required,  and  the  insertion  of  them  «« 

not    to  my  mind,  warrant  the  contt-nlion  that  tw 

"same  power"  means  that  the  justices'  PO""""  "J" 

make  an  order  aanotioning  a  removal  iind*r  all  W 

circumstances,  and  exactly  in  the  same  way  ••  in  W> 

case  of  a  new  litence.      Agsin,  section    22    o(  »• 

Licensing  Act,  1874,  which  enabled  orders  to  be  mMt 

for   provisional  removal,    does  not  seem  to   me   w 

destroy  the  argument  that  the  legislation  has  run  O" 

parallel  lines  in  repect  of    the   power  of    matoiJf 

orders  for  removal  and  provisional  removal,  ano  " 

respect  of  grants  of  new  licences,  and  that  an  absoww 

discretion  has  been  preserved  to  the  justices  wm 

regard  to  making  these  removal  orders.     Passing  w 

the  Licensing  Act,    1904,   it  involves   diffionltiei  « 

construction  which  must  b«  solved  to  a  large  Mtffl 

by  keeping  in  view  its  main  objeot  and  extent,  wnito 

were  to  give  a  value  to  existing  licence*,  to  smiot 

them  to  the  holders,  and  to  secure  for  the  ben^if» 

the  public    the    monopoly    value    of    new    ».<*^ 

Section  4,  sob-section   2,  provides  that  the  JttiW- 

"on  the  gi*nt   of   a   new  on-licence      may  •»«* 

conditions  to   the  grant.     The  Unguage.   thsreio"' 

does  not  in  terms  include   within  its  operaUon*  • 

order  sanctioning    the   removal   of  a   licence,  ana 

is  a  fair    argument    that,   if    the    Legislatiire  »« 

meant  to  bring  both  dasaea  of  jurisdiutiou  ""Wi^.'^ 

operation  of  that  one  section  and  make  them  tm^ 

to  one  condition,  you  would  expect  to  fand  exp"" 

words  in  the  section  such  as  "either  on  the  g*"*"*"' 

new  on-licence  or  on  the  removal  of  an  existing  " 

licence,"  and  the  interpretation  clause  (section  a.  w^ 

section  4)  to  aome  extent  supports  that  view,  wa*     • 

in   definiog    what  is   a   -new  on-Uoenee      M"ir 

"  existing  on-Ucenca"   it  draws  a  clear  aata<^ 

between    Koences    which   were    not    in    emtteow 

the  <lat*  of   the  ppissing  of   the   Act,   "nd  uo^  j^ 

which    wme  in  exi»teuc«  at  that  date,      I'M" 
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another  ooiuideration,  whioh,  thoagh  not  oondusive, 

haa  some  weight  in  enabling  na  to  determiae  whether 

•ec^on  4,  anb-seotion  2,  relatea  to  and  indndea  tiie 

oaae    of   a   remoyal   of   a   lioenoe.      Clause  (a)   of 

■nb-nction  2  deals  with  the  question  of  monopoly 

value  represented  by  the  difference  between  the  value 

whioh    the    premises    will    bear,    in    the    opinion 

of  the  juitioes,  when  licensed,  and  the  value  of  the 

same    premises  if    they  were    not   licensed.      It  is 

difficult  to  see  how,  if  that  is  the  problem  to  be  dealt 

with    and    solved,    the    element    that    an  existing 

on -lioenoe     has     been     removed     from     another 

house    can    properly    enter   into   the    oaloulation. 

In    the    case    of    the    removal    of     an     existing 

lioenoe  the  public  cannot  be  intended  to  get   the 

monopoly  vune  in  respect  of  the  new  house  as  if 

there  had  been  no  licence  in  existence ;  they  are  only 

entiUed  to  the  monopoly  value  on  the  grant  of  a  new 

licence.    That,  in  my  opinion,  points  to  the  conclusion 

tiiat  an  order  sanotioning  the  removal  of  an  existing 

lioenoe  involves  different  oonsiderationB  from  thoaa 

which  arise  with  respect  to  the  grant  of  a  new  licence, 

and  supports  the  argument  that  the  words  "  on  the 

grant  of  a  new  licence  "  ought  not  to  be  construed  as 

equivalent  to  **  on  the  removal  of  an  existing  licence  " 

simply  beoaose    by   earlier    legislation   the    same 

powers  were  g^ven  to  justicea  to  make  orders  for 

removal  as  were  given  to  them  to  grant  new  licences. 

I  am  therefore  of  opinion  that  upon  an  application 

for  the  removal  of  a  licence  the  justices  have  not  the 

power  to  impose  the  condition  given  to  them  in  respect 

of  granting  new  lioenons  by  section  4,  sab-section  2, 

of  &e  lioeosing  Act,  1904.    I  wish,  however,  to  say 

that  I  do  not  indicate  or  sugt^est  that  the  jostioes  have 

not  a  diaoretion  as  to  whettier  they  will  or  will  not 

make  an  order  sanotioning  the  removal ;  and,  speak- 

inff  for  myself,  I  think  they  are  entitled  and  ought  to 

wEe  into  oonsidecation  the  circumstance,  if  it  exists, 

that  a  great  peonniary  g^ain  would  be  conferred  upon 

the  applicant,    and    the    public    would   lose    that 

pecuniary  gain,  which  might  have  been  preserved  to 

them  if  the  application  had  been  for  the  grant  of  a 

new  licenoe.    It  muit  not  be  thought,  therefore,  that 

I  suggest  that  the  justices  have  not  a  discretion  to 

refoM  to  make  a  removal  order  upon  that  ground 

amongst  others.    It  is  a  matter  for  them  to  take  into 

consideration,  but  they  must  consider  it  wiUi  reference 

to  the  question  of  maUng  or  refusing  to  make  the 

removal  order,  and  they  must  not  attach  conditions 

which  they  have  no  power  to  attach  under  the  statute. 

The  rule  must  be  made  absolute,  and  the  justices  must 

deal  with  the  question  of  making  or  ref  anng  the  order 

for  removaJ  on  its  merits  when  it  comes  before  them. 

Kbtswdx  and  Bidlkt,  JJ.,  conourred. 

BiiU  made  abtdute, 

Solicitora   for   the   prosecution,    Qodden,    Bon,  d; 
Stime,  for  Band  Jb  HcMon,  Ooventry. 

Solioitora  for  the  respondents,  NichoUon,  Qraham, 
&  Qraham,  for  Montague  Wilkt,  Ooventry. 


Nov.  U 


eowct  of  Appeal. 

Appeal.  \ 

(Collins,  M.B,,  and  Bomer  and  / 

Mathew.  L.JJ.)  ) 

Adaus  v.  Shaddooe.  (a.) 

Matter  and  servant— Employere'  liabilitj/ — Accident — 
Compeneation — Engineering  work — Tramwat/,  altera- 
tion of— Workmen's  Compensation  Act,  1897  (60  &  61 
Vict.  0.  37),  s.  1. 

A  workman  wa*  employed  ly  a  eontrcu^or  who  had 
entered  into  a  contract  with  a  telephone  company  to  carry 
telephone  wires  aerots  and  under  a  certain  street.  The 
telephone  company  had  statutory  power  to  carry  tke  wires 
under  the  street.  Two  tramway  Hnes,  one  up  and  one 
down,  were  laid  along  the  street.  The  contractor  made  a 
trench  from  one  side  of  the  street  as  far  at  the  outside 
rail  of  the  down  line,  and  also  a  trench  in  the  space 
between  the  up  and  down  lines,  and  was  proposing  to 
connect  these  two  fy^nches  by  means  of  a  hole  under  the 
down  line  for  the  purpose  of  carrying  the  wires.  One  of 
his  workmen  was  engaged  in  making  the  hole  by  means 
of  an  iron  bar  when  a  passing  tramear  killed  him.  Hit 
widow  claimed  eompentalion  under  the  Workmen's  Oom- 
pentation  Act,  1897,  upon  the  ground  that  at  the  time  of 
tfie  accident  the  deceased  workman  was  employed  on  or 
about  engineering  work—fiamely,  the  alteration  of  tlte 
tramway.  The  county  court  judge  found  that  the  work 
was  not  an  alteration  of  the  tramway,  and  that  the  Ad 
did  not  apply. 

Held  {lyy  Collins,  M.B.,  and  Mathew,  L.J.,  Bomer, 
L.J.,  dissenting),  that  the  space  between  the  up  and  down 
lines  was  part  of  the  tramway,  and  that,  as  there  urns  a 
physical  alteration  in  the  surface  of  the  street  at  that 
place,  the  deceased  man  was  employed  on  or  about  the 
alteration  of  the  tramway,  and  the  Act  applied. 

Appeal  from  an  award  made  by  Judge  Lush- 
Wilson.  E.O.,  under  the  Workmen's  Compensation 
Act,  1897  at  the  Plymouth  County  Court. 

The  applicant  for  compensation  was  the  widow  of 
a  workman  who  was  killed  by  an  accident  arising  out 
of  and  in  the  course  of  his  employment.  The  work- 
man was  in  the  employment  of  a  contractor  who  had 
entered  into  a  contract  with  a  telephone  company 
to  carry  a  telephone  wire  across  and  underneath  a 
road  at  Devonport  along  which  an  electric  t'amway 
was  laid.  The  telephone  company  were  acting  under 
their  statutory  powers  in  having  the  wire  laid  across 
the  road.  There  were  two  lin>-s  of  tr«mway  al  >ng 
the  road,  one  up  and  one  down.  The  contractor's 
workmen  dug  a  trench  for  the  teleuhone  wire  from 
one  side  of  the  road  up  to  within  about  two  feet  of 
the  oatside  rail  of  the  down  tramway  line  and  also  a 
trench  in  the  space  between  the  up  and  down  lines, 
aud  it  was  iotended  to  dig  a  similar  trench  on  th-*  far 
side  of  the  up  line  to  the  opposite  side  of  the  road. 
It  was  intended  to  connect  ihese  trenches  by  holes  or 
tunnel*  under  the  up  and  down  liues.  The  deceased 
man  was  employed  by  the  contractor  in  mnking  a  hole 
or  tunnel  with  an  iron  bar  under  the  down  set  of 
lines  so  as  to  connect  the  trenuh  outside  the  raili  widi 
the  trench  between  the  up  and  down  lines,  when  hs 
was  killed  by  a  passing  tramear.  The  working  of  the 
tramway  was  not  stopped  or  interfered  with  by  the 
work. 

His  widow  daimed  oompensation  under  the  Work- 
men's Compensation  Act,  1897,  upon  the  ground  that 
the  deceased  man  at  the  time  of  the  accident  was 
employed  "  on  or  in  or  about  en^eeiing  work  "— 

(a.)  Beported  by  W.  F.  Bab&t,  Esq.,  Barrister- 
at-Law, 
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namely,  the  "alteiation  of  a  nalroad,"  wiihioi 
section  7  of  fbe  Act,  a  tramway  having  been  held 
in  Fhteher  y.  London  United  Tramwayt  Co.,  60  W.  B. 
597,  [1902]  2KB.  269,  to  be  a  "railroad"  within 
the  meaning  of  that  word  in  section  7,  sab-section  2, 
of  the  Act. 

The  connty  court  judge  held  tiiat  the  employer 
was  not  liable  upon  the  grounds,  first,  that  the  words 
"  work  of  alteration  of  a  railroad  "  must  probably  be 
confined  to  work  undertaken  by  or  for  and  on  behalf 
of  the  proprietors  of  the  railroad,  and  was  not 
intended  to  and  could  not  include  a  collateral  opera- 
tion by  or  for  and  on  behalf  of  a  stranger  in  pursuance 
of  an  independent  right,  even  though  the  operation 
might  to  some  extent  interfere  with  the  railroad ;  and, 
secondly,  that  the  work  in  question  was  not  an 
alteration  of  a  railroad.  Putting  it  at  its  highest, 
the  work  could  only  be  described  as  an  interference 
with  or  alteration  of  the  soU  on  which  the  rails 
rested.  The  proprietors  of  the  tramway  did  not  own 
such  soil.  They  merely  had  a  restricted  right  of  user 
or  easement  over  such  soU.  The  proporty  of  the 
tramway  company  was  not  in  any  way  altered  by 
reason  of  tiie  work.  The  result  was  that  the  deceased 
man  was  not  employed  on  or  in  or  about  engineering 
work,  and  that  therefore  the  applicant  had  no  remedy 
under  the  Act.  He  accordingly  made  an  award  in 
fovour  of  the  employer. 

The  applicant  apiiealed. 

John  Sankey,  lot  the  applioant. — The  deceased 
workman  was,  at  the  time  of  the  accident,  employed 
on  or  in  or  about  the  alteration  of  the  tramway, 
that  is  to  say,  a  railroad,  within  the  definition  of 
engineering  work  in  section  7,  sub- section  2,  of  the 
Workmen's  Compensation  Act,  1897.  The  tramway 
includes  the  concrete  and  made  soil  upon  which  the 
rails  rest,  and  also  the  space  between  the  up  and  down 
lines.  The  repair  of  that  part  of  the  road  is,  by 
section  28  of  tiie  Tramways  Act,  1870,  imposed  upon 
the  owners  of  the  tramway.  The  digg^g  of  the 
trench  between  the  up  and  down  lines  ww  an  altera- 
tion of  the  tramway.  The  county  court  judge  arrived 
at  his  conclusion  of  fact  by  means  of  a  misdirection. 

He  referred  to  OoU*  v.  Andenon,  21  Times  L.  H. 
204. 

W.  Shahupeart,  for  the  employer. — ^The  decision  of 
the  county  court  judge  that  the  deceased  workman 
was  not  employed  on  or  in  or  about  the  alteration  of 
the  tramway  was  a  decision  upon  a  question  of  fact, 
and  this  court  cannot  disturb  it  unless  there  is  no 
evidence  to  support  it.  The  mere  opening  of  the  road 
between  the  up  and  down  lines  cannot  be  described 
in  popular  language  as  an  alteration  of  the  tramway. 
It  did  not  in  any  way  interfere  with  or  affect  the 
working  of  the  tramway  or  the  tramway  lines.  There 
was  no  intention  on  the  part,  either  of  the  telephone 
company,  which  had  statutory  power  to  open  up  the 
roacC  or  of  the  contractor  to  touch  the  tnunway.  It 
is  impossible  to  say  that  there  is  no  evidence  to  sup* 
p<wt  the  finding  of  the  county  court  judge.  Moreover, 
we  decision  was  right.  It  has  not  been  proved  tiiat 
the  tnunway  company  are  bound  by  section  28  of  the 
Tramways  Act,  1870,  to  repair  the  part  of  the  road 
between  the  up  and  down  lines,  because  there  is  no 
evidence  that  the  distance  between  those  sets  of  lines 
is  not  more  than  'four  feet.  Therefore  no  argument 
can  be  baaed  upon  the  obligation  of  the  tramway 
company  to  repair  that  part  of  the  road. 

CoujNS,  H.B. — ^This  is  one  of  the  numerous  oonnn- 
drums  which  the  Act  calls  upon  ns  to  solve,  and  I 
cannot  say  that  I  have  formed  a  very  dear  or  entirely 
satisfactory  judgment  in  the  matter,  particularly  in 
view  of  the  fact  that  the  members  of  the  court  are  not 
ftt  one  upon  the  point.    I  have  not  arrived  at  a  oon- 


dusion  with  any  great  degree  of  certainty,  because 
the  Workmen's  Compensation  Act,  1897,  does  not 
admit  of  any  verr  certain  condusion  in  the  inter- 
pretation of  its  definitions.  The  workman  here  was 
employed  bv  a  contractor  who  had  entered  into  a 
contract  wiu  a  tdephone  company  to  carry  a  tele- 
phone wire  across  and  under  a  pablio  high  road  upon 
which  tramway  lines  were  laid.  The  deceased  man 
was  eng^ag^  on  tiiat  work,  and  the  question  is 
whether  he  was  en^ged  on  "engineering  work" 
witfajn  the  Act.  Employment  on  "  engineering 
work"  is  one  of  those  employments  which  come 
within  the  Act  Section  7,  sub-section  2,  defines 
eng^eering  work,  so  far  as  material,  as  meaning 
"  any  work  of  construction  or  alteration  or  repair  of 
a  railroad."  In  this  particular  case  the  work  which 
the  workman  was  employed  to  do  was  not  work 
with  which  the  tramway  company  were  oonoemed. 
The  work  was  undertaken  by  strangers  to  the 
tramway  company,  who  had  statutory  powers 
to  carry  the  wire  across  and  under  the  road- 
way. The  contractor  meide  a  trench  up  to,  or 
rather  nearly  up  to — thatis  to  sav,  to  within  about  two 
feet  of  the  outw  tramline,  at  right  angles  thereto,  and 
then,  instead  of  continuing  the  trench,  he  made  a 
small  tunnd  to  carry  the  wire  under  one  set  of  tram- 
way lines  and  the  road  between  those  lines  to  the 
space  between  the  up  and  down  lines.  In  that  inter- 
vening space  between  the  up  and  down  linea  he  made 
another  trench,  and  then  ag^in  he  intended  to  make 
a  tunnd  under  the  other  set  of  lines  to  carry  the  wire 
under  those  lines  until  it  arrived  outside  the  lines 
altogether,  and  then  to  make  another  trench  to  carrv 
the  wire  to  the  other  side  of  the  road.  That  won 
undoubtedly  involved  an  alteration  of  the  physiod 
condition  oi:  the  surface  of  the  roadway  between  the 
up  and  down  lines  of  tramway.  The  contractor  had 
in  point  of  fact  to  cut  an  opening  in  the  road  which 
was  part  of  tiie  high  road  upon  which  the  tramway 
was  laid.  The  deceased  workman  was  employed  upon 
that  work.  The  question  is  whether  he  was  emplc^red 
on  or  in  or  about  engineering  work,  that  is  to  say, 
the  work  of  construction  or  iteration  or  repair  of  a 
railroad — namdy,  a  tramway.  We  have  to  apply 
that  definition;  and  I  think  that  we  are  justified  in 
looking  at  the  scheme  of  the  Act,  which  is  to  sin^ 
out  certain  classes  of  emplovment  and  to  place  won- 
men  engaged  in  those  employments  under  the  pro- 
tection of  the  Ad  It  was  obvioudy  intended  by  the 
Leg^islatnre  that  there  should  be  some  distinction 
between  different  employments.  It  looks  probable 
that  the  Act  contemplates  different  dements  of 
danger  in  different  employments,  and  those  employ- 
ments which  the  Legislature  thought  to  have  spedsl 
dements  of  danger  were  brought  within  the  Act 
Obvioudy  the  governing  notion  is  that  the 
work  must  be  such  as  will  bring  the  man 
employed  upon  it  into  specially  dangerous  relations. 
Therefore,  by  whomsoever  the  workman  is  employed, 
whether  by  the  tramway  owners  or  by  somebody 
^se,  if  he  is  employed  upon  work  which  entails  a 
phydoal  alteration  of  the  railroad,  in  the  present  case 
a  tramway,  the  employment  is  brought  within  the 
line  of  Aatagex,  and  is  one  of  the  employmotts  to 
which  the  Act  extends  its  protection.  In  this  case 
there  was  a  physical  alteration  made  in  the  surfsoe 
of  the  road  along  which  the  tramway  lines  are  laid, 
and  the  question  is  whether  that  can  he  described  as 
a  work  of  dteration  of  a  railroad  within  the  meaning 
of  the  Act.  The  argument  that  the  deflnitioow 
engineering  work  does  not  cover  the  particular  won 
in  question  is  mainly  founded  upon  this,  that  the 
intervening  n>ace  between  the  up  and  down  lines  of 
tnunway,  ^Being  upon  the  high  road,  is  not  part  of 
the  raiiroad  within  the  meaning  of  the  dennitian- 
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Properly  apeakiiig,  the  term  railroad,  wlien  applied 
to  •  etatatOTj  tramway  such  &a  the  one  iu  question, 
mig^ht  not  embrace  that  part  between  the  raihi,  bat 
might  be  limited  to  the  rails  thematilves.  Inaamach 
afl  the  gurface  upon  whii'h  the  traiuway  was  laid  was 
ori^nally  part  of  the  highway,  and  remains  part  oi 
the  highway,  it  was  originully  repairable  by  the 
highway  authority,  and  now  by  statute  it  is  only 
made  repairable  in  the  first  instance  by  the 
tramway  company,  leaving  with  the  highway 
authority  the  nnderlying  obligation,  or  at  all  events 
the  right,  of  themselves  Lntervening  and  doing  the 
repair,  if  the  tramway  company  neglect  to  repair, 
npOD  giving  the  company  a  cectun  notice.  It  is  con- 
tended thitt  that  port  of  the  road  bo  t  we  en  the  up  and 
down  lines  cannot,  therefore,  he  described  as  part  of 
the  railroad,  and  that  a  person  employed  on  or  about 
the  alteration  of  that  part  of  the  road  cannot  be  said 
to  be  employed  on  or  about  the  alteration  of  a  rail- 
road. I  have  come  to  the  concluaion.  not  withont 
hesitation  and  difficulty,  tliat  the  definition  must  be 
taken  to  embrace  the  work  which  was  done  iu  this 
particnlar  case,  and  which  undoubtedly  did  invalre  an 
alteration  of  the  physical  condition  of  that  part  of  the 
road  where  the  tramway  is  laid.  Tbe  question  oomes 
to  this,  waf  the  alteriition  of  the  part  of  the  roitd 
between  the  up  and  down  lines  of  rails  an  alteration 
of  a  railroad?  "WTiat  does  the  word  railroad  embrace? 
Tokiag  the  word  railroad  as  expressing  what  the 
ordinary  man  in  the  street  would  coniider  would 
oomo  within  that  term,  there  are  many  things  called 
railroads  quite  apart  from  what  in  included  in  the 
word  "railway.''  It  hi«  been  decided  that  a  tram- 
way comes  withia  the  terni  railroad.  We  are  told 
by  the  House  of  Lords  to  give  to  the  words  of  the 
Act  a  practical  common-sense  meaning,  and  not  to 
put  &  strained  or  ardHcial  construction  upon  them. 
It  seems  to  me  that  the  word  "  railroad"  as 
applied  to  those  old  private  tramways  which 
exuted  before  the  Tramways  Act,  ISTO,  and 
which  were  common  in  certain  colliery  districts, 
would,  in  ordinary  parlance  include  the  roadway  upon 
which,  the  tramway  was  laid  as  well  as  the  rails  upon 
which  the  wheels  ran  and  Iho  whole  thing,  roadway 
and  rails,  would  be  included  in  the  term  railroad.  It 
■eems  to  me  that  in  such  a  case  an  alteration  of  the 
space  txyveTf^d.  by  the  tramway  would  be  an  alteration 
or  the  railroad  within  the  definition  in  the  Act. 
Applying  that  to  the  present  cose,  if  the  carrying  of 
the  wire  involved  thij  digging  of  a  trench  in  the  road- 
way between  the  up  and  down  lines  of  the  tram- 
way, it  seems  to  me  that  it  would  be  an  alteration  of 
the  railroad.  I  do  not  think  that  the  case  can  depend 
upon  -whether  or  not  there  is  an  obligation  upon  the 
tramway  company  to  repair  that  part  of  the  highway. 
If  that  part  of  the  highway  can  he  fairiy  described  as 
part  of  the  railroad,  It  does  not  matter  upon  whom 
th«  obligation  of  repair  rests.  The  workman  was,  by 
▼irtns  of  his  employment,  brought  upon  that  thing, 
in  re«p«ct  of  which  the  Legislature  deems  it  right 
that  there  shall  be  special  protection.  He  was  em- 
ployed on  engineering  work,  although  the  tramway 
oompany  were  not  the  undertakers.  The  person  who 
employod  him  was  undertaking  the  work,  which  in- 
▼ot'?ed  the  physical  alteration  of  what  would,  in  the 
popular  sense  of  the  term,  be  deemed  a  railroad.  It 
seams  to  me  that,  giving  the  word  its  fair  meaning 
and  construing  it  in  favour  of  the  workman,  the 
county  court  judge  has  arrived  at  the  ounclusion  in 
favoar  of  the  employer  by  a  misdirection.  The  case 
•Mms  to  me  to  come  within  the  Act,  and  the  appeal 
ntwt  b«  allowed. 

RojcBB,  L.J, — In  my  opinion  the  cotmty  court 
jt>dg«  hw  come  to  a  right  conclusion,  Cert^nly  I  do 
not  tot  myself  see  how  we  can  properly  differ  from 


the  county  court  judge  on  the  conclunoti  of  fact  Ei 
which  he  has  arrived.  The  jadge  came  to  the  con- 
olu^ion  tbat  the  workman  was  not  employed  upon  the 
alteration  of  a  tramway,  that  is  to  say,  a  "  railroad," 
within  the  meaning  of  the  Act.  In  my  opinion,  it 
cannot  be  said  that,  because  a  tramway  is  laid  upon  a 
public  highway  under  statutory  authority,  the  whole 
of  the  road  becomes  part  of  the  tramway,  so  that  any 
alteration  of  any  port  of  the  road  isi  as  a  matter  of 
law,  an  alteration  of  the  trara^^j  withia  the  meaning 
of  the  Workmen's  Compensation  Act,  1S97.  Nor, 
even  if  that  part  of  the  rood  between  the  up  and 
down  lines  of  the  tramway  has  to  be  repaired  by 
the  tramway  company  (which  was  in  fact  not  proved 
here,  but  I  pass  that  by),  would  it,  in  my  opinion,  make 
that  part  of  the  road  so  much  part  of  the  tramway  that 
every  opening  effected  in  that  part  of  the  road,  or  any 
dealing  with  it  by  a  stranger  to  the  tramway  company, 
would  of  necessity  and  as  a  matter  of  law  be  work 
falling  within  the  definition  in  section  7,  sub -section 
2,  of  the  Act  as  work  of  alteration  of  the  tramway. 
In  my  view,  in  considering  whether  an  employment 
is  on  or  in  or  about  the  alteration  of  a  tramway 
withia  the  Act,  the  language  of  the  Act  mast  be  con- 
strued in  a  common -sense  view.  Looking  at  the  Aot 
from  that  point  of  view,  I  ask  myself  whether  this 
workman  was  employed  upon  an  a't  ration  of  a  rail- 
road— that  is  to  say,  the  tramway^n  any  fair  or 
reasonable  sense  of  the  term  as  us^d  in  the  Act.  I 
can  only  say  that,  in  my  opinion,  tht  workman  cer- 
tainly was  not  so  employed.  No  alteration  of  the 
tramway  was  contemplated  or  iutende'1,  and  cer- 
tainly upon  the  evidence  none  was  efl'ected.  The 
workman  was  employed  to  lay  a  telephone  wire  for 
the  purpose  of  the  telephonic  s^'rvioe.  Every  care 
■eems  to  have  been  taken  n'>t  to  interfere  with  the 
tramway  or  the  working  of  the  trim  way.  What  the 
workman  did  was  thts.  He  made  an  opening  in  the 
rood  between  the  side  of  the  road  and  a  distance  of 
about  two  feet  from  the  outer  rail  of  the  tramway, 
and  be  also  mode  an  opening  in  the  road  between  the 
up  and  down  tramway  lines,  and  he  was  making  a 
hole  or  tunnel  under  the  down  line  oonneoting 
the  two  openings  above  described  for  the 
purpme  of  carrjinti  the  wire,  when  the  acci- 
dent happened.  Was  that  in  any  fair  and  gnod 
sense  of  the  word  an  employment  upon  the  alterarion 
of  a  tramway  within  the  meaning  of  the  Act  F  My 
answer  is.  No.  It  had  nothing  to  do  with  the  tram- 
way. The  man  was  not  employed  to  construct,  to 
alter,  or  to  repair  the  tramway.  On  the  contrary,  he 
was  employed  upon  work  which  did  not  necessitate 
any  altt^ration  of  the  tramway,  and  which  did  not 
affect  the  tramway  or  its  working.  In  my  view,  from 
the  mere  fact  that  an  opening  in  the  road  between 
the  up  and  down  lines  was  made  and  a  wire  was  being 
carried  under  the  tramlines,  whiyh  did  not  afl^ect  the 
tramway  or  its  working,  the  county  court  judge  waa 
not  bound,  as  a  matter  of  law,  to  find  that  the  man's 
employment  was  on  or  in  or  about  the  alteration 
of  the  tramway.  The  word  "  alteration "  mu«t  be 
construed  with  its  context — "  any  work  of  construc- 
tion or  alteration  or  repair  of  a  railroad,  harbour, 
dock,  canal,  or  sewer."  I  do  not  see  how,  upon  any 
fair  construction  of  the  Act,  it  can  be  said  that  thia 
workman  waa  employed  on  the  work  of  construction 
or  alteration  or  repair  of  the  tramway.  In  my 
opinion  the  connty  court  judge's  decision  was  right, 
and  in  any  case  I  do  not  see  how  we  can  differ  from 
him  upon  a  question  of  fact  where  there  is  ample 
evidence  to  support  hit  deoision, 

Mathsw,   LJ. — I  agree   with   the  Master  of  the 

Rolls.    I  have  no  doubt  myself  that  this  workiuan 

was  at  the  time  of  the  accident  employed  on  or  about 

,the   alteration   of   the   tramway.      If   he   was   fio 


1 


100 

THE  WEEKLY  REPORTER. 

[D«.  1«.  190B.J                 VoL  UV. 

OOUKT  OF  APWUI, 

SOABBOKOUOH  V,  COSQROYS. 

Coxmr  OF  A]>i>iui. 

employed  he  is  protected  by  the  Act-  The  work  he 
waa  engaged  upon  waa  this  :  It  wag  proposed  to 
carry  a  telephone  wire  across  and  under  a  line  of 
tramwaj'a  in  a  atreet.  That  was  being  done  by 
passing  the  wire  under  the  down  line  by  means  of  a 
small  tunnel,  then  by  digging  a  trench  between  the 
lip  and  down  lines,  and  then  it  was  intended  to  make 
a  tunnel  tmdcr  the  up  line,  and  then  by  meana  of  a 
trench  to  the  other  aide  of  the  road.  The  work  aeems 
to  me  to  be  an  alteration  of  the  tramway.  The 
tramway  derived  its  main  support  from  the  concrete 
under  the  lines  and  the  ballastiag  on  each  side,  and 
that  was  interfered  with  and  altered.  In  my 
opinion  if  the  workman  had  been  injured  while 
engaged  in  filling  in  the  trench  and  restoring  the 
ground  to  ita  former  condition,  that  would  have  been 
repair  of  the  tramway.  It  appears  to  me  that,  if  we 
apply  the  Act  fairly,  the  work  here  waa  an  alteration 
of  the  structure  of  the  tramway,  and  therefore  comes 
within  the  Act. 

Appeal  aUowed. 

Solidtor    for    the  applicant,  S.  DohtUt  for  J.  P. 
OobiU,  Plymouth. 

SolioitorB  for  the  employers,  William  Hurd  &  Son, 
for  Bond  (fc  Pearct,  Flymoath. 


Aug.  11,  1303. 


From  K.  B.  Div,  ) 

(Collins,  M.R.,  and  Romar  and  ) 

Matbew,  L.JJ.)  ) 

BOABBOBOUQH  V.   COBOBOTE.   [<!.) 

Landlord  UTid  Tenajit — Lodger — Boarding-hoiue  keeper 
— Negligence — Duty  to  (aAe  eare  o/guest'a  baggage. 

The  plaintiffs^  huaband  tind  taife,  were  rtceived  at 
guettt  into  the  defendant's  hoarding-house,  Ilaving 
valuable  Jewelry  with,  them,  and  Jinding  that  there  was 
only  one  key  to  their  bedroom  door,  they  atked  for  a 
second  key ;  but  theg  vsere  informed  by  tin  manrtgertis 
that  only  one  key  was  supplied,  and  that  it  must  not  be 
taken  awny,  and  that  they  need  be  under  no  apprehention 
for  the  sa/tty  of  their  valuables,  as  everyone  living  in  the 
hoMe  wot  uitll  knoum.  They  also  complained  of  the 
dbienee  of  any  key  to  the  cheU  of  drawers  in  their  room, 
but  no  such  key  was  provided.  The  Jewelry  was  stolen 
from  the  room  by  another  guest,  teho  was  a  thief  knomn 
to  the  police,  and  who  had  been  received  by  the  defendant 
at  a  guest  into  the  boardtiuf- house  without  any  reference. 
Held,  thai  the  defendant  was  under  some  obligation  to 
take  reasonable  care  in  the  matter  of  the  protection  of  the 
plaintiffs'  goods  which  they  Itad  tmth  them  in  the  boanl- 
ing-houae ;  and  tltat  the  facts  raited  a  question  for  a 
jury  whether  there  had  not  been  a  failure  of  recuonable 
care  on  the  part  of  the  defendant  to  which  the  lots  of  the 
plaintiffs^  jewelry  wtts  attributable. 

Per  Collios,  StE.,  and  Mat  hew,  L.J. — A  boarding- 
houu  keeper  it  under  an  obliyatiott  to  take  ordinary  care 
of  his  guesfs  baggage. 

Per  Eomer,  Li.J. — A  boarding'hoiue  keeper  is  bounrf 
to  carry  on  his  butinets  with  reatonable  care,  having 
regard  to  the  nature  and  nonnal  eondud  of  the  basineat 
a»  known  to  the  gnett,  or  as  represented  to  the  guest  by 
kifn ;  and  if  by  reason  of  a  breach  of  that  duty  on  k  is 
part  the  guest's  baggage  is  lost,  the  bcarding-house  keeper 
it  liable  to  the  guest  for  the  lost. 

Dan  Hoy  v.  Bjchardson,  Z  E.  &  B.  144,  followed. 
Holder  v.  Soulby,  8  IF.  R.  438,  8  C.  B,  N.  8,  254, 
not  followed. 

Application  for  a  new  trial  of  an  action  tried  before 
DarUng,  J.,  and  a  jury. 

{a.)  Reported  by  F.  Q.  RQqssk,  Eaq.,  Barrivter- 

Bt-I*W. 


The  action  was  brought  by  a  hulhazLd  and  wife 
against  the  keeper  of  a  boarding-house  in  Baysw»ter 
to  recover  the  value  of  certain  articles  of  jewelry 
which  belonged  to  the  plaintiffs  and  were  stolen  whilst 
the  plaintiffs  were  staying  in  the  defendant's  board' 
ing-house. 

In  the  apringof  1904  the  plaintifia  were  recmvedby 
the  defendant  into  her  house  as  boarders  upon  weekly 
terms.  Shortly  after  their  reception  they  called 
attention  to  the  fact  that  there  was  only  one  key  to 
their  bedroom  door.  They  were  informed  by  the 
manageress  that  only  one  key  was  ever  used,  and  they 
were  requested  by  her  not  to  take  away  the  key  after 
locking  the  door,  but  to  leave  it  so  that  it  might  he 
possible  for  the  serranta  to  enter  the  rooni.  They 
told  the  manageress  that  they  had  valuable  property 
in  their  possession  which  they  wished  to  keep  under 
lock  and  key,  and  they  asked  for  a  second  key,  but 
she  answered  that  they  need  be  under  no 
apprehension  as  to  the  safety  of  their  vain* 
ables,  as  every  one  Uving  in  the  bonse  wm 
well  known  and  the  servants  had  bean  there  a 
long  time.  The  plaintifFa  remainetl  at  the  boarding- 
house  for  some  time  and  then  left,  but  returned  agais 
in  the  autumn  and  occupied  the  same  roonL.  There 
was  then  a  chest  of  drawers  in  the  room  which  h«d 
not  been  there  before,  but  there  waa  no  key  belong- 
ing to  it.  The  plaintiffs  complained  of  the  absence 
of  a  key  to  the  manageress,  who  said  she  would  speak 
to  the  defendant,  but  no  key  was  snppUed.  The 
female  plaintiff  had  with  her  a  jewel  case,  contauiicg 
jewelry,  which  she  was  in  the  habit  of  wearinK,  of  the 
value  of  about  £200.  This  jewel  oaae  she  kept 
locked  in  a  locked  handbag,  wmch  she  placed  in  one 
of  the  drawers.  On  the  evening  of  the  2flth  of 
November,  the  female  plaintiff,  after  having  been  oat 
of  doors  with  her  husband  all  day,  found  that  the 
bandbap;  hod  been  cut  npen  and  the  jewel  ciM 
removed.  It  snhaeqaently  turned  out  that  the 
jewelry  had  been  stolen  by  a  guest  staying  in  tbe 
boarding' house,  a  man  named  Hofer,  who  disappeared 
on  the  following  day.  It  was  shown  that  Hofer  had 
been  previously  convicted  on  several  occasions,  and 
that  he  was  adoiitted  int-o  the  defendant's  boarding- 
house  without  any  reference.  It  appeared  that  the 
defendant  had  said,  in  answer  to  a  qaeation  put  to  her 
by  a  police  sergeant,  that  she  never  took  references  and 
she  never  supplied  keys.  The  defendant  had  had  a  card 
printed  on  which  ahe  atated  that  the  proprietor  wonld 
not  hold  herself  responsible  for  lost  property  unles* 
it  was  given  into  her  charge,  but  the  plaintiffa  did 
not  see  this  card  until  after  the  robbery. 

The  plaintiffs  alleged  that  the  loaa  of  the  jewelry 
had  bi'en  occasioned  by  a  broach  of  duty  on  the  part 
of  the  defendant.  The  breach  of  duty  on  the  part  of 
the  defendant  of  which  the  plaintiffs  complained  *ss 
(1)  the  failure  to  provide  an  additional  key  to  the 
bedroom  door ;  (2)  the  failure  to  provide  a  key  to  tha 
chi-st  of  drawers  ;  and  (3}  the  statement  that  all  the 
defendant's  gtieata  were  well  known,  and,  notwith- 
standing that  repreeentatian,  the  admission  of  Hoi^ 
into  the  boarding-house  without  any  reference. 

At  the  cloBB  of  the  plaintiffs'  case  on  the  trial  o' 
the  action  before  Darting,  J, ,  and  a  jury,  the  learned 
judge  held  that  a  boarding-house  keeper  was  under 
no  duty  to  take  care  of  his  lodgers'  goods  unless  thej 
were  handed  to  him  for  safe  cufltody,  and  was  thai** 
(ore  only  liable  for  misfeasance.  He  waa  aooor^Sv 
of  opinion  that  there  was  no  caee  to  go  to  the  jo*?' 
and  he  directed  judgment  to  be  entered  for  to* 
defendant. 
The  plaintiff's  applied  for  a  new  trial. 
Cabahe,  for  the  plaintiffs.— The  keeper  of  a  boat- 
ing-house,  though  he  has  not  the  liability  of  J'' 
insurer,  boa  a  duty  to  take  reasonable  care  in  '*'^ 


VoLLIV.                (Dec.  18,  MOB.] 

THE  WEEKLY  REPORTER. 

101 

GOTTKT  OF  APPBAI- 

SCABBOBOVOH  «.  COBGBOyB. 

OauKi  OF  AiPXAi. 

matter  of  the  protection  of  his  Ruest's  goods  and 
chattels:  Danity  v.  Richardson,  3  £.  &  B.  144.  If 
the  sobseqaent  case  of  Holder  v.  Soulby,  8  W.  B. 
438,  8  O.  B.  N.  S.  254,  is  inconsistent  with  this,  it 
OTight  not  to  be  followed.  The  defendant's  refusal  to 
allow  the  plaintiffs  to  take  awaj  the  key  of  the  room, 
•nd  her  failure  to  supply  a  key  for  the  chest  of 
drawers,  and  her  system  of  receiving  guests  into  her 
house  of  whom  she  knew  nothing,  coupled  with  the 
aasorance,  which  the  plaintiffs  might  reasonably 
aooept,  that  all  the  people  in  the  house  were  weU 
known,  were  matters  which  ought  to  have  been 
■obmitted  to  the  jury  as  evidence  of  want  of  reason- 
•Ue  care. 

Duke,  K.C.,  and  Herbert  Jacobt,  for  the  defendant. 
— The  keeper  of  a  boarding-house  has  no  duty  to  take 
care  of  his  guest's  goods  unless  they  are  specially 
given  into  his  custody  as  bailee:  Holder  y.  Soulby, 
In  this  case  there  were  no  special  circumstances  giving 
rise  to  such  duty.  Even  if  such  duty  existed,  there 
was  no  evidence  of  a  breach  of  it ;  it  was  not  negligence 
on  the  part  of  the  defendant  either  to  fail  to  supply 
two  keys  for  the  room,  to  fail  to  supply  a  key  for  the 
ohMt  of  drawers,  or  to  fail  to  make  inquiries  about 
the  guests.  The  statement  that  all  the  people  in  the 
honse  were  well  known  ought  not  to  he  treated  as  an 
awnrance  that  there  was  no  risk.  Even  if  there  was 
negligence  on  the  part  of  the  defendant,  the  proximate 
cause  of  the  loss  was  not  that  negligence,  but  the  act 
of  the  thief. 

Cur.  adv.  vuU. 

Aug.  11. — CoixHTB,  M.B.,read  the  following  judg- 
ment: This  is  an  appeal  by  the  plaintiffs  from  the 
judgment  of  Darling,  J.,  for  the  defendant  in  an 
action  brought  hy  the  plaintiffs  for  damages  for '  the 
lOM  of  jew«ury,  due,  as  they  alleged,  to  the  negligence 
of  the  defendant,  in  whose  boarding-house  the  pUun- 
tifiis  were  guests.  It  was  admitted  that  the  jewelry 
was  stolen  by  another  guest,  who  was  received  into 
the  boarding-house  whfle  the  plaintiffs  were  stopping 
there,  and  who  turned  out  to  be  a  thief  well-lmown 
to  the  police.  The  plaintiff  had  been  stopping  in 
the  house  some  months  earlier;  and  there  was 
evidence  that  the  female  plaintiff  had  told  the 
manageress  that  she  had  some  property  with  her  that 
die  widied  to  keep  under  lock  and  key,  and  had  asked 
for  a  second  key  of  the  bedroom  door ;  that  she  had 
been  told  in  answer  that  only  one  door  key  was 
supplied,  and  that  it  must  not  be  taken  away,  as  it 
was  required  for  the  purpose  of  giving  the  servants 
access  to  the  room,  and  that  the  room  would  be  per- 
fectly safe,  as  the  people  in  the  house  were  all  known. 
Some  months  later  the  plaintiffs  came  a  second  time 
to  the  house,  and  were  put  again  into  the  same  room, 
in  whidh  a  chest  of  drawers  had  been  in  the  meantime 
placed,  but  there  were  no  keys  for  any  of  the  drawers, 
nor  was  there  any  receptacle  capable  of  being  locked. 
The  plaintiffs  complained  to  the  manageress,  who  said 
she  would  speak  to  the  defendant.  The  female  plain- 
tiff had  with  her  a  jewel  case  containing  jewelry 
which  she  required  for  personal  use.  She  placed  the 
jewel  case  looked  in  a  locked  satohel,  which  she 
dflpoaited  in  one  of  the  drawers.  During  the  plain- 
tifb'  absence  from  the  house  in  the  course  of  the  day 
of  the  26th  of  November  the  satchel  was  cut  open 
and  Uie  jewel  case  abstracted,  and  it  was  for  this  loss 
that  the  action  was  brought. 

The  platntiffi  oontonded  that  the  defendant  was 
bound  to  take  reasonable  care  of  the  persons  and  chattels 
of  her  gnests,  and  that  the  system  of  one  key  only 
for  the  bedroom,  which  guests  were  debarred  from 
taking  away,  the  absence  of  keys  for  drawers,  &o., 
alone  or  coupled  with  the  fact  that  no  steps  were 
takeo  to  aaoeitain  the  respeotability  of  guests  before 


admission,  disclosed  a  want  of  due  care  on  the  part  of 
the  defendant  which  had  led  to  the  loss  of  their 
jewelry.  Darling,  J,,  withdrew  the  case  from  the 
jury,  holding  that  to  found  liability  in  a  boardings 
house  keeper  "  there  must  be  something  more  thim 
negligence,  that  there  must  be  something  which  the 
law  (wlls  misfeasance,  and  that  negb'gence  in  this  case 
was  not  enough."  He  therefore  gave  judgment  for 
the  defendant.  In  doing  so,  he  acted  on  the  authority 
of  Holder  v.  Sou%.  8  W.  K.  438,  8  0.  B.  N.  S.  284. 
The  questions,  therefore,  are,  was  the  defendant 
exempt  from  liability  for  negligence  short  of  niis- 
feasance  ?  If  not,  was  there  evidence  of  such  negli- 
gence fit  for  the  consideration  of  the  jury  P  I  tlmik 
uie  case  dted  does  go  the  full  length  of  the  pro- 
position laid  down  by  the  learned  judge ;  but  before 
examining  it  I  desire  to  refer  to  the  earlier  icase 
decided  m  the  Court  of  Queen's  Bench  which 
seems  to  me  to  be  in  conflict  with  it,  and  which  I 
think  must  be  admitted  to  be  of  at  least  equal 
authority — Datuey  v.  Richardaon,  3  E.  &  B.  144. 
There  the  action  was  brought  by  a  guest  at  a  boarding- 
house  for  the  loss  of  a  dressing-case  stolen  while  the 
plaintiff  was  a  guest.  There  was  evidence  that  the 
theft  was  facilitated  by  the  defendant's  servant  having 
left  the  street  door  ajar.  Erie,  J.,  who  tried  the  case, 
in  substance  directed  that  a  bearding-house  keeper 
was  bound  to  exercise  due  and  reasonable  care  as  to 
the  guests'  property  to  the  same  extent  that  a  pru- 
dent person  would  take  care  of  her  own  ;  but  he  told 
the  jury  tiuA  it  would  not  be  enough  to  fix  the 
defendant,  if  they  thought  the  servant  was  negligent, 
unless  they  thought  the  defendant  was  aware  of  any- 
thing wUch  made  it  negligent  in  her  to  keep  that 
servant.  On  a  rule  to  show  cause,  the  court.  Lord 
Campbell,  O.J.,  and  Coleridge,  Wightman,  and  Erie, 
JJ.,  were,  according  to  the  headnoto,  agreed  that  a 
boarding-house  keeper  "  undertakes  by  implication  of 
Uw,  aJt£ough  nothing  is  expressed,  to  take  due  and 

S roper  care  of  a  gpaest's  bagg;age,"  but  they  were 
ivided  on  the  question  of  the  extent  of  the  liability 
of  the  mistress  for  the  servant's  negligence,  Wight- 
man  and  Erie,  JJ.,  holding  that  uie  was  exempt 
unless  proved  to  have  been  guilty  of  negligence  her- 
self. Lord  Campbell,  O.J.,  and  Coleridge,  J.,  holding 
that  there  was  no  distinction  between  uie  negligence 
of  the  defendant  and  of  her  servant  in  the  course  of 
her  employment.  As  to  the  duty,  therefore,  there  is 
the  auuiority  of  the  full  court  that  the  boarding- 
house  keeper  is  bound  by  implication  of  law  to  take 
ordinary  care  of  her  guests'  baggage.  It  is  true 
that  in  the  subsequent  case  of  Holder  v. 
Soulby,"  Erie,  C.J.,  who  had  directed  the  jury  as 
above  stated,  said  that  he  "  did  not  intend  to  say 
that  a  lodging-house  keeper  was  bound  to  take  such 
care  of  a  lodger's  goods  as  a  prudent  owner  would 
take  of  his  own  property."  But,  even  with  this 
qualification,  the  mrst  proposition  afBrmed  in  Datuey 
y.  Richardson  has  the  authority  of  three  judges,  at  all 
events.  Holder  v.  Soulby  was  decided  on  demurrer, 
and  related  to  a  lodging-house  only,  though  I  confess 
this  does  not  seem  to  me  to  make  any  difference  in 
principle.  Erie,  C.J.,  beg^s  his  judgment  with 
these  words :  "  In  the  first  count  the  plamtiff  claims 
to  be  entitled  to  recover  on  the  mere  relation  of 
lodger  with  the  landlord,  and  assumes  that  the  law 
creates  a  duty  on  the  part  of  the  latter  to  take  due 
and  proper  care  of  his  lodger's  goods.  .  .  .  Kow 
it  is  clear  that  no  case  or  treatise  or  judge  has  ever 
affirmed  that  proposition."  This  is  strange,  as  six  years 
before,  Lord  Campbell,  C.J.,  in  Daniey  v.  Richardson, 
3  B.  &  B.,  at  p.  164,  had  said,  "  I  think  that  the 
application  for  a  nonsuit  was  properly  refused  and 
that  the  defendant  was  not  entitled  to  a  verdict  on 
the  fourth  plea  denying  that  the  plaintiff  was  received 
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into  the  boarding-honie  with  her  goodg  on  the  terms 
mentioned  in  the  declaration  " — i.e.,  to  take  due  and 
reasonable  care  of  the  plaintiffi  goods  whilst  they 
were  in  the  house  and  whdgt  the  plaintiff  was  such 
gneat  for  hire  and  reward  to  the  defendant. 
"The  defendant  did  receive  the  plaintiff  with  her 
goods  on  the  terms  ...  of  taking  due  and 
reasonable  care  of  her  goods  while  they  were  in 
the  said  hoase  and  plaintiff  remained  such  guest 
therein,"  Coleridge,  J,,  aaya,  at  p.  IJS,  "  unless  it  can 
be  established  that  the  defendant  was  not  bound  to 
takn  any  care,  it  must  be  ftdmitted  ahe  was  bound  to 
take  due  and  reaaonabto  csare.  It  wems  to  me  per* 
fectly  clear  she  was  bound  to  take  some  care,  and  that 
my  brother  Erie  was  quite  right  in  refusing  to  non- 
suit "  ;  and  again,  at  p.  159,  "I  agree  that  it" — 
i.e.,  the  liability  of  an  innkeeper — "cannot  be 
extended  in  all  respects  to  the  boarding-houie 
keeper.  But  the  liability  of  this  last  must  b© 
measured  by  what  ta  reasonable."  Wightman.  J., 
said,  at  p.  135,  "  I  can  find  no  authority  for  holding 
that  a  boarding-house  keeper  ...  is  bound  to 
take  more  care  about  the  goods  of  his  guest,  which 
are  no  further  given  into  hia  care  tbau  by  being  in 
his  house  with  the  guest,  than  he,  as  a  prudent  owner, 
would  take  in  respect  to  his  own.  If  he  ia  bound  to 
no  wore  care  than  that,  my  brother  Erie's  direction 
seema  to  me  to  be  perfectly  right."  The  direction  was 
as  shown  above.  It  is  certaitdy  strange  that,  in  view 
of  the  passages  which  I  have  cited,  Erie,  O.  J.,  should 
have  made  the  observation  which  I  have  quoted.  It 
aeema  obvioua,  too,  that  the  other  members  of  the 
court  were  under  a  misapprehoasion  of  the  true  effect 
of  Duntey  v.  Rithardson.  Byles,  J.,  does  not  allude  to 
it  at  all,  presumably  on  the  ground  stated  by  Keatinfj, 
J.,  at  p.  270 :  "  After  the  cxplaoation  given  by  my  lord, 
that  oase  is  clearly  no  authority  for  the  maintenance 
of  this  action."  But  accepting  Brie,  C.J.'s,  quaUfl- 
cation  of  his  own  judgment,  the  passages  1  have 
cited  from  the  other  judgments  cannot  b.i  explained 
away,  and,  unless  they  can  be  explained  away,  they 
are  decisive  of  the  main  point  iu  this  case,  evi-n  if  it 
were  aoaumed  that  the  view  of  Erie  acd  Wightmau, 
J  J.,  at  to  the  limit  of  the  master's  liabUity  for  tJie 
servant's  negligence  were  to  prevail. 

The  Qsse  here  was  withdrawn  frots  the  jary,  and  if 
the  stundard  of  the  defendani's  duty  was  reasonable 
care,  the  facta  proved  miKbt  have  raised  a  question  for 
the  jury  wheth»r  they  did  not  establish  personal  negli- 
gence within  theliniits  laid  down  by  Erie  and  Wigbt- 
man,  JJ.,  in  the  managt'ress  of  the  boardiog- house  or 
in  def  ndant  heiai-lf,  I  tbiuk,  however,  the  court, 
having  been  equ»lly  divided  on  this  particular  asp^-ct 
of  the  caa',  and  Holder  y.  Soiilby  not  touching  it  at 
all,  we  are  at  liberty  to  choose  for  ourselves  between 
the  two  conflicting  opinions.  To  my  mind,  the 
reasoning  of  Coleridge,  J.,  and  Lord  Campbetl,  G  J., 
seems  cone  naive  on  the  whsle  question,  both  as  to 
the  existence  of  the  duty  and  the  incidental  renpon- 
sibiUty  of  the  master  for  the  negliiience  of  the  servant 
df legated  by  the  master  for  the  performance  of  some 
part  of  that  duty.  I  think  there  is  a  faJlacr  ii  t>ie 
suggestion  that  because  a  bearding  or  lodging-house 
keeper  does  nnt  come  under  the  full  liahihty  of  an 
innkeeper,  he  is  exempt  from  aU  obligation  to  take 
care.  The  instance  in  Calyt'a  ca«,  8  Co.  Bep,  3!!,  of 
a.  man  "  lodged  with  another  who  is  not  an  inuholder, 
npon  request,  if  he  be  robbed  in  his  house  by  the 
servants  of  bim  who  li  dged  him  or  any  other  he  shall 
sot  answer  for  it,"  doei  not  estabUah  it,  and  is  not 
inconsistent  with  a  duty  to  take  ordiniuy  cire.  The 
object  of  the  iUtistration  is  merely  to  show  that  a 

tuest  lodging  with  another  is  not  eotitlf-d  to  the  same 
egree  of  protection  as  he  would  be  entitled  to  in  an 
But  the  instance  confers  no  immuQitj  upon 


lodging-house  keeper*  from  iuoh  liability  tu  would 
otherwise  arise  from  their  receiving  into  their  charge 
for  reward  a  guest  and  his  baggage.  Nor  does  there 
seem  any  reason  in  principle  why  they  shotild  he  lo 
exempt.  The  general  control  of  the  house  must  be  in 
the  keeper.  By  the  nature  of  the  arrangement  itself 
the  custody  of  the  lodger's  effects  must  be  in  him 
when  the  lodger  is  not  in  his  room,  and  the  considera- 
tion  paid  ougbt  as  a  matter  of  busineaa  to  secure  some 
protection  to  the  lodger  where  the  ordinary  oonditiona 
to  which  he  is  ••ipected  to  conform  put  it  out  of  hia 
own  power  to  look  after  his  effects  himself.  I  can  see 
no  reason  why  there  should  be  a  presumption  of 
immunity  in  ms  case  from  the  common  duty  of  a 
person  accepting  a  charge  to  exercise  at  leaat  oriiiinary 
care  ;  a  /ortiori  where  he  undertakes  it  for  reward. 
The  guest  and  baggage  are  both  in  a  house  of  which 
he  has  the  control,  and  his  obUgations  to  both  of  them 
arise  in  the  same  way  out  of  tho  relation  itself.  It 
seems  to  me  that  the  nma  lies  on  those  who  affirm 
there  is  no  duty.  I  cannot  help  thioking  that 
the  notion  that  such  ia  the  law  arises  from  a  mis- 
understanding  of  the  passage  about  a  lodger  in  Cali/e't 
caie,  to  which  I  hi*ve  already  referred. 

For  the  reasons  I  have  given  I  think  Holder  v. 
Soulby  cannot  countervail  the  authority  of  Dantfy  v. 
Richardson,  and  that  the  judgments  of  Lord  Camp- 
bell, C.J.,  and  Coleridge,  J.,  ought  to  prevail  where 
they  differ  from  the  other  members  of  the  court. 

To  come  to  the  facts  of  this  cuae,  ii  the  reason  upon 
which  the  learned  judge  acted  in  withdrawn g  the 
case  from  the  jury  cannot  prevail,  I  think  the 
evidence  raised  a  question  for  the  jury  whether  there 
was  a  failure  of  reasonable  care  on  the  part  of  the 
defendant  to  which  the  loss  of  the  plaintiff's  jewelry 
was  -attributable.  I  think  they  were  the  props 
tribunal  to  decide  it,  and  that  we  should  be  nsorpiog 
tbeir  functions  if  we  withheld  it  from  their  oonsidera' 
tion,  I  abstain  from  commenting  further  on  the 
inferences  which  might  he  drawn  from  the  evidence, 
as  I  am  of  opinion  the  case  muat  go  down  to  a  new 
trial. 

HoiTRB,  L.J.,  read  the  following  judgment :  Attic 
the  full  way  in  which  the  Master  of  the  Holls  has 
dealt  in  bis  judgment  with  the  cases  of  Danteji  ▼• 
Rhhtirdaan  and  Hohhr  v.  Soidby,  I  do  not  propo«« 
to  esamine  in  detail  those  cases  or  the  judigmentf 
delivered  in  them.  But  certainty  those  caaes  have 
not  left  the  law  concerning  the  liability  of  a  boarding* 
house  keeper  to  a  paying  guest  in  respect  of  the 
latter's  luggage  in  a  perfectly  settled  or  satisfactory 
state,  and  I  think  it  right,  therefore,  to  state  my 
opinion  on  the  subject. 

One  thing  is  clear— namely,  that  the  liability  of 
the  landlord  of    the  boarding-house  in   respect  of 
the  luggage   is  not  co-extensive  with  the  liability 
of    an    ordiaary   innkeeper ;    but   what    the   extent 
of   the    liabihty    is   remains   to   bo    considered.     It 
appears  to  me  that,  befure  that  can  be  as<.^ertain»(I, 
it   is  necessary,   at   any   rate  to   a   cert^    extent. 
to   inquire  into  the  particular  circumstances  of  each 
case.     It  may  be  that  some  of  the  luggage  has  been 
committed  temporarily,  or  during  the  stay  of  th* 
lodger,  into  the  sole  custody  of  the  landlord.     In  that." 
case,  clearly,  there  would  be  a  doty  on  the  port  of  thw 
landlord  to  take  reasonable  care  of  it.     Ou  the  oLbsr 
hand,  there   may   be  cases   where,  by  arrangement 
between  the  parties,  the  guest  has  taken  upon  himssli  , 
solely  the  care  of  his  luggage ;  and  in  those  etsMyi 
whatever  may  he  the  duties  of  the  landlord  towaH''] 
his  guest,  they  could  not  be  treated  as  based  on  ths  \ 
footiug  that  in  any  sense  he  had  the  custody  or  partisl  j 
custody  of  the  luggage.     The  difficulty  as  to  the  }**1 
arises  in  cases  like  the  present,  which  are  intecmeditt*  / 
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between  the  two  I  have  just  mentioiied,  and  where 
the  luggage  cumot  be  aaid  to  be  in  tlie  sole  custody 
of  eitheT  the  landlord  or  the  guest.  In  the  present 
caae  the  luggage  was  placed  in  a  room  which  was 
appropriated  as  a  bedroom  for  the  iole  une  of  the 
gaert,  but  the  gneat  had  not  the  sole  control  of  the 
room.  The  BerTauts  of  the  landlord  had  the  duty  and 
right  of  oomiiig  to  the  room  for  all  necessary  or 
proper  purposas  of  cleaning  and  ao  forth.  The  key  of 
the  room  was  committed  to  the  care  of  the  gueat 
daring  the  night,  or  during  her  visits  to  the  room  in 
the  daytime,  but  at  other  times  the  key  had  to  be  in 
the  custody  of  the  landlord's  servants.  The  question 
then  ariaes  as  to  what,  if  any,  is  llie  duty  of  a 
luidlord  in  Euch  a  case  towards  bis  gueat  in  respect 
of  the  care  of  the  luggage  l(<ft  in  the  room.  Now 
I  think  that  it  cannot  be  said  that  the  landlord  is 
under  an  absolute  duty  to  take  reaaouable  care  of  the 
luggage  if  by  the  word  "  care  "  tt  u  implied  that  the 
landlord  is  in  the  same  position  ae  if  the  uare  and 
oiutody  of  the  luggage  had  been  committed  solely 
to  him  That,  in  my  opinion  cannot  be  implied, 
without  farther  knowledge  of  the  facts,  merely  from 
the  position  of  a  boarding-house  keeper  towards  his 
P^yi'>S  g>i^  ;  and  I  think  this  was  the  view  taken 
by  Erie,  O.J.,  in  the  oases  of  Dtina»f  v,  IlkhaTdson 
and  Bolder  v.  Soulbi/,  and  accounts  for  many  of  the 
obsarrmtionji  in  his  judgments.  On  the  other  hand, 
it  appears  to  uie  not  correct  to  say  (hat  in  such  a  case 
there  is  not  some  duty  by  the  landlord  to  his  guest 
which  may  affect  the  question  as  to  liability  for  loss 
of  the  luggage.  Seeing  that  the  landlord  carries  on 
his  budneas  of  a  boarding-houae  keeper  for  reward,  I 
think  be  is  bound  to  carry  on  that  bnaiuess  with 
reasonable  care,  having  regard  to  the  nature  and 
normal  conduct  of  the  business  as  known  to  the  guest, 
or  oA  represented  to  the  guest  by  him ;  and  if  by 
reoaom  of  a  breach  of  that  duty  on  his  part  the 
luggage  is  lost  I  can  see  no  reason  why  he  should  not 
be  held  liable  for  the  leas  to  the  gueat.  Now  in  the 
preieiit  action  was  there  or  not  on  the  evidence  such 
a  fofficient  case  made  by  the  plaintiffs,  the  guests,  of 
■uoh  breach  aud  consequent  loss,  as  to  call  upon  the 
defendant,  the  keeper  of  the  boarding-house,  for 
an  answer  ?  On  the  whole,  though  at  one  time 
I  felt  considerable  doubt  on  the  point,  I  have  come  to 
the  conclusion  that  such  a  suificient  case  was  made 
out,  so  that,  if  the  defendant  did  not  meet  it,  the 
matter  was  St  for  the  consideration  of  the  jury,  and 
ihould  have  l>een  left  to  them.  Seeing  that  there  is 
to  be  a  new  trial  it  is  not  advisable  that  the  evidence 
given  on  behalf  of  the  plaintiff  should  be  elaborately 
oisousfled  by  ns.  But  I  may  say  that  one  of  the 
oonaiderations  which  has  pressed  on  me  is  that,  on 
the  evidence  as  it  stand  a,  unanswered  at  present  by 
the  defendant,  the  business  appears  to  have  been 
repreaented  by  the  defendant  to  the  plaintiffs  as  one 
where  the  guests  stayiug  in  the  house  were  kaown  to 
the  defendant,  and  where,  consequently,  there  was 
comparatively  little  risk  in  the  system  adopted  by  the 
defendant  in  the  management  of  the  business  aa  to 
only  one  key  being  kept  both  for  the  purposes  of  the 
guest  and  the  purposes  of  the  defendant's  servants. 
Whereas  it  now  appears  from  the  evidence,  as  it  at 
present  stands,  tliat  the  defeadaut  admitted  the  gueat 
who  stole  the  plainiifTs  chattels  without  any  know- 
ledge of  him,  and  without  any  references  or  intro- 
duction, or  inquiry  aa  to  his  respectability.  I  think, 
therefore,  there  should  be  a  new  trial. 

Ooi.i.lira,  M.E,— Mathew,  L.J.,  has  read,  and 
tgnta  with  my  judgment. 

Ktta  trial  ord«r«d 

Solicitor  for  the  plaintiff,  J.  Wtttcott. 

flolicttcr  for  the  defendant,  T.  V.  Fqx. 


i^tgf)  Coutt  of  S^StUt. 
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T.J.i 


Nov.  3. 


Cban.  Div. 
Buckley, 

In  re  SiE  H.  M.  Staitlet, 

TBIOfANT  V,  STASLKT.  (a.) 
Will — Inveatmcnt  clattsc—"  A  ny  corporation  or  eompantf, 
mujtiapal,  commercial,  or  otherwise "  —  Gompani/ 
formed  or  rtgittered  in  ilte  United  Einydom,  but 
carrtfini/  on  basintM  abroad — Company  formed  or 
regietertd  abroad. 

A  tBill  autbori^td  trutteea  to  invest  in  the  leeurititt  of 
'*  amj  eorporation  or  company,  municipal,  commercial,  or 
otbfrwiK." 

Eeld,  (1)  that  the  daute  authorized  invetlment»  in  the 
tecttriiiet  of  (a)  any  corporation  or  company  formed  or 
retjtatered  in  the  United  Kingdom,  though  carryinij  on 
hueineas  abroad ;  and  (b)  any  corporation  or  company 
formed  or  rfgiatered  outside  the  United  Kingdom  ;  (2) 
that  the  expression  "  company  "  it  not  limited  to  I'neor- 
poruted  associations, 

Summosa. 

By  his  will  dated  the  29th  day  of  November,  1899. 
Sir  Henry  Morton  Stanley  appointed  Charles  Coombe 
Tennant  and  Robert  Bright  Marston  to  be  his 
executors  and  trustees,  and  after  several  specific  and 
pecuniary  legadea  devised  and  bequeathed  all  the 
residue  of  his  real  and  personal  estate  to  his  above- 
named  trustees  upon  trust  for  conversion  but  with 
full  power  to  postpone  such  conversion  for  so  long  us 
they  should  think  proper  without  being  reaponsible 
for  loss.  And  after  declaring  that  income  arising 
from  hia  estate  before  conversion  should  be  treated  as 
well  during  the  tirst  year  after  his  deitth  as  after- 
wards  as  if  the  same  were  income  arising  from 
inveaimenta  of  the  proceeda  of  such  conversion,  he 
directed  that  his  trustees  should  after  payment  of  hia 
funeral  and  testamentary  expenses,  debts,  and 
legacies  invest  the  residue  of  the  proceeds  of  conver- 
sion in  their  names  "in  or  upon  any  of  the  parlia- 
nientary  Btoeka  or  public  funds  or  in  government 
securitiea  of  Great  Britain  or  India  or  any  British 
colony  or  dependency  or  any  foreign  country  or  state 
or  upon  freehold,  copyhold,  leasehold,  or  chattel  real 
securities  in  Great  Britain,  but  not  in  Ireland  (suoh 
leasehold  and  chattel  real  securitiea  to  be  upon  here- 
ditaments held  for  a  term  of  which  no  less  than  fifty 
years  should  be  unexpired  at  the  date  of  investment) 
or  on  Ufe  interests  in  real  or  personal  property, 
together  with  a  policy  or  policies  on  the  life  on 
which  the  property  ia  held,  or  in  the  capital  stock  of 
the  Bank  of  Eagiaud  or  in  the  atocka,  funds,  and 
securitios  not  payable  to  bearer  of  any  corporation  or 
company,  municipal,  commercial,  or  otherwise,  or  in 
any  annuity  whether  permanent  or  terminable  and 
whether  now  existiog  or  heresf ter  to  be  created  the 
payment  of  which  is  charged  on  the  revenues  of  India, 
or  in  auy  other  mode  of  investment  for  the  time  being 
authorized  by  English  law  for  the  investment  of  trust 
funds,"  with  power  to  vary  the  soiae.  Sir  Henry 
Stanley  further  directed  his  trustees  during  the  joint 
lives  of  Lady  Stanley  and  his  adopted  son  Denril 
Morton  Stanley  to  retain  out  of  the  trust  fimds  an 
annuity  of  £150  for  the  benefit  ot  Denzit  Morton 
Stanley  and  subject  thereto  to  pay  the  income  to 
Lady  Stanley  during  her  widowhood  and  after  her 
re- marriage  during  the  remainder  of  the  joint 
lives  of  Lady  Stanley  and  D,  M.  Stanley  to 
retain    the    further     annuity    of    i'^oO     for     the 

(o.)  Beported  by  T,  Fakeitham  Law,  Esq., 
Baiiiater-at-Law. 
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benefit  of  D.  M.  Stanley  tuiil  subject  thereto 
to  pay  the  income  to  I^ady  Stanley  during  the 
remainder  of  ter  life,  and  after  her  deceaae  to  bold 
the  trust  fu<  ds  as  to  one  moiety  tbereof  for  D.  M. 
Stanley  if  he  should  a'tain  twenty^one  years  of  age, 
and  as  to  the  other  moiety  thereof  upon  eertain 
trusts  under  which  a  general  power  of  appointment, 
determinable  in  certain  eTenta,  was  given  to  Lady 
Stanley  with  a  gift  in  di-fanlt  of  appointment  to 
D.  M.  Stanley  if  ho  shonld  attain  twenty-one  years  of 
age,  and  subject  to  the  preceding  trusts  he  directed 
hia  trustees  to  bold  tlie  trust  funds  in  trust  for  such 
persons  as  Lady  Stanley  should  by  deed  or  will 
appoint. 

Sir  Henry  Stanley  died  on  the  10th  of  May,  1904, 
and  his  will  was  proved  by  C.  C.  Tennant  and  B.  B. 
Marflton  on  the  29th  of  June,  ISCl. 

Denzil  Morton  Btniiley  was  an  infant  of  the  age  of 
ten  years  or  thereabouts. 

This  summons  was  taken  out  by  the  trustees  for 
the  purpose  of  determining  (inter  alia)  whether  the 
power  given  by  the  testator  to  hia  trust  eeir  to  invest 
moneys  liable  to  be  invested  under  the  tvill  "in  the 
stocks,  funds,  and  securities  not  payable  to  bearer  of 
any  corporation  or  company,  municipal,  commercial, 
or  otherwise,"  authorized  the  trustees  to  invest  any 
such  moneys  in  the  stocks,  funds,  or  securities  not 
payable  to  bearer  of  (a)  any  corjioration  or  company 
formed  or  registered  in  the  United  Kingdom  but 
carrying  on  buainess  abroad,  or  (l/)  any  corporation 
or  company  formed  or  registered  outsiae  the  United 
Kingdom. 

Northcott,  for  the  trustees. 

It,  J.  Parker,  for  Lady  Stanley. — Companies  formed 
or  registered  in  the  United  Kingdom,  though  carrying 
on  business  abroad,  are  clearly  within  the  clauaa. 
The  expression  "company''  includes  any  association 
of  persons  and  is  not  limited  to  a  corjiorate  body, 
still  less  to  a  company  under  the  Companies  Acts, 
1S62-190O.  The  clause  extends  also  to  companies 
formed  or  registered  abroad. 

W.  E,  Hallams,  for  Denail  Morton  Stanley. — It  is 
difficult  to  contend  that  the  clause  does  not  include  a 
company  formed  or  registered  in  Kngland  though 
carrying  on  business  abroad,  but  it  does  not  include 
a  company  formed  or  registered  abroad.  It  is 
impoasuile  to  say  what  is  and  what  is  not  a  company 
where  it  is  formed  or  registered  abroad.  Except 
where  it  is  expressly  stated  to  the  contrary,  the  clause 
only  contemplates  investments  in  the  United  Kingdom : 
In  re  Catiithow,  [1903]  1  Cb.  354,  51  W.  E,  Dig.  183. 

BUCKLKT,  J. — No  reason  has  been  suggested  why 
a  company  formed  or  registered  in  Bngland  is  outside 
the  clause  because  it  carries  on  its  business  abroad. 
I  tliink,  therefore,  that  the  first  part  of  the  question 
can  be  answered  in  the  afiirmative.  The  second  part 
of  the  question  is  more  difficult.  Had  the  expression 
been  "  corporation  "  alone,  tbat,  it  may  be,  would  have 
meant  a  corporation  according  to  English  law.  Here, 
however,  the  eiprepsionis  "  corporation  or  company." 
Now,  the  expression  "company"  has  no  strict 
technical  meaning,  but  includes  any  unincorporated 
association  of  persons  so  numerous  as  not  to  be 
fittingly  deooribed  as  a  firm.  There  is  nothing  in  the 
investment  clause  expressly  limiting  it  to  companies 
formed  or  registered  in  Eoglaud.  Suppose  I  wished 
to  speak  of  the  New  YoA  Central  Railway  Co., 
how  could  I  describe  it  but  as  a  company  and  not  as 
a  firm.  If  I  gave  the  expre-sion  any  other  construc- 
tion, I  would  have  to  lay  that  the  debentures  of  a 
Canitdian  or  American  railway  were  not  the  securities 
of  a  oommercial  company.  It  was  suggested  that  if 
}ou  read  the  whole  investment  clause  you  will  find 


that  the  investments  are  impliedly  limited  to  EngHdi 
investments  except  where  otherwise  expressly  sta'ed, 
and  that  consequently  the  words  before  me  should  be 
also  so  limited.  I  do  not  think  that  there  is  any 
sufficient  context  to  impose  that  restriction.  Accord- 
ingly the  trustees  may  invest  in  the  securities  of  i 
company  not  formed  or  registered  in  England. 

Solicitors,  Trow€r,  Still,  Freeling,  £  Parkia, 
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fn  re  QiST. 
Giax  V.  TlMBRILI-   (a.) 
Adminiatraiiori — Lunatic  tnUitaU^AUovmtKU  to  fft- 
tumptive  next-of-kin. 

8am»  were  advanced  to  brothera  and  tUtfr»,  presumpttvi 
ncxl-o/'fnn,  of  a  lujtaiic  intestate  dwrinij  hit  life  under 
order)  in  lanaey,  and  wen  expre^ted  to  be  advanetd  at 
part  of  the  ihareg  of  »uih  next-of'kin  to  which  they 
vJBuld  become  eittilled  upon  aurviiiing  the  lunatic,  and 
Viere  directed  to  be  taken  into  account  if  they  to  turvtvtd. 

Held,  that  the  children  of  one  of  the  nrxt-of-kin  dying 
in  the  lifetime  (f  Vie  lunatic  mtre  not  Uabh  to  bring  into 
hotchpot  the  turns  to  received  bi/  their  parfnt. 

Proud  V.  Turner,  2  P.  If.  560,  and  Uoyd  v.  Tench, 
2  Vet.  een.  215,  dieeuaied. 

Statute  of  DietrihuUom  (22  &  23  Cfo:  S,  c  10)  ex- 
plained and  discuised. 

Adjourned  summons. 

This  was  an  originating  summons  taken  oat  by 
the  administrator  of  a  Innatio  under  the  following 
circumstances : 

In  1652  Samuel  Qist  was  found  a  lunatic  and  so 
remained  until  he  died  in  1904  intestate  and  a 
bachelor.  Hi^  presumptive  next-of-kin  at  the  tlms 
of  his  lunacy  were  his  brother,  H.  W.  Oist,  who  wu 
the  plaintiff  in  this  summons,  and  hit  three  sisters, 
M.  W.  Du  Fi(:  A.  Timbrill,  and  E.  Gist.  By  an 
order  in  lunacy  of  the  :21st  of  March,  18'i4,  £200  wu 
allowed  to  H.  W.  Gist  out  of  the  income  of  the 
lunatic's  estate,  with  no  direction  as  to  bringing  this 
sum  into  hotchpot.  By  an  order  of  tbe  same  dite 
£300  a  year  was  allowed  to  Mrs.  Du  Pr£  until  further 
order  to  be  paid  out  of  income,  and  tbe  order,  after 
stating  the  consent  of  both  Mr.  and  Mrs.  Du  Fit  to 
the  form  of  order  then  made,  provided  "  that  the  Bumi 
which  shall  be  so  advanced  as  aforesaid  shall  he  taken 
and  considered  as  part  of  any  share  to  which  tbe  laiil 
M.  W.  Du  Pr§  may  become  entitled  of  and  in  th« 
estate  of  tbe  said  lunatic  at  the  time  of  his  death  in 
the  event  of  her  surviving  the  lunatic."  Similar  orders 
in  1875  and  1877  granted  allow dnces  to  H.  W.  Gist 
and  Mrs.  Timbrill,  and  all  these  allowances  wsre 
reduced  and  otherwise  dealt  with  by  subsequent 
orders,  some  of  which  did  not  contain  the  clsoWl 
inserted  in  the  original  orders  as  to  bringing  advance* 
into  account. 

Mrs.  Du  Pt£  died  in  189i>,  in  the  lifetime  of  tb« 
lunatio,  leaving  three  children  surviving  her,  all  of  whom 
attained  the  age  of  twenty -one  y^ars  and  survive  J  t)>^ 
lunatio,  Mtss  £.  Gist  died  in  the  lifetime  of  ^^ 
lunatic  and  thus,  on  his  death  in  1904,  his  next-oi- 
kin  were  (1)  H.  W.  Oist,  (2)  Mrs.  TioibnU,  (3)  th« 
children  of  Mrs.  Du  P(6— a  brother,  a  sister,  iO" 
three  nieces  of  the  lunatic.  Under  the  order*  W 
lunacy  S,  W.  Gist  hi.d  received  about  £8,800,  M"* 
TtmbrUl  £5.100,  and  Mr*.  Du  Pre  £4,600. 

Tbis  summons  asked  for  the  determination  of  th< 

{a.)  Beported  by  0.  H,  Cakdek  Noas,  Bifi, 
Batrister-at-Law, 
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qnmtion  whether,  upon  the  true  oonitmotion  of  the 
OTden  in  Innaoy  and  in  the  events  which  had  hap- 
pened, any  and  what  aams  adyanoed  or  paid  tinder 
snoh  orders  or  any  of  them  oaeht  to  be  taken  and 
oonsidered  as  advanced  or  paid  on  account  and  as 
p«rt  of,  the  respeottve  shares  of  the  plaintiff  and  the 
defendants  respectiTely  or  any  of  them  in  the  personal 
estate  of  the  lunatic  as  his  next-of-kin. 

J.  K.  Touwg,  for  the  plaintiff  in  the  snmmoni. 

Middem,  K.C„  and  Johnston  Eduoardi,  iat  Mrs. 
Timbiill,  contended  that  the  children  of  Sirs.  Da 
Pf  £  ooght  to  bring  into  hotchpot  the  sums  advanced 
to  their  parent  under  the  orders  in  lunacy  as  they 
"  legally  represented  "  their  parent,  and  ooold  only 
under  the  Statnte  of  Distributions  take  the  share  to 
which  that  parent  was  entitled  :  Proud  ▼.  Turner,  2 
P.  Wms.  560;  Lloyd  v.  Tench,  2  Yes.  sen.,  p.  216. 

ChOey,  for  a  child  of  Mn.  Dn  Pr£. 
Eve,  K.C,    and   H,  B.  Howard,    for   the  other 
ohildien. 

Cur.  adv.  vidt. 

Not.  8.— SwLNJfgM  East,  J.,  delivered  judgment  as 
follows:  The  claim  that  Mrs.  Du  Pr^'s  children  ate  to 
bring  into  hotchpot,  on  the  division  of  the  estate  of  the 
intestate,  the  sums  advanced  or  paid  to  their  mother, 
under  orders  of  the  Oourt  in  Lunacy,  is  based  on  the 
contention  that,  under  the  Statute  of  Distributions, 
where  the  intestate  has  left  a  brother  or  sister  sor- 
'vivtng  him,  children  of  a  deceased  brother  or  liater 
stand  in  the  place  of  their  parent,  and  take  only  the 
share  which  their  deceased  parent  would  have  taken 
if  living ;  that  they  do  not  take  any  share  in  their 
own  right,  but  as  "legally  representing"  their 
parent,  and  can  only  receive  what  their  parent  woi^d 
nave  received  if  living.  The  order  of  the  Lords 
Justices  of  the  21st  of  March,  1874,  under  which 
moneys  were  pud  to  Mrs.  Dn  Prg,  recites  the  consent 
<rf  Mr.  and  Mrs.  Du  Pie  that  the  sums  which  should 
be  advanced  to  her  pursuant  to  that  order  should  be 
ts^en  and  considered  as  part  of  any  share  to  which 
she  agoght  become  entitled  of  and  in  the  estate  of 
the  said  Samuel  Gist,  the  lunatic,  at  the  time  of  his 
decease  in  the  event  of  her  surviving  the  said  lunatic, 
and  the  same  order  directs  that  the  sums  which  shoidd 
be  so  advanced  are  to  be  taken  and  considered  as  part 
of  any  share  to  which  Mrs.  Du  Pr6  might  become 
entitled  of  and  in  the  estate  of  the  lunatic  at  the 
time  of  his  death,  in  the  event  of  her  surviving  the 
lunatic  The  contention  ia  that  if  Mrs.  Du  Pr6  had 
survived  the  lunatic  she  would  have  to  bring  these 
snms  into  account,  and  as  her  children  "legally 
represent"  her  within  the  meaning  of  the  statute, 
they  can  only  take  the  share,  which  she,  if  living, 
would  have  been  entitled  to.  In  my  opinion  the 
answer  to  this  argument  is  that  the  cmldten  take  the 
share  to  whudi  the  parent  would  have  been  entitled 
undcnr  Vba  statnte,  and  without  reference  to  any  bar- 
gain made  by  the  parent  in  his  lifetime,  or  any 
alienation  or  disposition  of  any  expectant  int«nest  or 
possibility  of  succession.  The  payments  to  Mrs.  Du 
Pi6  were  payments  to  a  person  in  narrow  dronm- 
stances  for  maintenanoe,  and  as  between  father 
and  duld  would  not  have  been  advancements 
by  portion  within  the  sUtnte.  There  is  not  any 
provision  in  the  stetnte  requiring  these  sums  to 
oe  brought  into  account.  The  order  in  lunacy  only 
directs  these  snms  to  be.bronght  into  account  if  Mrs. 
Mrs.  Du  Pr£  survive  the  lunatic,  an  event  which  ^d 
not  happen.  Mr.  and  Mrs.  Du  Pr6  could  bind  the 
interest  of  the  latter  if  she  survived  to  teke  a  share  in 
the  esteto  of  the  lunatic ;  but  she  could  no  mote  bind 
her  children,  on  her  dying  in  the  lifetime  of  the 
famatto,  IsAvisg  a  ■onriviDg  brother  or  sister,  than  she  ^ 


could  bind  her  children  in  the  event  of  all  the  brothers 
and  sisters  dying  in  the  lifetime  of  the  lunatic,  and  all 
nephews  and  nieces  taking  rqual  shares  per  capita. 
With  regard  to  the  authorities,  in  Proud  v.  Twmer, 
2  P.  Wms.  S60,  the  deceased  child  would  have  been 
bound,  if  living,  to  bring  into  hotohpot  under  the 
stotute  the  amount  of  the  advancement ;  and  as  the 
child's  issue  stood  in  his  place  and  stead  it  was 
decided  that  they  were  bound  to  bring  in  the  like 
amount,  as  they  could  not  be  in  any  better  porition. 
Much  reliance  was  placed  on  a  passage  in  Lloyd  t. 
Tench,  2  Yes.  sen.,  p.  215 :  "  But  it  is  now  settled 
that,  thongh  the  children  of  one  brother  stand  in 
place  of  the  parent,  in  sharing  with  the  other  brother, 
and  take  per  itirpet,  yet  if  no  brother  is  alive,  that 
representotion  tn  loeo  parenUt  is  at  an  end."  This 
passsge,  however,  has  no  reference  whatever  to  the 
amount  of  a  nephew's  or  niece's  share  being  reduced 
by  anything  done  in  the  parents'  lifetime,  it  merely 
pointo  out  when  a  distribution  between  nephews  and 
nieces  is  per  ttirpe*  and  when  oer  eoptta.  The  plaintiff 
and  Mrs.  Timbrill  must  bring  into  aooount  the 
amounto  received  by  them  respectively,  as  they  have 
agreed  to  do  so  and  have  survived  the  lunatic.  The 
reduced  amounts  mentioned  in  the  subsequent  orders 
stond  exactly  on  the  same  footing.  Although  the 
directions  were  not  repeated  in  each  order,  the 
amounto  allowed  Were  in  substitntion  for  the  previous 
allowances,  and  must  be  taken  to  have  been  made  on 
the  same  footing.  Ibe  first  advance  to  the  plaintiff — 
namely,  the  £200  under  the  order  of  the  21st  of 
March,  1874 — will  not  be  brooght  into  aoooont,  as 
there  is  no  direction  to  that  effect,  and  no  consent  or 
undertaking  by  the  plaintiff  in  that  behalf.  The 
costs  of  all  parties  of  wis  application  are  to  be  paid 
out  of  the  estete. 

Solicitors,  South,  Staeey,  &  Cattle,  for  Stapleton  <k 
Co.,  Stamford;  BeUrage  &  Co.;  Bloxam,  EUiton,  & 
Co.,  for  Bryan  &  Helpt,  Qlouoester. 
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BoBBurs  V.  Whytb.  (a.) 


Mortgage — L«ue  &y  mortgagor  tn  pos»e»»ion — Power  to 
accept  surrender — Goncwrrenee  of  mortgagee — Action 
by  mortgagee  for  recovery  of  rent — Conveyancing  Act, 
1881  (44  <fc  45  Vict,  c  41),  s.  18  (1). 

A  lease  for  twenty-one  years,  granted  hy  a  mortgagor 
in  possession  under  the  statutory  power  eon/erred  upon 
him  ly  section  18  (1)  of  the  Conveyancing  Act,  1881, 
cannot  be  effectively  surrendered  so  as  to  affect  the  rights 
of  the  mortgagee  under  the  lease  toithout  the  concurrence 
(/the  latter. 

Trial  of  action. 

This  was  an  action  by  the  mortgagee  of  freehold 
premises  to  recover  arrears  of  rent  due  &om  the  lessee 
under  a  lease  for  twenty-one  years  granted  by  the 
mortgagor  under  section  18  (1)  of  the  Conveyancing 
Act,  1881,  and  the  question  turned  upon  whether  a 
surrender  of  the  lease,  accepted  by  the  mortgagor 
without  the  concurrence  of  the  mor^agee,  effectually 
barred  the  claim  of  the  latter. 

By  an  indenture  dated  the  9th  of  September,  1889, 
W.  M.  Samson  mortg;aged  the  freehold  premises  No. 
3,  Marlborough-place,  St.  John's  Wood,  to  John 
Bobbins  to  secure  the  sum  of  £1 ,800  and  interest. 

By  an  indenture  dated  the  18th  of  February,  1892, 

(a.)  Beported  by  E.  Wavxll  Bn>axa,  Esq.,  Bar- 
rister-at-Law. 
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Samson,  under  the  statutory  powera  conferred  upon 
the  mortgagor  by  section  18  (1)  of  the  Conveyftucmg 
Act,  18M1,  demised  the  mortKageil  premiBes  to  Lady 
KUen  Bennett  for  the  term  of  twenty- one  years  at  a 
rental  of  £120  per  annum. 

A  oountcrpart  of  this  leaae  was  executed  by  the 
lessBe  and  drfivered  to  the  mortgagee  as  required  by 
aectian  IS  (2)  of  the  Oonvoyanciug  Act,  1831. 

Mr.  Bamsou  died  in  November,  1S92,  having  by  Mb 
last  will  devised  the  mortgaged  premises  to  bis 
executors  therein  named,  and  this  wLU  was  duly 
proved  by  the  executors.  Mr.  Samson,  until  his 
death,  and  after  bis  death  his  executors,  continued  in 
possession  of  the  rents  and  j)rofit8  of  the  mortgaged 
premiseB  down  to  the  22nd  of  February,  190S.  when 
the  executors  of  the  mortgagee  Bobbins  required  the 
rent  to  be  paid  to  them. 

Lady  Bennett  died  in  September,  1904,  having  by 
her  will  appointed  the  defendant  Whyte  her  sole 
executor. 

On  the  25tb  of  November,  1904,  the  defendant, 
acting  as  executor  of  Lady  Bennett,  exeoute<l  an 
indenture  purporting  to  surrender  the  demised 
premises  to  the  executors  and  devisees  of  Mr.  Samson. 

In  April,  1905 1  the  executors  of  the  mortgagee 
commenced  this  action  against  the  defendant  aa 
executor  of  Lady  Bennett,  claiming  £60  arrears  of 
rent  due  under  tbe  demise  of  the  18tb  of  February, 
1892.  By  way  of  defence  to  this  action  the  defend- 
ant pleaded  the  sturender  of  the  lease  under  the 
indeoture  of  the  2oth  of  November,  1904. 

By  section  18  (1)  of  the  Conveyancing  Act,  18S1, 
it  is  provided  that  "  a  mortgagor  of  land  while  iu 
poMestion  shall,  as  against  every  incumbrancer,  have, 
by  virtue  of  this  Act,  power  to  make  from  time  to 
time  any  such  lease  of  the  mortgaged  land  or  any 
part  thereof  aa  in  this  section  described  and 
authorized." 

Section  18  (3)  (i.)  of  the  same  Act  authorizes  "an 
agrioultoral  or  occupation  lease  for  any  term  not 
exceeding  twenty -one  years." 

By  section  10 :  "  The  reut  reserved  by  a  lease  and 
the  beoefit  of  every  covenant  .  .  .  shall  go  with 
the  reversionary  estate  expeetant  upon  tha  term 
granted  by  the  lease.'* 

Richard  Ntvillt,  for  the  plaintiff. — Bnfore  the  Con- 
veyancing Act,  1861,  a  mortgagor  could  not  grant  a 
lease  without  the  concurrence  of  the  mortgagee.  All 
that  section  18  (1)  does  is  to  give  tbe  mortgagor  a 
power  of  leasing  without  the  concurrence  of  the  mort- 
gagee, it  does  net  give  the  mortgagor  a  power  to 
accept  a  surrender  of  tbe  lease  so  granted.  The 
reversion  expectant  on  tbe  lease  is  vested  in  tbe  mort- 
gagee, and  no  surrender  is  tffeotual  unless  it  be  made 
to  the  person  in  whom  that  reversion  is  vested. 
MaUhewt  V,  Vaher,  49  W.  E.  40,  [1900]  2  Q.  B  535; 
Miiiiicijial  Permanent  Ineeatrnfut  Dailding  Society  v. 
Smith,  37  W.  K.  42,  22  Q.  B.  D.  70 ;  Milf»  v.  Murphy, 
1j,  B.  &  C.  L.  382,  were  referred  to  in  support  of  this 
contention, 

Dtinhmm,  for  the  defendant.— Under  seetion  18  the 
reversion  ia  not  in  the  mortgagee,  bnt  in  the 
mortgagor.  The  Act  baa  given  tbe  mortgagor  power 
to  make  a  lease,  but  it  has  loft  a  good  deal  to  be 
supplied  by  the  imagination.  The  power  to  accept  a 
surrender  is  a  necessary  corollary  to  the  power  to 
nant  a  lease.  Munidpat  PermantTit  Invtitment 
Biiildifig  Society  v.  Smith  is  the  only  case  cited  by  my 
learned  friend  which  has  anj^  bearing  upon  this  case. 
The  facts  there  were  not  similar  to  the  present  case, 
and  aU  that  was  decided  was,  that  au  agreement 
collateral  to  the  lease  made  between  the  mortgagor 
and  the  lessee  in  derogation  of  tbe  rights  of  the 
mortgagee  was  not  good  against  the  mortgagee,  bat 


that  the  lease  itself  was  good  and  binding.  The  true 
ratio  dtcidendi  iu  that  case  was,  that  before  the  tent 
accrued  due  the  property  in  it  had  paosed  to  the 
niortgagee,  and  therefore  the  agreement  between  the 
mortgagor  and  the  lessee  entered  into  before  the 
rent  accrued  due  to  set  off  the  rent  against  tuoneyt 
owing  by  the  lessee  to  the  mortgagor  coold  not  be 
a  valid  discharge  for  payment  of  the  rent  as  against 
the  mortgagee.  Moreover,  the  judgment  of  Lord 
Esher,  M.E.  (22Q.B.  D.,atp.  71),  isinmy  favoar.  Ha 
says :  "The  lease  being  vahd  under  section  18 against 
the  mortgagee  established  a  relationship  between  him 
and  the  tenant,  but  until  sometbing  more  is  dons 
the  tenant  may  safely  deal  with  the  mortgagor,"  It 
would  entail  great  hardship  upon  the  defendant  if 
effect  were  given  to  the  plMntifTs  conteotioti. 

WABRixaTON,  J. — After  stating  the  facta  as  above 
and  the  provisions  of  sections  IS  and  10  of  the  CoD' 
veyancing  Act,  1881,  proceeded:  The  question  in  this 
case  is  whether  the  lease  made  by  the  mortgagor  still 
subsists  in  spite  of  the  surrender  of    the   25th  of 
November,  1904.     Now  what  is  the  effect  of  section  18 
of  the  Conveyaucine  Act  by  itself  P    The  mortgagor, 
as  is  well  known,  after  the  execution  of  the  mortirage 
has  no  estate  iu  the  land  but  only  an  equitable  right 
to  have  the  land  reconveyed  to  himself  on  payment 
off  of    the   mortgage  debt  and    interest,  the    legal 
estate  being  vested  in  the  mortgagee.      Before  tbe 
passing  of  the  Conveyancing  Act,  1  SSI,  the  mortgagor 
had  no  power  to  grant  a  lease— that  is  to  say,  to  carr* 
a  particular  estate  out  of  the  fee  simple.     If  he  did 
grant  a  lease  it  operated  only  against  himself  by  way 
of  estoppel,  and  hod  no  effect  as  against  the  mort' 
gagee.     What  is  tbe  effect  of  the  power  of  leasing 
conferred  upon  the  mortgagor  by  seotion  18  (l)  *' 
the  Conveyancing  Act,  1881  ?    It  gives  him  a  power 
to  carve  a  term  of  years  out  of  the  mortgagee's  larger 
estate,  and  to  render  that  estate  a  reversion  expectant 
upon  tbe  term.    But  there  is  no  authority  cm  the  poiBt 
as  to  whether  the  mortgagor  has  power  to  accept  a 
surrender   of    the   lease.      In    Municipal    Fermanmt 
Invntment  Building  Soci'ety  v.  Smith,  37  W.  E.  42,  M 
tl.  E,  D.  70,  the  facts  were  quite  different,  but  it  wis 
necessary  to  tbe  decision  for  the  Court  of  Appeal  to 
express  its  views  as  to  the  legal  effect  of  section  IS  of 
the  Conveyancing  Act.     I  will  take  the  judgment  of 
Fry,  L.J.  (22  Q.  B.  D.,  at  p.  72),  because  his  langusgs 
ia  the  most  useful  for  the  present  purpose  :    "  The 
question  turns    on   the    Conveyancing  Act  of  ISSl, 
and   the   effect   of    section    IS   is  that  Davis,  wbiJa 
in    possession    as    mortgagor,    hod  power    to  maks 
this  lease  and  to  bind  the  plaintiffs.      The  statute 
in   fact   gives    the   mortgagor    power    to    create  » 
term  out  of  the  estate  of  tbe  mortgagee,  tmd  to  to 
convert  that  estate  into  one  expectant  on  the  tena 
granted  by  the  lease.     That  would  seem  to  show  that 
it  was  intended  that  the  mortgagee  should  hare  the 
rights  of  a  lessor  under  the  lease.     If  this  were  not  so 
it  would  follow  that  the  mortgagee'!!  estate  would  bt 
diminished,  and  he  be  turned  into  a  reversioner,  but 
without  any  compensating  rights.     I  find,  howeTer. 
in  the  same  section  evidence  confirmatory  of  the  coo* 
elusion  I  have  arrived  at,  for  by  sub-section  U  >' 
appears  that  the  mortgagor  is  to  deliver  to  the  mort* 
gagee  a  counterpart  of  the  lease,  which  would  h< 
TU^esa  unless  the  latter  has  some  rights  under  it. 
If  that  view  is  correct,  as  I  think  it  is,  the  reIati<)Q 
of  lessee  and  reversioner  was  created  between  ^^ 
lessee  and  the  mortgagee  immediately  upon  the  extid- 
tion  of  the  lease  by  the  mortgagor.     Now,  the  effW* 
of  a  surrender  is  to  merge  the  particular  estate  ioto 
the  larger  estate  out  of  which  it  was  carved,  and  there 
can  no  be  no  merger  unless  the  surrender  is  mads  v> 
,  the  person  in  whom  the  larger  estate  is  vested    ^ 
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tbia  c&M  it  is  Teated  in  (he  morfgagee,  and  therefore 
thfli«  can  be  no  merger  unless  the  aun'ender  ii  made 
to  him.  The  result  i*  that  the  surrender  of  the  2jth 
of  November,  1904,  was  inoperative  in  law,  and  the 
plaintiff  ia  entitled  to  recover  the  arrears  of  rent 
olaimed.     Judgment  acccordingly. 

SolieitOTB,  Malkin  it  Co.,  for  the  plaintiffs  ;  Hunter 
tt  Davirg,  for  the  defendant. 


(Lord  A.lverstone,  L.C.J.,  and  f  Nov.  6,  28. 

Wills  and  Darling,  JJ.)        ) 

Eex  ANii  David  Datiss.  (a.) 

Contempt  of  court — Nr.wspnper — PablicalioH  tending  to 
prtjudicial  trial— Publication  prior  to  committal  to 
'ptarterteuionsor  nmzi  antrt — Publication  after  com- 
mitttil  to  quarter  aeisions — Jurisdiction  of  High  Court 

»to  attach. 
The  King't  Bench  Z>m*iiM  of  the  Sigh  Court  has  a 
summarif  Juriidiction  to  attach  for  a  amlempt  of  court 
in,  respect  of  the  publication  of  matter  calculated  to 
prejudice  the  fair  trial  in  an  inferior  court,  not  only 
iiihen,  prior  to  eummiltal,  it  is  uncertain  whether  in  the 
event  nf  o  cammiltal  the  case  will  be  tent  to  quarttr 
tetsions  or  the  assize  court,  but  also  when  the  puUication 
complained  of  is  after  committal  to  the  quarter  tetiiona, 

Bex  I'.  Parke,  o2  W.  S.  213,  [1903]  2  K,  B,  432, 
/attowtd  and  extended. 

Hule  nisi  to  Hhow  cause  why  a  writ  of  attachment 
should  not  issue  against  David  Davieg,  the  editor, 
printer,  and  publisher  of  a  certain  newspaper  entitled 
the  South  Wales  Daily  Post,  for  his  contempt  in 
printing  and  publishing,  or  causing  to  be  printed 
and  published  m  the  said  newspaper  of  the  5th,  8th, 
9lJi,  and  1 2th  days  of  September  last  reepeotively 
certain  comments  calculated  to  prejudice  one  Henrietta 
HoDter  upon  her  trial  at  the  next  assizes  for  the 
county  of  Glamorgan  upon  a  charge  of  the  attempted 
murder  of  a  ci«rtain  child,  and  also  upon  a  farther 
charge  of  abandoning  the  same  child. 

Henrietta  Hunter  was  first  charged  before  the 
magistrate  with  abandoning  her  cbild  on  the  lat  of 
September,  and  the  case  was  remanded  from  time  to 
time.  On  the  2Vth  of  September  the  Treasury  inter- 
veined  and  she  was  then  further  charged  with  the 
attempted  murder  oi  the  child. 

Bankti,  K.O.  {Ellis  Hill  with  him),  showed  cause. 
— -Tlie  first  charge  made  against  the  woman  was  one 
o£_  »bandoning  the  child,  which,  if  she  were  com- 
tnitted,  would  almost  inevitably  go  tbe  quarter 
Msaions  and  not  to  the  assizes  for  trial,  in  which 
«•««  toe  High  Court  would  h»ve  no  jurisdietion  in 
respect  to  a  contempt  of  court ;  it  would  cot  he  a 
contempt  of  the  High  Oourt  at  all.  The  last  article  com- 
plained  of  was  pubUahed  on  the  12  th  of  September,  and 
it  was  not  until  the  2Tth  of  September  that  she  was 
cbargefl  wilb  a  crime  which  would  be  tried  at  assizei. 
It  is  uselesB  to  argue  that  ths  article i  complained  of 
would  not  amouut  to  a  contempt  of  court,  and  if 
they  had  been  published  after  the  27tb  of  Septemoer 
then  tbere  would  have  berin  no  answer  since  Rex  v. 
ftorfe,  62  W.  E.  315,  [1903]  2  K.  B.  432,  where  in  a 
oonaiaered  judgment  this  court  decided  that  where  a 
person  having  be*n  charged  before  the  petty  aeaaious 
with  an  indictable  iffence  triable  only  at  the  assizes, 
ma»t*r  published  to  prejudice  the  fair  trial  would  give 
'  tbe  High  Oooit  juriadiction  to  attach  for  contempt  of 

(a.)  Reported  by  Maubicb  N.  DECCtjusii,  Esq., 
finr  risttr-at-La  w. 


court  notwithstanding  that  the  peraon  charged  had  at 
the  time  of  the  publication  not  been  committed  for 
trial.  In  thtt  case  the  judgment  dealt  with  the  two 
rules  which  were  discharged  in  respect  to  triids 
pending  at  the  Central  Criminal  Court.  In  both  cases 
the  rules  were  discharged  because  the  court  at  the 
hearing  did  not  have  it  brought  to  its  notice  that  the 
judges  sit  at  the  Central  Crimiual  Court  under 
similar  commissions  as  at  the  asii/.ea.  The 
remedies  of  crimitml  information  or  indictment  are 
the  only  remedies  in  thia  case.  The  court  would  not 
readily  assume  a  j  urisdiction  which  it  cannot  justify. 
It  would  no  doubt  bs  dpsirable  that  the  High  Court 
shoold  be  able  to  protect  inferior  courts  from  abuse  of 
this  nature,  but  that  must  be  a  matter  for  legislation. 

E.  Vaughan  William*,  in  support  of  the  rule. — 
The  charge  might  have  been  sent  to  the  a' sizes  for 
trial,  and  that  poaaibility  is  sutEcient  to  give  juriadic- 
tion to  the  court.  In  any  case  there  is  no  actual 
authority  on  the  point,  and  the  court  will  therefore 
have  regard  to  the  principle  which  applies — namely, 
that  no  person  may  take  steps  to  prejudice  in  any 
way  the  course  of  justice, 

Cur.  adv.  vult, 
Nov.  28.— "Wills,  J.,  read  the  judgment  of  the 
court,  which  was  to  the  following  efli'ect ;   Thia  is  an 
application  to  commit  the  defendant  for  contempt  of 
court.     The  circumstances  which  have  given  rise  to  it 
are  as  foHowa  :   A  woman  was  arrested  on  the  2nd  of 
September,  ItJOS,  on  a  charge  of  abandoning  a  child 
at  Morriflton,  in  the  county  of  Olamorgan.     She  was 
brought  before  the  magistrates  at  Swansea  on  the  5th 
of  September.     The  defendant  is  the  editor,  printer, 
and  publisher  of  the  South   Wales  Daily  Post,  a  news- 
paper published  at  Swansea.   In  the  issue  of  hia  paper 
published  on  the  evening  of  the  5th  of  September 
there  appeared  a  report  of  the  proceedinga  before  the 
justices,    foUowed  by  a    statement    headed   "Ante- 
cedents of  the  Accuaed,"  and  in  the  issue  of  the  8th 
of  September  another  article    entitled    '"  Traffic   in 
Babies,"  and  in  the  issues  of  the   9th  and  12th  of 
September  further   articles   relating  to  the  accused 
person.  They  contained  a  great  number  of  statements 
calculated  to  give  an  exceedingly  unfavourable  impres- 
sion of  the  prisoner,  and  notably  the  article  of  the 
8th  of  September  stated  that  she  had  been  guilty  of 
wholesale  chUd  farming  and  alleged  her  idenUty  with 
one  Dora  Johnson,  who,  it  was  aJleged,  had  more  than 
once  been  convicted  of  fraud  ;  but  it  is  not  necessary 
to  give  any  more  apecific  account  of  their  contents, 
masmuoh  as    Mr.    Bankes,    who    appeared    for    the 
defendant,  admitted  that  nothing  could   be  said  in 
defence  or  even  in  palliation  of  the  act  of  publishing 
such  articles  concerning  a  person  under  remand  upon 
a  charge  which  might  lead  to   her  committal.     He 
confined  his  argument  to  denying  the  jurisdiction  of 
this  court  to  deal  with  the  present  application  on  the 
ground  that  as  the  offence  charged  could  be    tried 
at  quarter  sessions,  the  offence  was  one  against  the 
quarter  sessions  and  could  not  be  dealt  with  amn- 
marily  by  this  court.     It  would  perhaps  be  enough 
to  say  that,  inasmuch  as  the  question  whether  the 
committal  should  take  place  to  the  assizes  or  quarter 
sessions  depended  in  all  probability  upon  the  mere 
accident  of  which  tribunal  might   hold  its  sittings 
before  the  other,  it  was  juat  as  much  a  contempt  of 
the  assize  court  aa  of  quarter  sessions,  and  if  so  our 
judgment  in  Jlex  v.  Parke,  62  W.  H.  215,  [1903]  2 
K.    B,   432,  apphee.      We   adhere  to    the  view  we 
expressed  in  that  case,  that  the  publication  of  auch 
articlea  is  a  contempt  of  the  court  which  ultimately 
tries  the  case  after  committal,  though   at  tbe   time 
when  they  are  published  it  cannot  be  known  whether 
there  will  be  a  oonunittal  or  not.    Their  tendency  is 
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to  poison  the  ab«&ia  of  iuttice  in  that  ooort,  although 
at  the  time  o{  their  publication  the  stream  had  DOt 
reached  it,  and  as  such  articles  are  calculated  to  inter- 
fere witli  the  power  of  the  court  (whatever  it  be)  that 
tries  the  case  to  do  effective  justice,  it  is  a  contempt 
of  any  court  which  very  well  may  try  the  case,  hut 
in  fact  does  not  do  so,  aa  well  ae  of  the  court  which 
actually  tries  it.     What  actually  happened  was  that 
ultimately,  some  time  after  the  publication   of    the 
articles  now  complained  of,  the  prisoner  was  oom- 
mittrd  on  a  charge  of  attempting  to  murder  the 
child  who  was  the  subject  of  the  original  charge,  and, 
of  course,  upon  such  a  charge  she  waa  committed  to 
the  assiifes.     We  think  that,  although  the  charge  has 
been  altered,  it  is  still  intimately  cottDOcted  with  the 
original   charge  and  relates    to    the    same  subject- 
matter,  that  the  articles  in  question  are  equally  calcu' 
lated  to  prejudice  the  fair  trial  of  the  acoiiaed  what- 
ever form  the  charge  might  ultimately  take,  and  that 
their  pubUcation  does  constitute  a  contempt  of   the 
assize  court  to  which  the  woman  has  been  comm^itted. 
It  matters  not  whether  the  uncertainty  at  the  time 
the    articles  were    pubUsbed  extended  only   to  the 
forum  to  which  the  case  should  be  sent  or  to  the  ques- 
tion whether  a  committal  would  take  place  at  all,  or 
to  both.      In  each  of  such  cases  the  mischief  is  the 
same,  and  the  court  which  might  have  to  try  the  case 
would  tlnd  its  authority  equally  undermined  before- 
hand.    We  think  it  right  to  repeat  in  this  connection 
a  passage    in    the   judgment  in  Jlet  v.    Parke   (at 
p.    436),    which    expresses    the     dehberate    opinion 
of   the  court    as  constituted   when  this    case   was 
argued,    as    well  as     of    the    court    as    constituted 
when  Sex  v.  Parke  was  decided  :  "It  has  been  argued 
that  publicatiun  of  articles  of  the  kind  in  question 
cannot  be  treated  as  a  contempt  of  the  assize  court 
unless  the  committal  has  actually  taken  place  and  a 
bill  been  found,  when  only,  it  is  urged,  is  there  a  case 
pending  in  the    assize   court,    and  when,  it  is  also 
urged,  the  jurisdiction  ought  to  be  exercised  by  that 
court  itself.     A  moment's  consideration,  it  seems  to 
us,  is  sufficient  to  dispose  of  such  a  proposition.     The 
reason  why  the  publication  of  articles  like  those  with 
which  we  have  to  deal  is  treated  as  a  contempt  of 
court  is  because  their  tendency,  and  sometimes  their 
object,  is  to  deprive  the  court  of  the  power  of  doing 
that  which  is  the  end  for  which  it  exists — ^namely,  to 
administer  justice  duly,  impartially,  and  with  refer- 
enoa  solely  to  the  facts  judicially  brought  before  it. 
Their  tendency  is  to  reduce  the  court  which  has  to 
try  the  c^ie  to  impotence,  so   far  as    the  effectual 
elimination  of   prpjudioe  and  prepossession  is  con- 
cerned.   It  is  difficult  to  conceive  an  apter  descrip- 
tion of  such  conduct  than  is  conveyed  by  the  expres- 
sion '  contempt  of  court.'     If  it  be  once  grasped  that 
such  is  the  nature  of  the  offence,  what  possible  diifer- 
ence  can  it  make  whether  the  particular  court  which 
is  thus  sought  to  be  deprived  of  its  independence  and 
its    power  of   effecting  the  great  end    for   which  it 
is    created    bo    at    that    moment     in     session     or 
even    actually    constituted  or  not  ?      It  is  perfectly 
certain  that  by  law  it  will  and  must  be  constituted, 
and  that  when  constituted  it  and  it  aloue  can  take 
cognizance  of  the   particular   offence  which  is    the 
subject  of  the  preliminary  inquiry.     The  wrong  can 
hardly  be  the  less  because  the  purpose  or  the  tendency 
of  the  act  complained  of  is  that  the  assize  court  never 
shall  have  undisturbed  power  to  fulfil  its  functions 
satisfactorily.     The  High   Court  exists  always.    To 
provide  beforehand  that  one  of  its  branches,  which, 
although  it  does  not  at  the  moment  exist  yet  must, 
both  according  to  immemorial  custom  and  now  also 
by  statutes  and  by  rules  having  the  sam»  effect,  come 
into  existence,  shall  be  hampered  and  hindered  in  the 
effectual  discharge  of  its  duties  as  soon  as  it  ig  consti- 


tuted, if  called  upon  to  try  a  particuLtr  caae  which  it 
is  at  all  events  proposed  to  bring  into  that  court,  is 
surely  an  offence  against  the  High  Court  itself."  It 
is  true  that,  in  the  case  of  Ikx  v.  Parke,  the  only 
imceitainty  was  whether  the  accused  person  would  bo 
ooruniitled  to  any  court,  the  offence  charged  being 
one  which  in  case  of  committal  must  go  to  tlie 
assizes.  We  cannot  see  that  the  additional  olemeut 
of  uncertainty,  in  that  the  case  could  bs  trisd 
at  quarter  sessions,  makes  any  difference  m 
principle ;  or  prevents  the  interference  with  the  do? 
course  of  justice,  in  a  case  which  may  come  to  the 
assizes,  from  being  a  contempt  of  that  court ;  and  v« 
are  of  opinion  that  upon  these  grounds  alone  ths 
present  application  ought  to  be  granted. 

But  inasmuch  as  a  further  question  of  great  and 
growing  importance — vii.,  the  jurisdiction  of  this 
court  to  treat  attacks  of  this  kind  upon  the  inde- 
pendence and  usefulness  of  inferior  tribunals  ts 
offences  to  be  dealt  with  by  this  court  in  its 
summary  jurisdiction — has  been  raised  and  argoed, 
we  think  it  desirable  to  deliver  a  judgment  upon 
this  point  also,  and  to  treat  the  case  as  u  • 
committal  had  actually  taken  place  to  quarter 
sessions.  The  present  King's  Bench  Division  of  the 
High  Court  stands  in  the  place  of  the  three  ancient 
superior  courts  of  common  law,  and  besides  repre- 
senting the  powers  and  exercising  the  authority  oi 
the  Courts  of  Common  Pleas  and  Exchequer,  inherit* 
all  the  jurisdiction  and  powers  of  the  Court  of  King's 
Bench.  From  the  most  ancient  times,  that  court 
exercised  functions  which  belonged  to  no  other  court 
in  the  kingdom.  The  high  nature  of  those  fimctioni 
is  described  in  emphatic  language  by  Lord  Coke 
in  4th  Inst.  c.  1,  on  The  Court  of  King's  Beach, 
and  in  Hawkins*  Pleas  of  the  Crown  under 
the  same  title,  book  2,  c.  3,  to  which  _ws 
refer  only  to  show  the  supreme  place  in  the  judica- 
ture assigned  to  that  court.  There  is  no  doubt  that 
the  great  functions  of  this  court  as  of  all  others  most 
be  exercised,  as  pointed  out  by  Lord  Coke,  "  accord- 
ing to  due  course  of  law."  His  general  attribution 
to  it  of  the  power  to  "  correct  errors  and  mis- 
demeanours extra-judicial  tending  to  the  breach  of 
the  peace  of  oppression  of  the  subjects  or  any  othw 
manner  of  misgovemment,"  aa  well  as  Hawkins* 
wider  and  more  elaborate  description  of  the  lihs 
powers,  refers  to  every  kind  of  misdemeanour,  includ- 
mg  those  which  are  properly  the  subjeet  of  indict- 
ment or  criminal  information,  as  well  as  those  which 
are  punishable  summarily  by  attachment,  and  therefore 
throws  no  light  upon  the  question  whether  a  par- 
ticular offence  falls  under  the  one  head  or  the  other 
or  both.  They  do  serve  to  show  the  very  great  tmit 
reposed  in  the  Court  of  King's  Bench  in  respect  rf 
its  control  and  superintendence  of  all  inferior  oonrts, 
and  that  it  is  in  a  special  manner  the  guardian  sna 
protector  of  public  justice  throughout  the  fcingdODL 
Offences  of  the  exact  kind  in  question  in  this  case  «e 
necessarily  of  modem  origin.  They  could  not  aiiisi 
to  any  appreciable  extent,  if  at  all,  before  printing 
was  greatly  resorted  to,  and,  as  long  aa  it  was  unlaw- 
ful even  to  publish  reports  of  proceedings  before 
magistrates  on  account  of  their  supposed  tendency 
to  interfere  with  a  fair  trial,  persons  who  knew  that 
this  was  unlawful  were  not  very  likely  to  go  to  ths 
further  length  of  annonncing  and  commenting  upon 
supposed  facts,  to  the  prejudice  of  a  prisoner,  wkioii 
had  not  even  come  before  the  magistrate.  Down  to 
1792  the  judge  at  the  trial  determined  as  a  matter  of 
law  whether  a  particular  writing  was  a  libd  or  oot> 
and,  looking  to  the  legal  definition  of  a  h'bel,  it " 
obvious  that  writers  of  all  kinds  stood  in  far  gt«at« 
danger  than  they  have  done  since  the  Act  of  33  Oea. 
3,  c.  60 ;  and  for  a  long  time  after  that  there  is  "* 
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'iibt  that  p«rsoii8  who  publighed  libels  of  any  kind 

in  more  peril  thftn  at  present.     We  have  pointed 

♦^he  judgment  in  Rex  t.  Parke,  at  p.  438.  tliat 

^  1  to  1S8S  but  ODe  case  has  been  recorded  in 

lablicatioQ  of  reports  of  proceedings  before 

^tng    to    oomnuttal,    or    of    extraneoui 

"^d  with  sach  reports,  ha<3  come  uuder 

^.  That  case  occurred  in  1886,  and  for 

■^^^  »ill  give  later  on  we  are  of  opinion 

n  be  placed  upon  it.  We  mention 

impossible  it  is  that  precedeuta 

7  jears  ago  for  oa»es  like  the 

r_  jr   expected,  and,  if  there  ie 

■  .  >  1     lirect  athority  in   favont  of  the 

"  .■  ivnoifence  is  summarily  punishable  by 

■  i  at  all  events  conceded  by  Mr.  Bankes 
Li:  USB  been  ablfi  to  find  none  to  the 
ry.  We  are  therefore  driven  to  consider 
i^A  uio  i^aestion  in  the  first  instance  from  the 
point  of  view  of  principle,  and  in  the  second 
in  the  light  of  the  reported  oases  during  the  last 
twenty  yeara  with  such  small  help  as  can  be  gathered 
from  oldflt  authorities.  There  is  no  doubt  that  almost 
all  the  cases  of  contempt  of  court  to  be  found  in  the 
books  are  cases  in  which  the  act  so  called  and  so  dealt 
with  has  been  some  act  in  defiance  of  one  of  the 
■uperior  conrtfi,  in  which  caae,  of  course,  ao  one  of 
tlieie  courts  interfered  with  the  other.  Each  of  the 
three  courts  of  common  law  and  also  the  Court  of 
Chancery  poBsessed  ample  powers  to  protect  itself  and 
to  punish  conduct  which  it  deemed  to  be  so  deroga- 
tory of  ita  own  authority  as  to  constitute  contempt  of 
court.  It  is  very  natural,  therefore,  that  the  language 
generally  naed  in  such  eases  should  refer  to  the  power 
of  the  Bapreme  Court  to  ensure  respect  for  itself  or 
its  orders,  and  should  not  go  beyond  that.  The 
almost  total  absenm  of  any  recorded  case  in  which  a 
contempt  of  an  inferior  court  has  come  into  question 
is  an  abundant  proof  that  serious  offences  of  this  kind 
were  very  rare.  They  were  also  always  punishable  by 
indictment,  and  ia  old  days,  when  means  of  com- 
mttnioation  were  slow,  uncertain,  and  expensive  there 
was  an  inducement  to  refrain  from  appealing  to  the 
Court  of  King's  Beach,  which  no  longer  exists  In 
these  circumstances  the  absence  or  scantiness  of  pre> 
cedent  is  not  to  be  wondered  at,  and  in  this  connection 
we  may  cite  a  passage  from  Hawkins's  P,  C. ,  book  2 ,  c.  3, 
in  which,  apf^akingof  the  Court  of  King's  Bench,  after 
m  general  description  of  the  juriadiction  of  the  court 
to  prevsat  abases  and  oppression,  he  says :  "  Neither  is 
it  neoMsary  in  a  prosecution  of  any  such  offence  in 
this  court  to  show  a  precedent  of  the  like  crime 
formerly  punished  here  agreeing  ivith  the  present  in 
all  ita  circumstances,  for  this  court,  being  the  cuett^i 
morum  of  all  the  subjects  of  the  realm,  wherever  it 
meeta  with  an  offence  contrary  to  the  tirst  principles 
of  ooaunoD  justice  and  of  dangerous  consequences  to 
th6  public  if  not  restrained,  will  adapt  such  a  punish- 
ment to  it  as  is  BTUtable  to  the  heinousness  of  it," 
obMTvatioDS  wbicb  are  aa  applicable  to  the  exercise 
of  summary  jurisdiction  as  to  the  proceeding  by 
indictment.  What,  then,  is  the  principle  which  is 
the  root  of  and  underlies  the  cases  in  which  persons 
have  been  punished  for  attacks  apon  courts  and  inter- 
ference with  due  execution  of  tbeir  orders  ?  It  will 
be  found  to  be,  not  for  the  purpose  of  protecting 
either  the  court  as  a  whole  or  the  individual  judges 
of  the  oonrt  from  a  repetition  of  the  offence  to 
them,  but  protecting  the  public,  and  especially 
thOM  who  either  voluntarily  or  by  compulsion 
are  anbject  to  its  jurisdiction,  from  the  mischief 
they  will  incur  if  the  authority  of  the  tribunal 
be  undermined  or  impaired '.  see  the  judgment 
prejiared  by  Wilmot,  U.J.,  in  Btx  v.  Almond  in 
1768,  but  not  deUvered  be<»use  the  case  was  allowed 


to  drop — Wilmot' 8  Opinions,  p.  256,  The  word 
"  authority  "  is  used  by  him  to  express  the  deference 
and  respect  which  is  paid  to  the  judges  of  a  court 
and  their  acts,  from  an  opinion  of  tbeir  justice  and 
integrity.  These  words  are  apt  with  respect  to  the 
particular  case  with  which  he  was  dealing.  But 
what  possible  difference  in  principle  can  there  be  in 
respect  of  direct  attacks  upon  courts  or  judges  and 
of  writings  the  tendency  of  which  is  to  deprive  the 
inferior  courts  beforehand  of  the  possibility  of  doing 
even-handed  and  impartial  justice  according  to  the 
due  course  of  law  ?  To  hold  that  there  was  a  distinc- 
tion would  give  colour  to  the  notion,  which  cannot 
be  too  strongly  repudiated,  that  the  offended  dignity 
of  a  particular  court  or  of  the  persons  who  compose 
it  is  the  subject  of  punishment  in  such  a  case.  ' '  The 
object  of  the  discijiline  enforced  by  the  court  in  cMe 
of  contempt  of  court,"  says  Bowen.  L. J.,  "is  not  to 
vindicate  the  dignity  of  the  court  or  the  person  of 
the  judge,  bat  to  prevent  undue  interference  with  the 
admiuistra'ion  of  justice"  [Hflmore  v.  Smith,  35  W.  B. 
liiT,  35  Oh.  D.  449,  4o5) ;  and  a  considerable  part  of  the 
undelivered  judgment  of  Wilmot,  C  J.,  to  which  we 
have  referred,  is  devoted  to  showing  that  the  real 
offence  is  the  wrong  done  to  the  public  by  weakening 
the  authority  and  influence  of  a  tribunal  which  exists 
for  their  good  alone.  He  adds  that  such  conduct  is  pre- 
eminently the  proper  subject  of  summary  jurisdiction. 
"  Attacks  upon  t ho  iudgos,"  he  says,  "excita  in  the 
minds  of  the  people  a  general  dissatisfaction  with 
j  udicial  determinataons  .  .  .  and  whenever  men's 
allegiance  to  the  laws  is  so  fundamentally  shaken  it 
is  the  most  fatal  and  most  dangerous  obstruction  of 
jusiice,  and  in  my  opinion  calls  out  for  a  more  rapid 
and  immediate  redress  than  any  other  obstruction — 
not  for  the  sake  of  judges  as  private  individuals,  but 
because  they  are  the  channels  by  which  the  king's 
justice  is  conveyed  to  the  people.  To  be  iuipartial 
and  to  be  universally  thought  to  be  so  are  both  abso- 
lutely necessary  for  the  giving  justice  that  free,  open, 
and  unimpaired  current  which  it  has  for  many  years 
found  all  over  this  kingdom."  With  a  few  verbal 
alterations  these  eloquent  words  will  apply  with  at 
least  equal  force  to  writings  whose  direct  tendency 
is  to  prevent  a  fair  and  impartial  trial,  or  at  least  one 
that  can  be  so  considered,  from  being  had  in  courts 
of  inferior  jurisdiction  which  have  not  the  power  of 
protecting  themselves  from  such  encroachments  npon 
their  independence.  The  public  mischief  is  identical, 
and  in  each  instance  the  undoubted  possible  recourse 
to  indictment  or  criminal  information  is  too  dilatory 
and  too  inconvenient  to  afford  any  satisfactory  remedy. 
It  is  true  that  the  summary  remedy  with  its  consequent 
withdrawal  of  the  offence  from  the  cognizance  of  a  jury 
is  not  to  be  resorted  to  if  the  ordinary  methods  of 
prosecution  can  satiafactorily  accomphsh  the  desired 
result — viz.,  to  put  an  efficient  and  timely  check  upon 
such  malpractices.  But  tbay  do  not.  "I  am,"  said 
Wilmot,  C.J.,  "as  groat  a  friend  to  trials  of  facts 
by  juries  as  any  judge  whoever  did  or  now  does  sit  in 
Westminster  Hall,  but  if  to  deter  men  from  offering 
any  indignity  to  courts  of  justice  "  (and  we  may  wefi 
add  from  interfering  with  the  due  course  of  justice) 
"it  is  a  part  of  the  legal  system  of  justice  in  this 
kingdom  that  the  court  should  call  upon  the  delin- 
quents to  answer  for  such  indignities"  (to  which 
we  add  "  misconduct  ")  "in  a  summary  method,  we 
are  as  much  bound  to  execute  this  part  of  the  system 
as  any  other."  "The  severs!  parts  of  the  system," 
he  adds,  "act  in  combination  to  attain  the  only 
end  and  object  of  all  laws,  the  safety  and  security 
of  the  people,"  words  which  it  appears  to  us  are 
as  appropriate  to  the  question  we  have  in  hand  as 
they  were,  in  the  case  with  which  be  was  dealing,  to 
tbe  appUcation  under  different  arcumstances  of  the 
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lame  great  principle  that  oourta  for  the  adminiitra- 
tian  of  justice  exist  for  the  benefit  of  the  people, 
that  for  the  benefit  of  the  people  their  independ- 
enoe  must  be  protected  from  unauthorized  inter - 
fereuoe,  and  that  the  law  provides  effective  means  by 
which  this  end  eaa  he  sacured.  If  it  ia  to  be  aeoured  at 
all  in  the  case  of  the  inferior  oourts,  it  cian  only  be 
secured  b^  the  action  of  thii  court,  for  they  have  not 
the  power  to  protect  them  reives,  and,  if  it  be  true 
that  the  King's  Bench  is  any  sense  the  custo>  morum 
of  the  Idngdom,  it  must  be  it«  fuuction  to  apply,  with 
the  neoeiaary  adaptations  to  the  altered  oircutn- 
itonoes  of  the  present  day,  the  game  great  principles 
which  it  has  always  upheld.  The  constant  use  of  the 
term  "  contempt  of  court "  has  tended  to  oh  Mure 
both  the  foundation  and  object  of  the  jurisdiction 
and  to  throw  into  the  shade  the  essential  difference 
between  the  jurisdiction  exerciaed  by  the  Court 
of  £ing''s  Bench  and  that  of  the  other  courts.  It  is 
no  departure  from  principle,  but  only  its  legitimate 
application  to  a  new  state  of  thinga  if  others  whose 
conduct  tends  to  prevent  the  due  performance  of  their 
duties  by  those  courts  have  to  be  corrected  as  well  as 
the  courts  themselves.  Of  old  cases  of  this  character 
we  1  have  found  but  two:  Burgh  v.  Bliitd,  10  Mod. 
349,  and  Rex,  v.  Burchett,  1  8tr.  567.  If  the  former 
is  to  be  taken  as  suggesting  that  the  Court  of 
Sing's  Bench  will  never  interfere  in  such  a  case,  it 
is  contraxy  to  a  great  body  of  ancient  ]aw  (see 
Hawbiiu,  book  2,  c.  22,  s.  23),  and  it  ia  so  far 
removed  from  the  case  before  us  in  ita  ciicnmetances 
and  in  the  principles  involved  that  it  caunot  be 
regarded  as  any  auuiority  against  the  applicant.  Brx 
T.  BarchtU  cannot  be  considered  a  decision  of  great 
weight,  and  the  circumstances  of  that  caae  cannot  be 
compared  with  those  with  which  we  have  to  deal, 
nor  was  there  then  any  appreciable  risk  of  the  class 
of  inroads  upon  the  independence  of  the  inferior 
tribunals  which  the  altered  conditions  of  to-day  have 
brought  into  prominence  and  which  have  made  it 
neceaaary  for  us  to  consider  very  seriously  and 
anxiously  the  nature  of  the  j  urisdiction  we  are  asked 
to  exercise  and  the  principles  upon  which  it  is  baaed. 
The  modern  cases  are  those  three  enumerated  ia 
Btx  V.  Piirke.  Until  the  argument  of  Hex  v.  Parke, 
the  Central  Criininal  Court  had  been  looked  upon  as 
a  court  of  separate  jurisdiction,  and  in  that  light  alone 
can  the  decigiona  be  duly  estimated.  The  authoritiea, 
such  OS  they  are,  leave  the  question  entirely  open  for 
our  decision.  The  necessity  of  caution  in  dealing 
with  a  matter  where  the  liberty  of  the  subject  is  oon- 
oerned  has  been  fully  present  to  our  minds.  It  is 
because  we  think  that  we  are  cresting  no  new  juris- 
diction, but  acting  strictly  in  conformity  with  the 
cardinal  principles  ujion  which  the  jurisdiction  to 
commit  for  conduct  tending  improperly  to  interfere 
with  the  administration  of  justice  rests,  that  we  have 
come  to  the  conclusion  at  which  we  have  arrived. 
To  hold  that,  because  in  time  long  gone  by 
the  chief,  if  not  the  only,  danger  to  be  guarded 
against  was  the  illegal  exercise  of  arbitrfvry  jiower  by 
inferior  courts,  therefore  the  King's  Bench  catmot 
afford  them  protwction,  aa  well  as  administer  cor- 
rection, would  we  think,  be  to  mistake  the  application 
of  a  principle  for  the  principle  itself.  The  danger  is 
perhaps  greater  to  inferior  courts  than  it  is  to  the 
superior  courts  of  having  their  efficiency  impaired  by 
publioatious  such  as  those  which  have  given  rise  to 
present  proceedings.  Aa  the  application  asks  for 
nothing  more  than  the  legitimate  application  to  new 
circumataDoes  of  the  old  principles  of  the  common 
law,  ws  have  come  to  the  conduaion  we  ought  to 
grant  the  remedy  invoked.  The  articleB  contain 
statements  respecting  the  person  charged,  of  a 
obaracter  likely  seriously  to  prejudice  her  oaae,  to 


create  a  feeliog  against  her,  and  to  affect  the  minds 
of  persons  who  might  take  part  in  her  trial ;  and  ws 
order  David  Davies  to  pay  a  fine  of  £100  uid  Goats. 

Rule  abaoliite. 

Silioitors  for  the  complainant.  Smith,   Baniell,  t 
Dodt,  for  ffarotd  Lloyd  li  Orosa,  Cardiff, 

Solicitors  for  the  defendant,  Soamcs,  Edwardt,  th 
Junes. 


4 


In  re  Dctehau  Couutt  Couscil  AJTD  Wbst 
Haetlbpool  Cobpobation.  {a.) 

Local  tfovernment — Crmlion  of  county  horaagh — Adjmi- 
•mcni  rif  financial  relatione — Comptatatioa  to  county — 
Local  aovtrrnntnt  Act,  1888  [51  &  52  Viet.  &  4I)j  M, 
32,  62. 

B\f  a  provitional  ordtr  and  eonjirmaUon  Act  a  iorouyh 
which  thtti  formed  part  of  a  county  wa«  trptraitfl  from 
the  county  and  constitaied  a  county  Itoroutjh.  The  pro- 
visional order  provided  for  an  adjustment  retpectinf 
financia,l  relaliona  betuKtn  the  county  and  the  borough, 
and  for  that  purpote  applied  teetioii  32  of  tin  IacoI 
Oovemment  Act,  1883,  with  the  tubititution  of  the  Local 
Oovernment  Board  or  an  arbitrator  appointed  by  them 
for  the  commitiionert  referred  to  in  the  teeiion. 

Held,  that  the  liability  of  the  borough  to  contribute  to 
the  maintenance  of  the  county  bridijtt,  main  roadtt  awf 
other  county  expenset  mhich  had  thus  ceased  was  a  maUer 
with  respect  to  which  the  arbitrator  appointed  to  adjvd 
the  finaTicial  relations  between  the  county  arul  the  borough 
under  section  32  of  the  Local  Oovernment  Act,  1888,  ^M 
power  to  award  compensation  to  the  county, 

Catcrham  Urban  Diatrict  Council  v,  GodstOM 
Rural  District  Council,  62  W.  R.  625,  [1904]  A.  C. 
171,  dittinyuished. 

Award  of  Sir  Hugh  Oiven,  G.G.B.,  stated  with 
regard  to  certain  claims  in  the  form  of  a  special  csa«. 

The  award,  so  far  as  material  to  the  qurstioDi 
raised  for  the  decision  of  the  court,  waa  as  follows : 

"  By  the  Borough  of  West  Hartlepool  Order,  1903, 
which  was  confirmed  by  the  Local  Governmeot 
Board's  Provisional  Orders  Confirmation  (No.  12}  Aot, 
l{j02,  it  was  provided : 

"  Article  II.—'  The  borough '  (of  Weit  Hartlepuolin 
that  order  referred  to  as  the  borounh)  '  shall  be  oon- 
atitnted  a  county  borough,  and  all  the  provisions  o' 
the  Local  Goveromant  Aot,  1S38 '  (in  that  order 
referred  to  as  the  Aot]  '  respecting  county  baroaglu 
shall  apply  to  the  borough  as  If  the  borough  had  b«^ 
named  in  t^e  third  schedule  to  the  Act  and  as  if 
Durham  hud  been  specified  in  that  schedule  aa  the 
county  in  which  the  borough  should  be  deemed  wt 
the  purposes  of  the  Act  to  be  situate     .     .     ,' 

"Article  III.— '(1)  An  equitable  adjustment  ihsll 
be  made  respecting  the  distribution  of  the  proceeds  of 
the  local  taxation  licences  of  the  estate  dutjr  *^^  ^' 
the  local  taxation  (customs  and  excise)  dutiei  ^^^ 
respecting  all  other  floocci^  relations  or  qaestiDiii 
betiveen  the  administrative  conoty*  (of  Doihaio.  u* 
that  order  referred  to  as  the  administrative  ooonty) 
'  and  the  borough     .     .     ■ 

"  (2)  'Any  such  adjustment  between  the  admini»b»- 
tiveoounty  and  the  borough  shall  bemadeby  agrusia^ 
between  the  council  of  the  administrative  county  s**" 
the '  (mayor,  aldermen,  and  burgesaea  of  the  oojJO^? 
borough  of  West  Hartlepool,  acting  by  the  coimial<  la 

(a.)  Beported  by  BsaKura  Rbio,  Esq.,  Baniatsr- 
at-Law, 
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OuA  order  referred  to  as  the) '  oounoil  of  the  borongh 
within  six  months  from  the  oommencement  of  tUs 
order  ...  In  default  of  agreement  between  the 
parties  conoemed  in  the  case  of  any  aach  adjostment 
aa  aforesaid  the  adjustment  may  be  made  by  the 
Local  GoTemment  Bowd  or  if  that  board  think  fit  by 
an  arbitrator  appointed  by  them. 

"(3)  '  For  the  pnrpose  of  any  snoh  adjastment  as 
aforesaid  the  pronsionB  of  the  Act  relating  to  adjust- 
ments between  administratiTe  ooaaties  and  county 
Ixwooffhs  sliall  apply  with  the  necessary  modifiostions, 
and  the  Local  Qovernment  Board  or  an  arbitrator 
appointed  by  them  as  the  case  may  be  shall  be  sub- 
sntnted  in  snob  provisions  for  the  commissioners 
appointed  under  the  Act,  and  notwithstanding  any- 
thuig  in  the  provisions  of  this  order  or  of  the  Act  any 
snoh  adjustment  and  the  determination  of  any  matter 
inadental  or  in  relation  thereto  or  oons'qnent  thereon 
shall  when  made  by  the  Local  Qovemment  Board  be 
deemed  to  be  made  by  them  otherwise  than  as 
arbitrators  and  any  arbitrator  appointed  by  them 
shall  be  deemed  to  be  an  arbitrator  within  the  meaning 
of  section  62  of  the  Act  and  the  provinons  of  the  Act 
shall  apply  aooordingly : 

"Provided— (a)  That  in  lien  of  sub-section  6  of 
section  61  of  tlie  Act  sub-sections  1  and  5  of  section 
87  of  the  Act  shall  apply  to  any  inquiries  which  may 
be  directed  by  the  I^oal  Qavemment  Boatd  ander 
this  article  and  to  the  costs  of  such  inquiries ;  and  (6) 
that  anb-seotion  6  of  section  32  of  the  Act  shall  apply 
to  any  agreement  or  any  award  made  under  this 
■rtiole." 

[Toe  award  then  recited  seciaons  32  and  62  of  the 
Local  Qovemment  Act,  1888,  which  contain  the  pro- 
visions relating  to  adjustments  between  administra- 
tive counties  and  county  boroughs.*] 


*  By  section  32  of  the  Local   Government  Act, 
1888: 

Sub-ssotion  1 :  "  An  equitable  adjustment  respect- 
ing the  distribution  of  the  proceeds  of  the  local  taxa- 
tion lioenoes,  and  probate  duty  grant,  and  respecting 
■II  other  flnanoisJ  relations,  if  any,  between  eaoh 
ooonty,  and  each  county  borongh  spedfled  in  the  said 
soheinle  as  being  deemed  for  tiie  purposes  of  this  Act 
to  be  aituate  in  that  county,  shall  be  made  by  agree- 
ment, within  twelve  months  after  the  appointed  day, 
between  the  councils  of  .each  county  and  ettah. 
borongh,  and  in  default  of  any  snoh  agreement,  by  the 
OObunissioners  appointed  under  this  Act;  and  such 
adjostment  shall  provide,  in  the  case  of  any  expenses 
which  may  in  future  be  incurred  by  the  county  wholly 
or  partly  on  behalf  of  the  borongh  for  the  liability  of 
tarn  borongh  to  contribute,  and,  save  as  provided  by 
this  Aot,  any  existing  liability  to  contribute  or  to 
izionr  expense  shall,  after  the  appointed  day,  cease, 
•nd  an  equitable  provision  for  snoh  cessation  shall  be 
made  in  the  adjustment." 

Snb-seotian  3 :  "  In  such  adjustment  regard  shall 
be  had  to  the  existing  property,  debts,  and  liabilities 
(if  any)  eonnected  with  the  financial  relations  of  the 
oonnty  and  borongh,  and  to  the  consideration  that  the 
ooon^  is  not  to  be  placed  in  any  worse  financial 
position  by  reason  of  ute  boronshs  therein  being  oon- 
stitated  county  boroughs,  and  that  a  county  borough 
is  aot  to  be  placed  in  a  worse  financial  position  than 
it  would  have  been  if  it  had  remained. part  of 
the  ooonty  and  had  shared  in  the  division  of 
the  soma  received  by  a  county  in  respect  of  the 
lioeBOe  duties  and  the  probate  duty  grant,  as  provided 
bf  this  Act,  and  to  the  amount  ofMnefit  and  value 
of  the  services  which  the  borough  receives  in  return 
fw  existing  contributions,  if  anj,  and  to  all  the 
oironmstanoes  of  each  case  which  it  appears  equitable 
to  ooniidei." 


No  equitable  adjustment  having  been  made  by 
ag;reement  between  the  Oounty  Ooundl  of  Durham' 
and  the  council  of  the  county  borough  of  West 
Hartlepool  within  the  six  months  specified  in  the 
order,  the  Local  Government  Board  appointed  Sir 
Hugh  Owen  as  arbitrator  to  make  the  equitable 
adjustment.  The  arbitrator  duly  made  his  award, 
and  with  regard  to  a  large  portion  of  the  sums 
directed  by  the  award  to  be  paid  by  the  oounty 
oonacU  and  the  council  of  the  county  borough  respec- 
tively no  question  arises,  but  with  regard  to  certain 
other  payments  daimed  by  the  parties  respectively 
the  arbitxator  was  requested  to  state  his  award  in  the 
form  of  a  special  case. 

The  particulars  of  the  claims  in  question  and  the 
facts  which  the  arbitrator  found  with  regard  to  them 
were  as  follows : 

The  county  council  daim  that  they  shall  be  paid 
by  the  council  of  the  oounty  borongh,  in  addition  to 
the  sums  which  under  the  foregoins  clauses  of  this 
award  are  to  be  paid  by  that  oounoU,  the  following 
sums,  that  is  to  say : 

(1)  £6,928  in  respect  of  the  repair,  maintenance,  and 
improvement  of  county  bridges ; 

Section  62,  snb-seotion  1 :  "Any  coundls  and  other 
authorities  footed  by  this  Aot  or  by  any  scheme, 
order,  or  other  thing  made  or  done  in  pursuance  of 
this  Act,  may  from  time  to  time  make  agreements  for 
the  purpose  of  adjusting  any  property,  inoome,  debts, 
liabuities,  and  expenses,  so  far  as  affected  by  this  Aot 
or  such  scheme,  (nrder,  or  thing,  of  the  parties  to  the 
•grreement,  and  the  ag^reement  and  any  other  agree- 
ment authorised  by  this  Aot  to  be  made  for  the 
purpose  of  the  adjustment  of  any  property,  debts, 
uabilities,  or  flnandal  relations,  may  provide  for  the 
transfer  or  retention  of  any  property,  debts,  and 
liabilities,  with  or  without  any  conditions,  and  for  the 
joint  use  of  any  property,  and  for  the  transfer  of 
any  duties,  and  for  payment  bydther  party  to 
the  agreement  in  respeot  of  property,  debts,  duties, 
and  liabilities  so  transferred  or  retained,  or  of  such 
jdnt  user,  and  in  respect  of  the  salary,  remuneration, 
or  compensation  payable  to  any  offioer  or  person,  and 
that  dtber  by  way  of  a  capital  sum,  or  of  a  terminable 
annuity  for  a  period  not  exceeding  that  allowed  by 
the  commissioners  under  this  Aot  or  the  Locu 
Qovemment  Board." 

Sub-section  2 :  "In  default  of  an  agreement  as  to 
any  matter  requiring  adjustment  for  the  purpose  of 
this  Act,  or  any  matter  which,  in  case  of  difference,  is 
to  be  referred  to  arbitration,  then,  if  no  other  mode  of 
making  sndi  adjustment  or  detormining  snoh  differ- 
ence is  provided  by  this  Aot,  such  adjustment  or 
difference  may  be  made  or  determined  by  an  arbitrator 
appointed  by  the  parties,  or  in  case  of  difference  as  to 
ilie  appointment,  appointed  by  the  Local  Qovemment 
Board." 

Snb-seotion  3 :  "An  arbitrator  appointed  under  this 
Aot  shall  be  deemed  to  be  an  arbitrator  within  the 
meaning  of  the  Lands  Glauses  Consolidation  Act, 
1845,  and  the  Acts  amending  the  same,  and  the  pro- 
visions of  those  Acts  with  respect  to  an  arbitration 
shall  apply  aooordingly ;  and,  further,  the  arbitrator 
may  state  a  special  case,  and  notwithstanding  any- 
thing in  the  said  Acts,  shall  determine  the  amount 
of  the  costs,  and  shall  have  power  to  disallow  as 
costs  in  the  arbibation  the  costs  of  any  witness 
whom  he  considers  to  have  been  called  unnecessarily, 
and  any  other  costs  which  he  considers  to  have  been 
incurred  unnecessarily." 

Sub-section  4 :  "  ioiy  award  or  order  made  by  the 
oonunisdoners  or  any  arbitrator  under  this  Act  may 
provide  for  any  matter  for  which  an  agreement 
might  have  provided." 
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(2)  £32,610  in  reapcot  of  the  repair,  nu^tenanoa 
and  improvement  of  main  roads ;  and 

(3)  £8,174  in  respect  of  diaoontinning  oontrtbntions 
to  misoellaneons  expenses,  snoh  expenses  (which  are 
hereinafter  referred  to  as  " misoellruieoaa  expanses") 
being  the  expenditore  of  the  county  council  on  salaries, 
registration  of  yoten  other  than  parliamentary  owner- 
ship voters,  law  charges,  printing  and  stationery, 
weights  and  measures  department,  health  depart- 
ment, election  expeoses,  county  rate  basis  expenses, 
petty  sessional  courts  in  the  county,  and  office 
expenses. 

The  county. council  claim  the  Bums  specified  above 
and  numbend  1,  2,  and  3,  on  the  ground  that, 
owing  to  and  since  the  constitution  of  the  county 
borough,  they  have  been  deprived  of,  and  will  for  the 
future  be  deprived  of,  all  oontribntiona  for  the  area 
within  the  county,  borough  towards  the ,  expenses 
incurred  by  them  m  respect  of  the  several  purposes  to 
which  the  claim  relates,  and  the  liability  for  such 
expenses  is  now  and  will  continue  to  be  imposed 
solely  on  the  area  of  the  county  as  diminished  t^'  the 
area  which  has  been  formed  into  the  county  borough. 

It  is  admitted  by  the  council  of  the  county  borough 
that  there  are  no  county  bridges  or  main  roads  within 
the  area  of  the  county  borough,  and  that  the  oontribu- 
tioDS  from  the  area  within  the  county  borough  towards 
miscellaneous  expenses  have  in  past  years  prior  to  the 
constitution  of  the  county  borough  exceeded  the 
amount  of  such  expenses  incurred  by  the  county 
council  for  that  area. 

Tlie  council  of  the  county  borough  claim  that  they 
shall  be  paid  by  the  county  council,  in  addition  to  the 
sums  which  under  the  foregoing  clauses  of  this  award 
are  to  be  paid  by  that  council,  the  following  sums, 
that  is  to  say : 

(4)  £3,225 inrespectofohadreninindutrial  schools 
and  in  reformatories ; 

(5)  £3,214  in  respect  of  subsidised  roads ;  and 

(6)  £305. in  respect  of  fines. 

With  regard  to  the  item  numbered  (4),  the  oonnoil 
of  the  county  borough  claim  the  said  sum  of  £3,225 
on  the  ground  that,  owing  to  and  since  tbe  oonsticut'on 
of  the  county  borough,  an  increased  burden  has  been 
thrown  on  the  area  within  the  county  borough  in 
respect  of  tbe  expenses  of  the  maintenance  of  children 
in  industrial  schools  and  reformatories,  and  the 
burden  on  the  area  now  comprised  in  the  county  has 
been  thereby  diminished. 

It  is  admitted  by  the  county  council  that  the  con- 
tributions from  the  area  within  the  county  borough 
towards  such  expenses  have  in  past  years,  prior  to  ihe 
constitution  of  the  county  borough,  been  much  Ivss 
than  tbe  actual  expenditure  of  the  county  council  in 
respect  of  tiie  maintenance  of  the  children  sent  to 
industrial  schools  and  reformatories  from  that  area.' 

With  regard  to  the  item  numbered  (5),  the  councU 
of  the  county  borough  claim  the  said  sum  of  £3,214 
on  the  ground  of .  the  loss  which  the  area  within  the 
county  borough  has  sustained  by  reason  of  the  dia- 
continoanoe  of  the  contributions  which,  prior  to  the 
constitatioa  of  the  county  borough,  were  made  by 
the  cooaty  council  under  section  11  (10)  of  the  Local 
Qovemmest  Act,  18SS,  towards  the  cost  of  the  main- 
tenance, repair,  enlargement  and  improvement  of 
highways  (not  being  mua  roads)  in  the  area  within 
tbe  borough. 

It  i»  adioitted  by  the  county  council  that,  during 
the  three  completed  years  next  before  the  Ist  day  of 
October,  1902,  they  made  udder  the  powers  conferred 
on  them  by  the  said  Act  voluntary  contributions 
towwds  the  cost  of  highways  (not  being  main  roads) 
in  the  area  within  the  county  borough,  and  that  since 
the  constitution  of  the  county  borough .  such  con- 
tributions by Uieooi}n{v council  have  oecessaril^  ceased. 


With  regard  to  the  item  numbered  (6),  the  oouneil 
of  the  county  borough  claim  the  said  sum  of  £305,  oa 
the  ground  that,  prior  to  the  constitution  of  the 
county  borough,  the  share  of  the  area'  witliin  thst 
borough  in  the  proceeds  of  the  fines  levied  at  petty 
sessions  tlunughout  the  county  was  on  the  basii  of  iti 
reteable  value  in  excess  of  the  fines  so  levied  in  thst 
area ;  that  since  the  county  borough  was  c<»istitaiei 
the  area  within  that  borough  has  lost  the  allocation 
of  that  excess,  and  that  in  consequence  an  additiocsl 
sum  is  available  for  allocation  to  the  county. 

It  is  admitted  by  the  county  council,  that  prior  to 
the  constitution  of  the  county  borough  the  share  in 
the  proceeds  of  the  said  fines  which,  on  the  basil  o( 
its  rateaUe  value,  was  allocated  to  the  area  within 
the  county  borough,  was  in  excess  of  the  finea 
actually  levied  in  that  area. 

It  is  agpreed  by  the  county  council  and  the  coonol 
of  the  county  borough  that  if  under  an  adjuttment 
under  the  said  Borough  of  Wast  HsrUepool  Order, 
1902,  and  the  provisions  of  the  Local  Qovemmant 
Act,  1888,  therein  referred  to,  either  of  those  conncili 
has  a  valid  claim  against  the  other  in  respect  of  any 
of  tbe  items  of  claim  above-mentioned  in  consequence 
of  the  loss  sustaiaed  by  reason  of  the  constitution  of 
the  county  borough,  the  sum  stated  above  in  cosneo- 
tion  with  such  item  shall  be  deemed  to  be  the  lam 
which  represents  the  amount  of  the  loss. 

The  questions  for  the  opinion  of  the  court  are  : 

(1)  Whether  the  loss  sustaiaed  by  the  coanty  council 
is,  under  article  3  of  tbe  said  Boroogh  of  Weit 
Hartiepool  Order,  1902,  and  the  provisions  of  tlie 
Local  Government  Act,  18S8,  therein  referred  to,  the 
subject  of  a  valid  claim  against  the  council  of  the 
county  borough  in  the  case  of  any  of  the  items  of 
claims  numbered  1,  2,  and  3,  and,  if  so,  which  ? 

(2)  Whether  the  loss  snstiined  by  the  council  of 
the  county  borough  is,  under  the  said  order  and 
provisions,  the  subject  of  a  valid  claim  against  the 
county  council  in  tbe  case  of  aoy  of  the  items  of 
claim  numbered  4,  a,  and  6,  and,  if  so,  which  f 

Shearman,  K.O.,  and  B,  I.  Simey,  for  the  Dorhsffl 
County  Gduncil. — The  question  is  whether,  upon  t 
borough  bemg  taken  out  of  the  county  and  constitnted 
a  county  borough  the  loss  to  the  coanty  of  thst 
productive  rate-paying  area  is  a  matter  for  compenssr 
tion  undnr  section  32  of  the  Local  Qovemment  Act, 
1888.  ITatil  recently  it  was  considered  that  then 
could  be  an  adjustment  under  section  62  of  that  Aot 
or  section  68  of  the  Local  Opvemnient  Aot,  1894, 
which  it  substantially  to  the  same  effect.  The  leading 
decinion  on  the  question  was  In  're  Rochdale  Union  awf 
Hoilingden  Union  47  W.  R.  322,  [1899]  1  Q.  B.  640. 
However,  in  Caterham  Urbdn  Dittrict  'CoUncil  v.  God" 
gtone  Bural  DUtrict  Council,  62  W.  E.  625.  [1904]  A  ft 
171.  it  was  held  by  the  House  of  Lords'  that  'l^'** 
parish  was  taken  out  of  a  rural  district  and  oonstitatsd 
an  nrban  district  by  an  order  made  under  section  S! 
of  the  Act  the  loes  of  the  contributions  from  thst 
parish  to  the  highway  rates  of  the  rural  district  vsi 
not  a  matter  of  adjustment  under  section  62.  Their 
lordships'  decision  was,  therefore,  that  section  63  of 
the  Act  of  1888  did  not  authorize  a  claim  to  com- 
peneation  in  the  case  of  a  loss  of  a  profitable  ana. 
Therefore  the  question  in  the  present  case  is  whether 
the  principle  of  the  Gaterfutm  com  applies  to  seottm 
32  of  the  Act  as  well  as  to  section  62.  It  is  snbmittM 
that  it  does  not,  since  the  language  of  section  32  u 
much  wider  than  that  of  section  62.  Sub-section  3 
of  section  32  shows  that  the  Legislature  intenoea 
that  matters  of  this  kind  should  be  tiie  subjects  ol 
adjustment. 

Gripp*,  K.C.,  Maemorran,  K.C.,  and  Fkeliiood 
PriUhard,  for  the  county  borough.— No  distinction  w 
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Babst&noe   can   be    drawn   between    aeotion  62   Mtd 
■ection  32,  uid  therefore  the  deoinon  of  the  Caterham 
ertsf.  Applies.     The  county  oonnciL  are  really  claimio^ 
CompematiQn  for  the  loM  of  a  rate-paymg  area,  but 
aection  32  only  proTidea  for  "  adjustoieat,"  whiuh  ia 
not  an  apt  word  to  expreaa  the  idea  of  "  oompensa- 
tion."      Section  32,  like  section  G2,   deals    only  with 
tb«   adjngtment  of  existing  properly   and  Uabilitiea, 
and   the    lame  principles    apply   whether    the    area 
divided   is    a    county    or    a    rural    district.      Lord 
SaUbury,  LlC,  in  the  Caterham  case  pointi  out  that 
the    word    "  aid j  ai t meat "    a«    distinguished     from 
"compensation"  mean;  a  division  of  existing  assets 
while  "compensation  "  would  quite  rightly  bn  inter- 
preted   to  mean  the  loss    of    some   right  to   obtain 
iocomeby  rating,  or  of  some  area  which  would  furnish 
tho  right    to    get  income.      The  words   "  fiaancial 
retatious  "  in  section  32  do  not  assist  tbe  other  side, 
for  those  words  are  also  to  be  found  in  section  62. 
AVhichever  section   is  considered,  tbe  problem   to  be 
deult  with  is  the  same.     The  substantial  reaiou  why 
a  borough  seeks  to  ba  taken  out  of  the  county  and 
constituted  a  county  boroagh  is  because  it  hiu  been 
unfairly  treated  by  the  county  in  the  amount  that  bad 
to  be  contributed  towards  the  coanty  expenditure. 
If,  then,  compeusation  is  to  be  allowed  for  loss  of  the 
excess  of   rating  over  expenditure  the  greater  that 
exceas  ha*  been  in  the  past  the  greater  will  be  the 
compensation. 

Sheaniian,  K.C.,  ia  reply.— Section  62  does  not 
audtorize  tbe  adjustment  of  "financial  relations." 
The  section  where  it  uses  the  words  is  speAkiag  of  an 
adjustment  under  section  32.  Tbose  words  as  used 
in  section  62  merely  refer  back  to  seotioa  32.  That, 
however,  is  a  small  mutter.  Tho  reaJ  contention 
of  the  county  council  is  that  section  32,  though 
not  Tery  skilfully  drafted,  was  intended  to  be  as  wide 
as  pottttle  and  intended  to  provide  for  the  adjutt* 
ment  being  so  made  as  to  protect  the  ratepayers 
either  in  the  borongh  or  the  county  from  having  their 
bordeu  increased. 

CoAmrELL,  J.^In  my  vii^w  there  is  a  substantial 
difference  between  section  U2  of  the  Local  Govem- 
luent  Act,  1888,  and  the  section  (section  62)  which 
was  before  the  House  of  Lords  in  Vattrhajn  Urbun 
Jfitirict  Cvuticil  T.  Ir^dttviie  Rural  Dutrict  Council,  and 
in  psrtiCDlar  the  difference  is  in  the  last  part  of  sub- 
section \  of  section  32.  The  sub-seotion  begin*  by  pro- 
-ridiog  for  an  ad  j  ustment  *'  respecting  "  certain  specitted 
matten  and  "  all  other  finanoiiil  relittions.*'  Those  words 
are  to  yague  and  unsatinfactory  in  every  way — they  do 
not  speak  of  adjusting  fioancial  relations,  but  of  an 
adjnstmpct ''resppctiug"  ftnaiictitl  relations — that  I 
myself  should  be  whoUy  utiable  to  put  any  definite 
meanicg  on  them  if  they  stood  alone.  But  I  think 
it  wa*  intended  that  there  should  be  an  adjiutment 
of  fiuMioial  relations  generally,  and  that  Mr.  Shear' 
man  correctly  explained  the  reason  why  the  words 
financial  relations  are  iuierted  in  section  62— namely, 
that  ■greements  there  mentioned  as  made  for  the 
parpajsea  of  adjusting  financial  relations  are  agree- 
mentii  antboriKed  elsewhere  than  in  section  62 ;  in 
other  words  that  they  refer  back  to  section  32.  Those 
words  are,  as  I  think,  extremely  diffi.cn)t  to  ooostrne. 
But  the  words  wbicb  I  do  not  think  difficult  to  con- 
strue are  those  of  the  latter  part  of  sub-section  1  of 
•action  32.  That  part  of  the  sub-iection  provides,  first, 
that"sach  adjustment  shall  provide,  in  tbe  case  of 
any  txptmstt  which  may  in  future  be  incurred  by  the 
ooonty  wholly  or  partly  on  behalf  of  tbe  borouKh  for 
the  liability  of  such  borough  to  contribute."  Before 
188S  a  very  large  number  of  things  had  been  done 
(or  tbe  boroaghs  by  tbe  county,  and,  it  it  was  a 
qoarter  sessions  borough,  those  things  were  paid  for 


not  by  way  of  direct  rating,  bat  by  way  of  money 

contributions  raised  by  tbe  borough  upon  precepts. 
The  sub-jection  says  that,  notwitbstandiag  the  pass- 
ing of  tbe  Act,  some  things  will  still  omtintie  to  be 
done  by  the  county  for  the  borough,  and  that  as  to 
those  matters  the  ad  j  ustment  is  to  provide.  The  sub- 
section then  continues  :  "And  save  aa  provided  by 
this  Aat,  any  existing  liability  to  contribute  or  to 
incur  expense  shall,  after  the  appointed  day,  cease, 
and  an  equitable  provision  for  such  cessation  shall  be 
made  in  the  adjustment."  That  seems  to  say  that 
provision  must  be  made  that  certain  things  are  to 
cease ;  for  instance,  the  liability  to  maintain  tbe  main 
roads.  I  think  there  can  be  no  doubt  that  the  Act 
provides  that  in  the  future  the  liability  to  maintain 
the  main  roads  within  the  borough  is  to  be  borne  by 
tbe  borough,  and  that  the  liability  of  the  county  to 
incur  expense  in  connection  with  main  roads  within  the 
borough  is  to  ceaie,  aod  eqaally  tbe  liability  of  tbe 
borough  to  contribute  to  the  expenses  of  the  county 
in  respect  of  the  toads  outside  the  borough  is  to  cease. 
The  adjustment  may  not  alter  thai.  What  it  is  to  do 
is  to  make  an  equitable  provision  for  such  cessation. 
That  must  mean  that  it  is  to  be  taken  into  considera- 
tion somehow  or  other  from  a  money  point  of  view. 

Personally,  I  very  much  doubt  whether  in  making 
that  provision  it  is  right  to  capitalize  the  existing 
difference  between  the  expenditure  in  the  recent  years 
and  the  contributions  of  the  recent  years,  bat  it  is  for 
tbe  arbitrator  to  consider  what  is  equitable.  That  is 
perhaps  a  matter  of  personal  opinion,  but  he  has  to 
make  some  provision  upon  the  subject,  and  that  that 
is  to  tie  an  equitable  one  seems  to  me  to  be  provided 
by  the  Act,  Then  I  think  that  tbe  words  in  sub- 
section 3  are  important:  "  In  such  adjustment  regard 
shall  be  had  to  the  existing  property,  debts,  and 
liabilities  (if  any)  connected  with  the  financial 
relations  of  the  county  and  borough  and  to  tbe 
consideration  that  the  county  is  not  to  be  placed 
in  any  worse  financial  position  by  reason  of 
the  boroughs  therein  being  constituted  connty 
boroughs,  and  that  a  county  borough  is  not  to 
be  plaoed  in  a  worse  financial  porition  than  it 
would  have  been  in  if  it  had  remained  part  of  county 
and  had  shared  at  the  division  of  the  sums  received 
by  a  county  in  respect  of  the  licence  duties  and  the 
probate  duty  grant  as  providid  by  this  Act,  and 
to  tlie  amount  of  benefit  and  value  of  tbe  services 
which  the  borough  receives  in  return  for  existing 
contributions,  if  any,  and  to  all  the  circumstances  of 
each  case  which  it  appears  equitable  to  consider."  I 
cannot  think  that  the  words  referring  to  the  preserva- 
tion of  the  financial  position  oan  be  meant  to  be 
limited  to  financial  position  in  respect  of  licence  duties 
and  probate  duty  grant.  That  matter  is  mentioned 
somewhat  inartistlcally  as  an  illustration  of  one  of  the 
things  contemplated,  but  the  lub-seotion  is  not  con- 
fined  to  these  duties.  I  think  the  scheme  was  not  to 
alter  the  financial  position  as  between  counties  and  the 
boroughs  that  were  made  county  boroughs  further 
than  conld  possibly  be  helped.  It  was  intended, 
as  it  seems  to  me,  to  start  tbe  county  boroughs 
and  the  counties  so  that  the  ratepayers  would 
be  practically  as  nearly  as  could  be  at  starting 
in  the  same  position  as  they  had  been  in  before,  but 
it  was  not  intended  that  that  should  be  so  for  all 
time.  It  was  not  intended,  for  example,  that 
account  should  be  taken  of  the  fact  that  in  all 
probability  West  Hartlepool  would  be  a  very  grow- 
ing place,  and  that  some  of  the  smaller  villages  in 
Durham  might  not  be,  and  thiugn  of  that  sort,  but 
it  was  intended  to  alter  the  machinery,  and,  as 
between  large  boroughs  to  which  this  section  relates 
and  the  counties,  to  start  them  as  far  as  possible  in 
the  same  position  aa  they  were  in  before.    I  think. 
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theiefote,  that  it  wm  within  the  power  of  the 
arbitzator  to  make  an  equitable  profitiuu  of  aome 
loud  for  the  cestatioa  of  the  Uabilit;  to  leoaii  the 
maia  county  bridget  and  main  roadi.  And  the  erame 
thing  appliea  to  the  muioollaneoaa  axpanaea  and  to  tha 
CTOM-ctauu  BgainBt  the  ooiiaty  count^. 

Quatiotit  0/  arbitrator  annoered  in  the  ajjirmativt. 

Solidtors  for  the  county  council,  Maitde  iH  Tunni- 
tliffe,  for  Jialph  Simey,  Durham, 

Solidton  for  the  county  borough,  Baker  A  Co.,  for 
Sigton  Stmpton,  Town  Clerk,  West  HattlofOol. 


^ousf  Of  Eorlis, 

From  CA.  T  .         1    innc 

(Engl*nd).t  Aug.  1.1905. 

ClOUOH  v.  SaMUXL  AlfD  OtH£BS,  (a.) 

Bankruptct/ — Act  of  hankruptct/ — Notice  to  crtditorB  that 
debtor  could  not  meet  hit  engagements — Banhritptcy 
Ad,  1883  (46  tfc  47  Fid.  c  62),  ».  4,  atib-se^ion  I  th). 

A  dtdaration  hy  a  debtor  that  he  it  unable  to  pay  in 
fall,  made  to  his  Stock  Exchange  creditor*,  and  ptrmiaaion 
given  to  thtm  to  dote  their  acaiitnts. 

Held,  not  tujicieni  notice  vnthtn  the  meanirig  of  aectton 
4,  wah- section  1  (h),  of  the  Bankrajitcy  Act,  1883.  that 
the  debtor  had  suspended  or  wai  about  to  suspend  2>ay' 
Toent  of  his  debtM, 

Deeinnn  of  the  Court  of  Appeal  in  In  re  Eeis,  Ei 
parte  Clough,  83  IF.  li.  122,  [ISHM]  2  K.  B.  769, 
affirmed. 

Appeal  from  an  order  of  the  Conrt  of  Appeal 
(Taughau  Williams,  Stirling,  and  Cozens-Hardy, 
L. JJ.)  which  ditchaj-Kod  a  decision  of  "Wright,  J.  (52 
W,  E.  302,  ri9frl]  1  K,  B.  456). 

Tbe  appellaut  was  the  troatee  in  baukruptcy  of  one 
Arthur  Beia,  and  tbe  question  considered  in  the 
judgments  of  their  lordships  was  whether  £eis  had 
committed  an  act  of  bankruptcy  within  the  terua  of 
section  4,  sub-section  I  (A),  of  the  Bankruptcy  Act, 
1883. 

In  1879  Beig,  the  bankrupt,  had  executed  a  settle - 
ment  in  consideration  of  marriage,  whereby  he 
coTenant«d  to  oonrey  to  tbe  truatees  all  future 
acquired  property,  except  business  assets,  to  be  held 
upon  the  trusts  of  the  settlement. 

In  1380  Reis  became  bankrupt,  bat  obtained  his 
discharge  in  1882. 

By  the  year  19(Jl  Beis  had  made  large  profits,  and 
he  invested  some  £17,000  in  purchasing  and  furnishing 
a  freehold  bouse  in  which  he  resided. 

On  the  23rd  of  May,  19U3,  the  trustees  of  his 
marriage  settlement  gave  him  a  written  noti(.« 
requiring  him  to  convey  the  house  and  furniture  to 
he  held  on  the  trusts  of  the  settlement. 

On  the  10th  of  June,  1903,  he,  by  an  instrument  in 
writing,  conveyed  the  house  and  furniture  as  reLjuired, 

In  the  interval— i.e.,  on  the  26t!a  of  May,  1903  — 
Beis  summoned  his  two  largest  creditors  to  meet  liim 
in  presence  of  his  solicitor,  who  told  the  principal 
creditors,  who  were  members  of  the  Stock  Exchange, 
that  Beis  was  in  difficulties  and  would  have  difficulty 
in  meeting  tus  engagements,  and  that  they  nuKht 
dose  their  accounts  at  onoe  so  as  to  diminish  the  loss 
aa  much  as  possibla 

The  Lord  Chancellor  and  Lord  Ma«naghteu  deal 

(«.)  Beported  by  0.  H,  Gbafton,  Esq.,  Barrister- 
at-Law, 


with  what  happened  at  this  meeting  in  Oim 
judgments, 

Beis  was  aubf^equently  made  baoknipt  on  non- 
compliance with  a  bdnkruptcy  notice  founded  on  a 
judf^ment  of  the  2'2ud  of  June. 

The  question  resolved  itself  into.  Was  tne  statement 
of  the  debtor  an  act  of  bankruptcy  so  that  tbe  instru- 
ment of  the  loth  of  June,  li)03,  might  be  set  aside? 
The  Court  of  Appeal  held  that  it  was  iuaufficient  to 
constitute  an  act  of  bankruptcy. 

The  trustee  in  bankruptcy  appealed. 

Herbert  Reed,  K.C.,  and  A.  J,  Dauid  (Berthold  Adttr 
with  them),  for  the  appellant. 

Eorridge,  K.C,  and  E.  W.  Hametl,  for  ths 
respondents. 

Herbert  Reed,  K.C.,  replied. 

Earl  of  HiLSBURY,  L,C, — There  is  only  one  point 

in  this  case  upon  which  your  lordships  called  upon 
the  respondents  to  support  the  judgment  of 
the  Court  of  Appeal,  and  that  was  how 
far  the  facts  in  this  case  show  an  act  of  bank- 
ruptcy committed  by  Mr.  Eeis  before  the  execu- 
tion of  the  instrument  sought  to  be  impe»cbed  by  the 
trustee  in  bankruptcy.  That,  in  fact,  depends  upon 
the  f»cts  as  relevant  to  tbe  new  act  of  baakrup'cy 
created  by  the  Bankruptcy  Act,  18>J3.  That  Act  for 
tbe  first  time  made  it  an  act  of  bankruptcy  if  tbe 
debtor  gives  notice  to  any  of  bis  creditors  that  he  bat 
suspended,  or  that  be  is  about  to  su.spend,  payment  of 
his  debts.  In  order  to  be  an  act  of  haukruptcy  it  mast 
be  a  notice,  and  although  tbe  statute  does  not  requiro 
any  particular  form  of  notice,  »till  it  must  be  s 
notioe.  I  do  not  know  thtit  the  word  "  notici'  "  u^u 
be  made  clearer  than  it  is  by  any  verbtil  explanation. 
but  it  must  be  a  notice.  The  statute  might  have  said 
that  an  admission  of  insolvency  should  be  enough, 
or  that  a  present  st»te  of  iosolveaey  should  be  enoagh ; 
but  it  is  Bufflciently  clear  that  neitlier  oue  nor  the  other 
will  be  Builicieut  as  an  act  of  bankruptcy.  In  earlier 
times  bankruptcy  was  a  crime ;  and  in  dealing  with 
our  law,  to  commit  the  crime  it  was  necessary  to 
commit  an  act  of  bankruptcy.  Two  most  distin- 
guished judges,  Lord  Selbome  and  Lord  Wutson,  have 
pointed  out  in  this  House  that  a  decluratiou  01 
inability  by  a  debtor  does  not  of  itself  and  without 
reference  to  context  or  eircumsbancea  satisfy  Vas 
statute ;  and  if  I  look  to  the  circiunitances  or  the  wordt 
used,  I  concur  with  the  Court  of  Appaal  hare  thiit  the 
debtor  neither  did  nor  intended  to  do  any  such  thing 
as  to  give  notice  to  his  creditors  or  to  any  of  them  that 
he  intended  to  suspend  the  payment  of  bi^  debts. 

What  happened  is,  to  my  mind,  very  clear.  8001* 
speculative  purchases  on  the  Stock  Exchangs  b*^ 
been  depressed  in  value,  and  the  pay  day  was  veT 
near ;  and  Mr.  Eeis,  foreseeing  difficulties  in  tb* 
future,  went  and  consulted  his  solicitor.  This  solicitor 
was  also  solicitor  to  two  of  Mr,  Eeis' s  largest  creditoit, 
who  were  brokers,  and  a  conversation  ensued  betw** 
the  soUdtor,  who,  having  Mr,  Keis  with  him  at  ths 
time,  procured  these  two  creditors  to  come  to  him  »J 
once  as  he  was  in  telephonic  communication  ^ita 
them  both.  "  Itl  was,"  says  Mr.  Spyer,  the  soHoitff. 
"  rather  in  the  nature  of  a  friendly  meeting,  so  ftf  *" 
Mr.  Lumsden  and  Mr,  Hart  were  concerned  "  (the  t*" 
creditor  in  question),  and  Mr.  Spyer  being  uked  U* 
question  in  plain  terms  whether  he  said  any^i'* 
about  Mr.  Eeis's  other  creditors,  or  not  being  •tie  W 
meet  his  other  creditors,  Mr.  Spyer,  referring  to  W 
protesisional  experience  in  banlmiptoy,  8«v»,  "I  *»' 
rather  careful  to  say  nothing  of  the  sort."  Tii«_t"^ 
friends  were  intended  to  get  autiiority  from  B®*  t 
close  their  accounts  so  aa  to  diminish  the  loss  ss  ^^'^ 
^as  possible  when  pay  day  came.  It  was  then  vaggf^ 
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that  two  other  brokers  were  in  tbe  same  condition, 
■with  ttccoiinta  open,  and  tt  would  be  only  fair  to  let 
them  have  the  same  lihorty,  and  Mr.  Spyer  undertook 
to  commnricate  to  them  his  client's  consent ,*  bnt,  to 
my  mind,  the  but  thinf;  Mr.  Reis  had  in  his  miad 
■was  a  notice  that  he  intended  to  suspend  payment  of 
bis  debts ;  his  whole  object  was  time,  ami  what  he 
thought  ho  explained  himself  was,  that  two  days 
might  make  all  the  difference,  and  that  "  a  rite 
iras  due  because  the  depression  was  the  re^t  of  a 
olnmp."  I  have  no  doubt  he  was  hopelessly  insolvent. 
I  have  no  doubt  bis  exi>ectations  of  a  rise  were  vain, 
but  I  snapect  people  who  gamble  on  the  Stock  Ex- 
chasge  very  often  have  vain  expectationa.  But  I  think 
ba  had  do  intention  of  giving  notice  that  he  intended 
to  snspend  payment,  either  in  express  words  or  in 
■ny thing  he  said,  from  which  an  ordinary  buiiness 
man  would  infer  that  what  Spyec  said  on  his 
behalf,  or  what  he  said  himself,  was  a  notice  of  inten- 
tion to  suspend  payment  of  his  debts.  I  daresay  a 
business  man  would  infer  that  be  was  likely  to  do  it, 
or  perhaps  that  he  was  likely  even  to  become  bank- 
rupt, bat  he  would  infer  that  from  the  circumstances, 
and  not  from  anything  said  by  either  Spj'er  or  Eeis. 
I  movie,  therefore,  that  the  appeal  be  dismissed , 

Lord  Macka'ihtbn. — The  real  point  of  the  case 
lias,  I  fear,  been  rather  obacared  by  the  length  of  the 
wgument.  The  question  lies  in  the  narrowest 
oonpsas. 

The  Bankruptcy  Act,  1883,  by  section  4.  mib-section 
I,  creates  a  new  act  of  bankruptcy.  It  declares  that 
a  debtor  ccmmita  an  act  of  bfuikrnptcy  if  he  "gives 
notice  to  any  of  hia  creditors  that  he  has  suspended 
or  that  he  is  about  to  suspend  payment  of  hia  debts." 

Why  was  this  provision  introduced  ?  Certainly  not 
in  order  to  afford  the  debtor  an  opportunity  of  com- 
municating to  hia  creditors  the  fact  of  bis  insolvency, 
■o  that  they  might,  if  they  should  think  proper,  take 
prooeedings  to  make  him  bankrupt.  A  declaration  by 
a  debtor  of  inability  to  pay  his  debtf  filed  in  the  pre- 
aoribed  manner  was  an  ast  of  bankruptcy  already. 
The  object  of  the  new  departure  is  stated,  and  stated, 

1  think,  correctly,  in  the  case  of  In.  rt  Wohtcnholme, 

2  Morrel  31fi,  by  one  of  the  counsel  in  the  course  of 
hia  argument.  "  Before  the  year  1883,"  Mr.  Yato 
Ijce  ia  reported  to  have  said,  "  it  W!is  common  practice 
for  a  trader  to  send  out  notices  saying  he  was  about 
to  suspend  payment.  Afterwards,  howevrr,  dealings 
often  took  place  between  the  debtor  and  his  creditors. 
That  was  felt  to  be  unfair,  and  the  object  of  the  new 
Act  was  to  meet  the  evil  by  making  the  notice  of 
ittspension  a  new  act  of  bankruptcy  in  order  to 
prevent  these  unfair  dealings."  1  do  not,  of  course, 
cite  this  passage  as  an  authoritative  exposition  of  the 
meaning  of  the  Le^Klaturo,  although  it  seems  to  have 
bAen  accepted  by  the  court,  and  the  learucd  counsel, 
aa  tome  of  your  loKlships  may  remember,  was  a 
gentleman  of  great  expprience  in  bankruptcy 
and  the  author  of  a  well-known  treatise  on  the 
subject.  But  I  cannot  conceive  that  this  enactment 
could  have  had  any  other  origin  or  any  other  purpoae. 
Now,  when  this  provision  first  came  under  the  con* 
rideration  of  the  courts  a  very  narrow  construction 
was  put  upon  it.  It  was  said  that  the  notice  must  be 
in  writing  and  must  declare  an  intention  on  the  part 
o4  the  debtor  to  suspend  payment.  It  was  aaid  that 
tha  notice  mnst  be  a  notice  intended  to  be  communi- 
cated to  all  the  creditors  or  to  the  body  of  creditors, 
and  that  the  state  of  circumstances  as  disclosed  must 
be  iuoh  as  to  render  it  not  merely  improper, 
bat  actually  fraudulent  for  the  debtor  afterwards  to 
pay  anybody.  All  these  glosses,  for  which  there  seems 
to  be  no  founiistion  in  the  Act,  were,  I  had  thought, 
swept  away  by  the  decinon  of  the  Court  of  Appeal  in 


/ii  re  Lamb,  55  L.  T.  817,  35  W.  B.  Dig,  13,  and  by 

the  decision  of  the  majority  of  the  same  court  in  /n  re 
Vook,  24  Q.  B.  D.  320,  affirniPdinthi»HouB6««i6.  jiom. : 
Crovk  v.  M>frl^j,  [1891]  A.  0.  31C,  40  W.  K.  Dig.  15. 
The  notice  need  not  be  in  writing.  It  is  enough  if 
notice  is  given  to  any  one  of  the  creditors.  No 
particular  form  is  r; qitired.  There  is  nothing  said  in 
the  Act  about  the  debtor's  intention.  The  question  is, 
what  effect  would  the  communication  have  on  the 
minds  of  the  persons  to  whom  it  is  addrossed.  That 
is  the  test  as  laid  down  in  this  House.  It  is  only  a 
matter  of  common  sense,  as  A,  L.  Smith,  I«.J., 
observed.  All  that  is  required  is  that  a  commuitica- 
tion  proceeding  from  the  debtor,  made  seriously, 
abould  give  the  creditors  or  any  of  the  creditors  to 
understand  from  the  state  of  circumstances  as  dis- 
closed at  the  time  that  the  debtor  has  suspended,  or 
that  he  is  about  to  suspend,  payment.  If  it  cornea  to 
this — I  borrow  the  illustration  from  the  judgment  of 
Fry,  L.J.,  in  In  re  Lamb,  which  was  referred  to  by 
Lord  Selbome  in  Crook  v.  Mor  Jsy— that  the  debtor  has 
said  in  effect,  "  I  am  in  a  position  at  the  present 
moment  in  which  it  is  impossible  for  me  to  go  on 
paying  my  creditors  who  may  apply  to  ma  in  the 
ordinary  course  of  trade,  and  if  1  pay  the  first  who 
apply  there  will  be  nothing  left  for  the  rest,"  that  is 
an  intimation  that  he  will  either  immediately  suspend 
payment,  or  that  he  is  "  about  to  suspend  payment " 
as  soon  as  he  reaches  the  end  of  his  resources. 

And  now,  what  was  the  case  here  ?  An  outside 
stockbroker  has  some  uncollected  debts  calculated  on 
a  sanguine  estimate  to  produce  a  few  hundred  pounds, 
and  which  ultimately  brought  in  £60.  He  has  XT  at 
his  bankers  and  not  another  penny  in  the  world. 
The  trustees  of  his  marriage  settlement  have  laid 
their  hands  on  everything.  Within  a  few  hours  be 
must  find  a  sum  already  ascertained  and  known  to 
exceed  £10,000,  or  be  proclaimed  a  defaulter.  He 
communicates  with  his  creditors  on  the  Btook 
Exchange.  He  makes  his  solicitor,  a  Mr.  Spyer,  his 
mouthpiece.  Mr.  Spyer  explains  to  his  creditors  on 
the  Steele  Exchange  the  state  of  affairs  and  his  client's 
hopeless  insolvency,  with  the  view,  apparently,  of 
inducing  them  to  accept  a  composition  of  something 
under  28.  in  the  ponnd,  to  he  paid,  not  by  the  debtor 
himself,  but  out  of  a  sum  of  £l,0O0  which  he  hoped  to 
obtain  from  the  trustees  of  his  marriage  settlement. 
There  can  be  no  dispute  about  the  facts.  I  am  not 
setting  the  recollection  of  one  witness  against  tfao 
recoUectiou  of  another.  I  a«;ept  the  statement  of 
Mr.  Spyer.  Mr,  Spyer  made  at  the  lime  in  his  bill  of 
coats  a  record  of  what  occurred.  That  record  states 
that  he  waa  requested  by  Mr.  Reis  to  interview  the 
bi'okers  with  whom  he  did  business  for  the  purpose  of 
explaining  the  position  ;  that  he  did  attend  Me«ars. 
Lumaden  and  Hart,  both  of  them  together,  and 
afterwards  Mr.  Harris  and  Mr.  Elliott  separately ; 
and  that  he  did  explain  the  poi'ttion  to  each  of 
them.  The  position  I  have  already  described. 
I  have  no  doubt  Mr,  Spyer  put  it  before 
tho  creditors  honestly  and  truthfully.  When 
the  offer  or  suggestion  of  the  £1,000  was  rejected 
and  the  brokers  closed  their  accounts,  refusing  to 
allow  Mr.  Reia  to  gamble  any  longer  with  their 
money,  it  aeems  to  me  that  it  must  have  been  clear  to 
these  four  stockbrokers,  i(  they  were  persons  of 
ordinary  intelligence  and  knew  anything  about  busi- 
ness, that  Mr.  Reis  was  about  to  suspend  payment. 
The  end  was  in  sight.  It  might  come  to-day  or  it 
might  come  to-morrow  or  the  day  after.  But  come 
it  must.  Tho  age  of  miracles  was  past,  There  was 
nothing  for  it  tiut  suspension.  I  woiud  hold  that  Mr. 
Spyer'a  communication  waa  notice  that  Mr.  ReiB  was 
about  to  suspend  payment  of  his  debts.  However, 
your  lordships  think  differently,  and  the  result  will  be 
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In  re  West  Ooast  Qold  Vikldb  (Limited), 


Court  of  Atpbu. 


thftt  tbe  order  under  appeal  will  be  affirmed,  and  the 
authority  of  Crook  v.  MorJeij,  I  am  afraid,  to  some 
extent  impaired. 

Lord  RoBEKTaoN.— Thii  is  a  delicate  case;  but, 
after  hearing  tbe  argument,  I  have  come  to  a  definite 
opiaion  in  faTonr  of  the  respondents. 

It  seems  to  me  that  in  the  conception  of  BecUon  4, 
sub-section  1  (A),  with  which  we  have  to  deal,  the 
auspensioa  of  payment  of  his  debts  is  a  specific  and 
dehberate  (in  the  Ai^nse  of  intentional)  act  of  the 
debtor,  and  the  suspeosion,  actual  or  intimated,  must 
apply  to  all  the  creditors.  It  is  something  ctifferent 
from  and  over  and  above  iuahility  to  pny.  It  is  one 
of  the  several  courses  which  a  debtor  may  elect 
among,  when  he  finds  himiielf  iiiBolvent.  A  man  faced 
by  a  balance-sheet  which  nieaus  certain  and  sxieedy 
ruin  may  try  to  arrange  with  his  more  pressing 
creditors ;  or  he  may  put  off  the  evil  day  and  stagger 
on,  leaving  the  stoppage  of  his  career  to  be  brought 
about  by  the  action  of  others.  Either  of  theae  conrses 
is  different  from  suspending  payment  of  his  debts.  It 
is,  of  course,  entirely  consistent  with  this  view  that 
the  question  whether  notice  of  tusj)ension  has  been 
given  must  depend  on  the  import  of  what  was  said  or 
written  and  is  relied  on  as  notice. 

Now  the  queatiom  is,  did  Mr.  Rcia  give  notice  that 
he  had  suspended  payment  of  his  debts  or  was  about 
to  suspend  it  P  It  seems  to  me  that  he  did  nothiug 
in  that  direction  except  to  show  (to  two  of  his 
creditors)  his  drcnmatauoee  to  be  such  that  suspension 
of  payment  was  one  of  the  courses  oiten  to  him.  The 
occasion  and  object  of  the  interview  founded  on,  was 
to  iirrange  with  two  brokers  about  closinp;  the 
account.  It  is  true  that  at  that  interview  disclosure 
was  made  of  a  state  of  affairs  which  would  have 
justified  suspension  of  payment.  But  to  me  it  is 
equally  clear  that  what  is  relied  on  as  having  been 
sail}  did  not,  in  its  reasonable  sense,  import  notice  of 
an  intention  to  take  that  step,  and  it  i^i  at  least 
doubtful  whether  the  tenor  of  the  communication  did 
not  rather  point  in  the  opposite  direction.  Nor  did 
tbe  other  persons  present  act  as  if  a  suspension  was 
announced. 

I  agree  in  the  judgments  of  the  learned  Lords 
Justices. 

Appeal  ditmitsed. 

Solicitors  for  the  appellant,  W.  S.  Martin  &  Co. 

Solicitors  for  the  respondents,  Nordon  d-  De  Frtce, 


Oct.  30,  31 ; 

Nov.  a, 


dtwxi  ot  Spjiral. 

From  Chan,  Div.  ] 

(Vaughan  Williams,  Stirling,  and  ' 

Cozens- Hardy,  L.J  J.)  ) 

h\  re  West  Coast  Gold  Fields  (Limited),  (o,) 

Bankruitt'iy- — Tnutte^Right  to  partia'pate  in  turpliu 
audi  of  } iqiiidttinfj  cum/iani/  as  reprrwnUng  hauk- 
r\ipt — Skaret  partly  ptiid  up — Proof  in  haukrapUtf 
not  jMiymetil — Com/xiny —  Liquidation  — DUtributiim 
of  turpi  til  auelt. 

A  iharthilder  Hahle  n»  a  contribiilor;/  to  a  (Xtmjmiy 
mu»t  ditcharije  kin  obii-jation  hrf(/n  he  can  participate  iu 
a  d ittribittiuii  of  iufplut  aasett  of  the  compani/.  Thai, 
where  the  holder  of  partly  paid-up  thartt  in  a  company 
he(/»nts  bankrupt,  and  the  eompani/  provea  in  the  liaiik- 
ruplc^for  the  amount  of  unpaid  talU  on  the  bankrupt't 

(a.)  Reported  hj  Hbkbt   StefH£K,   Esq.,    Bu- 
ri«t«^at-Law. 


thartt,  tite  triutee  cannot,  although  the  company  bai 
rei:eived  a  dividend  on  their  proof,  participate  in  a  di»- 
trihution  of  surpltie  atseti  of  the  company  until  tht 
holders  of  the  /ully  paid-up  ihnrea  therein  hav*  received 
the  amount  paid  hy  them  in  ejxest  of  that  paid  by  th 
holder  of  the  partly  paid-up  tharet. 

In  this  case  the  trustee  in  bankrttptcy  of  a  person 
who  held  partly  paid-up  shares  in  the  West  Coatt 
Gold  Fields  (Limited)  daimed  that  he  should  io 
respect  of  such  shares,  as  representing  the  liankrupt, 
be  entitled  to  participate  in  a  distribution  of  surplu* 
assets  of  the  company  among  its  coatributories. 

It  was  held  by  Buckley,  J.,  that,  there  being  » 
liability  oti  such  shares  for  which  the  company  had 
proved  in  bankruptcy,  the  liability  must  be  discharged 
before  the  trustee  could  participate  as  claimed,  and 
that  proof  in  bankruptcy,  even  if  followed  by  a 
dividend,  was  not  payment  in  cash. 

The  trustee  appealed. 

The  facta  are  fully  stated  in  the  judgment, 

Ihirkmaater,  K.C,  and  Felix  Cauei,  for  the 
appellant, — Proof  for  the  total  liability  and  payment 
of  a  dividend  constitate  payment  of  the  shares  in  full. 

They  cited  In  re  McMahon,  [1900]  1  Ch,  173; 
Stammer t  v.  Ellioit,  16  W.  K.  489,  (186S)  L.  B.  3  Ch. 
195;  Ex  parte  Solomon.  (1821)  1  Q.  &  J.  25;  Ej: 
]yiTte  Hornby,  (1819)  Buck.  351 ;  Ex  parte  We»t  Riding 
Union  Banking  Co,,  (1881)  19  Ch,  D,  105, 

Asthury,  K.G.,  and  P.  M,  Walters,  for  the  rsBpott- 
dent. — The  company's  remedy  against  the  debtor  or 
his  estate  is  extinguished  by  the  proof  in  bankruptcy; 
the  payment  of  a  dividend  iu  the  proof  only  operated 
as  puymeut  pro  tanlo  on  the  shares,  but  the  shares  are 
not  fitlly  paid.  The  decision  in  GritteiCa  ea»e,  U 
W,  H,  1015,  L.  R.  1  Ch.  .J28,  should  be  followed. 
)  Our.  adv.  volt. 

Nov.  9. — StiRlino,  L.J.,  read  the  judgment  of  tJw 
court :     The  facts  which  give  rise  to  the  question  now 
to  be  decided  may  be  stated  vei-y  briefly.     The  capital 
of  the  company  was  divided  into  shares  of  £1  eaclu 
At  the  end  of  1902  Rowe  hold  1,800  of  these  shares, 
on  each  of  which  10s.  only  had  been  paid  up.    On  the 
8th  of  January,  1903,  the  company  made  a  call  of  Is. 
per  share  on  each  of  the  1,WIK)  shares.      On  the  ISti 
of  January,  1903,  a  receiving  order  was  made  a^ainrt 
Rowe,  and  on  the  *22nd  of  January  he  was  adjudicated 
bankrupt.      Subsequently  the  company  carried  in  a 
proof  against  Rowe's  estate  in  respect  as  well  of  the 
unpaid  call  of  Is,  i>er  share  as  of  the  future  uncalled 
liability  of  Ob.  per  share.      This  proof  was  ultimate^^ 
admitted  at  £810,  on  which  sum  the  company  reoeivw 
from  the  trustee  a  dividend  of  Is.  (id.  m  the  pound,  ao 
farther  dividend  has  up  to  the  present  time  been  paid," 
but  it  is  expected  that  the  estate  wiU  yield  a  farther 
Is.  6d.  in  the  pound.     In  April,  1904,  the  compiny 
went  into  voluntary  liquidation.      Alter  payment  ol 
all  debts  and  liabilities  a  surplus  remains.     On  the 
majority    of    the  shares   in  the    company    tbe  full 
nomioal  value  of  i!l  per  share  has  been  paid,  and  toe 
liquidator  proposes  to  apply  the  surplus  in  repayjaeo'^ 
to  the  hollers  of  those  shares  of  3b.  per  share,  which 
wiD  exhaust  the  fund.    The  trustee  iu  Bowe'a  bank- 
ruptcy contends  that,  although  cash  to  tbo  amount  w 
lis,  lid,  per  share  only  has  come  to  the  bands  of  the 
company,  nevertheless  the  1,800  shares  ought  for  "" 
purpose  of  any  distribution  of  surplus  assets  »sstooi 
the  contributories  of    the  company    to  be    treatw 
as  f uUy  paid  up ;    and  has  taken  out    a   siiroin'"'' 
in   the    winding    up    seeking    a     declaration    thw 
this    is    bis    right.        Buckley,     J.,     has     dMW** 
that    the    contention    of    the    trustee    is   not  •*" 
founded,  and   has  dismissed    the    sununons.     ^'"'^ 
this  dedaion  the  trustee  has  appealed. 
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Byiiectioa  lii3  of  the  Comjiames  Act,  1S(S2,  it  is  pro- 
'vided  that  subject  to  sxtiiifaction  of  tha  liabilities  of  tlie 
company  the  projwrty  of  the  company  (where,  as  i« 
the  case  here,  there  is  no  provision  to  the  contrary  Ly 
the  regulations  of  the  company)  is  to  be  "  distributed 
amongst  the  members  accordiiii^  to  their  rights  and 
iut^^rasts  m  the  company."  In  Ex  parte.  Maude, 
Ii.  R.  6  Ch.  App,  jl,  it  was  decided  that  where  some 
eh&res  have  been  fully  paid  up  and  others  have  not, 
the  holders  of  the  fully  paid-vip  sharsa  are  entitled  ia 
s  distribution  of  surplus  assets  in  a  winding  up  to 
reoeJTe  the  amount  paid  by  them  in  excess  of  that 
paid  on  the  other  shares,  before  the  holdera  of  the 
Ifttter  receive  anything.  If,  then,  the  1,S00  shares  are 
to  be  regarded  as  being  paid  up  only  to  the  extent  of 
1  Is.  3d.  per  share,  the  decision  under  ajjpeal  is  fuUy 
justified.  The  appellaat  contends  that  the  proof  in 
the  bankniplLiy  alters  the  case  and  entitles  him  to 
May  that  the  aharos  are  fully  paid  up.  In  support  of 
this  contention  oases  are  referred  to  such  as  Ex  parie 
Hortib^,  Buck,  3>jl,  in  which  it  is  laid  down  that 
•'  proof  is  payment,"  No  doubt  it  is  true  that  proof 
deprive*  the  creditor  of  any  other  remedy  against  the 
debtor  or  his  estate,  and  in  that  sense  proof  is  pay- 
ment ;  but  is  proof  payment  in  the  seme  that  a  com- 
p&uy  incorporated  under  the  Companies  Acts  ia  to  be 
treated  as  having  received,  in  cash,  ii  portion  of  ils 
capital  which  it  does  not  receive?  If  so,  then  imme- 
diately npon  the  admission  of  the  proof  the  shares 
became  fully  paid  up,  and,  as  was  argued  at  the  bar, 
the  trustee  might  have  transferred  them  as  such,  to  a 
purubaser  even  though  no  dividend  was  ever  paid  in 
the  baokniptcy.  But  section  25  of  the  Companies  Act . 
ISfj?,  provides  that  every  share  of  a  company  shall  be 
beld  lubject  to  the  payiuent  of  the  whole  amount 
thereof  in  cash,  unless  otherwise  provided  by  contract 
in  writing.  Proof  is  not  payinent  in  cash  unless  fol- 
lowed by  dividend,  and  then  only  to  the  extent  of  the 
diTideud  paid.  And  though  the  enactment  just  men- 
tiOQfid  has  been  repealed,  shares  must  still  be  p.iid  up 
in  money  in  the  abseinie  of  a  valid  agreement  for 
pajrment  in  money's  worth.  This  view  is,  we  think, 
m  scoordaooe  with  that  taken  by  the  Court  of  Appeal 
and  the  House  of  I/ords  of  the  general  scope  of  the 
provisions  of  the  Companies  Acts  with  respect  to  the 
csipttal  of  companies,  in  the  recent  case  of  Randt  Gold 
iUning  Co.  V.  jVcuj  BiilkU  Eerttffing  (LimiUd), .')!  W,  R. 
3_ftl,  [1903]  1  K  B.  461.  [1904]  A.  G.  165  ;  sesinpar- 
ticnlar  the  observations  in  the  judgment  of  Lord 
H&hibur>',  L.C.,  at  pp.  4(J6-7  of  the  report  in  [1903] 
1  K.  B. 

"What  hajs  been  said  suffices  to  dispose  of  this  appeal, 
but  it  may  be  well  to  iidd  a  few  remarks  on  some  points 
"which  were  pressed  upon  us  in  argument.  Our  atten- 
tion was  directed  to  the  fact  that  the  distribution  of 
the  bankrupt's  estate  is  not  yet  closed,  and  that  there 
IS  a  potsibility  of  future  dividends.  It  was  asked, 
while  this  state  of  things  continues,  how  is  the  lia- 
bility on  the  abaies  to  be  defined  in  the  event  of  a 
•ale  by  the  trustee  of  these  shares?  It  was  said, 
and  with  truth,  that  the  company  caimot  have 
both  the  bentfit  of  the  proof  and  the  UabQity 
of  the  purchaser  for  what  remains  unpaid  on 
the  shares.  The  question  so  asked  does  not 
arias  in  the  present  case,  but  it  seems  to  us  that 
one  answer  may  be  this.  The  trustee's  duty  is  to 
tr^ansfer  to  the  purchaser  aU  the  interest  of  the  bank- 
rupt in  the  sharea :  lee  Bankruptcy  Act,  1S6.3,  s,  AO, 
sab-section  3.  That  intorest  comprises  both  that 
wMcll  has  arisen  from  the  payment  actually  made  in 
respect  of  each  share  and  the  benefit  which  will  accrue 
by  the  increase  of  value  in  the  shares  by  the  payment 
of  further  diWdeuds  under  the  proof  in  the  bank- 
ru|jtcy.  The  liability,  therefore,  would  be  the  amount 
wbLcb   remaitta  onpud  on  the  shares,   but  with  tht 


benefit  of  any  further  diaidend*  under  the  proof ;  and 
tha  right  to  such  beneSt  would  properly  be  recognized 
by  the  oompiiny  in  the  certificate  given  to  the  pur- 
chaser. Certainly  there  appears  to  be  no  insuperable 
difficulty  in  deflning,  in  this  or  some  other  way,  the 
liability  in  question.  Again  it  was  said  that  several 
courses  were  open  to  the  company  when  the  proof 
was  carried  in  ;  that  the  course  actuidly  selected  ttirew 
the  greatest  burden  on  the  bankrupt's  estate ;  and 
that  iu  these  circumstances  injustice  would  be  done 
to  the  other  creditors  of  the  bankrupt  if  the  company 
were  not  held  to  be  precluded  from  saying  that  the 
sharea  were  not  fully  paid  up.  No  doubt  under  the 
provisions  of  the  Bankruptcy  Act  the  company  might 
have  taken  any  one  of  several  courses ;  but  we  fail  to 
see  that  the  adoption  by  one  creditor  of  that  which 
be  considers  die  moat  advantageous  to  himself  gives  the 
other  creditors  any  right  as  against  him,  even  althotigh 
that  course  may  be  the  most  disadvantageous  to 
ihem.  Further,  Cich  dividend  paid  to  the  company, 
though  it  takes  away  something  from  the  other 
creditors,  at  the  same  time  would,  as  a  general  i-ule, 
add  somoihing  to  the  valae  of  the  shares  of  which 
the  other  creditors  would  on  a  sale  get  the  benefit ; 
and,  in  our  opinion,  less  than  justice  would  be  done  to 
the  company  if  that  benefit  were  carried  to  the  extent 
of  treating  the  shares  as  fully  paid  up.  In  any  case, 
we  are  unable  to  see  that  the  company  is  estopped 
from  saying  that  the  shares  have  not  been  fully  paid 
in  cash.  The  company  has  never  represented  that  the 
shsres  have  been  fully  paid  up  iu  cash  ;  neither  the 
trustee  in  bankruptcy  nor  any  of  the  creditors  has 
acted  on  such  a  representation  in  ignorance  of  the 
truth,  and  there  is  no  room  for  the  application  of  the 
doctrine  which  formed  the  basis  of  the  decision  in 
llurkinii/iiiiii  V.  Nkolh,  26  W.  E.  819,  L.  R.  3  App.  Cas. 
1004.  Lastly,  the  case  of  Stamma-a  v.  Elliott,  L.  R.  3 
Ch.  App.  193,  which  was  much  relied  upon,  does  not 
govern  the  present,  for  the  simple  reason  that  the 
quostitn  there  arose  with  reference  to  the  rights* 
iatcr  se  of  the  residuary  legatees  of  a  testator's 
estate,  iind  did  not  in  any  way  involve  the  con- 
sideration of  the  peculiar  rights  and  liabilities 
created  by  (he  Companies  Acts  on  which  the  decision 
in  this  case  turns.  In  our  opinion  the  appeal  fails, 
and  must  be  dismisse<l  with  costs. 

Sohcitors  for  appellant,  Mortei/,  Skirreff,  ifc  Co, 

Solicitors  for  respondent,  Dollman  it,-  Pritchard. 


Appeal.  1 

(Qotlins,  M.R.,  atd  Homer  and  !  Oct.  26. 

Mathew.  L.JJ.J  I 

OasiotfD  V.  Campbell  &  Habrisok  (LrMrrsD).  {n.y 
Master  and  lerwtnt — ETnplot/ers'  liability — Accident — 
Comptniatiori  —  DependitnU  —  Partial  dependency  — • 
Amount  of  enmpensatitm — Workme-n')  Compensation 
Act,  1897  (60  it  61  Viet.  e.  37),  ScAwfute  L,  cfause 
t  (a)  [ii.). 

A  workman  was  killed  by  an  accident  ariiiny  out  of 
and  tV»  the  coKrie  of  his  employment.  During  the  last 
three  ytara  his  weekly  tarnimjs  had  been  18 j.  lOJ^.,  and 
Ma  wife  earned  la.  tOJff.  a  meek  in  addition.  Thty  had 
no  other  mean)  of  liuiny.  Bis  widov)  having  claimed 
eompenaation  under  the  Wiirkm^a  Compensation  Act, 
1897.  09  in  part  depmdtnt  upon  hia  earnings  tnithin 
Schedule  I,,  chmse  I  (a)  {ii.),  to  the  Act,  the  employeri 
contended  that  in  order  to  arrive  at  tht  turn  which  tvouhf 
be  " rtaaonable and  proportionate  to  the  injury  to"  the 

(a,)  Reported  by  W,  F.  Barry,  Esq.,  Banristflr-at- 
Law. 
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OsHOND  V.  Campbell  &  Habbisoit  (Limitkd). 


GOUBT  OF  Af  PZAL. 


widow  vnthiti  tfie  meaiiimj  nf  the  daute,  the  amount 
re^iired  to  maintain  A<m  in  hia  li/ttimtTtiuit  htdtdacted 
from,  hit  earnituji,  and  the  maximum  tarn  pagalle  as 
coinpeneation  mttit  be  propnriionaieli/  reduced.  The 
eouiitg  court  judge  awarded  j£150. 

lleid,  that  the  principle  fitr  the  aiiuiment  of  compen~ 
aation  wa»  the  $ame  as  in  the  can  of  total  dependency, 
ex.cept  that  in  the  ease  0/  partial  dependency  the  appU- 
taiit't  other  tottrc4i  t/  income  should  be  taken  into 
aceount ;  that  the  amount  required  to  maintain 
the  fieaated  man  in  hit  lifetime  did  not  enter  into 
the  calculation,  and  that  the  coitnitf  court  jitdgi  had  vol 
misdirected  himself  in  assessing  the  compeniation  at  £laO, 

Appeal    from    &a    award    under    the    Workmen's 

Compensatioa  Act,  IS9T,  nisde  by  Judge  Bompai, 
K.C.,  Bitting  at  the  Bradford  Coaoty  Court. 

The  applitisnt  was  the  widoir  of  a  dewased  work- 
tnan  who  met  with  a  fatal  accident  ariiing  out  of  ftod 
in  the  course  of  hia  emplojroient.  It  was  admitted  that 
the  employmtit  wu  one  to  which  the  Act  applied. 
The  ftpplicaut  claimed  compenBation  as  baTing  been 
in  part  dependent  upon  bii  earninga  at  the  time  of 
his  death.  The  deceased  man's  wage*  were  19*.  lO^d. 
»  week,  and  the  appliouit  used  to  euo  la.  lO^d.  a 
week.     Tbe  county  court  judge  awarded  her  £150. 

The  employers  appealed. 

./.  A,  Gompftrm,  for  tbe  empIoyerB. — ^The  county 
judge  calculated  the  compenaation  upon  a  wrong 
principle.  Olauae  1  (a)  (i.)  of  Rebedula  I.  to  the 
Workmea'a  Compenaation  Act,  1897,  deali  with  tbe 
Guie  of  a  workman  leaving  depeudanti  wholly 
dependent  upon  biit  etirnings  at  the  time  of  his  di>ath, 
Kod  in  that  cose  the  comtienBation  is  to  be  a  fixed 
gum  equal  to  the  deceased  workmau'i  esminga  during 
tbe  three  years  next  preceding  tbe  injury,  auch  aum 
not  to  be  less  tban  £150  and  not  to  exceed  £300. 
That  olausa  providee  for  compeciatioD  apart  from 
'any  oonsideration  of  the  loai  or  injury  to  the 
dep«ndanti.  Clanae  1  [a]  {».)  deala  with 
the  otae  of  partial  dependency,  which  is  the 
present  case.  There  a  different  prinoiple  ia 
applied,  and  tbe  injury  to  the  depend auta  comes 
into  the  calculation,  because  the  compensation 
is  to  be  such  iDm,  not  exceeding  in  any  case  tbe 
amount  payable  under  the  precediog  clause,  aa  may 
oe  determined  to  be  "reaionable  and  proportionate 
to  the  injury  to  tbe  said  dependants."  In  order  to 
ascertain  tlie  injury  to  the  applicant  caused  by  her 
husband's  death,  the  amount  required  for  hia  main- 
tenance in  his  lifetime  must  be  deducted  from  his 
wages,  and  the  maximum  sum  payable  as  compenaa- 
tioD  in  the  case  of  total  dependency  must  be  propor- 
tionately reduced,  Tbe  reason  why  the  clause  con- 
templates that  the  maximum  aum  may  be  payable  in 
tbe  case  of  partial  dependency  ia  that  the  workman 
nay  have  had  an  annuity  terminating  on  his  death, 
which  would  have  been  sufficient  to  maintain  him 
apart  from  bis  wages,  and  in  such  a  case  the  amount 
required  for  his  maintenance  cannot  he  deducted  from 
his  earnings.  The  county  courb  judge  Las  not 
dednoted  anything  from  tbe  deceased  man's  earnings 
for  his  maintenance,  as  he  hat  awarded  £laO,  which  > 
is  about  £5  less  than  the  maximum  sum  payable.  It 
is  absurd  to  suppose  tbat  this  aum  of  £5  oould  bare 
been  deducted  from  the  maximum  sum — namely, 
three  years'  wages,  as  tbe  amount  required  to  main- 
tain the  deceased  workniau  during  the  three  years. 
The  judge  therefore  acted  upon  a  wrong  prinoiple  is 
awarding  £lfiO. 

He  referred  to  Main  Collieri/  Co.  y.  Daviet,  [1900] 
A-  C.  S5B,  48  W.  £.  Dig.  114. 

J.  J.  Wrighi,  for  the  applicant,  was  not  called 
upon.  I 


CoLLIKS,  M.R. — In  my  opinion   this  appeal  fails. 
The  applicant  is  the  widow  of  a  workman  who  wm 
killed  by  an  accident  arising  out  of  and  in  tha  conisa 
of  bis  employment,  and  sbe  was  at  the  ttm«  of  her 
husband's  death  in  part  dependent  upon  bis  earnings. 
The  only  question  bsfore  the  court  is  as  to  the  amount 
of    tbe    compensation    to    which    the    applicant    it 
entitled.     That  is  regulated  by  clause    1    (a)  (iL)  of 
Schedule  I.  to  the  Workmen's  Compensation  Aot,  1897. 
Clause  1  [a]  (i.)  deals  with  the  compensation  payable 
where    the    deceased    workman     leaves    dependant) 
wholly  dependent  upon  his  earnings,  and  it  proridea 
tbat  "the  amount  of  compensation  shall  be  a  suoi 
equal  to  his  earnings  in  the  employment  of  the  same 
employer  during  the  three  years  next  preceding  ths 
injury,  or  the  sum  of  £130,  whichever  of  those  snmi 
ia   the  larger,   bat  not  exceeding  in  any  case  £300, 
provided  that  the  amount  of  any  weekly  payments 
made  under  this  Aot  shall  be  deducted  from  such  sam, 
and  if  the  period  of  the  workman's  employment  by  tbe 
said  employer  has  been  less  tban  the  iaid  three  years 
then  the  amount  of  bis  earnings  during  tbe  said  threa 
years  shall  be  deemed  to  be  15G  times  hia  average 
weekly  earnings    during   tbe   period  of    bis   aotul 
employment  under  the  said  empliiyer."    Tbe  fichems 
of  compenaation  established  by  tbe  Act  is  to  be  fonxd 
in  that  clause  of  the  schedule  as  weU  as  in  the  next 
clause,  which  deals  with  the  case  of  partial  depeudenoy. 
The  scheme,  as  appearing  in  olanse  1  (u)  (i.),  is  not 
an  attooipt  to  appraise  the  precise  amount  of  the  loM 
and  to  award  an  equivalent  amouot  of  compensatti;)!]. 
It    is  a  rough-and-ready   scheme  for    fixing    com- 
pensation, with  a  maximum  beyond  which  the  com- 
pensation uiuft  not  go,  and  that  is  probably  the  mods 
adopted  for  fixing  the  amount  of  tbe  compeniation, 
because  perhaps  It  may  be  payable  by  persons  who 
are  not  morally  responsible   for  tbe  accident.     Tlit 
scheme  does  not  purport  to  bs  a  scheme  for  complete 
and  exact  compensation,  but  it  proceeds  upon  some- 
what arbitrary  lines.      Tbat   ii  tbe  case   where  tbe 
claim  for  compensation  is  made  by  a  person  who  was 
at  tbe  time  of  the  death  wholly  dependent  upon  the 
deceased  man'a  earning.     It  ignores  all   considers- 
tious  aa  to  what  part  of  the  deceased  man's  wages 
were  spent  upon  the  man  himself  either  for  his  mam- 
tenance  or  for  other  purposes.    Then  comes  clause  1 
(a)   (ii.),    which  provides:    "If   the   workman   daes 
not   leave    any  such   dependants,    but    lesTM     any 
dependants  in    part   dependent    upon   his   earnings 
at  tbe  time  of  his  death,  such    aum   not    exceeding 
in  any  case    tbe   amount  payable    unrler   the  fore- 
going  provisions     aa    may   be   agreed   upon,  or   in 
default  of  agreempnt  ma^  be  determined  on  arbitra- 
tion   under   this  Act  to  be  reasonable  and  propor- 
tionate to  tbe  injury  to  the  said  dependants."     Tbe 
applicant  here  comea  within  that  clause,  aa  she  was 
only  partly  depeudeut  upon  the  deceased  man's  earn- 
ings.     That  clause,  however,  does  not  introduce  a 
new  prinoiple  or  mode  of  calculating  the  compensa- 
tion.    It  only  differs  in  one  respect  from  the  preced- 
ing olauie — namely,  that  it  deals  with  a  case  where 
there  was  another  source  of  income  to  the  applicant 
besides  the  deceased    man's  earnings.    That  is  tbe 
only    element    of    difference    introduced    into   tbe 
calculation  of  the  compeiuation.     Tbat  other  sonres 
of  income  in  the  present  case  was  almost  inappreciable> 
and  the  county  court  judge  has  given  conaideratioa 
to  it.     There  is  no   evidence  that  the  judge  mi*' 
directed  himself  upon  this  point.     With  reterenoe  b> 
the  case  of  Main  Colliery  Co.  v-  Davits,  tbat  caseJ* 
not  in  point     The  question  in  tbat  case  was  whetb^ 
tbe  father  could  be  described  as  depeudent  upon  bi* 
son.     The  question  of  dependency  is  admitted^  hets^ 
and  we  begin  the   discussion  with   that   admiMJOB- 
The    dependency   here    was   in    fact    almost   i<>w 
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dependency,  except  for  a  imall  Bum,  and  the  ooanty 
court  jndffe  hsi  avr&rded  com  pentagon  upon  tbat 
footiag.  In  my  optniou  tb«  sward  of  the  county 
court  judfte  csnuot  be  interfered  witb.  and  the  app«&l 
mait  be  dismiMed. 

Koinoa,  L.J. —I  agiee.  The  precent  case  ae^ms  to 
me  to  be  an  Attempt  to  appetd  upon  a  qtieatina  of 
fact.  There  WM  uo  miRdireotios  on  the  p^rt  of  the 
coQntr  court  judge,  the  compeflsation  was  not 
Awarded  upon  any  wrong  principle,  and  the  sum 
awnrded  did  not  exceed  the  tnaximnm  allowed  by 
the  Act.  No  ground  has  been  ehoim  for  interfering 
'with  the  deciaion  of  the  judge. 

Mathsw,  L.J.~>I  ant  of  the  lame  opioioii.  The 
atoount  payable  in  the  com  of  total  dependency 
woold  hftve  been  £la6.  The  present  in  not  a  caie  of 
total  dependMicy,  and  the  county  court  judge  took 
that  into  acootmt.  I  agree  with  the  Master  of  the 
Rolllthat  cUnse  1  (a)  (i.)  and  clause  1  (a)  (ii.)  mu)t 
be  cocstriied  together. 

■dppeol  dirmUKd. 

Salidton  for  the  applioant,  Wrtmltd,  Hind,  & 
JlohtrU,  for  Scoll,  E'amct,  <t  Moaiman,  Bradford. 

Solicitota  for  the  employers,  IVilliam  Hard  (fe  Satu, 
for  J.  Litter  Booth,  Bradford. 


fl^igfy  (Soutt  of  ^ustiK. 


Chan.  Div. 

Farwoll,  J. 


Aug.  9,  10,  190a. 

hi  ft  Hl'mt'8  Settlch  Estaies  akd  Skttlbd 
Lank  Act.  (a,) 

»SmMilavd — t'ajiital  raonei/»  in  thf  hantU  of  trwstism  — 
f  IHneli0a  a»  to  invteioifnl  by  tenniii  /nr  lift  —  VmdTol 
'  »/  court — Settled  Land  Aet,  1682  {-to  ■£■  40  Vki.  c. 
38),  M.  21,  22,  »uh-aecli<ni  2  ;  »,  33. 
A  ttnatil  for  lift  tlirtcted  tht  truatfti  to  invest  j£2.6J0, 
(nrt  of  monryt  derivtd  from  tht  sale  of  tett/ed  property, 
in  the  purchatr  of  eight  Uaiehold  homes,  Theta  houses 
vxrt  held  for  term),  of  which  more  than  sijttj  years  were 
UTuxpirtd,  but  they  mere  proved  to  be  not  worth  foore 
than  £l,ifyO.  Th«  trtttteeJi  took  ottf  «  summons  for  the 
direction  of  tht  court  under  section  H  of  (he  •SHiled  Land 
Att,  1882,  cutdng  whether  they  were  bound  to  carri/  out 
thepuTchiue  a*  directed  by  the  tenant  for  life. 

Held,  that  tA«  trutttea  were  not  bQund  to  make  tueh 
pwehoie. 

Originating  summons. 

In  this  case  the  plaintiifd  were  the  trustees  for  the 
pnrpoaei  of  the  tSetUed  Eiuod  Acts  of  the  settlement 
created  by  the  will  of  the  testatrix  dated  the  28  th  of 
Mbptenlier.  1S63. 

^B  A  freehold  estate  in  Dstoq  was  settled  by  the  Batd 
irilL 

The  defendaats  were  the  tenant  for  life  under  the 
•aid  settle! tuent  and  the  assignee  of  his  interest  at 
tenant  for  life, 
_     The  testatrix  died  on  the  28th  of  June,  1869, 
HL  The  tenant  for  life  was  adjudicated  bankrapt  on 
'we  2nd  of  March,  1880,  and  by  i^n  indenture  of  the 
SOth  of  April,  1898,  the  official  receiver  in  bankruptcy 
■saigsed  the  property  of  the  tenant  for  life  to  John 
■ffllliam  Leppard, 
By  an  order  of  the    2nd  of  July,  1898,   the    life 

(».)_jtgported  by  P.  Joer  Boiand,  Esq.,  Banieter- 
at-Lav. 


estate  of  the  tenant  foe  life  was  Tested  in  the  said 
assignee . 

By  an  indenture  of  the  18th  of  January,  IflOi,  the 
tenant  iM  life  in  exercise  of  his  power  under  the 
Settled  Land  Act,  1882,  sold  the  said  estate  for 
£J>,000,  and  later,  in  1904,  he  agreed  to  buy  eight 
leasehold  houses  for  £2,650,  part  of  the  said  £5,000. 

In  May,  190*,  the  tenant  for  life  gave  a  formal 
direction  to  the  trustees  to  apply  the  said  sum  of 
X'2,6a0  in  the  purchase  of  the  said  eight  leasehold 
houses.  This  the  tmstees  refused  to  do,  and  they 
took  out  this  aunimont  for  the  direction  of  the  court 
pursuuit  to  section  44  of  the  Settled  Land  Act,  1S82, 
asking  whether  they  were  bound  to  apply  the  said 
moneys  as  directed  by  the  tenant  for  Ufe.  It  was 
proved  that  the  said  leasehold  houses  were  not  worth 
more  than  £1,400,  and  were  in  every  respect  ft  most 
undesirable  trustee  investment. 

Upjohn,  K.C.,  and  Jolly,  for  the  remaindermen, 

J,  Holt,  iat  the  tntstees. 

Butcher,  K.C.,  and  B,  J.  Parker,  for  the  tenant  for 
life. 

Peterson,  for  John  William  Leppard, 

Fabwell,  J.,  in  giving  judgment,  said  that  by 
section  M  of  the  Bottled  Land  Act,  1882,  a  tenant 
for  life  was  in  the  same  position  as  a  trustee. 
/)i  re  Lord  Colcridye't  Settlement,  44  W.  R.  59,  [IS95] 
2  Oh,  704,  only  decided  that  the  discretion  given  by 
the  Act  was  to  be  exercised  by  the  tenant  for  life 
and  not  by  the  trustee.  The  court  could,  therefore, 
restrain  him  from  making  an  improper  investment. 
In  this  case  the  tenant  for  life  and  his  aswignea  have 
shown  no  consideration  for  the  remaindermen,  and 
have  made  no  honest  attempt  to  protect  their  interests. 
The  trustees  need  not  comply  with  the  direction  of 
the  tenant  for  life. 

Solicitors  for  the  remaindermen  and  tnutees, 
Morgan,   Upjohn,  «t  Leeeh, 

Solicitor  for  the  tenant  for  life  and  John  William 
Leppard,  H.  0,  Knight. 


K,  B.  Biv.  1 

(Lord  Alverstone,  L.C.J. ,  and  J  Nov.  7. 

Wills  and  Darling,  JJ.)       } 

KiBBY  AHD  A^OTHSR  V.  BABBBB.   (a.) 

Election  law — Be;iiitriitimi^Parh'timenf«r^  fratmhise  in 
county — £10  occujioiioa  t/uulijiration — Claim  of  two 
Joint  occupier)! —  1  'nine  of  premises  only  £20 — Third 
perion  <3tfea<l}f  on  overseera'  list,  Httolijtcted  to,  for  tama 
premiers — Representation  of  the  I'eople  Act,  1867  {30 
(t  31  (Vet.  I-,  102),  >.  27 — Re pretaittition  of  the  Peo^ile 
Ad,  1884  (48  ViH.  v.  3),  s.  5. 

The  Rejiremntntion  of  the  People  Act,  1867,  ».  27, 
enacts  :  "In  a  county  where  /ireniittx  are  in  the  joint 
fKCnpation  of  eevenil  person*  as  ou'nera  or  teiutntt,  and 
the  dear  yearly  italut  of  such  premiiei  it  tuch  at  leotdd, 
if  divid»l  iimoiiijit  tht  seetral  0cciij>iers,  so  far  aa  the 
value  is  conitrned,  confer  on  each  of  them  a  vote,  then 
each  of  such  Joint  occupieri  »hall,  \f  otherwiit  qwUijUd 
,     ,     .     lie  eittitled  to  be  reiiittcreti  (M  a  voter,     .     .     ." 

Section  5  oy'  (Ac  Representation  of  the  People  Act,  188*1, 
enacts:  "Every  mttn  oanjtyimj  any  ,  .  .  fcn»- 
jn#n<  in  a  county,  of  a  clear  yearly  value  of  not  lest  than 
£10,  shall  lie  vrditltd  to  be  rc/itilcred  a*  u  voter    .     .     , 

(a.)  Reported  by  Ebskiks  Beio,  Esq.,  Barrist«t-at- 
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in  rtipeet  of  tuck  occupation,  enhjtd  to  the  like  ctmditions 
M  a  man  is  ai  the  jiasiing  0/  this  Act,  entitled  tu  hr 
re'jisUrfd  as  a  voter  ,..»'»  retpect  of  the  chanty 
occupation /i-anchim." 

K,  (imi  W,  claimed  to  haix  their  names  inttrted  in 
THvision  I.  of  the  occupiers^  li»t  in  a  p/ttfiamentaTy 
coiiMy,  inretpeftof  a  ilO  occupalifm  qtialijication^  th( 
nature  of  their  qttalijimtiofi  at  described  in  their  elainu 
being  "officet  (joint)."  The  qjuiHfging  premiies  po«- 
siited  of  a  home,  of  the  dear  yearly  value  of  only  i20. 
of  tvhich  the  claimants  were  lessees,  and  thei/  wed,  /-r 
the  purpose  of  their  buiiness,  three  rooms  and  a  cellar  in 
said  hmise,  and  alto  one  bedroom,  occasionally,  Thr- 
remainder  of  said  house,  eoniisting  of  three  roojns,  tons, 
as  the  barrister  found,  "oeeapicd"  by  ff.  awl  his  wife, 
G.'t  wife  btins  employed  and  paid  by  the  elaimante  as 
their  caretaker.  O.'s  name  had  6ee»  intered  6y  the  ot>er- 
seert  in  Division  II,  of  the  occupiers^  list  in  respect  of  the 
mill  house,  and  no  objection  had  been  taken  to  that  entry. 
There  wa«  no  tbidente,  or  finding  of  fact,  that  0.  occupied 
by  virtue  of  service  merely. 

The  claims  of  K,  and  W.  were  objected  to  on  the 
grounds  that,  as  the  clear  yearly  value  of  the  whole  house 
UKU  only  £20,  and  ina»maeh  a*  O.'s  name  tuas  already 
eniered,  withimt  objection,  in  Division  II.  of  the  list  of 
tsccupation  etectort,  in  respect  of  the  same  premises,  the 
provisions  of  section  27  of  the  Act  of  1867  and  section  5 
of  the  Act  of  IHHi  rendered  the  claims  inadmisaibte. 
The  revising  barrister  haviny  alloioed  the  objection  to  the 
claimt. 

The  Court,  upon  the  facts  of  the  Oise  as  above  stated— 
and  refraining  to  express  any  opinion  as  to  what  its 
decision  would  have  been  if  G.'s  occupation  of  the  premisfs 
had  beenfnund  to  he  an  occupation  by  virtue  of  service 
merely^affirmtd  the  decision  of  the  revising  barrister. 

Appeal  from  the  decision  of  the  revuring  barrister 
of  the  Pet^rsfleld  diTision  of  the  county  of 
Hampshire. 

The  material  facts  found  by  the  revising  bwrnter 
in  the  case  stated  wer«  as  follows  : 

•'  Henry  Kirby  and  James  Warner  duly  ulaimed  to 

be  inserted  in  the  ocoupiere'  list  (Diviaion  L)  of  the 

parliamentary  and  local  governiueut  eleotors  for  the 

parish    of    Bishop's    Waltham,    in    the    Petersfiold 

division  of  the  county  of  Soutbampton,  in  respect  of 

the    occupation    of    offices     (joint)    situate    in    St. 

Qoorga's-square.  Bishop's  Waltham.     The  claimauts 

carry  on    in  partnership  the  business   of    aolicitora 

under  the  style    of    Charles   Warner    &    Kirby,   at 

■Winchester  and  Bishop's  Waltham.     The  premises  in 

respect  of  the    occupation  of  which   they  claim    to 

be    inserted    in    the    list    of    Totcrs    oonsista    of    a 

house     situate    in     St.      George's- square,     Bishop's 

Woltbam,  which  they  hold  under  a  lease  (which  was 

produced  before  me)  at  a  rental  of  £20  per  annum. 

For  the  puriioses  of  their  business  they  use  three 

rooms  in  the  house  and  a  cellar;    they  a!so  use  one 

bedroom   from  time  to  time ;    the  remainder  of  the 

house,  consisting  of  three  rooms,  is  occupied  by  one 

William  Oamblin  and  lus  wife.     Mrs.  GambUn,  the 

wife  of   WilUam  Oamblin,  is  employed  and  paid  by 

Messrs.  Warner  it   Kirby  as  their  caretaker.      The 

name  of  the  said  William   Gamblin   stands  on   the 

oeonpiers'    list.    Division  II.,  of  the    psrl^mentary 

electors  for  the  parish  of  Bishop's  Waltb.im  in  reap«ct 

of  the  occupation  of  the  said  premises.     No  objection 

had  been  taken  to   the  name  of  the   said  WiUiaui 

Gamblin  remaining  on  the  li«t.      The  claims   were 

opposed  on  the  ground  that  the  claimants  could  not 

be  placed  upon  the  list  in  respect  of  the  occupation 

of   the  tenement    in  question  so  long    as  William 

(Hmblin  remained  upon  the  list  as  qualified  to  vote 

in  respej'.t  of  the  occupation  of  the  same  premises ;  as 

the  e£E«ct  of  placing  the  names  of  Messrs.  Kirby  &  , 


Warner  on  the  list  would  be  to  put  three  veters  on 
the  register  in  respect  of  the  occupation  of  premisas 
of  the  clear  value  of  £20  and  no  more,  coatrary  to 
the  provisions  of  section  27  of  the  Bepreieatstioa  of 
the  People  Act,  1867  (30  &  31  Vict.  c.  102),  as  read 
with  NCtioii  a  of  the  Kepreaentation  of  the  Pooole 
Act,  188-1  (48  &  40  Vict.  c.  3).  I  agreed  with  this 
contention  and  decided  that  inasmuch  as  WQliaia 
G*mhlin  was  already  on  the  list  of  voters  in 
Division  II.  in  respect  of  the  occupation  of  the  sanie 
premises,  and  no  objection  had  been  made  to  h« 
bemg  so  qualified,  I  had  no  power  to  place  the  atmai 
of  Henry  Kirby  and  James  Warner  upon  the  list  in 
respect  of  the  occupation  of  the  same  premtsat" 

Due  notice  of  appeal  was  given  by  the  claimants  to 
the  revising  barrister,  and  he  acoordingly  stated  the 
above  case. 

Lister  Drummoad,  for  the  claimants.— The  claimanli 
have  a  lease  of  premises  of  the  clear  "  yearly  value  of 
£20,"  and  are  in  actual  occupation  of  the   pramiMs; 
primd  fiicie,  therefore,  they  are  both   entitled  to  h« 
registered    as    joint   occujiis-rs  ia  respect  of  a  ^W 
occupation  qualification  in  Division  1.     The  franchiae 
they  claim  is  a  totally  different  franchise  from  that  in 
respect    of    which,    rightly    or     wrongly,    WilliMi 
Oamblin'e  name  uow  stands  in  Division  II.  inreapeoi 
of  the  same  premises  ;    Gamhlin's  quaUHeation  (« 
supposed  quaUfioation)    was     that     of      inhabitant 
occupier    of     a    dwelling-house    under    the    sttvice 
franchise.     The  service  franchise  only  arises  in  respect 
of    a    "household   qualification,"    and   value  is  no 
material  element  for  that  qualification.    The  conten- 
tion, therefore,  that  placing  the  claimanta'  names  on 
the  list  would  be  to  put  three  voters  on  the  register 
in    respeot    of    the    occupation    of    premises    only 
worth    £20    a    year,     and    therefore     contrary    to 
section    21     of    the    Act    of     18G7    as    read    with 
section  5  of  the  Act  of  1884  is  one  that  is_  untcnahlfc 
The  revising  barrister  went  wroag  in  thinkmg  tJat 
section    27  of  the    Act  of    1867  in  some   way  dei» 
with  Gamblin's  qualification,  whereas  it  applies  only 
£10  occupation  voters.     In  considering  the  right  of 
the  olaimants  to  be  inserted  in  Division  I  ,  thalsct 
that  GambUn— who  is  in  the  position  of  an  inhabitant 
occupier  of  a  dwelling-house  by  virtue  of  the  sarviM 
franchise,  as  to  which  the  question  of  valuedoes  oat 
enter — happens  to  be  on  the  list  in  Division  11  B 
respect  of  the  same  premises   reallv  does  not  affa* 
the  claimants'   right  at  all.     In   Warren  v,  MaiM, 
(1894)  Fox  &  Smith's  Keg.  Cas.  400,  it  was  held  t»i« 
it  was  no  ground  for  objecting  to  a  voter  who  w»» 
on  the  overseers'  list  in  respect  of  a  good  qu^no*- 
tion  that  some  other  person  whose  name  was  al»  <* 
the  list  for  the  same   property,  unobjected  to.  W 
retained  on  the  Hst,    Lord  Russell,  L  C.  J.,  in  eSeOl 
there  said  that  a  man  already  on  the  list  conid  not  M 
taken  off  on  objection  merrfy  because  someone  eMS 
was  on  too.  and  the  same  principle  mutatis  mtUam"* 
applies    here.      Druiet    v.    Gossiing,    (1888)    Fox  « 
Smith  123,  5H  L.  J.  Q.  B.  109.  37  W.  R.  Dig,  TC,** 
referred  to  during  the  argument. 

Daldy,  for  the  respondent.- The  claimants'  »» 
is  that  they  jointly  occupy  a  house  wbich  is  *oa»  « 
be  of  the  value  of  £20,  and  no  more ;  ana  "^ 
say  they  are  both  entitled  to  be  placed  o»  ."^ 
register.  The  only  way  in  whioh  the  revisi^ 
barrister  can  take  any  account,  if  I  may  say  »o>  J" 
the  position  of  Gambtiu  in  the  matter,  it  1™*.^ 
might  draw  some  inference  from  it  ai  to  wMWi^ 
Gamblin  in  fact  occupied  bis  part  of  the  pr«°J!'*?fi* 
tenant  or  not,  The  moment  it  is  found  that  Qamtitt" 
"  occupies  "  any  part  of  these  premises,  however «»?" 
the  value  of  that  occupation  may  be  to  hii»i  "r 
claimants'  case  is  gone,  for  they  ipso  /uc(o  0»s« 
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have  the  necesBary  qualification,  because  it  makes  the 
ralae  of  their  qualifying  property  samcthing  less  than 
£20,  Some  v&lne  muEt  be  apportioned  to  Oeunblin'g 
occapation,  and  the  finding  that  thepremiges  in  ques- 
tion are  worth  "  £20  aad  no  more  "  ends  the  matter, 
on  a  mere  qneation  of  arithmetic. 

Lord  AijVEESTOira,  L.C.  J.^ — I  express  no  opinion  aa 
to  what  ehould  be  our  view  in  the  event  of  a  claim 
being  made  by  two  penons  to  get  on  as  joint  ocoupierg 
in  respect  of  a  house  the  valae  of  which  is  only  £20, 
and  the  claim  being  objected  to  on  the  gronnrt  that 
there  is  some  other  person  who  gets  a  parliamentary 
vote  for  the  aame  ]>remisea  by  virtue  of  the  service 
franchise.  I  can  foresee  that  difficulties  may  arise  if, 
B«  Mr.  Drummond  contends,  the  element  of  value  does 
not  enter  into  that  consideration  at  any  rate  for  all 
purpoaea.  But  it  seems  to  me  that  that  is  really  not 
the  point  that  has  been  raised  in  this  case  ;  and  upon 
the  eaee  at  stated  I  think  the  decision  of  the  rerismg 
bvnster  is  quite  right.  It  must  be  taken  upon  this 
case  that  he  has  fonnd  the  house  to  be  worth  not  mor« 
than  £20.  He  states  the  contention  that  the  house 
■WM  ol  clear  yearly  value  of  £20  and  no  more,  and 
he  says  in  his  reasons :  "  1  agreed  with  this  contention 
(the  obiettor's  cont^iution),  and  decided  that  inasmuch 
as  Wtlham  Qatnblin  was  already  on  the  Ust  of  voters  in 
Division  n.  in  resi>ect  of  the  occupation  of  the  said 
[iremiies  and  no  abjection  had  been  made  to  his 
being  so  qualified,  I  had  no  power  to  place  the 
oames  of  lleiiry  Kirby  and  James  Warner  upon  the 
list  in  respect  of  the  occupation  of  the  same  premises." 
I  think  that  must  mean,  as  he  has  made  a  reference 
to  section  27  of  the  Act  of  1867,  Uiat  the  value  of  the 
premises  (£20]  would  not  be  miEBcient  to  aOow  the 
two  claimants  being  put  on  the  list  aa  long  aa  there 
was  on  oocapation  by  Oamblin  of  a  part  of  the  house. 
■Jlow,  OS  Mr.  Daldy  has  pointed  out,  the  case  states 
that  "the  remainder  of  the  house,  consisting  of 
three  rooms,  ia  occupied  by  one  William  Oamblin  and 
his  wife,"  and  it  goes  on  to  say,  "  Mrs.  Oamblin  is 
the  caretaker  and  is  paid  by  Messrs.  Kirby  ifc  Warner 
H  caretaker,"  It  seems  to  me,  therefore,  as  the  ease 
is  stated,  the  value  of  the  house,  £20,  would  not  admit 
of  three  persons  being  put  on  the  list  as  occupiers  of 
it.  We  must  take  it  on  this  case  as  stated  that 
Gamblin  was  &n  occupier.  The  claimants'  claim  was 
a  joint  one  and  there  was  no  claim  made  by  one  as 
liistinct  from  the  other  of  the  two.  Therefore,  in  my 
opinion,  the  revising  barriBter  was  right  in  saying  he 
Muld  not  put  Kirby  and  Warner  on  the  list  as  long 
aa  Oamblin  was  on  the  list  as  an  occupier  of  part  of 
tliis  house.     Therefore  the  appeal  must  be  dismissed, 

WrLLS,  J. — I  am  of  the  same  opinion.  It  is  one  of 
the  many  cases  in  which  tlie  moment  you  have  got  an 
aocurate  view  of  the  facts  the  law  settles  itself. 

Dabuko,  J. — I  am  of  the  same  opinion.  I  should 
only  like  to  add  that  I  hop«  this  case  will  never  be 
otM  aa  an  authority  against  the  contention  put 
for^wd  very  ingeniously,  as  it  seemed  to  me,  by  Mr, 
Dniirimond.  This  decision  goes  on  the  fact*  of  this 
particular  case,  and  concludes  nothing  against  the 
coatantian  of  Mr.  Drummond  in  his  argnmentt 

Aj^eal  ditmiued,  with  eotU  ;  Uaeeto  appml  n/tuect, 

Sohdtors  for  claimanta,  Jiau>k,  Johmon,  <t  Co.,  for 
A.  F.  Mackemie  Downie,  Alton,  Hants. 

Solicitor  for  objector,  Oibmn  ■£  Wtldon,  lor  /".  C, 
3"%,  Petenfleld. 
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From  P.  D,  &  Ad.  Bit. 

{Yaughan  Williams,  Stirling,  and  | 

CoKone -Hardy,  ti.JJ.) 
C0N9TANTUm)I  V.  CfOjraTANTIKim  AJfD  LA^CS.  {a,] 

Divorce —  Variation  of  $€ttlemeni  —  IFi/e's  adultery— 
Hiuband'i  adultery — Diicretioa  of  court — Vondtuit  of 
partiet —  Interuti  of  public  morality —  Bdroipectiwe 
order — Wi/e'i  prott(t«ii  lift,  inttrrat — JurUdiction — 
Matrimonial  Catua  Act,  1857  (20  ife  21  Vict.  e.  83), 
s.  -io—Matrimonial  Causes  ^c(,  1869  (22  .fc  23  t^irf, 
c.  61),  s,  ^—Malrimmial  Cautei  Act,  1878  (41  &  42 
Vict.  e.  19),  I.  3, 

In  exerci»ing  the  discretionary  jurisdiction,  of  varyiny 
tettlemotta,  after  a  diiaolution  of  marriage,  conferred 
upon  the  court  iy  the  Matrimonial  Cause*  Aett,  regard 
is  to  be  had  both  to  the  conduct  of  the  parties  and  to  the 
iriteretU  of  society  and  ptiblic  moralitt/.  ConMqaentty, 
where  the  succtttfid  petitioner  for  ditanlutlon  of  marriage 
hat  been  guiity  of  flat/rant  misconduct,  the  court  will, 
take  such  miseondu^  into  coniideration  on  a  lubteqiient 
application  to  vary  the  marriage  srttlementt,  and  may 
decline  to  exercise  its  ditcretion  by  reason  thereof.  The 
Matrimonial  Gatutt  Acts  do  not  give  the  court  power  to 
aioard  ant/thing  in  the  nature  of  damages  as  between 
hiMband  OTifi  w^fe,  or  to  inflict  any  fine  or  ptrmlty  upon 
the  party  guilty  of  a  matrimonial  offence.  The  principle 
upon  which  the  diieretion  of  the  court  will  be  exercised  it 
that  the  lots  which  a  husband — if  himself  innocent — hat 
sustained  by  reason  of  the  miscondud  of  the  guilty  wife, 
may  be  repaired  by  giving  him  mtans  to  the  scale  of  which 
he  may  have  lefimt  to  accomodate  his  mode  of  life.  Though 
the  desire  to  prevent  a  co^respondejit  projUing  by  his  own 
iniiiaity  may  Justify  turnitig  the  scale  against  a  guilty 
wife,  thii  consideration  is  >iot  to  be  carried  to  the  ejclenl 
of  depriving  her  of  everything  beyond  the  bare  necessities 
of  life  in  the  condition,  in  which  she  has  been  brought  up. 
March  v.  March,  la  W,  £,  799,  L.  S.  1  P.  S:  M.  MO, 
considered  and  applied. 

The  poiuers  given  to  the  court  by  section  5  of  the 
Matrimonial  Causes  Act,  1859,  cannot  be  exercised 
retrospectively. 

A  wife's  protected  life  interest — i.e.,  a  life  interut 
which  is  to  cease  upon  the  happening  of  certain  evenU, 
cannot  be  dealt  with  by  the  court  under  the  Matrimonial 
Cautes  Ada. 

This  was  an  appeal  from  a  judgment  of  the  late  Sir 
Francis  Jeune,  P.,  varying  the  registrar's  report  on  a 
petition  for  variation  of  settlements  after  a  decree 
absolute  for  dissolution  of  marriage. 

The  circumntances  in  which  the  decree  niti  was 
pronounced  are  reported  u2  W.  E.  190,  [1903]  P.  249, 

The  facta,  so  far  as  material,  may  be  shortly  stated 
as  follows ; 

The  parties  were  married  on  the  26th  of  October, 
IS89,  and  made  the  acqusintonoe  of  the  oo- respondent 
in  1806.  Before  that  time  the  husband  and  wife  had 
lived  on  terms  of  great  affection,  but  in  the  autumn 
of  that  year  the  respondent  and  co-respondent  met  in 
the  country  at  the  house  of  her  father,  whose  medical 
adviser  the  co-respondent  was,  and  when  the  husband 
returned  from  a  visit  to  Switiierland  in  October,  1890, 
a  marked  coldness  was  exhibited  by  the  wife  towards 
the  husband  and  matrimonial  intercourse  was  refused 
by  her. 

The  wife  left  her  husband  and  went  to  Ireland  in 
1897,  clearly  with  the  intention  of  never  returning  to 
him. 

(a.)  Beported  by  J.  I.  SxihUso,  EUq.,  Bortister- 
at-lAW, 
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In  Becember,  lS!)d,  tbe  hoaband  obtained  a  decree 
of  judicial  separation  on  the  ground  of  detertion,  the  ' 
wifa  offering  no  real  defance,  I 

In  February,  1901,  she  went  to  Sioni  Falls, 
Dakota,  U.S.A.,  and  scr  commenced  what  was  uo 
donbt  a  residence  intended  to  qualify  for  a  divorce  ' 
under  the  law  of  Dakota.  She  obtained  guch  a  divorce 
in  February,  190a,  and  almost  immediataly  after 
married  the  co-respondent, who  had  joined  her  in 
Dakota,  and  thenceforward  cohabited  with  him. 

The  petition  for  dissolution  of  marriage  and 
damages  was  presented  by  the  husband  on  the  3rd  of 
July,   1902. 

In  December,  1902,  the  reapondent  filed  her  answer 
charging  the  petitioner  with  having  committed 
adultery  with  a  woman  of  notoriously  loose  character 
on  five  Bpecifia  dates  in  August,  1901,  and  also  with 
further  acta  of  adultery  with  the  same  woman  com- 
mitted in  September,  1903,  after  the  preientation  of 
the  petition. 

The  petitioner  contented  himself  simply  with  a 
reply  denying  the  charges  of  adultery;  but  at  the 
trial  he  did  not  venture  to  tender  himself  for  cross- 
examination,  and  it  was  proved  that  he  had  committed 
adultery  with  the  woman  named  in  the  respondent's 
answer,  and  in  fact  hia  counsel  admitted  the  accuracy 
of  the  various  allegations  of  adultery. 

The  damages  were  assessed  at  £25,000.  Upon  these 
findings  a  decree  niei  was  pronoun*ed  dissolving  the 
marriage. 

The  respondent  and  co-respondent  each  gave  notice 
of  appeal,  but  their  appeals  were  abandoned. 
There  had  been  no  issue  of  the  marriage. 
On  the  nth  of  March,  1904,  the  husband  preaented 
a  petition  for  the  variation  of  the  settlements  made 
on  his  marriage  with  the  respondent.  One  of  these 
arttlements  was  an  ante-nuptial  settlement  mode  by 
the  respondent  and  dated  the  23rd  of  October,  1889 ; 
the  other  a  post-nuptial  settlement  made  by  the 
petitioner  and  dated  the  1st  of  Febroary,  18'JO. 

By  the  respondent'a  settlement  seonritjea  to  the 
value  of  £5 1,001),  yielding  an  income  of  £2,200  per 
annum,  were  settled  upon  trost,  after  the  then  in- 
tended marriage,  to  pay  the  income  to  the  respondent 
dnring  her  life,  but  during  her  intended  coverture 
withuut  power  of  anticipation  ;  »nd  after  her  death 
upon  certain  trust*,  both  aa  to  capital  and  income,  for 
her  children ;  and  in  default  of  children  of  the 
respondent  to  pay  the  income  to  any  husband  sur- 
viving her  during  hia  life  ;  and  aubject  thereto  upon 
trust  as  to  capitaj  and  income  for  the  respondent's 
father.  And  the  settlement  contained  an  agreement 
for  the  aettlement  upon  the  same  trusts  of  any  after - 
acquired  property  of  the  respondent. 

By  the  petitioner' a  settlement  securities  of  the  value 
of  £10,000,  yielding  an  income  of  nearly  £400  per 
annum,  w«re  settled  upon  trust  to  pay  the  income  to 
the  respondent  during  her  life  for  her  separate  use 
without  power  of  anticipation,  and  after  her  death  to 
the  petitioner  for  his  life,  and  after  the  death  of  tbe 
lurvivor,  aa  to  both  capital  and  income,  upon  trusts 
for  the  chUdren  of  the  marriage,  with  an  ultimate 
tnist  in  default  of  chUdren  for  the  petitioner's  next- 
of-kin. 

The  respondent'a  father  died  in  April,  1902,  and 
the  respondent  thereupon  became  entitled,  under  hia 
will,  during  her  life  for  her  separate  use,  but  subject 
to  the  life  interest  of  her  mother,  to  the  income 
arising  from  one-seventh,  about  £laO,000,  of  his 
residuary  estate,  but  her  interest  was  made  determin- 
able if  (among  other  things)  she  "ahall  do  or  suffer 
a&7  vt  or  thing  or  any  event  shall  happen  whereby, 
if  the  ixd  income  were  made  p«yable  to  her  for  life, 
ahe  would  be  deprived  of  the  right  personally  to 
Teodvn  and  enjoy  the  same  or  any  part  thereof,  or 


some  other  person  might  become  entitled  to  receive 
the  said  income  or  part  thereof." 

The  petition  for  the  variation  of  the  settlcmsiit 
stated  the  above  facts  and  nUeged  that  the  petitianar's 
total  net  income  from  all  sources  was  about  £250 ; 
that  since  the  31st  of  January,  1897,  when  th* 
respondent  deserted  him,  she  had  been  in  receipt  of 
the  income  of  the  whole  of  the  property  comprised  in 
the  two  settlements  witli  the  exception  of  four 
payments  made  in  1901  and  1902  amounting 
altogether  to  £1.234,  while  the  petitioner  continued 
liable  for  the  annual  sum  of  £430  for  rent  and  tas«i 
in  respect  of  the  house  in  London  which  had  been 
taken  on  the  footing  of  the  joint  income,  besid» 
heavy  expenses  for  the  upkeep  of  the  house  ;  that  tht 
co-respondent  had  paid  no  part  of  the  £2i,(KXl 
damagea  assessed  by  the  jury  at  the  trial  of  tht 
petition  for  dissolution  of  marriage,  and  Bad  bo 
property  out  of  which  the  aame  could  be  satisfied: 
and  also  that  neither  the  respondent  nor  the  co- 
respondent had  pai<l  any  part  of  the  costs  to  whidt 
the  petitioner  was  entitled  under  the  proceeding!. 
The  petition  then  asked  that  the  respondent's  sett!*- 
ment  might  bo  varied  by  extinguishing  all  hit 
intereats  and  powers  during  the  petitioner's  lifetim*, 
and  that  the  trustees  of  the  settlement  might  bt 
ordered  to  jiay  to  the  petitioner  during  his  life  tht 
annual  income  of  the  settled  property ;  and  that  lh« 
trustees  of  the  petitioner's  settlement  might  tw 
ordered  forthwith  to  reconvey  to  him  the  property 
thereby  settled  freed  from  the  trusts  of  the  settlement 
and  for  hia  own  use  and  benefit.  In  her  affidai»it 
Eled  against  the  petition  the  respondent  agiffl 
charged  the  petitioner  with  h  living  committto 
repeated  acts  of  adultery,  and  these  were  not  deoijd 
by  him. 

On  the  20th  of  June,  1904,  the  decree  nwi  wm 
made  absolute,  and  shortly  afterwards  therespondail 
married  the  co-respondent  according  to  Eogliah  1««. 
On  the  9th  of  November,  1904,  the  registrsr  to 
whom  the  petition  for  variation  bad  been  referred  far 
report  made  his  report,  which  commenced  by  statiiif 
that  the  deoroe  nUi  obtained  by  the  petitioner 
dissolvinE  big  marriage  with  the  respondent,  "  not* 
withstanding  the  verdict  that  the  petitioner,  was  slw 
guilty  of  adultery,"  had  been  made  absolute.  Tb* 
rejMirt  went  on  to  state  that  there  was  no  issue  o(  ^ 
mtirri.tge,  that  by  lier  aettJomcnt  the  respondent  hid 
brought  into  aettlement  property  of  the  present  vilo* 
of  £51,000,  and  had  covenanted  to  settle^  afi«- 
acquired  property,  and  that  subject  to  the  life  intsrtrt 
of  her  mother  (then  living)  the  respondent  in* 
entitled  to  a  one-seventh  share  of  her  ''^^ 
residuary  estate,  stated  to  be  npwards  of  £1,W9,0W 
in  value  ;  also  that  under  the  petitioner's  scttlenwpt 
£10,000  brought  into  settlement  by  him  was  held  m 
truat  for  the  respondent  for  life,  on  her  death  te 
the  petitioner  for  life,  and  on  the  death  "f  tto 
survivor,  in  default  of  issue,  for  the  persons  «"*™*T 
to  the  estate  of  the  petitioner  aa  if  he  had  o>«* 
intestate  a  widower;  that  the  income  from  »• 
£10,000  was  now  £400  per  annum,  and  tli^'J^ 
petitioner  admitted  an  income  of  about  jE2oO.  1™ 
registrar  then  submitted  that  the  court  shcwM, 
with  consent,  order  that  from  and  after  the  a»W 
of  such  order  all  the  interests  and  powers  of  ™* 
respondent  under  the  petitioner's  settlement  •^"^ 
be  extinguished  as  if  the  respondent  had  died  in  tW 
lifetime  of  the  petitioner,  and  that  the  trust»MJ» 
that  settlement  should  reconvey  the  property  coffl^* 
therein  to  the  petitioner.  The  report  then  P"****;*?! 
"  It  is  contended  on  behalf  of  the  petitioner  tt»  'r 
should  be  put  in  an  equal  position  with  the  respow*; 
as  to  means,  and  that  the  respondent's  settlBO«J 
should  alao  be  varied  so  that  the  petitioner  aoais 
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receive  the  whole,  or  at  least  a,  portion  of  the  incsoiue 
ariikig  from  the  resposdetit'i  trust  funds ;  and  atten- 
tion was  called  to  the  fact  Uiat  the  respocdent  has 
jiovf  mtitried  the  co-respondent,  and  that  the  dumages 
of  £2^,000  ttnd  the  costs  agaiost  the  reejiondent  have 
not  been  paid.  But,  having  r^gatd  to  the  verdiut  of 
the  jury  of  adultery  against  the  petitioner,  to  there 
being  no  issue  of  th«  mitn-wge,  &od  to  uo  neoesHity 
being  shown  for  providing  for  the  petitioner  out  of 
the  wife's  trust  funds,  it  is  submitted  that  no  order 
abould  be  made  as  to  variation  of  the  respondent's 
Mttlement  of  the  23rd  of  October,  1889," 

The  petittoaer  moved  to  Tar^  the  report  except  so 
far  aa  it,  by  consent,  extinguished  the  interests  and 
powers  of  the  respondent  under  the  petitkmer'i 
atttlenient. 

Sir  F,  Jeune,  P.,  made  an  order  varying  the  report 
of  the  registrar  by  directing  that  the  trustees  of  the 
ntpondent'e  settleiuent  should  (after  retaining  their 
coets),  *'  aa  from  the  date  of  that  order,  duiing  the  joint 
liTeaof  thepelitioiier.  the  respondent,  and  her  mother, 
-p&y  to  the  petitioner  out  of  the  income  of  the  funds 
lor  the  time  being  subject  to  the  said  settlement,  the 
annua]  sum  of  £1,000,  and  from  and  after  the  death 
of  the  mothfT  do  thenceforth,  during  the  remainder 
of  the  life  of  the  i^etitioner,  pay  to  him  out  of  the 
said  income,  in  lieu  of  the  said  annual  sum  of  £l  ,01)0, 
the  annual  sum  of  £2,000,  and  do  further  pay  to  the 
petitioner  out  of  the  said  income  the  capitttl  sum  of 
£2,000,  the  said  sum  to  be  paid  by  equal  annual 
initalments  of  £500,  if  and  so  long  aa  the  said 
income,  After  payment  of  the  said  costs  and  any  other 
annual  sum  for  the  time  btiug  payable  under  this 
order,  will  extend  to  the  i)ayuieut  of  annual  instal- 
ments of  that  amount ;  and,  if  and  bo  long  as  the 
SAtd  income  will  not  so  far  extend,  then  fay  such 
snutUrr  annual  instalments  as  may  be  necesaary." 
And  it  was  further  ordered  that  the  trustetig  of  the 
petitioner's  marriage  settlement  should  forthwith  re- 
oouvay  to  him  the  propeily  theteby  settled,  freed 
from  the  trusts  of  that  settletmeut,  for  hi^  own  use 
aad  b«ne£t  absolutely ;  and  the  respondent  (iu  respect 
of  li«ir  separate  estate)  and  the  co- respondent  were 
oondemoed  in  the  costs  incurred  and  to  be  incurred 
by  or  on  behalf  of  the  petitioner  of  and  incidental  to 
that  application  and  the  carrying  into  effect  of  that 
order. 

Tbu  order  was  made  in  virtue  of  the  jurisdiction 
conferred  on  the  court  by  the  following  Acts  :  The 
Matrimonial  Causes  Act,  1857,  s.  4a:  "In  any  case 
in  which  the  court  shall  pronounce  a  sentence  of 
divorce  or  judicial  separation  for  adultery  of  the  wife, 
if  it  shall  be  made  apnear  to  the  court  that  the  wife  is 
entitled  to  any  property  either  iu  possession  or  rever- 
■ioa,  it  shall  be  lawful  for  the  court,  if  it  shall  think 
proper,  to  order  such  settlement  as  it  shaU  think 
reasonable  to  be  made  of  such  property  or  any  part 
thereof  for  the  benefit  of  the  innooent  party  and 
the  children  of  the  marriage,  or  either  or  any  of 
them." 

The  Matrimonial  Causes  Act,  1859,  b.  5:  "The 
court,  after  n  final  decree  of  nullity  of  marriage  or 
diasolutiou  of  marriage  may  inquire  into  the  existence 
of  aute-nuptial  or  ]jO!!t-iiui>tial  settlements  made  on 
the  parties  whose  marriage  is  the  subjeijt  of  the  decree, 
and  mjiy  make  such  orders  with  reference  to  the 
apidicaticin  of  the  whole  or  a  portion  of  the  property 
Mtued  either  for  the  benefit  of  the  children  of  the 
maimge  or  of  their  respective  parents  as  to  the  court 
dull  aeem  fit." 

The  Matrimonial  Causes  Act,   1876,  s.  3:    "The 

court  may  exercise  the  powers  vested  in  it  by  the 

ptovidoni  of  section  5  of  the  Act  of   1859,  notwicb- 

ttaading  that  there  are  no  children  of  the  marriage.'* 

The  reapondent,  Mrs.   Lance,    appealed  from    so 


much  of  the  order  as  dealt  with  the  income  of  the 
trust  funds  comprised  in  her  settlement, 

Ru/iu  haaci,  K.C..  Barnard,  K.C,,  and  Bar/TWmd 
Asquilh,  for  the  appellant. 

Lawton  Walton,  S.C,  and  iVte«tI«y,  K.C,  for  the 
petitiouer. 

Rowlait,  for  the  trastees  of  the  respondent's  settle- 
ment. 

Barnard,  K.C,  replied. 

The  following  cases  vers  referred  to  io  the  course  of 
argument:  Thonum  v,  T/ionwon. 45  W,  E.  134,  [1896] 
P.  26a  :  Chftwyud  v.  Chttwipid,  14  W.  H.  18-1,  L.  R. 
1  P.  &  D,  :i[<;  Mjmjff  v.  iiijngt,  [1900]  P.  180.  48 
W.  R.  Big.  56;  Mur^.k  v.  March  and  iVifuwiJo,  15 
W.  R.  79t),  L.  B.  1  P.  &  M.  440 ;  Beauchamp  v.  Beau- 
champ  and  IVaU,  20  Times  L.  E.  273 ;  St,  Paul  ▼.  St. 
Paul,  17  W.  E.  lUl.L.  R.  2  P.  &  D.  93;  Noel  v. 
-VoH.  33  W.  E.  352,  10  P.  D.  179  ;  Hartoppv.  Hartupp, 
[1899]  P.  65.  47  W.  E,  Did.  52 ;  andSjmonsT.  Sumotit, 
[1897]  P.  167,  45  W.  E,  Dig.  46. 

Vatjohan  Williams,  L.J,— This  is  an  appeal  from 
the  judgment  of  the  late  Sir  Francis  Jeune  as  President 
of  the  Probate.  Divorce,  and  Admiralty  Division,  given 
on  a  petition  for  the  variation  of  marriage  settlements 
presented  by  the  petitioner  in  the  divorce  action,  Mr. 
Constontiiiidi,  who  obtained  a  decree  for  divorce 
against  his  wife  on  the  ground  of  her  adultery  with 
the  co-respondent,  Dr.  Lance.  The  judgment  was 
given  by  Sic  Francis  Jeune,  who  tried  the  divorce 
action,  in  the  exercise  of  bis  discretion  as  the  judge 
who  tried  that  action.  It  is  not  disputed  in  the  nrgu- 
mt'nts  before  us  that  the  Court  of  Appeal  has  juris- 
diction to  review  the  discretion  so  exercised  under  the 
provisions  of  section  5  of  the  Matrimonial  Causes  Act, 
1859,  OS  amended  by  section  3  of  the  Matrimonial 
Causes  Act,  18T8,  and  I  think  counsel  were  right  in 
not  raising  that  point,  because  in  my  opinion  we 
have  jurisdiction.  But  it  is  plain  that  the  Court  of ' 
Appeal  ought  not  to  review  the  discretion  of  the  judge 
who  heard  the  case  and  saw  the  witnesses,  and  who 
must  necessarily  have  a  knowledge  of  the  facts  and  of 
the  inferences  to  be  properly  drawn  greater  than  the 
Court  of  Appeal  could  have,  unless  the  Court  of  Appeal 
can  see  plainly  that  the  discretion  which  has  been 
exercised  by  the  judge  who  tried  the  case  hod  been 
exercised  on  principles  not  consistent  with  the  spirit 
of  the  enactment  conferring  the  discretion,  or  the 
principles  recognized  in  the  courts  as  governing  the 
exercise  of  discretion  in  the  matter  of  variation  of 
marriage  settlements  after  a  decree  absolute  for 
divorce. 

Kow  I  shall  take  the  facts  of  this  case  for  the  pur- 
poiie  of  my  judgment  from  the  statement  of  facts  at 
the  commencement  of  the  judgment  of  Sir  Francis  Jeune 
on  the  hearing  of  the  divorce  petition,  subject,  how- 
ever to  the  addition  of  certain  facts  which  I  will  men- 
tion. These  are  the  words  of  the  President:  "  In  this 
case  adultery  was  proved  to  have  been  committed  both 
by  the  petitioner  and  the  respondent,  and  the  question 
is  whether,  in  the  exercise  of  the  discretion  vested  in 
me  by  the  thirty-first  section  of  the  Act  of  1857, 1 
ought  to  pronounce  a  decree  against  the  wife.  The 
facts  as  far  as  they  are  material  are  as  follows  :  The 
parties  were  martied  on  the  26th  of  October,  1889, 
They  made  the  acquaintance  of  the  co-respondent  in 
1896.  Before  that  time  the  husband  and  wife  had 
lived  on  terms  of  great  ajlectiou,  but  in  the  autumn  of 
that  year  the  respondent  and  the  co-respondent  met 
in  the  country  house  of  her  fatlier,  whose  medical 
adviser  the  co>respoudent  was,  and  when  the  husband 
returned  from  a  visit  to  Swit7;erland  in  October,  1896, 
a    marked    coldness    waa    exhibited    by    the    wife 
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towudfl  the  husband,  and  matrimomal  mtercourM 
'was  refused  by  her.  The  wife  left  her  hufiband  aad 
went  to  Ireland  in  1B9T.  decIiiriDg  her  intention  of 
nerer  returning  to  him.  In  December,  1899,  the 
husband  obtained  a  decree  for  judicial  Bcparation  on 
the  gronnd  of  deBertioiii  the  wife  o£Fenng  no  real 
defence.  In  February,  1901,  she  went  to  Sioui  FalJa, 
in  the  State  of  Dakoi»,  and  so  commenced  what  was 
no  doubt  a  residence  intended  to  qualify  for  divorce 
under  the  law  of  that  State.  She  obtained  auch  a 
divorce  in  January,  1902,  and  almost  immediately 
after  married  the  eo-rwpondent,  who  had  joined  her 
in  Dakota,  and  thenceforward  cohabited  with  him. 
It  was  proved  that  in  July  and  August,  1001,  and 
also  in  1902,  the  husband  comniitied  adultery  with  a 
womaa  of  loose  character."  It  ii  convenient  that  I 
should  add  at  this  point  that  the  adulteries  charged 
and  admitted  were  not  only  adulteries  at  a  date  prior 
to  the  couLmencement  of  the  suit,  but  also  that  they 
actually  contiuued  after  the  commencement  of  the 
suit.  The  learned  President  goea  on:  "From  the 
facts  proved  in  the  case  I  draw  the  following  conclu- 
sions—^!) that  when  the  wife  left  her  husband  in  1S97 
she  did  so  because  she  had  transferred  her  ail'ections 
to  the  co-reapondent,  and  the  petitioner  belisvcd  this  at 
the  time ;  (2)  that  the  husband's  conduct  did  not  cause 
oc  conduce  to  that  of  the  wife,  inasmuch  as,  without 
inferring  any  act  of  adultery  on  her  part  before  the 
bigamous  marriage  with  the  co-respondent,  no  such 
adultery  was  either  proved  or  charged,  there  can,  I 
think,  be  no  doubt  that,  at  least  when  she  went  to 
Dakota  in  February,  1901,  and  probably  some  time 
before,  she  was  contemplating  an  Atnorican  divorce 
from  her  husband,  and  consequently  a  marriage  to 
and  adultery  with  the  co-respondent ;  (3)  that  the 
wife's  conduct  in  leaving  her  husband  in  order  after 
an  interval  to  commitadultery  with  the  co-respondent 
may  in  the  sequence  of  events  have  caused  or  coadueed 
to  the  adultery  of  the  husband.  How  far  it  did  so  I 
■hall  presently  consider." 

Besides  these  facts  I  shall  take  into  conridera- 
tion,  the  following :  First,  the  fact  that  the  divorce 
deorae  has  not  been  appealed  against,  whence 
we  may  draw,  I  think,  the  inference  that  while 
the  learned  judge  was  of  opinion  that  the  wife's 
conduct  in  leaving  her  husband  in  order  after  an 
interval  to  commit  adultery  with  the  co-respondent 
might  in  the  sequence  of  events  have  caused  or  con- 
duced to  the  adultery  of  the  husband,  the  respondent 
has  accepted  that  conclusion  in  fact  of  the  learned 
judge  by  not  appealing  against  the  divorce  decree, 
Seoondly,  I  shall  take  into  consideration  that  although 
the  learned  judge  cannot  have  supposed  that  any  con- 
duct of  the  petitioner  was  proved  at  the  trial  incon- 
■isteat  with  the  palliation  of  adultery  by  the  desertion 
of  his  wife,  yet  that  there  is  no  evidence  that  the 
petitioner  had  at  the  time  of  his  adulteries  after  the 

Iudicial  separation  in  1889  any  knowledge  of  any  facts 
ikely  to  have  led  him  to  }  ield  to  temptation  and  com- 
mit adultery  with  a  common  woman,  adultery  con- 
tinuing after  the  con^mencement  of  the  action,  while 
he  gave  no  explanation  leading  to  the  conclusion  that 
even  now  he  has  abandoned  this  connection.  This 
■eems  to  me  to  have  been  an  outrage  on  common 
decency.  There  is,  in  other  words,  nothing  which  one 
can  take  into  consideration  iu  paUiatiou  of  the 
petitioner's  adultery  other  than  the  mere  fact  that  his 
wife  had  left  England  and  gone  abroad  to  a  remote 
town  in  a  remote  state  of  th£  United  States.  There  is  no 
evidence  whatever  of  any  pergonal  asaociation  of  the 
respondent  and  co-respondent  after  the  judicial  separ- 
ation  in  IS99,  and  before  the  judicial  separation  in 
1899,  and  before  the  hi«band's  adulteries.  There  is 
also  the  fact  that  the  petitioner  avoided  cross- 
examination  as  to  the  general  charges  of  adnltery, 


and  avoided  giving  the  sort  of  explanation  which  hs 
would  have  had  to  give  if  the  Queen's  Proctor  h»d 
intervened  during  the  progress  of  the  trial  or  after  the 
granting  of  the  decree  nisi  by  giving  no  evidence  in 
disproof  of  his  adultery,  thuo  bringing  himself  within 
section  3  of  the  Evidence  Further  Amendment  Art, 
1869,  and  relieving  himself  thereby  from  liabili^  to 
answer  questions  tending  to  show  that  he  hji>d  neea 
gpiilty  of  adultery. 

Having  thus  stated  the  facts,  I  will  now  deal  with 
the  principles  which  ought  to  govern  this  etatutoty 
power  of  varying  marriage  setUementa,  First  of  all 
it  is  to  be  remembered  that  in  the  exercise  of  the 
powers  conferred  by  the  Divorce  Act  the  court  mart 
have  regard  not  only  to  the  rights  and  liabilities  of 
the  matrimonial  person  wronged  and  the  wrongdoer 
respectively  infer  sf ,  but  also  to  the  interests  of  society 
and  pubUc  morality,  which  generally  require  that  the 
relief  and  benefits  which  Lhe  court  has  the  power  of 
giving  under  those  Acts  shall  hardly  ever  be  g;iven  to 
those  who  themselves  have  been  guilty  of  mabrimonial 
infidelity.  There  may  be  such  palliation  of  matri- 
monial infidelity  by  a  petitioner  that  public  moralhf 
will  not  be  outraged  by  the  exercise  of  judicial  dis- 
cretion in  favour  of  such  a  jjetitioner.  This  is,  I 
thmk,  established  by  the  case  of  Symont  t.  Symont, 
which  is  quoted  by  the  learned  President  in  tu* 
divorce  judgment,  but  the  fact  that  the  petitionw 
has  been  so  guilty  must  always  be  taken  into 
consideration  In  the  interests  of  public  morality. 

Dealing  with  these  principles  first,  I  find  in  VKftioy^ 
V.  Chetviynd  the  following  passage ;    "  In  exercisiDK 
the  discretion  accorded  to  the  court  under   2  2  &  SS 
Vict.  c.  CI,  (1859)  s.  S,  I  have  felt  bound  to  bear  k 
mind  the  conduct  of  the  two  parties  as  well  as  their 
pecuniary  position.       In   section  32    of  the  originsl 
Divorce  Act,  by  which  power  was  given  to  mate  pro- 
vision for  tho  wife  iu  case  of  divorce,  the  court  was  ex- 
pressly told  to  consider  the  wife's  fortune,  the  ability 
of  the  husband,  and  the  conduct  of  the  partiea.    And 
although  these  words  are  not  repeated  in  the  subse- 
quent Act.  22  &  2;(  Vict.  c.  IH,  a.  5.  they  serve  to 
exhibit  the  spirit  of  the  Legislature  in    these  pro- 
visions, and  form  a  fitting  gaide  for  the  court.      It 
the  endeavour  to  adjust  the  means  to  be  accorded  to 
the  petitioner  and  the  burden  to   bo  borne  by  the 
respondent  several  oonditions  must  be  borne  in  mino. 
It  was  well  not  to  forget  that,  though  the  breaking  up  of 
the  married  life  was  caused  immediately  by  the  conduct 
of  the  respondent,  its  stabiUty  had  been  undermined 
by  the  withdrawal  of  the  petitioner's  affections.    It 
was  a  subject  of  fair  comment  that    but  for   ti* 
extravagance  of  the  petitioner  and  the  conduct  wbicn 
made  her  the  object  of  her  husband's  not  unreasonable 
suspicions  the  common  fund  would  have  been  nior* 
ample.     Nor  ought  the  fact  to  have  been  lost  sight  o(, 
sworn  to  by  the  respondent,  that  the  sum  of  f  l,(Hw 
bad  been  received  since  the  marriage  by  the  petitioner 
the  benefit  of  which  is  now  hers  it  she  has  not  aliesj^ 
spent  it     The  future  of  the  respondent  had  also  to  W 
considered  and  the  available  means  which  would  J* 
left  him  to  sustain  his  position  in  his  home.      If  th« 
reasonable  needs  of  the  wife  did  not  demand  it  tn< 
court  could  hitrdly  feel  justified  in  so  reducing  his  io- 
oome  as  to  render  his  future  residence  on  his  property 
impossible."    Then  in  the  case  of  JfarcA  v.  JfurcJ, 
Lord  Penmnce  as  the  Judge  Ordinsry  says,  speaking 
of  the  same  section  :   "  The  court  will  look  at  toe 
probable  pecuniary  position  which  the  parties  and  thar 
children  would  have  occupied  if  the  marriage  w!u«i 
the    settlement    contemplated    had   been   a   hdniliiiR 
union    and     the    parties     had    lived    in    hanaoB.T 
together  upon  their  joint  income.     If  this  union  b»J 
been  broken  and  the  common  home  has  been  abandoow 
by  the  criminality  of  one  without  fault  in  the  otter 
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leemB  just  th&t  the  iimcNseiit  party  shotdi  sot  in 
kdditioii  to  the  grieTons  wrong  done  by  the  breach  of 
ike  mamage  vow  be  whoDy  deprived  of  means,  to  the 
scale  of  wmoh  he  may  have  If^arnt  to  aooommodate 
Ma  mode  of  living ;  aor  viewing  the  matter  on  the 
other  ride  does  it  soem  either  juat  or  equitable  that 
fnnda  which  were  intended  at  the  time  of  the  laarriage 
for  the  use  of  both  ahoulrl  be  borne  off  by  the  guilty 
party,  snd  perhaps  transferred  to  the  banda  of  the 
adulterer  as  the  dowry  of  a  Kecond  marriage.     The 
interests  of  iociety  iioiot  in  the  same  direction.     It 
wonld  be  an  evil  example  if  this  court  were  to  deoide 
that  the  entire  fortune  of  a  wealthy  married  woman 
were  to  he  reckoned  as  part  of  the  prospects  of  aa 
adulterer  or  the  resources  of  a  second   home   for  a 
guilty  woman."     Then  later  on  in  the  same  judg- 
ment Lord  Penzance  goes  on:  "This" — that  is,  the 
figme  that  be  ha«  just  given^"will  not  effect  an 
exact  diviaion  of    their  joint  incomes,  nor  ia   it   so 
deaigned.      The  relative   sums  contributed  by   each 
party,  the  conduct  of  each,  the  total  amounts  of  their 
I        joint  income,  the  relation  it  bears  to  the  requirements 
I        ot  the  pattiei  and  their  respeotiveprospects  of  increased 
income  are  all    elements  to   be   considered.      These 
elemeutB  are  not  capable  of  exact  expression  in  figures 
and  the  rssolt  must  be  a  general  one  varying  according 
to  the  details  of  each  case. "   This  cause  weut  to  appeal, 
and  Mellor,  J.,   who  was  a  memlxir  of  that  court. 
qootea  from  the  judgment  of  Ixird   Penzance   this 
pswigo:    *'  If  this  union  has  been  brokep  and    the 
common  home  abandoned  by  the  criminality  of  one 
without  fault  in  the  other  it   seems  just  that  the 
ioDOoent  party  should  not  in  addition  to  the  grievous 
wrong  done  by  the  breach  of  the  marriage  vow  be 
wholly  deprived  of  means  to  the  scale  of  which  he 
may  have  learnt  to  accommodate  his  mode  of  life." 
Then  MtUoT,  J.,  says :  "  That  I  consider  to  be  a  sound 
exposition,  and  it  is  my  view  of  the  intention  of  the 
■tktale."      I  think  the  pasaagea  cited  in  this  judg- 
ment justify  the  propositioii  thiit  the  principle  i«  that 
the  sum  aivarde<l  to  the  iti j  ured  husband  by  variation 
of  the  settlemeots  must  be  measured  by  what  is  neces- 
iMry  to  give  the  husband  means  to  the  scale  of  which 
hv  may  have  learnt  to  accommodate  his  own  mode 
of  life.     I  cannot  myself  find  anything  in  the  judg~ 
ment  that  this  mea<iure  may  be  disregarded  for  the 
purpose  of  preventing  the  co-respondent  from  making 
any  pecuniary  profit  out  of  his  own  iniquity,    and 
certainty     not    in    a    caae    where     the    petitioner 
himjelf    hojs  been  guilty  of  shameless  adultery,     I 
do  not  say  that  the  fact  that  the  guUty  wife  and 
tlie  co-respondent   have  married    and    will    jointly 
enjoy    suob    income    as    the     wife    retains     under 
the    marriage   settlement   after   variation  is  not    to 
h«    taken    into    consideration.      But    it    is    obvious 
that  this  consideration    is    not    to    be    carried    to 
the  extent  of  depriving  the  guilty  wife  of  every  tiling 
beyond  the  bare  necesaittes  of  life  in  the  condition  in 
whidi  she  bad  been  brought  up.       The  desire   to 
prerant  tlie  co-respondent  profiting  by  hia  iniquity 
may  justify  the  turning  of  the  scale  in  favour  of  a 
liberal  allowance  to  the  husband  to  enable  him  to  live 
wttli  tha  surroundings  that  he  would  have  had  in  the 
joint  home,  or  may  justify  the  turning  of  the  a  sale 
•gainst  the  wife,  but  I  cannot  think  it  ahould  do  more. 
In  the  present  case,  in  my  judgment,  so  far  as  the 
tigbtsoi  the  parties  itUer  u  are  concerned,  £1,000  a 
yaat  is  the  ouoide  which  should  have  been  allowed  as 
iOdome  to  the  husband,  and  I  do  not  think  that  the 

Iiularesti  of  public  morality  would  justify  the  giving 
ol  a  larger  gum  to  a  husband  himself  guilty  of 
•doltery  on  the  score  that  the  more  he  gets  the  less 
benefit  will  the  co-respondent  derive  fiom  his iniquity. 
Now,  1  have  gone  dirough  so  much  of  the  judgment 
of  the  le&nied  President  as  refers   to   what   I  may 


call  the  first  £1,000,  beoanse  I  thought  that  whatever 
might  be  the  ultimate  conclusion  of  this  court  with 
regard  to  this  apiieal  it  was  right  and  proper  that  I 
should  express  my  opinion  aa  to  this  part  of  the  judg- 
ment ;  but  in  fact  it  is  not  necessary  in  the  view  that  I 
take  that  I  should  consider  in  any  way  the  quantum 
of  allowance  to  the  husband,  or  how  it  has  been 
arrived  at,  because  in  my  opinion  the  case  must  be 
governed  by  that  j>rincii)le  to  which  I  referred  to  at 
the  commencement  of  my  observations  to-day,  that  the 
Legislature  deliberately,  and  acting  in  accordance  with 
the  feelings),  I  would  say,  of  the  English  people,  has 
shown  from  first  to  last  an  intention  that  the  court 
should  not  deal  with  either  the  question  of  divorce 
itself  or  any  of  those  subsidiary  questions  which 
might  arise  as  between  the  husband  and  wife  upon 
the  basis  of  the  rights  and  wrongs  of  the  hiubond 
and  wife  to  the  exclusion  of  the  interests  of  public 
morality.  I  have  already  acquiesced  in  the  correct- 
ness of  the  view  of  >:iir  Fcancia  Jenne  that  there  may 
be  ciroumstauoes  in  which  the  relief  and  benefit  which 
the  court  has  power  under  these  Acts  of  Parliament 
to  confer  may  be  conferred  upon  even  a  guilty  party 
without  outraging  in  any  way  public  decency  or  public 
morality,  and  I  refer  to  the  case  of  jSymoJW  v.  S-ymoiu, 
which  I  have  already  mentioned ;  but  those  cases  must 
be  Tery  rare.  I  cannot  myself  see  in  the  present  case 
that  the  benefits  intended  to  be  conferred  by  the 
Legitlatiire  on  the  wife  or,  as  iu  the  present  case,  the 
husband  who  hat  been  wronged,  can,  having  regard 
to  hia  conduct,  be  conferred  upon  him  without 
serioualy  trenching  upon  the  apirit  of  jiublic  morality 
which  seems  to  me  to  run  through  these  Acts  of 
Parliament.  It  is  remarkable  that  when  Sir  Francis 
Jeune  is  giving  his  judgment  in  the  divorce  cose, 
although  he  speaks  of  the  adulteries,  the  dates  of 
which  appear  iu  the  particulars,  he  nowhere  alludes 
to  that  which  I  consider  from  the  point  of  view  of 
pubUc  decency  and  morality  is  of  the  highest 
importance,  I  mean  that  actually  at  the  moment 
and  after  the  moment  when  the  husband  had 
come  into  court  to  ask  tor  relief  on  the 
ground  of  the  misconduct  of  his  wife  he  himself 
was  continuing  and  did  continue  to  indulge  a 
connection  which  was  an  outrage,  as  I  have  said, 
on  public  decency,  and  the  view  that  I  take  ia  that  the 
conclusion  arrived  at  by  the  learned  registrar  in  the 
last  paragraph  of  bis  report  was  right,  and  ought  to 
have  been  acted  upon  and  afiirmcd.  That  concluaion 
ia:  "Having  regard  to  the  verdict  of  the  jury  of 
adultery  against  the  petitioner,  to  there  being  no  issue 
of  the  marriage,  and  to  no  necessity  being  shocvn  for 
providing  for  the  petitioner  oat  of  the  wife's  trust 
funds,  it  is  submitted  that  no  order  should  be  made  aa 
to  vaiiation  of  the  respondent's  settlement  of  the 
23rd  of  October,  1899."  I  think  that  conclusion  is 
right. 

It  will  be  observed  that  in  the  earlier  part  of  the 
report  the  registrar  has  said  :  ''  Having  heard  counsel 
on  behalf  of  the  petitioner  and  respondent,  it  is  sub- 
mitted that  the  court  should  with  consent  order  that 
from  and  after  the  date  of  such  order  all  the  interests 
and  powers  of  the  reapondent  in  and  upon  the  iaiA 
indtmture  of  settlement  bearing  date  the  1st  of 
February,  1890,  be  extinguished  as  if  the  respondent 
had  died  in  the  lifetime  of  the  petitioner  and  that  the 
trustees  of  the  said  settlement  do  reconvey  the 
property  comprised  therein  to  the  petitioner" — 
that  ia,  the  property  which  the  petitioner  had  brought 
into  settlement.  That  has  been  ordered  by  consent  to 
be  restored  to  the  petitioner.  That  of  courae  stands,  bat 
I  think  that  the  learned  regiatrar  was  quite  right  in 
not  only  mentioning  the  misconduct  of  the  husband 
but  also  in  mentioning  the  fact  that  that  which  it 
was  proposed  by  his  report  to  refuse  to  give  to  the 
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petitioner  wa«  not  anything  which  was  etsential  to  his 
support  in  the  condition  of  life  in  which  he  ia,  but 
■was  Eomething  that  was  asked  for  for  the  ptirpoae  of 
reatoring  to  this  petitioner  the  laxuries  of  hfe  wliich 
he  had  enjoyed  during  the  continuance  of  the  marriage 
of  the  respondent  to  the  petition.ir.  Now,  having 
said  this,  I  really  do  not  know  that  it  is  necessary  for 
me  to  say  much  more,  because  if  my  conclusion  is 
right  up  to  this  point  no  question  esn  possibly 
arise  as  to  the  second  £l,tK10,  which  was  directed  to 
be  paid  by  the  trustees  to  the  petitioner  after  certain 
moneys  came  to  the  respondent  by  reason  of  the  death 
of  her  mother,  because  it  is  plain,  if  my  conclusion 
has  been  right  as  to  the  first  £1,(H)0,  it  must  also  be 
right  as  to  the  second.  But  I  do  wish  to  say  that 
even  if  my  conclusion  as  to  the  flnt  £1,000  had  been 
merely  that  the  £1,000  was  a  sum  which  could  be 
given  to  the  petitioner,  and  I  hud  supported  the  order 
in  lo  far  as  it  applied  to  that  £l,O00,  I  should  have 
come  to  the  conclusion  that  the  aeoood  £1,000  ought 
not  to  have  been  allowed  to  the  petitioner.  1  should 
have  come  to  that  conclusion  by  reason  of  the  prin- 
ciple laid  down  in  Gh(twynd  v.  Ckeiwi^nd  and  in  March 
V.  March,  because,  as  I  have  already  said  itt  my 
judgment,  there  is  nothing  in  either  of  those  judg- 
ments which  does  away  with  the  view  that  the  meana 
essential  to  the  continuation  of  the  scale  of  living 
enjoyed  by  the  petitioner  during  the  continuance  of 
the  joint  home  are  primil  facit  a  measure  of  the 
allowance  of  income  which  ought  to  be  made — (I  am 
leaving  out.  of  course,  the  case  of  children) — in  the 
interests  of  the  husband.  I  do  not  tliink  any  useful 
purpose  would  be  answered  by  my  going  through  the 
steps  by  which  the  learned  President  first  arrived  at 
this  figure,  really  treating  the  property  the  subject  of 
the  will  as  if  it  could  be  a  subject-matter  of  settlement 
which  could  be  dealt  with  under  section  fl  of  the  Act 
of  1859. 

With  regard  to  the  last  part  of  the  order — that  is, 
the  order  by  which  the  £500  a  year  was  to  be  paid 
for  four  years  so  that  the  husband  might  be  recouped 
the  amounts  that  had  accumulated  and  ha<l  not  been 
expended  by  the  wife  out  of  the  huahand'a  settlement 
on  the  wife— I  expressed  in  the  course  of  the  argu- 
ment the  opinion  that  that  order  cannot  be  justified 
because  in  substance  it  would  be  to  treat  the  powers 
under  section  5  of  the  Matrimonial  Causes  Act,  1859, 
as  justifying  a  retrospective  order.  There  again  I 
think  it  is  not  necessary  for  me  to  go  into  the  matter, 
taking  the  view  that  I  do.  The  only  observation 
which  I  will  make  on  this  last  point  by  way  of  pre- 
caution is  that  where  a  guilty  wife  has  put  her 
husband  to  considerable  expenditure  by  reason  of 
her  personal  conduct,  in  coiisideriDg  the  amount  to 
be  allowed  to  the  husband  by  variation  of  settlements 
we  must  take  into  consideration  the  existence  of 
liabilities  and  a  larger  expenditure  of  money  that 
may  be  made  which  will  postpone  the  time  when  the 
injured  party  wiU  get  the  benefit  of  the  variation 
imless  something  is  added  to  the  income  either 
temporarily  or  permaiiently  as  to  enable  him  to  me«t 
those  liabUities, 

I  think  that  this  appeal  should  be  allowed,  and 
that  an  order  should  be  made  in  the  sense  of  the 
report  of  the  learned  registrar. 

STmLiwo,  L.J. — In  this  case  the  court  is  asked  to 
exercise  a  delicate  jurisdiction  iu  a  novel  and  difficult 
0B«e,  and  to  review  the  decision  of  a  learned  judge 
who  had  large  knowled^  and  experienoe,  in  the 
exercise  of  that  jurisdiction.  I  approach  the  cafe 
without  any  such  knowledge  or  experience,  but  I  have 
endeavoured  to  do  my  best  to  consider  what  con- 
clusion the  court  ought  to  arrive  at  in  the  present 
case,  and  I  think  it  is  right,  OS  we  are  differing  from 


the  late  President  of  the  court,  to  state  as  shortly  u 
may  be  the  ground  for  the  conolnsiona  at  which  I 
arrive. 

I  begin  by  observing  that  under  the  Divorce  Aot» 
there  exists  no  power  in  the  court  to  award  anything 
in  the  shape  of  damages  as  between  husband  and  wifa, 
although   there    are  powers  in  the  court   to  award 
damages  against  a  co-rcBpondent.     Further,  there  ii 
no  power  tu  iuilict  anything  in  the  nature  of  a  fine  or 
penalty  for  a  matrimonial    offence    apon   a    gmlty 
person.   No  such  jurisdiction  is  conferred,  nordoesthe 
application  which  has  given  rise  to  the  present  judg- 
ment under  ap(>eal  seek  so  to  do.     The  powers  whiai 
the  court  has  are  conferred  by  two  enactments ;  one 
section    m    of    the  Matrimonial  Causes    Act,    ISdT, 
which  provides  that  "  In  any  case  in  which  the  court 
shall   pronounce   a  sentence  of    divorce   or   judicill 
separation  for  adultery  of  the  wife,  if  it  shall  be  made  to 
appear  to  the  court  that  the  wife  is  entitled  to  any 
property,  either  in  possession  or  reversion,  it  shall  be 
lawful  for  the  court  if  it  shall  think  proper  to  order 
such  settlement  as  it  shall  think  reasonable  to  be  made 
of  such  property  or  any  part  therof  for  the  benefit  of 
the  innocent  party  and  the  children  of  the  marri»g« 
or  either  or  any  of  them."    The  second  is  section  5  of 
the  Act  of   1859,   which  provides  that  "  The  court, 
after  a  final  decree  of  nullity  of  marriage  or  diHolo- 
tion  of   marriage,  may  inquire  into  the  existence  d 
ante-nnptial  or  post-nuptial  settlements  made  on  tiic 
parties  whose  marriage  is  the  subject  of  the  decRS, 
and  may  make  such  order  with  reference  to  the  appli- 
cation of  the  whole  or  a  portion  of  the  property 
settled  either  for  the  benefit  of  the  chOdren  of  the 
marriage  or  of  their  respective  parents  as  to  the  conrt 
shall  seem  fit."     In  the  present  case  the  petitiou  tm 
which  the  order  under  appeal  was  founded  was  in 
terms  an  application  to  the  court  to  exercise  the 
power  conferred  by  the  latter  of  these  enactments, 
but  it  seems  to  me  that  in  the  exercise  of  that  jurii- 
diction  the  court  might  also  have  seen  fit,  and  at  mOtt 
it  would  only  have  required  an  amendment  of  tfae 
j>etition,  if  that  had  been  the  view  of  the  court,  to 
bring    into   operation  the  jurisdiction  contained  in 
section  45  of  the  Act  of  1S67,     I  say  this  in  view  of 
some  few  remarks  which  I  shall  have  to  make  here- 
after with  regard  to  the  property  which  belongs  to 
the  wife  beyond  that  which  is  contained  in  the  ante- 
nuptial and  post-nuptial  settlements  which  it  is  sought 
to  vary.     The  jurisdiction  was  conferred  in  the  year 
1859,  and  the  mode  in  which  the  very  wide  discretion 
was  conferred  on  the  court  by  section  5  of  the  Act  of 
1859   has  been  repeatedly  considered.      I  think  the 
best  exposition  is  to  be  found  in  the  case  whioh  htf 
already  been  referred  to  by   my  lord  of   Mnrch  »• 
March,  which   was  not  only  a  carefully  considered 
decision  of  Lord  Penzance,  the  then  President  of  thu 
court,  but  was  atWrmed  by  the  Court  of  Apjical  then 
in  existence.      I   do  not   desire   to  read   agaiu  the 
portionB  of  the  judgment  then  deEvercd  which  have 
been  alri'ady  referred  to,  but  I  deaire  to  state  that  I 
wish  most  fully  to  give  effect  to  everything  which 
was  there  laid  down.     It  appears  to  me  that  at  thii 
distance  of  time  it  would  not  be  right  to  reconsidw 
that  case.     Without  saying  that  it  is   eshauativf.  it 
seems   to  me  to  be  a  sufficient  exposition  of  the 
principles  in  the  present  case  from  which  I  do  no' 
desire  to  depart.      The  late  President  refers  in  1"* 
judgment  to  that  case  and  to   Noel  y.  Noel  ««  the 
authorities  on  which  he  bases  hia  statement  of  the  Uv, 
and  I  do   not  think  that  he  meant  in  any  wsy  t" 
depart  from  what  ia  there  laid  down  ;  but  with  th« 
utmost  respect  to  hira,  I  think  that,  at  all  events  in 
one  respect,  the  language  which  he  has  used  on  ('■'' 
subject  has  gone  beyond  that  which  is  warranted  bf 
the  cases  to  which  he  refers,  and  which  I  thick  b>»J 
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h»Te  given  rise  to  misoonoeption.  I  refer  to  thftt 
portion  of  the  judgment  in  which  he  lays  down  as  a 
broad  principle  that  the  co-respondent  is  not  to  be 
allowed  to  make  any  pecuniary  profit  out  of  his  own 
iniquity.  Though  I  entirely  recognize  the  regard 
which  is  to  be  given,  as  is  pointed  out  in  the  judg- 
ment, to  public  morality,  I  Uiink  that  is  an  expression 
which  might  be  misinterpreted  as  conferring  a  much 
wider  jurisdiction  than  I  conceive  to  be  conferred  by 
the  Legislature  on  that  footing,  and  I  should  prefer 
for  myself  to  state  the  law  in  this  way — that  in  the 
exercise  of  every  discretion  which  is  vested  in  the 
court,  the  court  must  so  use  that  discretion  as  to 
promote  the  interests  of  virtue  and  morality,  and  to 
oisoonnge  vice  and  immorali^. 

Now,  having  made  these  preliminary  observations,  I 
pass  on  to  consider  more  particularly  the  matters  to 
which  the  court  is  to  have  regard  according  to  the 
dediions  in  exercising  this  principle.  They  are  shortly 
stated  by  Lord  Penzance  in  a  passage  which  has  not 
been  read,  and  which  I  will  now  read.  He  says  :  "  The 
idative  ■nnis  contributed  by  each  party,  the  conduct 
oi  each,  and  the  total  amount  of  their  joint  income, 
the  relation  it  bears  to  the  requirements  of  the  parties 
sad  thdr  respective  prospects  of  increased  income  are 
all  elements  to  be  considered.  These  elements  are 
not  c^Mble  of  exact  expression  in  fig^nres  and  the 
remit  most  be  a  g^erat  one  varying  according  to 
the  details  of  each  case."  That  being  so,  let  me  con- 
aider  shortly  each  of  these  elements  which  have  to  be 
considered. 

Now,  as  reg^ards  the  first,  "  the  relative  sums  com- 
tribnted  by  each  party,"  they  stand  thus:  By  the 
wife  there  has  been  brought  into  settlement  a  sum  of 
£51,000,  yielding  £2,200  per  annum,  by  the  husband 
agnm  of  £10,000,  yielding  somewhere  between  £300 
and  £400  per  annum,  and  I  may  state  here  con- 
veniently that  the  husband  was  entitled  to  the  income 
of  another  sum  of  £10,000,  which  made  the  income 
arising  from  the  fundJs  which  were  either  brought 
into  &e  settlement  by  him  or  on  his  behalf  of  which 
he  was  posfossed,  £710  a  year.  The  total  amount, 
therefore,  of  the  joint  income  approximates  closely  to 
£3,000 ;  it  falls  somewhat  short  of  it.  Passing  by, 
for  the  moment,  the  conduct  of  the  parties,  there  has 
to  be  considered  the  relation  which  it  bears  to  the 
requirements  of  the  parties. 

Now,  in  this  case  the  one  point  that  most  requires 
conrideration  is  this,  that  there  are  no  children  of  the 
marriage,  and,  therefore,  that  element,  which  is  an 
importsat  one,  has  not  to  be  considered.  The 
hosband,  it  appears,  g^ve  up  business  before  he 
married,  and  it  has  boen  stated  that  he  has  not 
resnmed  business. 

Then  we  come  to  consider  the  conduot  of  the 
parties.  Now  that  is  a  matter  which  has  g^ven  me  the 
(^eatest  anxiety.  I  begin  with  the  wife,  which  is  the 
simpler  case  of  the  two.  The  short  facts  are  these : 
That  the  wife  ever  since  the  year  1896,  the  marriage 
having;  taken  place.  I  think,  in  1889,  withdrew  her 
affections  from  her  husband  and  bestowed  them  on 
the  co-respondent.  From  January,  1897,  she  has 
ceased  to  live  with  her  husband,  who  in  1899  obtained 
a  decree  of  judicial  separation  on  the  ground  of  deser- 
tion. From  1901  she  was  actually  engaged  in  the 
e&deavonr  to  obtain  a  divorce  in  a  distant  country 
with  the  view  of  marrying  the  co-respondent,  and  in 
this  she  nltimately  saoceeded,  although  neither  the 
dhroroe  nor  the  marriage  can  be  recog^nized  by  law 
of  this  ooimtry.  For  all  tins  course  of  conduct  I  see  no 
palliation  or  excuse  whatsoever,  as  it  seems  to  me  it  is 
impossible  for  the  court  to  arrive  at  a  conclusion  other 
than  this,  that  she  has  been  guilty  of  a  great  matri- 
monial offence.  As  regards  the  husband,  he,  having 
availed  himself  of  his  legal  right  to  a  judicial  separa- 


tion, proceeded  in  1902  to  bring  an  action  for  dissolu- 
tion of  his  marriage  founded  on  the  remarriage  and 
cohabitation  of  his  wife  with  the  co-respondent. 
But  previously  to  this,  in  August  and  September, 
1901,  and  subsequently,  and  in  September  and 
November,  1902,  during  the  pendency  of  the  petition, 
be  was  g^ty  of  what  the  learned  I^eaident 
stigmatized  in  his  judgment  as  shameless  adultery. 
Ko  explanation  has  been  g^ven  of  the  circumstances 
in  which  this  offence  was  oommitted.  The  petitioner 
did  not  go  into  the  box  to  explain  his  conduct,  or  to 
express  regret  at  his  having  been  guilty  of  this  flagrant 
violation  of  morality,  and  the  only  exoase  for  it  which 
the  circumstances  disclose  is  bis  wife's  desertion. 
Notwithstanding  this,  the  learned  Preoident  exercised 
his  discretion  in  favour  of  the  husband  and  dissolved 
the  marriage  at  his  instance,  and  from  that  there  was 
an  appeal,  as  I  understand,  in  the  first  instance,  but  it 
was  afterwards  abandoned.  I  cannot  think,  however, 
that  this  exonerates  the  court  on  this  application 
from  taking  into  consideration  the  conduot  of  the 
husband. 

Lastly,  there  is  to  be  considered  the  respective 
prospects  of  increased  income.  Now,  so  far  as 
appears  the  husband  has  apparently  none.  The 
wife  will,  if  she  surrives  her  mother,  under  the  will 
of  her  father,  succeed  to  what  is  commonly  termed  a 
protected  life  interest  in  a  capital  sum  of  £150,000  or 
thereabouts.  By  a  protected  life  interest  I  mean  that 
it  is  made  to  cease  in  certain  events,  and,  among^ 
others,  if  the  "  wife  shall  do  or  suffer  any  act  or  thmg 
or  any  event  shall  happen  whereby  if  the  said  income 
were  made  payable  to  her  for  life  she  would  be 
deprived  of  the  right  personally  to  receive  and  enjoy 
the  same  or  any  part  thereof  or  some  other  person 
might  become  entitled  to  receive  the  said  income  or 
part  thereof."  That  fund  is  not  the  subject  of  an 
ante-nuptial  or  post-nuptial  settlement  within  the 
meaning  of  section  5  of  the  Act.  If  the  wife's  Ufe 
interest  had  been  absolute  it  might  have  fallen  under 
section  41  of  the  Act  of  1857,  but  it  is  obvious  from 
the  terms  of  the  gift  that  any  order  which  the  oourt 
might  make  directly  affeotinK  that  life  interest  would 
be  futile,  inasmuch  as  it  womd  produce  a  cessation  of 
the  life  interest  according  to  the  terms  of  the  wUl. 

Now,  by  the  order  appealed  from  this  has  been 
done.  The  learned  President  has  thought  fit  to  order 
that  "  the  said  trustees  do  as  from  the  date  of  this 
order  during  the  joint  lives  of  the  petitioner,  the 
respondent,  and  her  mother  pay  the  petitioner 
out  of  the  income  of  the  funds  for  the  time  being 
subject  to  the  said  settlement  the  annual  sum  of 
£1,000,  and  from  and  after  the  death  of  the  mother 
do  thenceforth,  durine  the  remainder  of  the  life  of 
the  petitioner,  pay  to  him  out  of  the  said  income  in 
lieu  of  the  said  annual  sum  of  £1,000  the  annual 
sum  of  £2,000,  and  do  further  pay  to  the  petitioner 
out  of  the  said  income  the  capital  sum  of  £2,000,  the 
said  sum  to  be  paid  by  equal  annual  instalments  of 
£500,  if  and  so  long  as  the  said  income  after  payment 
of  the  said  costs  and  any  other  annual  sum  for  the 
time  being  payable  under  this  order."  So  that  for  the 
first  four  years  he  directs  the  payment  of  £1,500,  and 
during  the  rest  of  the  time  tUl  the  death  of  the 
mother  an  annual  payment  of  £1,000,  and  afterwards 
the  sum  of  £2,000. 

Now,  the  existence  of  the  life  interest,  as  I  have 
said,  is  not  one  which  is  nfider  the  control  of  the 
court.  It  certainly  is  not  one  which  can  be  dealt 
with  under  the  operation  of  section  5  of  the  Act  of 
1859.  It  is  only  a  matter  which  the  court  can  take 
into  consideration  in  making  the  order.  The  learned 
President  and  the  learned  counsel  for  the  petitioner, 
the  husband,  in  this  case  have,  in  supporting  the 
order  so  far  as  it  relates  to  the  additional  sum  of 
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£1,000,  which  is  to  be  paid  after  the  death  of  the 
mother,  relied  on  the  case  of  Noel  v.  Noel,  but  in  that 
case  the  marriage  bad  been  diaBolred  at  the  suit  of  the 
bnaband,  and  b;  the  tuarriage  settlement  the  wife  had 
a  certain  interest  in  the  husband's  property  and  had 
settled  her  own  property,  includtnjf  certain  rever- 
sionary property  which  was  stated  to  be  of  great  value. 
In  that  case  the  question  arose  as  to  what  was  to  be 
done  with  the  income  of  the  reversionary  property 
whieh,  be  it  obaerred,  waa  the  subject-matter  of  tbe 
settlement  when  it  fell  into  possession,  and  the  then 
President,  Sir  James  Hannen,  says  this :  ' '  With 
regard  to  the  wife's  reversiooary  interest,  I  am  of 
opinion  that  half  of  that  uicome  when  it  falls  in  must 
bo  paid  to  the  husband  on  thia  principle  :  When  a 
woman  by  her  own  fault  hai  broken  np  a  family  of 
which  ihe  was  a  part,  the  court  must  endeavonr 
to  put  the  husband  oud  the  children,  as  far  as  money 
goes,  in  the  same  position  as  they  would  have  been  If 
■he  had  not  broken  it  np."  W»th  that  principle  and 
with  the  application  of  it  made  in  that  case  I  entirely 
agree,  but,  be  it  observed,  it  is  very  ditlereut  from  tbe 
present  case.  In  the  first  place,  the  fund  was  one 
which  was  the  subject  of  the  settlement,  and  therefore 
tbe  learned  President  had  full  power  to  deal  with  it 
dixeotly.  In  the  second  place,  there  were  children  in 
erifltence  there,  and  where  there  are  children  of  a 
marriage  who  succeed  to  property  comprised  in  the 
settlement  it  is  of  high  importance  that  they  shoitld 
be  brought  up  in  accordance  with  the  fortunes  to 
which  they  succeed,  and  the  court  would  exercise  the 
right  and  would  exercise  the  discretion  rested  in  it  by 
the  statute  in  such  a  way  as  to  secure  this.  Lastly, 
in  that  case  the  husband  was  entirely  innocent  and 
had  been  gn^Uty  of  no  matrimonial  oSence. 

Now,  as  regards  this  part  of  the  case,  it  is  clear 
when  one  reads  the  j  udgment  of  the  learned  President 
that,  in  the  first  instance,  he  was  under  a  misappre- 
hension. He  thought  that  be  hod  power,  or  at  all 
events  he  forgot  for  the  moment  that  he  bad  no  power, 
to  deal  with  this  fund  directly.  He  certainly  had  not 
power  to  deal  with  it  under  section  5  of  the  Act  of 
1B59.  Although  I  think  he  might  hare  had  power  to 
deal  with  it  under  the  Act  of  1H5T,  I  am.  not  sure  that 
he  intended  to  exercise  the  jurisdiction.  When  the 
terms  of  the  father's  will  were  called  to  bis  attentios 
he  saw  that  the  order  which  he  clearly  expresses 
himself  as  about  to  make  would  be  futile,  and  con- 
sequently he  altered  the  order  in  tbe  way  in  which  it 
now  stands. 

I  am  unable  to  agree  with  the  view  that  was 
taken  by  the  learned  President.  I  am  not  satisfied, 
the  first  place,  that  he  really  exercised  his  dis- 
cretion in  view  of  a  full  and  careful  investiga- 
tion of  the  facts.  In  the  second  place,  I  thijik 
that  he  went  beyond  the  law  aa  laid  down  in  the 
case  to  which  I  have  referred  of  March  v.  Marth, 
and  I  think  that  he  omitted  to  take  into  oontideration 
to  a  sufficient  extent  the  conduct  of  the  petitioner ; 
and,  in  the  third  place,  I  think  be  more  than 
simply  repaired  the  loss  which  had  been  occasioned 
to  the  petitioner,  eren  if  an  innocent  person, 
acoording  to  the  standard  which  is  laid  down 
in  March  v.  March — namely,  that  he  is  not  to 
be  wholly  deprived  of  means  to  the  scale  of  which  he 
may  have  learnt  to  accommodate  his  mode  of  life. 
As  regards  the  four  suma  of  £500,  which  are  payable 
during  the  first  four  years,  these  were  sums  directed 
to  be  paid  inasmuch  as  the  wife  appeared  during  four 
years'  desertion  to  have  received  an  income  coming 
from  the  husband's  funds.  The  wife  was  quite  willing 
as  a  term  of  settlement  that  the  future  income  should 
be  paid  to  the  husband,  but  in  exercising  the  statu- 
tory jnriwliotion  the  learned  President  had  no  power  to 
give  it  a  letrospeotiTe  action,  and  it  seems  to  me  that 


by  the  order  which  he  made  he  was  in  effect  g;iviiig  it 
retrospective  operation. 

On  these  two  points  I  am  unable  to  agree  with  tb« 
learned  President. 

I  have  had  more  difficulty  as  regards  the  turn  of 
£1,000,  which  the  learned  President  directed  to  be 
paid  in  the  first  instance.  I  feel  very  atroogly  that 
the  conduct  of  the  petitioner  does  not  entitle  him  to 
great  consideration  from  the  court,  but  the  learned 
President,  notwithstanding  the  nature  of  that  con- 
duct, saw  fit  to  dissolve  the  marriage  and  t«  exeiaiss 
the  discretion  which  the  Act  gave  hun.  I  have  hesi- 
tated as  to  whether  the  sum  which  the  learned  Presi- 
dent first  awarded  ought  to  be  departed  from,  but  m 
my  learned  brothers  both  take  a  strong  view,  with 
which  I  sympathise,  agaiast  the  petitioner,  and  thmk 
it  was  not  right  that  he  should  be  allowed  a-cythiD| 
out  of  that  fund,  I  am  not  prepared  to  differ  from 
them,  and  I  therefore  agree  with  their  order. 

Cozens-Habdy,  L.J. —It  would  not  be  right  for 
me  to  occupy  the  court  more  than  a  few  minntei 
inasmuch  as  I  entirely  assent  to  the  elaborat«  jut%- 
ments  which  have  been  delivered  by  my  lord  aM 
Stirling,  L.J.,  but  I  desire  very  briefly  to  state  the 
reasons  which  have  influenced  me. 

It  is  settled  by  authority  which  binds  us,  and  I 
think  I  should  have  come  to  the  same  conclustoa 
apart  from  authority,  that  in  exercising  tbe  jurisdio- 
tiou  conferred  upon  the  court  of  varying  eeltlements 
the  conduct,  not  of  one  party,  but  of  both  partiei, 
must  be  had  regard  to,  and  that  we  must  aJao  not 
forget  considerations  of  iJubUc  morality  and  pnUic 
decency. 

Now,  it  was  strenuously  argued  before  us  by  Mr. 
LawBon  Walton  and  Mr.  Priestley  that  the  judgment 
of  the  Ittte  President  in  the  divorce  case  haa  conclodri 
that  matter ;  that  the  husband  must  be  regarded  •« 
completely  whitewashed,  as  in  fact  innocent,  and  that 
it  is  not  open  now  for  us  in  exercisiug  the  discretioa 
conferred  on  us  by  the  section  to  treat  tbe  husband 
as  a  man  who  has  been  guilty  of  any  matrimoniil 
offence  or  as  a  man  whose  conduct  is  deserving  in  nof 
way  of  reprobation.  I  am  entirely  unable  to  assent 
to  that  view.  I  think  it  is  within  the  power  of 
the  court,  and  if  it  is  within  the  power  of  toe  cowt 
it  is  part  of  the  duty  of  the  court  to  comrida'  all  tU 
circumstances  of  this  case  affecting  both  the  hushsna 
and  the  wife.  Without  pretending  to  weigh  in  tlii 
balance  minutely  the  faults  of  the  husband  and  th» 
wife,  1  do  not  feel  myself  able  to  say  that  the  condaiit 
of  the  husband  was  not  more  outrageotis  and  not  mow 
subversive  of  public  decency  than  that  of  the  wife. 

I  wish  to  refer  for  a  moment  to  the  report  of  tJ» 
judgment  in  the  divorce  suit,  which  is  to  be  found  b> 
[1603]  P.,  p.  246,  because  there  is  a  most  unfortnnsi* 
error  wbiolt  I  think  was  somewhat  overlooked  by 
the  learned  judge  himself.  The  statement  at  p.  24< 
of  the  acta  of  adultery  by  the  petitioner  represaiM 
them  as  being  tdl  before  tbe  presentation  of  tl* 
petition ;  but  what  are  the  dates  F  The  petition  » 
dated  the  3rd  of  July,  1902.  The  acts  of  adnlterj 
prior  to  that  date  I  say  nothing  about,  but  the  at* 
of  adultery  aUegod  by  the  respondent  in  her  wuwef 
filed  on  the  18th  of  December,  15M)2,  aUeged  tf^ 
admitted,  were  the  IStii,  21st,  24th,  and  23th  cf 
September,  1902,  and  3rd,  Hth.  15th,  and  2()tli  « 
November,  1902.  I  ihmk  it  is  not  exaggftreting  W 
say  that  the  acts  of  adultery  were  alleged  »m 
admitted  up  to  or  on  the  very  eve  of  the  «i*W " 
the  respondent  to  the  petition.  It  is  not  left  t**^ 
because  not  only  did  Uie  husband  come  ahamd**^ 
into  court  asking  to  be  relieved  in  respect  of  hii  *^* 
adultery  wbea  he  was  himself  continiiing,  aftef  iM 
presentation  of  the  petition  and  ftbnost  up  to  flu  ^^ 
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committing  his  own  adultery,  but  he  bu  etudiottaly 
and  persiateiitly,  on  the  hearing  of  the  divorce  pro- 
ceedings uid  agun  on  th«  hearing  of  this  petition, 
evaded  any  li»biltty  to  crosi-examination  as  to  hia 
p«st  relations,  and  it  may  be  oa  to  his  present 
rdationt,  with  the  person  who  Sir  Francis  Jeune  has 
d«icribed  as  a  **  profeaeional  seductress," 

All  I  can  say  is,  I  decline  to  eierciae  my 
judicial  discretion  in  favour  of  a  petitioner  whose 
oondaet  has  been  such  as  I  have  described.  It  seems 
to  tne  that  the  registrar's  report  was  perfectly  right, 
•nd  that  we  should  not  in  the  exercise  of  our 
disqretion  be  justified  in  giving  a  petitioner  guilty  of 
conduct  such  as  I  have  described  any  part  of  the 
property^  bronght  by  the  wife  into  the  settlement. 
In  my  view  the  order  ought  to  be  as  reported  by  the 
registrar,  and  the  order  of  the  lenmed  President 
ODgbt  to  he  8et  aside. 

I  only  wish  just  to  point  out  that  there  may 
pDwihiy  b«  a  question  hereafter  under  the  wife's 
■ettlement,  because  there  is  »  trust  that  "  If  the  said 
Jolia  Balli  shall  have  left  a  husband  her  surviving 
upon  trust  to  pay  him  a  life  interest."  If  the  parties 
are  content  to  leave  that  for  further  diicossion  here- 
after, in  be  it.  It  may  be  well  possibly  even  to  get 
rid  of  that  now  by  varying  to  that  eitent  the  trust  of 
that  iettleonent.  However,  that  does  not  arise 
poMibly  upon  this  appsah 

Solicitors,  Lewii,i-  LewU;  UoVarni,  Son»,  Ooiaard,& 
Sawktley ;    Freihfietdt, 
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(England).    J  July24,190o. 

ICator,  &c,,  of  WEaTHiffaTKH  v.  Londox  aitd 
NoBTH -Western  Railway  Co.  {a.) 

Mttropolit —  Local   fjotitrmnent —  Public   health—Pabh'c 

convenience —  Approaches —  Subway —  Trespan) — Sab- 

totl  of  rrxidwaT/   and  footway  —  Injimdimi^-  Pttblic 

Htalth  {LonUmi)  Act,  1891  (54  J:  55  Vict.  c.  76),  s.  44. 

By  the  Public  Health  (ATftropolia)  Art,   1861,  ».  44, 

power  viat  tjiveii  to  tht  tanitary  authorilif  to  coiiitruH 

unit  maintain  public  sanitary  convenimircs,  and  for  this 

purpude  the  mibioil  of  the  roadway,  tjclitiive  of  ihefoot- 

teaij  luljoinintj   a  building,   Wat  vetted  in  the  sanitary 

authority. 

Where  the  sanitary  authorities  had  made  such  con- 
vtnimcts  in  the  roadway  bentath  the  soil  connected  by  a 
tulttiiay  from  jiavement  U>  pavtment,  witk  an  exit  in  the 
foatiuay  a/i joining  rttponilenW  premises,  and  wlut  were 
owners  of  the  soil  ad  medium  fllum,  an  injunction  was 
granted  directimj  the  sanitary  authorities  to  renwve  that 
portion  of  the  str>tclure  only  which  encroached  upon  the 
•footway.  In  Other  Teapecta  the  matter  was  in  the  discre- 
tion of  the  authorities. 

Decision  of  Jojce,  J.,  to  this  effect  (50  W.  R.  268, 
tl9<J2]  I  Ch.  26H)  rutored,  and  that  of  the  Court  of 
Appeal  (52  »',  J{.  596,  [1904]  1  Ch.  759)  rtveried 
{Lord  James  of  Hereford  diiienting). 

This  was  an  appeal  from  an  order  of  the  Court  of 
Appeal  (52  W.  K,  590,  [1001]  1  Ch.  750)  (Vaughau 
wjlliaioB,  StirliDg,  and  Cozens-Hardy,  L.JJ.),  which 
WfWied  a  decisioa  of  Joyce,  J,  (30  W.  B,  268,  [19021 
lCh,269),  •* 

The  facts  are  given  in  Lord  Maonaghtan's  judgment. 
It  will  suffice  to  state  that  certain  freehold  premises 

(o.)  Keported  by  C,  H.  Orattox,  Esq,,  Barrister- 
at-Law.  I 


at  the  corner  of  Parliament-street  and  Bridge-street, 
Westminster,  were  conveyed  to  the  respondents  in 
July,  l.HSti,  At  this  date  the  pavement  of  Parlia- 
ment-street was  12  feet  wide  opposite  these 
premises,  and  there  were  certain  vaults  belonging  to 
the  premises  under  the  footway  and  projecting  into 
the  road. 

In  18Q9  Parliament-street  was  widened  and  the 
footway  increased  to  the  width  of  20  feet. 

In  1 90tt  the  appellants  constructed  certain  under- 
ground conveniences  in  the  centre  of  Parliament- 
street,  and  proviiled  with  approaches  by  means  of  a 
subway  with  staircases  at  either  end  at  or  near  the 
edge  of  the  pavement.  One  of  tliese  staircases  was 
opjjosite  the  respondents*  premises  and  was  placed  to 
the  extent  of  '2(t.  Win.  within  the  kerbstones  of 
the  pavement  as  altered  in  1899. 

Jojce,  J,,  directed  the  removal  of  that  portion  of 
the  staircase  which  projected  over  the  respondent's 
land  to  the  extent  of  2ft.  9in.  on  the  footway 
aforesaid,  but  the  Criurt  of  Appeal  made  a  different 
and  more  estensive  order. 

The  Corpomtion  of  Westminster  appealed. 

Hatdane,  K  0.,  Huijhea,  K.C,  and  Diyhton  Pollock^ 
for  the  appellanta. 

yniingrr,  K.C,  Movtnyue  Shearman,  K.C,  and 
EaKtace  Ililh,  for  the  respondents. 

Earl  of  Halbbuby,  L.O  —It  seems  to  me  that  the 
power  of  the  local  authority  to  erect  certain  public 
conTeniences   cannot  be  disputed.     The  shape,  site, 
and  extent  of  them  are  left  to  the  discretion  of  the 
authority  in  question,  and  so  far  as  the  things  them- 
selves, which,  under  this  discretion,  have  been  erected, 
I  do  not  understand  that  any  objeotion  can  he  made» 
The  objection*,  so  far  as  they  assume  the  force  of 
legal  objections,  refer  to  the  access  to  them,  and  to 
the  supposed  motives  of  the  local  authority  in  the 
selection  of  the  site.     Assuming  the  thing  done  to  be 
within  the  discretion  of  the  local  authority,  no  court 
has  power  to  interfere  wii  h  the  mode  in  which  it  has 
exercised  it.     Where  the  Legislature  has  confided  the 
power  to  a  particular  body,  with  a  discretion  how  it 
is  to  be  used,  it  is  beyond  the  power  of  any  court  to- 
contest  that  discrelion.     Of  course,  this  assumes  that 
the  thing  done  is  the  thing  which  the  Lsgislatuiebas. 
authorized :    see   Truman  v.    London,   Brighton,   and' 
South  Coast  Jlailway  Co.,  34  W.  H,  657,  II  App.  Cas.. 
45,  34  W  B,  Dig.  131.     It  appears  to  me  impossible- 
to  contend  that  these  conveniences  are  not  the  thinga. 
authorized  by  the  Legislature.     It  seems  to  me  that 
the  provision  of  the  statute  itself  contemplatc;3  that 
suoh  oonvcnietices  should  be  made  beneath   public 
roads,  andif  beneath  public  roads,  some  acjess  luider- 
neath  the  road  level  must  be  provided  ;  and  if  some 
access  must  be  provided,  it  must  be  a  measurt"  simply 
of  greater  and  less  convenience,  when  the  street  is  a 
wide  one,  whether  an  access  should  be  provided  at  only 
one  or  at  both  sides  of  the  street.     That  if  the  acooBS 
is  provided  at  both  sides  of  the  street  it  is  possible 
tlmt  people  who  have  no  desire  or  necessity  to  use  the 
convenience  will  nevertheless  pass  through  it  to  avoid 
the  dangers  of  crossing  the  carriage-way,  seems  to  me 
tu  form  no  objection  to  the  provision  itself ;    and  I 
decline  altogether  to  sit  in  judgment  upon  the  dis- 
cretion of  the  local  authorities  upon  such  materials  as 
are  before  us.     I  quite  agree  that,  if  the  power  to 
make  one  kind  of  building  was  fraudulently  used  for 
the  purpose  of  making  another  kind  of  building,  the 
power  given  by  the  Legislature  for  one  purpose  conld 
not  be  used  for  another  ;  but  I  have  endeavoured  to 
show  that  the  Legislature  did  contemplate  making 
subterranean  works  under    the    roadway    and    also 
access  to  them.     Under  these  circumetuncea,  I  think 
it  is  a  question  of  degree,  and  If  there  be  the  expreu 
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provuion,  aa  I  think  there  is,  to  ntaVe  a,  tunnel  under 
the  street  for  the  pnrpoae  of  these  conTenienciea,  thea 
I  think  the  queitioa  of  it«  ezteot  or  coat  it  a  matter 
■with  which  neither  a  court  of  law  or  equity  has  any 
<M}uoera,  since  the  thing  contemplated  by  the  statute 
'has  been  done,  and  done  in  the  way  which  the  statute 
contemplated  it  might  he  d<jne.  That  the  public  may 
use  it  for  a  purpose  beyond  what  the  statute  contem* 
plated  i a  nothing  to  the  purpose.  I  think  the  judg- 
ment of  Joyce,  J.,  should  be  restored.  With 
respect  to  the  coats  of  this  litigation.  I  cannot 
look  over'  the  fact  that  the  local  authority  made  a 
blimder,  and  interfered  with  the  footway.  That  has 
now  been  put  right,  but  in  the  first  instance  led  to 
the  litigation.  Then,  I  thiok,  the  negotiation  and 
-correapondeuce  was  not  aa  candid  as  it  should  have 
been,  and  I  think,  thttrcfore,  that  uetther  aide  in  this 
controversy  should  have  any  costs, 

Liird  MACNAaitTKjr. — At  the    southern   or   lower 
«Dd    of    Parliament-street,    jost    before    you    come 
to  Bridge* street,    where  in  eonieqaenoe    of    recent 
improvements    there    is  a  distance  of    abont  IWft. 
between  the  opposite  buildings,  the  appellants,  as  the 
sanitary  authority  of  the  City  of  Westiuinster,  have 
'Conatructed  public  lavatories  and  other  conveniences 
for  the  use  of  persons  of  both  aexea.     These  conveni- 
ences are  placed  under  the  ground  in  the  middle  of 
the  street,  as  far  removed  as  possible  from  the  buUd' 
ingfl  on  either  side.     The  plan  of  the  construction  is 
this :    On  each  aide  of  the  roadway  there  is  an  entrance, 
5ft,  9in.  wide,  protected  by  railings  and  lending  by  a 
.staircase  of  the  same  width  to  a  passage  or  aabway, 
J  Oft.  wide  aud  SEt,  high,  which  runs  the  whole  way 
across  on  a  level  with  the  nndergronnd  conveniences. 
'Out  of  this  subway  there  are  openingB — two  for  men 
and  one  for  women — into  spacious  chambers,  where 
the     usual     accommodation     (politely    dracribed    as 
lavatories  and  cloakrooms)  is  provided  on  a  large  and 
liberal  scale.      All  the  arrange  men  is   seem  to  have 
been  designed  and  carried  out  with  due  regard   to 
•decency,  and  with   every  poasible  consideration  for 
the  comfort  of  wayfarers  in  need  of  such  accom- 
modation.     The  London  and   North-Western  Rail- 
way    Co.      are     the     owners    of     a     large     and 
valuable    block   of    buildings   on    the   east    side    of 
Parliament-street,  having  a  frontage  to  Parliament- 
street  and  a  frontage  to  Bridge -street,  with  vaults 
under  the  pavement  in  Parliament -street,  and  a  claim, 
-for  what  it  is  worth,  to  the  soil  beneath  the  roadway 
vp  to  the  mid  line  of  the  street.    They  took  objection 
to  the  sanitary  works  constructed  by  the  corporation, 
and  sought  to  have  them  removed.    They  put  their 
-case  alternatively  as  a  case  of  trespass  or  of  obstruc- 
tion to  the  highway  ctiusing  special  damage.    The 
corporation  relied  on  their  statutory  powers  aoder  the 
Public  Health  ( London]  Act,  1891,  which  authorizes 
them  to  construct  auch  public  sanitary  conveniencefl, 
aud  Teats  in  tbem  for  the  purpose  the  subsoil  of  the 
rood,  exclusive  of  the  footway.     When  the  parties 
came  to  trial  it  was  found  tbat  owing  to  some  mistake 
or  inadvertence  the   works  of  the  corporation  had 
encroached    on    the    footway.        Joyce,    J.,    before 
whom  the  case  was  tried,  ordered  the  corporation  to 
remove  the  encroachment,  but  made  no  order  as  to 
costs.     On  appeal  by  the  plaintiffs,  the  court  ordered 
the  corporation  to  "pull  down  and  remove  the  whole 
•of  the  staircase,  railings,  and  other  works  placed  by 
the  defendants  npoa  the  lands  of  the  plaintiffs  other 
than  the  conveniences  in  the  pleadings   mentioned, 
and  such  further  portion  of  the  construction,  as  the 
court  "  might.  "  nponapplicBtion,  sanction  as  a  proper 
approach  to  the  aaid  conveuienoea,"    The  order  was  to 
be  suspended  pending  an  appeal  to  this  House,  and 
the  corporation  were  to  pay  the  costs  of  the  action  and 


of  the  appeal.      The    corporation    have    nc4)uie«ced 
in  the    order   of  Joyce,  J,       Their  only  oontentioii 
now  is  that  the  order  of  the  Court  of  Appeal  is  wrong. 
There  can  be  no  question  as  to  the  law  applicable  tA 
the  case.     It  is  well  settled  that  a  public  body  inveat>d 
Mfith  statutory  powers  such  as  those  conferred  upon 
the  corporation  must  take  care  not  to  exceed  or  abnss 
its  powers.     It  must  keep   within  the  limits   of  the 
authority  committed  to  it.     It  must  act  in  good  faith. 
And  it  must  act  reasonably.     The  last  propositton  is 
involved  in  the  second,  if  not  in  the  firat.     But  in  the 
present  case  I  think  it  will  be  convenient   to  take  it 
separately.     Now,  looking^  merely  at  what  has  beat 
done — at  the   work  aa  designed  and  actually    con- 
structed—it    seems    to    me    that,    apart    from    the 
encroachment  on  the  footway,  it  is  impossible  to  con- 
tend that  the  work  is  in  excess  of  what  was  authorized 
by  the   Act  of    1B91.     Tbe  conveniences  themselves, 
extensive  as  the  accommodation  is,    have   not  be«n 
condemned  by  the  Court  of  Appeal  or  even  attacked 
in  the  evidence.     Then  the  eutrnnce  from  the  Todd- 
way  is  only  oft.  9lu.  wide  ;    ao  is  the  staircase.    It 
is  in  evidence  that  a  width  of  4fc.  6in.  is  "neoeuMy" 
in  order  to  enable  two  persons  to  pass  oa  the  ataircsae, 
The  witness  who  gave  that  evidt-uoe  was   pressed  to 
say  that  "  under  ordinary  circumatunces   4ft.  Oio.  to 
dft,  would  be  a  wide  entrance  for  a  thinfr  of  this 
sort,"     "  No  "  he  replied,  "  not  ample.     Yon  waot 
to  give  a  minimum  of  .jft ,  if  you  can,  and  more  thao 
that.     Tou  would  give  6  ft.  if  you  had  got   plenty  of 
apace,"     So  the  entrance  actually  provided  -which  ha» 
be  encondemoed  by  the  Court  of  Appeal,  and  as  I  think 
without  evidence,  is  just  nine  inches  wider  than  the 
minimum  width  which  the  only  witness  examined  on 
the   point   saya    ought  -to    be  provided,    and  thrM 
inches    narrower    than   what  he    thinks    should    Iw 
allowed  if  space  peruita.      It  seems  rather  a  atroaf 
measure  to  invoke  the  powers  of  the  court  in  so  trifling 
a  matter,  especially  considering  that  the  excess,  if 
exoes]  there  be,  cannot  make  the  slightest  praiCticil 
diffurcnce  to  the  respondents.      Then   I  come  to  the 
subway,  which  has  not  been  opened  to  the  public  M 
yet      Now,  there  is  not  a  sor4p  of  evidence  teading 
to  show  that  there  is  anything  improper  or  •uapiciuus 
abovit  the  subway.      One  witness  was  asked  if  he  bad 
"  ever  known  an  approach  to  h.  convenience  whioh  was 
ten  feet  wide  except  this."      He  said  he  hod  not,  and 
there   the  matter  dropped.       But  then  no  inatauM 
could  be  given — at  any  rate,  no  instance  was  giveo — 
of  a  convenience  so  large  placed  in  the  centre  of  a 
street  so  wide  and  approached  from  either  aide.     If  it 
ia  permissible  to  construct  a  convenience  nppsoash- 
able  from  either  side  of   a  wide  street,  yon  cannot 
prevent    the    public  from    u>iing    the  subway  a«  ■ 
thoroughfare.      I  should  tMnk  it  most  unlikely  that 
it     would     be     largely     used,    if    used     at     ail,    by 
peraons      not       deairous    of       availing    themsel-rM 
of   tbe    convenience.      But  it  is  possible;    Taughan 
Williams,  L.J,,  thinka  it  more  than  poeaible.     He  has 
"  no  doubt,  apart  from  the  conveniences,  the  subway 
at  the  present  moment  ia  a  considerable  conveoienM 
to  pedestrians."     There  seems  to  be  no  experieooe  to 
guide  one  on  the  point.     And   so   the   corporation 
were,  I  think,  not  to  be  blamed  for  making  provisioo 
in  order  to  obviate  crushing  and  jostling  in  a  plaaa 
where  crowding  is  (to  say  the   least)  not  oonvenieot. 
I  have  not  forgotten  that  there  are  two  passages  in 
the  evidence  which  one  of  the  learned  Lords  Justioa* 
quotes  at  length,  and  on  which  all  the  memh«rs  of 
the  court  appear  to  rely.     It  aeems  that  the  chairmsu 
of  the  worka  committee  admitted  that  this  tunnel  (U 
it  has  been  called),  10ft.  wide   and  eft.  high,  W 
"  both  an  approach   and  a  Hub  way,"     That  seems  *o 
have  been  thought  a  very  damaging  admisaioB.    0' 
course  it  was  a  aubway.    It  was  a  subway  capaUe  of 
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heing  used  U  a  tboroughfare.  It  would  hetv^  been  a 
sob  way  if  there  had  been  no  thoronglifare.  For  my 
part  I  do  not  quite  uuderstand  all  this  ]i]ay  upon 
wordi.  Then  there  wm  another  passage  in  the 
evidence  sapponed  to  be  more  damaging  atill,  in 
whioh  a  witness  said  that  he  did  "not  a^e  any  neces- 
(ity  for  loft."  It  would,  he  admitted,  bo  "  a  wiiite 
of  ap»oe  and  a  waste  of  money,"  Bat  if  you  look  at 
the  context,  it  is  perfectly  clear  that  the  leimed  Lord 
JmticB  was  under  a  misapprehension.  The  witness 
WM  not  referring  to  the  subway,  whiob  was  10  ft. 
wide.  He  was  not  thinking  of  the  subway.  The 
questions  put  to  him  both  by  the  learned  couosel  and 
by  the  jndge  were  addressed  to  the  entrance 
sod  staircaae,  to  which  very  different  considera- 
tions  apply.  It  was  not  suggested  that  there 
wat  any  notice,  or  auy  inteution  of  putting  up  a 
notice  directing  the  public  to  this  subway  as  a  mfians 
of  crossing.  The  entrance,  which  was  of  the  usual 
hoijtod  diineasiouB,  did  not  of  it«elf  offer  any  iuvita- 
tioa  to  th«  public  to  enter  for  the  purpose  of  crossing 
the  roadway. 

Then  I  come  to  the  question  of  good  faith. 
Thit  ia  a  very  seriaui  charge.  It  is  not  enough  to 
show  tluit  the  corporation  contemplated  that  the 
public  might  use  the  subway  as  &  means  of  crossing 
tb»itMet.  That  was  an  obvious  possibility.  It  can- 
not be  otherwise  if  you  have  an  entrance  on  each 
nde  and  tite  comiaunication  is  not  interrupted  by  a 
Will]  or  barrier  of  some  sort.  In  order  to  make  out  a 
case  of  bad  faith  it  must  be  shown  that  the  corpora- 
tion oonatnicted  this  svibway  as  a  means  of  crossing 
the  street  under  colour  and  pretence  of  providing 
public  oonv«ttieiices  which  were  not  really  wanted  at 
tb»t  particular  place.  That  was  the  view  of  their 
conduct  taken  bv  the  Court  of  Appeal.  "In  my 
judgment,"  says  Vanghan  Williams,  Ij.J.,  "  it  is  not 
tniB  to  say  that  the  corporation  have  taken  this  land 
which  they  have  tuken,  with  tlie  object  of  using  it  for 
tb« jmrposea  authorized  by  the  Legislature."  "You 
vt  aeHag  mala  fide  "  he  added,  "if  you  are  seeking 
to  Bctiuire  aod  acquiring  lands  for  a  purpose  not 
imthoriied  by  the  Act  of  Parliament."  8o  you 
•w;  there  can  ba  no  doubt  of  that  The 
other  learned  Lords  Justices  seeoi  to  take  the 
game  view  of  the  conduct  of  the  oorj.oration. 
Now  this,  a»  I  said,  is  a  very  serious  charge.  A  gross 
hranuh  of  pablic  duty,  and  aU  for  a  mere  fad !  The 
]e«med  judge  who  tried  the  case  had  before  him  the 
chairmaa  of  the  works  c  immittee.  That  gentleman 
declared  that  his  committee  conndered  with  very 
great  c«re  for  a  couple  of  years  or  more  the  question 
of  thes6  conveniences  in  Farliameut-street.  He 
Mserted  on  oath  that  "the  primary  object  of  the 
oootmittee  was  to  provide  these  conveniences."  Why 
is  this  gentleman  not  to  be  believed  ?  The  learned 
judge  who  saw  and  heard  him  believed  his  statement. 
The  learned  judges  of  the  Court  of  Appeal  discredited 
his  teetimony,  mainly,  if  not  entirely,  on  the  ground 
of  two  letters  about  which  he  was  not  asked  a  single 
qaestion—one  written  by  the  sorveyor  of  the  parishes 
of  St.  Margaret's  uud  St.  John's  under  the  city 
^LWginiaeF  of  We«tuiinster,  the  other  by  a  person  acting 
Blor  the  Boting  town  clerk.  The  letter  of  the  surveyor 
HwM  a  foolish  letter,  wtiicb  the  writer  seems  to  have 
H  thought  cliiver.  The  letter  of  the  temporary  repre- 
tentative  of  the  acting  town  clerk,  if  yuu  compare  the 
two  letters,  seems    to  hare  derived  its   inspiration 

rl't)m  the  sjuue  source.  I  cannot  conceive  why  the 
■olsmn  statement  of  the  chairman  of  the  committee 
•boaid  b«  discredited  on  such  a  ground.  I  do  not 
think  there  is  anything  in  the  minutrs  tending  to 
disprove  his  testimony.  I  agree  with  Joyce,  J., 
that  the  primary  object  of  the  council  was  the  con- 
duction of  the  oonveniences  with  the  requisite  and 


I 
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propter  means  of  approach  thereto  and  exit  there- 
from. 

I  have  felt  more  difficulty  with  regard  to  the  ques- 
tion whether  the  corporation  have  acted  altogether 
reasonably,  "  with  judgment  ami  discretion,"  as 
Turner,  L.J.,  puti  it  in  a  well-known  case.  It  seems 
to  me  that,  when  li  public  body  is  exercising  statutory 
powers  conferred  upon  it  for  the  benefit  of  the  public, 
it  is  bound  to  have  some  regard  to  the  interest  of 
those  who  may  suffer  for  the  good  of  the  community. 
I  do  nut  think  it  ia  right— I  am  sure  it  h  not  wise — 
for  such  a  body  to  keep  its  plans  secret  and  carry 
them  into  execulion  without  fair  and  frank  communi- 
cation with  those  whose  interests  may  possibly  b« 
prejndicad  or  affected.  I  cannot  help  think- 
ing that,  if  the  engineer  of  the  corporation 
and  the  engineer  of  the  railway  compnny  had 
been  put  into  communication,  some  modification  of 
plan  might  have  beea  suggested  which  would  have 
obviated  all  this  litigation  and  expense,  and  aU  the 
litigation  and  expense  yet  to  come  if  the  Court  of 
Appeal  is  to  take  upon  itself,  as  it  proposes  to  do,  the 
functions  of  a  sanitary  authority  aud  determine  the 
precise  dimeusions  of  approaches  to  such  a  place  a» 
this.  The  surveyor  thought  it  politic  and  not 
unworthy  of  his  position  sa  un  <iffio«r  of  a  great 
public  body  to  try  and  throw  dust  in  the  cyfis  ot  his 
correspondent.  I  do  not  suppose  that  the  oflieials  of 
the  railway  company  were  put  off  their  guard  by  the 
answer  which  he  sent.  I  have  no  doubt  they  knew 
perfectly  well  what  the  corporation  proposed  to  do. 
But  still,  the  mode  in  which  they  were  met  prevented 
anything  like  a  free  interchange  of  ideas  between 
these  two  bodies  for  their  mutual  advantage.  The 
result  of  these  considerations  to  my  mind  is  that  if  at 
the  trial  the  respondents  had  suggested  any  practical 
mode  of  altering  or  amending  the  plans  that  would 
have  obviated  the  inconvenience  which  the  works  as 
executed  must  cause  to  them,  I  should,  speaking  for 
myself,  have  been  disposed  to  think  that  an  injunction 
ought  to  have  beea  granted  to  secure  that  object. 
Unfortunately  the  respondents  cboao  to  stand  aloof, 
and  have  given  no  aisistance  to  the  court.  Under 
these  drcumstanoes  I  think  there  is  no  alternative  but 
to  allow  the  appeal,  and  to  restore  the  judgment  of 
Joyce,  J.  But  I  think  there  ought  to  be  no  costs 
either  here  or  in  the  Court  of  Appeal. 

Lord  Jambs  of  Rerefoud,  after  stating  the  facts 
and  giving  a  summary  of  the  evidence,  said:  Now 
upon  these  facta  it  seems  to  me  to  be  clear  that  the 
iuteotion  of  the  local  authority  was  to  construct  two 
distinct  objects,  a  convenience  with  an  approach  and 
a  subway.  It  is  true  that  a  portion  of  the  subway 
would  be  used  as  the  approach  to  the  convenience, 
but  the  subway  would  also  be  used  by  those  who  did 
not  intend  to  visit  the  convenience,  but  only  desired 
to  cross  free  of  danger  from  one  side  of  farliament- 
street  to  the  other.  It  is  also  clear  that  in  consequenQe 
of  this  double  user  the  subway  was  made  of  four  feet 
greater  breadth  than  would  have  been  necessary  if 
only  an  approach  to  the  convenience  had  been  con- 
stracted.  Such  being  a  summary  of  the  facts  before 
your  lonlshtps,  it  is  nece«sary  to  consider  with  what 
legal  powers  the  appellants  aud  their  predecesBom 
were  invested  so  as  to  authorise  the  construction  of 
the  works  in  question.  Inasmuch  as  the  soil  of  the 
respondents  has  been  taken  without  their  sanction  for 
the  purposes  of  the  works,  the  appelhmts  must  show 
legal  authority  for  such  an  act.  By  section  44  of  the 
Public  Health  Act  (Loudon),  1891,  power  was  con- 
ferred upon  sanitary  authorities  to  provide  and 
maintain  public  conveniences,  and  in  order  to  carry 
out  the  exercise  of  the  power  the  subsoil  of  any  road 
(required  for  the  purpose)  was  vested  in  the  sanitary 
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antbority.  Tliia  is  the  only  legislative  sntbority 
-under  which  a  ju*tifieatioa  for  the  net  done  is 
alleged.  It  vrill  be  noted  that  there  la  no  legislative 
power  given  to  local  authorities  to  construct  subways. 
Now,  I  agree  in  the  view  that  lias  fepen  taken  that  the 
powers  to  construct  a  convenience  under  the  Act  of 
1891  of  necessity  include  a  power  to  cinatruct  an 
approach  thereto.  And  si  the  queHtion  to  be  solved 
eeemt  to  be  thus  formulated  :  Was  the  so-called 
tttnnol  an  approach  to  the  couvenieuce  only,  or  was 
it  somethiag  more?  (1)  Was  it  a  subway  distinct 
from  the  approach,  or  (2)  was  it  a,  subway  in  oom- 
bination  with  the  appro ftcb  used  for  two  distinct 
purposes  P  In  my  judgment  the  construction  in 
question  oomes  within  one  or  other  of  the  two  latter 
alternatives.  Possibly  within  the  first,  certainly 
witbia  the  second.  It  this  finding  on  the  facta  bo 
correct,  the  worts,  so  far  as  they  constitute  the 
subway,  are  eonstrufted  without  legal  authority. 
The  Legislature  has  not  thought  it  right  to  confer  on 
local  bodies  the  power  to  compulaorily  take  laud  or 
impose  rates  for  the  parpoae  of  oonstrttcliog  subways. 
In  this  caie  some  land  has  been  taken  which  would 
not  have  beca  required  if  the  approach  had  not  been 
enlarged  into  a  subway,  and  aa  unauthorized  burden 
has  been  imposed  upon  the  ratepayers  in  cotis»quettc<) 
of  this  enlargeTnent.  Thus  it  is,  in  my  opinion,  that 
the  appellants  have  acted  beyond  their  powers  and 
without  justification.  I  have  only  to  add  that  the 
reasons  far  their  judgment  given  by  the  Lords  Justices 
in  the  Court  of  Appeal  appear  to  me  to  be  nnananrer- 
able,  and  I  therefore  think  that  those  judgments 
ought  to  he  oonQrmed  and  this  appeal  dismissed. 

Lord  LiNTiLEY,  whose  judgment  was  read  by  Lord 
Macnaghten,  coucorred  in  the  motion  made  by  the 
Iiord  Chancellor. 

Apptal  alUuied, 

Solicitors,  Allen  lE  Hont ;  C.  de  J.  Andrewa, 


Court  of  Appeal, 

From  Chan.  D'v,  ) 

(Vaughan  Williams,  Stirling,  and  [     Oct.  24,  25,  30. 
Cozens-Hardy,  L  JJ,)  ) 

Pa  UK  KB  V.  Talbot.  («.) 

Common  hilgifiif-hi/uie  —  Chnritahle  iiuUtuUon^Lntigrri 
rtaiaed  without  pat/jmnt — liffjittrntum — Inipectiiin — 
Common  Lodginij- house*  Act,  1851  (14  .t  13  ViH.  c. 
28) — Cormnon  Leiiging-hoaars  AH  1853  (IG  it  17 
Vict-  f.  41).  t,  'A — Cnmmnn  Lmlgifuj-hOMifs  Act. 
Irdnnd,  1860  (23  .(■  21  VkL  c.  26),  ».  Z— London 
Coanty  Council  (Ofntral  Poweri)  Act,  1902  (2  Ed.  7. 
0.  cUxiii.),  Part  IX. 

Notwithitandifig  the  repeal  of  the  f'ommon  T^orlging- 
houtet  Act,  Ireland.  I860,  the  term '^  common  lodging- 
Aouie"  in  the  Common  [lodging-houiei  AcU.  1851  and- 
1853,  matt  be  interpreted  arrording  tn  the  definition  of 
"common  loilging-houte"  contained  in  leciion  2  of  the 
Act  of  1880.  A  chariftible  ifiatUuthn,  {here/ore,  which 
provides  free  lodging!  it  not  a  "common  lodging-hmise" 
within  ihiise  Acts,  at  people  are  not  harboured  or  lodged 
therefor  hire  in  nccfyrdante  with  the  definition  in  section 
S  of  the  Act  of  I860. 

Logsdon  V.  Booth,  48  W.  S.  208.  and  Logsdon  v. 
Trotter,  48  W.  R.  365,  dittinguithtd. 

(j.)  Keported  by  J.  I.  SxrBLiNa,  Esq.,  Barrister- 
at'Law. 


Gilbert  u.  Jones,  ante,  p.  94,  [1905]  2  K.  B.  691, 
oi7erraled. 

This  was  an  appeal  from  the  decision  of  EekewioEv 
J,,  and  raised  an  important  question  as  to  what  is 
included  under  the  term  "common  lodging-houie"iiL 
the  Common  Lodging-houses  Acta,  18^1  and  tS53, 

The  cose  came  before  the  learned  judge  upon  t. 
motion  by  a  subscriber  to  the  Providence  (Row)  Night 
Refuge  and  Home,  on  behalf  of  himself  and  all  other 
subsoribprs  to  the  charity,  other  than  the  defendact*. 
to  restrain  the  defendant^  from  using  the  premisst 
known  aa  the  Providence  (Row)  Xight  Refuge  aaA 
Homo,  Crispin -street  and  Haven- row,  Bishopimt*- 
street  Without,  aa  a  common  tlodging-house  withoot 
registering  the  same  pursuant  to  the  ComtBon 
Lodging- ho  uses  Act,  IS.il,  and  without  having 
obtained  a  licence  under  the  Loudon  County  Connol 
(General  Powers)  Act,  1902,  and  from  otherwise 
using  the  premises  for  any  unlawful  pnrpoee,  and 
from  employing  the  funds  of  the  subscribers  for  any 
such  purpose. 

The  home  was  founded  in  1860  under  a  charitable 
trust  created  by  the  will  of  the  Rov.  Dr.  Gilbert,  D.D., 
to  provide  food  and  shelter  for  the  deserving  destitute 
poor  without  distinction  of  class,  nationality,  or  creed. 
The  annual  report  stated  that  in  the  working  of  tlM 
home  there  was  no  distinction  or  creed ;  no  charg* 
was  made  ;  and  every  case  was  inquired  into.  Then 
were  separate  lections  for  men  and  women.  Lodging!, 
suppers,  and  breakfast,  and  use  of  lavatories  wva 
provided  free.  Every  inmate  had  to  make  a  state- 
ment as  to  his  ptnition ;  if  on  iuqniry  hia  stateiorat 
proved  satisfactory  he  was  allowed  to  remain  sereml 
days  looking  tor  work.  There  was  evidence  that  the 
persons  admitted  to  the  home  were  destitutes  of  tiie 
poorest  class,  but  they  did  not  differ  from  the  class 
who  habitually  frequented  cheap  lodging-houae), 
They  sl»pt  in  bunks  placed  in  open  dormitories,  etitk 
dormitory  containing  about  seventy  peraons,  and  thw 
m^als  were  taken  together  in  common  rooms.  It  was 
also  proved  that  the  bouse  was  clean,  well  kept,  and 
well  conducted. 

In  1000  a  scheme  was  sanctioned  for  the  managV' 
ment  of  the  charity  and  its  endowments. 

The  greater  part  of  the  funds  expended  in  sapport 
of  the  home  was  derived  from  voluntary  snbsoriptunil 
from  the  general  puJDlic. 

The  house  was  not  registered  as  a  common  lodging- 
house  under  the  Common  Lodging-houses  Act,  ISol, 
nor  was  any  licence  applied  for  under  the  London 
Countv  Council  (General  Powers)  Act.  1902. 

In  November,  1 904,  an  oiBcer  of  the  county  cooncil 
endeavoured  to  inspect  the  home  but  waa  refnisd 
admittance  Two  informations  were  accordingly  pre- 
ferred against  the  secretary  of  the  iuBtitution---{a) 
under  the  Act  of  IS.il  for  refusing  to  admit  the  oifiwr. 
and  (i)  under  Part  IX.  of  the  Act  of  lyo2  for  ke«pii« 
a  common  lodging-house  without  a  licence. 

The  magistrate  convicted  the  secretary,  and  fined' 
him  Is.  upon  each  information. 

Upon,  an  appeal  to  the  Divisional  Court  (L?™ 
Alverstonfi,  L.C.J.,  and  Lawracce  and  Ridley,  JJ) 
this  conviction  was  affirmed.  That  case  is  rep"rt*rt 
sub.  now,  aHhert  v.  Jone4,  ante,  p.  94,  [1905]  2  K.  B. 

As  no  further  appeal  from  the  deoieion  of  tM 
Divisional  Court  waa  posaib'e,  the  present  proceedings 
—which  were  of  a  friendly  character— were  coso- 
menced  for  the  purpose  of  obtaining  the  opini^'n  of 
the  Court  of  Appeal,  and,  if  necessary,  of  the  Boo* 
of  Lords,  upon  the  question  whether  these  prenasf* 
were  to  be  regarded  as  a  common  lo<lgiog-lwo* 
within  the  Act  of  1851, 

On  behalf  of  the  plaintifiF,  it  waa  suggested  to  tM 
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learned  judge  that  ihe  injusctioii  ahould  be  limited  to 
restnuning  the  defecdanta  from  employing  the  foiida 
Toluntarily  subactibed  to  the  charity  for  the  ptirposes 
mentioned  in  the  notice  of  motion.  This  woidd  get 
rid  of  the  necessity  of  making  the  Charity  Commis- 
gioners  parties  to  the  proceedings  (see  Charitsble 
Trusts  Aott  1853,  a,  62] ;  and,  us  the  greater  part  of 
tb«  (amis  of  the  charity  were  derived  from  volatitary 
(ubicriptions  and  not  from  endowment*,  the  injtinc- 
tioa  ill  that  limited  form  would  be  sufficient  for  the 
ptirpose  of  raising  the  question  which  the  subscribers 
wiiihed  to  have  determiued, 

For  the  defendants,  it  was  admitted  that  the 
iojimotioa  conld  not  be  resiated  in  that  court  in  tbe 
face  of  the  deciiion  of  tbe  DivisionHl  Coort,  whereupon 
Kfikewicb,  J.,  granted  an  inj auction  in  tbe  limited 
(arm  proposed  on  bebalf  of  the  plaintiff. 

The  defendants  appealed. 

Ai:land,  K.C.,  and  lUdicttt,  for  the  appeUants. — 
BaUi  tbe  learned  maitiatrate  and  the  Biviaional  Court 
held  in  Oilbfrt  t.  Jonea  that  tbe  luotitutioa  now  in 
qaaition  was  covered  by  tbe  deciaions  in  LiytAm 
T.  Booth,  48  W.  B.  266,  [1900]  1  Q.  B.  401,  and 
L'Stdmf.  TroitfT,  48  W.  E.  365,  [1900]  i  Q.  B. 
til",  But  bi  botli  those  csBes  the  queetion  the  court 
h»d  to  consider  was  whether  the  Salvation  Army 
shflltera,  which  were  admittedly  lodging-housei,  were 
"oomoiOD  lodging-booaes "  within  the  Common 
I<^KUig-ltouws  Act,  1S5I,  Here  tbe  institution 
mslceo  no  charge  at  all,  unlike  the  Salvation  Army 
tliellere,  and  it  ia  Hubiuitted  that  an  inatitiition  whicb 
prorides  lodgings  gratis  ia  not  a  "  lodgiog-houae  "  at 
•IL  There  is  no  definition  of  "  lodging-bouse  "  in 
the  Acta,  and  a  charitable  institution  not  kept  for 
purposea  of  gain  is  not  a  lodging-bouse  iu  the 
ordinary  acceptation  of  the  word :  Booth  T.  Ferret, 
saw.  E.  718,  2JQ.  B.  D.  87. 

Atory,  E.C.,  khA  Nepfan,  for  tbe  plaintifr. — This 
appeal  cannot  be  allowed  without  overruling  Lfn/nlon 
T.  Booth  and  Lmjidun  v.  I'roUer,  The  object  of  this 
boue  ia  to  provide  lodgings,  and  therefore  it  ia  a 
lodging-hoaae.  It  is  plainly  a  "cotnmoii  lodgiug- 
home"  within  Loijadnn  v.  Booth  and  Lngidtm  v,  Trutier, 
lo  both  these  caaea  the  payment  made  waa  small  and 
the  institutions  were  not  carried  on  for  gain  but  for 
charitable  porposes.  Tbe  fact  that  ao  payment  ia 
made  here  instead  of  a  nominal  payment  can  make 
00  difference. 

Aciand,  K.C.,  replied. 

Cur.  adv.  vult. 
Oct.  30. — ^The  case  was  set  down  in  this  day's  paper 
for  heating,  but  on  itn  being  called  on, 

VaUOHAK  WrLUAMB,  L,J..  said  that  their  lordshipa 
had  found  one  statute,  the  Common  Lodging-homes 
Act,  Ireland,  I860,  to  which  their  attention  had  not 
been  called  in  argumi^nt,  and  they  thought  judgment 
ought  to  be  poatponed  a  short  time  to  give  counsel  an 
opporttmity  of  conaidering  it. 

Judgmimt  was  postponed  accordingly. 

The  statate  in  queation  is  intituled  :  "  An  Act  to 
remove  doubta  oa  to  the  application  of  '  The  Oowmou 
I^ging-bouaes  Acta '  to  Ireland,  and  to  amend  the 
pTOviaions  of  the  same  as  far  as  they  relate  to 
Ireland."  It  reoitee  that:  "Whereas  doubts  have 
■riaen  ai  to  whether  the  Common  Ijodgiug-houaea  Act, 
IMl,  and  the  Common  Lodging- houeea  Act,  1833, 
sitend  to  Ireland,  and  difficulties  have  oceurred  in 
the  eiecQtion  of  the  said  Acta  therein;  and  it  ia 
expedient  that  such  doabtaand  difficult itra  should  be 
ranoved,  and  for  that  pnrpoae  that  the  aoid  Acts 
Aoold  bo  explained  and  amended  with  reference  to 
the  e.\ecatiQn   thereof  in   Ireland.     Be  it   therefore 


of  thoae  Acts  to  Ireland.  Section  3  provides  oa 
follows  :  "  For  the  purpoee  of  the  execution  of  the 
said  recited  Acte  and  of  tbia  Act  in  Ireland,  certain 
words  and  ezpreaaions  in  tbe  iaid  Acta  are  hereby 
declared  and  ejcplaiued  to  have  been  intended  to  bear 
tbe  following  meanings."  Then  there  is  ibis  deSini- 
tion:  "Tbe  term  'common  lodging  -  honae '  shall 
mean  a  house  in  which  persoai  ara  harboured  or 
lodged  for  hire  for  a  eiogle  night,  or  for  leaa  than  a 
week  at  a  time,  or  any  part  of  which  is  let  for  any 
term  lets  than  a  week." 

Avory,  K.C.,  and  ^ep«in,  for  the  plaintiff. — We  rub- 
nut  that  this  Act  carries  the  matter  no  further.  It  is 
limited  to  theexecutisn  of  tbe  Acta  nf  1S51  and  1853 
in  Ireland.  The  Legislature  must  therefore  be  taken 
to  have  had  no  intention  of  extending  the  definition  to 
England. 

Adand,  K.O.,  atid  Bickeitt,  for  tbe  defendants, — 
Tbe  object  of  the  Aot  of  1860  is  to  extend  tbe  Atta  of 
1851  and  1853.  The  intention  of  the  Legislature  is 
plain  that  tbe  term  "  lodging  -house  "  shall  have  the 
aame  meauiug  in  both  England  and  Ireland.  To 
bring  a  ''  eominon  lodgiog-houie  "  within  the  Acta  of 
13S1  and  1853  there  must  be  a  monetary  payment  by 
the  pereoua  resorting  to  it. 

Vatjohah  WiiHAMS,  L.J. — ITiitil  our  attemtion 
was  called  to  tbe  Common  Lodging-bougea  Act, 
Ireland,  18fJ0,  I  waa  disposed,  and  I  think  the  other 
memhera  of  the  court  were  diapoaed,  to  put  the  con- 
struction upon  the  Act  of  1851  which  waa  put  upon  it 
by  Lord  Alveratone  and  hia  brother  judges  in  the 
King's  Beuob  Division.  In  truth  and  in  tact  (I  do 
not  mean  to  aay  without  hesitation,  becauite  it.  waa 
with  heaitationj  I  had  written  a  Judgment,  whicb  I 
hold  in  my  band,  to  that  effect.  I  had  come  to  the 
conclusion  that  tbe  reaaoning  of  the  King's  Bench 
Division  ought  to  be  accepted ;  but,  as  I  have  already 
said,  not  quite  without  heaitation,  for  I  had  expressed 
in  my  judgment  the  grave  doubts  that  had  arisen  in 
my  mind  by  reaaon  of  the  exclusion,  in  the  opinion  of 
the  law  officera,  given  in  1854,  of  public -bouse  a  from 
the  definition  of  "  common  lodging-bousea."  I 
doubted  whether  it  was  not  a  fair  iiiferenoe  that  the 
law  officers  of  tbe  Grown  recognized  the  doscription  in 
in  tbe  Towns  Imiirovement  Clauses  Act,  18!7,  as  apply- 
ing, not  only  to  tbe  Public  Health  Act  of  1848,  but  to 
other  aanitary  leg^islation.  I  bad  that  doubt,  atxi  I 
waa  met  by  tbe  authority  of  the  King's  Bench 
Division  itsaUa  and  also  by  observations  of 
Lord  Russell  in  Logtdim  v.  Booth  and  Ohonnell, 
J.,  ill  Logtdon  v.  Trotttr,  that  it  might  be 
that  that  conclusion  of  the  law  officera  of  tbe  Grown 
waa  arrived  at  because  thv^y  thought  that  the  aections 
of  tbe  Acts  of  Parliament  of  1851  and  1853  only 
applied  where  the  main  object  of  keeping  the  lodging- 
house  was  the  supply  of  lodgings  to  tbe  poorer  olanM, 
and  especially  to  those  poorer  classes  who  want  lodg- 
ings for  a  very  short  time.  I  thought  that  tbe  law 
officers  of  the  Crown  might  have  said  to  themselves, 
that  is  not  the  main  object  in  the  case  of  »  public- 
bouse  ;  tbe  main  object  in  the  case  of  a  public-house 
is  probably  tbe  sale  of  beer,  or  other  things,  aa  the 
case  may  be.  That  was  the  conclusion  which  I,  with 
some  hesitation,  bad  arrived  at,  and  it  was  a  oonula- 
aion  which  it  was  satisfactory  to  me  to  think  would 
exclude  from  the  operation  of  the  Act  institutions  like 
hospitals,  convalescent  homes,  and  homea  for  women 
servants— young  women  aeeking  plaoea  in  London. 
But  now  that  my  attention  has  been  addreased  to  tbia 
Act  of  1860,  I  think  it  is  impossible  to  doubt  but  that 
the  words  of  section  3  of  that  Act  are  intended  to 
refer  to  the  two  Acta  of  Parliament — the  Common 
Lodging-houses    Act    of     1851    and    the    Common 


™*«ted,"  &c.    Section  2  provides  for  the  ex  tension  IkLodging-bouaea  Act  of  1853— and  to  apply  to  those 
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CotTBT  OF  Af  PEAL. 


Ants  exclusively.  The  stiRgettion  of  Mr.  A vory  really 
was  that  they  were  intended  to  effectuate  the  passing 
of  an  independent  Act  which  was  not  either  one  of 
these  Acts,  but  wm  an  Act  passed  for  application 
to  Ireland  alone.  I  roally  do  not  think  that  it  ii 
neceaaary  to  repeat  the  obaervations  which  were  made 
in  the  course  of  iirgunient.  I  have  no  doubt  myself 
at  ail  but  that  we  luuit  treat  the  worda  in  the  defioi' 
tion  clause  of  this  Act  of  1S60,  a,  3,  aa  applying  to  the 
two  Buglieh  Acts. 

The  result  is  this.  It  Bays :  "  The  term  '  common 
lodtging-honae '  shall  mean  (it  is  not  '  shall  include,' 
but  '  shall  mean  ')  a  house  Ln  which  peteons  are  har- 
boured or  lodged  for  hire  for  a  single  night,  or  for 
less  than  a  week  at  a  time,  or  any  part  of  which  ia  let 
for  any  term  less  than  a  week."  That  tlefiuition 
applies  to  the  two  English  Acts  which  I  have  men- 
tioned ;  and  inasmuch  as  this  Providence  (Bow) 
Night  Befuge  and  Home  is  an  institution  in  which 
poor  people  are  not  "  harboured  or  lodged  for  hire," 
it  follows  that  this  institution  is  outside  "  common 
lodging-houses "  as  defined  in  those  Acts,  and  those 
Acts  do  not  apply. 

Of  course  it  follows,  without  going  in  det&U 
through  it,  that  Part  IX.  of  the  private  Act  of  the 
London  County  Council,  called  the  London  County 
Council  (General  Powers)  Act,  1SKI2,  which  only 
applies  to  the  same  subject-matter  as  that  to  which 
the  Common  Lodging-houses  Acta,  1S51  and  IBaS, 
apply,  has  no  appliciUiou  at  all  to  this  institution. 

I  wish  to  say  with  regard  to  the  decision  of  the 
judges  of  the  King's  Bench  Division,  which  does  not 
require  any  indorsement  from  me  as  to  tbo  logic  and 
aufflciency  of  the  conclusion  which  they  arrived  at, 
that  they  arrived  at  the  conclusion  which  I  waa  pre- 
pared to  affirm,  without  haTingthis  Act  of  ISliO  called 
to  their  attentioa  at  all ;  and  although  it  is  part  of 
the  duty  of  a  judge  to  know  the  common  law,  there  ia 
the  old  authority  of  Lord  Coke  for  saying  that  it  is 
Dot  part  of  his  duty  to  know  the  statute  law.  Lord 
Coke  said  that  statutes  were  very  frequent  in  his  time. 
What  he  would  have  aaid  if  he  had  seen  the  multijdi- 
cation  of  statutes  in  modem  times  I  really  do  not 
know. 

Stirling,  L.J. — I  am  of  the  same  opinion.  1 
think  that  aection  .3  of  the  Act  of  I860  shows  what 
meaning  the  Legislature  in  tended  the  term  "  common 
lodging-house"  to  bear  in  the  Common  Lodging- 
houses  Acts  of  ISol  and  1B53, 

CozENB''B.ARDV,  L  J. — I  am  of  the  tame  opinion, 
and,  like  my  lord,  I  had  written  a  judgment  at  tne  end 
of  the  arguments  in  thia  case  agreeing  with  the  view 
taken  by  the  Divisional  Court  last  August,  but  our 
attention  having  now  been  called  to  tbia  Act  of  ISliO, 
I  am  driven  to  the  conclusion  that  we  have  here  that 
which  we  could  not  find  before— namely,  a  definition, 
in  the  strictest  possible  sense  of  that  word,  sf  the 
words  "common  lodging-hoose "  applying  to  the 
Common  Lodging-houses  Acts,  IBdl  and  18J3,  not 
merely  In  Ireland,  but  iu  England  also.  It  is  a 
neoessary  element  of  a  lodging-house  within  this 
definition  that  ]iersons  shouM  be  lodged  for  hire.  As 
in  thia  house  everything  is  gratuitous,  I  am  driven  to 
the  conclusion  that  the  view  taken  by  the  police 
magistrate  and  by  the  Divisional  Court  last  August, 
their  attention  not  having  been  called  to  this  Act, 
was  wrong,  and  that  this  appeal  must  sticceed. 

I  should  be  sorry  that  it  should  be  thought  for  a 
moment  that,  in  allowing  this  appeal,  we  are  throw- 
ing any  doubt  whatever  upon  the  view  taken  by  the 
Divisional  Court  in  1000  that  a  lodging-house  does  not 
cease  to  be  a  lodging-house  within  the  meaning  of 
the  Acts  if  it  is  carried  on  for  charity,  aud  not  for 
purposes  of  gain.     Not  one  word  that  has  f dUen  from 


ua — I  think  I  may  say  for  my  colleagnet.  Mid 
certainly  for  myself — is  intended  to  throw  the  Muallast 
doubt  upon  that  proposition ;  but  I  should  just  Uke, 
not  tit  all  by  way  of  definition,  but  by  way  of  illui- 
tration,  to  grt'e  some  instances  in  which  I  think 
charitable  institutions  making  a  charge  may  or  niAJ 
not  fall  within  the  Act. 

In  the  first  pltice,  I  think  the  persons  receiving  ttw 
benefit  of  the  charity  must  be  of  the  very  poor  and 
humble  class,  whose  sanitary  oonditionB  call  fot 
apecial  attention.  That  was  the  view  taken  by  the 
law  officers,  to  which  my  lord  has  referred,  and  thst 
has  been  throughout  the  view  of  thoae  in  charge. 

In  the  next  place,  I  think  the  sleeping  of  memlwn 
not  of  the  same  family  in  cubicles  or  beds  in  a  common 
room  and  having  meals  in  a  common  room  does  not 
constitute  a  common  lodging-house  -unless  such 
reception  and  accommodation  can  be  deemsd 
the  substantial  and  main  purpose  of  the  charity.  For 
example,  a  hospital  or  convaleaoeut  home  is  really 
estabhabed  for  other  purposes,  and  although  tlm 
patients  sleep  in  wards,  that  is  a  mere  incident,  tai 
does  not  suffice  to  constitute  a  common  lodgitg- 
house. 

Lastly,  a  charitable  institution  vrill  not  cease  to  b« 
a  common  lodging-house  by  reason  only  that  tlis 
chirity  has  other  purposes,  either  benevolent  or 
religious,  which,  taken  by  themselves,  are  outside  tJw 
operation  of  the  Acts  of  18fil  and  1S53.  Thia  wm 
the  case  with  the  SalTation  Army  aheiters  dealt  witn 
in  Logidtin  v.  Booth. 

Nov.  l.-^vory,  K.C.,  and  E,  A.  Napean  called  the 
attention  of  the  court  to  the  circumstance  that  tie 
Common  Lodging- houaea  Act  Ireland,  1S60.  bti 
been  repealed  by  section  294  of  the  Public  HmIm 
(Ireland)  Act,  1878,  and  suggested  a  doubt  whether 
it  was  permissible  to  look  at  an  Act  which  had  been 
repealed  for  the  purpose  of  construing  an  eArlia 
Act. 

Vaughan  "WlLLIAiia,  L.J. —I  do  not  think  it  maka 
any  difference.  The  Act  of  18G0  aaya  that  certain  m- 
ptessions  usedi  in  the  Acts  of  1831  and  1853  "  «• 
hereby  declared  and  eiplained  to  have  been  intenosd 
to  bear  the  following  meanings."  Therefor©  it  mnirt 
have  been  an  intention  at  the  time  of  the  passisgw 
the  Acts  of  1851  and  18o3.  Although  tney  w«« 
not  intended  to  apply  to  Ireland  when  tM? 
were  passed,  it  would  not  otherwise  be  true  to  «»J 
that  it  was  "intended  ta  mean,"  It  is  quite  tWJ 
that  the  Act  of  1880  was  passed  for  application" 
Ireland,  but  the  point  ia  that  it  says  what  the  ^ipf**^ 
"  common  lodging-houae  "  in  the  Acts  of  1851  sw 
1653  waa  "  intended  to  mean,"  If  it  ia  an  Act  wlUMi 
determines  the  construction  of  another  Act  of  ^^  jl 
ment  for  the  time  being,  the  repeal  cannot  maM  « 
wrong  for  us  to  look  at  it.  The  conatmction  of  » 
Act  of  Parliament  must  b«  once  and  for  oil.  » 
'  cannot  be  altered  by  the  repeal  of  a  statute  wni<» 
has  defined  the  constructiou  of  the  Act. 

Snauwo  and  CozUfa-HlBOT,  L.JJ.,  concurred. 

Appeal  allowed. 

By  comrnt  the  hearing  of  tht  appial  ivnt  'f**?'!^ 
the  trial  o/  the  action,  attd  the  action  loai  ciiwntw**  ^ 

Solidtora,  Bdlord    A    Coveney :     Parktr,    Oa" 
Solmaii,  it  Howdeii. 


VoL  LTV. 
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High  ComiT. 


Ir  bk  Dbbbtshibk. 


HiQH  CouaT. 


In  re  Debbtbhibb.  (a.) 

Will  —  Cotuiruetion  —  "  Moneys  owing  "  —  Money  on 
depotit  ai  hank  —  PayahU  after  notice  —  Bearing 
interest. 

A  gift  in  a  ivill  of  money*  owing  to  the  teitator  ineludei 
money  standing  in  the  testator's  name  on  depoait  account 
at  a  bank  and  bearing  interest,  whether  such  money  is 
capable  of  being  withdrawn  on  demand  or  only  after 
seven  days'  noiiee. 

Oxigiiiatiiig  BunimoiiSa 

Byhis will,  made  in  1883,  W.  S.  Derbyshire  gave 
and  devised  all  his  estate  and  effects,  whether  real  or 
personal,  "  upon  trust  for  the  following  purposes — 
namely,  to  collect  and  get  in  all  moneys  owing  to  me 
at  the  time  of  my  decease,"  and  after  payment  of  his 
debts  and  funeral  expenses  to  pay  the  proceeds  to  his 
'wife,  his  two  sons,  and  a  daughter  (naming  them)  in 
equal  shares,  and  to  pay  the  income,  profits,  interest, 
or  rents  that  might  accrue  for  the  time  being  in 
similar  fourth  parts,  and  after  the  decease  of  his  wife 
her  share  was  to  be  divided  among  his  said  children, 
or,  if  any  of  them  did  not  sorvive  his  wife,  his  or  her 
share  was  to  go  to  his  or  her  issue.  Executors  were 
appointed,  but  no  trustees  were  named. 

The  teerator  died  iu  April,  1903,  possessed  of  real 
and  leasehold  estates  ;  of  £3,975  standing  on  deposit 
accoant  at  the  Charing  Cross  Bank,  which  could  be 
withdrawn  after  seven  days'  notice ;  of  £567  standing 
on  deposit  account  at  the  Birkbeck  Bank,  which 
conld  be  withdrawn  at  any  time  on  demand,  and  of 
other  moneys. 

Thi«  summons  was  taken  out  by  the  hnsband  of  the 
dan^ter,  who  had  died  in  the  testator's  lifetime 
intestate,  and  of  whose  estate  the  husband  was 
administrator,  against  the  executors  and  other  bene- 
ficiaries of  the  te>tator,  asking  several  questions  as  to 
the  construction  of  the  will,  and  among  them  (question 
2)  what  was  included  in  the  gift  of  "  all  moneys 
owing  to  me  at  my  decease  "  P 

BTTCB1.BY,  J.,  having  decided  that  as  regards  the 
"  moneys  owing  "  to  the  testator  (which  was  called 
estate  "A")  they  were  given  to  the  beneficiaries 
absolutely;  that  there  was  no  intestacy;  that  the 
gift  over  upon  the  death  of  the  wife  appUed  only  to 
the  rest  of  the  estate  of  the  testator  (estate  "  B ") 
and  not  to  estate  "  A,"  and  that  under  section  33  of 
the  Wills  Act  the  children  of  the  testator  were  to  be 
deemed  to  have  become  absolutely  entitled  to  their 
orij^inal  shares  in  both  estate  "A"  and  estate  "  B," 
proceeded  to  consider  question  2. 

MacSwinney,  tot  the  plaintiff,  cited  Carr  v.  Carr, 
1  Mer.  541 ;  Paitey  v.  Reynolds,  5  Buss.  12  ;  Parker  y. 
Marchani,  1  PhiL  356;  Byrom  v.  Brandreth,  21  W.  E. 
942,  li.  B.  16  Eq.  475 ;  Manning  v.  Purcdl.  3  W.  B. 
273,  7  D.  M.  &  G.  53 ;  Mayne  v.  Mayne,  [1897]  1  Jr. 
324,  as  shewing  that  the  moneys  at  the  banks 
paeaed  by  the  gift ;  and  Foley  v.  Hill.  2  H.  L.  C.  28, 
as  shewing  that  the  relation  of  banker  and  customer 
was  one  of  debtor  and  creditor. 

J.  E.  G.  Adams,  for  the  widow  of  the  testator  and 
the  widow  of  a  deceased  son,  cited  PMy  v.  Willson, 
17  W.  E.  778,  L.  B.  4  Ch.  574,  and  Bide  v.  Harrison, 
L.  B.  17  Eq.  76,  22  W.  B.  Dig.  273,  for  the  same 
purpose. 


(a.)  Reported  by  Nkvtllb  TsBBmr,  Esq. 
zister-at-Law. 


Bar- 


Pi  M.  Walters,  for  a  child  of  a  deceased  son  and  a 
child  of  a  deceased  daughter  of  the  testator. — Moneys 
on  deposit  at  a  bank  bearing  interest  are  not  "  moneys 
owing"  within  the  meaning  of  the  gift  {Parker -v. 
Marchani,  In  re  Price,  53  W.  B.  600,  [1905]  2  Ch.  55 ; 
Stein  V.  Biiterdon,  16  W.  B.  477,  37  L.  J.  Ch.  369); 
nor  are  moneys  only  payable  after  notice :  Mayne  v. 
Mayne,  In  re  Wheeler,  62  W.  E.  686,  [1904]  2  Ch.  66. 

W.  Higgins  and  Seddon  appeared  for  other 
beneficiaries. 

Bttcklet,  J. — It  has  been  argued  that  from  the 
information  before  me  I  ought  to  draw  the  inference 
that  the  expression  "  moneys  owing  to  me  "  is  to  be 
construed  so  as  not  to  include  moneys  at  a  bank 
bearing  interest,  but  I  find  nothing  to  show  that  any 
other  construction  than  the  simple  meaning  of  the 
words  themselves  onght  to  be  adopted.  I  find  it  laid 
down  in  Foley  v.  Hill  that  money  banded  to  a  banker 
becomes  the  banker's  money,  and  that  the  relation 
between  the  banker  and  his  customer  is  that  of  debtor 
and  creditor.  That  state  of  things  exists  before  the 
customer,  by  presenting  a  cheque  or  in  any  other 
way  demanding  payment,  creates  a  debt  on  which  he 
can  sue.  Lord  Lyndhurst  in  Parker  v.  Marchant,  1 
Phil.,  p.  361,  says :  "Sir W.  Qrant  after  some  hesita- 
tion was  of  opinion  that  the  ^balanoe  at  the  bankers 
would  pass  under  the  description  of  a  debt  owing  to 
the  testator.  He  said,  and  I  think  he  justly  said,  it 
is  a  debt,  and  may  be  recovered  as  a  debt."  Among 
other  oases  Mayne  v.  Mayne,  In  re  Wheeler,  and  In  re 
Price  go  to  show  that  under  the  words  "ready 
money,"  money  in  a  bank  on  deposit  withdrawable 
on  demand  will  pass,  but  money  in  a  bank  on  deposit 
requiring  notice  of  withdrawal  does  not.  It  has  been 
said  that  I  ought  to  apply  that  distinction  in  this 
sense,  that  inasmuch  as  the  money  in  the  Birkbeck 
Bank  being  payable  on  demand  is  ready  money, 
therefore  it  is  not  "  owing  at  the  testator's  decease," 
for  the  two  terms  are  under  the  circumstances ' 
mutually  exclusive.  I  do  not  find  myself 
under  that  necessity.  I  hold  that  the  moneys 
in  the  Birkbeck  Bank,  although  they  are  payable  on 
demand,  are  yet  moneys  owing  at  the  testator's  decease, 
on  the  principle  laid  down  in  Foley  v.  Hill.  Witti 
regard  to  the  money  on  deposit  in  tiie  Charing  Cross 
Bank  the  revelant  considerations  seem  to  me  to  be 
these:  If  in  the  case  of  moneys  handed  to  a  banker 
the  relation  of  debtor  and  creditor  exists,  though  no 
demand  for  payment  has  yet  been  made,  I  do  not  see 
why  moneys  payable  after  notice  should  not  be 
moneys  oyfing  equally  with  moneys  for  the  payment 
of  wluch  no  notice  is  required.  Both  are  due  but  not 
yet  payable,  the  only  difference  is  that  in  the  one  case 
they  become  payable  only  after  the  expiration  of  the 
notice.  The  principle  upon  which  Parker  v,  Marchat,t 
was  decided  is  applicable  to  both  cases.  I  have  not 
to  inquire  whether  they  are  ready  money  or  not  in 
order  to  ascertain  whether  or  not  they  are  moneys 
owing.  .  I  think  that  moneys  owing,  for  the  with- 
drawal of  which  notice  is  necessary,  are  equally  owing 
with  those  for  which  no  notice  is  required.  Both  are 
moneys  owing  at  the  testator's  decease.  In  Petty  v. 
Wilson,  where  it  was  held  that  moneys  receivable 
under  a  policy  of  assurance  passed  as  money  of  which 
the  testator  died  possessed,  Sir  C.  J.  Selwyn  said : 
"The  case  in  this  respect  differs  but  littie  from  that 
of  money  owing  to  the  testator  on  a  promissory  note 
and  payable  on  a  day  which  did  not  arrive  till  after 
his  decease."  And  Sir  G.  M.  Oiffard  said:  "It 
would  be  much  too  refined  to  say  that  this  money 
was  not  due  and  owing  to  him  because  it  was  not 
payable  to  him  but  to  his  executors." 

Solicitors,  Hilder,  Thompson,  &  Dunn;  "E.  J. 
Bridgman. 
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If  hi  Eelset. — Wbay  v.  Weat. 

High  Coubt. 

Chan.  Di*. 
Sminfeu  Eady,  J. 


Aug.  2,  1905. 


/n  re  Kelsky, 
WOOLLSY  it.  KemET. 

Kelset  v.  Eelsey.  (a.) 

WiM-^Legary — AdBance   to   legntee   to   he    brottght   into 
hotehpat — Errmifott4  ttatmnent  of /ad — Account. 

A  tatator,  by  hit  will,  Itft  hh  rtti'luiri/  ntatt  to 
triuUe*  upon  irust  for  his  wife  dttring  her  life  or  widuw- 
hood,  arid  at  her  death  or  rtmarriage  to  diaide  the  mme 
amangit  hit  ehildrea  living  at  htr  death  or  rtTn'irriage, 
and  the  iaaut  of  deceatei.  children  in  equal  $harf»  per 
stirpes.  The  will  contained  a  recital  that  the  testator 
had  advanced  to  three  of  kit  «ojw  rmpettivtlif  certain 
specijird  anwiintt  and  a  direetion  that  parlt  of  the 
amnunti  lo  apeei/ied  ahotild  be  brought  into  hotchpot,  or 
to  much  thereof  at  re-mained  unpaid  at  the  death  or 
remarriage  of  ieitatm^t  wife.  In  the  cote  of  one  <tf  the 
tons  the  amount  of  the  advaiice  wot  incorrectly  ttated  and 
in  extei)  of  the /act. 

Held,  that  the  >nn  wa»  only  bound  to  acamnt  for  anth 
amount  oa  had  actually  been  advanced  to  htm  by  the 
testator. 

Further  comjideration. 

The  testator  by  hU  will,  dated  the  28th  of  Jannary, 
1885,  gape,  deviaod,  and  bequeathed  ide  residuary 
estate  to  trustees  ia  trust  to  pay  the  income  tUoreof 
to  hia  wife  during  her  life  or  widowhood,  and  at  her 
death  or  remarriage  to  divide  the  said  residuary  estate 
equally  between  hii  children  then  livin;^  and  the  issue 
of  deceased  children,  auch  tesae  taking  between  them 
equally  the  share  which  their  pareut  would  have  taken 
it  living,  And  the  testator  further  directed  that, 
"  inasmuch  as  my  sou  Tliomas  Owen  Kelsey  is  indebted 
to  me  in  the  sum  of  £1,200,  and  my  son  Oswald 
Arnold  [otherwise  Arnold  Robert]  Kelsey  is  indebted 
to  ma  in  the  6um  of  £4,000.  and  my  son  Stanley 
WooUey  Kelsey  is  indebted  to  mfliu  the  aum  of  £5,000, 
&ad  I  am  desirous  of  reducing  the  amount  in  whioh 
they  are  respectiTely  so  indebted  to  m?  as  follows^ 
that  is  to  say,  as  to  the  said  Thomas  Oiven  Kelsoy  to 
tlio  sum  of  £000,  as  to  the  said  Oswald  Arnold  Keliey 
to  the  sum  of  £3, 000,  and  as  to  the  said  Stanley 
Woolley  Kelsey  to  the  sum  of  £3,0UO.  Now,  there- 
fore, I  hereby  forgive  to  my  said  three  sons  the 
balance  of  the  respective  sums  in  which  they  are 
resj)ectively  indebted  to  me  over  and  above  the  said 
respective  sums  of  £000,  £2,omi,  and  £3,000,  and  I 
declare  that  the  said  respective  sums  of  £000,  £2,000, 
and  £3,000,  or  as  much  thereof  respectively  as  shall 
remain  nnpaid  at  the  time  of  the  deoeam  or  re- 
marriage of  my  B&id  wife  shall  be  deducted  and  taken 
into  acoouot  as  part  of  their  respective  shares  in  my 
tmst  estate.  And  I  also  declare  that  in  case  any 
other  sums  shall  be  entered  in  my  private  ledger  as 
owing  to  me  by  any  of  my  children,  the  sum  so 
entered  in  my  pnvate  ledger  shall  be  final  and  con- 
clusive evidence  as  to  the  amounts  owing  to  me  or  to 
my  estate  by  any  of  my  said  children,  but  the  said 
sums  of  £600,  £2,000,  and  £3,000  to  be  CLinsidered 
as  due  to  me  at  my  decease  unless  previously  paid, 
although  not  SDtered  into  such  private  ledger," 

The  testator  died  on  the  15th  of  February,  1885. 

On  the  master's  certificate  it  was  found  that  the 
recital  in  the  will  as  to  the  amount  advanced  to 
the  said  Stanley  Kvlsey  was  in  fact  erroneous,  the 
only  advance  being  an  apprenticeship  premium  of 
£80.    None  of  this  had  been  repaid. 

The  question  now  before  the  court  was  whether  the 
laid  Stanley  Kelsey  was  bound  to  account  for   the 

(s.)  Beporled  by  P.  John  Boland,  Ksq.,  Barriater- 
at-Law. 


amount  named  in  the  will  or  only  for  the  amount 

actually  advanced. 

Martelti,  for  the  trustee. 

A.  J,  SpuTiCer,  for  Stanley  Woolley  Kelsey. 

Eee,  K.O.,  and  Laurtnce  Rottron,  for  other  residuary 
legatees. 

In  re  Tat/lor'e  Estate,  Tomlin  t.  Uttderh^y,  22 
Ch.  Div.  4S5,  31  W,  B.  Dig.  163  ;  In  re  Wood.  Ward 
V,  Wood,  .34  W,  R.  788.  32  Oh.  Div.  517  ;  In  re  .liV<f» 
EttaU,  Alrdv  Qaick,  27  W.  R,  882,  12  Oh.  Div.  291, 
were  referred  to. 

SwlWFEN  Eady,  J.,  following  In  re  Tayhr'i  Etbde, 
said  that  the  testator,  by  forgiving  part  of  the  alleged 
debt  and  only  directing  that  the  alleged  bahuM, 
or  so  much  thereof  as  remained  unpaid,  should 
be  brought  into  hotchpot,  showed  that  he  onlj 
meant  that  Stanley  Eelsey  should  account  for  actual 
advances,  to  an  extent  not  exc  ediug  £3,000,  law 
repayments  if  any.  He  beM,  therefore,  that  Stanley 
Kelsey  was  only  chargeable  with  the  amonst  actually 
advanced — namely,  £80. 

Solicitors,  Guih,  PhUllpt,  Walteri  &  WiUiam; 
Berkclnj'Cakott,  UoUoumtj,  <i:  Blount, 


Chan.  Div,      1  t  ^    o,    tnAi 

Warringtoo.J.I  Jmie  24,  1908. 

Wray  V,  Whay.  (a.) 

Vendor  and  parchnter — Realty — Mitdetcriplion  of  pur- 
chaser— Partnerthip — Name — L^al  ettate —  Evidtna 
of  identity. 

A  iiMineM  toot  tarried  on  by  WilHavi  Wrat/  under  kit 
own  name  at  Laurel  Boutt,  North-hill,  Itighgate,  l« 
partnerthip  with  hii  two  tout  and  another  per  ton.  When 
he  died  in  188S  hit  widow  ivaa  admitted  to  the  partner- 
thip, the  bu«i'nM9  being  carried  on  under  the  tame  ttyle  at 
before.  In  1890  the  firm  piirchated  a  hoiite  oat  of  tht 
j/artiifrthip  atiefs.  The  confnjnnce  teas  made  betieee* 
the  vendvr,  of  the  one  part,  awl  "  William  tFray,  <•/ 
Laurel  House,  llighgate."  of  the  other  part,  and  the 
property  tout  conveyed  to,  tViltiam  iVray  in/ee  simple. 

Held,  that  the  legal  ettate  passed  by  the  coHi'eyanet  te 
the  four  fiartneri  as  Joint  tennntt  in  fee  simple. 

Maugham  i:  Sharpe,  12  [7.  R.  1037,  17  C.  B.  N.8. 
4iZ,  followed. 

Adjourned  summons. 

Williiuu  Wray  carried  on  businesa  under  bis  own 
name  at  laurel  House,  North- hi  11,  High  gate.  Ho 
took  into  partnership  his  sous  Henry  Wray  tad 
William  James  Wray  and  Joseph  Tumbull,  and  tbs 
business  was  carried  on  by  them  under  tbe  style  of 
"  William  Wray," 

In  188o  William  Wray  die<i,  and  hii  widow,  Eli» 
Wray,  was  admitted  to  the  partnership  in  hia  place. 
The  business  was  carried  on  under  the  same  style  u 
before. 

The  partners  bnught  North  Hill  House,  Highgstf, 
in  18'J0  for  £1,150,  and  paid  for  the  same  out  of  the 
partnership  assets. 

A  conveyance  was  executed  on  the  22nd  of 
September,  1890.  It  was  made  between  the  vendor  of 
the  one  part  and  "  William  Wray,  of  Laurel  HooM 
North-lull,  Highgate,  in  the  county  of  MtddleseSi 
optician  [hereinafter  called  the  purchaser),  of  the 
other  part,"  and  witnessed  th&t  ' '  in  oongidwatioii  of 
the  sum  of  £1,150  as  purchase -money  to  the  Ttodor 
paid  by  the  purchaser  on  or  before  the  execntJon  <rf 

[a,)    Itcported  by  PxacY   H.    WufFlltLD,  Siq., 
Barrister- a  t-Law. 
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these  preseoti  .  .  .  the  vendor  as  benefidal  owner 
hereby  conTeys  unto  the  pnrohaaer "  North  Hill 
Qoose  "  to  hold  the  eamt)  onto  and  to  the  nse  of  the 
porchaser  ia  fee  Bimple." 

The  coiireyaDc«  wm  executed  by  the  vendor  and 
aUo  by  Henry  Wray,  who  signed  the  aame  "  William 
Wray  "  at  the  end  of  the  conyeyance  with  the  oon- 
carteace  of  the  other  partners,  Henry  Wray  retired 
from  the  partnership,  receiving  from  his  partners  the 
full  value  of  his  share  io  the  partnership  assets, 
including  North  Hill  Bouse;  and  died  in  1902,  Hi« 
widow,  who  was  his  sole  executrix  and  representative, 
did  not  claim  any  beneficial  interest  in  the  property. 

The  heir-at-lftw  of  William  Wray  was  William 
James  Wray,  one  of  the  partner*.  Since  the  purchase 
North  Hill  House  had  always  been  dealt  with  as  part 
of  the  partnership  assets. 

This  was  a  summons  taken  out  by  the  three  oon- 
tiiiuiiig  partners  for  a  declaration  that  upon  the  true 
construction  of  the  conveyance  the  legiil  estate  in 
North  Hill  House  pasted  to  the  persona  then  carrying 
on  business  under  the  style  of  William  Wray— namely, 
the  plaintifla  and  the  late  Henry  Wray— aa  part  of 
their  partaerabip  property. 

H.  Qreenwomi,  for  the  summons. 

C.  J.  Maihew,  for  the  representative  of  Henry 
Wray,  offered  no  opposition, 

Wabrin'oto?!',  J.,  having  stated  the  above'ineD- 
tioned  facts,  laid :  The  only  question  I  have  to  decide 
is  what  has  become  of  the  legal  estate  in  North  HiU 
Honse,  for  under  the  circamstanoes  the  legal  interest 
ftnd  the  beneficial  interest  go  in  the  same  way.  The 
question  turns  upon  the  meaning  to  be  given  to  the 
conveyance  to  William  Wray.  An  anthority  has  been 
cited  which,  although  it  does  not  deal  with  real 
estate,  appears  to  be  exactly  in  point,  Maugham  v. 
Sharpe,  12  W.  E.  10j7,  17  C.  B.  N.  8,  m.  In  that 
case  a  certain  person  called  WiUiam  Dolby,  to  secure 
an  advance  made  by  two  peraona  named  Sharpe  and 
Baker,  who  carried  on  btisiaess  under  the  etj'le  of 
the  City  Investment  and  Advance  Co,,  eiecuted  a 
deed  whereby  he  a<isigtied  by  way  of  mortgage  certain 
chattels  to  the  City  Investment  and  Advance  Oo. 
The  question  arose  in  the  case  as  to  the  effect  of  that 
deed  and  as  to  the  rights  of  Sharpe  and  Balcer  under  it, 
and  on  that  part  of  the  case  Erie,  O.J.,  and  Williams, 
J.,  made  the  remarks  which  I  am  about  to  read. 
The  Lord  Ohief  Justice  said  this :  "  The  bOl  of  sale 
under  which  the  defendants  claim  purports  to  convey 
the  property  to  the  City  Investment  and  Advance  Co., 
and  not  to  the  defendants  by  name ;  and  it  was  con- 
tended for  the  plaintitr  that  the  goods  could  not  pass  to 
8harpe  and  Baker.  No  doubt  Dolby  considered  that 
there  wa«  a  company  of  which  the  one  was  managor 
And  the  other  secretary.  It  is  clear  that  individuals 
msy  carry  on  business  under  any  name  aod  style 
which  they  may  choose  to  adopt,  and  I  see  no  reason 
wby  the  defendants  may  not  do  so  under  the  name  of 
the  City  Investment  and  Advance  Co.  If 
partiea  pretend  to  be  a  corporation,  and  presume  to 
morp  the  rights  and  powers  of  a  corporate  body  as 
•gainst    the    Crown,   they    may    render  themselves 

■bio  to  be  prooeeded  against  for  so  doing.  But,  as 
,  these  partiet,  the  City  Investment  and 
Advance  Co,  are  Sharpe  and  Baker,  and  consequently 
the  conveyance  in  question  is  a  conveyance  to  those 
findividttau."  Williama,  J,,  made  the  following 
'ks:  "  It  has  been  objected  on  the  part  of  the 
plain  tiff  that  that  conveyance  is  inoperative,  because 
it  is  ncceasary  in  a  gtsnt  that  the  grantees  should  be 
named,  otherwise  the  grant  can  in  law  have  no  opera- 
tion. I  apprehend,  however,  it  is  fully  settled  that  a 
t  may  b«  good  thoagh  the  grantee  be  not  named 
>y  hia  Ohristiitii  or  surname.     In  Shepherd's  Touch- 


stone, p.  230,  the  learned  author,  afeer  discussing  the 
consequences  of  a  mistake  in  ihe  Christian  name  or 
surname  of  the  grantee,  goes  on  to  say  :  '  And  yet, 
if_  the  grant  do  not  intend  to  describe  the  grantee  by 
his  known  name,  but  by  some  other  matter,  there  it 
may  be  good  by  a  certaiu  description  of  the  person, 
without  either  surname  or  name  of  baptism ' ;  for,  Ue 
adds,  '  id  cerium  ett  quod  cerium  raMi  potftt,'  In  this 
case,  I  apprehend,  the  meaning  of  the  grant  is  plain  ; 
the  deed  purports  and  intends  to  convey  the  goods  to 
those  persons  who  use  the  style  and  firm  of  the  City 
Investment  and  Advance  Co.  They  may  or  may  not 
be  a  corporation,  but  when  it  is  ascertained  that 
those  who  carry  on  business  under  that  name  are  the 
defendants,  the  deed  operates  to  convey  the  property 
to  them," 

It  seems  to  me  that  although  the  decision  in 
that  case  only  dealt  with  chattels,  the  reasoning  of 
the  judgment  applies  to  the  particular  case  before 
me.  I  have  to  ascertain  who  was  meant  by  the 
person  described  m  William  Wray  in  the  deed  ;  and 
I  find  on  tha  authority  of  this  jvidgment  that  I 
may,  instead  of  William  Wray,  read  the  deed  as  a 
conveyance  to  the  four  partners — Eliza  Wray,  Henry 
Wray,  Wilham  James  Wray,  and  Joseph  Turnlmll. 
So  reading  the  deed  and  inserting  the  names  of  the 
partners,  it  becomes  a  conveyance  to  these  four 
persons.  The  legal  estate  is  not  affucted  by  the  fact 
thftt  the  purchase -money  was  partnership  property, 
and  the  beneficial  interest  was  already  vested  iu  the 
four  partners.  I  wll  therefore  make  a  decUration 
that  the  legal  estate  passed  to  the  plaintiffs  and 
Heory  Wray  as  joiut  tenants,  and  that  on  the  death 
of  Henry  Wray  it  passed  to  and  is  now  vested  in 
the  plaintiffs  in  fee  simple. 

Solicitors,  Eounrd  ik  Skelton. 


MW»t  Of  TLoxlS, 


From  C.  A, 
(England). 


Aug.  3,  won. 


QuAHDiAws  OF  West  Ham  Umion  and  Quabdiahb 

OF  HOLBKAOH  TTkiON,   (a.) 

Poor  law — SttlUment — Three  yean"  retidence — lUtgitt- 
mat«  child — lifaiiUnee  under  itxUm—Irrmxnvabilily 
—Dividfi  Parishu  Act,  1876  (39  ifc  40  Vict.  c.  6\). 
u.  34,  35. 

Under  the  Divided  Piiri$hu  Act,  1876.  it,  31,  36,  an 

illegititniUe  child  may  acquire  a  tellhment  for  hcrtelf  hy 
three  ytnr^  rmidtnce  in  a  pariah  u)iih  hrr  mother, 
atthottgh  under  the  age  of  lixleen  yeara. 

E,  N,  (mho  imi  illrgtliTnaie),  tnhile  under  iixteen, 
resided  with  her  mother  for  three  years  in  the  parith  of 
West  Ham  under  circumttances  which  rcniertd  her 
irrerruiimble  from  that  parish  and  aeitted  therein.  After 
attainitig  tfjcteen  the  had  acquired  no  new  leUla/nent. 

Held,  the  had  acijuired  a  lettltment  fur  heraelf  in  Wat 
Ham. 

Decition  of  the  Court  of  Appeal  (52  [F.  B,  513, 
[1901]  2  £■.  A  121)  ajirmrd. 

Appeal  from  order  of  Court  of  Appeal  (52  W.  B, 
313,  [1904]  2  K.  B.  121)  fOollini,  ME.,  and  Eomer 
and  Mathew,  L.JJ.),  affirming  the  judgment  of  a 
Divisional  Court  (Lord  Alverstone,  L.C.  J.,  and  Wills 
and  Ghannell,  JJ.),,  on  a  special  case  (52  W.  B.  30, 
[1903]  2  K.  B.  627). 


(o.)  Reported  by  C, 


H,  Oeaftos, 
at-Law. 


Esq.,  Barrister- 
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H.L.    GTTARDiAKa  OF  Wbbt  Ham  TJmoir,  4o.— Spaoiy  v.  Dowuijs  Gas  Lioht  akd  Cokk  Oo.  (Ld.).  CA. 


The  case  is  set  out  ftt  length  in  the  court  below  and 
the  necesiary  facts  are  given  ia  Lord  Macuagh  ten's 
jadgmentt 

Emma  Keep,  an  illegitmat*  child,  wai  born  in  the 
"WiBljcch  tTnion  in  1879.  From  the  27th  of  June,  1890, 
to  the  28th  of  July,  1893,  she  resided  with  her  mother 
in  ihe  West  Ham  tlnion  in  auch  manner  and  under 
such  circtiiu stances  in  each  of  tuiih  yoara  as  would, 
in  looordance  with  the  statutes  in  that  behalf, 
render  her  irremovable  therefrom  and  settled  therein. 
Afterwards  she  went  into  flervice,  but  has  had  no  acttled 
residence.  The  Court  of  Appeal  were  of  opinion  that 
she  had  acquired  a  settlement  in  West  Ham. 

Avory,  K.C,  and  Montaijue  Liah,  E.C.  (Oruhbe 
with  them),  for  the  appellants, 

Jiawlhuon,  K.C,  and  C.  B.  Marriott,  for  the 
Rspondents. 

Aug.  3.— Earl  of  Hambury,  L.C. — In  this  case,  if 
it  were  rta  inttgra,  I  might  be  inclined  to  favour  tho 
view  which  Mr.  Lush  has  urged  upon  ua  with  ho 
much  ability.  Indeed,  I  am  not  sure  tbat  I  would 
not  go  further  than  he  does  and  strive  to  bring  back 
the  meaning  of  the  word  "  settlement"  to  the  mean- 
ing it  had  when  Butt  and  Lord  Kenyon  were  its 
expositors ;  but  the  statute  which  has  turned  a 
"  status  or  irremovability "  into  a  settlement  has 
rendered  auch  an  effort  impossible. 

The  case  of  Rtg.  v.  Elmt,  1  W.  E.  688,  2  E.  &  K 
266,  expounded  as  it  was  by  your  lordships  in  this 
House,  decides  the  question  here  in  debate.  Sightly 
or  wrongly,  this  House  has  decided  that  tmemanci* 
pated  residence  could  found  a  settlement  in  the  High  - 
worth  case,  38  "W.  K>  295,  14  App.  Cas.  465.  I  see  no 
answer  to  what  the  Master  of  the  Bolla  points  out, 
that  if  a  part  of  the  residence  while  nnder  aix.teen 
may  he  available  to  make  up  the  settlement,  with 
what  logic  could  it  be  suggested  that  the  whole 
residence  under  sixteen  cannot  do  ao  also. 

If  that  decision  was  wrong,  we  must  abide  by  it 
till  it  ia  altered  by  an  Act  of  Parliament.  I  move, 
therefore,  tbat  this  appeal  be  dismissed  with  costs. 

Lord  MACNAOHTgN. — The  quea'ion  proposed  in 
the  special  case  for  the  opinion  of  the  court  ia  whether 
Bmma  Keep,  the  mother  of  tho  pauper,  acquired  a 
settlement  in  West  HsJcn  under  the  Divided  Parishes 
Act,  1876,88.  34,  36. 

Tlie  opinion  of  the  Oourt  of  Appeal  was  ia  the 
affirmative.  In  the  result  of  that  opinion  I  agree. 
But  I  was  mnch  impressed  by  the  argument  of 
counsel  as  to  the  difficulties  that  may  arise  if  it  be 
held  that  an  unamandpated  chUd  can  acquire  & 
settlement  by  residence,  no  part  of  which  is  after 
emancipation.  And  therefore,  without  expressing 
disagreement  with  the  view  of  my  noble  and  learned 
friend  on  the  woolsack,  I  should  be  disposed  to  rest 
the  case  on  section  35  rather  than  on  section  34, 
Bmma  Neop  was  herself  illegitimate.  Her  mother 
married  after  Emma  was  bom,  and  derived  from  her 
husband  a  settlement  in  West  Ham.  Emma  Neep 
retided  with  her  motlier  and  her  mother's  husband  in 
West  Ham,  and  she  took  and  followed  her  mother's 
settlement  nntil  she  attained  the  age  of  sixteen,  Oa. 
attaining  that  age  she  "retained"  her  mother's 
settlement.  But  her  settlement  then,  in  my  opinion, 
ceased  to  be  a  derivative  settlement,  and  became  a 
statutory  settlement— a  settlement  created  for  the 
first  time  by  the  second  clause  of  section  33  of  the  Act 
of  1S70.  And  thus  Emma  N'ecp  acqiured  a  settle^ 
ment  which  was  no  longer  a  derivative  settlement  in 
the  parish  of  West  Ham, 

By  the  first  clause  of  section  35  all  derivative 
settlements  are  abolished,  with  two  exceptions— one 
io  the  case  of  a  wife,  which  has  no  application  to 


the  present  question ;  the  other  in  the  case  of  k 
legitimate  child  under  the  age  of  sixteen,  In  the 
latter  case  the  child  on  attaining  sixteen  retains  tlu 
settlement  which  it  bad  taken  up  to  that  age.  But  it 
can  no  longer  be  a  derivative  aettlemcnt.  for  tbs 
eoaolanent  expressly  abolishes  derivtitive  settlemeots, 
with  the  two  exceptions  I  have  referred  to.  A  corre- 
sponding result  must,  as  it  seems  to  me,  follow  in  the 
case  of  an  illegitimote  child,  though  the  provision  is 
rather  obaoure  owiog  to  its  brevity.  "  The  practical 
effect  of  the  second  clause  of  section  35  is,"  tays 
Lord  Watson,  "to  place illegitimftte,  as  nearly aa may 
be,  on  the  same  footing  with  legitimate  chUdren." 

Lord  EoBEaisoN. — I  concur, 

Ordtr  of  Couti  of  Aj^ptal  affirmed  and  appml  dit- 

mieetd  toith  costs. 

Solicitors,  F.  E.  Hitlrarj/ ;  Callard  &  Vulliamy,  for 
Richard  P.  Mouop,  Holbeach. 


Nov.  7. 


Court  of  flppfal. 

Appeal.  J 

(Collins,  M.  R.,  sud  Bomer  and  / 

Mathew.  L.JJ.)  } 

Spacey  v.  DowxAia  Qas  Liobt  add  Coke  Co. 

(LiMixau).  (a.) 

Matter  and  wrrvani — Bmplot/era'  liability — Aeeidmt — 
Cumpentatioa  —  Factorv  —  Oas  mains  —  Workmm't 
Com^niation  Ad,  1897  (60  <£-  61  Vict.  c.  37),  ».  7. 

A  workttuin  wa$  employed  by  a  gcu  company  in  njienitig 
up  a  read  undtr  which  a  gat  main  viai  hid  »o  ai  to  gtt 
at  the  main.  White  dmng  to  he  was  injured  by  os 
accident.  The  gat  eom/iany  owned  the  goiwork*  whtu 
the  fjaa  was  manu/aciurtd  and  the  mains  under  the  readt 
in  the  ditiricl  which  wrre  connected  vtith  the  gasteorkt 
and  were  used  for  diatributing  the  gas  to  the  amiumer*' 
houses.  The  place  where  the  accident  happmed  IWJ 
about  a  quarter  of  a  mile  from  the  gasworks,  and  thtrt 
was  no  steam,  tDater,  or  other  methanical  power  lueJ 
there.  In  proceedings  to  assess  compensation  under  tKt 
Workmoi's  Compens'itioii  Act,  1897,  it  toas  admitted  that 
the  gasworks  themsrluet  were  a/a^iorg. 

Held,  that  the  gas  mains  did  not  form  part  of  tht 
factort/,  and  that  the  applicant  toas  not  employed  on  vr 
about  a  faclorg  when  the  accident  happened. 

Appeal  from  an  award  by  Judge  Owilym  William* 
at  the  Merthyr  Tydfll  County  Court  under  the  Work- 
men's Compensation  Act,  1897. 

The  applicant  was  a  workman  in  the  employment 
of  the  Dowlais  Qas  Light  and  Coke  Co.,  who  owned  the 
gasworks  and  distributing  mains  connected  therewith 
at  Dowlais.  The  applicant  while  employed  in  opening 
lip  a  road  for  the  purpose  of  getting  at  a  gas  msia 
was  injured  by  an  accident  Tho  place  where  ths 
accident  happened  was  about  a  quarter  of  a  mile  front 
the  gasworks,  which  were  a  factory  within  the  mean- 
ing of  section  7  of  the  Workmen's  Compensation  Act, 
1897.  No  steam,  water,  or  other  mechanio&l  power 
was  used  at  the  place  in  question.  The  apphoaot 
claimed  compensation  upon  the  ground  that  the  gas- 
works and  gas  mains  were  all  part  of  one  conoemi 
which  was  a  factory  within  the  Act,  and  that  therefon 
the  employment  at  the  time  of  the  accident  was  "on 
or  in  or  about  a  factory." 

The  county  court  judge  held  that  the  ga«  maiiis 


(it.)  Beported  by  W.  F,  Bakbt,  Esq. 
at-Law. 
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were    part   of    the  factory,  and  thftt  therefore  the 
applic&nt  was  entitled  to  aomxieaaatiou. 
The  employers  appealed. 

A.  Parsona,  for  the  employairB. — The  gasworks 
thenuelvei  are  a  factory  witbin  the  deflnitiou  in 
nection  7,  sub-sectioii  2,  of  the  Workmen's  Corapen- 
sstion  Act,  1S97,  by  rcaioa  of  the  incorporation 
therein  of  the  definition  of  factory  in  section  149, 
suh-section  1  (c),  of  the  Factory  and  Workshop  Act, 
ItlOl.  The  gasworks  are  a  factory  because  gas  is 
made  there  by  ibe  aid  of  meohanical  power.  The 
gM  muns,  however,  are  no  part  of  the  factonr.  They 
are  conceimed,  not  with  the  mamifacture,  but  with 
the  distribution  of  gas  after  it  has  been  manufactured. 
The  county  court  judge  misapplied  some  '!idn  in 
Fmn  r.  Millfr,  48  W.  R.  300,  [11)00]  1  Q.  B.  788,  and 
therefore  misdirected  himself  is  coming  to  his  con- 
clusion. If  his  decision  was  right  erery  place  to 
which  the  mains  extend  are  part  of  the  factory.  Such 
a  conclusion  cannot  be  supported.  The  decision  is 
therefore  wrong. 

Bighafn  {J.  Sank^y  with  him),  for  the  applicant. — 
Such  undertakings  as  gas,  electric  light,  and  water 
undertakings  are  different  from  other  undertakings 
which  are  carried  on  in  factories.  In  ordinary 
factories  the  goods  are  uianufootured  in  the  factory 
and  then  delivered  to  purchaaera  either  at  the  factory 
or  by  means  of  carts  or  by  rail.  Gas,  electric  light, 
and  water  can  only  be  debvered  by  mean*  of  mains 
which  belong  to  the  nadertakers  and  which  are  part  of 
one  tntiie  undertaking.  The  gasworks  are  only 
valuable  if  they  are  conuected  with  a  system  of  mains 
fo  that  the  gas  may  be  supplied  to  the  houses  of 
consumers.  It  is  impossible  to  separate  the  manufac- 
ture from  the  supply  of  gas.  1  herefore  the  county 
court  judge  was  right  in  holding  that  the  applicant 
w.ia  at  the  time  of  the  accident  employed  on  or 
about  a  factory.  Further,  assuming  that  the  mains 
we  no  part  of  the  factory,  still  the  applicant  was 
employed  "about"  the  factory.  "Abont"  denotes 
physical  contigtuty,  and  that  physical  contiguity 
wilh  the  factory  is  provided  by  means  of  a  continuous 
Une  of  pipes  The  county  court  judge's  finding,  so 
fir  at  it  is  &  finding  of  fact,  cannot  be  disturbed. 

He  referred  to  PowtU  v.  Brown,  il  W.  E.  Ho, 
riS99]  1  Q  B.  IS7;  Atkinson  v.  Lamb,  51  W,  R.  516, 
[190:JJ  1  K.  B.  861. 

CoLUKs,  M.R.— It  seems  to  me  to  be  quite  clear 
that  this  case  falls  outside  the  largest  meaning  which 
can  he  given  to  the  word  "  about  "  as  u<ei  in  section 
7,  lub-iection  1,  of  the  Workmen's  Compensation 
Act,  1(197,  and  the  county  court  judge,  in  arriviug 
at  the  conclusion  that  the  applicant  was  employed 
"  on  or  in  or  about  a  factory,"  mistook  and  conse- 
queatly  misapplied  what  this  oaurt  has  said  as  to  the 
meauiiig  of  the  word  "  about."  He  treated  the 
a|iplicaut  as  having  been  employed  at  the  time  of 
toe  accident  about  the  factory  because  he  was 
emp'oyed  on  or  about  the  main  through  which  the 
f»»  passed.  TToderlying  that  conclusion  is  this — that 
the  gas  m«in  is  itself  part  of  the  factory,  as  that  is 
the  only  way  in  which  the  applicant  can  ba  said  to 
have  been  employed  about  the  factory.  The  factory 
where  the  gas  was  mauufaoturtd  was  a  quarter  of  a 
mile  away  from  the  place  where  the  applicant  met 
with  tiie  accident.  The  county  court  judge  treated 
the  main  as  part  of  the  factory,  "When  we  look  at 
the  definition  of  the  word  "factory"  in  section  7s 
•ttb-ieetioB  2,  of  the  Workmen's  Compansation  Act, 
1897,  which  refers  to  the  Factory  and  Workshop 
«t«,  now  the  Factory  and  Workshop  Act,  1901,  it  is 
obnoua  that  the  conditions  therein  specified  which 
••iw  any  particular  premises  a  factory  come  to  an 
"w  and  are  entiraly  spent  when  the  gas  is  made  and 
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ready  for  delivery  to  consumers,  and  that  the  mains, 
whicb  form  the  channel  or  road  through  which  the 
gas  when  made  travels  without  assistance  and  is 
delivered  to  consumers,  are  no  part  vi  the  factory. 
That  method  of  delivering  the  gaa  is  something 
different  from  its  manufacture,  which  is  completed 
and  over  before  the  delivery  through  the  mains  begins. 
It  would  be  unduly  extending  the  deaisioni  of  this 
court  if  we  were  to  make  the  area  of  the  factory 
extend  to  the  mains,  especially  considering  that  the 
area  of  the  factory  would  thereby  be  made  to  extend 
to  every  place  in  which  the  mains  were  laid.  The 
county  court  judge  only  arrived  at  the  conclusion  he 
did  by  a  misdireotioa,  and  as  the  whole  of  the  materials 
are  before  the  court,  there  is  no  reason  for  sending 
the  case  back  to  him,  and  the  appeal  must  be  allowed 
and  his  decision  reversed. 

BoMER,  L.J, — I  am  of  the  same  opinion.  The 
applicant  cannot  he  brought  within  the  Act  of  1807 
by  reason  of  the  physical  proximity  of  the  main 
where  the  accident  happened  to  the  factory  where  the 
gas  was  manufactured.  Therefore  the  only  way  in 
which  he  can  be  brought  within  the  Act  is  by  saying 
that  the  mains  are  all  port  of  the  factory.  In  my 
opinion  that  contention  cannot  be  maintained.  The 
mains  do  not  form  part  of  the  gas  factory.  They  are 
not  used  for  or  in  connection  with  the  manu'acture, 
but  only  with  the  supply  of  the  gas.  They  are 
practically  necessary  for  the  purpose  of  the  gas  com- 
pany's business,  hat  the  business  of  tlio  supply  of  gas 
is  distinct  ^m  the  business  of  its  maeufacture,  N^o 
doubt  it  is  oonvenisnt  that  the  gas  company  should 
undertake  the  suj)ply  of  gas  as  well  as  its  manu- 
facture. The  gasworks  are  a  factory  within  the 
meaning  of  the  definition  in  section  7,  sub-section  2, 
of  the  Act  of  1897  by  reason  of  the  premises  bfing 
tised  for  the  manufacture  of  gas  by  mechanical 
power,  wluch  has  nothing  to  do  with  the  pipes  by 
means  of  which  the  gas  is  delivered  to  consumers. 

Matiikw,  L.J, — I  am  of  the  same  opinion.  In  the 
ordinary  use  of  language  a  gas  factory  is  a  place 
where  gas  is  manufactured.  There  are  two  busiuessei 
carried  on  by  the  gas  company — one  the  making  of 
(^as,  and  the  other  the  distribution  of  gas  when  made. 
Those  two  businesses  might  conceivably  be  carried  on 
by  different  persona.  We  ought  not  to  exteod  the 
word  factory  so  aa  to  make  it  include  the  physical 
thing  by  means  of  which  the  gas  is  distributed.  There 
is  danger  connected  with  the  manufacture  of  gas, 
acd  the  Legislature  has  accordingly  extended  the 
protection  of  the  Act  ta  employment  in  that  work. 
The  applicant's  employment  bad  no  connection  with 
the  manufacttu'e  of  gaa,  but  was  connected  with  the 
method  adopted  of  delivering  the  gas  to  consumers. 
In  my  opinion  the  Act  does  not  apply. 

Apiieal  allgwed, 

Solicitor  for  the  applicant,  F,  Si/dnei/  8imon$, 
Merthyr  Tydfil. 

Solicitors  for  the  employers,  William  HurJ  it  So»i, 
for  Gwilym  i/ames,  (Jharlts,  ifc  Bavitt,  Merthyr  Tydfil, 


Nov.  3, 


Appeal. 

(Collins,  M,B,,  and  Bomer  and  | 
Mathew,  L,JJ.) 

CoutXHAED  V.  COKSBTT  liON  Co.   (a,) 

Master  and  tervant — Employers'  liability — DejKndmU — 
Desertion  by  husband  of  wife —  Workmtn's  Comjienia- 

(a.)  Beported  by  l^AUBiox  X.  Dbucqitxs,  £tq,, 
Barrister 'at-Law. 
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Uim  Ant,  1897  (60  &  61  Ff'rf.  c.  37),  t.  7,  suh-Ketion 
2  /  Firit  SckeduU,  r,  1,  eub-tettion  2, 

A.  was  married  to  B.  in  1882,  an<{  lived  with  her  till 
June,  1905.  Be  then  left  htr  owing  to  a  quarrtl,  being 
at  the  time  out  of  viork.  He  took  with  him  one  child, 
wh{>m  he  tubseqtxenlly  lent  back  to  B.  After  A.  left  her 
B.  luppirted  heridf,  partially  by  occasional  work  and 
jiaTtially  by  charity  of  tflatioea.  Within  three  vionthM 
from  the  time  A.  left  B.,  A.  met  with  an  acciJt-nt, 
reeulting  in  his  death,  he  having  been  at  the  time  in 
employment  /or  three  weeki,  during  which  he  did  not 
eontrihute  to  his  wife'a  ttipport. 

Held,  B,  was  wholly  dependent  upon  htr  dectastd 
hti-ihand  within  aedion  7,  tub-itctiou  2,  of  the  Workmen's 
Comptmation  Act,  1S97. 

Appeal  from  the  a ^&rd  of  the  judge  of  the  New~ 
castle- «pon-Tyne  County  Court, 

The  regpondent,  Elizabeth  Ann  Coulthard,  was 
married  to  her  husband  in  1882,  and  lived  with  him 
to  June,  1905,  there  being  three  diildren  of  the 
uiarciage.  He  had  b«en  for  some  weeks  out  of  work 
and  the  funuture  had  to  be  aold  to  support,  the 
family,  A  quarrel  arose  between  the  respondent  and 
her  huiband,  resulting  io  the  husband  leaving 
her.  He  took  one  child  with  bim,  but  subsequently 
sent  him  back  to  the  respondent.  He  left  the  town 
where  the  respondent  was  living,  and  she  never 
saw  him  again,  aUhough  she  stated  ia  her 
evideDce  that  she  "  expected  bim  back  every  day 
to  provide  a  home." 

About  three  months  after  he  left  the  respondent  he 
met  with  a  fatal  accident  in  the  course  of  his  employ- 
ment at  the  appellants'  works.  He  bad  been  so 
employed  tor  three  weeks  previous  to  the  accident, 
but  had  ne<ver  sent  any  part  of  his  earnings  to  the 
respondent,  who  had  just  managed  to  support  herself 
by  oocaaioDal  work  and  assistance  from  her  relatives ; 
she  was  for  one  week  obliged  to  go  to  the  workhouse. 

Upon  these  facts  the  county  court  judge  found  that 
the  respondent  and  her  children  were  dependent  upon 
the  deceased  and  made  au  award. 

Riiegg,  K.C,  {Meynell  with  him),  for  the  appellants. — 
The  appUcaut  to  come  within  the  Act  must  be 
de^ndent  upon  the  deceased  at  the  time  of  hit  death. 
It  u  immat^al  whether  there  was  a  legal  obligation 
upon  the  deceased  to  support  the  applicant,  if  as  a 
maiter  of  fatvthe  was  not  supporting  her ;  Beei  v.  The 
I'enrikyfitr  Navigation  Colliery  Co.,  51  W.  R.  247.  [1903] 
1  K.  B.  259,  [BoM£E,  L.  J.— In  that  case  tbe  deceased 
was  the  son  of  the  applicant.  There  was  bo  legal  obliga- 
tion upon  him  to  support  his  mother,  only  indirectly 
under  the  poor  law.  The  mother  would  have  had  no 
claim  against  the  son.]  The  same  question  has 
arisen  in  ScotJMid  The  decision  of  Sneddon  v.  Addie 
ifi  Song'  Colliery  [Limited),  C  F.  992,  is  against  me 
admittedly,  but  I  submit  the  earlier  case  of  Turner* 
(Limitnl)  V,  Whitrfidd,  6  P.  882— a  caie  of  husband 
and  wife — waa  correct.  It  the  husband  deserts  his 
wife,  and  contributes  nothing  to  her  support,  how  can 
she  be  said  to  be  dependent  upon  him,  especially  if 
she  does  not  look  to  him  but  manages  to  support 
herself.  The  facts  of  the  present  case  clearly  show 
desertion,  and  the  respondent  was  able  for  two  months 
to  support  benelf. 

Syme,  for  the  respondent,  was  not  called  upon. 

OoLLura,  M.E. — This  was  an  appeal  from  the 
defflsion  of  a  county  court  judge,  who  has  held  that 
the  wife  was  dependent,  under  the  Workmen's  Com- 
pensation Act.  on  the  earnings  of  her  husband  at  the 
time  of  his  death  by  an  accident.  The  contention  is 
that  on  the  facts  no  dependency  existed  at  the  time 
of  the  death.  The  tacts  upon  which  that  contention 
is  Bought  to  be  supported  ore  these :   The  husband 


some  months  before  bis  death  had  left  the  wife.    In 

point  of  fact  be  was  in  work,  and  bad  been  in  work 
some  three  weeks  before  the  date  of  the  aoctdest. 
There  bad  been  some  quarrel  between  the  btubwul 
and  the  wife ;  he  bad  fallen  out  of  work,  sold  the 
furniture,  and  finally  withdrew  from  the  same  bonis 
and  town  where  bis  wife  lived.  Under  tbeoe  circum- 
stances they  were  separated  at  the  time  of  the 
accident.  The  wife  had  no  other  source  of  Uvelihood 
than  her  husband's  eamicgs.  From  time  to  time  iht 
was  able  to  e»rn  a  little  herself,  and  she  received  do!e« 
from  some  of  her  relatives— given  only  out  of  charitj. 
They  just  sufficed  to  keep  her  alive  ap  to  the  time 
of  her  husband's  accident.  Under  these  circum- 
stances the  learned  county  court  judge  came  to 
the  conclusion  that  in  fact  she  was  dependent  on  bet 
hnsbsnd  at  the  time  of  bis  death.  Mr,  Buegg  ssyi 
that  that  cannot  be  a  proper  finding  on  the  facts.  The 
finding  could  only  be  appe^ed  from  on  the  ground 
that  the  learned  judge  has  misdirected  himself.  This 
man  was  undoubtedly  earning  wages  at  tbe  lime  of 
his  death.  We  must  look  to  the  statute  to  sc; 
whether  the  wife  was  a  dependent  within  its  meaning. 
[The  learned  judge  read  section  7,  sub-section  2,  and 
lirst  schedule,  section  1,  sub -sections  1  and  2,  of  the 
1897  Act.]  Why  was  this  woman  not  a  dependant  f 
I  think  it  ia  an  important  fact  at  distinguishing  it 
from  the  decision  so  much  relied  on  by  Mr.  Euegg 
that  tke  relation  actually  subsisting  was  that  of  mau 
and  wife,  and  that  therefore  there  waa  a  direct  obhga- 
tion  upon  the  husband  to  suppoi  t  his  wife.  True,  if 
the  wiite  bsLS  means  of  subsistence  irrespective  of  her 
husband's  earnings  which  she  can  and  does  rely  upon 
and  treats  as  a  source  of  income,  then  she  may  be  sai'l 
in  fact  not  to  be  dependent  upon  her  husband.  Th« 
Home  of  Lords  have  decided  that  it  is  a  question  of 
fact  whether  she  is  dependent.  She  is  dependent  if 
there  is  a  primary  obligation  upon  the  husband  to 
sup2:>ort  her  by  his  earnings  and  she  has  in  fact  no 
other  source  of  income  to  rely  on  other  than  that.  U 
has  been  contended,  on  the  authority  of  some  Scsotch 
decisions,  that  if  from  any  source  the  wife  has 
managed  to  subsist,  has  been  able  to  live,  thea 
inasmuch  as  she  has  not  been  drawing  moaey  from 
her  husband's  earnings  she  cannot  be  asid  to  be 
dependent  at  the  time  of  bis  death.  That  waa  the 
main  argument.  In  support  of  it  he  relied  upon 
Turners  {Limited)  v.  WhitefiM,  where  it  was 
held  *'  that  a  woman  who  bad  been  for  fourteen 
years  living  apart  from  her  husband,  and  was  sap- 
ported  by  an  illegitimate  son,  was  not  wboUy  or  in 
part  dependent  on  the  earnings  of  her  husband,  and 
was  not  entitled  to  compensation  under  the  Act." 
Mr.  Buegg  argued  from  this  case  that  no  inference  as 
to  dependency  could  be  drawn  from  the  primary  legal 
obligation  to  support  the  wife.  When  that  case  is 
examined  it  does  not  go  to  any  degree  in  the  direction 
which  Mr.  Ruegg  seeks  to  assert.  The  inferenoe  of 
fact  drawn  was  that  the  wife  bad  soother  source  ot 
subsistence  upon  which  she  was  dependent.  There 
were  three  special  reasons  which  made  it  oonoltuin 
in  fact  that  she  was  not  dependent  upon  her  husband. 
The  facts  are  the  other  way  in  this  case.  There  was 
no  certain  source  of  income.  She  only  bad  tiios* 
precarious  doles  and  precarious  opportunities  of  earo' 
mg  something  herself  other  than  the  wages  of  hsr 
husband.  The  distinction  is  brought  out  in  the  next 
case  reported  in  6  F,,  at  p.  ^92,  Snediion  v.  Si^t 
Addie  ^  -Sons'  Collieries  {Limited),  There,  in  July. 
1901,  a  husband  deserted  his  wife  and  thereafter 
did  not  contribute  anything  to  her  support. 
She  suffered  from  chronic  bronchitis  and  varicoas 
veins  to  an  extent  which  incapai::itated  her  from  work 
requiring  ordinary  exertion,  and  she  became  unsbl* 
to  do  anything  for  her  own  suppoi  t.    Her  bnsbeod 
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having  in  1904,  in  the  coarse  of  hi«  employmeDt, 
euatuned  injuries  from  which  he  died,  ihe  claimed 
ootnpensation  under  the  Workmen's  Oompentatioii 
Act,  1897,  from  big  emplo^en.  It  was  hrtd  that  the 
olaimaot  was  dependent  on  the  earnings  of  her 
hutbaod  at  the  time  o(  hi«  death.  Lord  MoQCrieff,  in 
the  cjuree  of  his  judgment,  8*id:  "If  i»  order  to 
oouatitnte  total  depenilency  in  the  Ben«e  of  the  statute 
it  is  eMential  that  t^ie  deceased  workman  was  at  the 
d*tt  of  hi*  death  supporting  tlie  respondent,  the 
jadgment  ia  wrong,  becaase  the  dead  workw.an  did 
not  contrib  ite  a  farthing  to  her  support  from  the 
time  th»t  he  d-^serted  her  in  1901.  But  I  do  not 
think  we  are  tied  up  to  such  a  coastruition  of  the 
statute.  A  husband  is  primsrilf  bound  to  aliment 
bit  wife.  Exceptional  catee,  no  doubt,  may  bo  figured 
in  which,  notwitbstwdiug  that  primary  obligation, 
the  wife  could  not  be  said  in  any  rcMonab'e  sense  to 
be  wholly  dependent  on  liia  earnings.  Sba  m'ght 
have  means  of  her  own,  or  she  might  be  earning  her 
o<rn  livelihood,  or  she  might  be  living  apart  from  her 
hiiihaud  under  an  express  or  implied  agreement  with 
him  that  she  would  make  no  c^aim  npon  him,  but  look 
for  support  either  to  her  own  exertions  or  her 
relatirea.  That  was  the  case  recently  decided  by  the 
first  division  of  the  onrt  in  Turneri  (Limited)  v. 
WhiUfidd,  Tuat  case  in  no  way  coofliits  with 
Cfae  theriS"a  judgment  .  ,  .  Indeed,  spoakiog 
fur  myself  I  think  that  this  point  hw  already  been 
decided  by  an  unanimous  decisiou  of  this  divinion  in 
the  case  of  CunnmjiAutn  v.  M^Oregor  <£■  Ci>,,  S  F.  775, 
la  that  case  it  is  true  that  the  husband,  who  lived 
■part  from  his  wife  and  fumily,  contrib uteii  ou  an 
average  about  £0  a  year  towards  their  support.  But 
tHe  qiiestioa  raised  wa^  not  whether  the  wife  waj 
partially  dependent  npon  him— that  was  admitted — 
but  whetheir  she  was  wholly  dependent  upon  him. 
Tbrt  court  held  unanimously  that  she  was  wholly 
d-peodeat  npwn  her  husband."  The  case  of  P«nntn;/- 
A(im  T.  M'Oregor  &  Co.,  referred  to  by  Lord  Moncreiir 
in  his  judgment,  seems,  also  directly  in  point  in  this 
esse.  Toe  Sootch  authorities,  which  though  not 
binding  on  this  court  are  always  treated  by  it  with 
the  greatest  respect,  are  oooclusiTO  that  in  such  a 
oa»e  dependency  exists,  For  such  reasons,  not  only 
on  the  authority  oE  the  Scotch  cases,  but  for  the 
reasons  I  have  stated,  it  is  perfectly  clear  that  the 
dmtion  of  the  learned  county  court  judge  waa  right 
«nd  will  Dot  be  impeucbed  by  us. 

BouKR,  L.J. — I  am  of  the  same  opinion.  The 
quMtion  is  purely  one  of  fact.  Was  the  wife  at  the 
time  of  the  husband's  death  dependent  on  his 
earnings?  I  think  that  it  cannot  be  said  that  ou 
thn  evidsnoe  before  him  the  U'amed  county  court 
judge  could  not  reasonably  come  to  the  conclusion 
that  the  wife  was  dependent  on  the  hutband's  earn- 
ing* at  the  time  of  hia  death.  He  was  admittedly 
eamiiig  wages  at  the  time  of  the  accid^tot.  He  had 
left  ber  to  get  work,  [The  judge  stated  the  fncts  »« 
set  dot  above.]  The  wife  tried  to  support  herself. 
It  was  clear  that  she  was  not  able  to  support  herself 
by  her  own  labours,  and  she  had  no  means  of  her  own 
to  maintain  herself.  She  was  clearly  dependent  on 
soinebody.  8he  had  a  husband  Uving  whosd  duty  it 
WW  and  who  was  lia^^le  to  support  ber.  Oan  it 
therefore  be  said  that  it  was  unreasonable  to  infer 
that  she  was  dependent  on  him  at  the  time  of  his 
dpatk  I  think  it  ought  to  be  inferred,  unless  there 
a<«  other  circumstances  to  justify  the  conclusion  that 
at  the  time  of  the  death  in  fact  she  did  not  and  could 
Dot  look  to  the  husband  and  his  Wiiges  for  her  sup- 
port. The  eviience  before  the  learned  county  court 
jud^  did  not  compel  biu  to  come  to  any  tnch  cod- 
clusKm,     I  think  on  the  evidenoe  that  the  county 


court  judge  could  reasonably  hold  that  the  wife  did 
look  to  the  husband  and  depeuded  on  him  for  support. 
They  had  lived  together  for  a  considerable  time  until  he 
left  her,  owiug  to  soae  quarrel,  to  get  work.  He  wai 
away  for  three  months.  He  did  get  work  for  a  short 
time  before  his  desth.  Is  it  a  fact  that  the  wife  treiited 
biea  ai  having  nothing  to  do  with  her,  and  wai  she  in 
no  jiractical  seu<ie  l.iokiug  to  him  as  her  husband  who 
Wat  liable  to  support  her  ?  There  was  one  piece  of  evi- 
dence whiob  alone  shows  that  the  cjunty  court  judge 
might  come  to  the  conclusion  he  did.  The  wife  says  '■  I 
expected  him  back  every  day  to  provide  a  home."  I 
see  no  reason  to  doub'  that  statement.  She  loi>ked  to 
him  to  maintain  and  support  her.  I  think  she  was  at 
the  time  of  the  death  dependent  ou  her  husband,  aud 
in  fact  I  think  that  depeadeacy  was  not  valuelasa  but 
substantial.  I  consider  there  was  evidence  for  the 
conclusion  to  which  the  county  court  judge  came, 

Mathew,  L.J. — The  case  was  argued  on  the 
assumption  that  the  husband  left  h.U  wife  with  the 
intention  of  never  returning  to  support  her.  Even  if 
that  were  made  out  it  seems  to  me  that  the  position 
of  the  wife  was  uwiffected.  She  would  not  cease  to 
be  depeudtrnt  on  her  husband,  although  the  husband  s 
intention  was  not  to  return.  But  I  think  on  the 
evidence  the  county  court  judge  could  be  asked  to 
I  say  that  there  was  permanently  a  dependency  on  the 
obhgation  of  the  husband  to  the  wife  and  children. 
The  wife  was  clearly  dependeut  ou  the  husband.  The 
man  went  avay  to  look  for  work  and  took  one  child 
with  him  The  inference  from  thal^  is  that  sooner  or 
later  he  would  rever.  to  the  old  position.  After  a 
time  the  chUd  was  sent  back.  It  is  said  that  that 
was  discreditable  to  the  father.  Why  should  that  l>e 
said.  Probably  at  the  time  he  was  unable  to  provide 
for  it.  Subsequently  he  got  work  for  about  three 
wi3eks  before  his  death.  He  did  not  suud  his  wife 
any  money,  but  possibly  he  was  in  debt.  Under 
these  circumstances  it  ciuinot  be  said  that  she  was 
not  dependent  on  liim.  Can  it  ba  said  that  she 
ceased  to  be  d  pendent  because  of  the  assistance  of 
others.  She  had  no  right  to  that  That  could  not 
take  it  out  of  the  Act.  She  was  clearly  dependent, 
and  the  appeal  must  be  dism.tssed. 

Appeal  tlUmiisfti, 

Solicitors  for  appellant,  Bawle  &  Co, ,  fur  Coop  r  Jk 
OoodgtT,  Newcastle 

Solicitors   for  respondent,   Bel/raye  &   Co,,    for  J, 
MiiTTui/  Aynghi/,  Contett. 


I^tgt  Court  of  gluattci, 

Sie?ri.  I      '^"^y  ^^'  ^"'  ^^'  ^^  ■  ^"S"  '•  ^''*'^- 

Behrkns  v.  BicoARDa  AND  Othxhs.  (a,) 

TrtijMst — Alkt/eil   hii/htoay —  Existing   ttaer  —  Couet  — 
FureshuTe — Injuurtitm — Praciict. 

Although  tfiere  may  do  fiiilurt  to  prove  aiiy  ptthbic 
riyht  fif  ioatj  recoijnized  by  law  ovtr  the  farethtire  er  the 
rottijh  dij  paths  leading  to  (he  ttn,  it  does  not  folloiB 
that  in  an  itction  for  trupa»$  by  the  oumer  of  the  locus 
in  quo,  even  mhert  the  d»/mdanti  trmpateed  and  broke 
(fown  obttritctiona  in  auertion  of  their  tuppoMd  ri'jhU, 
the  court  i>  hound  or  will,  in  the  ahttnee  of  good  r«<iM>n, 
yrani  an  {njunctiem. 

(a.)  Reported  by  Nktoxk  Txhbutt,  Esq.,  Bar- 
rister-at- La  w. 
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The  phintif  tmintd  part  of  the  coait  ivhere  there  were 
palhii  IfQdhg  to  the  »ea,  which  had  been  for  mami  ytar* 
meJ  ht/  /ishermeTi  anif  otheri.  Such  luer  did  no  darnaife 
to  the  jitaindff,  or  interfere  with  any  plam  for  ImiUxng 
or  deithittMtd  of  the  property.  Theplaintif  put  vhstritr- 
tioms  vf'on  these  jxitht,  wMrh  the  defendants,  in  aieertion 
of  their  tiij'poied  righti  of  highwaj/,  broke  dmtm.  The 
jdftintiff  brought  an  aetioa  claiming  an  injundiom.     The 

Mtomey-QetternJ  wat  n(A  a  parti/.      The  defendants 
failtd  to  prm't  any  public  right)  of  way, 

Tltld,  that  the  plaii.tiff  was  not  entilled  to  have  an 

itijundion,  atid  thttt  it  tcae  sufficient  tu  glue  him  nominal 

Uiindiidno  Urban  Council  v.  Wood,  48  IF.  R.  43, 
[18'J9]  'J  Ch.  IQb.foUuujtJ. 

Action. 

This  was  an  action  for  trespass  brought  to  negative 
an  alleged  public  right  of  way  over  paths  and  roads 
leading  to  the  shore  of  the  ten  on  a  part  of  the  Comiah 
coast  belonging  to  the  plaintiff,  and  situated  in  the 
parish  of  St.  Hilary,  near  Marazdon.  These  paths  and 
ways  led  to  certain ootfb called  Cbannell  Rush,  King's 
Gore,  Pixie's  Cove,  and  Bessie's  Cove,  and  were  cailed 
respectively  during  the  trial  t'tie  *'  gretn  way,"  the 
"  purple  way,"  and  the  '"  red  path,"  from  the  oolour- 
ing  on  the  map  used.  The  green  way  was  hsrdly 
more  than  a  footway.  The  pwrplo  way  which  joined 
the  preen  way  at  a  point  on  the  cliff  was  widened  and 
developed  it  to  a  road  about  1870. 

As  far  back  as  the  evidence  went  there  was  always 
a  means  of  tarrying  fish  tip  this  (lift  in  bajkets  by 
this  way, 

Fitheimen  had  landed  thei*  fieh  in  King's  Cove  for 
a  long  time,  but  for  some  years — say,  ten  to  twenty 
years — the  fishing  had  been  indifferent  and  much  lets 
had  been  done.  At  Bessie's  Cove  there  was  a  slipway, 
and  in  recent  years  it  had  been  wore  used  tbau 
King's  CoTe  by  the  fishermen.  In  Pi:nie'a  Core 
there  wfie  some  beautiful  natural  taverns,  and  the 
path  there  had  been  chiefly  used  by  persons  going  to 
explore  these  caverns.  To  the  noith  of  Bessie's  Cove, 
at  a  spot  where  the  road  was  some  seven  feet  wide, 
there  was  a  small  recess  or  bay  which  the  defendants 
said  had  been  used  as  a  passing-place  for  carts.  The 
plaintiff  had  acquired  the  property  in  which  this  part 
of  the  coast  and  these  paths  were  situated  about 
eighteen  months  before  the  action.  Being  of  opinion 
that  he  was  within  hia  rights,  he  took  physical  means 
to  prevent  the  country  people  from  using  the  disputed 
ways.  He  dug  a  trench  across  the  load  to  the  north 
of  the  purple  and  green  ways  so  that  no  cart  could  go 
that  way,  and  be  also  built  a  wall,  These  obstruc- 
tions of  the  existing  way  were  not  made  in  the 
course  of  the  erection  of  new  buildings  or  of  any 
development  of  this  part  of  the  property  for  new 
purposes.  He  also  put  a  fence  at  the  junction  of  the 
green  and  piuple  ways.  He  filled  up  the  turf  hank 
at  a  gap  leading  to  Pixie's  Cove  so  that  access  could 
not  be  obtained  to  that  cove  by  the  old  path,  and  he 
pluited  the  place  alleged  to  be  a  passing-place  with 
lyadnths.  The  defendants,  who  were  eleven  in 
number  and  -were  fishermen  and  others  of  a  like 
station  in  life,  took  forcible  means  to  assert  what  they 
conceived  were  their  rights.  They  filled  up  the 
trench,  reopened  the  gap  through  Pixie's  Cove,  and 
demolished  the  fence,  and  they,  or  others,  trampled 
on  the  hyacioths.  Under  these  circmnstances  the 
plaintiff  brought  the  action  asking  tor  an  injunction 
to  restrain  the  defendants  from  trespassing  upon  the 
disputed  ways  and  for  damages.  The  defendants 
pleaded  that  all  the  ways  were  common  and  public 
highways,  and  that  what  they  had  done  was  for  the 
purpose  .of  enabling  them  to  ute  these  highways. 

JttburK,  K.C.,  O.  A.  S,  Garland,  and  the  An.  T.  ff_ 


Watson,  for  the  plaintiff. — We  do  not  prees  for  us 
injunction,  if  we  can  have  a  declaration  nuade  that 
there  is  no  public  right  of  highway  over  the  paths  in 
question.  Still  we  say  that  we  are  entitled  to  it  w 
the  defend snts  are  asaerting  against  as  what  they  say 
is  a  right,  and  they  evidently  intend  to  repeat  iheir 
conduot :  Bourkev.  /tauM,  m  W.  E.  167,  44  Ch.  D.  ItO; 
Blocker  V.  Plantt  Building  Society,  27  W.  R.  7tt3,  877; 
Oof>d»cnv.  Richardeon.  23  W.  B.  337, 9  Ob.  D.  221  ;  Colts 
V.  Home  and  Colonial  Stores,  53  W.  E.  aO  [1904]  A.  C. 
109;  Brinehnan  v.  Motley,  52  W.  K.  36.?.  [1904]  2  Oh. 
313  ;  IJandndno  Urbun  Gouneil  v.  IVood,  48  W.  B.  43, 
[1899]  2  Ch.  705  ;  Imperial  Oat  Light  and  Coke  Co.  ▼. 
Brmdberd,  1 H.  L.  C.  tiOO,  «  W.  R.  H.  L.  Dig.  4 ;  Ooopar 
T.  laidler,  51  W.  B.  53y,  [1903]  2  Ck  337. 

J,  a.  Wood  and  J.  li.  Randolph,  for  the  defendants. 
— It  is  unnecessary  for  the  pUdntiff  to  ask  for  an 
injunction.  He  does  not  want  the  roads,  and  ne 
damage  was  being  done  to  him  by  their  use.  The 
court  will  not  under  the  circnmst^ioea  grant  an 
injunction  against  the  defendants  in  any  case. 

Cur.  adv.  vult. 


Aug.  1.— BircKLKT,  J. — The  plaintiff  aaka  an  in- 
junction to  restrain  the  defendants  from  treipasoiiK 
on  the  disputed  ways.  The  defendants  plead  that  sll 
the  ways  in  qaestion  sje  common  pubho  highway!. 
First,  a)  regards  the  passing-place,  the  matter  is^  t» 
my  miod  too  insignificant  to  require  any  interventiai 
by  this  court.  That  a  passing -place  was  a  conveni- 
ence at  the  spot  in  qaestion  I  have  no  doubt,  and  it 
was  no  incsnvenience  or  injury  to  the  plaintift 
There  was  no  reason  why  he  should  plant  it  with 
hyacinths.  I  pass  by  this  petty  contest  without 
(urther  mention.  It  is  matter  for  the  application  of 
reason,  common  sense,  and  ordinary  forbearanoe,  not 
for  an  injunction.  As  regards  the  three  ways— the 
gteen  way,  the  purple  way,  and  the  red  path,  the 
action  is  not  so  constituted  as  that  I  can  in  this  pro- 
ceeding determine  so  as  to  bind  the  public  whether 
there  be  public  rights  over  those  ways  or  not.  The 
Attorney- Quneral  is  not  a  p»rty.  I  have  only  to 
decide  whether  the  defendants  have  as  matter  el 
defence  made  out  that  they  have  such  a  public  right 
of  way  as  they  allege  so  that  the  plaintiff  was  not 
entitled  to  exclude  them.  In  my  opinion  the  evidence 
falls  short  of  establishing  the  defence  that  the* 
ways  are  common  and  public  highways.  To 
those  who  ate  conversant  with  the  Coroiib 
coast  or  with  many  other  parts  of  the  cosit 
in  this  country  it  will  be  familiar  that  there  w* 
frequently  to  be  found  rough  tracks  or  paths  which 
have  in  fact  been  used  without  objection  mode  by  the 
landowner  for  very  many  years.  From  this  ls<* 
alone  it  is  difficult  in  Burroundings  such  as  there  it% 
in  this  case  to  infer  an  intention  to  dedicate,  b 
permitting  persons  to  stray  along  the  olilF  edge  or 
wander  down  the  diff  face  or  stroll  along  the  fo«- 
ihoTB  the  owner  of  the  land  was  permitting  tbsj 
which  was  no  injury  to  him,  and  whoie  refusal  wowd 
have  been  a  churlish  and  unreasonable  act  on  m* 
part.  From  such  a  user  nothing,  I  think,  is  to  be 
inferred.  If  it  were  otherwise,  a  landowner  wouW 
be  compelled  to  prohibit  such  user  as  this  lest  at  some 
future  time,  when  perhaps  the  cliffs  now  pnn^ticallf 
deserted  may  become  the  site  of  a  pUce  like  Bud*. 
Cromer,  or  Bournemouth,  he  should  be  told  that  t* 
could  not  lay  out  his  estate  as  he  was  minded  becM*'' 
rights  of  highway  existed  which  precluded  him  frooi 
so  doing.  No  part  of  the  disputed  ways  has  eW 
become  repairable  by  the  parish.  The  parish  ro"^ 
(as  is  common  in  many  parts  of  Cornwall)  are  in  tw» 
neighbourhood  joined  by  rough  tracks  coming  oji 
from  the  irregular  contour  of  the  broken  coast  U"*" 
which  serve  to  give  access  to  the  foreshore  oo  w« 
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Unds  wdjoiiiing  the  foresbora  ;  and  theae  rougli  cui 
ttkckt  in  turn  degeaurntii  into  mere  rougk  foot  traoka 
croMing  the  moorlsud  nod  ending  Bometiams  in  the 
tougbest  of  putba  by  whicb  the  adTentiu-ous  may 
■cnuublfl  down  the  ftice  oi  the  cliff  to  th-i  sea. 
From  thi'  were  fact  that  the  landowner  has 
nefver  raised  objection  to  any  one  who  was  so 
minded  making  use  of  tracks  such  m  these  no  infer- 
ence  of  dedicatiou  can,  I  think,  be  drawn.  There 
may  no  doubt  exist,  and  there  doea  in  my  opinion 
in  Uiii  cM«  exist,  another  question — that  is,  whtjtfaera 
public  right  may  in  some  such  case  have  been 
•oqnired  for  the  purpoee  of  access  to  the  foreshore  as 
Um  means  of  reaching  the  highway  of  the  sra  and 
therft  eieri-'i^ng  the  public  right  of  fishing.  That 
arises  in  the  preteut  citse  us  regards  King's  Cove.  lu 
Blundell  r,  VatUrall,  5  B.  &  Aid.  302,  Holroyd,  J., 
speak 8  of  public  commou  law  rights  with  respect  to 
the  sea  of  obtaining  access  thereto  by  and  from  such 
[4aQSt  B8  necessity  or  usage  have  appropriated  to 
those  pnrposes.  I  am  pronounciog  no  final  opinion, 
bat  only  an  opinion  ait  bo  twee  a  ttie  parties  to  theae 
pTOceediogs.  when  I  say  that  I  think  these  dtifendanta 
have  failed  iu  making  out  a  public  right  over  the 
green  and  purple  ways  for  the  purpose  of  access  to 
ffing's  CkiTe  for  tiahiug,  As  regardt  dedication,  the 
purple  way,  as  I  have  said,  as  such,  has  existed,  I 
think,  only  from  1810,  and  Hubstantially  the  nser 
of  the  purple  and  greeu  ways  has  been  by  tenantu 
of  the  estate.  Moreover,  as  regards  about  the  last 
fifty  years,  the  ciruumstances  have  been  such  as 
regards  settlements  and  tenancies  as  that  dedication 
binding  the  owner  of  the  inheritance  is  not  to  be 
presumed.  On  the  whole,  therefore,  I  have  arrived 
at  the  conclusion  that  the  defendants  have  not  estab- 
lished the  pablic  rights  of  way  which  they  assert. 
The  order  will,  therefore,  contain  an  expression  of 
tJu  opinion  of  the  court  to  that  effect.  From  the 
fact,  however,  that  I  arrive  at  the  conclusion  that  the 
defendants  have  not  e.stabUshed  the  common  public 
rights  which  they  clnim,  it  does  not,  in  u>y  opmion, 
follow  that  tbe  plaintiff  ia  entitled  to  the  formidable 
weapon  of  an  ioj  unction  of  this  court.  He  asks  the 
court  by  iuj  unction  to  forbid  the  continued  user  of 
wa^s  which  have  in  fact  for  many  years  past  been 
enjoyed,  and  wlii>se  enjoyment  is  no  injury  to  the 
owner  of  the  laud,  unlee;*  and  until,  under  altered 
circomstaBces,  the  reasouttblo  enjoyment  of  his  pro- 
perty is  affected  by  its  continuance.  Ko  donbt  it  is 
the  law  that  upon  the  foreshore  of  this  country  and 
the  rough  cliff  paths  which  exist  in  many  places  along 
the  coast  tbe  public  have  not  a  right  of  way  tecogniised 
b;  the  law,  and  uo  doubt  it  is  true  that  rights  of 
property  are  as  a  general  proposidoa  entitled  to  pro- 
t«otion  by,  if  necessary,  an  iujuuctioa  of  this 
uourt.  But  it  does  not  follow  that  if  the  owner  of 
the  foraehore^say,  at  some  well-known  seaside  reeort 
— came  to  this  court  for  an  injunction  to  restrain  the 
uunerymaids  from  wheeling  their  perambulators  on 
the  sand  or  ihe  children  from  playing  on  the  rooks, 
this  court  is  boond  to  make,  or  in  the  absence  of 
goodreaeou,  would  make,  such  an  order.  In  Liati- 
hidno  Urban  Cotittcil  v.  WtxKh,  [1899]  2  Ch.  70o, 
Oouos-Hardy,  L.J*..  then  a  judge  of  first  instance, 
refoaed  it.  The  existing  security  of  the  tenure  of 
Ivnd  in  this  country  ia  largely  maintained  by  the  fact 
that  the  owners  of  the  laud  behuve  reasonably  in  the 
(natter  of  its  enjoyment.  It  would,  iu  my  judgment, 
b«  a  disastrous  thing,  not  for  the  public  only,  but  for 
the  kndowners  also,  if  this  oourt,  at  the  caprice  of 
tib/t  landowner,  nut  bet^ose  circumstances  have 
altered,  but  merely  because  he  was  miuded  that  it 
Aoald  be  so,  entertained  every  trivial  application  to 
reattiiu  persons  by  injunction  &oni  using  paths 
whioh,  though  not  jrablic  highways,  have  in  fact  been 


used  by  permission  of  the  owners  for  many  genera- 
tions, and  whose  user  ia  no  injury  to  the  owner  of  ttin 
land.  The  landowner,  if  he  be  wise,  wiil  rather  erect 
upon  the  road  or  path  a  notice  expressive  of  perniis- 
uon,  or  even  of  invitation,  to  persons  who  make  use 
of  the  way  lu  au  orderly  and  reasonable  manner.  I 
am  glad  tc  say  that  the  plaintiff  in  this  case,  by  his 
answers  to  myself  in  the  box,  disclaimed  any  inten- 
tion of  acting  thus  capriciously,  and  that  he  has  by  his 
counsel  offered  ti>  make  a  disclaimer  in  terms  which  I 
will  road  presently  in  the  exact  words  in  which  Mr. 
Astbiiry  offered  it,  and  which  will  form  part  of  the 
order  of  the  court.  The  people  must  miderstand  that 
in  availing  themselves  under  this  disclaimer,  of  the 
user  which  the  plaiutiif  concedes  they  must  conduct 
themselves  iu  au  orderly  and  reasonable  manner.  If 
effect  be  really  given  by  the  plaintiff  to  that  disclaimer 
and  the  people  act  temperately  attd  with  good  feeling 
in  availing  tbemaelvea  of  it,  and  if,  by  mutual  con- 
cession as  regards  the  purple  and  green  ways,  the 
plaintiff's  tnte.  ded  buibiing  at  King's  Ck>ve  is  rendered 
harmless  by  such  a  substitution  or  preservation  of  a 
way  to  the  foreshore  at  that  place  as  I  have  suggested , 
no  further  difficulty  ought,  I  i  hink,  to  arise  m  this 
case.  The  plaintiff  most  bear  m  mind  that  in  pro- 
ccetiings  projterly  instituted  he  might  have  great 
difficulty  in  maintaining  that  there  is  not  at  some 
one  of  the  places  here  in  dispute  a  public  right  of 
access  to  the  foreshore  for  fiihiug,  and  that,  as  between 
Bessie's  Cove  and  £ing's  Cove,  there  is  no  obvioua 
reason  why  the  access  shoidd  bo  by  tbe  former  and 
not  by  the  latter.  As  to  this,  however,  I  need  say 
no  tuore.  I  have  only  to  consider  whether,  the  defend- 
ants having  failed,  as  I  tbink,  to  make  out  that 
the  ways  are  x>ublic,  the  plaintiff  is  entitled  to  an 
injuDCtioD.  For  the  reasons  which  I  have  given,  1 1  hink 
not.  It  is  enough,  in  my  judgment,  that  I  should 
mark  the  opiinoti  of  the  court  that  the  acts  of  the 
di-fendants  were  wrongful  by  giving  nominal  damages. 
As  regards  the  costs  of  the  action.  I  think  that  both 
parties  are  to  blame,  and  that  neither  the  plaintiff, 
who  fails  to  obtain  an  injunction,  nor  the  defeudauts, 
who  fail  to  eetablish  the  public  rights  which  they 
claim,  ought  to  receive  costs.  In  dealing  with  the 
costs  I  have  also  borne  in  mind  that  the  plaintiff 
makes  a  disclaimer  which  I  am  about  to  read.  Z 
wish  to  add,  as  matter  to  the  plaintiff's  credit,  that 
he  offered  an  undertaking  not  to  enforce  an  order  for 
costs  if  he  obtained  one.  The  judgment  which  I 
pronounce  is  ttiis :  The  court  being  of  opinion  that 
the  defendants  have  failed  to  establish  any  right  of 
public  cartway  or  public  footway  over  the  purple 
way,  the  green  way,  and  the  red  path,  or  any  of 
them,  aa  public  highways,  and  the  plaintiff  volun- 
tarily disclaimiog  any  intention  of  preventing  the 
fishermen  iu  the  district  from  reasonably  exercising 
their  calling,  or  of  refusing  to  permit  the  defendants 
or  any  member  of  tbe  public  to  exercise  reasonable 
passage  to  or  from  such  portions  of  the  foreshore 
abutting  on  tbe  plaintiff's  property  for  the  purjjose  of 
fishing  or  enjoying  the  beauties  of  the  locahty  as  may 
not  from  time  to  time  interfere  with  his  own  or  hit) 
tenants'  user  and  enjoyment  of  his  property,  the  court 
doth  not  think  fit  to  make  any  order  except  that  the 
defendants  do  pay  to  the  plaintiff  ^Os.  damages. 

Solicitors  for  plaintiff',  Voilyer-Urintawe,  Hill,  Vurtit, 
Bucth,  it  Vo,,  for  J.  JtivtU  nut,  Ptnzanca. 

Solicitors  for  defendants,  Voodr,  Kiftgdon,  li  C<^itm, 
for  Edietird  Boast,  Penzance. 
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July  5.  6.  1905. 


K.  B.  DiT. 

(Cawmell,  J.) 

GoiJ)8inTHa'  OoMTANT  y.  Wyatt.  (a.) 
inland  ^^venw! — Impnrtfd  watfhti — CuifoTai  ^-irf,  1842 
(5  Jt  6  Kirf.  c.  47),  ».  59—12  tfeo.  2.  c.  26. 
Tmporteit  gold  and  silotr  wittehn  art  not  "plaU" 
within  the  meaning  of  sectfon  59  of  the  Ouatnma  Ati, 
1842,  and  a  aeller  of  »nch  uwifijAea  which  haw  nut  been 
auti^eii,  ttampeii,  arid  marked  (m  rtqaired  hij  the  GustovM 
Act,  1842,  )"»  jio<,  there/lire,  liubU  to  the  pmaltiea  im.po»ed 
bf  12  Geo,  2,  c.  26. 

Cue  atat«<3. 

The  special  ca84  wu  in  the  following  teimi : 
"  Thia  ii  aa  action  hroaght  by  the  pUintifF*  for  (1) 
£40  for  penattias  under  the  atatates  5  &  6  Yiot.  o.  47, 
8.  59  (tbe  Cuatonia  Aot,  1812),  and  12  Qei}.  2,  c.  26,  id 
raapoct  of  the  tale  of  osttiuu  gold  aud  nlvex  watch- 
cMM — to  wit,  two  gold  watch -uaaes  and  two  nlver 
watch-cases  of  foreign  mannf  aotare  imported  into  the 
TToited  Kingdom  of  Great  Britain  and  Ireland  from 
loieigu  pait4  niuce  the  commencemeat  of  the  iaid 
Uu*tomB  Aot,  1842,  which  eaidgold  and  silver  watch - 
CMes  were  sold  and  exposed  for  sale  in  England 
before  the  lame  had  been  a»aafed,  etamp<)d,  and 
mai  kad  as  alleged  to  be  requtiwd  hy  thn  said  Cmtonia 
Act,  1842,  and  the  'K'M  Marking  of  Fiireiga  Plate 
Act,  19114  ;  (2)  a  declarAtioii  that  the  said  gold  and 
Mirtr  watch 'CMes  were  r«<apectivelj  gold  and  silver 
plate  within  the  meaning  of  sections  49  and  60  of  the 
CnBtoma  Act,  1842,  section  10  of  the  Revenue  Act, 
1883  and  the  HaU  Marking  of  Foraiga  Plate  Act. 
1904," 

"  1.  The  plaintiflfs  are  the  Wardens  and  Commonalty 
of  the  Mystery  o£  Goldsmiths  of  the  City  of  London, 
who  are  and  have  been  a  guild  and  corporation  time 
out  of  mind,  with  divers  privileges  oonfirmfd  and 
enlarged  from  time  to  time  by  div<-rs  statutes  and  by 
nnveral  charters  from  his  Majesty's  royal  predeoeisors, 
K'ngs  and  Queens  of  this  realm,  amongst  other 
things,  for  the  searching,  assaying,  marking,  and 
regulating  wrought  plate  in  order  to  ascertain  the 
standard  thereof  for  the  good  and  safety  of  the 
p'lblic. 

"  2.  The  defendant  is  William  Wyatt,  carrying  on 
business  as  a  watchmaker,  jeweller,  and  dealer  in 
plate  at  No.  198,  E  bury -street,  Eiton-aqaare,  in  the 
cuunty  of  London. 

"  3.  On  the  14th  day  of  March,  1905,  four  watches, 
of  which  two  were  in  silver  watuh-oaies.  and  two 
in  gold  watch-cases,  were  exposed  for  sale  by  the 
defendant  at  his  said  shop,  and  were  then  and  there 
sold  by  him  (the  defendant)  to  one  Sir  Walter 
Hherbume  Frideanx,  an  agent  of  the  plaintiffs,  for 
thn  sum  of  £7  7  s.  The  said  watches  have  been 
mtrked  and  nambered  respf^stiTely  1,  2, 3,  and  4. 

"4.  None  of  thu  said  watch-cases  are  battered  within 
Ihe  meaning  of  section  69  of  the  Customs  Act,  1842 
nor  are  they  richly  engraved,  carved,  chased,  or  set 
with  jewels  or  other  stones,  and  they  are  each  and  all 
of  them  of  foreign  manufacture,  and  have  been 
imported  into  the  TTnited  Kiogdom  of  Great  Brtt&in 
and  Ireland  since  the  commencement  of  the  Customs 
Aot,  1842  {5  &  6  Vict.  c.  47). 

"  5.  None  of  the  said  four  watch-cases  were  wrought 
or  made  prior  to  the  year  180O. 

"6.  In  the  opinion  of  the  Commissioners  of  Customs 
none  of  the  said  four  watch-cases  may  be  properly 
desonbnd  as  hand-obMed,  inlaid,  bronzed,  or  filigree 
work  of  an  Oriental  pattern.  The  watch-oase  forming 
part  uf  the  said  watch   No.    3  is  not  incapable  of 

(••)  Beparted  by  Alak   Hooo,  Esq.,  Barrister - 
at-Law. 


receiving  the  marks  referred  to  in  the  statute  12  Gu. 
2,  c.  26.  or  any  of  such  marks  by  reason  of  the  small- 
nesi  or  thinness  thereof. 

"  7.  None  of  the  said  faur  watch-o»«es  s*!  exposed  lor 
sale  and  sold  on  the  14th  day  ot  Marafa,  1905,  si 
aforeswd,  at  the  time  of  tht  said  expotore  for  sale 
and  sale  had  been  aisayed  or  stamped  and  marked 
with  the  marks  of  the  said  plaintiff:)  or  with  tb« 
marks  of  any  other  duly  authorized  aas-iy  offi<w  in  tbe 
TJbiited  Sin^d'^m  of  Great  Britain  and  Ireland. 

*"  8  The  said  four  watch -omps  have  been  weighed 
and  assayed.  No.  1  weighs  lldwt.  7go«.,  and  ii  of 
a  standard  leas  in  fineness  than  Iloz.  21wt  of  tai 
silver  in  every  pound  weifcht  troy.  No.  2  weiglu 
lOdwt.,  and  is  of  a  standard  greater  in  fiueness  than 
1  loz  2dwt.  of  fioe  silver  in  the  pound  weight  troy. 
No.  3  weighs  2dwt.  3gns.,  and  is  approiimatelj 
of  a  standard  in  fineness  of  14  cara*s  of  file  gold 
in  every  pound  weight  troy,  but  has  a  dome  and 
bow  of  base  metal,  and  No.  4  weighs  Itdwt.  lOgns,, 
and  is  of  a  s*a"dafd  of  floeneat  of  18  c»rat»  of 
fine  g^ld  in  every  ponud  weight  troy.  All  the  said 
watch  -  casfl"!  bsar  S  wiaa  Oijvemment  hall  -  m*rk« 
indicating  the  tnie  stand  «rd  of  gold  or  ailvfr  employ-^ 
in  their  manufacture  and  agreeing  with  the  above- 
mentioned  aways,  and  the  dome  of  the  wat  ih-c«»e  N* 
3  hilars  the  mark  *  cuivre,'  d<«noting  that  tbe  same  ii 
of  base  metal.     .     .     . 

*'  10.  No  legal  proceedings  have  been  inotitated  hj 
the  plaintiff*  sinoe  the  year  1842  in  respect  of  the  sale 
and  exposing  for  sale  of  foreign  wateh-oaefta  formtM 
part  of  watches  imported  into  tbe  Uuit'^d  Kingdom  of 
Great  Britain  and  Ireland  and  sold  or  exposed  fur  nit 
before  tbe  same  have  been  assayed,  stamped,  and 
marked.     ,     .     . 

'•  12.  G  lid  and  silver  watch-naa'>s  forming  part  of 
gold  and  silver  watchRs  imported  into  the  United 
Kingfdom  of  Ch-eat  Britain  and  Ireland  since  the  pss*- 
ing  of  the  Revetiue  Act,  1883.  h»ve  not  been  entered 
to  be  warehouied  nor  deposited  in  a  bonded  ware- 
house, bnt  have  been  delivered  for  home  use  b»forf 
they  have  been  assayed,  stamped,  and  marked. 

"13.  All  highly  finished  article*  of  fon<ign  plat*r 
after  being  a88«y<>d,  stnmpnd,  and  marked  by  an  asiaf 
offi  Je,  have  to  go  back  to  the  ahop  for  the  marks  to  W 
'  set '  and  '  finished '  before  suoh  articles  can  be  placed 
on  tbe  market.  Tbe  assaying,  stamping,  and  marUog 
of  British -made  watcb-oaaee  is  invariably  performed 
while  the  cases  atre  in  the  longh  and  t>efore  thef 
are  polished,  and  before  the  movements  are  inserted 
therein.  Foreign -made  watch -oa»ea  are  now  nevsr 
imported  into  the  United  Kingdom  without  henag 
made  np  into  finished  watchi^,  but  formerly  swh 
cases  when  intended  to  be  assayed  and  marked  wMSi 
like  British  watch-cases,  sent  to  the  assay  offices  ii> 
an  unfinished  state,  and  were  suhseqnentty  '  finished, 

"  The  points  of  law  railed  by  the  special  case  for  the 
opinion  of  the  court  are:  (1)  Whether  tbe  said  goW 
and  silver  watch -cases  forming  part  of  the  •»•'' 
watches  are  respectively  gold  and  silver  plate  withiB 
the  meaning  o(  sections  5!)  and  60  of  the  Costomj 
Act,  1842,  section  10  of  the  Eevenne  Aot,  1883,  and 
the  Hall  Mwking  ot  F.ireign  Pltte  Act,  1901;  W 
whether  upon  the  facts  set  out  in  tbe  spiHii«l  case  MO 
agreed  between  the  parties  the  defendant  is  liabls  to 
penalties  under  tbe  statute  5  &  6  Vict,  o,  47  (**• 
Cuitoms  Act.  1842).  which  penalties  are  defi-ied  bj 
the  statute  12  Geo.  2,  c.  26,  in  respect  of  the  sale  »00 
exposiog  for  sate  of  any  one  or  more  of  the  said  gold 
and  silver  watcb-oaseK.  If  the  court  sbalt  deotde  tki 
first  question  io  the  affirmative,  a  declaration  shall  bs 
made  accordingly.  If  the  court  shall  de  lids  V* 
second  qaeation  in  lie  affirmative  in  respect  of  any 
one  or  more  of  tbe  said  watches,  a  declaration  lb*" 
be  made  and  judgment  given  aooordingly.     If  tb* 
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Oonit  aball  be  of  opinion  that  tbe  defendant  has  not 
iDQiUTed  any  penalty  in  reapect  of  any  of  the  aaid 
watches,  JDclgmeLt  sbaU  be  entered  for  the  defendant." 

EMon  Banhn,  K.C.  {Graham  Campbell  with  him),  for 
the  plaintiff*. — These  watches  are  plate  within  the 
meiDtng  of  lection  d9  of  tbe  Guatoma  Act,  1842  and 
are  therefore  liable  to  the  penal  ties  imposed  by  12  Geo. 
2,  c.  26.  'WaCch-caaei  are  recognized  aa  "  plate "  in 
Tarioai  Acti  of  Parliament  as  in  23  Geo.  3,  c.  G4, 
and  38  Oeo.  3,  c.  24.  If  watch-oaaes  are  to  be  regar<1ed 
aa  "  plate "  for  the  purpoies  of  the  Customa  Act, 
1M2,  tbey  moat  equally  be  ao  whether  they  are 
imported  separately  or  with  the  works.  It  ii  not 
neoeaaary  for  an  article  to  be  wholly  made  of  gold  or 
lll'rer  in  order  to  be  "plate  " :  Scolt  t.  Solomon,  [190a] 
1  K.  B.  577. 

Aiqaith,  K.  O.  {NtwhoU  and  Selaitian  with  him],  for 
the  di'femdanta. — Ko  one  bas  ever  auggeated  before 
that  finished  gold  and  ailTer  watches  are  "  ptate," 
though  tbia  Act  has  been  in  force  over  aixty  years. 
'*  Ptate  "  meant  something  subatantially  composed  of 
gold  and  ailver,  Thut  finiahed  watchea  are  not 
inctaded  in  aeotion  59  ii  ihown  not  only  by  the 
context  bat  by  preTtoua  legislation,  38  Qdo.  3,  o.  24, 
a&d  43  Geo.  3,  c.  63. 

Etioa  Banket,  K.C.,  replied. 

Chakkell,  J.— This  CBKe  raises  the  qaeation  whether 
gold  aod  silver  watches  are  gold  and  ailrer  plate 
within  the  meaning  of  section  59  of  the  Cuatotna  Aot, 
1842,  for  if  they  are  they  are  alio  witWn  the  other 
two  Acts  mentioDed  in  the  case,  Ttie  word  "  piste  " 
it  one  whtcb  is  capable  of  a  oonsiderable  divarrity  of 
meaniog,  and  the  difficnlty  is  to  determine  what  ia  the 
predae  meaning  that  it  ought  to  be  held  to  bear  in 
thia  particula;  section.  But  I  cannot  help  saying  at 
the  outset  that  according  to  the  ordinary  use  of 
language  saob  an  expreasion  at  gold  and  silver  plate 
would  not  be  underatood  to  include  a  gold  or  silver 
watch.  It  ia  not  an  ordinary  expression  to  uie  for 
auch  a  thing.  For  instance,  it  is  fairly  clear  that 
under  a  beqaeat  of  "all  my  plate"  (without  other 
words  to  aasiat  tbe  construction)  a  gold  or  sUver 
watch  would  not  pass.  I  have  been  referred  to  a 
nninber  of  atatntea  dealing  with  other  matters  of 
variona  kinds,  some  of  which  include  watchea  within 
the  category  of  plate,  and  otheia  of  which  exclude 
them.  But  I  do  not  think  that  a  conaideratiou  ol 
those  atatutes  helps  ns  maob.  Thus,  in  tbe  Acta 
impoaing  a  custom's  duty  on  imported  articles,  gold 
and  silver  watches  are  not  included  under  the  head  of 
plat^  but  are  placed  in  a  aeparate  class  by  themselvea. 
fiat  there  are  obvious  reasons  for  that.  A  compre- 
haoaive  daaa  like  "plate"  is  useful  to  embrace  a 
mieiy  of  articles  which  are  respectively  imported 
in  bot  small  qnantitiee,  but  when  yon  are  dealing 
for  purposes  of  custom's  duty  with  apeoitic 
artides  which  are  imported  in  large  quantities 
■  like  watches,  it  would  presumably  be  more  c sn- 
ot to  place  them  in  a  class  by  themselvea 
Fwpaoally  when  the  amoant  of  the  duty  payable  ia 
tloiida  to  depend  upon  the  value  of  the  article, 
iwhiob  value  in  tbe  esse  of  watches  would  lie  as  much, 
wd  not  more,  in  the  works  than  in  the  precious  metal 
lof  the  case.  Therefore  tbosa  Acta  do  not  afford  ns 
lamch  guide  to  the  meaning  of  the  term  "plate  "in 
Itha  Aci  before  na.  Nor  do  the  Acts  relating  to  excise 
I  duty  on  plate  made  or  wrought  in  Qreal  Britain. 
The  duty  thereby  imposed  did  for  a  time  attach  to 
watoh^cues,  though  afterwards  watch-caset  were  ex- 
empted from  tbe  duty,  probably  with  the  object  of 
•Dcooragiog  the  manufactare  and  export  trade  in 
then.  Nor  is  any  aaaiatance  to  be  got  from  the  Acta 
laquiring  a  tioenca  for  the  aale  of  plate.      Leaving 


those  statutes  one  comes  to  tbe  comparison  of  the  two 
— 12  Geo.  2,  0.  2G  and  5  &  6  Viot.  o.  47 — upon  which 
tbe  contention  here  mainly  turned.  The  former  of 
those  two  Acts  provides,  by  section  5,  that  "  no  gold- 
smith, silver' mith,  or  other  person  whatsoever 
making  or  selling,  trading  or  dealiog  in  gold  or  ailver 
wares  shall  sell,  exchange,  or  expose  to  sale  within 
that  part  cf  Great  Britain  called  England  any  geld 
or  ailver  veaiel,  plate,  or  manufacture  of  gold  or  silvrr 
whatsoever  .  •  .  or  export  the  same  out  of  this 
kingdom"  before  it  has  been  duty  asaayed  and 
maiked.  The  subject-matter  of  that  section,  then, 
iu eludes  anything  that  could  be  dt  scribed  as  gold  or 
siher  ware,  vessel,  plate,  or  manufacture.  And 
section  6  provides  that  certain  wares  of  gold  or 
silver,  not  including  watchea  or  watch-oaaer, 
gball  be  excepted  from  the  reqnirementa  of  tbe 
former  ssotion  as  to  marking.  I  do  not  think 
that  that  statute  was  intended  to  deal  in  any  way 
with  imported  art  idea ;  its  operation  has  always  been 
treated  aa  confined  to  articles  of  gold  or  ailver 
manufactured  in  thia  country.  Then  the  Act  of  1842 
provides  by  aection  59  that  "  All  gold  or  ailver  plate 
not  being  battered  which  shall  be  imported  from 
foreign  parta  after  the  commencement  of  this  Aot  and 
sold,  exchanged,  or  expoied  to  sale  withiu  tbo  United 
Kingdom  of  Great  Bri>^u  and  Ireland  shall  bs  of  the 
reapective  standards  uo»  required  for  any  war», 
vessel,  plate,  or  manufaoture  of  gold  or  silver " — 
referriog  back  to  the  language  of  the  Act  of  George 
II. — "  wrought  or  made  in  Englaud  ;  and  that  no 
guld  or  silver  plate  so  to  he  imported  as  aforesaid  not 
being  battered  shall  be  sold,  exchanged,  or  exposed  to 
sale  wilhia  tbe  United  Kingdom  until  tbe  same  shall 
have  been  assayed,  stamped,  and  maiked  either  in 
Eoglaod,  Scotland,  or  Ireland  in  the  same  manner  aa 
any  ware,  vessel,  plate,  or  manufacture  ot  gold  or 
silver  wrought  or  made  in  Eogland,  Scotland,  or 
Irrland  respectively  is  or  are  now  by  law  required  to 
be  assayed,  stamped,  and  marked."  Now  the  suhjeot- 
matter  of  that  eection  is  "  gold  and  silver  plate,"  and 
tbe  question  is  whether  that  expreisinn  was  intended 
to  cover  ever; thing  that  was  included  ia  the  expres- 
Bton  "ware,  vessel,  plate,  or  manufacture"  in  the 
earlier  Aot.  Accoiding  to  ordinary  rules  of  interpreta- 
tion I  tbink  one  ought  to  say  that  if  the  Legislature  had 
intended  to  cover  precisely  the  same  ground  it  would 
have  nsed  the  same  language.  And  having  regard  to 
the  difference  of  the  language  in  the  two  Acts  I  tbink 
I  am  justified  in  asauuiiog  that  a  different  subject- 
matter  was  to  some  extent  intended  to  be  dealt  with. 
But  Mr.  Bankes  has  relied  on  tbe  proviso  at  the  end 
of  aection  59  :  "  Provided  alwaya  that  no  article  or 
ware  of  gold  or  silver  ao  to  be  imported  as  afotf said 
shall  be  liable  to  be  assayed,  stamped,  or  marked  as 
aforesaid  which  would  not  be  liable  to  be  assayed, 
stamped,  or  marked  if  it  had  been  wrought  or  made 
io  England."  He  contends  that  the  use  of  the  word 
"ware"  as  applied  to  the  imported  articles  with 
which  the  section  deals  shews  that  the  draughtsman 
waa  using  the  terms  "  ware  "  and  "  plate  "  aa  inter- 
changeable terms  and  aa  oovering  the  same  ground. 
But  that,  to  my  minil,  is  not  a  necessary  inference. 
It  may  well  be  that  the  expression  "  ware  of  gold  and 
silver"  would  include  "gold  and  silver  plate,"  but 
the  converse  is  not  true,  not  all  wares  of  gold  and 
silver  come  under  the  head  of  gold  and  silver  plate. 
The  two  expressions  are  not  co-extensive.  Under 
these  circumstances  I  must  consider  the  meaning  of 
the  term  "  plate"  in  the  later  Aot  by  it  self  without 
any  regard  to  the  ctassFS  of  articles  that  were  included 
in  the  t*rm  "  ware  "  in  the  earlier.  One  of  the  teats, 
no  doubt,  to  be  appUed  for  the  purpose  of  deternuuing 
the  meaning  of  an  Act  is  to  consider  what  waa  the 
miachief  intended  to  bo  provided  againat.     Kow  here 
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the  mUcbief  aimed  ftt  wu  the  SBme  as  that  which  wee 
ainjed  at  by  the  earlier  Aot — namely,  the  defrauding  of 
puTchaseis  by  Belling  as  gold  aod  silver,  articles  made 
partly    of  tboge   metals,   but  below   the  recogDized 
■tsndnrdi)  of  fiQeneBS.      The  provision  was  intended 
for  the  benefit  of  purohaeera  to  iosure  them  an  oppor- 
tnnity   of  knowing  what  they  ■w»re  buying.     Then 
does    that   apply  to  the  watch -caaea   to  which  the 
qaeationB  in  thia  otue  relate.    Mr.  Ajqiiith  does  not 
dispute   that  if  the  casea  were  imported   separately 
from  the  works  they  would  be  plate  within  the  mem- 
ing  of  the  section.     Bat  here  the  case  finds  that  tbey 
were  not  so  imported.      Does  a  watoh-case  forming 
part  of  a  fioiihed  watch  come  within  the  object  of  the 
amotion  ?     Does  the    section   apply    to  a  composite 
article  such  aa  a  watch,  the  value  of  which  no   doubt 
partly  di-ptnds  upon  the  quaUty  of  the  gold  or  silver 
of  which  the  oise  is   made,   hut  mainly  upon   the 
qoalitj  of  manufacture  of  the  internal  parts  of  the 
watch  F     I  thiiik  it  does  not.     It  may  be  that  if  very 
cheap  works  were  put  into  a  gold  or  silver  case  the 
ease  might  be  the  more  valuable  part  of   the  two. 
Bat  that  would  be  of  but  rare  occurrence,  and   in 
general  the  value  of  a  watch  lies  mainly  in  the  works, 
the    quality  of  the  metal  of   the  case  being    of    a 
secondary   consideration.      I  do  not  think  tbe  pro- 
tection   afforded    by    the    section     was     intended 
to  extend  to    the    parchaser   of  a   flutsbed  watch, 
inasmuch  as  he   does    not    in    general    buy    it    iat 
the  sake  of  the  value    of  the   case.      Nor  would  a 
finished    watch    come    within   what    persons    would 
ordinarily    tiadaratand    by    the    uie   of    tbe    word 
"  plate."     No  one  using  the   word   in   its   ordinary 
sense  would  say  that  tbe  mere  fict  that  an  article  was 
partly  made  of  silver  and  gold  would  bring  it  within 
the  category   of  gold  or  silver  plate.    There  is  one 
argument  which  was  addressed  to  me  in  support  of 
the  defendant's  contention,  and  which  I  ought  not  to 
leave   unnoticed — namely,   that  though  the  Act  baa 
been  in  force  for  more  than  sixty  yeara  no  attempt  hai 
over  been  made  to  treat  finished  watches  aa  coming 
within  its  operation.    Where,  indeed,  tbe  court  is  called 
upon  to  construe  an  Act  of  Parliament  expressed  in 
unambiguous  language  it  ought  to  put  its  own  con- 
struction upon  it  regardless  of  the  construction  that 
has  been  commonly  put  upon  it  by  other  peraoaa  leaa 
akilled  in  tbe  law.    Tbe  fact  that  a  mistaken  interpreta- 
tion has  been  generally  put  upon  it  cannot  alter  the 
law.    But  where  tbe  qtiestiou  is  as  to  tbemeaningof  an 
ambiguous  term  of  common  use  the  fact  that  it  has  for 
a  long  period  of  years  been  understood  in  a  particular 
sense  by  persons   who  have  an  interest  or  duty  in 
enforcing  the  Act  becomes  very   material.     And   I 
think  I  am  entitled  to  take  into  consideration  the  fact 
that  the  ambiguous  term  plate,  which  may  mean  very 
different  things  in  different  contexts,   has   not  been 
hithtrto  understood  as  covering  a  completed  watch  of 
which  a  part  only  is  gold  or  silver.     I  do   not  think 
that  in  order  to  make  a  thing  come  within  the  term 
"  gold  or  silver  plate"  it  would  be  necessary  that  it 
should  be  made  entirely  of  gold  or  silver,  but  it  must 
be  a  thing  of  which  the  precious  metal  is  the   main 
constituent  of  value,   the  part   consisting  of  other 
material  being  merely  accessory  to  tbe  part  which  is 
made  of  gold  or  silver.     But  when  the  gold  or  silvor 
which  forms  part  of  the  article  is  accessory  to  the 
principal  part  which  is  not  made  of  those  metals  I 
think  that  it  could  not  be  treated  as  comiug  wittun 
the  word  "plate."    I  must  acswer  both  the  questions 
raised  in  the  special  case  in  the  negative. 

Judgment /or  df/endant. 

Solicitors  for  plaintiff,  Pfideaux  <£■  Son*. 

Solicitors  for  defendant,  Jama  A  Jamet. 


Livia  V.  Baksb.  (u.) 
Landlurd— Tenant— i'earlif  Unancy  —  C'omtruHitm  e/ 

agreemerit. 

By  aa  agreemtnt  of  tenancy  certain  Ueensed  premita 
tuere  Itt  fnnn  a  ctrtain  date  "  until  such  tenanty  thuM 
be  deltrmiiifd  at  hernna/ter  mentioned,"  o(  an  annua! 
rtnt  of  £10  dear  of  all  dtdttdioju  fxctpt  lanJlord'i  pru- 
jitrty  lax,  payable  ipiarttrli/.  The  tenant  asrtcd/iaUirT 
to  ktep  the  jiremiatt  in  repair,  not  to  amgti  or  HmierM 
withaal  notice,  to  keep  tip  the  licence!  wherever  nacstwry, 
and  the  landlord  had  the  right  to  fjtct  the  tenaul  for  mit- 
condtict.  The  tenancy  tfos  terminable  by  three  muntlu' 
notice  in  mriting, 

Htld,  that,  having  regard  to  the  above  term*,  the  agrti- 
tnent  wat  one  /or  a  yearly  tenancy,  termithabU  vnly  Iji 
a  three  montfts'  nofiw  expiring  at  the  end  o/  any  fat! 
year. 

Action  tried  by  Jelf,  J.,  without  a  jury. 
This  was  an  action  brought  by  Daniel  Lewis  to 
recover  possession  of  certain  licensed  premises  known 
08  the  Carpenters'  Arms,  Mountain  Ash,  in  the  counly 
of  Glamorgan,  and  the  question  raised  was  whether 
the  notice  to  quit  was  a  valid  one. 

By  an  agreement  of  tenancy  dated  the  let  of  June, 
]  901 ,  made  between  Thomas  Morris  and  the  defendant 
Morris  let  the  premises  in  question  to  the  ilefendant 
for  a  term  thus  expressed  in  the  memorandum  :  "  To 
hold  the  same  under  and  by  the  said  John  Baker 
until  such  tenancy  shall  be  detexmined  as  hereinafter 
mentioned  at  the  yearly  rent  of  seventy  pounds  cloir 
of  all  deductions  except  landlord's  property  tax  by 
quarterly  payments  on  the  13th  day  of  August,  the 
13th  day  of  November,  the  13Lh  day  of  February, 
and  the  13th  day  of  May  in  each  year,  the  first  paymSBt 
to  be  made  on  the  ensuing  1 3th  of  August."  Baksr 
further  agreed  to  keep  the  premises  in  repair, 
not  to  assign  or  underlet  the  premises  with- 
out written  consent,  to  keep  the  Carpenters'  Annl 
during  all  lawful  hours  as  a  licensed  house,  and  1o 
deliver  up  at  the  termination  of  the  tenancy  all  fix- 
tures, &c.,  at  a  valuation  to  the  landlord.  I*.**? 
further  agreed  that  if  John  Baker  should  be  oonvictrf 
of  any  otTence  through  which  the  lioenca  " 
indorsed  Morris  should  be  at  liberty  to  enter  »M 
eject  Baker  and  his  family,  and  that  it  should  be  law- 
ful for  either  of  the  parties  to  determine  the  tenancj 
thereby  created  by  giving  to  the  other  of  them  thiw 
calendar  months  notice  in  writing. 

On  the  1  Ith  of  May  Morris  gave  notice  in  writing 
to  determine  the  tenancy  as  and  from  the  ISth  cf 
August,  1903. 

On  the  r2th  of  February,  1904,  Morris  assiKoed  his 
interest  in  the  premises  to  tbe  plaintiff,  who  no* 
sought  to  recover  possession  of  them, 

J.  R.  Atkin  {Damhi'erU,  K,C.,  with  hiro).— TWl 
tenancy  is  one  determinable  at  three  months  notice. 
The  words  in  the  habendum,  "  until  such  leoauff 
shall  be  determined  as  hereinafter  mentioned,"  6x 
the  date  of  the  deter  aiination  of  the  tenancy  at  tbe 
expiration  of  the  three  months'  notice :  Doe  d.  King  »• 
Ora/ton,  18  Q.  B.  496;  Dixon  v,  Brad/<^d  CmI 
Supply  Society,  [I90i]  1  K.  B.  444.  52  W.  H.  Dig.  8a, 
is  distinguishable. 

Banket,  K.C.  {Kimber  with  him),  for  the  defendant. 
— This  is  a  yearly  tenancy  determinable  at  thtM 
months'  notice.  This  case  is  oov«red  by  Diwn  »• 
Bradford  Coal    Supply    Co,     The   provisions    of  tlw 
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sgreemeDt  aa  to  the  teonnt  paying  ratea,  keeping  the 
premises  in  repair,  and  keeping  up  the  licences  are 
incontisteQt  with  the  tenancy  being  less  than  a  yearly 
one. 

He  alio  referred  to  Due  il.  Pitcher  v,  Donoviiii,  1 
Taoat.  555  ;  and  Soows  t.  Nicholton,  50  W.  B,  109, 
[1902]  1  K.  B.  157. 

Cur.  adv.  uult. 

May  23. — Jklf,  J.,  read  the  following  judgment : 
This  ia  an  sotion  by  the  asaignee  of  the  rever»if>ii  to 
recover  poieeasion  of  a  liiiensed  puhlio-home,   let  by 
one  Thoiuaa  Morris  to  the  defendant  by  an  affreement 
in  writing   dated  the  Ist  o!  June,  1901.     The   case 
tnrns  entirely  on  the  question  whether  a  not'ce  dated 
the  11th  of  May,   1903,  given  by  Thoma*  Morris  to 
the  defendant  to  quit  the  premises  on  the   13th   of 
August,  1903,  was  or  was  not  a  good  notice  to  ter- 
minate  the    agreement.     In    order    to    answer  this 
qufstion  I  have  to  determine  whether  the  agreement 
of  the  let  of  June,  1901,  created,  as  the  plaintiff 
oontendg,  a   tenancy  termioable  by  a  three  months' 
notice  on  either  of  (lie  four  quarterly  days  mentioned  ia 
the  agreement,  o-,  as  the  defendants  contend,  a  yearly 
tenaaoy  tenniortble  by  a  three  mouth h'  notice  only  at 
the  end  of  any  full  year,     Every  osae  of  an  express 
agreement  must  be  decided  on  its  terms  according  to 
the  view  taken  by  tlie  oourt  of  the  intention  of  the 
parties,  regard  being  had  to  any  rules  of  coaBtraclion 
to  be  gathered  from  the  decided  cates.    The  priocipal 
CMe  relied  on   for  the  plaintiff  was  Diie  d.  Kimj  v. 
Orit/ton,  while  for  the  defendant  it  was    contended 
th»t  the  case  waa  covered  by  Devon  v.  Brail/oril  Coal 
Sapplif  Ciu     In  order  to  decide  whiiih  of  these  con- 
tmtiotis    is     correct    it    is    necessary    to    scrutinize 
carefully  the  provisions  of  the  agreement  of  tenancy. 
It  then  becomes  apparent  that  the  whole  difficulty  in 
the  present  case  is  caused  by  the  insertion   in  the 
habeadnm  of  the  words  "  until  such  tenancy  shall  be 
det«raiined  as  hereinafter  mentioned."     If  these  words 
bad  been  left  out  all  the  other  terms  of  the  agree- 
Bum,i,  the  yearly  rent  payable  quarterly  in  every  year, 
the  obligation  to  repair,  and    to  keep  the  licences 
wliBrever  necessary,  the  right  of  the  landlord  to  eject 
the  te  ant  for  misconduct,  and  lastly  the  clause  for 
^^determining  the  "  tenancy  hereby  created  "  by  three 
^Kaot)th«'  notice  would  point  to  a  yearly  tenancy  with 
^Boe  one  special  term  of  three  months  insteiid  of  the 
^Wtdinary  six  months'  notice  to  quit :  see  Dof.  d  Pitcher 
^f^Donooan.     It  is  unlikely  that  such  a  tfinincy  should 
be   only    intended  to  last   for  six  months    certain 
Md  that  it  might  be  put  an  end  to  on   the  13th  of 
November,  1001,  befi>re  it  had  lasted  a  year.     But  it 
WM  contended  for  the  plaintiff  that  the  words  "  un'il 
■nch  ^  tenancy    shall    be    determined    as  hereinafter 
mentioned  "  incorporate  by  reference  the  clause  as  to 
the  three  months'  notice    and    form    the    terminus 
"<•     Wtm,     so     to     speak,     of    the    tenancy     and 
W     nring    the     case     within     Doe     d.    Kini;     v. 
Oraflon,    and     no     doubt    there    is    mncb    force 
IB  thii  argument  though  not  so  much  as  if  tie  words 
»t  any  time,"  or  similar   words  had  been  added 
^_^^.the  notice   clause,  as   waa  the  case  in  Sonm'ii  v, 
^^lithoUon.    In  Doe  d.  King  v.  Ora/ton,  however,  there 
^^^J»*  no  relegation  to  a  later  part  of  the  agreement 
<*i  the  clause  as   to  notice,  hut  the   terminus   was 
^^?^*ted  definitely  in  the  habendum  i*aell,  and  several 
^■^diciitiooa  of  a  yearly  tenancy  present  in  this  case 
^^pete  there  abeent.     Dixon  v,  Bradf<yrd  Coal  Sitpp!;/ 
^Bs^^t}*'  01  the  other  hand,  shows  the  importance  of 
^W^kiag  to  all  the  terms  of  the  agreement  in  order  te 
^^fk    ''"^  .t"***"  ^''S'*  "  "11  ambiguity)  the  intention  of 
"^c  parties,  and  lays  stress  on  the  parts  of  the  agree- 
»«t  which  point  to  a  yearly  temancy.    On  the  whole 
1  tllmk  that  the  words  "  until  such  tenancy  shall  be  j 


determined  as  hereinaftsr  mentioned  "  may  fairly  be 
ti-eated  as  parenthetical,  and  aa  having  the  same  kind 
of  effect  aa  the  words  "  terminable  however  as 
hereinafter  mentioned  "  which  are  often  to  be  found 
in  the  habendum.  The  case  is  not  free  from  doubt, 
bat  for  the  reasons  which  I  have  given  I  am  of 
opinion  that  the  agreement  creates  a  yearly  tenancy, 
and  that  the  notice  to  quit  ia  bad,  and  that  the 
defendant  is  entitled  to  succeed  on  that  ground. 
Judg m ejit  fur  de/e n dnnt. 

Solicitors   for  plaintiff,    Simmons  *   Simmom,  for 
II'.  J,  Shiptoii,  Mountain  Ash. 

Solicitors  for  defendant,  Kimber  A   Edwards,  for 

'h  W.  Kvam,  Aberdare. 


C.  C.  B.  \ 

(Lord  Alveratine,  L.C.J.,  and  (  -^ 

Wills,  Darling,  Walton,  and  f  "o^-  "• 

Jclf.JJ.)  J 

RKX  If.  WHLIAif  BABBACLOtrOB,   (a.) 
Criminal  law—  Obscene  libel—"-  Obscene  "Sujkknri/ 
of  indictment — "  To  the  manifest  corruption  of  the 
mnrah  of   his   Majeslif's  iubject»"—L'iw  of   Libel 
Amendment  Act,  1883  (ol  tt  52  Vict,  c  64),  ».  7. 

In  an  indietmaU  tJiargSng  the  publication  of  an 
obtcfiie  libel  it  i>  su^Uient  to  aver  that  the  pitbliciition  is 
obscene,  and  that  ft  has  been  itnlatofitUy  puhUthed.  It  it 
Hitnectsnary  to  aver  the  "  Intent "  by  the  use  of  a  common 
form  expression  as  "  to  the  manifest  corruption  of  the 
mnrafs  of  his  Mojesly't  subjects"  although,  in  the  opinion 
of  the  court,  at  a  maittr  of  practice  it  were  more  desirabls 
U)  do  sv. 

The  bhjeci  of  the  Law  of  Libel  Amendment  Act, 
1888,  «.  7,  uihich  provides  that  "It  shall  not  be 
necensary  to  $^t  out  it)  any  indictmerd  .  .  .  insti- 
tuted against  the  publisher  of  any  tibscent  libel  the 
obscene  postages,  but  it  shall  be  sufficient  to  deposit  the 
book  .  .  .  containing  the  alleged  libel  with  the 
indictment  or  other  Judicial  procixding,  Ifigether  with 
particulars  ihowinij  preciseli/  6y  reference  to  pages, 
nilumns,  and  lines  in  tvhat  part  of  the  boiik  .  ,  .  the 
alleijed  libel  it  to  be  found,  and  such  particulars  shall  be 
deemed  to  form  part  of  the  reciird  .  ,  ,"  loas  to 
obviate  the  stttiug  out  of  th«  matter  bff  a  clear  refermits 
to  the  d'}cument  deposited. 

Case  stated  by  Jelf,  J.,  on  the  trial  at  the  Leeds 
Asaiies  in  August,  1005,  of  William  Barraolough 
upon  an  indictment  charging  him  with  the  publica- 
tion of  a  defamatory  and  obscene  libel. 

The  indictment  charged  that  the  defendant,  intend- 
ing to  injure  a  certain  person,  unlawfully  and 
maUciously  did  publish  a  false,  scandalous,  malicious, 
and  defamatory  Ubel  in  the  form  of  a  type-written 
docunent  which  contained  lewd,  wicked,  aaand&lous, 
obscene,  false,  malicious,  and  defamatory  matters  to 
the  damage  of  that  person  and  "  to  the  evil  example 
of  ail  others  in  the  like  esse  offending  and  against 
the  peace  of  our  Lord  the  King." 

There  waa  no  averment  in  the  indictment  that  the 
poblicatioa  was  to  the  "  manifest  corruption  of  the 
morals  of  his  Majesty's  aubjeots." 

It  was  objected  on  behalf  of  the  defendant  that  the 
indictment  was  bad  on  the  ground  that  so  far  as  it 
purported  to  charge  the  publication  of  a  dafamatoiT 
libel  it  did  not  set  out  the  words  of  the  alleged  libel, 
Jieg.  V.  Bradlaugh,  3  Q.  B.  D.  607. 

The  judge  upheld  the  objection  and  held  tliat  in  so 

(a.)  Eepoited  by  Mauricb  N.  Dbitcqukb,  Esq., 
B  arritter-at-La  w. 
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far    ai    the    indictment    putported    to    oharge     A 
def amatory  libel  it  failed. 

It  was  tkeu  objected  that  the  indictment  BO  far  m 
it  alleged  the  publication  of  an  obsoena  libeT  was  bad 
by  reason  of  the  omission  of  the  words  "  to  the 
manifest  corruption  of  the  morak  of  his  Majesty's 
subjects,"  althongb  for  this  purpose  tbe  Law  of  Libel 
Amendment  Act,  18.H8,  a.  7,  made  it  uuneowsary  to 
set  out  in  the  indictment  the  obscene  pasflages. 

The  learned  judge  overruled  these  objoctions,  hold- 
ing that  the  term  "  obscene  "  connoted  that  the  libel 
tended  to  the  corruption  of  morals. 

The  jury  found  the  defendant  guilty  and  he  was 
Bontenoed  to  one  year's  imprisonment,  the  sentence 
to  be  respited  until  after  the  deoiaion  of  this  case. 

Tlie  question  arising  under  the  Law  of  Libel 
Amendment  Act,  188S,  is  sufficiently  statwd  by  the 
Lord  Chief  Justice. 

Jtk-iii»on,  K.C.  {Palmer  with  him),  for  the  defend- 
ant, —  The  indictment  should  aver  the  intent  to 
corrupt  pnblio  morals.  It  is  an  essential  part  of  the 
offence.  [Lord  Al\'Erstone,  L.C.J.— Tou  must 
answer  Jelf,  J.'a  ruling  that  obscene  connotes  corrup- 
tion of  morals  ]  [Jblf,  J, — It  seems  to  me  tautology 
to  say  an  obioene  libel  is  published  to  the  manifest 
corruption  of  the  morals  of  the  public.]  A  dooiunent 
may  be  obscene  and  yet  not  corrupt  public  morals. 
[Walton,  J,— The  mere  publication  of  an  obscene  book 
is  not  a  crime.]  I  agree  fully.  In  fact  this  indict- 
ment was  not  framed  as  an  obscene  libel,  but  a 
defamatory  libel.  And  it  was  at  the  last  moment,  when 
lUi}.  V.  BratHaugh  Was  called  to  the  attention  of  the 
prosecution  that  the  charge  for  an  obaoena  hbel  was 
set  up.  On  such  an  indictment  it  would  be  impossible 
to  know  whether  the  grand  jury  found  a  true  hill  for 
a  defamatory  or  obscene  libel,  whereas  the  averment 
of  the  intent  would  leave  no  doubt.  [J ELF,  J, — The 
framer  of  the  indictment  did  not  intend  a  defamatory 
libel  because  in  the  "  narticluara  "required  by  the  statute 
he  set  out  the  whole  of  the  document,  which  would 
have  been  meaningless  in  the  case  of  a  defamatory 
libel.]  The  particulars  were  not  exhibits  and  were 
not  before  the  grand  jury,  neither  was  the  book  itself. 
They  should  have  been  deposited  with  the  indictment 
according  to  the  statute.  [Dahliko,  J.— There  is  no 
indictment  till  the  grand  jury  find  a  true  bill.]  The 
grand  jury  cannot  possibly  find  a  true  biU  unless  all 
the  proper  material  is  supplied  to  them,_  [Lord 
Alvkhbtone,  L.C.J. — We  cannot  look  into  the 
grounds  upfin  which  the  grand  jury  find  a  true  bill. 
They  may  even  rely  upon  secondary  evidence  The 
prosectttioa  could  not  possibly  have  done  more  than 
they  did  do,] 

Waitjh,  K.C.  {Compiton  with  him),  for  the  prosecu- 
tion.— It  may  be  that  there  may  be  publication  of 
obscene  matter  which  is  yet  not  unlawful,  snch  as  the 
handing  of  the  document  to  a  judge  for  the  purposes 
of  justice.  But  here  we  aver  that  the  pnhlication  h 
"  unlawful  and  malicious,"  and  the  defendant  must 
prove  the  contrary.  It  is  a  presumption  of  Jaw 
that  an  obscene  libel  tends  to  the  manifest  corruption 
of  morals,  and  being  a  presumption  need  not  be  set 
out. 

Lord  Alvebstonx,  L.C.J. — I  have  no  doubt  in  this 
case,  although  I  think  that  my  brother  Jelf  was  put 
in  a  difficult  position  by  the  form  of  the  indictment. 
In  order  to  avoid  any  difficulty  of  this  kind  it  would 
be  better  that  the  indictment  should  contain  the 
common  averment  that  its  publication  was  to  the 
manifest  corruption  of  the  morals  of  his  Majesty's 
subjects.  The  question  we  have  to  consider  is  whether 
there  was  sufficient  material  alleged  in  the  count  to 
justify  the  case  being  tried  as  to  the  publication  of 
an  obscene  libel,     I  need  not  refer  to  the  objections 


to  the  counts  for  a  defamatory  libel,  because  Jelf,  J., 
withdrew  those.     After  a  full  argument  he  held  there 
was  sufficient  left  in  the  allegations  to  j  astify  Mm  is 
leaving  to  the  jury  the  charge  of  a  publication  of  se 
obscene  libel.      He  did  not  quash  any  pait  of  tli« 
indictment.       The  two  counts  he  withdrew  on  th« 
ground  that  th«y  were  mere  surplusage,  while  ths 
two  remaining  were  counts  for  obscene  libel,      Mr, 
Waugh  pointed  out  that  the  indictment   contMDid 
the  words  "  unlawful  and  malicious."      There  is  also 
the  eitraot,  "which  contained  lewd,  wicked,  scin- 
dalous,   obscene,    false,    malicious,   and    defamatry 
matters  ...   to  the  evil  example  of  all  others  in  the 
Hke  case  offending  and  against  the  peace  of  our  Lord 
the  King."     In  order  to  prevent  argumenta  of  thii 
land   arising  it  is  better  that  the  otd   practice  be 
followed.     But,  granting  there  is  before  the  jury  the 
indictment  and  the  book  containing  the  obscene  libel, 
it  is  impossible  to  say  that  the  learned  judge  ought 
to  have  withdrawn  the  case  from  the  jury,  upon  the 
ground  that  it  could  only  be  treated  ai  a  defamatory 
libel  and  not  as  an  obscene  libel.     There  ia  a  distiod 
allegation  of  the  publication  of  scandalous,  obscen*, 
and  false  matter.     I  agree  with  Mr,  Atkinson  it  the 
indictment  had  contained  the  averment  the  defenda-it 
would  bo  able  to  show  by  way  of  defence  that  the 
publication  was  not  unlawful  and  was  not  ob«l«iis. 
But,  the  book  being  deposited,  it  seems  to  me  the 
learned  judge  would  have  been  wrong  in  withdrawing 
the  case  from  the  jury.     It  may  be  tested  in  this  way 
Assuming  it  to  be  an  indictment  of  obscene  libel,  and 
the  words  to  be  set  out  in  the  indiolment,  so  that  the 
judge  and  jury  could  see  for  themselves  whether  th« 
obscene  publication  wim  to  the  manifest  corruption  of 
the  morila  of  bis  M»jesty"8  subjects,  could  the  judge 
have  withdrawn  the  case  from  the  jury  because  there 
was  no  averment  to  that  effect  in  the  indictment  F    I 
think  that  reasoning  has  the  clear  support  of  Cock- 
bum,    L.C.J.,    in  g.    V.    Hicklin,   at  p.  370:    "Ths 
recorder  thought  an  indictment  could  not  have  b«ni 
sustained  inasmuch  as  to  the  maintenance  of  the  in- 
dictment it  would  have  been  necessary  that  the  in- 
tention should  be  alleged  and  proved^namely,  thit 
of  corrupting  the  public  mind  by  the  obscene  msttei 
in  question.  In  that  respect  I  differ  from  the  recotdff. 
I  think  that  if  there  be  an  infraction  of  the  law,  the 
intention  to  break  the  law  must  be  inferred  and  the 
crimLual  character  of  the  publication  is  not  affectw 
or  quaUfied  by  there  being  some  ulterior  object  in 
view  of  a  different  and  of  an  honest  character."    I  sni 
therefore  of  opinion  that,  embarrassing  as  the  ooant 
was  in  one  sense,  it  was  impossible  for  the  learned 
judge  to  stop  the  case.      If  Mr.  Atkinson  could  h»fe 
alleged  that  there   was  a  statement  of  two  septrsta 
offences  in  this  indictment  an  objeo'ion  might  h*Tf 
been  raised  on  another  ground.      Bat  there  is  01"^ 
one  offence  alleged  here.    I  think  it  would  have  be*" 
wrong  to  quash  the  whole  indictment  on  the  gTOUBO 
that  two  offences  were  alleged. 

On  the  second  point  I  think  there  is  no  argumffit- 
[The  judge  read  section  7  of  the  1S8S  Act  »t  «tt 
above.]  The  object  is  to  substitute  the  deposit  tot 
the  setting  out  of  the  words.  The  document  app**!* 
for  the  first  time  upon  the  application  Ut  tl* 
magistrate  for  committal ;  is  proved  by  a  witnees.^ 
annexed,  and  forms  part  of  the  depositions ;  it  is  fl* 
in  the  legal  custody  of  the  clerk  to  the  justioM,  f* 
the  clerk  of  assize  and  finally  it  serves  the  jodg*^ 
jury.  What  else  oould  be  doue  in  this  case  in  effect  j 
The  document  must  have  remained  with  the  dc^  °[ 
the  assize.  The  indictment  is  deposited  and  u  owlw 
a  bill  of  indictment  at  that  stage.  It  is  deposit*'' 
and  annexed  to  it  are  the  particulars  which  refer  to 
the  document  which  is  io  the  custody  of  the  cIm** 
assize.    The  statute  says  nothing  as  to  how  it  >s  >" 
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be  deposited.  It  uses  the  word  deposited 
beratnae  the  framers  of  the  ff*toto  knew  the 
docameot  would  b»  in  the  cuatody  of  the  o£Bcial«. 
It  oonld  not  otherwiifl  be  done  thwi  by  s  reference 
to  the  document  -whiuh  was  in  the  cnstoay  of  nne  or 
other  of  the  oflBoiali.  The  object  being'  to  obvi»te 
the  letting  oat  of  the  matter  by  a  clear  referenca  to 
the  document.  In  this  oaae  every  line  oE  the 
partiiiulftr*  wa*  relisd  upon.  I  am  o!  opinion  there 
wai  a  fulfilment  of  stction  7,  and  the  objection  caanot 
b*  allowed  to  prerail. 

Wills,  J.,  ooncnrred. 

DiALuto,  J. — I  am  of  the  game  opinion.  It  seems 
to  me  that  if  the  thing  is  called  obacene  and  ii  pub- 
lifhed,  that  it  follows  that  all  those  allegations  which 
afe  usually  put  into  an  indictment  are  included  in  the 
•ame  atatoment  that  the  defendant  published  it  and 
that  it  was  obscene,  The  intent,  as  it  appears  to  me, 
in  such  a  case  being  p«rt  of  the  indictment,  it  it  not 
abiolutely  nsoeseary  to  set  out  allcga'ionB  with  that 
iteration  to  which  we  ate  accustomed  in  indictments, 
mott  of  which  is  uselesa.  I  think  it  better  to  allege 
the  intent,  partly  because  it  gives  notice  to  the 
defendant  of  that  which  he  is  charged  with,  and  partly 
because  of  the  case  of  0-  v-  Tkomion,  (1900)  (il  J.  P. 
4M,  where  the  Common  Serjeant — and  there  is  no 
one  for  whose  opinion  I  have  more  respect — in  trying 
a  person  for  the  publication  of  an  obscene  libel,  had  it 
objected  that  other  books  could  not  bo  put  in  evidence 
to  show  the  intent.  He  iays  :  "  Whilst  the  question 
o(  the  intention  with  which  the  book  was  sold  is  part 
of  the  indictment,  it  is  impossible  to  aay  that  the 
boltoig  out  and  offering  other  books  may  not  bear  on 
the  tnt«nt.  If  the  defendant  sold  other  books  whose 
titles  go  to  suggest  that  they  are  indecent,  it  is 
lotne  evidence  to  show  that  she  sold  this  book  with 
tie  intention  alleged  in  the  indictment.  I  ctnnot 
exclude  the  evidence,"  I  think  the  intent  is  part  of 
the  indictment ;  but  it  would  certainly  be  alleged  as 
a  grievance  if  evidence  of  that  kind  were  tendered, 
and  because  the  indictment  did  not  state  the  intent 
the  judge  should  think  it  bettor  not  to  admit  such 
•^MWe,  It  would  be  regrettable.  Thtrefore,  it  for 
no  other  reason,  it  would  be  better  to  draw  up  the 
indiotment  in  the  old  form. 

Walton,  J. — I  had  soma  doubt  upon  the  question 
whether  the  indictment  was  aufiicieat  during  the 
ugoment.  The  crime  of  obsoene  publication  involves 
two  things —the  matter  must  he  obscene  and  the 
pablication  mutt  be  unlawful.  In  the  ordinary 
form  of  indictment  it  is  alleged  that  the  publica- 
Uon  is  unlawful  and  malicioua,  and  also  tending 
to  *'  corrupt  the  morals  of  his  Majesty's  aub- 
jsott,"  These  particular  words  did  not  occur  in  the 
iDoictrnpnt,  and  the  question  wai  whfther  there  was 
tuEcient  in  the  indictment  as  framed  to  allege  the 
offenoa ;  the  words  which  were  r-lied  upon  are  these : 
"  that  the  defendant  did  unlawfully  and  maliciously 
pvblisk,  &c."  That  sufficiently  alti-ges  the  matter  as 
obscene,  and  it  also  alleges  that  the  publication  was 
unlawful.  It  seems  to  me  that,  ttiough  it  is  bet'er  to 
tiillow  the  old  form,  the  offence  is  sufficiently  deicribed 
by  usjng  the  words  "  lewd,  wicked,  scandalous, 
obsoaae  .  .  .  "  and  the  ejtpression  ' '  maUoioui  and 
Uilawfal."  The  defendant  ouuld  establish  the  nega- 
'"e  o(  either  of  these  things,  and  either  publication 
WM  not  unlawful  or  not  obscene.  It  seems  to  me, 
therefore,  that  the  allegation  as  to  the  ofifence  is 
mfSoisnt, 

ftwicftoti  eojtfirmed, 

BoHcitor  for  the  defendant,  Arthur  Wilhif,  Leeds, 
j^l"«iton  for  the  proie^qtioD,  Pttkovrr  A  Scrivfn, 


42tou]rt  tii  ISipptal. 

Appeal,  I 

(Oollins,  M.R,,  ai<d  Romer  and  f  Kov.  3. 

Matbew,  L.JJ,}  ) 

MCKPHT  V.   O'DOJTNELL.   (a.) 
Matter  and  tervaut—Emplotffr't  liability—Entiineering 
lanrk—Conilruciion'^  Atechanfcal  pomer—  W'tkni'^n't 
Compttuatimi  Act,  1897  (80  (6  81  Fkt.  e.  37),  *.  7, 
iub-i«tion  3, 

A .  cnnlraded  with  B.  to  erect  a  TTtachine  on  the  third 
Jl'tnr  o/ B.'i  btiildinff.  C,  mho  wat  in  (he  empiogment 
of  A.,  hud  to  iui>eriiitend  the  carrying  otU  ii/  tke  work, 
T/te  machine  was  dtlivered  in  parta  at  B  's  building,  and 
the  ht'tvy  part)  of  (he  m»icAine  were  rai»rd  to  the  third 
floor  by  pulleyt,  whiht  the  lighter  partt  were  carried  up 
by  the  lift,  to  uwrk  vihieh  meclianical  power  wut  required. 
tV/ien  all  Vte  parta  were  on  the  third  floor,  and  nihiCti  C, 
tnai  engaged  in  erecting  the  machine,  for  which  no 
mechanic'll  power  teat  reqairedt  a  pitce  tUpptd  and 
injured  C, 

Held,  the  erecting  of  the  machinery  was  a  distinct  and 
leparate  part  of  the  eottiraet  from  the  deliuenj  of  the 
partt  on  to  the  third  floor,  TheerecUem  alone  const  ttuted 
the  "  eonjttriiclion"  within  the  meaning  of  the.  statute, 
and  as  no  meehanical  power  mm  rfjiUred  for  that  pur~ 
pose,  tlte  injured  workman  was  not  entitled  to  compenta- 
firm  under  the  Act. 

Appeal  from  the  decision  ot  the  judge  of  the  Leeds 
Couuty  Court. 

Tne  respondent  Qeorge  Murphy  was  a  machinist 
in  the  employ  of  the  appeUant  John  William 
O'Donnell. 

The  appellant  hud  contracted  to  supply  to  Messss. 
Stock/  tannery  a  machine,  which  would  be  driven 
by  steam  power,  and  which  wss  to  be  erected  in  situ 
upon  the  third  floor  of  the  building.  The  machine 
was  delivered  at  the  tannery  in  packing  cases,  and 
the  heavier  parts  of  it  were  raised  to  the  third  floor 
by  pulleys,  but  the  lighter  parts  were  taken  up  by 
the  lift,  which  was  worked  by  mechanical  power. 

The  respindent  was  in  charge  of  the  work.  WhiUt 
he  was  putting  into  position  some  of  the  smaller 
parts  by  means  of  chains  and  pulleys,  a  part  slipped 
and  caught  his  foot,  neoe^aitating  amputatiou. 

No  mechanical  power  was  used  or  required  for  the 
purposes  of  erecting  the  machine. 

The  county  court  judge  found  that  the  respondent 
was  engaged  in  engmeering  work  and  entitled  to 
compeniatioa  under  the  Workmen's  Compensation 
Act,  1897, 

By  section  7,  sub'section  2 :  *"  Bngineering  work ' 
means  any  other  work  for  the  construction,  altera- 
tion, or  repair  of  whioh  machinery  driven  by  steam, 
water,  or  other  mechanical  power  is  used." 

E,  A.  Shepherd,  for  the  appellant. — The  respondeat 
was  not  engaged  upon  engineering  work  within  the 
meaning  of  the  statute.  The  engineering  work  was 
the  construction  of  the  engine,  if  the  erection  of  the 
engine  could  be  called  coostiuction  at  all.  But  for 
the  erection  of  the  machine  no  mechanical  power, 
steam  or  otherwise,  was  required.  The  only 
meobauical  power  uaed  at  all  was  in  getting  the  parts 
of  the  machine  to  the  third  floor,  but  that  was  not 
part  of  the  erection,  It  was  part  of  the  delivery ; 
the  oontraot  being  to  deliver  on  the  third  floor, 

Rtttgg,  K.C.  {Bridgwater  with  him),  for  the  respon- 
dent.— The  whole  work  was  one  entire  work  and 
cannot  be  separated.    In  ordinary  parlance  he  was 

(a.)  Reported  by  Maueicb  N.  DRUCQCfKR,  Esq., 
Barrister*  at-Law. 
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doing  engineciring  work  throughout  the  job.  la 
CutgriivR  T.  Pa7((nj("n,  17  T.  L.  B.  39,  the  work 
included  the  hoisting  of  iron  girders  by  meaoa  of  a 
Hteam  winch  for  the  purposes  of  patting  on  new  top 
stotT  on  a  miil.  The  workmui  waa  injured  whUe  io 
employed,  and  it  was  held  ttiat  he  was  entitled  to 
compensatioa. 
He  also  referred  to  Roc  ▼.  Fraaer,  36  Sc.  L.  B.  782. 

Collin  B,  If.B. — The  question  here  ia  whether  a 
man,  who  was  employed  as  a  workman  by  a  con- 
tractor who  had  undertaken  to  deliver  a  machine  to 
a  particular  place  which  happened  to  he  on  the  third 
floor  of  a  building,  comee  within  the  defioitioo  uuder 
the  Workmen's  Compensation  Act  as  a  person 
engaged  in  engineering  work  wbich  by  section  7, 
inb-iection  2  i«  d> fined  as  "any  work  for  the  oon- 
itruction,  or  alteration,  or  repair  of  which  machinery 
driven  hy  steam,  water,  or  other  mechanical  power  is 
used."  The  employer  of  the  workman,  the  under- 
taker, had  to  deUrer  the  machine  upon  the  third  floor 
of  the  proprietors'  premisei,  and  be  bad  to  employ  a 
Bidlied  workman  to  erect  it  in  ii'iit,  Tbe  machine 
was  dsHvered  at  the  bottom  iloor  of  this  building, 
aud  the  parts  had  to  he  brought  up  to  the  upper 
floor.  The  heavier  parts  of  the  machine,  being  too 
big  to  be  taken  up  in  tbe  lift,  were  got  up  by  pnlli^ys 
without  tbe  use  of  any  mechanical  power,  but  the 
ambUer  parts  were  taken  up  in  the  lift,  which  was 
workfd  by  mechanical  power.  After  they  were  got 
on  to  the  floor,  tbe  workman  was  engaged  in  putting 
the  parts  together,  and  whilst  so  engaged,  asiag  no 
mechanical  power,  one  of  the  things  he  was  moving 
slipped  and  he  met  with  an  accident.  The  county 
oourt  judge  say  a  that  under  these  circumatances  he 
came  within  the  meaning  of  the  Act.  It  seems  to 
me  there  was  no  evidence  that  he  was  engaged  in  any 
work  "  for  the  const  ruction,  alteration,  or  repair  of 
which  machinery  driven  hy  steam,  water,  or  other 
mechanical  power  is  used."  The  evidence  was  the 
other  way.  The  delivery  of  the  parts  on  to  the  upper 
floor  was  not  engineering  more  than  the  sending  of 
goods  by  train  from  Manchester  to  London,  the 
delivery  to  London  being  by  steam  transit.  The 
actual  engineering  work  began  when  the  parts  were 
oa  the  upper  floor,  and  it  is  found  that  there  no  steam 
or  other  mechanical  power  was  used  at  all.  It  seems  to 
me  the  two  thiogs  were  separable.  The  obligation  to 
deliver  the  separate  parts  waa  separable  from  the  con- 
struction, and  the  case  does  not  fall  within  the  statute 
unless  the  mechanical  nower  is  used  in  the  construo- 
tion.  There  is  no  evidence  ugon  which  the  judge 
oould  And  that  the  man  was  engaged  in  engineering 
work.     The  appeal  must  be  allowed, 

EoMEE.  L  J. — I  agree.  There  is  no  evidenoe,  in  my 
judgment,  upon  which  the  connty  court  judge  oould 
find  that  the  workman  was  engaged,  at  the  time  of 
the  accident,  on  engineering  work  within  the  deflni- 
tion  of  the  Act,  Tne  only  part  of  the  definition  upon 
which  it  is  contended  tbe  workman  was  engaged  upon 
engineering  work  ia  the  folio  sving  :  "  Any  other  work 
for  tbe  oonstrnetion  of  which  machinery  driven  by 
steam,  water,  or  other  mechatjical  power  is  used,"  Tbe 
only  work  of  construction  in  any  sense  upon  which 
the  workman  was  employed  waa  the  work  of  pui  ting 
up  the  piecKs  of  the  machine  so  as  to  make  the  engine 
a  coii.plete  working  engine.  Tiiat  is  the  only  wofk 
which  oould  be  regarded  as  construction  work.  The 
workman  had  to  do  other  work.  He  had  to  sup  mo - 
tend  the  carrying  of  the  parts  up  to  the  third 
floor.  For  the  purpose  of  carrying  up  certain 
p»t8  mechanical  power  was  used,  but  that  waa  used 
tKtt  the  canning  and  not  for  any  oonstractive  pur- 
poiM  whatever.  When  you  came  to  the  constructive 
part,  the  putting  of  the  pieces  together,  no  m«cbanio»i 


power  waa  naed  at  aU,  That  being  to,  it  B€«ms  to  me 
clear  that  the  case  does  not  fall  wttbiu  the  defiuitiou. 
Whenever  machinery  waa  uaed  it  was  uoed  for  tba 
purposes  of  carrying  and  not  for  the  piirpoaa  of 
construction. 

Hathew.  LJ. — I  am  of  the  same  opiniooi.  Then 
were  two  parts  of  the  contract.  One  involved  tii« 
use  of  mechanical  power,  the  other  did  not.  Tbe 
parts  of  the  contract  were  separable  and  distingoiah- 
able,  one  was  the  carryiag,  the  other  the  construe  too. 
The  man  was  iujured  in  the  construction  of  tbe  engms 
for  the  purpose  of  which  no  mechanical  power  WH 
used. 

Appeal  allowed. 

Solicitors  for  the  appellant,  William  Burd  A  Son. 

Solicitors  for  the  respondeat,  Walter  S:  H.  E.  Fodtr, 
Leeds, 


Attg.  T,  1905, 


From  K.  B.  Div. 
(Collins,  M.R.,  and  Mathew,  L.  J.) 

Teufeblet  Steau  Shiffiko  Co.   v.   Surra 

&  Co.  (a.) 
Ship — Charier-parttf — Bill  of  lading — Ineorporaiion  vf 
Urmt  of  rJiarUr 'party —  „lr6i(ra(ion  daiue —  Ctutr 
etauae — Biipute  "  in  the  loading  " — Demurrage. 

By  tt  eharter-parti/  the  plaintiff i'  tteamer  too*  to  hoi 
a  targo  at  Bahia  Blanea  /or  a  port  in  tke  United 
Kingdom  at  a  certain  riUe  per  day,  and  alt  time  »■ 
dnnurrage  over  and  aiove  the  lay  daye  to  he  paid  /or 
accdrding  tii  a  certain  rate;  the  charitrera*  li'ahilitjf  to 
reaH  upon  shipment  of  the  eargo,  and  the  veseel  to  have  a 
lien  on.  the  targo  for  the  recovery  of  all  bill  of  hidi»f 
freight,  dead  freight,  demurrage,  and  all  other  charja 
wluiteoever.  By  clauee  39,  if  ths  cargo  could  not  t* 
loadtd  from  eertain  tpecified  atuees,  the  time  lott  vxtt  not 
to  he  counted  aa  part  of  the  lay  days,  and  "  tluittld  any 
ditpxite  ari»e  under  this  clause  ia  the  hading  of  the 
eteamer,  same  to  be  settled  in  the  Argentine  Republic  bi/ " 
arbitration.  The  cargo  was  shipped  ttnder  a  bill  of 
lading  which  inade  it  deliverable  to  the  charterers,  thty 
P^yi"S  freight  against  ihlivery  at  the  charter-parfg  rate 
affreight  "all  the  terms  and  exceptions  in  which  charier- 
party  .  .  .  are  herewith  incorporated  aiwi  /or« 
part  hereof,"  the  shipowners  to  have  an  absolute  lita 
upon  the  targo  for  the  freight,  demurrage,  and  aU  othv 
thargts  whaiseevtr.  A  delay  occurred  in  the  loading, 
and  on  the  completion  of  the  loading  the  master  of  M« 
ship  claimed  demurrage,  bat  the  charterert  deniei 
liabiliti/  upun  the  ground  that  the  delay  waa  due  to  oM 
of  the  ctiutet  specified  in  dame  39  of  the  charts-part). 
The  charterers  requested  that  the  dispute  should  be  referred 
to  arbitrati'in  under  that  clause.  The  master  re/iued, 
and  the  vessel  sailed.  On  arrival  at  the  port  if  dis- 
charge the  sh  ipnwiiers  elttimed  a  lien  for  demurrage  dm 
at  the  port  if  loading,  and  brought  an  action  io  reeofir 
the  amount.  The  charterers  apptlol,  under  section  i  of 
the  Arbitration  Act,  1889,  to  siity  the  proceedings  in  flu 
action  with  a  view  to  having  the  dispute  settled  by  arhi- 
tratinn  in  acsordance  with  clanee  39. 

Brld,  that,  ntitwilhstanding  the  cesser  clause  in  (^e 
charter-pnrty,  inasmuch  as  the  charterers  were  also  tin 
holders  of  the  htll  of  ladimj  the  arbitration  daust  wi" 
incorpnrated  in  the  bill  of  lading,  and  the  (oiai  W 
jurisdiction  to  stay  the  proc^dings  in  the  action;  fl""' 
that  in  the  cireumstancet,  in  the  exercise  of  itt  ditertt'on, 
it  would  do  so. 

Ilrld,  also,  that  a  dispute  arises  "  in  the  loading 
iMhin  the  meaning  of  clause  39  if  the  loading  it  ctoi*"" 

(a.)  Reported  hy  W.  P.  Babrt,  Esq.,  Ba«i«t«* 
ftt-L«w, 
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COUST  OF  APFXiX, 


fry  one  fwrty  and  dtnietl  by  tite  other  to  have  been  dtlayed 
6y  one  af  the  cauHt  natned  in  the  clauee,  and  none  the 
l*»»  btcaute  the  ertent  of  the  delay  cannot  he  mcertained 
until  tht  {flailing  has  been  eompleltd. 

Boncunan  &  Co,  v,  Smyth  &  Co.,  20  Timet  L,  R. 
625,  overruled. 

Appeal  by  the  defetidantg  from  the  refiusl  of 
Chmnnell,  J  ,  to  stay  the  action  and  refer  the  diapute 
between  the  partie»  to  arbitratioa  in  pursuanse  of  an 
ftrbitratioa  clause  tantained  in  a  charter-party. 

The  action  waabrnught  by  aliipowjiers  f-ir  a  declara- 
tion that  the  plaiatiSs  were  entitled  to  a  lien  on  certain 
goods  discharKed  from  the  Bteiimship  n'oifibritjije  for 
the  sum  of  £G81  for  demurrage  at  the  port  of  loading, 
and  for  payment  of  that  tsum  which  had  becu 
deposited  in  a  bank  in  joint  names,  Ou  the  7th  of 
January,  1905,  a  charter-party  was  entered  into  at 
Bnenoa  Ayreg  between  the  plaintiSs  and  one  F  31. 
Xii'boUon,  who  was  the  agent  there  of  the  defendants, 
whereby  Tht  Wt,i>ilbrid(/r,  was  chartered  to  Nicholson 
to  carry  a  cargo  of  wtieat  from  Bahia  Blanca  to  a 
port  in  the  United  Kingdom.  By  clause  23;  ''Cargo 
to  be  loaded  at  the  rata  of  '200  tons  per  running  day, 
Sondays  and  holidays  excepted  (if  the  ship  be  not 
looner  despatched),  and  the  time  for  loading  aball 
commence  to  count  twelve  hours  affer  writt-n  notitie 
has  been  given  by  the  master,  brokers,  or  agents,  on 
working  daya  between  9  a.m.  and  6  p.m.,  to  the 
oharterera  or  their  agenta  that  the  vessel  la  in 
rvadinesB  to  receive  cargo,  gaid  notice  to  be  given 
at  the  first  port  of  loading  only,  and  all  time  on 
demurrage  over  and  above  said  laying  days  shall  be 
paid  for  by  charterers  or  their  agents  to  the  ship  at  the 
I  ate  of  id.  Bt»?rling  per  gross  registsr  ton  per  day." 
By  clausa  31  the  master  was  to  sign  bills  of  lading 
as  presented  at  any  rate  of  freight  thit  the  charterers 
or  their  agents  might  requini,  but  any  difference  in 
amount  between  the  bill  of  ladiug  freight  and  the 
total  gross  chartered  freight,  as  above,  should  be 
settled  at  >he  port  of  loading  before  the  steamer 
sailed,  "  charterurs'  liability  to  cease  upon  shipment 
of  cargo  (provided  such  cargo  be  worth  the  bUl  of 
lading  freight,  dead  freight,  and  demurrage  at  port 
of  shipment).  Yesael  to  have  a  lien  on  cargo  fur 
rooovery  of  all  suuh  bill  of  lading  freight,  dead 
freight,  demurrage,  and  all  other  charges  whatsoever." 
By  claase  39,  "if  the  cargo  cannot  be  loaded  by 
reason  of  tiots  or  any  dispute  between  masters  and 
men  oocasioning  a  strike  or  lock-out  of  stevedores, 
lightermen,  tugboat  n^en,  cart  men,  rikilway  employes, 
or  other  labour  connected  with  the  working,  loading, 
or  delivery  of  the  cargo  proved  to  be  intended  for 
the  steamer,  or  through  obstniotiona  on  the  railways 
oris  the  doL^ks  or  other  loading  places  beyond  the 
control  of  charterers,  the  time  lost  not  to  be  counted 
as  part  of  the  lay  days  (unless  any  cargo  be  actually 
loaded  by  the  steamer  during  such  time),  but  lay  days 
to  be  extended  equivalent  to  the  time  lost  owing  to 
■Qch  cauRe  or  causes,  and  if  the  cargo  cannot  be 
discharged  by  reason  of  a  strike  or  lock-out  of  any 
claw  of  workmen  essential  to  the  discharge  of  the  cargo, 
the  days  for  discharging  shall  not  count  during  the 
(Mntinuanoe  of  such  strike  or  lock-out.  A  strike  of  the 
ohftTteren'  or  receivers'  men  only  shall  not  exonerate 
oharterers  or  receivers  from  any  demurrage  for  which 
they  may  be  liable  under  this  charter,  if  by  the  nse  uf 
^^laMmahle  diligence  they  could  have  obtained  other 
vuitable  labour,  at  rates  current  before  the  strike,  and 
in  caw  of  any  delay  by  reason  of  the  fore-mentioned 
MQiM,  no  claims  for  damages  shall  be  made  by 
charterers  or  receivers  of  the  cargo,  or  by  the  owners 
of  the  ship,  or  by  any  other  party  under  this  charter. 
Any  time  lost  by  the  steamer  through  any  of  the 
above  causes  to  be  reckoned  as  days  for  loading  solely 
fot  the   purpose  of  settling    the   despatch    money 


account.  Should  any  dispute  arise  under  this  clause 
in  the  loading  of  the  steamer,  same  to  be  settled  in 
the  Argentine  Eopublio  by  a  committee  consisting  of 
two  srbitrators,  one  to  be  nominated  by  each  party 
to  this  contract,  and  should  they  be  unable  to  agree 
the  decision  of  an  umpire  mutadly  approved  by  the 
two  arbitrators  shall  be  final," 

The  cargo  was  shipped  at  Bahia  Blanoa  under  a 
bill  of  lading,  which  stated  that  the  cargo  was 
shipped  by  F.  M.  Nicholson  on  board  the  steamship 
WiK^dbri'lye  to  be  delivered,  subject  to  the  terms  of 
charter-parry  or  freight  contract,  unto  the  defendants 
or  their  assigns,  "  they  paying  freight  for  the  said 
goods,  against  delivery,  in  cash,  without  deduction, 
the  rate  of  freight  to  be  in  accordance  with  charter- 
party  or  freight  contract  effected  at  Buenos  Ayres, 
dated  the  7th  of  January,  190S,  all  the  terms  and 
exceptions  contained  in  which  charter-party  or 
freight  contract  are  herewith  incorporated  and  form 
part  hereof."  By  a  subsequent  clause,  "  the  owner  or 
master  of  the  vessel  shall  have  an  absolute  lien  and 
charge  upon  the  cargo  and  goods  laden  on  board  for 
the  recovery  and  payment  of  freight  and  demurrage 
and  all  other  charges  whatsoever,"  The  loading  of 
the  vessel  at  Bahia  Blanca  occupied  a  longer  time 
than  the  lay  days  allowed  by  the  charter-party. 
The  defendants  asserted  and  the  plaintiffs  denied 
that  the  delay  was  due  to  labour  disturbances  within 
the  exception  contained  in  clause  39  of  the  charter- 
party.  On  the  completion  of  ihe  loading  the  captain, 
on  behalf  of  the  plaintiffs,  made  a  claim  for 
£660  ISs.  4d,  demurrage,  but  the  charterers  repudiated 
their  liability  for  such  demurrage  and  requested 
arbitrati'in  upon  the  dispote  in  accordance  with 
clause  30  of  the  charter- party.  The  master  refused 
to  go  to  arbitration,  and  the  vessel  sailed  fOr  Man- 
chester, where  sh-  arrived  in  due  course,  and  in  order 
to  prevent  any  delay  in  the  disoharge  and  to  release 
the  cargo  the  defendants  paid  the  sum  of  £661  into 
a  bank  to  a  joint  aoonunt.  The  plain  iffs  having 
brought  this  actio'i,  the  defendanisto  >kouta  summons 
under  section  4  of  the  Arbitration  Act,  1889,  for  a 
stay  in  ordt-r  that  thn  matti'r  might  be  referred  in 
accordamte  with  the  arbitration  clause  in  the  charter- 
parry.  The  plaintiffs  opposed  the  summons  on  three 
grounds — namely,  that  upon  the  facts  the  court  in 
its  discretion  would  refuse  to  stay  the  act'On ; 
secondly,  that  they  were  suing  the  defendants  as 
consignees  of  cargo  nnd«r  the  bdls  of  lading,  and  not 
as  charterers,  and  therefore  the  arbitration  clause  was 
not  incorporated  in  the  bills  of  lading,  and  might  be 
disregardi^d;  and  thirdly,  that,  if  the  aibitration 
clause  was  to  be  treated  as  part  of  the  contract 
between  them,  it  only  applied  to  disputes  *'  in  the 
loading,"  and  did  nut  apply  to  such  a  dispute  as  the 
pres>-nt,  which  had  arisen  after  the  loodiDg  was  com- 
pleted It  was  admitted  that  there  was  no  dead 
freight  and  that  the  goods  shipped  were  worth  the 
freight  and  demurrage.  The  defendants  madit  an 
affidavit  in  the  action  stating  that  F.  M.  Nicholson 
was  their  representative  at  Buenos  Ayres,  and  that 
the  charter -party  was  entered  into  by  him  as  tbeic 
agent.  The  plaintiff')  stated  that  this  was  the  first 
time  that  they  heard  that  the  defendants  were  the 
undisclosed  prinaipals  of  Nicholson,  and  not  merely 
consignees,  and  that  Nicholson  was  not  himself  the 
re«l  charterer.  Ohauaell,  J.,  was  of  opinion  that  the 
plaintiffa  were  right  in  their  conteniion  that  "in  the 
loading"  meant  during  the  loading,  and  on  that 
ground  he  refused  a  stay.  He  also  decided  that  the 
c-se  was  not  one  in  whioh,  in  the  exercias  of  hia 
discretion,  he  would  grant  a  stay. 

The  deftndants  appealed, 

Pirli/ord,  K.O.,  and  Leslie  Stott,  for  the  defendants. 
— Where  the  charterers  ate  also  the  consignees  of  the 
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gooda,  tbe  contract  ii  coat«ined  in  the  cbarter-party, 

and  the  bill  of  lading  ii  only  a  receipt  for  the  goods 
and  doea  not  a£Fect  the  contract :  Rndocanachi  v. 
Milburn,  35  W.  K.  241,  IS  Q  B.  D.  67  ;  Carver  on 
OaiTiage  by  Sea  (4th  ed.),  s.  15 1.  QuUicJatn  v. 
Stewart,  32  W.  E.  763,  13  Q.  B.  D,  317,  doe«  not  seem 
quite  oonsiitent  with  Sodocanachi  v.  Milburn,  which, 
being  a  later  oaie,  must  be  taken  at  the  last  state- 
ment of  the  law.  The  decision  of  the  Divisional 
Court  to  the  contrary  effect  in  Bunciman  tt  Co.  v. 
Smj/th  &  On.,  20  Times  L  E.  C25,  was  wrong.  It 
purported  to  follow  tbe  dedaion  of  this  court  ia 
EamiUon  t,  Madcie,  o  Times  L.  R  677,  but  thia  latter 
case  was  between  shipownera  and  indorsees  of  the 
bill  of  lading,  and  not  between  shipowners  and 
ebarterers,  and  the  action  was  to  recover  bill  of 
lading  freight.  That  was  a  very  different  case.  If. 
however,  the  defendants  had  to  rely  upon  the  bill  of 
lading  by  reason  of  the  cesser  clause,  the  arbitration 
provifton  in  olause  39  of  the  charter-party  is  incor- 
porated in  tbe  bill  of  lading.  Further,  olause  39 
■peaks  of  any  dispute  "under  this  clause,"  not 
"under  this  charter-party,"  and  that  ia  clearly  in- 
corporated in  tbe  biU  of  lading.  Stcondly,  the  bill 
of  lading  in  anyone's  hands  incorporates  clause  39  of 
the  charter  which  is  not  inconsistent  with  the  bill  of 
lading.  The  cesser  clause  did  not  apply  to  relieve 
the  charterers  from  liability.  That  clause  only  comas 
into  operation  when  the  shipowner  obtains  a  li»u  on 
the  cargo,  and  doea  not  apply  if  the  shipowner 
is  left  unprotected  for  the  particular  breach 
complained  of ;  Eanien  v,  Hnrrold,  [1894]  1 
Q.  B,  612.  It  only  appUes  to  discharge  the 
charterers  when  a  new  contract  between  the  ship- 
owner  and  tbe  bill  of  lading  holder  in  brought  into 
existence.  [They  ^o  referred  to  Rettitutinn  Sleamthip 
Co.  V,  Ptn>,  6  Asp.  Mar.  L.  0  428,  7  Asp.  Mar. 
L.  C.  11".]  Again,  Channell,  J.,  was  wrong  ia  oon- 
fluing  the  arbitration  clause  tu  disputes  aiisiug  during 
the  loading,  in  holding  tbat  it  diil  not  api>ly  to  a 
dispute  aa  to  demurrage  arising  after  the  loading  waa 
completed.  Lastly,  the  learned  judne  was  wrong  in 
the  exercise  of  his  discretion  in  refusing  a  stay. 
It  was  mora  convenient  tbat  this  dispute  of  fact 
as  to  the  cause  of  the  loading  shoold  be  se  tied  at 
a  place  where  the  facts  were  known.  No  question  of 
law  was  in  dispute. 

J.  A.  HamiHon,  K.C.,  and  Adair  Roche,  for  the 
plaintiffs. — The  defendants  have  to  prove  two  things  : 
First,  that  there  is  an  existing  contract  U)  r.-fsr  the 
dispate  to  arbitration ;  and  secoudly,  if  there  is,  that 
it  is  a  proper  case  in  which  to  stay  the  action  and 
refer  the  dispute,  Tbe  charterer's  liabihty  ceased 
under  the  chsiter-piirty  when  the  goods  were  loaded 
as  they  were  worth  the  bill  of  lading  freight  dead 
freight  and  demurrage.  The  bill  of  ladiog  only  in- 
corporated the  conditions  of  the  charter- puty  applic- 
able to  the  reception  of  the  goods  at  the  port  of  dis- 
charge [Oidlithien  v.  SUwart),  and  therefore  di  I  not 
incorporate  tbe  arbitration  claoso  as  to  disputes  in 
the  loading :  see  Scnitton  on  Chart  r-parties  (5th 
ed.),  p.  41-43.  In  liodocanachi  v.  Milburn  the  jury 
found  as  a  fact  that  tbe  bill  of  lading  was  iigoed 
upon  tbe  understanding  that  it  was  to  be  treated  only 
as  a  receipt  for  the  cargo  and  in  no  way  to  affect  the 
clauses  in  the  charter-party  ;  and  the  argument  and 
jadgoaent  proceeded  upon  that  footing.  Oulliithen  v. 
Stewart  was  not  cited  there,  and  it  cannot  be  said  that 
in  those  circumstances  the  coort  in  liodocanachi  v. 
Milburn  iotended  in  any  way  to  modify  their  earlier 
decision  in  OulticMm  v.  Steioart.  [They  also  referrpd 
upon  this  point  to  Srrrttino  v,  Campbrll',  39  W.  E.  350, 
[1891]  1  Q.  B.  283,  and  Tumtr  v.  Haji  Mahomed 
Atam,  [19U4]  A,  C.  826, j    Purtber,  the  dispute  did 


not  arise  "  in  the  loading,"  but  after  the  loading  vat 

completed.  Secondly,  the  learned  judge  had  properly 
exercised  hia  dlscredon  in  refusing  ta  stay  the  action. 
Questions  of  commercial  law  might  arise,  and  it 
would  be  very  nnd-surable  to  refer  any  such  qaectioni 
to  lay  arbitoators  in  the  Argentine  Republio.  It 
would  bo  very  inconvenient  for  the  plaintiSa  to  have 
the  arbitrntion  there,  as  their  ship  and  all  their  wit- 
nesses had  left.  Upon  aQ  grounOB  the  decision  of  the 
learned  judge  was  right. 

Pick/iird,  K.C.,  in  reply. — ^He  was  willing  to  under- 
take that  no  question  of  law  would  be  raisftd  by  tlM 
defendants  before  the  arbitrators. 

Cur.  adv.  valU 

Aug.  1 1.— GoLLtsa,  M.E.,  read  the  following  judg- 
ment :  This  is  an  appeal  from  Channell,  J.,  who 
refased  to  stay  proceedings  with  a  view  to  a  ref<!renC4 
under  section  4  of  the  Arbitration  Act,  1889.  The 
plaintiffs  ate  tbe  owners  of  the  steamship  IVnodbridge, 
and  have  brought  this  action  for  a  declaration  that 
they  are  entitled  to  a  lieu  to  the  amoaot  of  £661  on  a 
carfco  carried  in  tbe  said  steamship  from  Bahia  Blanca 
to  Manobeiter  under  a  charter-party.  The  dafend- 
ants,  who  arx  the  obarterers  and  also  holders  of  tbe  bill 
of  lading,  dispute  the  plaintiffs'  right  to  the  amount 
claimed,  but  have  paid  it  into  a  oank  in  tlie  joint 
names  of  tbe  parties  so  as  to  release  the  cargo.  Ths 
lien  oltti'ued  la  for  demurrage  at  the  port  of  loading. 
The  defendants  contend  that  the  question  whether  any 
such  demurrage  is  payable  or  not  depends  on  daDie 
39  of  tbe  chartor-p«rty,  which  provides  that  should 
any  dispute  arise  under  that  clause  in  the  loading  of  the 
steamship  it  shall  be  settled  by  arbitratioa,  aud  they 
aocordii'gly  apply  under  section  4  of  the  Arbitration 
Act  to  bavf  the  dispute  settled  by  arbitration  as  pro- 
vided by  the  dausH.  Tbe  plaintiff 4  contend  that,  ai  s 
mat'er  of  c  instruction,  the  dauw  does  not  cover  tbe 
dispute  in  this  case,  and  Channell,  J.,  has  accepted 
tbat  view.  They  also  contend  tbat,  having  regard  to 
the  ces-er  clause  in  the  charter- part  v  and  to  the  foot 
that  the  rlefendaiits,  although  charterers,  ar«  holders 
of  the  bill  of  lading,  the  arbiti  ation  c  ause,  even  if 
applicable  to  the  facts  cannot  be  invoked  The  main 
argument  before  us  has  beeu  on  the  la'  tt^r  point. 

The  c  arter-party  purports  to  be  made  between  the 
plaintiffs  and  F.  11.  Nicholson  aa  charter>-r  NuJiol- 
sou  was,  in  fact,  the  agent  for  the  defendants.  Tbe 
cesser  clause  (clause  31)  ia  as  follows  [His  lordnhip 
read  t^e  cl»u8e.]  Clause  23  provides  for  the  raU*  of 
loading.  [His  lordship  read  that  clause  and  a'so 
Clause  39  and  continued  ;]  First,  with  regard  to  the 
construe 'ion  of  clause  39  itse>f.  I  cannot  agree  with 
Cbantiell,  J.,  that  it  relates  otdy  to  a  dispute  that 
must  arisii  for  settlement  b-fore  the  loading  is  com- 
plete. It  s-ems  to  me  tbat  the  dispute  arises  "  in  tbe 
loading "  within  the  meaniug  of  the  claiLse  if  the 
loading  is  claimed  by  one  party  and  denied  by  ths 
other  to  have  been  delayed  bv  one  of  the  causes  named 
in  the  clause,  and  non«  the  less  because  tbe  extent  of 
the  delay  cannot  be  a«certa<ned  until  the  loading  hai 
been  completed.  With  regard  to  the  point  that  duiwe 
39  cannot  apply  by  reason  of  the  cesser  clause  and  [oi] 
the  fact  tbptt  the  charterers  are  also  the  holders  of  ths 
bill  of  lading,  if  the  cose  were  free  from  authotity 
I  cannot  think  that  there  would  be  any  diffioulty- 
A  dispute  has  arisen  between  two  parties  to  a  contract 
by  which  they  have  agreed  that  in  an  event  wbich 
has  happened  there  shall  be  an  arbitratiou.  Why  >> 
the  arbitration  not  to  take  place  ?  Tbe  fact  that  the 
liabUity  of  the  chart4»rera  is  to  cease  on  ebipmcat  ot 
the  cargo  cannot  affect  tbe  matter,  b-cause  tbe  claiu^ 
is  quite  independent  of  whether  personal  liability 
subsists  or  not.  It  is  common  ground  that  a  li^ 
subsists  if  anything  is  due  and  the  only  questioii  >* 
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fpr  what  amount.  Why  is  the  amount  not  to  be 
asoertained  in  the  manner  provided  by  the  contract  P 
The  oener  clause  itself  cannot  bring  about  this  result, 
and  if  it  can  ba  reached  at  all  it  must  be  because  of 
the  bill  of  lading.  Bat  the  bill  of  lading  in  terms 
prorides  that "  s^  the  terms  and  ezoeptioBSContaiDed 
in  the  charter-party  or  freight  contract  are  herewith 
inooiporated  and  form  part  hereof,"  and  further, 
"the  owner  or  master  of  the  vessel  shall  have  an 
absolute  lien  and  charge  upon  the  cargo  .  .  .  for 
the  recovery  and  payment  of  freight  and  demurrage 
and  all  other  charges  whatsoever.'  I  can  see  nothing 
at  all  inconsistent  in  the  provision  of  the  charter- 
part^  that  the  amount  of  demurrage  at  the  port  of 
loadmg  is  to  be  ascertained  by  arbitration  at  the  port 
of  loading,  and  the  provision  in  the  bill  of  lading 
that  there  is  to  be  a  lien  for  the  amount, 
ao  as  to  prevent  former  provision  operating 
between  the  parties  to  the  charter-party  who 
are  also  the  parties  to  the  bill  of  lading.  Apart 
from  authority  I  think  this  would  be  dear.  It  is, 
however,  necessary  to  examine  the  authorities,  and 
the  respondents  can  certainly  vouch  one  in  their 
favour,  which  does  not  seem  to  be  distinguishable — 
viz.,  Buneiman  tt  Co.  v.  Smyth  &  Co.  That  case, 
however,  purported  to  be  decided  on  the  authority  of 
Hamilton  ▼.  Mackie.  This  latter  case  was  an  action 
by  the  shipowners  against  the  indorsees  of  the  bUl  of 
lading  who  were  not  the  charterers  and  was  for  bill  of 
lading  freight.  The  case  is  very  shortly  reported, 
and  I  will  read  the  judgment  of  Lord  Esher :  "  The 
law  on  the  subject  had  been  laid  down  several  times. 
Where  ther«  was  in  a  bill  of  lading  such  a  condition 
as  this,  'all  other  conditions  as  per  charter-party,'  it 
had  been  decided  that  the  conditions  of  the  charter- 
party  must  be  read  verbatim  into  the  bill  of  lading  as 
they  were  there  printed  in  extenio.  Then  if  it  was 
found  tiiat  any  of  the  conditions  of  the  charter-party 
on  being  so  read  were  inconsisten  t  with  the  bill  of  lading, 
they  were  insensible  and  must  be  disregarded.  The 
bill  of  lading  referred  to  the  charter-party,  and  there- 
fore when  the  condition  was  read  in,  '  all  disputes 
under  this  charter  shall  be  referred  to  arbitration,'  it 
was  dear  th»t  that  condition  did  not  refer  to  disputes 
under  the  bill  of  lading,  but  to  disputes  arising 
under  the  charter-party.  The  condition,  therefore, 
was  insensible,  and  had  no  application  to  the  present 
dispute  which  arose  under  tiie  bill  of  lading."  He 
treats  the  dispute  in  that  case  as  arising  ezdusivdy 
under  the  bill  of  lading,  and  not  under  the  charter- 
party,  and  therefore  as  not  covered  by  the  clause  whidi 
related  to  disputes  under  the  charter  only.  Here  the 
diipute  arises  under  the  charter-party  and  is  between 
the  parties  to  it,  and,  unless  as  between  these  parties 
the  tnU  of  lading  has  annulled  this  part  of  the  con- 
tract of  the  charter-party,  it  still  subsists  and  binds 
the  parties.  There  is  no  doubt  that,  where  the 
charterer  takes  the  bill  of  lading  in  his  own  name, 
the  rights  and  obligations  as  between  him  and  the 
shqwwner  are  difiCarent  from  those  of  a  person  other 
tim  the  charterer  who  has  become  tiie  hmder  of  a  bill 
of  lading  purporting  to  incorporate  the  charter-party, 
though  the  precise  extent  of  the  difference  is  not 
quite  dear.  In  Bodocanaeki  v.  Milhu/m,  dedded  in 
1386,  Lord  Baher,  M.B.,  says  :  "  In  my  opinion,  even 
80,  unless  there  be  an  express  provision  in  the 
documents  to  the  contrary,  the  proper  construction 
of  the  two  documents  taken  together  is  that  as 
between  the  shipowner  and  the  charterer  of  the  bill 
of  lading,  although  inconsistent  with  certain  parts  of 
the  charter,  is  to  be  taken  only  as  an  acknowledgment 
of  the  receipt  of  the  goods " ;  and  he  adopts  fully 
wfa^  was  said  by  Lord  Bramwell  in  Sewellfr.  Burdiek, 
33  W.  B.,  at  p.  469,  10  App.  Cas.  at  p.  105.  On  the 
otiur  hand,  in  GulUehten  v.  StewaH  dedded  in  1884  in 


the  Court  of  Appeal  oonsisting  of  Lord  Coleridge,  ° 
C.  J.,  Brett,  M.B.,  and  Bowen,  L.J ,  it  was  hdd  litata 
charterer  who  was  also  the  bill  of  lading  holder  oonld . 
not  set  up  the  cesser  clause  in  the  charter  as  an  answer 
to  a  claim  for  demurrage  at  the  port  of  discharge. 
The  broad  distinction  between  the  position  of  a 
charterer,  who  ships  and  takes  a  bill  of  lading,  and 
an  ordinary  holder  of  a  bill  of  lading  is,  I  think,  that 
in  the  former  case  there  is  the  underlying  contract  of 
the  charter-party,  which  remiiins  until  it  is  cancelled, 
and  taking  a  bill  of  lading  does  not  caned  it  in  whole 
or  in  part  unless  it  can  be  inferred  from  the  incon- 
sistency of  the  terms  of  the  two  documents  that  it 
was  intended  to  do  so.  On  the  other  hand,  in  the 
case  of  the  holder  of  the  bill  of  lading  who  is  not  tiie 
charterer  there  is  no  presumption  that  he  contracts  in 
any  terms  but  those  of  the  bill  of  lading,  and  if  the 
bill  of  lading  purports  to  import  the  (Siarter-party 
the  presumption  is  that  it  incorporates  only  those 
clauses  which  relate  to  the  conditions  to  be  performed 
by  the  reodver  of  the  goods :  Bititdl  v.  Ntemann,  13 
W.  B.  93,  17  C.  B.  N.  S.  163.  With  aU  deference  to 
the  learned  judges  who  dedded  it,  I  think  Buneiman 
&  Co.  V.  Smyth  i;  Co.  ia  not  supported  by  the  authority 
relied  upon,  and  is  not  in  accordance  with  prindple. 
If  the  clause  is  operative,  as  I  think  it  is,  between  the 
parties,  I  think  the  fact  tiiat  the  ship  sailed  away 
from  Bahia  Blanca  without  performing  its  conditions, 
though  pressed  to  do  so,  debars  the  owner  from  rely* 
ing  upon  the  inconvenience  of  conducting  the  refer-  ' 
ence  in  the  Argentine  now.  I  am  of  opioion,  there- 
fore, that  the  appeal  should  be  allowed. 

Mathbw,  L.J. — lam  of  the  same  opinion,  and  will 
only  add  a  few  words  upon  the  question  of  discretion. 
I  think  that  the  matter  should  be  disiKwed  of  by 
arbitration  in  accordance  with  clause  39  of  the  charter- 
part^.  If  the  question  raised  were  one  of  English 
law  it  would  be  better  to  try  it  in  the  Commercial 
Court  here,  but  it  is  dear  upon  the  facts  that  there  is 
no  such  question  for  the  decision  of  the  arbitrators, 
and,  moreover,  an  undertaking  has  been  given  by  the 
defendants'  counsd  that  no  such  qtiestion  of  law  will 
be  raised  on  the  arbitration.  It  would  be  very 
undesirable  to  submit  to  those  commercial  men  who 
will  act  as  arbitrators  any  question  of  commerdal  law. 
The  charter-party  contams  the  ordinary  cesser  clause, 
substituting  a  lien  for  demurrage  for  the  personal 
liability  of  the  charterers.  Clause  39  seems  to  be 
contained  in  a  slip  annexed  to  the  charter-party,  and 
no  doubt  it  was  put  there  on  account  of  the  state  of 
afiEairs  at  the  port  of  loading.  Almost  immediately 
after  the  ship  arrived  at  the  port  of  loadmg  it  was  seen 
that  the  loading  was  not  progressing  properly  and 
that  the  ship  would  be  detained  beyond  the  tune 
allowed  for  loading,  and  the  dispute  at  once  arose  as 
to  whether  the  detC'  tion  of  the  ship  was  due  to  any 
of  the  causes  specified  in  clause  39.  That  dispute 
ought  to  and  could  have  been  disposed  of  at  the  time 
on  the  spot.  The  charterers  r*  quested  arbitration 
upon  it.  The  master,  however,  aMolatdy  refosed  to 
go  to  arbitration,  and  sailed  home.  When  the  ship 
arrived  the  shipowners  at  once  claimed  a  lien  on  the 
cargo  for  demurrage,  and  the  very  sendble  oourse  was 
adopted  of  pladng  the  amount  claimed  in  a  bank  in  - 
joint  names  so  as  to  rdease  the  carg^  pending 
the  settlement  of  the  dispute.  The  shipowners 
thereupon  iisned  a  writ  against  the  char- 
terers Mid  the  action  was  transferred  to  the 
Commercial  Court,  and  an  application  was  immedi- 
ately made  for  a  stay  of  proceedings  in  the  action 
upon  the  ground  that  the  contract  between  the 
parties  contained  a  submisdon  of  the  dispute  to  arln- 
tration.  The  question  is  whether  that  application 
ought  to  be  g^ranted.    I  have  oome  to  the  condudon 
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tli*t  it  ought.  It  was  said  that  it  would  be  incon- 
Teniest  to  the  HhipowneTS  to  send  tlie  c&bg  back  to  the 
Arg^ntme  Republic  fae^^aie  their  abip  is  here  and 
theii  crew  has  diepened.  I  am  not  at  all  cluar  that 
it  is  necessaiy  thiit  the  captain  or  crew  should  ^ve 
«TideiiDe.  I  do  not  know  that  they  can  be  of  any 
Bsaiatance  to  the  arbitraton.  However,  if  there  is  any 
such  ioconTenience  the  Bhipowners  cannot  complain 
of  it,  because  it  wag  entirely  their  fault  that  the  »hip 
left  the  port  of  loading  without  the  dispute  having 
been  aeitled  by  arbitration.  Looked  at  from  the 
point  of  view  of  the  chart«rf  rs,  the  balaoce  of  oon- 
Tenience  is  decidedly  upon  the  side  of  those  who  ae>k 
to  have  the  matter  referred.  If  this  action  proceeded 
in  the  Commercial  Court  it  would  he  necessary  for 
them  to  bring  their  witnesses  over  here,  or  else  a 
commission  would  have  to  issue  to  examine  them  in 
the  Argentine  Efpublic.  Either  of  those  two  courses 
would  involve  sa-rions  dtlay  and  expense,  and  I 
decline  to  impose  such  a  burden  on  tbe  cbarteretn. 
I  therefore  agree  tb»t  the  actii>n  should  he  stayed, 
and  that  this  question  of  fact— for  it  is  a  question  of 
fact  and  nothing  else — should  b«  settled  by  arbi- 
trati(m. 

The  conrt  made  the  foUowing  order:  "Appeal 
allowed ;  defenditnts  to  have  costs  of  this  appeal  and 
of  the  application  to  the  judge  in  any  evrnt.  Pro- 
ceedii  gs  iu  this  action  stayed.  Arbitrators  to  deal 
with  questions  of  fact  only,  and  make  award  thereon. 
The  award  when  nuide  to  be  bronght  before  the 
Oommercial  Court,  and  stay  of  proceedings  to  con- 
tinue until  the  award  is  so  bTOU|;ht  before  the  court 
or  further  order.  Costa  of  action  and  reference  to  be 
reaerved  to  Commercial  Court." 

AppecU  allowed. 

Solicitors  for  the  plaintiffs,  BottertU  A  Boeht. 

SoUcitora  for  the  defendants,  Field,  Ronxt,  &  Co, , 
ior  BaUeoM,  Warr,  &  Wimthark,  Liverpuol. 


9Qtg^  Couit  Of  JIuaticc. 

Chan.  Div.  i  w       i  - 

Farwell,  J.  j  ^°^'  ^^^ 

In  re  Boubnb, 
BOITHSE  V.  BOUSRE.  (a.) 

Partaership — Lien  of  pirt»er'g  earccutors  on  tht  a«»eU  of 
thepartnirthip — Depaiit  of  lUeds  bt/  luruiving  purtmr 
-^Priorities— Fartiitrthip  Act,  1890  (53  A  54  Via.  c. 
39),  I.  39. 

G.,  partner  in  a  firm,  died  in  1901,  S.,  the  sureiv- 
ing  partner,  in  1902,  fading  delit$  itUl  doe,  borrowed 
ifnoney  from  the  banktr»  of  the  firm,  and  CM  leeuri'fy 
deposited  dtale  which  relateit  to  rral  eatah,  part  of  the 
milrtt  of  the  partnerthip,  hi  t«03  an  order  waa  mnde 
that  the  executiiri  of  the  wilt  of  G.  wtr*  entitled  to  prow 
for  £3,000  against  the  etUtte  of  B.,  and  were  to  /tave  a 
lien  fnr  the  amount  oti  the  aueit  of  the  partnerthip. 

Meld,  that  the  btinkeri  had  a  firtt  charge  upon  what 
WCU  compriaed  in  thr  atfuriiy. 

In  re  Langmead's  Trn«ts,  20  Beav,  20,  foltoiBed. 

Furtlier  consideration. 

On  the  lat  of  July,  1S73,  articles  of  partnership 
wer«  entered  into  between  W.  T.  Bourne  and  George 
GroTO. 

G.  Grove  died  on  the  9th  of  May,  1001. 

A  deposit  of  deeds  was  made  on  the  7  th  of  February, 

(o.)  Reported  by  Paul  Stbioiclani),  Esq,,  Barrister- 
•t-Law. 


1902,  in  favour  of  Messrs,  Berwick  &  Co.,  bankers, 
acoompanied  fay  a  memorandum  of  deposit  «igued  by 
the  testator,  W,  T.  Bourne,  in  the  name  of  "  Bourne 
&  Grove."  The  memorandum  related  to  oertain 
hereditaments  which  formed  part  of  the  assets  of  the 
partnership  of  "  Bourne  &  Grove," 

W.  T.  Bourne  died  on  the  ;trd  of  September,  1 902. 
His  estate  was  insolvent.  The  overdraft  at  the  bask 
was  tben  about  £4,300. 

An  action  was  commenced  against  Bourne's 
executors  to  administer  bis  estate. 

By  an  order  dated  Dacember,  1903,  in  the  daim  of 
the  ex*>cut')rs  of  the  will  of  G.  Grove  to  nuik  as 
creditors  against  the  capital  which  G.  Grove  bad  iu 
the  husioess  of  Bourne  &  Grove,  it  was  ordered  that 
the  executors  of  G.  Grove  be  at  liberty  to  prove  for 
£3,000  ag«inat  the  estate  of  W,  T.  Bourne,  and  are  to 
have  a  lien  for  the  amount  of  such  debt  and  costs  on 
the  assets  of  the  said  partnership. 

The  paitDership  reul  estate,  the  cnhjeot  of  the 
deposit  of  the  "th  of  February,  1902,  had  been  sold 
and  realized  about  £5,000.  It  bring  insaffiuient  to 
pay  both  the  bank  and  Grove's  executors  in  full,  the 
L]ueBtion  had  to  be  determined  which  of  them  was 
entitled  to  priority. 

Upjohn,  K.C.f  and  Stamp,  for  the  parties  having  tha 
conduct  of  the  action, 

Jenkini,  K,C„  and  P,  WheeUr,  for  Grove's 
axeoutors, 

Butirher,  K.C,  and  Marttlli,  for  the  bank, 

Bram'vell  Davis,  K.C,  and  Oieen  Thompmn,  for 
Buume's  executors. 

Fakwell,  J,,  in  giving  judgment,  said:  Tx.  my 
opiniou  this  case  is  covert>d  by  the  authority  that  has 
been  cited.  Grove  died  on  the  9th  of  Mtty,  1901.  At 
that  time  the  firm  was  in  debt  to  his  bankers,  Messrs. 
Berwick  &  Co,  Mr.  Bonme,  the  surviving  partser, 
carried  on  the  business  and  got  au  overdraft  from  the 
bonk  on  the  saonrity  of  the  deposit  of  partnership 
d«eds. 

The  ciicnmttanoes  are  set  out  in  the  master's  cer- 
tificate, and  these  are  the  facta  with  which  I  have  to 
deal.  Messrs.  Berwick  were  the  bankers  of  the  Srm 
of  Bourne  &  Grove  during  the  late  partnership  down 
to  the  death  of  the  partner  George  Grove, 

Between  the  denth  of  George  Grove  and  the  data 
of  the  memorandum  of  deposit  the  testator  "  drew 
out  Sttras  amounting  to  £9,683  Os,  Id.  The  overdraft 
on  the  7th  of  February,  1902,  was  £5,088  9s.  At  this 
time  the  said  Mf-ssrs.  Berwick  &  Co,  required  security 
to  be  given  for  the  snid  overdraft,  in  conseqneuce 
whereof  the  testator,  William  Temple  Bourne,  deposited 
the  title  deeds  of  the  said  hereditamenta  with  Mea<irs. 
Berwick  &  Co.,  and  signed  the  said  memorandum  of 
deposit  by  way  of  security  for  such  overdraft 
Between  the  datre  of  the  said  memorandum  of  deposit 
and  his  death,  the  testator,  William  Temple  Boome, 
paid  to  the  credit  of  the  said  account  sums  amonntiag 
in  all  to  £6,825  9h.  Hd,  and  drew  out  sums  amotintinf 
in  all  to  £6,*20O  138.  All  cheques  upon  the  *na 
account  were  drawn  in  the  names  of  Bourne  &  Qrove, 
and  appeared  to  have  been  drawn  for  the  purposes  ot 
the  said  business  "  Now,  the  rule  in  0!ayton'»  oms> 
1  Mer.  572,  would  make  the  actual  indebtednest  of 
the  firm  at  the  death  of  Grove  disappear  befon 
the  date  at  which  the  security  was  given,  but 
on  the  authority  of  In  re  Langmettd's  TVugU, 
3  W.  B.  e02.  (ISSg)  20  Beav.  20,  it  appeora  to 
me  that  the  lien  which  Grove  had  for  the  amount 
due  to  him  would  not  interfere  with  the  raising  of 
money  for  l^e  purpose  of  the  basineas  carried  on  by 
the  surviving  partner  by  giving  security  for  on  over- 
draft.   The  bonkers,   it  is  admitted,   knew  id  tJM 
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death  of  Grave.     They  »1bo  knew  tbat  the  aocoimt 
w»«  not  altered  in  any  way.     They  knew  that  they 
were  only  paid  off,  if  they  ever  thought  about  it,  by 
the   appucatiou  of    the  rule  in    Olai/ton'i   eise.     The 
Kccount  was  not  altered  in  any  way.    It  certatiily 
would    be    rather    strong  to  say  that  because  the 
banken  were  paid  off,  becauae  of  the  role  in  Vhytnn's 
eoM,  they  could  not  poesibly  take  a  security  after- 
wards without  being  fixed  with  some  impropriety  of 
vondnct.      In  my  vi«w  Lanymrjid"!  cate  shows  that 
that  i«  not  the  law.     The  'i'&th  section  of  the  Partner- 
ship   Act    declares    what   is  now  the  nature  of  a 
partsenhip  lien.     "On  the  dii  solution  of  a  partner- 
ship every  partner  is  entitled,  as  against  the  other 
partners   in  the  flmL,  and  all  the  persons  claimiog 
through  ifacm  in  respect  of  their  iuteroats  as  pnrtners, 
to  have  the  property  of  the  partoership  applied  in 
payment  of  tbe  debts  and  liabilities  of  the  firm^  and  to 
have  the  surplus  assets  after  such  a  payment  applied 
in  payment  of  what   may  be  dae   to   the  partoera 
respectively  after  deducting  what  may  be  dae  from 
them  as  parrners  to  the  firiu ;    and  for  that  purpose 
any    partner    or    his    representative    may,    oa    the 
termination  of  the  partnership,  apply  to  the  court  to 
wind  up  the  bi'^iness  and  aff*ir8  of  the  firm."     Lord 
Lindley,  in  bis  note  to  that  section,  refers  to  In  re 
Langmeaii,  which   I  obierve  he  there  alio  treats  as 
though  it  related  only  to  specific  chattels,  which  I 
venture  to   think   is    nn    overcight,    because    In    re 
Lanijmfvl  did  not  deal  with  a  chattel  at  all,  but  with 
a  ih(>»t  in  action — namely,  a  policy  of  assurance.     In 
re  Langmead  was  a  case    where  tbe  partners  were 
hrew((ri,  and  part  of  the  partmership  property  was  a 
pohcy  of  assurance.     It  does  not  appear  how  they 
bought  it,  probably  they  bad  taken  it  as  security  for 
some  loan.     This  was  sold  by  the  surviving  partner, 
and    the    deceased    partner's    executors    claimed    a 
psmnouot  title. 

Lord  Romilly  puts  the  case  in  this  way  in  20Beav,. 
p.  25  :  "I  thick  that  the  case  of  the  petitioner  cannot 
be  put  higher  than  ono  of  an  express  trust  vested  in 
William  Langmead  to  sell  the  property  and  apply  the 
prooeeda  in  payment  of  the  debts  of  the  partnership. 
If  that  bad  been  the  case,  a  purchaser  from  William 
Langmead,  even  with  express  notice  of  that  trust, 
would  not  have  been  bound  to  see  to  the  application 
of  the  purchase-money."  That  is  confirmed  by  tbe 
Court  of  Appeal,  by  Knight-Bruce.  L.J.,  on  the  same 
gronnd,  and  by  the  other  Lord  Justice  on  a  different 
ground.  I  observe  that  Lord  Lindley  in  his  treatise 
speaks  of  this  right  as  this  qitasi  Hen,  or  whatever  else 
it  may  be  called,  and  I  think  that  the  argument  really 
is  founded  on  a  certain  miaapprehension  as  to  the 
nature  of  the  right  by  treating  it  as  though  it  were  in 
fact  an  equi'able  mortgage  security.  The  right  is  as 
stated  in  the  Partnership  Act,  and  it  cannot  be  put 
higher,  as  Lord  Eomilly  says,  than  a  trust  to  realize 
and  pay  the  debts,  with,  of  course,  a  receipt  clause. 
That  bang  »o,  what  has  happened  is  that  the  sur- 
viving partner,  finding  debts  still  due,  borrows  money, 
anid  goet  on  carrying  on  what  had  been  tbe  partnership 
boaineis,  and  which  had  become  his.  Bo  far  sa  I  can 
see  there  is  nothing  whatever  to  put  the  bank  upon 
any  inquiry  or  to  fix  them  with  notice  that  he  was 
intending  to  nee  the  money  otherwise  than  in  accord- 
ance with  the  trust  to  which  Lord  Eomilly  refers  in 
In  Tt  Langmiad.  If  that  was  so,  the  case  is  indiatin- 
guishabie  from  In  re  Lanrjmead. 

The  Irish  case  In  rt  Thnmiu  Ryan,  L,  B.  Ir.  ,'i  Eq. 
22S,  \  think  can  be  explicable,  although  it  is  very 
difficult  to  follow  the  very  lengthy  judgments,  rea<l- 
Jng  all  the  evidence  in  full,  and  must  have  been  put, 
I  think,  on  the  ground  tlmt,  applying  In  rt  Latigmaid, 
the  pvchaser  or  mortgagee  had  notice  that  the  pur- 
po»e  for  which  the  sale  or  mortgage  was  being  made 


was  improper.    I  do  not  me  how  other  «rise  he  can 

possibly,  consutcntly  with  the  authorities,  have  been 
held  liable.  Of  c<>tirge  if  a  man  hnow-s  as  a  fact,  and 
it  is  brought  home  to  him,  that  the  surviving  partner 
is  going  to  pay  a  gambling  debt  or  something  of  that 
sort,  I  do  not  say  tor  a  moment  that  he  would  be 
assisted  by  In  re  Lnngtnead,  whioh  pats  it,  to  my 
mind,  on  a  very  intelligible  gronnd — namely,  that  a 
trustee  has  power  to  aelt  and  power  to  give 
receiptB.  The  purchaser  is  entitled  to  rely  on 
the  power  to  give  reoeipts,  except  so  far  as 
he  is  fixed  with  the  express  knowledge  that 
there  is  an  improper  application  intended.  Further 
than  that  Mr,  Jenkins  has  not  relied  upon  it.  So 
far  as  I  can  see,  there  is  no  answer  to  the  second 
point,  that  the  executors  of  the  partner  might  h&vf 
got  the  deeds ;  they  did  not,  and  tbe  bankers  hav- 
got  them,  and  therefore,  on  the  authority  of  the  cases 
cited,  they  appear  on  that  grotind  to  have  a  better 
equity.  Messrs,  Berwick  have  a  first  charge  upon 
what  was  comprised  in  the  security, 

Solidtora,    P.    W.    Chandler;    Badham  <fc   Comim; 
Maphi,  Tee4iialt,  i£  Co, 


Farwell,  J 
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Not.  10. 
Davy  v.  Scabtil  (a.) 

Partnerihip — lieeeieer — liemuneration  of  rectiixr — Ikbi 
of  rtceiver  to  partnerthip — 8et-off, 

/tt  on  action  for  dittolutUm  of  partnerihip,  one  of  the 
partners,  loho  uku  indebted  tn  th«  parinerthip,  had  btnt 
appointid  recfiwr, 

Behi,  that  his  rejnuneration  at  receiver  ooald  not  be 
dedutttd  from  the  debt  due  hy  him  to  the  partfiership. 

Further  consideration. 

An  fiction  had  been  brought  for  dissolution  of  a 
partnership  that  had  existed  between  Davy  and  the 
defendant.  The  defendant  had  been  appointed 
receiver  in  the  action.  It  appeared  from  the  master's 
certificate,  filed  in  Jnly,  1905,  that  the  defendant  as 
receiver  had  passed  his  accounts  showing  that  he  had 
in  band  a  sum  uf  £l,8f)'J  12s.  Sd.,  and  that  there  was 
also  due  to  the  partnenhip  from  the  defendant  as 
partner  a  sum  of  £1,457  ;  the  master  further  certified 
that  he  allowed  the  defendant  as  receiver  the  sum  of 
£280  for  reintineration  and  £48  Is.  Sd,  for  coata— 
msldDg  together  the  sum  of  £3*28  Is.  (id. 

The  defendant  was  unable  to  pay  any  part  of  the 
debt  of  £1,157  due  Ly  him  to  the  partnership. 

The  question  on  further  consideration  was,  whether 
the  defendant  was  entitled  to  deduct  from  the  partuwr- 
ship  assets  in  his  hdnda  tbe  sum  (£3JS  la.  6d,)  allowed 
for  his  remuneration  and  costs  as  receiver,  or  whether 
that  sum  ought  to  be  set-off  against  the  debt  owing 
by  him  as  partner. 

Elgoiid,  for  the  plaintiff  (the  eseoutrix  of  Davy), 
admitted  that  there  was  no  express  authority  oa  the 
point  raised. 

Luxmnore,  for  tbe  defendant. 

Fa.kws.iJj,  J.,  said  that  tbe  defendant,  as  receiver, 
was  on  officer  of  the  court,  and  was  entitled  to  be 
paid  for  the  work  that  be  was  employed  to  do.  He 
was  therefore  entitled  to  retain  out  of  tbe  partner- 
ship moneys  in  his  hands  the  sum  of  £328  Is.  Gd. 
which  had  been  allowed  him  by  the  master  for . 
remuneration  and  coats,  notwithstanding  the  fact  that- . 
he  was  himself  indebted  to  the  partnership  estate  and 
was  unable  to  pay  what  he  owed. 

Solicitors,  Emmet  it  Co, ;  Osrat  Edmundt. 
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BiBHOP  OF  Cbediton  If.  Bishop  of  Gsbtrr, 


HiRB  OOITBT. 


SwSt^B^S.J.j  July  .4.  1905. 

BiSBoi'  OF  Crkditon  v.  BisnoF  ov  Exeteb.  (n.) 

Derd — Execittion — AlieratioriB   after  txecution — Blanks 
fiUed  uji — Date  altered — AUaraiion  iTmnaterial. 

A  deed  tmu  execiittd  by  alLneceitary  partin  other  than 
S.,  iohoi«  lignatttrt  v)a$  necutary  fur  ita  validity.  At 
the  date  of  execution  (Ac  data  of  tkt  day  and  month  were 
in.  blank,  hut  the  year  1899  ibos  loritten  in  full.  B. 
tmecuttd  the  deed  »omt  nontha  later  in  1900;  the  blanks 
were  filled  up  and  the  year  alpred  from  1899  to  1900. 

Held,  that  the  vaHditi/  qf  the  deed  wa»  unaffected  bif 
tMese  alteration  t. 

Hgot'a  case,  11  Ittp,  '2&b,  ilnce  Aldoub  v.  Coniwell, 
le  W.  B.  1045,  L.  R.  3  Q.  B.  ol3,  appHet  only  la 
mo^KiI  alleratiom. 

Action, 

Thu  was  an  (tction  brought  (or  the  purpose  of 
dotenniuing  whether  certain  attemtions  mada  in  the 
date  of  a  deed  after  some  of  the  parties  had  executed 
it  therehy  reDtlered  it  invalid. 

It  had  been  intended  to  build  a  new  church  in  St. 
Jude.  «  newly-formed  pariah  made  out  of  an  old  one  j 
in  Plymouth,  and  it  was  necessary,  in  order  to  vest 
the  patronage  of  the  new  chtirch  in  the  vicar  and 
certain  trustees  therein  named  of  the  old  parish,  to 
eKScate  a  deed,  in  puranancc  of  the  Church  Building 
AcU  (8  &  9  Vict.,  c.  70  and  U  &  12  Vict.  o.  37).  _ 

Under  these  Acts  it  was  necessary  for  this  object  to 
have  an  agreement  in  writing  between  the  bishop  of 
tiie  diocese  and  the  patrons  and  incumbent  of  the 
pfuish  in  which  the  new  church  was  to  he  erected. 

The  agreement  in  question  was  made  by  a  deed 
between  the  defendant  of  the  iirst  part,  the  vicar 
and  churchwardens  of  the  old  parish,  who  were 
patrocs  of  the  parish  of  St.  Jude,  of  the  second  part, 
the  vicar  of  of.  Jude  of  the  third  part,  and  the 
plaintifia  of  the  fourth  part.  After  reciting  that  it 
had  been  proposed  to  build  in  St.  Jude  a  new  church, 
to  be  named  St.  Simon's,  it  was  declared  that  the 
■dvowion  and  patronage  of  the  new  church  should  bo 
veated  in  the  plaintiSs  (ind  the  vicar  for  the  time 
being  of  the  old  parish.  The  deed  was  executed  by 
all  parties,  with  the  exception  of  one  of  the  plaintiffs 
and  the  Bishop  of  Exeter,  on  the  21st  of  October, 
m99,  and  the  lemainiDg  plaintiff  on  the  23rd  of 
October,  1890. 

At    these    dates    the    testimonium    clause    ran    as 
foUows;  "  In  witness  hereto  the  said  parties  to  these 
^reseats  hereunto  set  their  hands  and  seals  this 
day  of  ,  one  thousand  eight  hundred  and  ninety- 

nine."  It  was  forwarded  to  the  bishop  on  the  4th 
of  November,  1S99,  and  was  executed  by  him  on  the 
36th  of  January,  190O,  The  testimonium  was  then 
filled  up  with  the  "  twenty-sixth  "  and  *'  January," 
the  word  "nine"  was  substituted  for  "eight,"  and 
the  words  "  and  ninety- nine"  erased. 

It  had  been  the  ititeation  of  the  parties  executing 
it  that  it  should  be  dated  at  df  the  day  of  execution 
by  the  Bishop  of  Elxeter,  and  a  question  was  accord- 
ingly raised  whether  the  alteratic'n  in  the  teKtimooium 
readered  the  deed  invalid.  The  plaintiffs  claimed 
tlutt  the  deed  was  valid.  The  other  parties  to  the 
deed  were  made  defendants. 

Aittteii~Cartmf.ll,  for  the  plaintiffs,  relied  on  Itor  v, 
Bingham,  4  B.  &  Aid,  672  ;  Adietts  v.  Hives.  33  Beav, 
62  ;  PigeCs  rate,  1 1  Hep,  266,  27a  ;  a  case  in  Dyer  2616 ; 
Atdoiit  T.  CornKell,  IG  W,  R.  I04o,  L.  E.  3  Q,  B. 
673  ;  Budtpn  v.  Uevttt,  .i  Bing,  3GS  ;    In  re  Bow^ate 

(o.)  Reported  by  A.  E.  TatMcte,  Esq.,  Banister- 
at-Lftw. 


and  Osburii'a   Contract,  [1802]  1  Ch.   431,  JO  W.   B. 
Dig.  48. 

He  referred  to  Sheppard's  Touchstone  (7th  ed.),  tm 
p.  554  (Preston's).  SwiNiEN  Eady,  J.  mentioned 
Paqet  v.  Paget,  2  Eep.  Ch.  187;  Sheppard's  Touchston* 
(Sth  ed.)  [Atherley's),  on  p.  53.] 

The  defendants  did  not  appear. 

SwiNFEtf  Eady,  J,— In  my  judgment  there  Ja  no 
doubt  that  the  instrument  in  question  was  effective, 
and  that  the  advowson,  patronage,  and  perpetual 
right  of  presentation  and  nomination  to  the  new 
church  therein  mentioned  became  thereby  effectnaUy 
vested  in  the  plaintiffs  and  the  vicar  of  Charles  {the 
old  parish).  Th*"  facts  are  these :  [His  lordship  stated 
the  facts  set  out  above,  and  continued:]  It  wn^  perhaps 
contemplated  the  biahop  would  execute  in  1899.  Ttia 
instrument  was  sent  to  him  on  the  4th  of  November, 
1399,  but  he  did  not  execute  it  until  the  26th  of 
January,  1900,  and  it  was  then  made  a  deed  of  that 
date.  If  the  year  had  been  left  blank  ai  well  m  the 
month  and  day,  it  would  only  have  bpea  necessary  to 
fill  in  the  date,  but  as  the  year  had  been  written  in 
it  wiis  necessary  to  alter  it.  But  it  was  only  tech- 
nically an  alteration,  for  the  deed  was  cot  dated.  Is 
the  first  place  the  alteration  was  only  made  to 
carry  out  the  intention  of  all  parties  that 
the  deed  should  be  dated  and  take  effect  on  the  day 
it  was  executed  by  the  bishop.  Substantially,  there- 
fore it  was  not  an  alteration,  only  a  filling  in  the  date 
which  all  parties  intended  to  be  the  date  ;  and, 
secondly,  it  was  not  a  material  alteration.  The  rule 
laid  down  in  PiguCi  caie,  in  1 1  Rep.  '11a,  must  in  the 
present  day  be  taken  to  apply  only  where  the  altera- 
tion is  in  a  material  point.  In  that  case  it  was  found 
as  a  fact  that  the  alteration  was  not  material  and  was 
made  by  a  stranger,  and  judgment  was  given  for  the 
plaintiff.  In  thu  case  ol  Dyer,  quoted  in  Pigvt'a  ca»e, 
the  alteration  was  material.  Fiyot'e  cate  was  con- 
sidered in  Aldotu  v.  Cornivell,  where  the  judgment  of 
the  csurt,  coosistiug  of  Oockbom,  O.J,,  and  Blackbom 
and  Lush,  JJ.,  was  delivered  by  Lush,  J.,  and  after 
going  through  the  authorities  he  says  :  [His  lordship 
read  hit  remarks  on  p.  579,  and  continned  :]  In 
other  words,  Pigot't  owe  is  not  now  any  authority  that 
where  the  alteration  is  not  material  the  deed  is  made 
void.  The  passage  in  Sheppard's  Touchstone  and 
other  authorities  which  have  been  cited  are  to  the 
same  effect.  The  case  of  Hudaon  v.  Revttl  is,  t  think. 
not  immaterial  upon  this  point.  That  was  a  case  of 
a  creditor's  deed  in  which  the  amount  of  one  of  the 
principal  debts  was  left  blank  when  the  defd  w»s 
executed.  [His  lordship  referred  t4>  Gaselee,  J.'s,  re- 
marks on  p.  390  in  j  Bing.,  and  continued  :]  In  sub- 
stance that  is  this  case.  In  this  case  the  date  was  left 
blank  with  the  intention  that  the  deed  should  be  dated 
on,  and  take  effect  from,  the  day  on  which  the  Bishop 
of  Exeter  executed  it.  It  was  in  effect  an  imperfect 
execution,  Under  these  oircTimBtanceB  I  am  of 
opinion  that  the  alteration  in  the  deed  did  not  make 
the  deed  invalid,  and  that  the  plaintiffs  are  entitled  to 
a  declaration  in   the  words  of  the  statement  of  daim. 

Solicitors,  Raven*croft,  Woodtuard,  it"  Co.,  for  WooU- 
combe  <fc  Sons,  Plymouth, 
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(Bigham.  J.)  I  July  17  ;  Aug.  10,  1905. 

In  re  WiLxuraojf. 

Ex    parti     FoWLES.   (a.) 
Barthnij^ey — Coniracl  fur  works— Power  to  tnginixr  In 
ordtr  direct  payment    to  (We  »uppl^ng  contractor 
tviik  math  irury — ExerHx  of  tmh  po  wer  after  recti  ii  ing 
order  againtt  the  cotUractor, 

The  bankrvpt  had  entered  into  a  contract  to  do  certain 
vork  far  a  public  authority.  The  contract  contained  a 
elauie  empowering  the  efiyineer  to  order  direct  payment 
fcv  the  public  authority  fci  thoae  supplying  machixery  to 
the  contractor  in  ca»e  he  ihonld  have  reaionable  caute  to 
believe  that  the  crnitracUir  was  unduly  delaying  payment 
In  them.  At  the  date  of  the  receiving  order  some  of  the 
firms  who  had  ttip/ihtd  machinery  were  unjiaid,  and  the 
atgineer  luUequenHy  ordtred  direct  payment  to  be  made 
to  then  oui  of  the  tnotiey  which  remained  due  from  the 
public  authority  to  the  bankrupt  at  the  date  of  the 
rrcetving  order. 

Held,  that  the  engineer  loai  entitled  to  maie  tuch  order, 
and  that  the  truitee  coidd  not  recover  such  money  from 
the  public  authority,  as  the  effect  of  the  filing' b^  the 
la  nkrupt  of  his  peiitioa  was  that  payment  to  the  maehineri/ 
firms  wa»  unduly  delayed. 

Held,  also,  that  the  authority  given  hj  the  contractor  to 
the  engineer  under  the  <^au»e  in  qnettion  was  irreuocable 
by  the  contractor  and  cmistquentty  irrevocable  by  the 
trw*tee  in  hit  bankruptcy. 

Motion  by  the  ttuetet  in  bankruptcy  to  recover 
from  the  Aylesbury  Urban  District  Conncil  certain 
monpy  alleged  to  be  due  frum  the  council  to  the 
banirupt  under  a  contract. 

The  bankrupt  had  ou  the  9th  of  September,  1909, 
eat*r»Mi  into  a  contract  with  the  Aylesb-iry  Urban 
District  Council  for  the  oarryiigoiit  of  certain  drainage 
works. 

The  price  agreed  was  £11.646,  payable  by  monthly 
inataiinenta  on  the  certificate  of  the  connoii's 
engineer,  lets  10  per  ot-nt.  retention  money.  The 
conirtkutor  was  to  maintain  the  works  for  sii  montha 
afier  the  etigiueor  should  hare  certified  their  comple- 
tion, and  the  retention  mouf-y  was  then  to  become 
payabi-.  The  contract  ako  provided  that  certain 
nukehinrry  should  be  »iipplifd  by  certain  spniified 
firtDi;  and  al-o  that  "  at  each  ind  every  eertiflcatflin 
wluch  the  enifineer  shall  deem  proper  to  iucluie  a 
Bom  or  sums  for  machia<-ry,  the  oontr*ctor  shall,  upon 
m<>asnTemeut  being  made,  pfoduce  to  the  authorized 
officer  a  reueipt  ah  owing  that  he  baa  paid  to  the 
macbinety  mslcers  the  set  sum  to  be  included  nct- 
withatanding  that  he  has  not  at  the  time  of  pa.\  iug 
snch  maohinerr  makers  recoived  the  said  sums  from 
the  councQ.  If  the  engineer  shaH  have  reasonable 
caa«e  to  believe  that  the  contractor  is  unduly 
dtUjiag  proper  payment  to  the  firma  supplyinif  the 
moohinory,  he  shall  have  power,  if  he  thinks  fit.  to 
or(]«r  di'ect  piyment  to  them,  and  shall  deduct  from 
the  next  certmcate  issued  to  the  contractor  the  money 
•ojpaid.     (Clause  54  of  tbe  contract.) 

On  th«  3ri  of  October.  1604,  when  the  contract 
was  very  nearly  comvleted,  a  receiving  order  was 
made  against  the  otintraotor.  He  waa  adjudged 
bankrupt  upon  the  12th  or  October,  and  a  Mr. 
Powler  WB«  appointed  tmstee. 

Notice  of  the  adjudication  waa  at  once  given  to  the 
oouncsil. 

At  the  (fate  of  the  receiving  order  there  was  due  to 
the  bankrupt  firm  from  the  council  a  total  sum  of 
£1,574    16s.    lOd.,   of   which    £1.349    17a.   8d.  was 

(«.)  Beported  by  P,  M,  Fbanokb,  E»ij.,  Barmter- 
kt>Law. 


retention  money,  and  £224  18f.  2d.  waa  to  become 
payable  under  the  next  certificate  from  the  engineer. 
The  trusfee  continued  the  work,  which  was  com- 
pleted on  the  24th  of  October,  and  maintwi-ed  it  for 
six  montha  after  completion,  as  required  by  the 
contract. 

The  bankrupt,  however,  had  not  paid  the 
machinery  makers  regularly,  and  at  the  date  of  the 
receiving  order  was  indebted  to  various  firms  in  a 
total  sum  of  £838  8s.  M. 

On  the  "th  of  February,  1905,  the  council's 
engineer  made  an  order  under  clause  64  of  the  con- 
tract, reciting  that  he  had  reasonable  caaie  to  believe 
thtt  the  contractor  was  unduly  o  claying  payment  to 
the  firms  who  had  supplied  bim  with  machinery,  and 
ordering  direct  payment  ni  the  sum  of  £224  18s.  2d. 
to  tbe  various  firms  on  account  of  the  money  owing 
to  them  from  tbe  bankrupt. 

On  the  8th  of  February  the  engineer  certified  that 
the  works  had  been  completed  to  hi<  satisfaction  upon 
the  24th  of  October,  1904.  bat  that  nothing  was  due 
to  the  contractor,  as  he  had  already  ordered  direct 
payment  to  the  machinery  firms  of  alt  that  waa  owing 
to  the  contractor. 

On  the  5th  of  April  the  engineer  made  an  order, 
similar  to  that  of  the  7th  of  Peomary,  for  the  direct 
payment  of  £6\l  Ids,  7d.  to  the  various  firms  of 
machinery  makers. 

On  the  24  th  of  April,  the  works  having  by  then 
been  mnintained  for  sir  months,  the  engineer  issued 
his  final  cert  flcate  forth-  payment  of  the  retention 
money,  bnt  deducted  therefrom  £(jll  \(li.  Id.,  whith 
he  had  order* d  to  be  paid  directly  to  the  machinery 
makers,  and  certified  only  £738  7s,  Id.  as  due  to  the 
contractor. 

The  trustee  claimed  from  the  council  the  sum  of 
£224  18a.  2d.,  du"  on  the  completion  of  the  worka, 
and  for  £1348  17b.  8d.,  the  whole  of  the  retention 
money,  suhjeot  to  a  charge  thereon  to  the  debtor's 
bankers  of  £1,220,  The  council  refused  to  pay  the 
money  beoaose  of  tKe  orders  made  by  their  engineer, 
and  the  trmtee  took  proceedingd  against  them  by 
way  of  motion  for  a  declaration  that  the  money  in 
q"«;stion  formed  part  of  the  property  of  the  b^tukrapt 
divisible  among  his  cretlitors,  and  for  an  order  that 
tbe  counoU  should  pay  it  to  tbe  trustee. 

The  motion  came  on  for  hearing  on  the  17th  of 
July,  when  ciunset  for  the  Aylesbury  Urban  Diatrict 
Council  objected  that  »he  court  had  no  jurisdiction  to 
try  the  question  by  way  of  motion,  as  a  drciaion  in 
favour  of  tbe  trustee  would  not  be  binding  upon  the 
engineering  firms,  who  were  no  parties  to  the  motion, 
and  would  still  he  in  a  position  to  enforce  their  claitna 
against  the  council. 

The  reapondenta  were  prepared  to  pay  the  money 
to  whoever  should  be  found  entitled  to  it,  but  they 
contended  that  the  trustee  should  hive  proceeded  by 
an  action,  in  which  they  could  have  interpleaded. 

Counsel  for  the  trustee  then  suggested  that  each  of 
the  engineering  firma  should  be  sprved  with  a  oopy  of 
the  notice  of  motion,  and  a»ked  if  they  would  consent 
to  the  question  being  tried  on  motion. 

Bigham,  J.,  oonseiited  to  thin  course  being  adopted, 
and  gave  directiona  accordingly, 

The  engineermg  firms  having  been  duly  served 
and  consen'sd  to  thejunadiotion,  the  motion  came  on 
again  for  hearing  on  the  10th  of  Aaguat. 

S.  0.  Ltiihington,  for  the  trtiatee. — dauae  54  was 
intended  to  protect  the  council  against  delay  in  the 
works  arifing  from  non-supply  of  machinery,  not  to 
protect  the  manufacturers.  At  the  dote  when  the 
engineer  issued  his  ordrrs  for  oirect  payment  the 
machinery  had  all  been  supplied,  and  the  council  wa« 
in  UD  need  of  proteotioa.   Further,  upon  the  adjudioa  - 
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tion  of  the  contractor  the  uontraet  vested  in  tte 
trustee,  who  did  not  diwrlfum  it,  bnt,  on  the  contTaiy, 
oontinned  and  completed  the  work  and  became  "the 
contractor"  under  the  contract.  The  ea^eer's 
certificate  that  "  the  contractor  "  was  nnduly  delaying 
payment  was  not  really  a  true  statemeut  of  fact. 
The  trustee  could  only  pay  the  creditors  of  thebankrupt 
by  way  of  dividend,  and  there  could  be  no  sugtrea- 
tion  that  the  trustee  wae  unduly  delaying  a  distribu- 
tion of  dividends  on  the  estate.  The  machinmy 
makers  were  nnsecured  creditors  at  the  date  of  the 
receiving  order,  and  the  subaequont  orders  made  by 
the  engineers  could  not  make  them  Becured  creditors. 

A.  A,  Biidson,  for  tliree  of  the  firms  of  machinery 
makers,—  Clause  54  was  intended  to  protect  the 
machinery  makers  as  weU  as  the  council.  They 
would  not  have  supplied  the  machinery  without 
some  such  guarantee  that  they  would  be  paid  for  it. 
Further,  the  bankrupt  by  clause  54  gave  an  authority 
to  the  engineer  to  order  direct  payment  to  the 
machinery  makers  in  certain  events.  This  was  an 
authority  which  he  could  not  revoke,  and  the  trustee 
standing  in  the  bankrupt's  position  as  "  the  con- 
tratitor  "  has  no  more  power  to  revoke  the  authority 
than  the  bankrupt  had.  The  bankruptcy  put  it  out 
of  "  the  contractor's  "  power  to  pay  the  firms,  conse- 
quently payment  thereby  became  unduly  delayed. 
Finally,  tiie  engineer  s  certificate  of  undue  delay  is 
conclusive  and  cannot  be  queiitioned,  nuless  it  is 
auggested  that  he  acted  mala  Jidt. 

a.  D.  Pep!/s,   tV.   aiynn,  and   W,  E.   Ball,  for  the 
other  machinery  maken<,  argued  to  the  same  effect. 

Clayton,  for  the  council,  stated  that  they  would  pay 
the  money  as  the  court  might  direct. 

S,  0 


Mr. 


,  Luihinyion  replied. 

A.  N.  Stfpheiia,  solicitor  to  the  bankers,  who 


had  a  charge  on  the  reti-ntion  money,  conceded  that 
if  the  court  decided  in  favour  of  the  machin*ry  makers 
they  would  be  entitled  to  payment  in  priority  to 
his  clients. 

BiOHAM,  J. — I  doubt  whether  withont  the  consent 
of  all  parties  t  should  have  had  jurisdiction  to  deal 
with  tbis  question  up>on  a  motion ;  but  as  all  parlies 
have  coiuetited  I  will  decide  the  poiuls  thar  have  bet-n 
raised.  The  trustee  claims  as  jiart  of  the  property 
divisible  among  his  creditors  two  sums  of  money 
payable  by  the  Aylesbnry  Urban  Distric'  Council  to 
the  bankrupt  under  a  contract  stated  the  Bth  of 
September,  \WS,  and  amoun  ing  in  all  to 
£1,574  los,  lOd,  On  the  other  hand,  certain  firms 
who  have  supplied  machinery  to  the  contrpcior  claim 
that  they  are  entitled  to  part  of  this  money  in  priority 
to  the  trustee.  Now  the  contract  contains  a  proviuou 
on  which,  in  my  judgment,  the  whole  question  turns. 
[His  lordship  here  read  clause  5-1,]  Ttiat  clattse,  in 
my  opinion,  is  inserted  in  the  contract  noi:  only  for  the 
pro'sctioii  of  those  who  supply  the  machinery  but 
also  for  the  benefit  of  the  council.  It  is  much  to  the 
interest  of  the  council  to  see  that  contracts  of  this 
kind  for  public  works  are  cairied  out  in  a  manner 
satisfactory  to  all  persona  who  are  concerned  in 
the  pertornjance  of  them.  The  ooandl  certainly 
may,  and  no  doubt  frequently  do,  make  contracts 
of  thi4  kind,  and  they  make  them  innoh 
more  advantageously  when  the  people  who 
supply  the  machinery  or  other  goods  which  are 
to  be  ■OMed  by  the  contracter  in  the  performance  of 
the  contract  know  tbit  there  is  a  reasonable 
probability  that  they  will  be  paid.  The  council  are 
enabled  by  inst-rting  a  clause  of  this  kind  in  their 
contract  to  give  a  certain  amomat  of  confidence  to 
people  who  supply  goods  to  the  contractor,  and  in 


that  way  they  are  placed  in  a  better  position  when 
ttiey  come  to  make  contracts  again,  than  they  other- 
wise would  be,  and    therefore  I  say  that  the  oiauie 
is  inserted,  not  only  in  the  intereets  of  the  personj 
who  supply  the  contractor,  but   also  in  the  interests 
of  the  council  themselves.     Now,  what  is  the  meal- 
ing of  this  clause?    I  think  it   means  that  if  the 
persons  supplying  machinery  to  the  contractor  for 
the  purpose  of    the  contract  are  not  promptljr  and 
properly  paid  by  him,  they  can  apply  to  the  engineer, 
and  then  it  shall  be  competent  for  the  engineer  to 
intervene  and,  by  a  proper  certificate  given  in  that 
behalf,  to  requirw  the  council  to  pay  to  the  machinery 
firms  the  amount  of  their  accounts  directly— that  Li 
to  say,  not  through  the  hands  of  the  contractor  at  all, 
but  the  money  is  to  bo  paid  directly  by  the  council  to 
the  machinery  firms.  That  is  the  meaning  of  the  clause. 
It  amounts  to  an  authority  given  by  the  contractor— 
that  is  to  say,  by  the  bankrupt  in  this  case— to  the 
engineer  representing  the  council  to  dispose  of  mousy 
which  would  otherwise  come  to   the  baukrupt,  in  s 
certain  way  under  certain   circumstances.     It  is  in 
authority  which,  in  my  opinion,  it  is  not  competent 
for  the  bankrupt  to  withdraw,  and  it  was  never  con- 
templated that  he  should  withdraw  it ;  and,  indeed, 
it  is  not  cootended  on  behalf  of  the  trustee  that  the 
authority   was    one   which    oould  be  lawfully  with- 
drawn.    It  is    an  authority,   therefore,    which   the 
bankruptcy  of  the  contractor  dio  not  annul.     I  hsTo, 
then,  to  see  whether  that  authority  has  bfcn  proptrly 
exercised.     On  the  3rd  of  October,    19<M,  »i*^ J^ 
machmery  had  been  supplied,    the  ci'ntractor  filed 
his  own  petition   and  was  adjudioated   bankrupt— 
that    is     to    say,     by     his     own     act    he    put    it 
out    of     his    power  to     pay     for    the     macbinaJJ 
which    had    been  supplied  to  him.     In  my  opuuon 
that    very    act    amounted    to     "unduly     delajiiig 
proper  payment "   of  the  machioe^  firms  wiihiu  the 
meaning  of  clause  54.     He  prevented    hims  If,   n* 
di>ubt  by  bis  own  misfortune,  from  making  proper 
and  due  payment.     I  think  it  would  have  been  oom- 
pi-tent  at  that  very  moment  for  the  enjtineer  U)  hsve 
given  the  certificate  which,  as  I   shall   mention  in  » 
moment,  he  subspqueutiy  did  give,  directing  that  tte 
moneys    should    be  paid  direct  by  the  council  id 
the    firms     supplying    the    machin>-ry.     He,   how- 
ever,     did      not      give      the      certificata      tbeo. 
but  on  the   7th  of   February,    1905.  long  after  ths 
bankruptcy,  he  gave  a  certificate  by  whidi  te  oerttfis'i 
thit  certam  sums  of  money  were  due  to  various  finoi 
who  had  supplied  machinety  to    the  bankrupt,    TM 
cctifioate    begins:     "  Haring    reasonable    cause  to 
bflieve  that  the  contractors,  Messrs,  Cooke  &  Son 
(the bankrupt's  trading  n«me).  "are  unduly  delaying 
proper  payment  to  the  firms  supplying  machinery,  I 
hereby  under  the  terms  of  the  contract  direct  paymsnt 
to  those  firms  who  are  hereunder  named  of  the  urn* 
re»pectiv<-ly   payable."     In    my    opinion    the  en- 
cumstanci-s  wero  such  as  to  give  the  engineer  power 
to  execute  the  provisions  of  clause  84  by  giving  M*t 
certiflcate.     The  power   or  authority  given  by  twt 
clause  was  never  revoked,  and  in  my  opinion  it  bindj 
the  trustee  just  as  much  as  it  would  have  hound  the 
contractor  if  be  had  never  become  bankrupt.    Tdb 
day  aft«r  the  engineer  gave  that  certificate,  ne  i»" 
another  ceriificate  to  the  effect  that  the  bankrupt  or 
the  bankrupt's    estate    was  entitled  to  WiseivetW 
the  balance  of  the   contract  money  lees  the  rwai- 
tion    money    of     10    per    cent    which    the    cotnifli 
were    entitled    to    retain    under   the    t«Kii»  of  »» 
contract   during    the    mainteaance   of   the    *^°' 
and  leas  the  amount  of  the  order  or  certificate  ol  tM 
7tb  of   February.      Later  on,  on  the  &th  of  Ap"* 
1905,  the  period  daring  which  the  mainteoanoe  "•"*? 
under  the  contract  were  in  operation  evna  to  an  •»• 
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and  Hie  contractor,  if  he  Lad  not  b(*6n  a  bankrupt, 
would  have  been  «mtitled  to  the  retention  money. 
Tbeo  wbat  the  engineer  did,  and  I  think  he  had 
power  to  do  it,  was  to  certify  that  the  machinery 
firms,  having  been  delayed  in  the  manner  before 
describtd,  were  entitled  to  be  paid  direct  out  of  th« 
retention  money  tne  balance  of  their  sccotmts,  and 
he  g^Ye  a  certificate  accordingly  on  the  same  5th  of 
April.  In  my  opinion  he  gave  that  certificate  with 
authority  and  under  oircnmstonoes  that  justified  him 
in  directing  that  these  firms  were  to  receive  out  of  the 
retention  monny  the  balance  of  their  aocounta.  I  will 
make  aia  order  for  payment  by  the  council  direct,  in 
aocqnJSDoa  with  the  oertifieateB  of  the  7th  of  February 
and  of  the  5th  of  April  of  the  sum  of  £836  Si.  9d.  to 
the  machinery  flrme,  and  the  balance  will  go  to  the 
bank. 

SoUoitora  for  trartee,  Parker,  OartfU,  <fe  Co. 

Solidtors  for  council,  Nichohon  &  Crouch,  for  P.  A. 
Wrishl,  Aylesbury. 

BoUcitora  for  other  respondents,  Hind  &  SoNnion ; 
0.  D.  Fertu ;  Nath,  FUld>  J;  Co. ;  O.  Beader  &  Co.  ; 
Stfphent  &  80n», 


I 


K.  B.  DiT.  ) 

{Lord  AiTeratone,  L.C.J. ,  and  [  Aug.  8,  1905, 

liMwisnoe  and  Bidley,  JJ.)     ) 

Stmohs  v.  Bakbb.  («.) 

ship — Liahiliti)  of  King's  thip  to  pay  pilotage  dues — 
Liability  o/  matter — Merthant   Shipping   Act,   1894 

g7  A  68  rid.  c.  66).  m.   591,  7il—Bri»tol  Cltannd 
Mag*  Act.  1861  (24  d;  25  Vict.  e.  ckxixvi.),  $.  35. 

A  eoltier  owntd  by  hit  Majftty'a  Qovernmeiif.  laai 
nelativelt/  tngagtd  in  goitiy  bitckwanh  and  forwards 
catryijig  eoal  for  the  Navy.  She  appeared  in  the  Navy 
List  under  the  heading  "  List  of  smalt  steam  vessels,  tugs, 
ie.,  tmploytd  on  liarbour  service."  Her  master  was  not 
OS  ojJIr«r  of  the  Boyal  Navy.  On  divers  occasions  the 
master  of  the  tolUtr  employ  rd  a  licensed  pilot  for  the  port 
of  Cardiff,  and  the  pilot  took  proceedings  under  section 
891  of  ih^  Merchant  Shipping  Act  against  the  mast'r  to 
reeewr  pilotage  dues  according  to  the  scale  impnged  by 
bye-laws  made  in  pursuance  of  the  Merchant  Shipping 
Act,  18W,  and  a  locnl  Act  {in  which  the  Crown  were  not 
mentioned}  under  tohieh  the  pilots  wert  licensed, 

Htld,  t/iat  tlie  cMier  was  a  King's  ship,  and  therefore 
Mme  ^eithiu  the  exemption  conferred  by  »eetiun  74.1  of  the 
Merchant  Shipping  Act,  and  tkatihe  »UMf«r  of  the  King's 
ship  uMi$  not  liable  to  pay  pilotage  duet  on  the  scale  con- 
tiimplat*d  by  the  bye-laws. 

Caaeatat«d. 

At  the  Cardiff  Petty  Sessions  a  complaint  was  pre- 
Inred  by  the  respondent  against  the  appellant  under 
iMction  591  of  the  Merchant  iShipping  Act,  1SS4,  and 
the  bye-lawi  made  and  confirmed  by  Order  in  Council 
pursuant  to  sections  &S2  and  oS3  of  the  Act  called 
Pilotage  E»tes,  Bve-lawa,  and  Eeftulalions  for  the 
Government  of  Pilots  acting  under  the  Bristol 
Channel  Pilotage  Act,  1861,  for  the  recovery  of  the 
■am  of  £44  in  respect  of  a  claim  for  dues  for  the 
pilotage  of  the  sb-amship  K'-arki  from  Penarth  Roads 
to  Bolith  Baain,  Cardiff,  on  two  occasions,  and  from 
Btoath  Baun  to  Penarth  Roads  on  two  occasions. 

Upon  the  hearing  of  tbeoomplauit  the  following  facts 
were  proved  or  admitted : 

Thi  Kiarki  (net  register  nottage  33S'24  tons]  was 

(a.)  Reported  by  Ax&n  Hooo,  Esq.,  Bani«ter-at- 
Law. 


a  coal  vessel  owned  by  his  Majesty's  Qovernment. 
She  wag  a  collier  exclusively  engaged  in  going  back- 
wards and  forwards  to  various  porta  carrying  ooal  for 
the  Navj'.  She  fl^w  the  Devonport  dockyard  fl*g,  but 
not  the  Navy  i3<ig,  and  she  did  not  carry  guns.  She 
was  not  registered  under  the  Mfrchant  Shipping  Act, 
but  had  been  surveyed  by  the  Board  of  Trade  in 
accordance  with  rule  I  of  that  Act.  She  appeared  in 
the  Navy  List  under  the  head  ng  "  List  of  small 
steam  vessels,  tugs,  &c.,  employed  on  harbour 
lervice." 

The  appellant  held  a  Board  of  Trade  certificate  as 
master  mariner,  and  was  employed  as  master  of  The 
ICharki  by  the  dockyard  auhorities  at  Devonport, 
under  the  Admiralty,  and  acted  on  the  instmctiona 
received  from  the  coaling  officer  at  Devonport 
Dockyard.  He  wa«  not  an  officer  of  the  Boyal 
Navy. 

The  crew  of  the  vessel  were  engaged  at  the 
dockyard  under  articles  of  agreement. 

The  respondent  was  a  licensed  pilot  (or  the  port  of 
Cardiff,  and  at  the  request  of  the  appellant  he  piloted 
The  Kharhi  on  the  5th  of  May  from  Penarth  Eoada 
to  the  Roath  Basin,  Cardiff ;  on  the  tith  of  May  from 
the  Roath  Basin  to  Peoarth  Roads  ;  on  the  12th  of 
May  from  Penarth  Roads  to  the  Roath  Basin  ;  and 
on  the  l;ith  of  May  from  the  Boath  Basin  to  Penarth 
Roads.  Pilotage  is  not  compulsory  in  the  portof  Cardiff. 
On  the  completion  of  each  pilotage  service  rendered 
by  the  respondent  the  appellant  handed  him  a 
certificate. 

On  the  20th  of  May,  1904,  the  respondent  sent  to 
the  appellant  a  demand  in  writing  for  payment  of 
the  said  dues. 

Bye-law  of  the  Pilotages  Rjites,  Bye-laws  and 
Begidationa  for  the  Government  of  Pilots  ftcBng 
under  the  Bristol  Channel  Pilotage  Act,  1861,  made 
pursuant  to  section  582  of  the  Merchant  Shipping 
Act,  1894,  and  approved  and  confirmed  by  Order  in 
Council  dated  the  20th  of  May,  1903,  provides  that 
every  licensed  pilot  who  may  be  employed  to 
pilot  any  ship  to  any  doott,  harbour,  or  basin 
in  the  port  of  Cardiff,  from  any  point  in 
Penarth  Reads,  or  I'ice  versa,  shall  ba  paid  according 
to  'he  registered  tonnage  of  such  vessel  as  follows: 
If  300  tons  and  under  400  tons,  £1  Is. 

On  the  part  of  the  appellant  it  was  contended,  first, 
that  The  Kharki  was  a  ship  belonging  to  his  Majesty 
within  the  meaning  of  section  741  of  the  Merchant 
Shipping  Act,  1894,  and  that  inaamuch  as  the  Act 
neither  made  a  provision  for  the  application  of  section 
591  to  the  Kinii's  ships  nor  conferred  powfer  on  the 
pilotage  authority  to  fii  dues  for  the  pilotage  of  such 
ships,  the  appellant,  as  master  of  Tne  Kharki,  was 
not  liable  to  pay  the  pilotage  dues  claimed,  and  that 
the  Biagi-trate  had  no  jurisdiction  to  adjudicate  upon 
th«  claim  ;  secondly,  that  by  the  common  law  the 
Crown  was  not  liable  for  statutory  dues  or  bound  by 
any  statute,  except  when  expressly  bound  therein  ; 
thirdly,  that  the  appellant  was  not  legally  respon- 
silile  for  the  ptymentofthe  dues,  hecnuse  the  services 
were  ordeicnl  by  bim  in  his  capacity  as  a  public  officer 
and  as  agent  for  the  Crown,  and  the  public  revenue 
could  not  be  reached  by  means  of  on  action  against 
him. 

On  the  part  of  the  respondent  it  was  contended, 
firstly,  that  section  741  merely  placed  King's  ships  on 
a  different  footing  from  other  ships  in  that  they  w»-re 
not  liable  to  bs  proceeded  against  in  rem,  and  that  the 
tection  did  not  precludn  an  action  from  l>eing  success- 
fully maintained  against  the  master  of  a  ship  belonging 
to  his  Majesty  in  respect  of  tort  or  breach  of  contract ; 
secondly,  that  The  Kharki  was  not  a  ship  belonging 
to  his  Majesty  within  the  meaning  of  section  741, 
and    that    the    appeliant   as    master   was   therefore 
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petsooaUy  liable  undw  loation  591  to  pay  the  duos 
claimed  by  tte  retpocdent. 

The  maifiatriite  was  fi(  opioion  that  The  Kharki 
did  not  perform  the  aervicea  of  »  Kiog's  Bhip,  but  was 
a  dockyard  yegael  or  yard  oraft  oaed  exclasiv«ly  for 
oomtntrcisl  purpoaes  by  the  d  ickyard  authori'iea  at 
Daiionp  )rt,  and  he  thernfote  held  tttat  she  was  not  a 
ship  belonginit  to  his  Uaj  ^sty  within  the  meaning  of 
seotion  741  of  the  Merobant  Shipping  Act,  1894,  sad 
thfit  the  appellant  as  her  mister  was  therefore  liahle 
under  section  591  o(  the  Aot  to  pay  the  dues 
ol«imed,  and  the  magintrate  accordingly  gaye  judg- 
ment for  the  amount  claimed. 

The  question  for  the  opinion  of  the  court  was 
whether  the  msgiatrate  came  to  a  corraot  determina- 
tion in  poi"t  of  law. 

By  section  591  of  the  Merchant  Shipping  Act,  1891  : 
"  (1)  The  following  persons  shall  be  liable  to  p»y 
piJotage  dne*  for  any  ship  for  which  the  serrices  of  a 
qialified  pilot  are  obtained—viz.,  (a)  the  owner  or 
master;  {b)  as  to  pilotage  inwards  such  oosignees  or 
ascents  as  have  pud  or  m«de  themaelTes  liable  to  pay 
any  other  charge  on  account  of  the  ship  in  the  port  of 
her  arrival  or  diiohargs  ;  (c)  as  to  pUotage  outwards 
such  consignBiS  or  agents  as  have  paid  or  made  tbem- 
selvea  liable  to  pay  any  other  charge  on  account  of 
the  ship  in  the  port  from  which  she  clears  out;  and 
these  dues  may  he  recovered  in  the  same  manner  aa 
fines  of  like  amount  under  this  Act.  but  that  recovery 
shall  not  take  plaue  until  a  previous  demand  has  been 
made  in  writing." 

By  seotion  &81,  sub- section  2  :  "  "Where  tinder  this 
Aot  any  sum  may  be  recovered  under  this  Act,  that 
sum,  if  recoverable  before  a  court  of  summary  jiirisdio- 
tion,  shall  in  England  be  recovered  as  a  civil  debt  in 
matmer  provided  by  the  Summary  Jurisdiction  Act." 

Section  741:  "This  Act  shall  not,  eiot-pt  where 
specially  provided,  apply  to  ships  belongiag  to  his 
Majesty." 

By  the  Bristol  Channel  Pilotage  Act.  1861  (21  &  25 
Vict.  o.  olcxisvi),  s.  35,  i '.shall  be  lawful  for  the  hoa'd 
to  levy,  demand,  and  receive  from  the  master  or  owner 
or  consignee  of  ever?  veisel  coming  into  or  going  out 
of  the  port  for  which  such  board  may  have  been 
appointed,  and  who  shall  have  required  and  obtained 
the  assistance  of  a  pilot,  such  reasonable  rates  for 
pilotage  as  may  from  time  to  time  be  provided  by  the 
b;e-law8  to  be  made  by  such  board  for  such  purpose  ; 
and  aacb  board  shall  at  all  times  maihtain  an  efficient 
staff  of  pilots. 

Sir  R.  B.  /'iniiy,  i4.0.,and  W.  WilU,  for  the  appel- 
lant. 

Pick  ford,  K.C,  and  John  Sankey  {Herman  Cohen 
with  them),  for  the  respondent. 

The  arguments  auffidently  appear  from  the  judg- 
ment. 

The  following  Cisea  were  referred  to  in  argument : 
Cargo  ex  Wmgang,  1  P.  D.  200 ;  The  Cyheh.  26  W.  E. 
345,  3  P.  D  8;  Paltntr  v.  Hatcktmon,  6  App.  Cas. 
619,  80  W.  B.  Dig.  198. 

Lord  AxTEBaTONE,  L.C.J.— I  think  that  this 
appeal  must  be  allowed,  though  I  feel  there  are 
strong  arguments  in  favour  of  both  sides.  I  am  un- 
able to  agree  with  the  "new  of  the  magistrate  that  a 
different  rule  has  to  be  applied  because  the  veasel 
was  employed  for  what  the  magistrate  terms  com- 
mercial purposes,  by  which  he  means,  I  suppose,  that 
she  carried  coal  for  the  supply  of  his  Majesty's  ships. 
I  do  not  think  that  there  was  anything  commercial 
in  that  employment.  The  vessel  was  what  may  be 
called  a  coal  tender,  and  was  used  solely  as  a 
tender  taking  coal  to  ships  of  the  Navy.  I  do  not 
understand  why    any  distinction    is    to    be    drawn 


between  the  service  of  an  ordinary  ship  of  the  Navy 
and  the  most  useful,  but  less  dignified,  work  which 
this  vessel  was  performing.  la  my  opinion,  the 
vessel  in  question  was  clnarly  a  King's  ship,  and 
tberefore  came  within  the  exceptions  defined  by 
section  741  of  the  Merchant  Shipping  Act,  1894.  I 
think,  therefore,  that  we  have  to  consider  whether 
the  deoit>ion  of  th<>  magistrate  can  be  supported  on 
one  of  two  grounds,  either  that  a  King's  abip 
is  liahle  under  the  Bristol  Channel  Pilotage  Act 
to  pay  the  pilotnge  dues  imposed  by  the  bye-laws, 
or  that  the  master  of  a  King's  ship,  if  he  chootea 
to  employ  a  pilot,  is  personally  liable.  I  have  come 
to  the  conclusion  tha-  the  Bristol  Pilotage  Aot  is  not 
sufficient  to  make  the  King's  ship  liable  to  pay  pilot- 
age dues  on  the  scale  contemplated  by  those  bye-<awi. 
It  seems  to  me  that,  wha'ever  may  be  the  rights, 
duties,  and  obligations  of  pilots  who  are  summoned 
to  pilot  the  King's  ships,  it  caonot  be  said,  in  the 
abaence  of  express  language,  that  there  is  a  necessary 
implication  that  the  pubhc  revenue,  by  petitton 
of  right,  can  be  called  upon  to  pay  the  scale  of  pilot- 
age dues  which  have  been  imposed  by  the  bye-laws, 
la  my  opinion  the  Bristol  Pil  'tage  Act  and  the 
Merchant  Shipping  Act  combined  are  not  sufficient  to 
create  a  debt  ao;Binst  the  Crown  in  respect  of  pilotage 
■  ervices  rendered.  I  have  not  overlooked  the  argu- 
ment of  Mr.  Pickford,  that  this  conclustou  has  the 
effect  of  depriving  the  Crown  of  cettiin  rights  undtr 
the  Bristol  Pilotage  Aot,  bat  I  agree  with  the  view 
presented  by  the  Attorney- General  that  the  two 
questions  are  not  necessarily  dependent  upon  the  same 
considerations,  I  think  it  is  possible  that  the  Crown 
may  get  the  benefit  of  certain  enautmcnts  by  way  of 
privilege,  although  it  does  not  incur  the  obligations 
which  would  arise  if  the  Crown  were  liable  to  otho' 
provisions. 

Then  as  to  the  other  point,  that  the  master  is  liable 
because  he,  as  master,  has  ordered  the  pilota.ge,  t  do 
not  think  that  can  be  maintained.  The  master  of  a 
King's  ship  acts  as  master  on  behalf  of  the  Crown  ;  he 
is  an  agent  in  the  ordinary  sense  of  the  word ;  and 
unless  it  can  bs  clearly  implied  that  the  obligation  to 
pay  pilotage  due)  was  to  be  a  personal  obligation  ou 
the  master  the  argument  gona  too  far.  If  the  King's 
ships  are  not  liable  to  pay  dues  under  these  bye  laws, 
then  one  cannot  find  a  contract  based  upon  the 
statute  to  make  the  master  personally  Uable ;  to  do  so 
would  be  an  eipresa  contradiction  of  the  provision  of 
the  Merobaot  Shipping  Act  which  expressly  exempts 
the  Crown.  The  only  way  in  which  it  could  be  sug- 
gested that  any  contract  or  obligation  was  created  on 
the  part  of  the  mas'er  would  be,  as  was  in<1icated  in 
Palmer  v.  Hutcftimon,  by  showing  grounds  for  alleging 
a  contract  on  the  purt  of  the  Crown  which  could  bs 
enforced  by  petition  of  right. 

Lawbakob  and  Bidlxy,  JJ.,  concurred. 

Appeal  allowed. 

Solicitor  for  the  appellant,  Treatarif  SoHei(or. 

Solicitors  for  the  respondent,  SUpheni,  Dctvid,  *  d-, 
Cardiff. 
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CoFET  or  Appsai. 


iSouii  m'  Appeal. 

( Vanghan  Wilhami,  BtirhDg,  aod  }  -n       i  j 

Cozen«.Hardy,  L.J  J.)  J  '^^'^  '*■ 

BrsHSfEB  ».  PoLsui  &  Alfikri  (Limited),  (o,) 

Xuitanre — Notse—Crotcdtd  n'ighhourhnoii  orewpit'l  hi/ 
printing  trade — Private  reiidtnt — Itijunction, 

A  trade  not  carried  on  in  the  particular  and  e«tahlM(d 
manner  of  a  dutriH  devoted  In  that  trade  principal! ij,  and 
eautin^  itrioua  rfi'iJurlanc*  to  a  retidmt  in  that  diitrict 
bg  nwii'i'nj  noiifi  in  excfsi  of  thoie  made  hy  carryimj  on 
tht  traiU  in  the  particular  and  eatabliihed  manner  of  the 
tradt  of  tlie  district  comtitiifes  a  private  anil  actionable 
wroflj  tehich  m/sy  be  restrained  by  injunilitm.  There 
ew  be  no  pregorii>iivt  right  to  commit  a  nnimnce  comti- 
(utiiiif  a  private  and  aclionahle  wrony. 

In  this  cage  the  defendants  appealed  from  a  judg- 
ment of  Warrington,  J. 

The  jilttintlfF  oarritjil  on  the  bnsineBs  of  a  dftirymau, 
and  had  for  newly  twenty  years  occupied  a  bonae  in 
tbM  (Hty  of  London  in  the  midst  of  a  district  which 
was  largely  nied  by  persons  carrying  on  the  business 
of  printing.  His  business  was  carried  on  in  the 
lower  part  of  the  house  he  occupied,  and  in  the  upper 
part  of  it  he  lived  with  bia  family, 

The  defendants  some  short  time  before  this  action 
was  commenced  set  up  a  machine  for  printing  in  a 
house  adjoiuing  the  plaintiflTs  premises,  and  up  to 
that  time  the  plaintiff  had  suffered  no  inconvenience 
or  discomfort  from  noise,  though  thp  bouse  was  not 
u  quiet  as  one  which  might  be  situated  in  a  diitrict 
more  used  for  residential  purposes. 

After  the  defendants'  coming  the  plaintiff  was 
Qsosed  much  annoyance  from  the  machinery  that  had 
been  set  up,  and  thereafter  sought  relief  by  claimiog 
an  injoaoiion  restraining  the  defendiint  from  working 
their  machinery  in  such  a  manner  as  to  cause  annoy- 
uiM  to  the  plaintiff  from  noise. 

Warrington,  J.,  found  as  a  fact  that  the  defendants 
lud  so  carried  on  their  work  during  the  night  time  as 
to  MBOunt  to  a  legal  nuisance  entitling  the  plaintiff 
to  am  injnnotion,  which  he  granted. 

The  defendants  appealed. 

Duk«,  K.C ,  F.  Binde,  and  fl.  H.  Coach,  tor  the 
appellftnts.— Warrington,  J.,  stated  the  law  correctly, 
but  did  not  apply  those  principles  properly,  this 
appears  from  his  findings  of  fact.  Ho  treated  as 
serious  an  amount  of  noise  which  was  not  such 
according  to  the  standard  of  a  printing;  neighbourhood. 
A  peraon  living  in  a  district  specially  devoted  to  a 
particular  trade  cannot  complain  of  a  noisy  nuisance 
eamed  by  the  oarryiog  on  of  a  branch  of  that  tr«de 
withoat  carelesimeBs  and  in  a  reasonable  manner. 

77.  Terrell,  K.C,  and  Ci>ole,  for  the  respondent. — 
Beepoodent  is  entitled  to  an  injunction  if  the  result 
of  the  appellants'  printing  operations  at  night  in  a 
house  adjoining  that  of  respondent,  is  to  cause  serious 
inconvenience  to  respondent  and  his  funiily  even 
though  the  locality  is  devoted  to  the  printing  trade, 
carried  on  by  printers  in  a  particular  and  established 
manner  not  cionstituting  a  public  nuisance.  Printing 
carried  on  in  such  a  manner  is  an  actionable  wrong  if 
it  causes  serious  inconvenience  to  respondent  and  his 
family.  Prescriptive  rights  alone  could  prevent  such 
conduct  of  the  appellants  being  actionable. 

They  citf  d  Crttmp  v.  Lambert,  IS  W.  B.  •117,  L.  E. 
3  Eq.  409. 

Our.  adv.  vnlt. 

{«.}  Aeported  by  Hsnby  Stephbh,  Esq.,  Barriater- 
at-Law. 


Deo.  14,— VATJiiHAN  Williams,  L.J,— The  prin- 
ciples applicable  to  the  case  were  thus  laid  down  by 
Warrington,  J,,  in  the  earlier  part  of  his  judgment. 
"  The  question  I  have  to  answer  is  whether  the  defend- 
ants, by  working  the  machine  in  question,  seriously 
interfere  with  the  comfort  physically  of  the  plaintiff 
and  his  family  in  the  occupation  of  his  house  accord- 
ing to  ordinary  notions  prevalent  among  reasonable 
English  men  and  women  :  Waller  v.  StI/e,  i  De  G.  &, 
S.  a  15,  322.  And  for  the  purpose  of  answering  this 
question  I  am  not  to  look  at  the  defendants'  opera- 
tions in  the  abstract  by  themselves,  but  in  connection 
with  the  oiroumstancea  of  the  locality  and  in  particular 
to  the  nature  of  the  trades  usually  carried  on  there, 
and  the  noises  and  disturbances  existing  prior  to  the 
commencement  of  the  defendants'  operations :  Slurget 
V.  Bridyman,  1 1  Ch.  D.  852,  N6  J  ;  St.  Htkiis  Smeltin/; 
Co,  V.  Tipping,  13  W.  E.  1,0S3,  11  H.  L.  0.  643.  But 
if  after  taking  these  circumstances  into  consideration 
I  find  a  serious  and  not  a  slight  additional  inter- 
ference with  the  plaintiff's  comfort  as  above  defined,  I 
think  it  is  the  duty  of  the  court  to  interfere :  Crump  v. 
Lambert,  1 J  W.E.  417, L.  H.  3Bq.409."  Itseemstome 
that  these  principles  aa  expressed  by  Warrington  J., 
contain  nothing  which  is  not  supported  by  the 
authorities  cited  by  hita.  And  I  find  nothing  in  these 
anthorities  which  makes  them  inconsistent  with  one 
another,  although  Mr.  Terrell,  arguing  on  behalf  of 
the  pUintiff  respondent,  urged  — and  urged  very 
strougly  in  argument,  and  told  the  court  that  he  had 
urged  the  same  argument  before  Wan'ingtou,  J., 
that  the  case  of  Or  amp  v.  Lambert,  would  entitle 
the  pUintiff  to  an  injunction  if  the  result  of 
the  defendants'  printing  operations  at  night  in  a 
house  adjoining  the  plaintiff's  residence  was  to 
cause  serious  inconvenience  to  the  plaintiff  and  his 
family,  even  though  the  locality  was  devoted  to  the 
printing  trade  carried  ou  by  printers  in  a  particnlar 
and  established  manner  not  constituting  a  public 
nuisance ;  and  he  argued  that  the  printing  so  carried 
OQ  in  such  a  district,  in  such  a  locality,  was  an 
actionable  wrong  if  it  caused  serious  disturbunce  to 
the  plaintiff  and  his  family  by  reason  of  the  printing 
mtich'nes  being  used  on  premises  immediately  adjoin- 
ing the  jjlaintiff's  residence ;  and  that  prescriptive 
rights  alone  could  prevent  such  conduct  of  the 
defendants'  business  con stitn ting  an  actionable  wrong. 
I  do  not  think  the  case  of  Cramp  v.  Lambert  justified 
either  part  of  this  argument;  and  I  faitbter  think 
that,  if  it  did,  it  would  be  inconsistent  with  the  judg- 
mens  of  Lord  Weatbury  and  Lord  Cran worth  in  St. 
Uelens  Smelting  Co,  v,  Tipping  and  the  judgment  of 
Thesiger,  L.J,,  in  Sturgea  v.  Bridymnn.  Now,  this 
apjieal  is  based  partly  upon  the  judgment  being 
against  the  weight  of  evidence,  and  partly  on  the 
ground  that  Warrington,  J.,  having  regard  to  the 
evidence,  could  not  have  properly  applied  the 
principles  laid  down  in  those  cases.  The  learned 
judge,  however,  in  the  statement  of  facts  at  the 
beginning  of  his  judgment,  spoke  of  Gough-square  aa 
ii  small  oblong  space  situate  in  the  Oity  of  London, 
in  the  district  bounded  on  the  east  by  Shoe-lane,  on 
the  south  by  Fleet -street,  on  the  west  by  Petter-lane, 
and  on  the  north  by  Holboni,  and  that  it  was  a 
district  specially  devoted  to  printing  and  allied  trades, 
and  that  there  was  no  thoroughfare  for  wheeled  traffio 
in  Gough-Equare.  The  learned  judge  concluded  tbii 
atiitemeut  ot  fncts  by  saying,  "Forahouse  in  the  heart 
of  the  City  of  London  the  plaintiff's  ij  in  a  quiet  situa- 
tion,but  forauch  noises  as  arise  from  neighbouring  biifi. 
ness establishments.  Priortothe  starting.inSepteoibtr, 
1904,  of  the  defendants'  machinery  there  was  no  noite 
proceeding  from  the  bouse  which  is  No.  10,  Wine 
Office-court.  The  bouse  on  the  other  {the  wesf)  side 
^  of  the  plaintift''B — viz.,  No.  7,  Googh-eqaare — had  for 
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gome  time  been  occnpied  by  penons  maintaining  and 
working  niauhinery ;  and  I  come  to  the  conclusion  on 
the  evidence  that  in  the  day  time  the  plaintiff  maat 
have  been  subjected  to  a  noise  from  that  source,  but 
BO  noisy  machinery  had  been  worked  nt  night  in  thia 
houae.     Nearly  opposite  to  the  plaintiff's  houae  was  a 
large  priutiag  eatsblishtuent,    Messrs.  Pardons,    in 
wbtcb  work  on  certain  days  of  the  week  proceeded  at 
night,    and    some    distance    further   away  were  the 
pnuting  works  of  the   Dnili/    Telegraph,  which   were 
ruo  regularly  at  night.     I  find  on  the  evidence,  and 
particularly  that  of  the  plaintiff  s  two  daughters,  that 
no  diaturbunce  at  night  was  caused  by  noise  arising 
from  these  sourcea."    It  was  urged  upon  ua  by  Mx. 
Duke  and  Mr.  Hinde,  the  QDunael  for  the  def  ^mdants, 
that,  if  one  takes  these  findings  of  the  judge  in  oon- 
j unction  with  the  finding  at  the  end  of  his  j  udgmMst 
— that,  as  a  fact,  the  night-work  caused  serious  dis- 
turbance to  the  plaintiff'  and  his  family,  and  that  such 
difl  turban  ce  had  not  been  previously  expprienoed  by 
them — it  becomes  apparent  that,  although  the  learned 
judge  referrnd  to  the  principles  laid  down  in  Wafterv. 
Sel/t,  4  De  G.  &  8.  315,  p,  322  ;  StwrjfS  y.Dridgmm,  11 
Ob,  D.  So2,  805  ;  St.  Jleltna  iSm^lti»i)  Co.  v.  Tijrfiintj,  13 
"W.  E.  1.083. 11  H.  L.C.  642 ;  and  Crumpr.  Lamh^H,  15 
W.  R.  417.  Ti.  E,  3  Eq.  409,  as  the  principles  govemirg 
bia  judgment,  and  that  although  the  passages  referred 
to,  taken  by  themscivea,  may  not  be  iuc  -nsistent  with 
the  judgment  in  this,  yet,  if  those  cases  are  examined, 
it    would    aeem    that    the    learned    judge    has   not 
applietl  the  principles  e«tablt8bed  by  these  cases,  and 
that  this  especially  appears  to  be  so  if  the  findings  at 
the  end  of  the  judgment  in  this  case  are  read  in  con- 
nection with  the  evidence,  and  that  if  they  are  not  so 
read    those  findings  are  contrary    to  the   evidence. 
There  are,  iu  my  opinion,  considerable  grounds  for 
this  conclusion.      The  finings  of  the  learned  j  udge 
are  quite  consistent   with  the   view  that  the  cases 
above  referred  to  establish  such  principles  that  in  an 
action  for  nuisance  not  alleged  as  a  public  nuisance 
the  standard  of   comfort  to  be  applied — when  the 
tribunal  dealing  with  the  facts  aaka  itself  the  qucstioo 
whether  the  acts  done  by  the  defendants  constitute  a 
material    interference    with    the    ordinary    comfort, 
physically,    of   human   existence — is   the  i>ame  in  a 
district  devoted  to  a  trade  carried  on  by  traders  in  a 
particular  and  established  manner  as  it  would  be  out- 
aide  such  a  district  so  devoted  to  a  particular  trade. 
To  put  it  in  another  way,  the  Sudiogs  of  the  learned 
judge  and  his    judgment  are    consistent  with    his 
having  taken  the  view  that  if  a  man  lives  in  a  district 
or  street  where  there  are  numerous  printing  establish- 
ment, and  a  printing  office  is  opened  next  door  to 
huu  which  is  carried  on  in  a  district  deivoted  to  the 
printing    trade    in    tbe    particular    and    eatabUsh^d 
manner  of  the  printiug  trade  of  that  district,  be  has 
ground  for  complaint  and   a  cause    of    action    for 
nuisance,  because  to  him  individually  there  may  arise 
serious    discomfort    from    the    jirinting    operations 
carried  od  next  door  in  n.  house  not  previously  used  as 
a    pTintiog    office,    or    in    a    home    not    previously 
used  for  night  printing.      This  was  the  argument, 
in      fact,    presented    to    ns    by    Mr.     Terrell      as 
counsel      for     the    plaintiff,     who    contended    that 
on  ttaia  view    the    findings    of    the    learned  judge 
were  smpily  established  by  the  evidence,  which  clearly 
showed,  iu  the  language  of  Lord  RomUly,  in  Cruiuji  v, 
Lamhert,  which  he  cited,  that  there  was  a  matsrial 
interference  with   the   ordinary  comfort  of    human 
existence.  I  may  observe  that  I  do  not  myself  think  that 
Lord  RomUly  uieant  by  his  decision  to  exclude  the 
proposition  of  law  that  iu  a  district  or  street  devoted 
to  trade  a  different  standard  of   comfort  should  be 
applied  when  aaswerijig  the  question  whether  there 
had    been    a    m.aterial     interference    with    ordinary 


comfort  in  such  a  district  from  that  which  would 
otherwise  be  applied,  for  he  says,  at  page  414,  "the 
smoke  at  defendant's  factory  has  produced  a  com- 
pletely new  state  of  things  aa  regards  the  pUintS  a 
house  and  grounds "  ;  but  I  cannot  but  see  that  theae 
words  are  not  inconsistent  with  the  contention  that, 
eve»  iu  a  district  or  street  devoted  to  trade,  if  a  new 
factory  or  priuting-house  is  opened,  subjecting  the 
occupiers  of  some  house  in  the  distxiot  to  discomfort 
interfering  materially  with  human  comfort,  this  ii 
sufficient  to  constitute  an  actionable  wrong,  and  that 
the  words  are  consistent  with  the  law,  being  that  tha 
defendant  in  such  a  cue  could  not  ask  to  have 
Lord  Romilly'a  worda, ' '  ordinary  comfort  of  human 
existence,"  qualified  by  the  addition,  ''a<)  enjoyed  in 
this  district  d<-voted  to  a  particular  trade."  Bat  if 
Lord  Romilly  did  mean  this,  it  aeema  to  me  that  his 
words  are  plainly  inconsistent  with  theie  wotdi 
of  Lord  Wtstbury  in  the  St.  ffrltiis  caie  (at  p. 
650) :  "  If  a  man  lives  in  a  street  where  there  are 
numerous  shops  and  a  shop  is  opened  next  door  to 
him  which  ia  carried  on  in  a  fair  and  reasonable  way, 
he  has  do  ground  for  complaint  because  to  hlmwlf 
individually  there  may  arise  much  discomfort  from 
the  trade  carried  on  in  that  shop.  But  when  ao 
occupation  is  carried  on  by  one  person  in  the  neigh- 
bourhood of  another,  and  the  result  of  that  trade,  or 
occupation,  or  business  is  a  material  injury  to  property 
then  there  unquestionably  arises  a  very  different  con- 
sideration. I  think  that  in  a  case  of  thtit  description 
the  submission  which  is  required  from  persons  hving 
in  society  to  that  amoutii  of  discomfort  which  may 
be  necessary  for  the  legitimate  and  free  exercise  of 
the  trade  of  thair  neighbours  would  not  apply  to  cir- 
cumstances the  immediate  resnlt  oE  which  ia  sensible 
injury  to  the  value  of  the  property";  and,  further, 
that  Lord  Romilly's  words  are  also  inconsistent  with 
the  words  of  Lord  Cran worth  in  the  same  case,  at  p. 
653,  when  speaking  of  a  case  tried  by  him  in  the 
county  of  Durham  as  a  Baron  of  the  Exchequer.  He 
gays  :  "It  was  proved  incontcstably  that  smoke  did 
come  and  in  some  degree  interfere  with  a  oertain 
person  ;  but  I  said,  '  You  must  look  at  it  not  with  a 
view  to  the  question  whether,  abstractedly,  that 
quantity  of  amoke  was  a  nuisance,  but  whether  it  was 
H  uuissnce  to  a  person  residing  in  the  town  of  tjhieldt." 
The  view  that  the  standard  of  what  freedom  from 
smoke,  smell,  and  noise  a  man  may  resaooably  expect 
will  vary  with  the  locality  in  which  he  dwella  laemi 
ta  me  confirmed  by  the  following  passage  in  Lord 
Halabury 'a  judgment  in  ColU  v.  ffnme  and  Coloninl 
Stoma,  63  W,  R,  aO,  [1904]  App,  Cas,  170,  185;  "A 
dweller  in  tawns  cannot  expe.it  to  have  aa  pure  air,  at 
free  from  amoke,  smell,  and  noiae  as  if  he  lived  m 
the  country  and  distant  from  other  dwellings,  and  yet 
an  excess  of  smoke,  smell,  and  noiae  may  give  • 
cause  of  action ;  but  in  each  of  such  caaee  it 
becomes  a  question  of  degree,  and  the  queation 
is  in  each  case  whether  it  amounts  to  a  nniaonw 
which  will  give  a  right  of  action."  The  view  is  con- 
firmed also  by  the  jugment  of  Lord  HarJwicke  in 
The  Fiehmonyera'  Coiapan)/  v.  Eait  tiiiiia  Cmapiny,  I 
Dick.  1 63,  cited  by  Lord  Macnaghten  and  also  \tf 
Lord  Davey.  It  should  also  be  observed  that  the 
present  action  is  an  action  brought  for  a  nnisaniM  on 
the  ground  that  the  thing  alleged  to  be  a  nciaance  !■ 
productive  of  senrible  personal  discomfort,  and  not 
iipi>n  the  ground  that  the  aUeged  nuisance  prdooei 
material  injury  to  the  plaintiff  s property,  JUid  Lnrtl 
Westbury  in  St.  Helens  Smdttnij  ('<>.  v.  Tlpptny,  IU  W.  B. 
108:$,  U  H.  L.  C.  650,  drawa  a  distinction  between  tb«M 
cases,  saying  of  the  case  where  the  thing  alleged  to 
be  a  nuisance  is  productive  merely  of  personal  mcon- 
venience  and  interference  with  one's  enjoyment,  one's 
quiet,  one's  personal  freedom,  anything  that  discom- 
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posei  or  injnrioualy  affects  the  aeoiei    or    nerves, 
whether  tbut   may    or  may  not  he  denominated  e, 
niiisanw,  must  undoubtedly  depend  greatly  upon  the 
fu-cuinstances  of  the  pl«ce  where  the  thing  coraplidned 
of  actually  ocuurs.     If  a  tana  Uvea  in  a  town    it  is 
neoeuwry  ibat  he  should  subjpct  hiraaelf  to  the  oon- 
a«queaoes  of  those  operations  of  trade  which  may  he 
cwried  on  in  his  imuiediate  looiility,  and  which  are 
actually  necessarj-  for  trade  and  commerce  and  also 
for  the  enjoyment  of  property  and  for  tbe  benefit 
of  tb.^    uihabitanta   of  the  town  and  of  the  public 
at  larg*.     These  obserTOtion^  seem  i>eculiarly  applic- 
able   to   the  case    of   a    plaintiff   who    carries    on, 
m  fact,    thf    business    of    supplying    milk    to    the 
pcTsoua    employed    in    the     very     trade    to    which 
the  district  is  devoted,  and  who  gets  compensation 
for  th«  TOFBonul  annoyance  to  which  he  is  subjected 
when  midiug,  for  the  convenience  of  his  milk  trade, 
»n  a  district  in   which    there    are    very   few    other 
rasjdenU.    My  brethren  are,  I  believe,  of  opiuion  that 
th«    evidence    in    this    case,    and  in    particidar  the 
evidenoe  of  tbe  expert  culled  by  the  plaintiff  and  the 
evidance  with  reference  to  the  noise  made  at  night  by 
the  pnntaig  machines  of  the  MnVy  Tele.jraplt  aud  of 
Messrs.  Pardon,  is  not  of  such  a  .character  as  to  justify 
the  conclusion  that  the  learned  juij^re.  in  his  ultimate 
lindui|f,  10  fact  failed  properly  to  apply  the  law  a» 
iMd  down  in   the   House  of    Lords    in    «,    HeUuf 
Sintitlnij  Co.  V.  T>/>pir,<j,  and  in  the  Court  of  Appeal  in 
t      -tf  7'   ^^'■'•^tf'"""-  anil  at:ted  on  a  view  of  Lord 
Jtomilly  s  deraijou  in  Crump  v,   Umhnt,  inconsistent 
wim  those  decinoni.     I   do  not  tliiuk   I  ought   to 
oiffer  from  this  conclusion  or  inference  of  fact  ■  and 
accepting  thin  conclusion,  it  would  not  be  right  to 
review  the  decision  in  f«ct  of  the  judge  who  tried  the 
case  and   saw  and   heard  the   witnesaea.     I    think, 
however,  that  I  ought  to  point  out  that,  in  my  view 
It  would  be  inconsistent  with  the  view  expressed  by 
I-oid  Westbury  in  St.  ihin^  >i,n,n,;„,  Co.  v.  Ti,.piiig, 
m    the    passages    I    have    already  r-aii,    and    abo 
ui<»nBU>tent   with   the  view   expressed  by  Thesi-'er. 
WL     i**    Slurge^    V.    Briiitjm'in,    where     he    says: 
"Whether    anything    is    a    nuisHWce     or    not    is    a 
qucntion  to  be  determined,   mt  merely  by  abstract 
consideration  of  the   thing  itself,  but  in  reference  to 
lU    oiroumatances  ;    what   w.iuld   be  a   nuisance    in 
ilgr&ye- square  would  not  necessarily  be  so  in  Ber- 
:mdsey,  and  wharea  locality  is  devoted  to  a  particular 
trade  or  manufacture  carried  on  by  the  traders  or 
manufacturers  in  a  parUctilar  and  eslah  ished  manner 
--M  constitutmg  a  public  nuisance,  judges  and  juries 
>nld  bejuatifle.!  in  findiug,  and  may  be  trusted  to 
id,  that  tbe  trade  or  manufacture  so  carried  on  is 
't  a    private  or  actionable  wrong."      It  would  be 
loonaiatsnt.   in   my    opinion,    with  the   abr.ve-cited 
«g«a  to  hold  th*t  the  fact  that  night  work  caused 
seiious  disturbance  to  the  plaintiff  and  his  family 
'  »  locality  devoied  to  a  particular  trade  carried  on 
the  traders  in  a  particular  and  establisherl  manner, 
-*ituted  private  and  actionable  wrong.     Nor  do  I 
^__.._  that  the  fact  that  the  noi^o  of  the  defendant's 
prmting  machine  wa«  a  substantial  addition  to  p'e- 
enstin^  noises  would  amount  to  a  legal  nuisance,  if 
■Brfi  noise  was  only  the  result  of  carrying  on  tbe  trade 
e  district  devote!  to  that  trade  according  to  the 
irlicnlar  and  establishf  d  manner.     So  to  hold  would 
wy  judgmei,t.   bo  to  disregard   the  standard  of 
imfort  which  a  person  living  in  auch  a  district  would 
we  a  nght  to  ciiiect ;  and,  in  effect,  to  hold,  as  Mr. 
lU    M-gued,   that  the  plaintiflF  in   such   ciroum- 
"t   would    have    suffered    a   private  actionable 
J,  UBleae  the  defendant  could  establish  a  pre- 
■iptive  nght,  which  I  much  doubt  whether  be  could 
sr  do  in  resp«ot  of  «  nuisance  which  he  could  not 
piwant.    and    therefoiw    oould    not    acquiesce    in. 


Court  of  Appi^l. 


1    do    not    think,    to    use    the    words    of    Lord 
Westhury.  that    the  plaintiff   wo"ld   have,  in   such 
a    district,    a    good    cause    of    action    merely    "be- 
cause  to  himaelf  individiuiUy  there  may  arise  muoh 
discomfort    from    the    trade    carried    on"     in    the 
newly  opened  printing  office.     It  may  be,  however 
tbat  Warnugton,  J,,  did  not  intenJ  by  hia  judgment 
anything  to  the  contrary  of  this,  and  intended  to  find 
that  the  defendants'  trade  was  not  carried  on  in  the 
particular  and   established  manner  of  the  printing 
district,    but    caused     serious    disturbances    to    the 
plaintiff  and  his  family  by  making  noises  in  excess  of 
those  made  by  carrying  on  the  trade  in  the  particular 
and  esUblished  manner  of  the  trade  of  the  district. 
1  should  not  myself  have  arrived  at  this  conclusion 
on  the  evidence  as  it  uppears  from  reading  the  notes, 
but  I  agree  that  thi<  is  not  a  auffioieut  ground  for 
reviewing  the  decision  of  the  lea'nod  judge  if  he,  in 
fact,  applied  the  principle*  esUbli^hed  by  St  Hehm 
Sn-Uiiiii  Co.  V.  Tippinii  and  Sttirgrs  v.  Briifgm'in.     la 
my  opinion  this  appeal  should  be  diamissod. 


STmuNG,  L,J  -The  plaintiff  in  this  action  com- 
pliiina  of  a  nuisance  by  noise,  canning  serious  inter- 
terouce  with  the  physical  comfort  of  himself  and  his 
family.    The  plaintiff  hw  been  for  the  Wt  seventeen 
or  eighteen  years,  and  still  is,  the  occupier  of  a  house. 
No.  8,  Gitugh-Mijaaro.  situate  in  the  City  of  London! 
m  the  heart  of  a  district  the  buildings  in  which  are, 
to   a  large  extent,    used   for  carrying  on    printing 
busuiesses.     He  himself  carries  on  the  busineas  of  » 
dairyman  on  the  ground- floor  of  his  house  ;  the  rest 
IS  occupied  as  a  retti.lence  by  himself  and  his  family. 
Down  to  a  time  shortly  befcire  the  com-reneement  of 
this  action  no  printing  business  was  carried  on  in  either 
of  the  houses  winch  lidjoin  the  plaintiff'a,  but  recently 
the  defendants  have  esta-^linhed  printing  works  in  No, 
10.  Wine  Office-court,  which  is  one  of  those  adjoining 
houses,  and  Warringtcjn,  J.,  haa  held  thut  these  worlS 
are  so  carried  on  during  the  night  (not  by  dayj  as  to 
amount  to  a  legal  nuisance  entitling  the  plaintiff 
to    an    injunction,    which    the    learned    judge    haa 
granted.     Prom  this  decision  the  present  appeal  has 
been  brought.     The  learned  judge,  at  the  commence- 
ment of  his  judgment,  haa  stated  tbe  legal  principles 
on  which  he  proposed  to  act,  and  the  learned  counsel 
who  appeared  for  the  appelbinta  admitted,  stid  in  my 
opinion  rightly  admitted,  that  no  fault  could  be  found 
with  the  law  as  laid  down  by  his  lordship.     What 
they  alleged  was  that  the  learned  judge  had  failed  to 
give  due  effact  to  the  principles  which  he  himself  laid 
down.     Warrington,  J,,  said  (among  other  things  not 
nec-Ksary  to  be  stated)  that,  for  the  purpotes  of  his 
decision,  he  was  not  to  look  at  the  defendants'  opera- 
tions in  the  abatract    and    by    themselves,    but  in 
connection  with  all  the  circumstances  of  the  locality, 
and  m  particular  with  regard  to  tbe  trades  uaually 
earned  on  there  and  tbe  noises  and  disturbance  exist- 
log  prior  to  the  commencement  of  the  defendants' 
operations;    but  that  if,  after  taking  these  circum- 
Btancea  into  consideration,    he   found  a  serious  and 
not  merely  a  slight  interference  with  the  plain tir* 
comfi  rt,  he  thought  it  his  duty  to  interfere.     It  is 
contended  that  the  learned  judge,  in  coming  to  the 
conclusion  that  a  serious  and   not  merely  a  alight 
interference     had     been    caua'd     by    the    defend- 
ants'  operations,    applied    a    wrong    standard,    and 
treated  as  serious  an    amount   of  noise  which   was 
not  such  according  to   the  standard  of  a  printing 
neighbourhood,  though  it  might  be  serious  accord- 
ing   to    the    standard    of    a    London    West   End 
square,    or,    still     more    so.    of     a    qniet    country 
neighbourhood.     I  am  unable  to  see  that  this  con- 
tention IS  well   founded.     What  I  understand   the 
learned  judge  to  have  done  is  to  consider,  first,  the 
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noise  and  diatarbanoe  which  exigted  at  the   com- 

menoement    of    the    defendaute'    operations ;    and, 
secondly,  the  noUe  and  disturbtince  caused  by  tne 
defendaeta'  operations  themaelveB ;  and  tn  have  come 
to  the  conclusion  that  thoae  noises  and  diaturbances 
taken  together  create  an  amount  of   discomfort  by 
niEht  in  exceaa    of  that  which   an  ordinary  person 
could   reasonably  be  expected  to  put  up  with  ma 
DrintinK  neighbourhood.     Although  he  does  not,  in 
Lis  Bniil  concliisicna,  use  predsely  the  same  language 
in  bis  fiuding  with  respect  to  the  mght  work  aa  he 
does  in  his  finding  with  respect  to  the  day  wor*,  1 
think  he  meant  to  find  that  in  one  case  be  did  not, 
whily  in  the  other  he  did,  find  such   a   aubstantial 
addition    to  pre-eiiating   noiaea   as    amounted  to  ft 
legal  nuisance.     And  though  he  does  not  say  m  ao 
many  words  that  on  both  findings  he  bore  lO  mind 
the   circumstances   of    the  locality.   I,   nevertheless, 
think  that  that  also  was  hia  meamng.     Havmg  oon- 
aidered  the  OTidence.  I  find  myself  unable  to  differ 
from  the  deciaion  of  Warrington,  J„  as  I  understand 
it,   and,  in  my  opinion,  the  appeal  ought    to    be 
dismiaied. 


Cozenb-Hardy,  L.J.— This  is  an  appeal  froni  the 
iudgment  of  Warrington,   J-   who  has  granted   an 
injmiction  restraining  the  defendauU  from  so  working 
a  printing  machine  as  to  occasion  a  nuisance  to  the 
plaintiff.    The  plaintiff  baa  for  geventeen  years  been 
residing  with  bis  family  at  8.  aough-aquare,  Bleet- 
street      In  the  lower  part  of  the  house  he  carries  oa  a 
milk  business.    The  defendants'  machine  is  next  door 
to  the  plmnlirs  house.    This  is  a  district  specially 
de»oted  to  the  printing  and  alhed  trades,  mo**  »' 
which  are  noisy,  though  not  till  equally  noisy.     The 
district  is  one  in  which  it  is  not  reasonable  to  expect 
the  aame  quiet  and  freedom  from  noise  as  might  be 
looked  for  in  wore  purely  reaideotial  neighbourhoods. 
Warrington,  J.,  has  atated  the  legal  principlea  which 
it  was  hia  duty  to  apply  as  foUowa.     [His  lordship 
then  read  the  iwrtion  of  the  judgment  of  Wamngton, 
J.,  that  appears  liboTe,]     In  my  opinion  that  is  a 
statement  of  the  law  which  is  not  only  accumte.  but 
adequate.    He  theu  proceeds  to  deal  with  the  evidence. 
Ho  does  not  leave  us  to  infer  the  conclusions  at  which 
he  ha«  arrived,  for  he  stales  certain  defimte  findings 
of  fact.    The  first  ia  that,  although  in  the  daytime  the 
plaintiff  must  have  been  subject  to  some  noiae  from 
printing  worka  in  the  immediate  neighbourhood,  no 
aisturhsnce  at  night  was  caused  by  noise  arising  from 
any  of  these  sources.     Ho  tinds,  secondly,  that  as 
regards  ordinary  working  houra  in  the  dayUme  the 
p'aintitf  had  not  proved  such  »  substantial  addition  to 
pro-exUting  noises  as  would  amount  to  a  legal  nm- 
ianoe     He  finds,  thirdly,  that  the  night  working  of 
the  defendants'  machine  causes  a  senous  disturbance 
to  the  plaintiff  and  his  family  such  aa  had  not  pre- 
viously been  experienced  by  them,  and  he  held  this  to 
be  a  legal  nuisance  entitling  the  plaintiff  to  an  m- 
iunction.     In  my  opinion  it  ia  not  right  for  the  Court 
of  Appeal  in  a  case  like  thU  to  overrule  the  decision 
on  issues  of  fact  of  a  judge  who  has  seen  and  heard 
the  witnesses ;  and,  this  being  ao,  I  thmk  the  appeal 
must  fail.     I  cannot  doubt  that  the  learned  judge  did 
ftTiply  the  legal  principles  he  himself  enunciated,  and 
I  do  not  think  we  ought  to  embark  upon  the  con- 
■ideration  of  the  question  whether  his  mmd  may  not 
have  been  intlaenced  by  some  other  legal  view  than 
that  expressed  by  him,    but  some  argumentB  were 
raised   by  counsel    for  the   uppellants  and  for  the 
reepcndenta  to  which  I  deaire  shortly  to  refer.    It  was 
gtrenuoualy  contended  by  Mr.  Duke  that  a  person 
living  in  a  district  apecoally  devoted  to  a  particular 
trade  cannot    complain   of   any    nmsance  by    noise 
caused  by  the  carrj-ing  on  of  any  branch  of  that  trade 


without  carelessness  and  in  a  reasonable  manner.    I 
cannot  assent  to  this  argument.    A  reaidept  in  suck 
a  neighbourhood  must  put  up  with  a  certain  amount 
of  noise.    The  standard  of  comfort  differs  according 
to   the  situation   of  the  property  and  the  class  Ct 
people  who  inhabit  it.    This  idea  ia  expressed  by  Lord 
Thesiger.  L.J,,  m  Sturgtt  v.  Bridgmin.  when  he  said 
that  what  might  be  a  nuisance  in  Belgrave-aquare 
would  not  be  a  nuisance  in  Whit6chapel._     f'^t  T'*;^*: 
ever  the  standard  of  comfort  in  a  parbcular  dmtnd 
may  be,  I  think  the  addition  of  a  fresh  noue  caused 
by  the  defendants'  works  may  be  so  substantial  as  to 
create  a  legal   nuisance.     It  does  not  foUow  that 
because  I  live,   aay,  in  the  manufacturing  part  of 
Sheffield   I   cannot  complain  if  a  s t^m -hammer  w 
introduced  next  door,  and  ao  worked  m  to   reudw 
sleep  at  night  almost  impossible,  although  previou^l 
to    ita    introduction    n.y    houee    was    a    reasonably 
comfortable  abode,  having  regard  to  the  loc^'J^^- 
ard ;  and   it  would  be  no  answer  to  say   that  toe 
steam-hammer    is    of    the    most    modem    approved 
pattern   and   is   reasonably  worked.     In  abort,  n  » 
substantial  addition  ia  found  as  a  fact  it  «  »o  anaw 
to  say  that  the  neighbourhood  is  noisy,  and  llJat  tc« 
defendants'  machinery  is  of  first-class  character.    It 
wa*,  on  the  other  hand,  urged  by  Mr    Terrell  ^ 
any  kind  of  noise  occasioning  discomfort  i»  acnoname 
unless  the  defendant  can  prove  a  prtscnptive  ngbt  to 
create  a  noise.     I  do  not  think  this  argument  can  to 

supported,  and  I  see  "°  8^°""/ /«^«"PP2r»,„t; 
Warrington,  J.,  was  influenced  by  't.  The  lower 
standai^  of  comfort  existing  in  \fhitechapel  would 
equaUy  exist  in  one  of  the  numerous  distncts  M 
have  sprung  up  in  late  years  on  the  outatorta  ome 
city,  and  which  are  occupied  by  persons  ot."B8«me 
clMS  as  those  who  occupy  the  older  bouses  in  White- 
chapel.  In  short,  prcBcription  has  ^t^"^?.  *ir 
with  the  case.  In  the  result  I  accept  Warrmgt^ 
J.'s,  findings  of  fact  and  bis  enuncialion  of  Jegu 
principlea,  and  I  think  that  this  appeal  must  b» 
dismissed. 


Solicitor  for  the  appellants,  M.  W.  Sfifceman. 
Solicitor  for  the  respondent,  //.  E.  QHfflth. 


Nov.  1,  2.  8. 


From  Chan.  Biv.  j 

{Vaugban  Williams,  Stirling,  and  J 

Oozens-Hardy,  L.JJ.)  ) 

Mahciiionebs  ot  Huktly  if.  Gashbix.  (o.) 

Pradke— Pleading— Embarr<x»»in<j  tridontment  of  ^ 

—Ahmt  of  prvcat  of  court-Striking  oul-Marr^ta 

^oman-S^parate^taU-Be^traint  «u  ""'•'^'^''^  ^ 

Costt-Married  Wointti'i  Proptriij  Azt,  188d  t«»  « 

67  Vict.  c.  63),  t.  2. 

IFAer*  o  writ  i*  embarrauit>,j  Ucautf  tht  «"'i«''«^j 
th^ton  ,taU  claim*  wilfully  framed  m  a  wan-xr  W 
wr,«o(  bt  tupjxirted,  that  art  not  mad*  '" S««'/'"'*'*L 
th.,1  art  irrationally  too  gfntral,  tt  u  the  prop^^ 
to  ttriki:  ot>t  the  un-it  altogether  wttk  tta  endoriemfnU,  "» 
with  leavt  to  iisutafresh  vrrit  in  proper  form. 

A  married  vioman,  who  i»  the  real  P'^'^/.'^'j, 
action,  may,  ii;hen  htr  adion  ia  dum>>.^  "'T^^ 
ordered,  undtr  oection  2  of  the  Marrud  rf'om«.  ^^W 
A^t,  1883  (56  *  57  Vict.  c.  63),  to  i^iy  ew**.  «*2z!S 
out  0/ property  teltM  for  1^  separate  uae  ^'f'^'^, 
of  anticipatim,  but  it  i*  not  necttiary  to  ofpw* 
recti cer,  , ,  , 

This  was  an  appeal  from  a  jndgment  of  Kekewca,_ 
It  appeared  that  the  plaintiff,  who  was  a  dauga"" 

(a,)  Ee^rted~b^H3SET   Stephem,   B»q.,  Btf- 
ri»ter-ftt-L«w. 
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Or.  OF  App.       Margbiohkss  of  HcFwri.T  v.  QASKZhu—ltt  rb  Qbh^st,  Bt/LOSAia,  ft  Co.     Hiaa  Cotirt,  " 


oi  Sir  Wiliiun  Cunliffe  Brooks,  Bart.,  de(;«aaed,  bad 
commeiiced  prooeediugB  in  the  Scotch  courts  for  a 
declaration  that  her  father,  ih«  testator,  was  a 
domiciled  Scotchman  at  the  date  of  his  death,  aud 
that  she  was  for  that  reason  entitled  to  legitim  out  of 
bis  peraonatty. 

The  Scotch  courts  decided  that  ho  was  a  domicQed 
Englishman  at  the  time  of  his  death,  aod  the  plaintiiF 
appealed  to  the  House  of  Lords,  where  the  appeal  la 
uow  pending. 

The  prenent  action  was  brought  agaioat  the  trustees 
of  the  will  of  Sir  William  Ouuliffa  Brooks,  and  the 
writ,  inter  alia,  claimed  in  its  indorsemeuta  adniimatra- 
tion  of  the  deceased's  real  and  personal  estate,  a 
declaration  that  utitU  pi  aiu tiffs  claim  for  leyitim  was 
wtiafied  noae  of  the  deceased's  assets  should  be  dis~ 
powd  of ;  a  d eel ara lion  that  plaintiff  was  entitled  to 
a  1i«n  on  the  Scotch  real  estate  on  account  of  per- 
Buuient  improvements  thereon. 

These  iudorsementa  were  considered  by  the 
defendants  an  abuse  of  the  process  of  the  court 
because  the  claims  wrre  not  within  the  jurisdiction 
of  the  English  courts,  and  it  was  held  by  Kekewieb, 
J.,  that  certain  uf  the  claims  should  be  struck  out  as 
being  embarrassing  and  an  abuse  of  the  court's  pro- 
ceiB,  and  from  this  order  the  plaintiff  appealed. 

P,  0.  Lawrencr,  K.C.,  and  Ward  Cohiriilijt,  for  the 
appellants. — There  is  nothing  frivolous  and  vesfatioua 
in  im  aotion,  the  object  of  which  is  to  preserve 
plaintiffii'  intftests  peudiug  an  appeal  to  the  House 
of  Lords.  An  action  should  not  be  stoppt-d  merely 
because  it  is  embarassing.  The  plaintiffs  are  acting 
hondfidf. 

Steii'art  Smith,  K.C,  and  C,  G.  Church,  tat 
raepondenta,  were  not  called  upon. 

Vauquan  Williams,  L,J.  —  The  judgment  of 
Eekewich,  J.,  was  too  leuient.  When  an  iudorsemeut 
is  as  vicious  in  the  way  thi»  oue  i»  the  court  should, 
imtead  of  striking  out  this  aud  that  portion,  strike 
out  the  whole  of  the  iudoraemeut  and  leave  plaintiff 
at  hberty  to  issue  a  uew  writ  wherein  he  shall  state 
tiie  claims  on  which  he  realty  relies.  With  respect  to 
the  claim  for  hijittm,  it  is  obvious  that  the  right  of 
%«'(tm  gives  no  speJBc  right  against  real  property, 
pl^n tiffs  had  no  right  to  administration  of  the  real 
estate  and  tht?  claim  was  intentionally  framed  in  a 
manner  that  could  not  be  supported ;  in  other 
paragraphs  there  are  claims  not  luade  bonH  fidt,  since 
their  bads  ia  the  Scotch  right  of  legllim  and  are 
claims  held  unfowidod  by  the  Scotch  courts ;  other 
indorsements  disclose  an  intentional  want  of  parti- 
cularity aud  arc  emfiarasaiug  because  of  their 
generality.  In  these  circumstances,  having  regard  to 
what  has  be^n  deliberately  done,  we  shall  ittrikc  out  the 
writ  altogether  and  leuve  plaintiff  at  liberty  to  issue 
a  new  writ  iu  which  she  may  state  her  claims 
ioisUigibly,  and  not  claims  that  cauDot  be  supported. 
tu  substance,  therefore,  the  judgment  of  Kekewich, 
J>,  will  be  affirmed,  but  the  form  of  the  remedy  will 
b«  different,  and  the  appe^  should  be  dismissed  with 
cotts. 

8TrB14Va,  L.J.,  was  of  the  same  opinion.  The 
writ  in  it*  present  form  is  an  abuse  ol  the  prooeas  of 
the  oourt, 

CozjiNS-HARDY,  L.J. —I  agrte.  It  would  be 
shocking  if  we  were  not  at  liberty  to  put  a  stop  to  a 
plain  abuse  of  the  conrt's  process  and  a  a  attempt  to 
1IM  Uuit  pTOoesa  for  an  illegitimate  objeot.  We  should 
not  tieker  and  amend  the  writ  ia  the  drouaiataaces 
of  this  case.  I  think  our  proper  course  ia  to  strike  out 
the  wfit  and  leave  plaintiff  at  liberty  to  commence  an 
action  claioiing  such  fMn(  as  she  may  be  adviaed,  and 
in  a  form  not  open    to   such  objection  a  as    in   this , 


action._    The  Judgment  of  Kokewiah,  J.,  was  right  as 
far  us  it  went. 

Nov.  8. — Church,  for  the  respondents,  stated  that 
under  her  father's  will  plaintiff  had  certain  property 
settled  to  her  separate  use  without  power  of  anticipa- 
tio-n.  He  naked  that  the  costs  when  taxed  should  be 
paid  ont  of  her  separate  estate,  notwithatandiug  the 
restraint,  under  section  2  of  the  Mariied  Women' • 
Propoity  Act.  1893  (56  &  o7  Viet.  o.  63). 

He  cited  Pawle}/  v.  Pawleu,  53  W.  E.  375,  [1905] 
1  Ch.  J93.  ■ 

Ward  Ciildridge,  for  appellant. — Husband  and  wife 
are  in  this  case  co- plaint  ffd.  There  is  no  authority 
for  making  such  an  order. 

Taughan  Willlamb,  L.J, — The  lection  covers  the 
oaae,  and  an  order  will  be  made  for  payment  of  the 
costs  wheu  taxed  out  of  the  plain tifta'  separate 
property  but  there  will  be  no  order  for  receiver. 

Solicitors  for  appellants,  L,  C,  Weathertty. 

Solicitors  for  respondent,  Rackhim  «fc  Co. 


I^tgt)  ^ouct  of  jiustici. 


Chan.  Dir.  i 
Far  well,  J.  j 


Nov.  24,  28. 


In  re  GaAST,  BuLCBAia,  &  Co,  (a.) 

Solicitor —  C'osU —  Taxation —  Taxing-master'a  ccrti/icate 
— AUtrtitivn  by  aubititution  of  itcm—Correetion  of 
nrithmHlcal  err<ir — Inchuion  in  bill  o/rtnii  of  dej)Oiit 
uniUr  Bankruittctf  Rulci,  r,  lil-~  Solicitors  Act,  18^3 
(6  <fc  7  Viet.  e.  73}. 

On  a  rtvtcw  o/tajration  of  bill*  of  coat*, 

Ilelil,  that  the  taxing-maittr  ma^  not  allow  an  improper 
item  in  a  bill  to  stand  in  place  of  a  proper  ittm  omiittd, 
bttt  that  he  mat/  correct  on  arithmetical  error,  becaiue  he 
and  his  client  are  equalli/  aile  to  check  the  result  in  tha 
latter  case.  A  deposit  paid  under  rule  147  of  the  Bank- 
raptcif  Sitles,  on  presentation  of  a  bankruptci/  petition,  is 
properly  inchtded  in  a  hill  of  cotts. 

In  re  Oarven,  8  Beav.  436 ;  In  re  Walters,  9  Beav. 
299;  In  re  Thompson,  34  IF.  R.  112.  3*J  Ch.  D.  441, 
foUouied, 

Summons. 

Tliia  was  a  aummona  to  review  taxation  under  the 
Solicitors  Act,  1843,  under  the  following  circum' 
stances : 

Meaars.  Qrant,  Bulcraig,  &  Co.  had  acted  as  solicitors 
for  a  Mr.  Croft,  and  had  delivered  three  bills  of  fees, 
charges,  and  disbursements  amounting  respectively 
to  £110  38.  8d.,  £16  13s.  lOd.,  and  £7  Hs.  6d.,  a 
total  of  £134  128. 

A  common  order  under  the  Solicitors  Act,  1843, 
was  obtained  on  the  8th  of  December,  1904,  ordering 
the  taxing-master  to  tax  and  settle  these  three  bills, 
and  containing  the  usual  provision  that  if  more  than 
one -sixth  were  taxed  off  the  bills  tbo  soUcitors  were 
to  pay  the  coats  of  taxatiou,  but  if  less  than  one- 
sixflj  were  taxed  off,  then  Mr.  Croft  was  to  pay  the 
costs  of  taxation. 

Tho  taxing-master  taxed  oE  S.2'i  48.  6d.,  and  in  his 
certificate  stated  that  he  bad  taxed  and  settled  the 
bills  at  £111  7s.  6d,,  and  that  this  aum,  a«  he  had 
dealt  with  the  billa,  entitled  the  lolicttora  to  the  costs 
of  taxation. 

At  the  taxation  three  objections  were  taken  by  the 

(o.)  Eeported  by  0.  H.  Cardbk  Noad,  Bsq„ 
Barrister  -  at'La  w. 
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Ik  re  Grant,  Bclg&aio,  &  Go. 


HioB  Court. 


eolicitora  representing  Mr.  Croft,  and  overruled  by 
tha  taxing-mMtBr.aoy  one  of  which,  if  allowed,  would 
have  caused  the  coBt«  of  the  taxation  to  b«  paid  bjr 
Mmiib.  OTant,  Bulctstfr,  &  Co.  iiutead  of  by  Mr.  Croft : 

1.  An  item  of  3s.  4d.  "  for  attonding  and  drawing 
tip  order  and  copies  "  wan  admitted  aot  to  be  charge- 
able, but  had  been  allowed  by  the  taring -master 
beoauie  the  solicitor  on  the  same  occasion  might  bave 
charged  48.  6d.  for  "  notice  of  application  and  copies 
to  file  and  service,"  but  bad  not  done  so. 

2.  The  bill  of  £7  14a.  6d.  was  discovered  to  be 
TTongly  added,  and  had  been  allowed  by  the  taxing- 
master  to  stand  as  if  it  had  been  originally  delivered 
for  a  total  amount  of  £6  14s.  6d. 

3.  An  item  of  £6  for  a  deposit  paid  on  the  presenta- 
tion of  a  bankruptcy  petition  was  entered  in  the  bill 
of  costs,  but  was  objected  to  on  the  ground  that  it 
ought  to  have  appeared  in  the  cash  account  and 
should  be  carried  over  to  such  account.  It  had  been 
allowed  by  the  master  on  the  ground  that  it  was  a 
court  fee  and  a«  a  payukent  made  by  the  solicitors  in 
pursnanos  of  their  professional  duty.  This  summons 
asked  for  the  review  of  the  taxing-master's  dedsious 
on  these  three  pointfl. 

A)hton  OroM,  for  the  applicant,  now  asked  for  a 
reversal  of  all  three  decisions,  objecting  that  the  first 
two  were  outside  the  sphere  of  the  master's  discretion 
when  taxing  a  bill,  and  that  the  third  item  was 
wrongly  allowed,  being  of  the  natnre  of  the  payment 
in  the  case  of  In  re  Kingdon  and  Wilson,  50  W.  E. 
633,  [1902]  2  Ch.  242,  where  it  was  decided  that 
payments  for  estate  duty  should  not  be  included  in  a 
bill  of  comU. 

CoKiu-ffai'dg,  for  the  retpondeats. 

Car.  adv.  vuH. 

Faxwels,,  J.,  in  a  considered  judgment,  stated  the 
above  facts  and  continued  :  There  is  an  unbroken  line 
of  authotities  since  the  passing  of  the  Act  which 
establishes  that,  for  the  purposes  of  taxation  under  the 
Act,  and  the  coats  thereof,  the  solicitor  is  bound  by 
the  bill  that  he  has  delivered.  In  the  case  of  lit  re 
Carvtn,  8  Beav.  436,  Lord  Langdale  says  that,  "  if  a 
solicitor  has  delivered  his  bill,  he  is  bound  by  it,  and 
the  taxation  must  be  on  that  bill ;  he  is  not  entitled  as 
of  course  to  reduce  his  demand  or  to  reserve  the  power 
of  delivering  a  bill  containing  other  charges."  Another 
general  rule  was  recognized  and  approved  by  the 
Court  of  Appeal  in  In  re  Stathtr,  18  W.  E.  1079,  B 
Ch.  App.  694;  and  again  in  In  re  Thompton,  34 
W.  E.  112,  30  Ch.  D.  441,  where  Cotton,  L.J.,  says, 
at  p.  448:  "Now  it  has  been  well  establisbed  that, 
when  a  solicitor  sends  in  his  bill,  he  gives  the  client 
to  whom  he  sends  it  a  right  to  have  that  bill  taxed. 
,  ,  ,  The  rule  has  been  carried  so  far  that  even 
when  objections  have  been  made  to  particular  items  of 
a  bill  delivered,  and  the  solicitors  have,  with  the  assent 
of  the  client,  taken  back  the  bill  for  the  purpose  of 
reconsideration,  and  have  struck  out  certain  items,  the 
court  has  held  that  the  biU  to  be  taxed  must  be  the  bill 
as  it  was  originally  sent  in  and  not  the  bill  as  amended." 
Nor  has  the  taxing-master  any  power  to  add  or  strike 
out  items ;  his  functions,  as  defined  by  the  order,  are 
to  tax  and  settle.  To  "  tax  "  is  to  deal  seriatim  with 
each  item  by  way  of  allowauce  or  disallowance.  To 
"  setUe  "  is  finally  to  ascertain  the  amount  (if  any) 
recoverable.  The  only  way  in  which  the  soUoitor  can 
add  or  strike  out  items,  or  increase  amounts,  is  by 
qpeoial  application  to  tbe  court,  as  was  done  in  In  re 
WalttTi,  9  Beav.  299,  and  In  re  Whallty,  4  W.  E.  Ch. 
Dig.  91,  SO  Beav.  SST ;  but  such  alteration  is  not  allowed 
to  affect  the  coats  of  taxation  of  the  original  bill,  it  is 
merely  to  prevent  the  solicitor  from  losing  charges 
which  he  is  entitled  to  make,  but  has  overlooked ;  in 


neither  case  is  he  allowed  to  dinunisb  the  amount  of 
bis  charges.  The  reason  for  the  rule  is  stated  by 
Cotton,  Ij.J,,  in  In  re  Thompson :  "it  was  bud  down 
to  prevent  any  attempt  being  made  by  solicitors  to 
impose  on  clients,  who  did  not  know  what  the  proper^ 
charges  were,  by  sending  in  a  bill  which  could  no" 
stand  taxation  and  then,  when  taxation  was  insisti 
on  or  threatened,  sending  in  a  bill  which  they  I 
would  stand  taxation."  The  solicitor  is  treats  i  stricUj 
because  he  is  dealing  with  his  client  in  a  matter  in 
which  the  solicitor  is  an  expert  and  the  dient  is  not, 
but  the  reasoning  has  no  application  to  details  which 
are  not  tlie  subject  of  taxation  and  the  accuracy  of 
which  the  client  is  as  well  able  to  test  as  tbe  solicitor ; 
such  matters  became  mere  matters  of  evidence,  and 
the  taxing-master  may  allow  tbe  solicitor  to  correct 
blunders  therein  if,  in  his  discretion,  he  thinks  proper 
to  do  so.  Thus,  in  Williams  v.  Barber,  4  Taunt.  BOS, 
it  was  held  that  a  mistake  in  tbe  dates  (e.^..  Trinity 
Vacation  instead  of  Hilary)  did  not  vitiate  a  bill  so 
as  to  support  a  motion  for  a  new  trial  on  the  ground 
that  the  plaintiff  had  not  delivered  a  correct  mn  soch 
as  was  required  by  the  statute  then  in  furce.  By  parity 
of  reasoning,  I  think  that  the  taxing-master  might 
tax  an  item  although  the  date  was  wrongly  given 
and  might  allow  the  error  to  be  corrected  if  ho  finds 
that  he  can  do  so  without  injustice  to  the  client.  Tbe 
principles  that  I  have  stated  dispose  of  the  first  two 
items.  The  first  is  :  "  3s.  4d.  for  attending  and  draw- 
ing up  order  and  copies."  This  is  admittedly  not, 
charseable  at  all ;  but  tbe  solicitor  might  have  cha 
4f.  6d.,  for  notioe  of  application  and  copies  to 
and  service,  and  omitted  to  do  so.  The  taxing- 
master,  to  quote  his  own  words,  "  has  left  the  3s.  4d. 
item,  which  is  not  strit:tly  chargeable,  to  cover  tha 
work  done  in  respect  of  tbe  above  named."  In  othsr 
words,  he  has  disallowed  the  item  as  charged  and  has 
altered  the  bill  by  substituting  another  item. 
In  my  opinion,  be  cannot  do  this,  aod  the  sum- 
mons succeeds  in  respect  of  this  3j.  4d.  The  second 
item  is  an  error  in  casting.  The  bill  delivered  is  for 
£7  14s.  6d.,  but  the  items  amount  only  to  £6  14a.  fld. 
The  taxing,  master  has  c  rrected  the  casting,  and  I 
am  of  opinion  that  he  was  right  in  so  doing.  This 
is  not  taxation,  but  arithmetic,  and  the  client  was  as 
competent  to  add  up  a  row  of  figures  as  the  solicitor. 
It  is  objected  that  the  order  mentions  £7  14s.  6d.  ■> 
the  amount  of  tbe  bill  to  be  taxed,  but  this  ia  mAy 
for  the  purpose  of  identifying  tbe  bill.  If  neoeasaiy, 
I  should  have  no  difficulty  in  amending  this  error 
under  tbe  slip  order.  The  last  item  is  £5,  tha 
deposit  paid  under  rule  147  of  the  Bankruptcy  Rales, 
1898.  It  was  contended  on  the  authority  of  In  rt 
BuckisfU,  fiOW.  B.  629,  rifl02]  2  Ch.  396,  and  In  rt 
Kingdon,  80  W.  E.  533,  tl902]  2  Ch.  242,  that  this 
sum  ought  to  have  been  included  in  the  solicitors' 
cash  account  and  not  in  the  bill  of  costs.  The 
tvxing-master  disallowed  the  objection,  and  there 
was  a  di«j;iute  before  on  the  question  whether  he  had 
stated  that  it  was  tbe  settled  practice  to  insert  tnoh 
deposit  in  the  bill  of  costs,  although  this  is  not  the 
reason  g^ven  for  bis  decision.  I  accordingly  reaerred 
my  judgment  in  order  that  I  might  commnnicftte 
with  tbe  senior  taxing-master,  because,  in  matters  of 
this  sort  where  no  principle  of  justioe  is  involved,  I 
should  be  slow  to  disturb  the  settled  practice,  eveo 
although  such  practice  should  appear  inconsistent 
with  decisions  in  cases  that  appear  analogous.  Tha 
taxing-master  informs  me,  after  inquiry  amongst  his 
brother  taxing-masters,  that  there  is  no  settled 
practice  in  tbe  Chancery  Taxing  Office,  but  be  refers 
me  to  mle  112(1)  of  the  Bankruptcy  Rules  and  the 
scale  of  costs  thereunder,  and  I  find  in  the  latter  (wt 
out  in  Wilbama  on  Bankruptcy  (6th  ed.),  p.  663)  Uia 
following :  "  Attending  official  twxiver  with  depodt. 
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tir  Bl  WALBSAir,  DI0X48ED. 


High  Coubt. 


6s.  8d.  The  amoant  of  the  depoait  ui  to  be  charged 
in  the  petitioDiDg  creditor's  bill  of  coats."  I  bold, 
therefoie,  that  this  £5  was  rightly  inserted  in  the 
bill  of  ooats  and  that  the  client's  objection  thereto 
fails.  The  result  is  that  the  applicnut  succeeds  on 
the  3s.  4d.  and  fails  on  the  £1  and  the  £5— i.e.,  he 
Buooeeds  on  one  and  fails  in  two  of  his  three  objec- 
tions.  I  Bcoordingly  give  him  one-third  and  order 
bim  to  pay  two-thirds  of  the  coats  of  this  appUcktion. 
In  other  words,  there  will  bo  a  set-off  of  the  coats, 
and  be  will  pay  the  soUcitors  one-third  of  the  cobts  of 
this  application. 

Solicitors,  Cobum  i*  Co, ;  Orant,  Bulcrafg,  ifc  Co. 


Chan.  DiT.  (  _       „    ,  „ 

Joyce.  J.   j  Hot.  2,  18. 

In  re  WALBTUUf,  DECEASED. 

MiurZB  «.  Walbran.  (o.) 

WiU — Cbnsfpuefion — Btqttrat  between  the  ehildrtn  of  A. 
and  B. 

By  her  will  the  testatrix  i/nve  a  moitty  of  certain 
propfrfy  to  be  equally  divided  between  the  ehildren  of 
F.  M.,  now  of  Leedi,  and  J.  0..  of  New  York,  or  their 
heirs.  Both  F,  M.andJ.  C.  were  nrphewt  of  the  hti»band 
of  the  ieitairix,  and  were  both  alive  and  had  children 
livinff  at  the.  dtath  of  tettatrix,  but  F.  M.  had  not  t/un 
ban  for  some  i/eart  living  with  hit  family. 

Field,  that  the  gift  wa*  to  tht  children  of  F,  M.  and  to 
J.  C.  pertonally,  and  that  the  dioiiion  wa»  to  ht  into 
moiHie*,  one  moiety  going  to  the  children  of  F.  M.  and 
the  other  moiety  going  to  J,  C 

Adjonmed  summona. 

The  testatrij,  Jane  Wslbran,  by  her  will  dated  the 
26th  of  September,  1903,  after  appointing  the  plain- 
HBb  to  he  the  executors  and  trustees  thereof,  made 
this  derise :  "  And  I  declare  that  they  (the  trustees) 
•halt  sell  all  my  mesiuagea,  lands,  tenements,  and 
hereditaments,  aitnate  at  or  near  FeUbeck,  Pateley 
Bridge,  Yorka,  and  after  j>aying  aU  expenses  of 
da  ties  shall  dinde  the  proceeds  into  tno  parts.  One 
equal  part  I  leave  to  John  Thomas  Walbran,  now  of 
Dallu-road,  Victoria,  B.C.,  and  the  other  equal  part 
to  be  equally  divided  between  the  children  of  Francis 
Ihximilian  Walbran,  now  or  late  of  9,  Marlborough - 
groTe,  Ijeeda,  and  James  Chrigtopher  Walbran,  4 SO, 
Ninth-street,  South  Brooklyn,  New  York,  or  their 
heiiA." 

The  testatrix  died  on  the  26th  of  June,  1904,  and 
her  will  was  duly  proved  by  the  executors. 

The  said  John  T,  Walbran,  Francis  Maximilian 
Wslbran,  and  James  Christopher  Walbran  were 
tMphewt  of  the  lata  husband  of  the  testatrix, 
J.  T.  ■Walbran  and  J,  C.  Widbran  being  brotheiB. 

Both  F.  M.  Walbran  and  J,  C.  Walbran  had 
children  living  at  the  date  of  the  death  of  the  testatrix, 
but  F.  M.  W^bran  had  not  been  li-ring  with  his  wife 
and  children  for  the  last  five  years. 

This  snmmons  was  taken  out  by  the  executors  of 
the  testatrix  to  determine  whether  upon  the  true 
ooBstruction  of  the  aaid  will  the  moiety  of  the  net 
proceeds  of  sale  of  the  textatrix's  hereditameutJi  at 
or  Dear  Fellbeck,  Pateley  Bndge,  Yorks,  which  the 
tcixtatrix  directed  to  be  equally  divided  betwetn  the 
ehildnn  of  Francis  Maximilian  Walbran  and  James 
Ohriatopber  Walbran  or  their  heirs,  was  divisible 
(a)  between  the  defendant  James  C.  Walbran  and 
children  of  the  swd  Francis  Maximilian  Walbran  in 
«qaal  ihorM  ptr  capita,  or  (b)  between  the  defendant 

(a.)  Reported  hr  R.  FRAmtLiw  Stctbdto,  Esq., 
Barriater-at^  Law. 


J.  C.  Walbran  and  the  children  of  the  aaid  F.  H. 
Walbran,  the  defendant  J.  C.  Walbran  taking  one- 
half  thereof  and  the  children  of  tbe  said  F.  M. 
Walbran  taking  the  other  half  equally  between  them, 
or  (e)  between  the  ehildrtn  of  the  defendant  J.  C. 
Walbran  and  the  children  of  the  aaid  F.  M.  Walbran 
in  equal  sbarea  per  capita,  or  (d)  between  the  children 
of  the  defendsnt  J.  O.  Walbran  and  children  of  the 
B*id  F.  M.  Walbran,  the  children  of  ths  defendant 
J.  C  Walbran  taking  one  half  thereof  equally 
between  them  and  the  children  of  the  said  F.  M, 
Walbran  taking  the  other  half  thereof  equally 
between  them,  or  to  determine  in  what  other  manner 
the  said  moiety  was  divisible. 

R,  At,  Patti$son,  for  the  summons. — To  ascertain  the 
meaning  of  the  will  the  circumatances  of  each  case 
must  be  looked  at,  alao  tbe  poaition  in  which  the 
parties  were  placed:  Sttimmvoll  v.  Ilalet,  (186*)  12 
W.  B.  1137,  3-1  Beav,  124. 

Mark  Homer,  for  the  defendant  James  Chriatopher 
Walbran. — The  first  question  is  whether  upon  the 
coDstruolion  of  the  will  J.  C.  Walbran  takes  a  share, 
or  whether  only  his  children  are  entitled  to  take  the 
share.  To  enable  the  children  to  take  the  word  "of" 
should  have  been  used  or  it  must  be  understood :  In 
re  FeaihtTiiont'i  TriuU,  (1882)  31  W.  E.  89,  22 
Ch,  D.  HI.  In  order  to  override  this  grammatical 
construction  there  must  be  a  very  strong  intention  to 
that  effect  manifested  in  tbe  will,  which  ia  entirely 
absent  in  the  nresent  case,  and  therefore  it  is  sub- 
mitted that  only  J.  C.  Walbran  takes  a  share,  and  that 
bis  obildren  have  no  interest  in  the  share.  Thia  is  a 
gift  to  the  i:hildren  ol  A.  and  to  B.  rather  than  a  gift 
to  the  children  of  A.  and  to  the  children  of  B.  Upon 
the  question  as  to  whether  the  division  should  be  per 
eapita  or  per  ttirpes  the  word  "between"  strictly 
cona trued  imports  a  division  in  equal  sharea  as 
between  two  parties  only,  and  therefore  it  is  submitted 
that  the  division  ought  to  be  pir  itirpei  and  not  per 
capita. 

Younger,  K.C.,  and  Goldberg,  for  the  children  of 
Francis  Maximilian  Walbraa. — The  prarties  entitled 
to  take  are  the  children  of  Franoia  Maximilian  and 
J.  0.  Walbran,  and  the  division  ahould  be  ptr  capita. 
This  is  in  accordance  with  the  plain  grammatical  sense 
of  the  words  as  they  stand  :  IIawe«T,lIawte,  (1880)  14 
Ch.  D.6t4,28W,E.Dig.  197.  Itwaseipreaaly  decided 
by  Kay,  J,  in  In  rt  Featheritone'g  Truttt,  upon  the 
proper  grammatical  construction  of  the  words  uaed,  a 
beqneet  to  cbildrien  of  A.  and  B. ,  that  it  would  be 
necessary  to  insert  the  word  "  of  "  in  order  to  enable 
the  children  of  B.  to  take,  and  be  so  decided  after 
his  attention  had  been  called  to  the  ojiinion  expressed 
by  Mr.  Yaughan  Hawkins  in  his  book  on  Wills,  which 
opinion  was  against  this  view.  Tbe  gramtnatical 
construction  ought  to  be  followed  unless  there  is 
something  in  tbe  will  to  lead  the  court  to  come  to  a 
different  conclusion.  Upon  the  question  as  to  whetheir 
the  division  ahould  be  per  capita  or  per  itirpes,  all  the 
authorities  are  in  favour  ot  a  division  per  capita.  In 
Douiding  v.  Smith,  (1841)  3  Beav.  641,  where  there  was 
a  bequest  to  A.  and  to  the  children  of  B.,  to  be  equaUy 
divided,  it  waa  held  that  the  children  took  per  capita. 
The  word  "  between  "  waa  absent  in  that  case. 

T.  n.  Btightt.  K.C.,  and  T.  T.  Mtthald,  for  tbe 
children  of  James  Christopher  Wslbran. — Upon  the 
true  oonsi ruction  of  the  gilt  the  children  of  James 
Christopher  take  and  not  James  Christopher  himself. 
Primd  facie  tbe  (lift  is  for  an  equal  division  between 
tbe  children  of  Francis  Maximilian  and  the  children 
of  James  Obriatopher,  who  were  in  the  same  degree  of 
relationship  to  the  teatattis.  Whether  the  father  or 
the  children  take,  the  division  should  be  per  tUrptt 
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and  not  per  eapita.  The  more  strict  WAy  of  constro- 
ing  this  bequest  would  b«  to  itiaert  tte  word  "  of." 
One  very  important  oircamstaQCS  to  be  taken  iato 
account  ii  whether  A,  and  B.,  the  two  donees  of  the 
gift,  were  i  a  the  same  degree  of  relatiouvHip  to  the 
tGitatrix.  In  Maton  v.  Bakft,  (1851!)  2  K.  &  J.  367, 
4  W.  R.  Ch.  Dig.  112,  where  the  baqriest  was  to  all 
the  children  of  my  brother  R.  and  oiy  sister  M  to  be 
equally  divided  between  them  shuTe  and  share  alike, 
it  wat  held  by  Wood,  V.C.,  that  the  gift  was  to  ths 
children  ot  R.  and  the  children  of  M.  in  equal  shareB, 
M  there  wat  nothing  from  which  au  indention 
that  M.  was  to  t'lke  an  equal  share  with  the  children 
of  R.  could  be  inferred.  In  Lugar  t.  HarTnan,  (1786) 
1  Oox  2oO,  a  beqaeat  amongst  all  the  children  of 
my  late  cousin  B.  L.  and  my  cousin  P.  F.  and  their 
Uwf  ul  representatives  was  held  to  he  a  bequest  to  the 
ohUdreo  of  E.  L.  and  to  F.  F.  himself,  and  not  to  the 
children  of  of  P.  F.  But  this  case  wai  disretcarded 
by  Bomilly,  M.R.,  in  the  case  of  In  re  D^vtna' 
Will,  (I860)  9  W.  R.  134,  7  Jur.  N.  S.  110, 
29  Bear.  93,  sad  he  held  that  a  gift  of  residue 
between  and  amongst  all  and  every  t^e  child  and 
children  of  A.  deceased  and  B.  in  equal  shares  and 
proportions,  was  a  gift  to  the  children  of  A.  and  the 
chUdren  of  B,  in  este  at  the  testator's  death  per 
eapita.  [Joyce,  J. — As  it  is  not  a  qnestiou  ot 
twhnioal  terms,  how  can  these  oaaea  help  in  d^iding 
the  present  case.]  Only  to  show  how  other  judges 
hare  regarded  it,  Bauifs  v,  Hnwa  was  a  very  plain 
case  and  it  was  impossible  that  it  should  have  bean 
decided  otherwise  than  it  was.  In  the  present  case 
there  is  no  reaaon  for  putting  James  Christopher  upon 
the  same  footing  as  the  children  of  Francis 
Maximilian.  In  Dicker  y.  Mitford,  (1782)  3  Brown's 
Oa.  in  Par,  442,  a  testator  gave  the  whole  of  hia 
fortune  to  be  equally  divided  between  any  second  or 
young -r  bju  of  his  brother  J,  W.  and  his  sister  S, 
The  sister  had  a  younger  sou,  but  the  brother  had 
none,  and  it  was  held  that  the  younger  son  of  the 
■later  was  entitled  to  the  whole.  There  it  was  other- 
wise  shewn  that  the  testator  meant  the  children  of 
both.  It  is  att  inxtance  of  a  document  drawn  tip  in 
the  common  form  of  speech.  Lord  Eldon  in  Laiitf 
Lincoln  V.  Pelham,  (1804)  10  Vesey,  at  p.  176,  said 
that  a  bequest  to  the  younger  children  of  A.  and  to 
the  younger  children  of  B,  meant  the  same  exactly  as 
a  bfqaest  to  the  younger  i;hildreu  of  A.  and  B.  Tki* 
dietum  was  cited  and  foUowed  in  Fletcher  v.  Fletcher, 
L.  R.  Ir.  9Ch.D.  301. 

M.  nomrr,  in  reply  on  the  question  of  the  admiasi- 
biUty  of  extrinsic  evidence  to  enable  the  court  to 
eonrtrue  a  difficult  will  where  the  words  themselves 
req cured  no  inti^rpretation,  but  the  difficulty  was  only 
in  the  construction  of  th«  sentence  in  which  the  words 
occur,  referred  to  the  dissentient  judgment  of  Rigby, 
L.J.,  in  In  re  Ctraiiiger,  Dawton  v.  Iliygim,  48  W.  B., 
at  p.  674,  [1900]  2  Ch.,  at  p.  763,  which  was  cited 
with  approval  by  Lord  Davey  in  Higgiiu  v.  Dawtan, 
ao  W.  E,  337,  [1902]  A.  C.  I.  Righy,  L  J.,  decided 
that  the  will  must  be  conatrued  without  the  aid  of 
extrinsic  evidence.  In  all  the  cases  in  which  the 
courts  have  decided  in  favour  of  the  children  taking 
there  has  been  some  indication  of  intention  in  the 
will  which  the  courts  have  laid  hold  of. 

Cur,  adv.  vnlt, 

Nov,  18. — Joyce,  J, — In  this  CB«e  the  testatrix  by 
her  will  gave  a  portion  of  her  estate  to  be  equally 
divided  between  the  children  of  Francis  Maximilian 
Walbran,  now  or  late  of  9,  Marlborough-grove, 
Leeds,  and  Charles  Christopher  Walbran,  of  42U, 
Ninth-atreet,  South  Brooklyn,  New  York,  or  their 
heirs. 

Now,   if   it    is    to    be    determined    what    is    the 


effect  of  a  gift  to  A.  or  B.,  von  mait  \caow 
who  A.  and  B,  are:  see  the  judgment  of  Jeisel, 
M.E,.  in  In  re  Sibley' i  TruaU,  {1877)  5  Oh.  D.  494, 
2.^  W.  R.  Dig.  317.  In  order  to  determine  the 
effect  of  a  gift  to  the  children  of  A.  and  B.  yoa 
must  know  aomething  about  A.  and  B,  In  the  &nt 
place,  notwithstanding  what  may  have  been  said  or 
may  hereafter  be  said  to  the  contrary,  I  csnnot 
doubt  that  the  proper  grammatical  reading  of  the 
expression  "  children  of  A,  and  B.,"  the  preposi- 
tion not  being  repeated  before  B.,  and  A.  and  B.  not 
having  or  being  capable  of  having  children  together, 
is  the  children  of  A.  and  the  individual  B.,  not  hii  or 
her  (viK.,  B.'s)  children.  But  the  expression  "the 
children  of  A,  and  B."  may  mean  the  children  of  A, 
and  the  children  B.,  and  in  a  will  it  must  have  thst 
meaning  if  B.  to  the  knowledge  of  the  teetatjr  be 
dead,  leaving  children  still  alive. 

In  the  present  case  A.  and  B.  were  both  living. 
Each  is  a  nephew  of  the  testatrix,  but  A. — that  is, 
Francis,  had  deserted,  or  at  all  events  was  living 
apart  from  his  family.  On  the  other  hand,  no  reason 
is  suggested  by  the  teatratrlx  to  pass  over  B. — that  il, 
James,  in  favour  of  his  children.  I  hold  the  divinoo 
to  be  between  James,  not  his  children,  and  the 
children  of  Francis.  Now  as  to  the  mode  of  dinsioii. 
The  gift  is  not  to  the  children  of  A.  and  B  as  tenants 
in  oommou  or  in  equal  shares,  but  it  is  to  be  equally 
divided.  Something  is  given  to  be  equally  dividM 
between  the  children  of  A.  and  B.  In  strictness  the 
word  "  between,"  as  its  etymology  sagge«t«,  when  it 
is  a  matter  of  dividing,  implies  a  division  into  two 
parts  rather  than  more,  and  when  you  oonsider  the 
nature  of  the  gift  in  this  case  I  think  it  would  h» 
verj'  strange  Ui  make  a  class  of  one  nephew  and  the 
children  of  another  and  divide  among  them  in  eqiul 
shares.  Upon  the  whole  I  think  thtt  the  taataiiix 
intendeil,  and  the  wiU  expressed,  th»t  the  divisioa 
should  be  into  moietiea.  the  one  moiety  going  to  ths 
children  of  Francis  and  the  other  moiety  going  to 
James. 

Solicitors,  Rawltf,  Johniione,  4  Co.,  for  L.  ±  W, 
Wilkinmn,  Blackburn  ;  WilliaTwon,  Hill,  <£  Co.,  for 
D'Anijibaii  it  Malim,  Boscombe. 


K.  B,  Div,  J 

(Lord  Alverstone,  L.C.J. ,  and  [  Aug.  a,  1905, 

Lawrance  and  Eidley,  JJ.)     } 

London  County  Couhcii.  v.  Bchetzik.  («,) 

Londim — Structure — Projection  beyond  general  line  of 
bailiiinijt^ London  Building  Aet,  1894  (57  <fe  58  Ret 
c.  ccxiii.),  s.  22  :  b.  73,  sab-aeetion  8, 

An  irnn  frametBork  affixed  to  the  front  will  of  a 
hnililing  by  meant  of  bolU  and  liaif  roiU,  wcu  filled  in  on 
the  front  and  aides  with  leaded  glau,  and  aivertd  im  th' 
top  tuith  zinc,  came  firward  about  4  feti  6  iuchtt  from 
the  front  wall  of  the  building,  the  bottom  being  about  1 1 
feet  above  the  paveTntnt, 

Held,  that  the  iron  framework  wat  not  a  "htilding 
strudure^'  within  the  meaning  of  section  22,  iuA-wd»» 
1,    of  the    London  Building  Ad,   1894,   and  foUoiskjM 
Hull  V,  London  County  Council,  49  W.  It.  396,  [190|^ 
1   E.  B,  oSO,  that  it  ioaa  not  a  "projection"  w^hi* 
teiiiou  73,  tub-eeclion  8,  of  that  Act. 

Case  stated. 

On  the  2nd  of  June,  1904,  the  respondent  appealed 

to  answer  two  informations  which  had    been   laid 
against  him  by  Thomas  Chilvera   on   behalf  of  tba 

(a.)  Reported  by  Alan  Hoaa,  Esq,,  Barri«t«r-it- 
Law. 


VoLLTV. 


[Jtn.  20, 1906.] 
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HlQH  OOUBT. 


London  County  OoiinciL  The  first  of  the  inform- 
tttiona  charged  that  the  reiposdent  on  or  about  the 
21at  of  December,  1903,  at  Ko.  86a,  Briok-lane,  in 
the  Metropolitan  Borough  of  Stepney,  and  within  the 
Metropolitan  Folioe  District,  did  tmlawfully  erect  a 
structure  in  oontrayention  of  Fart  III.  of  the  London 
Building  Act,  1894  (57  &  68  Tict  o.  coxiii.)— towit.  a 
structure  beyond  the  general  line  of  bnildiog^  of  a 
street  called  Briok-lane  aforesaid — without  the  consent 
in  wtitina;  of  the  appellants,  whereby  the  respondent 
became  liable  to  the  penalty  prescribed  by  section 
200,  sub-section  3,  of  the  said  Act  as  amended  by  the 
London  Building  Act,  1894  (Amendment)  Act,  1808 
(61  A  62  Yiot  o.  137),  and  to  have  an  order  made 
against  him  to  demolish  the  said  structure.  The 
second  information  charged  that  the  respondent  at 
the  time  and  place  above  mentioned  did  unlawfully 
extend  from  a  building  a  projection  beyond  the 
general  line  of  buildings  in  the  street  aforesaid 
wiihont  the  permission  of  the  appellants  contrary  to 
section  73  (8)  of  the  London  Builmog  Act,  1894. 

The  two  informations  were  heard  together,  and  the 
following  facts  were  either  proyed  or  admitted. 

The  respondent  is  the  proprietor  of  the  premises 
situate  at  86a,  Briok-lane  aforesaid,  and  known  as 
the  Bnssiaa  Vapour  Baths,  and  he  had  caused  to  be 
placed  oyer  the  doorway  leading  to  the  said  baths  the 
thing  complained  of  which  is  hereinafter  referred  to  as 
the  alleged  structure  or  projection. 

The  alleged  structure  or  projection  cODsisted  of  an 
iron  framework  filled  in  on  the  front  and  sides  with 
leaded  glass  and  coyered  oyer  on  the  top  with  zinc, 
•ad  was  about  10  feet,  6  inches  long,  {Owut  o  feet, 
6  inches  high  from  the  bottom  to  the  top  of  the  gable, 
sud  came  forward  about  4  feet  9  indies  from  the 
front  wall  of  the  building,  the  bottom  being  about  U 
feet  aboye  the  payement.  There  were  letters  on  the 
glass  of  the  said  alleged  structure  or  projection 
forming  on  the  front  the  words  "  The  Bussian  Vapour 
Baths,'  and  on  the  side  "  Vapour  Baths,"  indicating 
tiie  position  of  the  baths,  and  these  were  made  visible 
at  night  by  means  of  about  twenty  electric  lights 
arranged  inside. 

The  allesed  structure  or  projection  was  beyond 
the  general  line  of  buildings  as  defined  by  the 
superintending  architect,  and  was  erected  without 
the  consent  in  writing  of  the  appellants. 

The  alleged  structure  or  projection  was  fixed  to  the 
front  wall  of  the  said  building  by  means  of  six  bolts 
at  the  bottom  and  two  stay  rods  at  the  top,  which 
latter  went  right  through  me  Raid  widl. 

The  appellants  contended  that  the  respondent  had 
erected  and  brought  forward  a  structure  in  contra- 
vention of  the  provisions  of  Ptft  III.  of  the  London 
Bnildii^  Act,  1894,  and  that  he  had  also  extended  a 
projection  from  the  said  building  in  contravention  of 
section  73  (8)  of  the  said  Act. 

The  respondent  contended  that  the  alleg^ed  structure 
or  projection  was  neither  a  structure  nor  a  projection 
within  the  meaning  of  the  sections  above  referred  to. 

Upon  the  above  facts  the  magistrate  came  to  the 
conclusion  that  the  alleged  structure  or  projection 
was  not  a  structure  within  the  meaning  of  Fart  III. 
of  the  London  Building  Act,  1894,  nor  was  it  ejiudem 
generi*  with  any  of  the  matters  or  things  described  or 
referred  to  in  Fart  III.,  nor  was  it  a  projection  within 
the  meaning  of  section  73  (8)  of  the  said  Act,  nor 
guidem  gtneria  with  any  of  the  matters  or  things 
deacribed  or  referred  to  in  any  part  of  that  section. 

The  magistrate  dismissed  both  tiie  informations. 

The  question  for  the  opinion  of  the  court  was 
whether  upon  the  above  facts  the  magistrate  was 
light  in  law  in  disTnisaing  the  informations  or  either  of 
them. 

By  the  London  BoOding  Act,  1894  (£7  &  58  Vict. 


c.  ocxiiL),  s.  22,  sub-section  1 :  "  Ko  building  or 
structure  shall,  without  the  consent  in  writing  of 
the  council,  be  erected  beyond  the  general  line  of 
buildings  in  any  street." 

Section  73,  sub-section  8 :  "  Except  in  so  far  as  is 
permitted  by  this  section  in  the  case  of  shop-fronts 
and  projecting  windows,  and  with  the  exception  of 
water  pipes  and  their  appurtenances,  copings,  stairs, 
courses,  cornices,  facias,  and  other  like  architectural 
decoration,  no  projection  from  any  building  shall 
extend  beyond  me  general  line  of  buildings  on  any 
street  except  with  the  permission  of  the  council  after 
consulting  the  local  authority." 

Awry,  K.C.,  and  Daldy,  for  the  appellauts. 

Danckwerta,  K.  C,  and  Bandulph,  for  the  respondent. 

The  arguments  sufficiently  appear  from  the  judg- 
ments. 

The  following  cases  were  cited  in  argument :  Bull 
v.  London  Chunty  Oounal,  49  W.  B.  396,  [1901]  1  K.  B. 
580;  Coburg  Hottl-v.  London  County  Council,  16  Times 
L.  B.  9,  63  J.  F.  805,  48  W.  B.  Dig.  120 ;  London 
County  Council  v.  lUuminaUd  Advertitementt  Co,  53 
W.  B.  220,  [1904]  2  E.  B.  886. 

Lord  Al.yBBSTONE,  L.O.J.— We  are  all  of  opinion 
that  this  structure  does  not  come  within  section  22  of 
the  Act,  and  I  only  refer  to  my  observations  in  £on<2o» 
County  Council  v.  lUuminated  Advertitementt  Co.  with 
regard  to  the  sections  following  section  22  to  indicate 
that  in  my  opinion  section  22  is  a  building  section, 
and  that  it  does  not  extend  to  or  include  things 
which  are  added  on  to  buildings.  It  is  not  necessary 
to  say  more  on  this  part  of  the  case,  except 
thtt  there  is  no  finding  of  fact  in  this  case  which 
would  bring  this  structure  within  the  decision  in 
Coburg  Hotefy.  London  County  Council,  With  regard 
to  the  second  question  in  the  case,  which  turns  on 
section  73,  sub-section  8,  speaking  for  myseH  only,  I 
lo  not  withdraw  anything  which  I  have  said  as  to  not 
being  satisfied  with  the  decision  in  Hull  v.  London 
County  Council,  but  the  reasoning  of  that  case  (and  the 
judgment  was  delivered  after  consideration) 
un&ubtedly  applies  to  this  case.  I  think  the 
principle  ox  Hully,  London  County  Council  is  that 
section  73  forms  part  of  a  group  of  sections  which  deal 
with  the  question  of  the  construction  of  buildings.  I 
do  not  refer  again  to  all  the  sub-sections  of  section  73, 
I  will  only  point  out  that  the  section  deals  with  such 
things  as  balconies,  verandahs,  outside  steps,  barg^ 
boards,  cornices,  pipes,  shop  fronts,  copings.  Therefore 
I  think,  looking  at  the  section  it  is  easy  to  see  that  at 
any  rate  there  is  a  ground  for  contending  that  the 
view  which  was  the  view  of  Bruce  and  Fhillimore,  JJ., 
in  that  case  was  the  right  one,  though  I  should  have 
been  better  pleased  had  the  matter  been  looked  at 
from  rather  a  broader  standpoint.  I  come  clearl;^  to 
the  opinion  that  this  is  a  projection  from  the  builtung, 
and  I  think  that  ought  to  be  distinctly  stated.  I  think 
that  no  one  can  look  at  this  thing  without  seeing  that 
it  is  a  projection  from  the  building ;  but  if  my 
brother  Bruce  is  right,  a  mere  projection  from  a 
building  is  not  of  itself  sufficient,  and  this  argument 
is  strengthened  by  the  fact  that  there  are  a  consider- 
able number  of  undoubted  projections  which,  either 
adopting  the  reasoning  of  my  brother  Bruce  or 
accepting  the  views  suggested,  I  particularly  call 
attention  to  those  very  heavy  lamps  which  are  hung 
on  big  brackets  and  are  as  rigidly  fixed  to  tiie  walls 
as  this  is,  and  which,  on  the  reasoning  of  my  brother 
Bruce,  and  possibly  on  the  view  taken  or  presented 
in  argument,  do  not  come  within  this  section. 
SpeaJong  for  myself,  I  do  not  accept  the  argument 
that  the  London  Coimty  Council  could  not  deal  with 
such  things  under  section  164.    I  quite  understand 
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IiO»Doir  County  Couwoel  v,  Sohbvzik. 

Riaa  CouBT. 

Mt  Avopy'g  point,  that  under  section  161  there  ia  only 
power  to  lu&ke  bye-laws  regulate  them,  bat  it 
EcemB  to  me  by  no  means  to  follow  that  under  that 
power  there  may  not  be  bye -laws  providing  that 
their  structure  and  method  of  erection  and  fastening 
and  matters  of  that  sort  shall  be  subject  to  the  approval 
of  the  London  Countj'  Couucil.  Be  that  as  it  may  I  do 
not  think  the  matter  has  been  left  absolutely  at  large 
by  the  Iiegislature.  I  think  there  are  other  sectinns  in 
that  Act  which  apply  to  i^.  It  is  important  also  to 
remember  that  this  is  prima  /nci'e  a  baildiu^  Act, 
and  therefore  we  should  e:tpeQt  to  fiad  iu  such 
suctions  as  sections  22  and  '3  provisions  with  regard 
to  buildings,  It  seems  to  me  that,  looked  at 
fairly,  this  obstructiDu  is  ia  the  nature  of 
B.  hanging  porch  fastened  to  the  wall  iif  the 
building,  and  I  am  of  opinion  that  it  und  lubtedly 
jirojects  from  the  building,  but  that  it  does  not  project 
from  the  building  in  the  sense  of  section  73  u  oonetrued 
by  the  oourt  in  the  case  of  Ball  v.  Loudon  Cimittt/ 
Council,  although  I  shuuld  have  been  better  pleased 
if  the  decision  in  that  case  had  dealt  with  the  question 
on  broader  lines  at  Indicated  in  London  Counlt/  Cuunril 
V.  Itlumiiialed  AdverU'ttTTienti  C".  I  cannot  see  any 
distinction  or  ground  upon  which  I  ought  to  diS' 
tiuguish  this  case  from  Hull  v,  London  County  Council, 
1  only  desire  to  say,  coming  to  that  conclusion,  that 
there  is  an  iuiportant  matter  which  I  haire  monttoned 
m'lre  than  once  since  I  have  been  sitting  in  tbia  court, 
and  I  reft-r  to  it  again  tecause  of  it«  extreme  import- 
ance,  and  that  is  the  importance  of  uniformity  in  the 
decisions  of  this  court.  The  Court  of  Apjwal  have 
recently  recognized  that  it  is  in  the  public  interest, 
and  in  order  that  people  may  know  with  certainty 
what  their  position  is,  that  courts  of  co-ordinate 
jurisdiction  should  foUow  their  decisions  unless  there 
are  strong  grounds  which  enable  the  courts  to 
say  that  the  previous  decisions  should  not  he  followed. 
I  have  no  doubt  that  the  matter  can  so  be  arranged 
that  these  cases  can  be  reviewed  by  the  Oourt  of 
Appeal.  There  is  no  difficulty  about  that  being  done 
if  it  is  really  desired  to  take  the  matter  further.  But 
failing  that,  as  I  cannot  on  any  ground  satisfactory 
to  my  own  mind  dtstinguiBh  the  principle  of  this 
case  from  the  principle  of  Hull  v.  London  County 
Council,  I  have  come  to  the  conclusion  that  this  appeal 
should  bo  dismissed. 

Lawkanok,  J. — I  have  oonte  to  the  conclusion  that 
Ball  V,  Londnn  Coiotfy  Council  was  rightly  decided. 
It  seems  to  me,  looking  carefully  at  the  Act,  that  the 
language  of  section  'I'.i  does  not  cover  the  structure. 
if  I  may  call  it  so,  which  we  are  considering  in  this 
case.  I  think  section  102  in  Part  IX,  contains  the  true 
definition  of  this  piuttcular  sort  of  a  thing  affixed  to  a 
building.  That  section  says  "  the  expression  '  struc- 
ture '  includes  any  building,  wall,  or  other  structure, 
or  anything  affixed  or  projecting  from  any  wall  or 
other  stryictura."  That  is  exactly  what  this  I's — not  a 
part  of  the  building,  but  something  affixed  to  and 
projecting  from  a  building,  wall,  or  otlier  structure. 
If  that  language  had  been  used  in  section  73  I  should 
have  come  to  the  conclusion  that  Uall  v.  London 
Couttty  Cutincil  had  been  wrongly  decided.  The 
matter  may  also  be  dealt  with,  I  think,  under 
poction  164.  How  far  it  may  be  dealt  with  under 
that  section  it  is  not  necessary  to  decide  at  the  present 
moment,  but  power  is  given  to  make  bye -laws  for  the 
regulation  of  lamps,  signs,  and  other  structures  over- 
hanging the  public  highway,  so  that  in  two  parti  of 
the  statute  you  have  this  very  structure  itself,  this 
projection,  dealt  with  ;  but  in  section  73  it  is  not,  in 
my  opinion,  dealt  with.  That  leads  me  to  the  con- 
clnsion  that  Hall  v.  London  County  Council  was  rightly 
decided,  and  I  am  willing  to  follow  it  in  this  decision. 


I  am  therefore  of  opinion  that  this  appeal  mnat  be 

dismissed. 

EiDLEY,  J. — Iu  this  case  I  agree  with  the  oourt,  ■ 
but  I  must  say  that,  sp)eaking  personally,  I  shotdd* 
have  come  to  the  conclusion  that  this  structure  is  i> 
projection  extending  from  the  building  within  the 
meaning  of  section  73.     I  do  not  think  that  it  ia  a 
building  connected  with  part  of  the  building  itaelf , 
and  therefore  it  is  not  within  that  part  of  the  judg- 
ment which  I  gave  in  Cobarij  Hotel  v.  London  County 
Coundi,  but  I  should  have  thought  it  was  a  projec- 
tion.    I  agree  that  according  to  section  Ti!  thore  has 
to  be  something  of  a  permanent  character — something 
permanently  attached    to    the    building,   something  ! 
which  is  not  merely  to  be  regarded  as  temporarily 
put  there ;  not  of  a  light  character  which,  to  use  the 
words   of   Hull   T,   London   Couniy  Council,   does  not 
extend  over  the  roadway.     But  when  a  permanently 
constructed  framework  like  the  present  one  is  attached 
to  a  building  in  the  way  this  one  is  attached  I  should 
have  thought   that  it  was   a  projection  within  the 
meaning  of  section   73,    and   that   we  ought   so  to 
regard  it.     I  am  therefore  hampered  in  the  present 
instance  by  the  previous  decision  in  Hull  v,  London 
Countif  Council.     If  that  case  is  to  be  taken  to  apply 
to  a  prr'jeclion  like  the  preseut,  I  think  it  is  wrong. 
I  should  certainly  have  come  to  the  contrary  condu- 
giou  niyself,  but  I  follow  what  the  Lord  Chief  Justice 
says,    and  I   consider  myself  bixind    by   that    case. 
Before,  however,  I  conclude  what  I  have  to  say  I 
wish   to  point  out   that  iu  that  case  I  cannot  help 
thinking  the  court  was  more  or  less  influenced,  in 
coming    to   the   conclusion    at  which   they   arrived, 
by    considering    the    way    iu    which    the    sign   or 
wooden  box  was  attached  to  the  wall,  and  by  the 
fact  that  there  was  a  space  between  it  and  the  -n'all 
and  that  it  did  not  extend  at  all  over  the  highway, 
and  generally  the  small  and  insignificant  character  of 
that  which   was    th«   subject  of  the  case.      If  th« 
reasoning  of  Bruce,  J.,  is  considered,  it  will  be  8e«i 
that  he  said  :  "  A  projection  from  a  building  means  a 
part  of  a  buildiog projecting  or  jutting  out ;  it  means 
a  prominence  extending   from   tho  building  in   the 
sense  of  coming  out  from  the  building  as  part  of  the 
building."     Kow,  I  think  that  in  the  general  sense  of 
these  words  this  framework  does  so.     "  If  the  words 
are  taken  ia  this  sense  they  fall  in  vHth  the  scope  of 
the  section.     It  is  quite  clear  that  the  object  of  the 
section  is  to  preserve  the  width  of  the  street  and  the 
general  line  of  huUding  frontage  in  order  to  proierv«iJ 
uniforuiity."     In  the  case  with  which  Bruce,  J.,  wa« 
dealing,  I  do  not  think  anyone  could  have  said  that 
the  wooden  box  did  interfere  with  the  vridth  of  the 
street  or  the  general  line  of  building  frontage,  nor  had 
ic  anything  to  do  with  the  maintenance  of  architeotural 
uniformity,  but  when  one  finds  a  framework  of  this 
kind  which  projects  sohdly  and  for  a  considerable 
distance  over  the  highway,  on  which  the  public  are 
accastomed  to  walk,  it  seems  to  me  that,  if  one  is  to 
judge  of  the  proper  meaning  of  this  section  by  con- 
sidering what  the  object  of  it  was,  this  was  within 
the  object  of  the  section,  while  the  other  was  not.     It 
is  easy  enough   when  dealing  with  a  small   matter 
such  as  a  lamp  might  be,  or  as  the  box  was  in  HuU  v. 
London  County  Council,  to  deal  with  that  under  section 
16t.     The   power   to   regulate   it  is  sufficient.     But 
when  you  have  a  structure  like  this,  and  I  do  not  use 
the  word  structure  advisedly— I  mean  a  framework  of 
a  heavy  kind  projecting  from  a  building,  asthiswaa — 
then  it  appears  to  me  that  a  different  set  uf  considera- 
tions arise.     More  than  a  regulation  is  required  ;  a 
power  is  wanted  which  will  enable  one  to  do  that 
which   section   73   does  enable  the  London   County 
Council  to  do  with  regard  to  arobiteotural  projections. 


Tol.  LIV. 


\ittt.  so,  in8,j 
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However,  although  that  is  my  view,  I  am  unable  to 
say  that  what  1  have  be«n  pointing  out  ai  possibly 
the  reason  which  actuated  the  court  in  the  case  of 
Huli  V.  Lonifan  Coiitity  Oounnil  is  really  the  dialioetion 
betweeD  the  two  caaea,  I  do  uot  pretend  to  aay  that 
it  is.  I  think  I  must  adopt  the  reaioning  in  [luH  v, 
London  County  Council,  and  agree  with  the  rest  of  the 
cfiurt ;  but  I  should,  if  I  had  been  left  to  myseU,  and 
witliout  decision,  have  come  to  the  conclnsion  that 
this  structure  could  have  been  dealt  with  as  a 
pTOJectian  under  section  73. 

Appfal  dUmiueii. 

Solicitor  for  the  sppellantt,  IT.  A.  Blaxland. 

Boliciton  for  the  respondent,  Pritchnrd,  Englrfitld, 
ACo, 


IN  BANKEUPTOY. 


K.  B.  Div.  1 

1.  J.)  ; 


July  IT;  Aug.  1,  1Q05. 


(Bigbam 

In  rt  DUNKLBT  &   S0M3, 

Ex,  jsarU  WALLKa.  («.) 

BankrmAcy'~  Pay  mint  to  cretUtor  after  jjetithn — Pro~ 
teetta  framaelion—Bankrvptey  Act,  1893  (46  it-  47 
FiV*.  e.  52),  i.  49. 

A  payment  made  by  a  fUbicr  be/ore  reetimntj  order  to 
one  of  hi$  crtdiiort  t'x  good  faith  and  for  valuable  con- 
ti'lerutitm,  and  taken  by  the  creditor  without  notice  of  any 
available  aft  of  bankruptcy,  it  a  pruteHed  trrtnaa(tion 
within  tecliim  49  o/  the  Banhuptcy  Act,  1883,  eveii 
thoaijh  tmtde  after  the  preient-iliun  of  a  petition  against 
thf  delttvr. 

In  re  Biiclbam,  Ex.  parte  Palmer,  10  itorr.  252,  di«- 
tinyitithiil. 

Motion  to  set  aside  a  deed  of  assignment  executed 
by  tb«  bankrupts  after  the  presentation  of  the  pett- 
tioo. 

In  November,  1901,  Dunkley  &  Son,  the  bank- 
mpt«,  applied  to  the  Inland  Bevenue  nuthurities 
for  the  return  of  income  tax  overpaid  by  them,  and  on 
the  2:Jrdot  November  an  order  was  made  for  payment 
to  tbem  of  the  sum  of  £117  Itia.  Od.  On  the  28th  of 
November  they  committed  an  act  of  baukraptcy  by 
noncomplianoe  with  the  requirements  of  a  bank< 
mptoy  notice,  and  on  the  1st  of  December  a  petition 
was  presented  against  them,  On  the  5th  of  Decem- 
ber they  executed  an  ussigument  of  the  mnney  due  to 
them  from  the  Inland  Hevenue  to  a  creditor  named 
Cmac  as  seonrity  for  a  past  debt.  They»had  no 
intention  ol  preferring  Orane,  and  Orane  had  no 
knowledge  of  the  petition  or  of  the  act  o(  bank- 
ruptcy M  the  time  when  the  assignment  was  eiecuted. 
A  reoeiviog  order  was  made  against  Dunkley  it  Son 
ou  the  10th  of  December,  they  were  adjadi.ated 
bankrupts  and  a  trustee  was  appointed  on  the  'I'lad 
of  December.  The  trustee  now  moved  to  set  aside 
the  atiiigument. 

July  11,—flnnull,  tor  the  motion. — The  asaign- 
ment  i»  bad  because  it  was  made  after  presentation  of 
th*  pstjtion,  and  a  cruditor  ctnnrit  then  get  security 
for  m,  past  debt  even  without  notice  of  an  act  of  bank- 
raptcy,  because  the  property  has  ceased  to  be  the 
debtor's.  It  ii  traf  that  tho  usigamaut  c«nnol  be  a 
fraadnlent  prefereuce  within  section  48  of  the  Bank- 
mptcy  Act,  lijS'3,  because  it  was  made  after  the 
ppiition  had  been  presented,  nevurthcless  the  creditor 
is  not  protected  by  section  i^  becituse  he  h&s  beeu 
paid  out  of  monays  of  the  trustee  :  lit  re  Bitdham,  Ex 
parte  Patttyer,  10  Morr.  2J2. 

{o.)  Reported  by  P.  M.  Fr^INCKE,  Esq.,  Barrister- 
ttt'Law. 


Herbert  Smith,  for  the  respondent.— In  that  ewe 
there  was  fraudulent  preference  which  is  not  sug- 
gested in  the  present  case.  An  assigument  made  by 
a  bankrupt  after  act  of  bankruptcy  was  held  good  in 
fn  re  Seaman,  Ex  parte  Furntu  Finanet  Co.,  44  W.  R, 
4M.  [1896]  1  Q.  B.  412. 

JJanteU,  in  reply. — A  creditw  who  is  utiBBOUred  at 
the  date  of  the  act  of  bankruptcy  cannot  get  a  valid 
security  after  that  event. 

Cur.  adv.  vult, 
Aug.  I.— BiGOAM,  J,— On  the  2SUi  of  November, 
1904.  the  debtsra  committed  an  aat  of  bankruptcy. 
On  the  uth  of  December  they  assigned  to  one  of 
their  creditors  named  Crane  a  debt  to  secure  £'7fl 
owing  to  Crane,  and  Crane  gave  notice  ol 
the  aatignment.  On  the  10th  of  December  a 
receiving  order  was  made  against  the  debtors  on  a 
petition  which  had  been  presented  on  the  Isi  of 
December,  and  on  the  22nd  of  December  they  were 
adjudicated  bankrupt.  The  question  is  whether  the 
assignment  is  good  as  against  the  trustee.  I  think  it 
is.  The  title  of  the  trustee  no  doubt  related  back  to 
the  date  of  the  act  of  bankruptcy  committed  on  the 
28  th  of  November,  and  thus,  primd  facie,  the  assigned 
debt  forms  part  of  the  estate  which  vests  in  the 
trustee.  But  the  effect  of  section  49  of  the  Act  has 
to  be  taken  into  consideration.  That  section  protects 
a  transaction  such  as  the  one  in  question,  provided 
it  takea  place  before  the  date  of  the  receiving  order 
and  the  person  entering  into  it  has  not  at  the  time 
notice  of  any  available  act  of  bankruptcy  committed 
by  the  bankrupt.  The  assignment  of  the  debt  to 
Orane  did  take  place  before  the  date  of  the  receiving 
order,  and  it  is  not  suggested  that  Crane  had  notice 
of  any  act  of  bankruptcy.  In  these  circumstances  it 
appears  to  me  that  section  49  applies,  and  that  there- 
fore Crane  has  a  good  title  as  against  the  trustee. 
It  was  argued  however,  ou  behalf  of  the  trustee,  that 
the  case  was  governed  by  the  decision  in  In  re  Btnlhamf 
Ex  parte  Palmer.  In  that  case  the  trustee 
sougiit  to  invalidate  two  payments  made  by  the 
bankrupt  on  the  ground  that  the  bankrupt  when 
making  the  payments  intended  to  prefer  the  creditors 
to  whom  the  payments  were  made.  There  was  no 
doubt  that  the  bankrupt  bad  Uiat  intention  ;  but  inas- 
much as  the  peiition  had  been  presented  before  (not 
after)  the  date  of  thepayoients,  the  learned  judge  wita 
constrained  to  find  that  the  section  dealing  with 
fraudulent  preference  (section  48)  did  nit  apply.  He 
then,  however,  allowed  t  e  notioe  of  motion  to  be 
amend.'d  by  atriding  out  the  claim  to  invalidate  the 
payments  on  the  ground  of  fraudulent  preference, 
and  by  substituting  an  allegation  that  they  were  made 
contrary  to  the  policy  of  the  bankruptcy  laws.  On 
this  amended  motion  the  question  arose  whether  the 
payments  were  not  protected  by  section  49.  Tbey 
were  certainly  made  before  the  date  of  the  rei;eiving 
order,  and  the  payees  equally  certainly  had  no  notice 
of  any  available  act  of  baukruptey,  but  the  learned 
judge  held  that  the  payments  were  not  made  iu  good 
faitb.  that  they  were  contrary  to  the  iwliey  of  the 
batikruptoy  law,  that  they  amounted  in  efft-ct  to  a 
common  law  fraud,  and  that  therefore  section  49  did 
not  «pp]y.  I  do  not  know  on  what  grounds  these 
wjnelusions  were  arrived  at,  but  of  course  I  am  bound 
by  the  judgment,  and  I  am  certainly  anxious  to  give 
effect  to  It.  It  is,  however,  distinguishable  in  its 
facts  from  the  present  cuse.  Here  the  assignment  of 
the  debt  to  Crime  was  not,  in  my  opinion,  made  in  bad 
faith.  It  WHS  no  doubt  made  after  petition,  but  it 
does  not  therefore  follow  that  it  was  made  in  bad 
faith  ;  if  it  did  no  fallow,  then  no  transaction  entered 
into  after  petition  and  before  receiving  order  wo'ild 
be  within  section  49.    The  preference  given   by  the 
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bankrupti  to  Crane  was  perfectly  good  »t  common 
law,  and  it  is  not  sEggestea  that  it  was  fraudulent 
under  section  48;  and  not  being  tiinted  with  bad 
faith,  as  appears  to  have  b«en  the  case  ia  hi  re 
Badhatn,  I  see  no  reaaoa  why  the  creditor  should  not 
have  the  benefit  of  the  protection  afforded  by 
section  49, 

Af plication  dumitied. 

Solicitors  for  the  trustee,  Ward,  Bomk,  cfe  Co. 

Solicitor  for  the  respondent,  IF,  J.  Hart. 


Prob.  Div.  &  Adm,  Div.  \ 

Proliate,  Oct.  30. 

(Bargraye  Deane,  J.)     J 
/n  the  Ooodi  of  ISADEUA  WaLLAS,  DE0KA3M).  (o,) 
ProhaU — Admtnhtmtion — Frohntf  Art,   1857,  ».  73  — 
Dimrcf. 

The  Court  allowed  a  perton  ftdithd  to  adminiatratioa 
in  priority  to  the  appliaivt  to  be  paai&i  over  wiihoitt 
fi(T«3  him  it  lieing  {taken  a*]  proved  that  hie  daim  to 
adminlitration  «ia»  put  an  end  to  ty  a  valid  decrte  of 
divorce. 

On  the  Sth  of  October,  1804,  Isaliella  Wallas  died 
intestate,  leaving  an  estate  of  about  £G0. 

In  1885  the  husbMid  of  the  intestate  deserted  her, 
and  in  1891  obtained  a  divorce  in  America  on  the 
allegf d  ground  that  his  wife  had  deserted  him.  He 
was  last  heard  of  in  189.1,  at  which  date  he  wrote  to 
his  mother  saying  that  he  was  in  the  hospital  at 
Chicago. 

AdvortiBementB  had  been  inserted  in  vations  news- 
papers, but  DO  further  information  respecting  the 
hosbaud  wa^  forthcmuiag,  aud  he  had  nit  befin  cited. 

The  deceased  left  two  soni,  one  of  whom  apxdied 
for  administration  under  the  73rd  section  of  the 
Probate  Act,  1857. 

Dayford,  for  the  applicant.— It  ii  not  necessary  to 
dtea  spouse  if  the  marriage  bond  has  been  severed 
by  a  decree  of  divorce:  In  the  Qoodt  of  Naret,  36 
W.  R.  528,  <1888)  13  P.  D.  35. 

BABaaAYZ  DsANE,  J.— Tou  may  take  a  grant,  but 
certainly  justifying  security  must  be  given. 

Solicitors  for  the  applicant,  Harriton  it  Powell, 

Note. — In  this  case  counsel  assumed  that  the 
decree  obtained  in  America  was  a  valid  decree. — G.  H. 


July  24,  1905. 


I^ousr  Of  Hor^a. 

From  C.  A.  ^ 

(England).   J 

Crosfield   &   Sons  {Limiteei)  attd  Otbkrs  v. 
MANcnESTKB  Snip  Cajtal  Co,  (6.) 

Arbitration — Juriidtelion —  Private  Acte —  Corporation 
and  tradera—ArgumtJit  —  Waiver —  Prattice —  Man- 
cheiter  Ship  Ciimil  Act,  1885  (48  <6  49  Vid.  e. 
cfaau'wi'M'.).  I*  88,  202  —Mntichritrr  Ship  Canal  Att, 
1896  (59  <t  60  Vict.  c.  clxxxii.),  ».  43. 
Undtr  the  Manchciter   Ship   Canal   Adt,  1885  anil 

1896,   the   Corporation  of  Warriiigttm  miut  resort   to 

[a.)  Reported  by  OwTifHB  Hall,  Esq, ,  Barrister- 

at-Law. 
16.)  Beported  by  C.  H.  OaAproN,  Esq..  Barnjster- 

at-Law. 


arhiiration  at  iitovidtd  hy  the  Aciifor  the  adJMtmtni  of 
diferences  between  the  corpivation  and  the  canal  torn- 
j^rtiiy,  but  the  tradert  therein  reftrred  to  riiay  tah 
proceedings  in  the  courti  in  the  tuual  woi/. 

This  was  an  appeal  from  an  order  (32  W.  B.  635, 
[1904]  2  Ch.  127),  of  the  Court  of  Appeal  (Vanghw 
WiHiamii  and  Stirling,  L.J  J,  ;  .  Cozens-Hardy,  L  J., 
dissenting),  where  the  case  and  the  vaiious  sections  of 
the  Acts  are  set  out  at  length. 

The  appellants  (the  plaintiffs  in  the  action)  were 
Crosfield  &  Buna,  Fairclough  &  Sons,  and  Uo&ki 
Hall  &  Co.,  traders  and  manufacturers  canyiog 
on  business  at  or  near  "Warrington,  and  the  mayor, 
aldermen,  and  burgesses  of  the  borough  o( 
Warrington. 

The  respondent  company  was  the  Manchester 
Ship  Canal  Co, 

The  question  of  competency  was  alone  argued  and 
the  various  provisions  of  the  Acts  are  deilt  with  in 
their  lordships'  judgments. 

By  an  agreement  maile  on  the  9tb  of  April,  1896, 
between    the    corporation    of  Warrington    and   tht 
company,  after   reciting    that  disputes  and   differ- 
ences   had    arisen    between    the    corporation    and 
the    company    in    connection    with     the    dr«lgiiig> 
aud  that  for  the  purpose   of  settling  such  diipotsi 
and  differences  the    corporation    and   the  company 
bad  agreed  to  enter  Into  and   execute   the  agwe- 
ment  now  being  stated,  and  also  reciting  that  the 
traders  and  manufacturers  and  other  persons  then  or 
thereafter  carrying  on  business  at  or  near  Warrington 
were  entitled  to  use  portions  of  the  canal  and  Btvw 
Mersey  and  the  luck  and  works  at  Walton  on  the  temw 
and  conditions  therein  referred    to,   and    that   tht 
corporation  and  the  company  had  aareed  to  alter 
those  terms  and  conditions  as  thereinafter  mentiou'sd, 
it  was  provided,  amongst  other  things,  as  follows  :— 
Clause  1  :  "Sub-section  14  of  section  88  ahaU  for 
the  purposes  of   this  agreement  be  read   and  haw 
effect  as  if  the  same  were  in  the  words  following  (th«t 
is  to  B»y) :  (a)  The  company  shall  forthwith  at  thsir 
own  cost  dredge  the  bed   and   banks  of  the  Bivw 
Mersey  (meaoing  thereby  a  channel  in  and  along  tbi 
River  Mersey  having  a  minimum  width  of  fifty  fM* 
at    the    bottom)   and    for    ever    after  maiutnin  tie 
same  dredged  so  that  at  all  times  there  shall  be  • 
depth  of  eight  feet  of  water  at  low  water  of  sprtU 
tides  in  the  said  channel  between  the  western  bonnd- 
ary  of  the  works  of  Monks  Hall  &  Co,  (Limited)  »t 
or  near  Bank  Quay  and  Howley  Lock.     The  portjno 
of  the  old  bed  of   the  River  Mersey  between  the 
westerly  end  of  the  river  diversion  aud  Walton  l^ 
(which  portion  of  the  Biver  Mersey  is  shewn  om  the 
plan  hereu>  to  annexed  and  therein  coloured  Wus)  ii 
admitted  and  agreed  to  be  a  portion  of  the  Bit* 
Mersey  within  the  limits  aforesaid," 

Clause  4  :  "  The  compsny  bind  themselves  effectnslll 
tn  execute  aud  complete  a^  their  own  cost  the  s^vertl 
dredging  and  other  works  prescribed  by  ihia  «gi*e- 
ment.  " 

Clause  6 ;  "  All  penalties  (if  any)  incurred  bf  t» 
company  to  the  corporation  under  or  by  virtue  of  tM 
Slid  agreement  of  the  Tith  day  of  December,  18*!, 
are  hereby  absolutely  waived  and  released." 

Clause  £)  ;  "If  and  whenever  the  company  •!>"* 
fail  to  maintain  the  channel  referred  to  in  the  fia' 
clause  of  these  presents  and  navigation  is  t''*'*J'5 
obatructf'd  then  and  in  each  such  case  the  trad«»  •■" 
manufacturers  carrying  on  business  at  Warfing** 
shall  have  the  right  of  navigation  in  respect  of  '^'J 
psaaing  tluough  the  Walton  Lock  of  the  pOrtiM  "' 
the  Manchester  Ship  Canal  extending  from  E«w»™ 
to  the  Walton  Lock  and  of  the  portion  of  the  »* 
Mersey  within  the  limits  desdibed,  in  okuo  1  (^1  ^ 
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this  agreement  free  of  fdl  tolls  ftnd  dues  imtil  the 
afore«<ud  cliatuiel  ahall  have  been  made  dud  completed 
to  the  reasonable  satisfaction  of  ihe  surveyor  for  the 
time  being  of  the  corjioration.  Provided  always  that 
no  such  trader  or  mi»tmfactnrer  as  aforesaid  shall  he 
entitled  to  the  right  of  narigation  referred  to  in  this 
claose  if  the  company  immediately  on  the  receipt  of 
a  written  notice  from  the  surveyor  for  the  time  being 
of  the  corporation  certifying  the  fact  of  such  obstnic- 
tion  and  its  position  and  extent  commence  to  dredge 
and  continue  to  dredge  the  aforesaid  chanBel  to  the 
retisonable  satisfaction  of  the  surveyor  for  the  time 
being  of  the  corj>oration." 

OUuse  7:  "  Notwithstanding  anything  hereinbefore 
contained  it  is  hereby  declared  and  agreed  that  it  the 
company  fail  to  fuliil  auy  of  the  provisions  of  this 
agreement  and  shall  not  within  mx  months  after 
receiving  notice  in  writing  from  the  corporation 
comply  with  snoh  notice  and  fulfil  the  provisioni  of 
this  agreement  then  upon  any  such  event  the  rigbti, 
{towers,  and  privileges  of  the  corpiraHou  and  of  the 
said  traders  and  manufacturers  under  the  Act  of  188j 
(except  snb-seotion  15  of  section  88)  thall  thereupon 
revive  and  have  full  force  and  effect  notwithstanding 
this  agreement  or  the  said  agreement  of  the  12th  day 
of  December,  1893.  and  as  if  such  agfeements  had 
never  been  executed. 

Clause  8 ;  ''If  and  whenever  the  company  shall 
neglect  or  fail  to  maintaiu  the  channel  referred  to  in 
the  lirst  clause  of  these  [iresents  and  the  corporation 
shall  givu  to  the  company  a  written  notic-  specifying 
the  obstruotion  to  such  channel  and  its  nature  and 
ext«ait  then  and  in  any  suth  case  and  so  often  as  the 
same  shall  happen  upm  the  expiration  of  six  oalendar 
months  aftt^^r  the  time  of  giving  such  notice  the 
corporation  may  if  they  think  fit  remove  sQcii  obstruc- 
tioa  and  the  company  shall  thereupon  pay  to  the 
oorpoimtion  the  costs  reasonably  iccurred  by  them  in 
effiectiag  the  removal  of  such  obstruction  ;  Provided 
always  that  if  and  whenever  the  corporation  elect  to 
arail  themselves  of  the  power  hereby  conferred  upon 
theni  the  operation  of  clause  7  of  this  agreement  shall 
for  the  time  being  and  from  time  to  time  as  often  as 
the  corporulion  shall  avail  thoniselves  of  such  power 
be  suspended  and  shuK  not  operate  or  take  effect  until 
notice  (in  addition  to  the  notice  retjuired  by  clause  7} 
has  been  served  upon  the  company  by  the  corporation 
that  the;  have  n  t  availed  and  do  not  intend  to  avail 
themsolves  of  the  power  hereby  conferred  upon 
theni." 

Claose  9;  "Save  as  hereinbefore  expressly  mentioned 
nothing  in  this  agreement  coctaiued  ahiUt  alleot  lessen 
or  take  away  any  rights  powers  or  privileges  enjoyed 
by  or  conferred  np<in  the  corporation  and  the  manu- 
faettLrers  and  traders  of  Warrington  under  or  by 
virtue  of  any  Acts  relating  to  the  company  or  othei'- 
wisB  and  save  as  afortsaid  such  rights  powers  an4 
jjrivilegfs  are  hereby  reserved  accordingly." 

Clauje  10 :  "  If  any  diflerence  shaU  arise  between 
the  company  and  the  corporation  as  to  the  true 
intent  and  meaning  of  this  agreement  or  as  to 
anyttdog  to  be  done  or  not  to  he  doue  thereunder 
such  diflereace  shall  be  determined  by  an  engineer  to 
be  appointed  (unlese  otherwise  agreed  ou)  on  the 
application  of  the  company  or  the  corporation  by  the 
president  for  the  time  being  of  the  Institution  of 
Civil  Bngineers  whose  decision  shall  be  final  and 
binding  on  both  parties  and  the  cost  of  the  reference 
shall  be  borne  as  be  shall  direct." 

Clauie  12:  "  The  corporation  shall  have  all  tights 
and  privileges  under  oud  shall  be  deemed  to  be  traders 
within  the  meaning  of  this  agreement," 

The  agreement  of  the  9th  of  April,  1866,  was 
embodied  is  the  achedale  to  the  Manaheater  Ship 
GaaalAot,  189ti. 


The  company,  it  wbs  alleged,  made  default  in 
making  and  maintaining  the  channel  of  the  River 
Mersey  between  the  points  referred  to  in  clause  I  of 
the  agreement  of  1S96  for  the  minimum  width  and 
depth  therein  provided,  and  the  navigation  of  the 
river  was  always  since  the  date  of  the  agretment 
obstructed. 

From  tiiue  to  time  the  surveyor  of  the  corporation 
served  written  notioes  on  the  company  certifying  that 
the  channel  was  obstructed  but  the  company  did  not 
dredge  or  continue  to  dredge  the  channel  to  the 
reasonable  satisfaction  of  the  corporation's  surveyor. 

The  Court  of  Appeal  considered  the  jurisdiction  of 
I  he  court  was  ousted,  with  respect  to  the  corporation, 
and  also  as  regards  the  traders  until  the  arbitrator 
should  have  given  his  decision. 

Neville,  K.C.,  and  Bmtifidd,  K.C.  {Sughet,  E.G., 
and  F.  Thompsun  with  them),  for  the  appellants. 

MimltoH,  K.C,  and  Cr>i>pi,  K.O.  {Leigh  Clare  with 
them),  for  the  respondents. 

The  Hocse  took  time  for  ooniideration. 
Earl  of  Halsbury,  L.C,  expressed  his  eonourrence 
with  the  judgment  of  Cozens- Hardy,  L,J. 

Lord  Macxaohtejt.— It  is  no  wonder,  I  think, 
that  the  preliminary  question  as  to  competency, 
which  was  argued  fully  before  your  lordships,  led  to 
mu;h  difToreoce  of  ojjinion  ia  the  courts  below.  The 
provisii^na  in  the  Manchpster  Ship  Canal  Acts,  1S85 
and  188S,  as  to  arbil  ration  are  so  various  and  incon- 
sistent that  it  is  impossible  to  arrive  at  a  conclusion 
which  can  be  regarded  iis  saUafactory  from  every 
point  of  view. 

The  (juestion  was  raised  for  the  first  time  when  the 
parlies  went  to  trial.  It  does  not  seem  to  have  been 
argued  very  seriously  liefore  Byrne,  J,,  who  tried 
the  ciise.  His  opinion  was  that  the  provision  eon- 
t  lined  in  sub -sect  ion  22  of  section  SS  of  the  Act  of 
1SS5  would  have  been  enough  to  oust  the  jurisdiction 
of  the  court  if  it  had  not  been  for  the  introductory 
words  of  the  section,  which  declare  that  the  pro- 
visions that  follow  shall  have  effect  "unlesa  otherwise 
agreed  on  between  the  corjjoratioii  and  the  company," 
He  thought  that  the  partiesi  might  waive  a  provision 
whioh  they  were  authorised  to  alter  by  agreement.  I 
think  there  is  a  good  deal  to  be  said  in  favottf  of  that 
view.  But  I  am  not  tsatisfied  that  mere  omiaaioti  to 
insist  on  a  statutory  provision  is  equivalent  to  an 
agreement  that  the  provision  shall  not  have  efl'ect. 
The  enactment  at  the  commencement  of  section  88 
seems  to  require  something  more  than  tacit  abandon- 
ment 

Upon  appeal,  the  decision  of  Bjine,  J.,  as  to  com* 
potency  was  reversed  by  a  majority  of  the  court. 
The  action  ao  far  as  it  was  brought  by  the  corporation 
was  dismissed ;  so  far  as  it  was  brought  by  the  traders 
it  was  stayed  till  further  order.  For  aome  reason 
which  I  do  not  quite  understand,  Vaughan  Williams, 
L.J.,  held  that  the  provision  in  sub-section  122  of 
section  81  in  the  Act  of  1885  was  not  one  of  the  pro- 
visions which  the  corporation  and  the  company  were 
competent  to  deal  with  by  agreement.  He  thought 
that  the  jurisdiction  of  tho  court  as  between  the  cor> 
p  oration  and  the  company  was  ousted  by  sub -section 
22,  Without  expressing  a  decided  opinion  as  to 
whether  the  traders  had  independent  rights  which 
they  conld  enforce,  he  catne  to  the  conclusion  that 
svich  rights,  if  they  existed,  could  not  be  enforced 
unless  and  until  the  default  of  the  company  bad  beeu 
established  in  an  arbitration  between  the  company 
and  the  corporation.  He  did  not  think  it  necessary 
to  consider  section  302  of  the  Act  of  ISS5,  which 
enaeta  that  if  sny  question  should  "  arise 
between    the    company    and    any  person  touching 
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nnything  to  b)  doae,  or  not  t^  b^  don^,  or 
any  money  to  be  paid,"  uuler  the  proTisiona 
of  the  Act,  the  a,  uoleaj  by  the  Act  otherwise 
expreaaly  provide  1,  euch  qitettioD  Bhoold  bi 
"  deter  mined  by  arbitration  in  manner  provided 
by  the  Rail  fajs  Glauses  Goosolid  kttoii  Aut, 
IS'ia."  Stirling.  L  J.,  Bgr*ed  with  Vdughin 
WiUiftmi,  L,J.,  in  bie  viev  of  gub-section  22 
aidintb"!  geaernl  tjisuU  of  hia  opiaion,  though  he 
thought  the  traders  were  entitled  to  enforc  i  the 
proTision-i  ia  thair  iavoar  contained  in  section  Si. 
Bit  he  relied  mwn'y,  if  not  entiraly,  oa  section  202, 
which  Vaugli*!!  Williams,  L.  J.,  left  oat  of  conBidera- 
tion.  On  the  other  hand,  Ooz  ms- Hardy,  L.  J  ,  while 
agreeing  that  the  juriidiction  of  the  c:)ui-t  wat  ouited 
ai  batireen  the  corporation  and  the  comptny,  held 
that  the  traders  h*d  statutory  rights  whiuh  tliey  could 
eolorce  independently  of  the  corpiration,  and  that 
they  were  not  compelled  to  reaort  to  arbitration  or 
to  await  this  result  of  a'bitratioQ  batweentbe  corpora- 
tion and  the  company.  Hif  View  wai  thit  section  202 
did  not  apply  to  a  refund  such  at  that  which  the 
traders  claimed.  It  m iy  have  bwn  intended,  he  said , 
to  apply  oaly  to  cises  spsjified  in  the  earlier  parts 
of  the  Act,  which  pro  ride  for  arbitration  without 
designating  the  a'bitrator  or  preauribing  the  m  >da  of 
arbitratioa.  At  aiy  rate,  be  thought  that  aectioa  202 
was  not  so  expreaaed  as  to  exclude  th)  jariadiotion  of 
the  court. 

On  the  whole,  I  am  disposed  to  aijrje  wirh  Cozins- 
Hirdy,  L.J.  I  bare  no  doubt  that  the  M  inchester 
Ship  Canal  Acti  do  confer  upon  the  tralers  tuie- 

Sandent  riehts  whiib  tbey  are  entitled  to  enforoe.  I 
o  not  fiad  in  either  of  those  Acts  anything  which 
compelu  the  traders  to  teaort  to  arbitratim  for  the 
purpose  of  enforoiog  their  rights  tmlesi  aaotioo  2U2  of 
the  Act  of  188o  ba  held  to  nave  that  eff)ct,  aid  on 
this  point  I  agree  with  Cozeni-Hardy,  L  J.  It  if  an 
unfortunate  result,  as  Vaughin  WiLliams,  L.J., 
observes,  that  cases  relating  to  the  same  alle;;ed 
obligations  of  the  company  should  not  be  disposed  of 
by  one  and  the  same  tribuaal,  bat  I  am  by  no  means 
sure  that  the  result  would  be  more  satisfactory  if  the 
questions  between  the  company  and  the  corporation 
under  the  Act  of  ISSS  were  referred  to  an  arttitrator 
appointed  by  the  Board  of  Trade,  and  thosa  under  the 
statutory  agreement  confirmed  by  the  Act  ol  1896  to 
an  arbitrator  appointed  by  the  president  of  the  Insti- 
tution of  Civil  Eagiaeers,  while  tb?  very  sime 
qaestions  arising  between  the  company  and  the  traders 
were  referred  to  arbitration  in  manner  provided  by 
the  Railways  Glauses  Ojnsolid*tion  Aot,  1845. 

It  seems  to  me  that  the  corpirati an  should  be  struoV 
out  as  co-plaintiff;!  with  the  traders,  but  that  the 
a::tion  should  projeod  as  between  the  traders  and 
the  CO  npany,  and  that  the  c  impauy  should  pay  the 
traders  their  costs  both  here  and  below,  exoept  so  £  ir 
as  such  costs  have  been  inecea^ed  by  making  the 
csorpora'ion  co-plaintiffif. 

Lord  James  of  Hskbfobd. — la  this  cate  the  Cor- 
poration of  Warrington  and  certain  traders  are  co- 
plaintiff  i  and  the  Mauchester  Ship  Canal  Co.  are  t^v 
deff-nlan  a.  The  action  is  brought  principally  to 
Tooovor  crrtaia  hdU  pud  to  the  oanU  uumpany  on 
t'iie  gj-iju'id  that  i*rtnu  drwiidug  nper*ti  ma  imposed 
by  Htatute  ou  that  c  impauy  bad  uut  been  fulfilled. 

Upon  the  hearing  of  tbe  cause  before  Byrne,  J.,  it 
W(»s  submittfld  Ihiit  the  arbitration  provisions  con- 
tained in  the  origi'jftl  Shiji  GiUial  Act  of  5H8.>,  and  in 
HI  agreement  afhrmed  to  a  subiequeut  A?t.  so  com- 
pletely ousted  the  jurisdiction  of  the  court i  that  even 
the  assent  of  the  partisa  could  not  give  power  to  the 
court  to  hear  and  determine  the  mitter*  Ln  dispute, 
and  this  preliminary  objection  bos  now  been  dealt 


with.  After  considerable  hentation  I  have  come  to 
tbecoQclurim  that  the  jadgment  g'lVen  by  Ooiens- 
H*rdy,  L  J,,  is  oorraat,  and  that  it  ought  to  be 
followed.  I  agrcs  with  the  view  entertainsd  by  the 
Court  of  Appeal  as  between  the  Corporalian  of 
Wamu^ton  aid  the  Ship  Cauil  €x  The  prorisioas 
of  the  Alt  of  18S5  and  the  agreement  of  IS 36  (con- 
firmed by  the  Ait  of  th  it  ye»r)  bein^  d  Uy  conwdered, 
the  result  is  that  tbiproviuons  of  sub -section  22  of 
se.-tiin  88  of  tlie  Act  of  ISf^S  a-aount  to  an  ouster  of 
the  j  urisdiction  of  the  ordinary  courts,  and  that  the 
tribunal  created  by  that  sub -section  alone  can  deter- 
mine the  m^ittera  n  )w  in  differ dnc 3  betw<aen  the 
corporation  and  the  canal  company. 

But  I  agree  with  Coz*ns-Hirdy,  L,J.,  in  holding 
that  the  case  of  the  trad-'rd  individua'ly  stands  upm 
a  diffdfdut  ground.  The  ti'iders  sre  not  meutionel  i'l 
the  provisions  I  hiva  referred  to.  But  it  is  argned  that 
sectiiu  202  of  the  Act  of  188J  places  them  in  the  sima 
position  as  the  Corporation  of  Warrington,  and  that 
therefore,  equally  in  rejpect  to  the  traders,  the  juris- 
diction of  the  court  is  ousted  For  the  reasons  givn) 
by  the  Lord  Juatiie  I  do  not  accept  this  view  ;  anl 
although  I  thinV  th«t  the  corporation  miy  for  some 
purpoiej  represent  the  traders  I  canaot  agree  that 
becauie  the  oorpwatiou  must  proceed  by  arbitrmtiao, 
th  tt  therefore  the  traders  mu it  do  ao  also.  Each  of 
these  traders  mav  have  an  indepmient  claim  for 
damages,  yet  would  not  be  entited  to  appeir  upon 
on  arbitratioa  between  the  orporation  ani  the  oonal 
CO  mpaiy. 

I  therefore  thin\  that  the  tralerij  are  entitled  to 
proceed  in  the  ac'jon,  and  that  so  far  the  appeil 
should  sueeeed,  and  I  agrea  wi'Jj  Lord  Macnagbten'i 
view  as  tj  costs. 

Appeal  of  (/)•  tradttt  alloimdi  appal  of  the  corpora- 
tion diimUied, 

Soliiators  for  appellants,  Burton,  Yettes,  tC  Oarl,  for 

Ale.i\  Wiiion  it  Oomie. 

Solicitors  for  r  spondents,  Orutftg,  Kertham,  Sun- 
ion,  (t  Oo, 


^onxt  ot  appeal. 

From  Chan.  Dir,  ) 

(Vanghan  Williams,  StirUag,  and  J       Aug.  2,  ISKtJ. 
Cozeni-Hardy,  L.J  J.)  ) 

BAiiiscns    Anili.v   van    Soda   Fabrik    iv 

HlCKSO^.   (n.) 

Fa'.tnt — "  Vend  mlthia  the  Tfalin" — Guiitrael  trutiif  i» 
England  for  tKt  tiih  of  ft-ittnted  articlti  manufacturvi 
abroad — Arliclu  to  he  detiitred  abroad. 

A  contract  for  lale  williin  the  real/a  of  p^ittnkil 
articla,  uihiek  are  to  he  delieerel  abroad,  foUowfi  hi)  o 
notifi'mtion  to  the  pir&hmtrt  within  the  reilm  thai  the 
go'ids  abroiid  are  at  their  diipoaai,  it  ji'ita  "  vnudiog" 
with  lit  tlu!  realm  of  ike  patented  arliclet  eo  ai  to  ii^fri^p 
the  ri'j'itt  of  the  pa'entiei. 

-Sacoharin  Corporation  v.  K<>i'ueyer  &  Oo.,  49  W.  U. 
109,  [191(0]  2  Vh   Gi^.fMuxed. 

Appeal  by  the  plaiatiffi  from  the  deoui«  «' 
Buckley,  J. 

The  action  was  brought  to  restrain  infriagmaat  hf 
the  defe  idant  Hiokson  of  letters  patent  granted  in 
IH97  to  ths  plaiotiffs  for  an  iovantion  relating  to  ths 
manufacture  ot  dye  stuff t.    His  patent,  which  W«t  in 

(a.)  Ksported  by  J. 


I.  STtBLtSO,  E«q.,  Barritttf- 
at-Law. 


J 
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the  ufn«l  iona,  g  vwm  to  the  j)steate«B  the  sole  privile^B 
"  to  makn,  U'e,  »x«roiae,  maA  ysdA  "  the  tubject-mattaT 
n(  the  psteat  withva  the  Uaited  Kiogdom,  and  to 
have  Bod  enj  ly  "  the  whole  profit,  beoefit,  aod 
advantage"  aoe ruing  from  the  ioTention. 

Tho  dye  stufifi  allege*)  to  ba  iafringmente  were  pur- 
chued  hy  the  defendmt  Hiakaoi],  who  resided  in 
EogtAcd,  from  a  forrign  company  who  maDufaotared 
them  abroad,  and  wf ra  to  b)  delivered  to  the  defend- 
ant or  hi)  order  at  Antwerp.  The  defendant,  by  a 
(;)Dtract  made  in  England,  then  resold  the  dye  stu£Fii 
to  an  Eaglifh  firm,  to  whom  they  were  to  be 
delivered  at  Antwerp,  and  by  whom  tbey  were  lub- 
aequently  imported  into  Engl  tod. 

The  pIftintifTd  daimel  damage)  or  in  acconnt  of 
prottte  eg iintt  the  defendant  and  djlivery  up  of  the 
dye  atn^  imported  into  England, 

Buckley,  J.,  considered  that  the  decision  in 
Saetharin  Corporation  t.  Bfitrnfyer  &  Co.,  ■19  W,  B. 
199,  [1900]  2  Cb.  6.39,  goTerned  the  preieot  cue,  and 
ditmisivd  the  action. 

Tbe  plaintifTj  appealed. 

J.  C.  Graham  and  Colrfax,  for  the  ftppell*nts. — By 
a  contract  made  in  England  with  an  EogUsh  Arm 
the  defendant  contracted  to  sell  these  infringing  dye 
Itofis  to  an  Englt4b  firm,  and  although  the  dyes  were 
to  be  deliTered  to  the  English  firm  at  Antwerp,  still 
the  contract  amoaated  to  a  vending  by  the  defendant  of 
tbepttente<^  artblea  within  the  rc^m.  Tbe  defendant 
knew  perfectly  well  that  tbe  Eogliah  firm  bnying  the 
article  from  him  intended  to  import  it  into  England. 
The  decision  in  Saccharm  CorporcUion  y.  R<;)tin*i/er  <(: 
6'u.  is  not  consistent  with  the  dicta  of  Lord  Herscbell 
in  liaditch^  Anilin  Falrik  r.  Ba$U  Chemical  Workt, 
46  W.  E.  255,  [1891*]  A.  0.  200,  at  p.  207.  The 
defendant  by  the  course  of  action  he  adopti'd  in  faot 
deprived  the  plainttfi's  of  some  of  the  "  profit  and 
■druitage "  accruing  from  their  invention  :  Ef  malic 
V.  Bour*ier,  18  W.R.  665,  L.  B.  9  Eq,  217,  at  p.  222, 

A,  J.  TTu/ter,  for  the  respondent. — Saccharin  Cor- 
jmrat'oa  v.  Rritmeyer  <{■  Co.  ejtactly  covers  this  case  ; 
there  Cogens- Hardy,  J.,  held  that  an  English  merchant 
who  in  pursnanceof  a  contract  made  in  England  with 
an  Boglish  firm  delivered  a  patented  article  at  a 
foreign  port  to  the  Eogli-h  importer,  did  not  thereby 
"vend"  the  patented  artide  within  the  realoi.  In 
the  earlier  caie  of  Budiidit  Anilin  Ftibrik  v.  liatle 
C^emieal  Worla  the  House  of  Ijords  eipressly  left 
this  pifticulsr  point  open, 

Oolefax  replied. 

Vauqbas  WnxiAiis,  L.J. — This  is  a  case  in  which 
there  has  been  in  one  aeoie  a  sale  of  a  patented  artiolo 
within  the  realm,  because  there  has  been  a  contract 
of  sale  and  such  subsequent  appropriation  of  goods 
that  property  has  passed,  and  tbat  contract  of  aalx  is 
a  contract  which,  on  the  facte,  I  take  it,  took  place 
in  England.  Then  it  is  suggested  that  those  facts  are 
sufficient  to  constitute  an  infrtngement  of  the  statu- 
tory rights  of  the  patentees.  Really  the  whole 
qaevtioo  is  whether  there  is  any  infringement  of  the 
ttfttntory  rights  of  the  patent<?e3  unless  there  bas 
been  a  sale  accompanied  by  a  delivery  in  England, 
meaning  thereby,  of  course,  a  delivery  by  a  person 
who  entoredinto  or  was  a  party  to  the  contract  of  sale, 
ftnd  who  is  the  defendant  in  the  action.  Now,  hero 
Mr.  Hickson  is  the  defendant  in  this  action ;  there  has 
been  a  contract  with  hiai  under  which  pruperty  has 
PMtsd,  and  there  has  been  a  delivery  by  Mr.  Hickson. 
That  delivery  was  sot  within  tbe  realm,  but  was  a 
delmiy  on  tbe  Continent,  and  that  was  a  delivery 
made  m  porwuanoe  of  the  contract. 

The  question  here  is  one  which  I  do  not  think  myself 
«M  absolutely  decided  by  the  case  of  Baditchf  AniUn 


Had    Soila   Fitlrik  v.    Bath   Chtmleal    Wiwkf,  Bind- 
grhfdler,  in  the  House  of  Lords.    I  should  point  out 
with   reference  to  that  rase  that  Lord  Davey,  who 
diflivered  (he  last  judgment,  says  this  (at  p.   2(\Q  of 
[ISns]  A,  C  )  :  "Like  my  noble  and  learned  friend 
opposite  (Lord  HerschcU),    I   desire  to   ejcpress   no 
opinion  upon   the   nice   question  which  might  have 
ariseu  under  other  circumstances,  but  which  in  my 
opinion   does  not  arise  iu  the  circumstance  of  this 
case,"     That  is  what  he  says,  and  when  we  look  at 
the  judgments  of  Lord  Hahibury  and  Lird  Herschell 
we  see  that  they  both  of  them  leem  to  take  as  a 
material  fact  to  be  considered  in  the   case  before 
them,  that  the  sale  in  the  seDse  of  the  contract  of  sale 
had  not  been  made  within  the  jurisdiction.    I  need 
not  read  at  length  agsin  the  passage  to  which  I  called 
attention  in  the  course  of  the  argument.      It  is  iu 
Lord    Halsbury's    judgment    at    p.    205.      But    it 
seems    to    me    that    Lord    Halsbury    and     Lord 
Herschell    both    expressly    refrained    from    dealing 
with  what  might  be  the   result  on  the  question  of 
infringement  if  tbe  contract  had  been  made,  as  the 
contract  here  was  made,  in  England,     I  had  thought 
from  the  reports  in  the  Law  Beports  that  in  the  case 
of  Siicchariii  Corporation  { Limittd)  v.  Ruilimytr  Je  Go., 
[1900]  2  Ch.  659.  before  Oozena-Hardy,  J.,  the  contract 
tbere  was  abroad ;  but  Mr,  Walter  has  shown  to  us  the 
report  in  the  Patent  Office  Beports,  and  it  appears  that 
the  contract  in  that  case,  as  in  this  case,  was  in  England. 
Really,  therefore,  the  decision  of  Cozans-Hardy,  J., 
in  Succhariii  Corporation  ( Limited)  v.  Rtitmeyer  *fe   Co- 
coven  the  present  case.     I  think  that  it  must  have 
occurred   very  often  in  past  limes  that  there  have 
been  agents  and  merchants  in  England  who  have  made 
it  their  business  to  sell  English  patented  productions 
which  have  been  manufactured  abroad.     And  I  have 
no  doubt  that  of  recent  years  the  practice  has  been  to 
evade  the  intention  of  the  Statute  of  Monopolies  and 
the  intention  of  the  grant  to  the  patentees  by  taking 
care  that  in  form  the  merchant  thus  seUing  the  goods 
is  not  a  party  to  the  delivery  in  England,     Tinder 
these  circumstances  I  do  not  think  that  we  ought  to 
extend   the   rule   that   was  arrived  at  in  EInulie  y. 
Uiiiusirr  beyond  the  point  to  which  it  has  already 
gone.     Elmtlii  v,   Bonnitr  was  a  case  where  under 
the   contract  the  goods  were   deUvered  in  £i>glaud. 
The  contract  was  one  that  was  made  by  an  English- 
man in  France,     Taere  have  been  several  attempt  i  to 
extend  the  doctrine  of   that  case  further,  and   they 
have  not  been  succaasful.     It  la  not  for  me  to  offer  any 
opinion  as  to  whether  it  is  desirable,  in  the  intereabi 
of  English  patentees  and  the  promotion  of  invention 
in  E'igland,  that  any  statutory  legislation  should  bo 
passed  for  the  protection  of  the  privileges  with  which 
thi  L'^gisluture  baa  already  thought  it  right  that  the 
inventors  of   ustiful  inventions  shoald  ba  rewarded. 
But  if  it  were  right  to  do  such  a  thing  I  h.»ve  nu 
d  jubt  that  it  woiud  be  done,  because  thare  have  been 
ijoite  sntticient  cases  in  late  years  to  driiW  the  atten- 
tion of  the  Legislature  and  of  everybody  else  to  this 
prai'tiae.     In  fact  the  practice  has  now  become  so 
prevalent  that  everyone  knoivs  the  exact  steps  that 
you  must  take  to  enable  you  to  get  patented  articles 
distributed  within  the  realm,  and    yet    deprive  the 
patentee  of  tbe  remuneration  which  ho  thinks  he  is 
entitled  to  have.     I  ought  to  have  said   one  word 
upsn  a  part  of  Mr.  Graham's  argument.     He  did  not 
put  hii  Cise  entirely  upon  there  having  been  a  sale 
witbiu  tbe  realm.     He  put  it  partly  upon  the  words 
with  regard  to  profits,  and  laid  that  there  had  been 
a  depriving  of  the  patentee  of  the  profits  that  the 
statute  intended  him  to  have.     I  do  not  think  any  one 
of  the  decisions  ev^r  got  within  a  practical  distance  of 
holding  BUi;b  a  proposition  to  be  aocurate.    The  reeult 
is  that  this  appeal  lail«,  and  is  dismissed  with  ci»ts. 
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Stieliso,  L.J. — I  am  of  tke  iftme  opinion.  The 
queition  i»  whether  in  this  case  the  defendant  has 
infringed  the  plaintiffs'  patent.  Now,  in  order  that 
that  may  be  estabhslied,  I  think  that  it  must  be  made 
out  that  the  defendant  made,  used,  exercised.^  or 
vended  the  patented  iBrention  -within  the  United 
Kingdom.  That  is  the  mode  in  which  the  letters 
patent  are  expressed,  and  that  is  the  mode  in  which 
law  is  stated  by  Lord  HersL'bell  at  the  commencement 
of  his  Rpeech  whea  addreaaiug  the  Houie  of  Lords  in 
the  eaae  of  Baditehe  Anil  in  am!  Soda  Fahrik  v.  Ba»U 
Chemical  Wm'l-i,  Bindachedler.  What  is  said  here  m 
that  the  defendant  has  vended  a  patented  article  in 
this  country.  What  has  taken  place  is  this :  He 
entered  in  this  country  into  a  contract  wiLh  another 
person  in  this  conntry  for  the  sale  to  the  purchaser  of 
a  certain  quantity  of  the  patented  article,  it  being  a 
stipulation  of  the  contract  that  the  article  sold 
ahould  ba  delivered  to  the  piirohaaer,  not  in  this 
country,  but  abroad.  He  procured  the  subjeot- 
matter  of  the  contract  abroad,  and  had  it  de- 
livered to  his  orders  in  Antwerj..  He  then  directed 
the  persons  in  whose  cttstody  it  was  phyeiLally  at 
Antwerp  to  hold  it  to  the  order  of  the  purchaser,  and 
then  in  England  be  communicated  to  the  purchaser 
in  England  the  fact  that  it  was  at  the  order  of  the 
purohsser  at  Antwerp,  and  thns  he  completed  the 
bargain  and  sale  to  Uie  purchaser  in  Eogland  of  this 
article,  which  was  all  the  tim(»  outside  the  realm, 
Then  the  purchaser  brought  it  into  England.  The 
purchaser  is  not  before  the  court,  and  we  have 
uotbing  to  do  with  him.  The  simple  question  is 
whether  the  defendant  in  these  eircamstances  has 
infringed  the  plaintiff's  patent.  Now  the  question 
therefore  is,  is  a  sale  made  in  England  in  circum- 
stances such  as  would  by  the  law  of  this  country 
pats  the  property  in  the  article  to  the  purchaser,  a 
"  vending  "  of  the  article  within  the  meaning  of  the 
letters  patent,  the  article  being  all  the  while  abroad  F 
I  think  tliat  it  is  nivt. 

There  is  very  little  precise  authoiity  on  the  question  ; 
but  as  I  have  pointed  out  alrfady,  it  seems  to  have 
been  the  opinion  of  Lord  HorBcliell  in  the  case  to 
which  I  have  Juit  referred  that  in  order  that  vending 
in  this  country  should  take  place  it  was  necessary 
that  both  the  sale  and  delivery  should  be  in  this 
country. 

That  was  also  the  decision  in  Saechirin  Corporation 
V.  [!e>tmei/fr  it  C'v,  by  my  brother  Cozena-Hardy  in 
1900,  and  from  that  decision  I  am  not  prepared  to 
depart,  I  think  that  the  consequences  of  holding 
otherwise  might  be  very  serious  in  this  country. 
Articles  which  are  subjoet  to  English  pstents,  but 
which  are  made  aud  sold  in  large  quantities  abroad, 
may  be  made  the  subject  of  mercantile  contracts  in 
this  country,  the  patented  article  never  being  brought 
withiu  this  country,  but  sold  and  transferred  abroad. 
And  under  these  uircumstances  with  regard  to  sucb 
articles,  according  to  English  law,  the  property  might 
paes  from  one  merchant  to  another.  I  think  it  would 
be  an  extremely  serious  thing  ts  interfere  with 
contracts  of  that  sort.  It  is  true  in  the  present  case 
that  the  article  was  intended  ta  be  brought  within 
the  realm,  and  probably  an  infringement  was  com* 
mitted  when  the  arttde  was  brought  within  the 
realm,  but  I  do  not  see  that  we  can  look  at  that. 
The  intention  in  other  cases  might  be  perfectly  hum- 
less,  being  simply  that  the  property  should  be  dealt 
with  entirely  abroad,  and  never  come  within  the 
realm  at  all.  For  these  reasons  I  think  that  the 
decision  appealed  from  is  quite  right,  and  that  the 
appeal  should  he  dismissed. 

CozBNs-HAiiDV,  L,  J.— This  is  really  an  appeal 
from  Hiy  own  decision  in  SaccAnr/n  Corpi/nUion  v. 


Ihitmtyer  it  Co. ;  I  therefore  content  myielf  mth 
saying  that  the  extremsly  able  argument  of  Mr. 
Colefax  has  not  satisfied  me  that  the  views  I  cxpraaied 
five  yews  ago  are  inaccurate. 

Appeal  diiimised. 

Solicitors  for  the  appellant,  J.  H.  tt  J-  Y.  Jeihnio*. 

Solicitors  for  the  respondents,  EmraeU  &  Co.,  for 
liaicnaki/  i&  Peacock ,  Bradford. 


From  Chan.  Div.  -, 

(Vaughan  Williams,  Stirling,  and  !      July  12,  1905. 
Cozeni-Hardy,  L.JJ.)  J 

Mearb  u.  Westebn  Canada  PuLr  ahd  Patbr  Co. 

(Limited),  {a.) 

Company — Skara — Minimum  mJjcri'ptir.ii— Payment  ia 
eaih—Allotmenl—Companiet  AH,  lOTO  (63  <£■  04  Vid. 
e.  48),  *.  4  (l), 

Pay  men  J  in  cicsh  of  Ihe  sifm,  payahlt  on  application/or 
the  lainimum  luhicription  to  the  sharet  of  a  limited  «m»- 
parif/  jnutt  ht  paid  to  artd  received  by  the  cmnpuntf  he/art 
allotmtni.  Payment  by  i.hfpie  it  permiuibU,  but  tJtt 
cheque  mu»i  be  cleared  be/ore  allotment, 

Motion. 

The  defendant  company  had  issued  a  proipectoa 
offering  certain  shares  therein  for  publiu  subscription, 
the  minimum  subscription  upon  which  the  director) 
might  proceed  to  allotment  being  fiited  at  200,001) 
shares. 

The  plaintiff  had  authorisfed  an  nnderwriting  com- 
pany to  apply  for  shares  in  his  name,  paid  the  sum 
(tuc  on  application  therefor,  and  the  shares  were  in  due 
course  allotted,  to  him. 

At  the  time  the  allotment  was  made  the  defendant 
company  had  not  cleared  several  cheques  forwardetl 
in  payment  of  the  application  money,  and  some  of 
these  cheques  were  not  pnid  on  presentation,  although 
they  were  afterwards  made  good. 

Upon  these  facts  being  made  known  to  the  plaintiff, 
he  claimed  that  the  allotment  was  irregular  and  should 
be  rescinded,  that  the  register  should  be  rectified, 
and  that  the  money  paid  by  him  ahoitld  be  returned, 
upon  the  ground  that  the  sum  payable  'm  the  luinimmn 
subscription  had  not  been  paid  to  and  received  by  the 
company  before  allotment;  and  that  the  defendant 
company  should  be  restrained  from  parting  or  other- 
wise dealing  with  such  money. 

Swinfen  Eady,  J.,  held  that  the  Companies  Act, 
19O0  (6;i  &  64  Vict,  0.  4S).  a,  4  (1),  had  not  been 
compUed  with,  because  at  the  date  of  the  allotmaiit 
the  sum  payable  on  apphcation  for  the  minimum  »uh- 
Bcription  had  not  been  paid  to  and  received  by  ths 
company,  and  he  made  the  order  prayed  by  the 
plaintiff. 

The  defendant  company  appealed. 

0  ore -Browne,  K.C.,  and  Kir  by,  for  the  appetlantt.— 
Payment  had  been  made  before  allotment.  A  cheqna 
dishonoured  but  afterwards  made  good  is  suflicieot 
payment  to  be  within  the  Act.  The  allotment  was 
valid. 

They  cited  Qlu$gQw  Pttvilion  {LimiCtd)  v.  MothervtO, 
GP.  116;  Currie  v.  Mia,  (1873)  L.  R.  10  Ex.153; 
Kxpurtt  MaUhtto.  32  W.  E.  813,  (1884)  12  Q.  B.  D. 
<506. 

E.  C.  Uacnaghten,  K.C.,  and  Jcutl,  for  the 
Fjflpondant,  were  not  called  upon> 
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Vaxtghax  Wri-LiAMe,  L.J.— This  appeal  mmt  be 
dismiaaed.  I  approve  of  Swinfen  Bad;,  J.'i,  decision  ; 
lie  says  that  to  fie  within  section  4  of  the  Coaipanies 
Act,  1900,  "to  enable  an  allotment  to  be  made  the 
sum  payable  on  application  mast  have  been  paid  to 
and  received  by  the  company  in  cash.  Of  coume  pay- 
ments may  be  made  in  tbeordiuary  coarse  by  cheques, 
hut  then  tie  cheques  must  be  cleared  before  the  date 
of  the  allotment."  Any  cheque  forwarded  Id  pay- 
ment of  application  money  can  be  cleared  l:tcfore 
allotment,  and  then  there  will  be  a  payment 
"received  by"  the  company.  In  Olcugow  I'ai't'lion 
{LimiUil)  V.  MnthtriutH  the  cheques  were  met  on 
presentation,  and  it  was  properly  held  that  there 
bftd  been  a  payment  to  ftnd  receipt  by  the  company 
prior  to  oUotment. 

SrntLllto,  L.J. ,  a^eed.  In  this  case  some  cheques 
sent  to  the  company  before  allotment  were  not  cleared 
bifora  aUotm<-ut.  When  presented  they  were  dis- 
bononrtd.  There  was  no  sum  "  paid  to  and  received 
by  the  company,"  The  giving  of  a  cheque  does  not 
extingui»h  a  debt,  [He  cited CoA en  v.  Hah,  26  W.  R. 
(HU,  (187S)3  Q.  B.  U,  371  ] 

Cozs^S-Haadv,  L.J.,  wni  of  the  tame  opinion.  It 
was  not  necessary  to  expteas  any  opinion  an  to  the 
resnlt  of  the  appeal  if  tbe  cheques  had  been  honoured 
on  presentation.  The  Legislaturfi  intended  that  no 
allotment  should  be  valid  unlesB  the  amount  of  the 
minimum  subscription  had  actually  been  received  in 
cath.  Xo  allotment  need  be  made  until  cheques 
received  have  been  cleared, 

Ajtptal  ditmiutil  wHJt  c<i»t$. 

Solicitors  tor  the  appeUants,  CJiriittiphtr  ct  Romy, 

Solicitors  for  the  reepondents,  UlnnihU,  Gordon,  & 
Co. 


I^tgti  €outt  of  Juetict. 


Chan.  DiT.   1 
Sekewich,  J.  j 


Nov.  13,  14. 


MoLYimnc  v,  KtcaABD.  {a.) 

Ltindlord  and  Unant — Zraw — Spfcijie  ptr/ormanct — 
Rrgervatinn  of  mintraU — Covenant  to  crtei  Iwiucs — 
Particulars  of  hoiuei  specijied  —  Lemee  owntr  of 
minerah — Compromise  of  action  hrought  hy  mortgagor 
— Damage*. 

The  dfftiulant  had,  in  ISa^,  takin  a  lease  of  a 
etrtain  piece  of  land  for  niiitUj-niite  years,  bi/  whi&k  he 
covttiantr.d  to  erect  teveii  dwtlling-kouiu  iimilar  to  those 
alrrady  eredeil  in  a  certain  road,  and  to  delivtr  them  up 
at  the  end  of  the  term  in  good  and  suhstantial  repair. 
The  h'lte  also  contained  a,  rtaervation  of  the  mines  and 
miritralt  (ic/ji'cA  did  not  lelong  to  the  lasor)  in  favour 
of  lite  jierion  who  would,  if  the  lease  ha<i  nut  been 
made,  be  for  the  time  being  entitled  thereto,  with  power 
to  enter  upon  the  demlud  premiaet  aj\d  occupy  the  aur^ 
fact  iltereof  and  to  work  the  minerals  undtr  the  lands, 
wrlhout  Imi'ing  any  lupport  fur  the  surface  or  any 
buildings  thereon,  and  fur  that  purpose  to  sink  jiits  and 
to  mahe pit-hills  and  spoH-banks,  paying  reasonable  cnn- 
pentation  Ut  the  Itssct  and  his  attu/nsfor  the  damage  to 
cattted.  The  lands  the  subject  of  the  lease  hail  (>ecn 
assii/ned  by  the  lessor,  and  the  assignee  murtgoyed  Ihrm 
to  th«  plaitiltj'.  The  defendant  lufw  alio  by  another 
tease  granted  by  the  owner  of  Vm  mintrals,  and  jtrlvr  in 
Hate  to  the  present  one,  entitled  to  the  mijies  and  minerals 

(o.)  Reported  by  H,  Fbasklin  Stobbiho,   E«q  , 
Barrister  -  at' La  V, 


under  the  demised  land.  A»  the  defendant  had  not 
complied  viilh  hit  covenant  to  erect  the  seven  houses, 
although  he  had  erected  other  buildings,  tlie  mortgagor 
had  brought  an  action  for  possession  on  the  ground  of  thi 
breach,  but  that  action  had  been  compromised,  Th» 
plairitijf,  who  tvas  the  mortgagee  of  the  demised  land,  now 
sued  for  ipeeific  performance  of  the  covenant  to  hiild  the 
seven  houses. 

Held,  that  the  ihfeniant  was  hound  to  comply  with  his 
covenant  to  build,  mit withstanding  that  he  was  entitled 
under  his  mining  lease  to  use  the  whole  surface  of  the 
land  for  mining  operations;  that  the  particulars  of  the 
houses  to  be  erected  under  the  covenant  were  sufficiently 
spu'ifitd  so  that  specific  performance  could  be  deireed ; 
that  a  decree  for  specific  per  fur  mance  was  the  only  ranedy 
available,  as  the  damages  for  the  injury  done  to  the 
rvvtrsion  would  necessarily  be  injiaitesinial,  on  accnxnl 
of  the  length  of  iite  lease,  and  v'oiitd  therefore  be  no 
adequate  comjtentation  for  the  depreciation  of  the  rever 
sion  ;  and  aho  that  the  eompromiie  of  the  aclian  brought 
by  the  morlgagor  fur  posseiiioit  on  the  ground  of  the  uon- 
com/.fi'uMce  with  the  covenant  to  built  was  no  defenie  to 
the  pnsent  action,  as  the  mortgagor's  action  was  nut 
maintainable,  and  therefore  its  compromise  could  not 
affect  the  mortguqte, 

WitncM  action. 

Thia  action  was  brought  by  E.  M.  Molyneux,  as 
the  reversioner  of  a  certain  lease,  ogainst  the  lessee, 
the  defendant,  P,  Richard,  for  speclSc  parforumuce 
by  the  defendant  of  a  covenant  to  build  contained 
iu  (he  said  lease,  and  in  the  alternative  for  damages 
for  breach  of  the  covenant. 

By  a  lease  dated  the  2Sth  of  July,  1894,  and  made 
bttvreen  Isaac  Colquhoun  as  lessor  of  the  one  part  and 
the  defendant  of  the  other  part,  the  lessor  demised  to 
the  defendant  foar  parcels  of  land  at  or  near  Percy- 
street,  Gorse-ioad,  Swansea,  Glamorganshire,  except 
tlie  mines  and  minerals  and  the  mining  rights  therein 
mentioned,  for  a  tenu  of  ninety- nine  years  frum  the 
25th  of  March,  1894,  at  the  yearly  rent  of  £50  ; 
and  ttie  defendant  covenanted  that  be  would  within 
three  years  from  the  said  25th  of  March,  1894,  erect 
and  build  seven  mosauHgps  or  dwelling -houses  on  tbe 
demised  premises  witJh  all  suitable  outbuildings 
thereto  in  a  workmanUka  manner  and  under  the 
(Erection  and  to  tbe  satisfaction  of  the  surveyor  or 
agent  for  the  time  being  of  the  lessor,  and  similar  to 
the  mesaauges  or  dwelling-houses  and  premises  which 
were  at  that  lime  already  erected  in  Percy -street 
aforeiaid,  and  also  would  at  all  times  daring  the 
said  tenu  keep  the  said  dweUlng-houees  and  all  other 
buildings  ctmneotod  therewith  erected  or  to  bs  erected 
on  the  demised  premises  in  good  and  substantial 
repair  and  condition,  and  in  such  good  and  sub- 
stantial repair  and  condition  would  deliver  up  the 
same  to  the  lessor  at  the  end  or  sooner  determina- 
tion of  the  said  term.  It  was  thereby  further 
declared  that  all  rights  and  obligations  of  the 
lesior  and  lessee  respectively  thereunder  should  be 
incident  to  and  devolvf-  with  the  reversion  expectant 
on  the  said  demise  and  the  leasehold  interest  thereby 
created,  and  should  accordingly  be  enjoyed  and 
observed  and  performed  by  the  person  or  persons  in 
who  m  such  reversion  and  leasehold  interest  reapec- 
tirely  should  for  the  time  being  \m  vested  The 
leise  also  contained  an  exception  and  reservation  out 
of  the  demise  therein  contained  unto  the  person  or 
persons  who  would,  if  the  lease  had  never  been 
executed,  be  for  the  time  being  entitled  thereto  of 
all  coal,  culm,  ironstone,  iron  ore,  quarries,  stone, 
clay,  and  other  mines  and  minerals  lying  and  being 
within  and  under  the  demised  premises,  with  full 
power  to  enter  upon  and  occupy  the  surface  thereof 
or  any  port  thereof  and  to  search  for  and  work,  win, 
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snd  get  the  said  mines  and  minerftli  or  any  mines 
and  minerals  in,  under,  or  upon  other  lands  without 
leaving  any  verticul  or  lateral  sapport  for  the  surface 
of  the  said  land  demised  or  nny  buildings  then  or 
which  tlieKiifter  might  bo  erected  thereon,  and  for  the 
purposes  aforesaid  or  any  of  theiu  to  sink  pita,  erect 
biuldings,  fumacei,  o^ens,  machinery  and  apparatus, 
and  to  make  and  u6o  railroads  and  other  roads,  pit- 
hills,  8poil-l>ankB,  and  generally  to  do  upoo,  over, 
and  unaer  the  surface  of  the  said  premlsw  all  things 
which  might  he  found  necessary,  convenient,  or 
proper  for  the  purposes  aforesaid,  or  any  of  them, 
making  and  paymg  from  time  to  time  to  the  lessee, 
his  executors,  administrators,  and  assigns,  reasonable 
compensation  for  the  damage  which  might  he  so  done, 
the  amount  thereof  to  be  settled  by  arbitration  in 
manner  theiein  provided. 

By  an  indenture  dated  the  18th  of  October,  1894, 
L  dolqtthoim  conveyed  the  lands  the  subject  of  the 
before-mentioned  lease  to  one  Albert  Mason  in  fee 
simple,  subject  to  and  with  the  benefit  of  the  said 
lease  and  tne  covenants  and  X'fovisions  therein  cod- 
tained. 

By  on  indenture  dated  the  19th  of  November,  1S9J, 
Maeon  conveyed  the  said  land^  and  premises  to  the 
plaintiff  Molyneux  and  one  J.  W.  Carew  as  joint 
tenants  is.  fee  simple,  subject  (o,  but  with  the  fnll 
benefit  of  the  covenants,  benefits,  and  advantages 
conlaiued  in,  the  laid  indenture  of  lease,  by  way  ot 
mortgage  to  secure  a  sum  of  £3,2^0  and  interest,  and 
this  mortgage  debt  was  still  due  and  owing. 

The  defendant  entered  into  posies&ion  and  occupa- 
tion ol  the  premises  uuder  the  lease  upon  the  grautiAg 
thereof  and  had  since  continued  to  have  and  enjoy 
the  benefits  thereof. 

The  mines  and  minerals  under  the  premises  com- 
prised in  the  lease  of  the  'iBih  of  July,  1891,  never 
were  vested  in  I.  Colquhoun,  but  were  on  the  con- 
vey usee  to  him  by  the  Jrustoea  of  one  Calvett  Richard 
Jones  excepted  and  reeerved  by  such  trustees,  with 
powers  of  working  the  same  and  entering  upon  the 
surface  of  such  lands  ;  and  by  an  indenture  dated  the 
Slat  of  March,  1S94,  and  therefore  mode  prior  to  the 
before-meutioned  lease  of  the  surface,  the  trustees  had 
demised  to  the  defendant  for  the  term  of  forly-two 
y«aTS  from  the  Ist  of  January,  1894,  all  the  seams  of 
coal  beyond  the  depth  of  fifty  feet  below  a  certain  scam 
of  coal  lying  underneath  the  lauds  comprised  in  the 
lease  of  28th  of  July,  1894,  with  full  power  and  liberty 
for  the  lessee  at  all  times  to  enter  npon  and  occujjy 
the  surface  of  the  land  or  any  part  thereof,  and  to 
search  for,  work,  win,  and  Cirry  away  the  said 
minerals  and  fur  the  purposes  aforesaid  to  siuk  pits, 
erect  bmldiugs,  furuaoes,  ovens,  machinery,  and 
apparatus,  and  to  make  and  use  railroads  and  other 
roadf,  pit-bills  and  spoil -banks,  aud  to  m»ke  watei- 
oourses,  ponds,  and  reservoirs,  and  collect  water,  and 
generally  to  do  upon,  over,  and  under  the  surface  of 
the  said  lands  aU  things  which  might  be  found 
neceiaary,  expedient,  or  convenient  for  the  i>urpLS99 
aforesaid,  or  any  of  them;  the  lessee  so  exercisiug  the 
rights  Bforesaid  or  any  of  them  and  thereby  causing 
damage  to  the  owners  of  the  surfaoe,  their  heirs  or 
Msigns,  or  their  lessees  or  tenants,  to  make  and  pay 
from  time  to  time  to  such  owners,  lessees,  or  tenants 
reasonable  compensation  for  such  damage,  the  amoout 
whereof  was  to  be  settled  by  arbitrattoa  in  manner 
therein  provided. 

The  defendant  did  not  buUd  the  seven  houses  upon 
the  d(  mised  land  as  provided  by  the  covenant  in  the 
lease  of  the  28th  of  July,  1894,  lu  February,  1  yU3,  tho 
plaintiff  required  the  defendant  to  build  the  said  seven 
houser,  and  the  defendant  baring  negkcted  to  comply 
with  the  plaintift's  requirements,  the  i>laiutiff  by  his 
surveyor   prepared   and   delivered   to  the  defendant 


plans  showing  the  structure,  elevation,  and  particnlan 
of  the  houses  which  he  required  to  bs  built  under  the 
defendant's  covenant,  such  house i  being  similar  b 
design  to  the  houses  already  in  Percy-street,  which 
were  cottages  for  miners  and  artizaus,  and  let  at 
rents  ot  not  lesi  than  3s.  6d.  per  week.  These  bon?e« 
were  all  built  upon  a  similar  plan  with  the  exception 
that  there  were  some  slight  modifications  in  a  few  o( 
them. 

Am  the  defendant  still  refused  to  perform  hii 
covenant  and  build  the  seven  houses,  the  plaintiff 
commenced  the  present  action. 

The  defendatt  pleaded,  as  an  alternative  defence, 
that  on  the  I'Jth  of  October,  181)9,  an  actioa  had 
been  brought  in  the  Queen's  fiench  Division  by  Ihe 
above-mentioned  Albert  Mason  against  the  dffeod- 
ODt.  Mason  was  at  that  time  the  mortgagor  entitled 
to  the  possession  of  the  said  prcmites  and  to  the 
receipt  of  the  rents  and  profits  thereof,  the  mort- 
gagees having  given  no  notice  of  their  intention  to 
take  possession  ol  the  mortgaged  property  or  to  enter 
into  possession  of  the  rents  and  profits.  In  that 
action  Mason  claimed  poise  sion  ot  the  premises 
comprised  in  tlw  lease  of  the  28th  of  July,  18B4,  and 
damages  for  the  breach  of  the  defendant's  coveuotit 
to  build  the  seven  messuages  ou  the  demised  premise  i. 
The  defendant  delivered  his  defence  in  that  action  aod 
pleaded  (inter  alia)  a  payment  into  court  of  £25  ia 
respect  of  the  damages  claimed  for  breach  of  the 
covenant,  which  amount  was  accepted  by  the  said 
Mason  in  satisfaction  of  his  claim ;  and  on  the  1st  of 
June,  1901,  an  order  was  maile  that,  the  plaintiff 
accepting  the  araomit  paid  into  court,  all  fiuther 
proceedings  should  be  stajcd,  the  defendant  paying 
the  c<.  sts  of  the  plaintiff  Mason. 

The  defendant  conteoded  that  the  compromiie 
in  the  before-mentioned  action  conitittited  a  bar 
to  the  plaintiff's  claim  in  the  prtijei>t  action,  anil 
he  further  said  that  in  11^96  be  hod  erected  two 
houses  and  partly  ^.erformed  his  covenant,  but 
upon  the  evidence  it  appeared  that  the»e  were 
not  dwelling-houses,  but  were  in  the  nature  of 
otfices.  The  defendant  also  contended  that  aU  the 
lands  com;>rised  in  the  lease  of  the  28th  of  July.  1891, 
exotpt  that  part  upon  which  the  two  houses  had  been 
erectt  d  had  been  used  and  occupied  for  the  purpose 
of  working  and  get'ing  the  mines  and  miaeials 
demised  by  the  minii  g  lease  of  the  2  Ist  cf  Mstth, 
1891,  aud  under  the  powers  therein  contained  and  for 
the  purpose  of  performing  the  lessee's  cbligations 
thereunder,  and  that  further  dwelliog- houses  could 
not  now  be  erected  upon  such  lands,  and  that  if  u; 
addilicnol  houses  had  been  erected  they  would  have 
been  destroyed  or  rendered  useless  in  the  exeicise  of 
the  lessee's  powers  under  the  miner  ^  leasi^,  The 
defendant  also  aUuged  tha^  in  any  event  the  pUuntiff 
was  net  entitled  to  spucillc  performance. 

I'.  0,  Laiurertce,  K.  C,  and  WaggHt,  for  the  plaintiff. 
— The  houses  to  be  erected  under  the  covenant  are  the 
only  real  tecutity  for  the  rtnt  reserved  in  the  lesw, 
the  rest  of  the  la'.d  having  been  rendered  valnelMS  by 
the  pit-hilta  and  spoil-banks.  The  only  real  letnedy 
which  plaiutiffd  have  is  to  obiiin  speoilio  performanw 
of  the  building  covenant,  as  they  have  no  sn£Bd«it 
remedy  in  damage  s.  The  settlement  in  the  action  of 
Maioii  V.  Rkhtirdi  cannot  be  set  up  a<  an  answer  to 
the  present  action.  There  would  have  bten  a  good 
defence  to  that  iction  if  it  had  been  tried.  A  tiiurt- 
gagor,  although  be  can  receive  and  sue  for  nut, 
cannot  6ue  on  covenants  so  as  to  affect  his  mortg^ces- 
Judicature  Act,  187^,  s.  23.  sub-section  a  ;  itaUitut 
V.  i'thtr,  49  W.  H.  40,  [liHWj  2  U  B.  5^5.  The  actioo 
which  Mason  bi ought  for  pcssession  was  one  wlidilM 
,  could  not  properly  maintain,  and  therefore  the  com- 
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promise  ia  not  binding  on  the  present  plaintiff,  who 
bad  no  knowledge  of  it.  The  cofeuant  which  hM  to 
he  performed  bj  the  defendant  is  perfectly  clear  and 
explicit,    and    the  buildings  which  he  has  erected 

1  nnnot  be  held  to  be  a  perfoi'manoe  of  it  as  alUged. 
It  19  CO  defence  in  a  court  of  equity  for  the  defendant 
to  siy  that  be  wm  unable  to  perform  bis  ooveaant, 
because  it  conflicts  with  the  powers  granted  to  bitn  in 
fbeeailier  niinioK  lease.  The  dvfeudHiit  cannot  be 
heard  to  a*y  that  heii  entitled  to  go,  under  bis  mining 
lease,  upon  this  land  and  demolish  the  buildings  atd 
then  compensate  himse'lf,  because  that  would  be  to 
make  null  and  void  the  covenant  to  build  the  seven 
houses  which  was  the  consideration  by  which  the 
defendant  obtaiced  the  surface  lands,  and  woulil 
be  contrary  to  all  the  priofiplea  of  equity. 
Although  the  court  does  not  m  a  rule  decree  specific 
performance  of  a  covenant  to  build,  yet  thera  are 
three  exceptions  when  it  will  do  so,  and  the  present 
ease  titl\»  within  all  three ;  (ti)  When  the  buildings 
are  sufficiently  defined  ;  {(>)  where  no  ade<iuate  com- 
peos*iion  can  be  given  by  moans  of  pecuniary 
damages ;  (c)  where  the  lessee  has  obtained  pof  sos»i<  n 
of  the  land  upon  the  faith  of  having  entered  into  the 
ooyenant  to  build:  Mayor,  Alilrrmti',  (iml  linrQenea 
n/  Wiilvtrhami^tCTi  v.  Kmmoiis,  19  W.  It.  353,  [HWI]  I 
K.  B.  31.3.  The  words  in  the  covenant,  "similar  to 
the  messuages  and  dwelling-honses  and  premises 
erected  in  Percy -street,"  are  quite  dear  and  suffi- 
ciently definite,  and  the  houses  ia  Percy-street  are 
saffii-  ently  of  one  type  to  render  compliance  with  this 
eovenant  perfectly  simple.  The  damagis  which  a 
reveraiouer  of  a  tense  with  ninety  years  to  run  could 
obtain  for  an  existing  breach  would,  after  deducting 
discount  for  payment  down  at  the  present  time,  lie 
very  smull,  and  therefore  aiVord  no  proper  compen- 
sation for  sueh  a  breach  :  Whitkam  v.  Ktrtlaiu,  34 
W.  R,  atO.  IS  (I  B.  D.  613.  The  enforcement  of  the 
oovenant  to  build  the  houi  es  would  be  the  only  adequate 
csmpeiisatioD  for  such  a  breach  as  in  the  present  case, 
as  the  land  itaett  is  decreasing  in  value  owing  to  the 
tipping  on  it.     The  case  of  Ebbetla  v.  Viiiiiuett  [1493] 

2  Ch.  377.  43  W.  B.  Dig.  IH,  is  an  authority  for  the 
propoeition  that  in  ordinary  cases  the  proper  measure 
(it  damages  is  the  decrease  in  the  value  of  the  reversion 
occasioned  by  the  fuiluro  to  perform  the  covenants, 
but  no  case  ea  be  found  where  damages  have  been 
granted  to  the  leveraioner  of  a  ninety-nine  years' 
le 


Bltwwt  8mM,  K.V.,  and  Ifemjtr,  for  the  defendant, 
— ^The  only  damages  which  the  plaintifF  is  •  ntitled  to 
are  damages  as  mortgagee,  but  as  he  has  not  realized 
bissecaiity  it  is  not  certain  that  there  ever  will  be 
any  damages  at  all.  The  measure  of  hia  damsges  is 
hi*  k  ss  on  his  security,  and  that  can  only  be  ascer- 
tained after  he  has  realized  bis  security.  Specific 
performaiicii  cani-ut  be  decreed,  because  the  buildings 
to  be  erected  are  not  described  with  sufficieut  defintle- 
ness  in  the  covenant  to  build.  Further,  specific 
performance  will  only  be  decreed  where  the  damages 
ar«  bubstnntial,  whereas  in  the  prcseut  case  they  are 
menly  nominal.  Under  the  covenant  the  plans  are 
to  l>e  piepared  by  the  lessee,  and  the  only  riglit  which 
the  lesser  has  under  tJie  lease  ia  that  the  buddings 
were  to  ba  built  under  the  direction  and  to  (he  ea'is- 
faction  of  bis  surveyor,  Mnyor,  AtJtTnuii,  ami 
Burytt$n  o/  (Vi'lcrrhamplun  v.  Emmum  can  ba  dis- 
tinguifhed  on  thegroiind  that  in  thatca^e  there  was  a 
contract  outside  the  covenant  which  made  it  more 
definite,  and  this  ia  absent  in  the  pveseit  case;  tee 
abo  fuirdoiyA  v.  M^rthall,  27  W.  B.  145,  L.  R.  4 
Ex.  D.  37.  The  defendant  is  entitled  to  tip  all  over 
tbfl  ground.  The  reeeryation  in  the  plainlitf's  con- 
wjaaot  is  in  the  same  terms  as  the  grant  of  the 


aurfaoe  to  the  defendant,  who  has  the  right  to  tip 
anywhere,  iltbough  it  may  only  be  in  a  certain  order 
as  to  different  parts  of  the  surface. 

Lawrencf,  K.C.,  was  not  heard  ia  reply. 

KiKEwicB,  J. — This  case  is  by  no  means  free  from 
difficulty,  and  both  parties  treated  the  main  point  as 
being  one  of  very  oonsiJerable  difficulty  in  ascertain- 
ing the  prineif  la  of  !aw  and  how  to  apply  it.  But, 
as  I  have  had  the  advabtage  of  hearing  a  full  argu- 
nent,  there  will  bi  no  benefit  in  postpoiing  giving 
my  decision  upon  the  points  which  aiiae. 

The  dfcfendaiit  is  the  lessee  of  o  rtain  lanib  for  a 
term  of  ninety- nine  yeaii  at  a  rent  of  £50  under  a 
lea'e  of  the  'Hih  of  July,  1894,  by  which  {iultr  aim) 
ba  torenanted  nilhtn  three  years  from  the  25th  of 
March,  1894  (that  is,  not  later  than  the  2Sth  of 
March,  iBU7),  to  erect  anil  bnild  so?en  messuages  or 
dwelling- houses  on  the  premises,  ftith  all  suitable 
outbuildings  thereto.  [After  reading  the  covenant, 
bit  lordship  continued:]  Now.  the  first  question 
raieed  is  the  question  of  ibe  cocslrucliou  of  the  lease. 
The  defendant  Contends  that  he  was  not  bound 
by  that  express  coveoant  to  build  seven  or  any 
other  number  of  messuages  or  dwelling-booses,  ami 
the  argument  ia  this :  The  leitse,  it  is  said,  contains, 
and  it  does  contain,  v<  ry  large  powers  of  interfering 
with  the  surface,  and  there  is  express  power  to  cover 
tbe  surface  with  pit-hills  and  spoil-banks,  and  there  is 
also  power  to  work  the  minerals  utidetoeatb  the 
surface  without  leaving  any  vertical  or  lateral  support 
for  the  turface  or  fir  any  buildings  which  nught  bo 
erected  thereon.  It  is  loid  that  the  two  provisions 
of  the  leace  are  contradictory,  and  that  the  power  is 
inconsistent  with  the  covenant  to  build.  It  cannot 
have  been  intended,  so  it  is  argued,  that  the  lestoa 
should  have  been  bound  t3  erect  seven  bouses  when 
there  it  an  express  provision  that  he  should  be  at 
liberty  to  cover  all  the  land  nith  brick-kilns,  pit- hills, 
and  spoil-banks.  To-day,  it  ia  said,  be  may  erect  the 
houses,  and  to- morrow  he  may  puU  them  down  to 
put  hia  pit-hills  and  sptjil-banks  there  ;  and  the 
evidence  goes  to  show  tnat  ev  n  now  there  is  not 
uiuch  room  for  the  houses,  and  by-end-by  ad  tba  land 
will  bo  lequirod  for  the  pit-hills  and  »poil-banks.  I 
use  that  as  a  c  mprelensive  teim  to  include  every 
inteiferr  nee  with  the  surfnoe  in  connection  with  the 
working  nf  the  minerals.  The  answer  to  that  argu- 
ment seems  to  mo  to  be  that  ho  Is  bcuud  by  solemn 
loveoaiit  to  ertct  these  houiec,  and  be  bus  further 
entered  into  a  covenant  to  maintain  at.d  deUver  them 
up  at  the  end  of  the  term.  Whether  that  is  consistent 
or  not  with  the  power  to  cover  tbe  sui  face  with  pit-hills 
and  spoil-banks  it  is  not  for  me  to  say.  Seme  method 
might  possibly  be  found  for  reconciling  the  right  to 
erect  pit-hills  under  tbe  liberty  reservett  to  the  lessee, 
with  the  obligation  to  build  under  the  covenant.  It 
is  not  necestary  for  me  to  inquire  whether  the  dt  feud- 
ant's  claim  to  pull  down  the  honaia  if  erected  and 
make  pit -bill  a  and  spoil-banks  could  be  upheld  ornot. 
.111  I  do  decide  is  that  there  is  here  sn  express  cove- 
nant to  build  seven  messuages  or  dw«lling-housi  s, 
and  that  that  cainot  be  said  to  be  extinguished  by 
the  liberty,  not  yet  exercised,  lo  cover  the  land 
with  pit-hillj  and  spoil-banks.  Therefore  it 
seems  to  me  that  we  have  here  a  legal  covenant 
bindingon  the  leeaee,  by  the  very  tertJ(S  of  which  he.has 
bound  himself  to  erect  these  houses,  and  it  is  admitted 
that  he  has  not  fulfilled  it.  Bu!  it  is  said,  when  you 
have  got  so  far.  tbe  plaintdf  is  entitled  to  no  remedy. 
Tbe  dtfendautdoes  not  expressly  say  that  the  plaint) if 
basnoremedy, but  the  argument  comes  to  that,  although 
in  form  it  was  that  the  ].laintifT  is  not  entitled  to 
specific  performance.  Now  I  must  take  the  objections 
to  specific  performance  nrialim.     But  flr«t  let  us  see 
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what  the  testa  of  tho  right  to  specific  porformance 
are.  It  ia  not  necesaary  nowadays  to  go  hack  to  the 
old  cases,  because  we  have  tho  law  laid  down  in  the 
plainest  teiiua  hy  the  Govirt  of  Appeal  in  the  case  of 
The  Mayor,  Ahlermtn,  wil  fiiir'/fiafsf/  Wolnerhampian 
V.  Einnioni,j9  W.R.553,  [ItlOl]  1  K.  B.  515.  It  was 
there  recognized  that  the  general  rule  iu  equity  was, 
that  an  agreement  to  erect  bmldinga  could  not  be 
specifically  performed,  although  Collins,  L.J., 
thought — and  if  I  tcay  respectfully  say  so,  I  agree 
with  him— that  the  courts  of  equity  had  not 
always  been  consistent  in  following  that  rule. 
But  it  was  alto  recognized  that  there  had 
been  established  certaia  exceptions  to  that,  general 
rnle,  and  the  exceptioni  a'e  clearly  stated  by  A.  L. 
Snuth,  H.K.,  andRomer,  L.J. ,  and  are  referred  to  also 
hy  the  present  Master  u(  the  Rolls,  and  they  may  ho 
taken  to  have  stated  accurately  the  extent  ot  the 
exceptions,  A.  L.  Sjoith,  M.R ,  said :  "  The 
authorities  to  whicb  reference  has  been  made  appear 
to  me  to  show  that  whera  tbrre  is  a  definite  contract 
by  which  a  person  who  has  acqnired  land,  and  in  con- 
sideration thereof  has  iigrsed  to  erect  on  the  land  so 
acquired  a  building  of  whicb  the  particulars  are 
clearly  speoiJied,  and  the  erection  of  which  is  of  an 
importance  to  the  other  party  which  cannot  adequately 
be  measured  by  pecuniary  damages,  that  is  a  case  in 
which,  according  to  the  doctzine  acted  upon  by  the 
couit  of  equity  in  relation,  to  such  matters,  specific: 
performance  ought  to  be  ordered."  E  )m»r,  L.J., 
also  states  the  three  points,  and  I  will  not  pause  to 
read  his  language,  The  first  thing  to  be  cnnsiidered  is 
whether  there  is  here  what  A.  L.  Smith,  M.R.,  calls  "a 
building  of  which  the  particulars  are  cl^Hrly  specified.' 
In  that  particular  case  it  was  admitted  that  the 
particulars  of  the  building  had  not  been  in  the  first 
instance  clearly  specified,  but  after  some  dispute 
plans  were  submitted  to  the  defendant,  and  there  was 
no  question  that  if  the  buildings  were  to  be  erwted 
they  were  to  he  «rected  according  to  the  plans.  So 
far  there  is  a  distinction  between  that  case  and  this, 
but  the  Lords  Justices,  in  laying  down  that  rule,  did 
not  rest  it  upon  the  particular  circumstances  in  that 
particular  case.  They  did  not  define  what  is  meant  by 
clear  specification ;  Uiey  only  mentioned  that  where 
there  is  a  clear  specification  of  particulars,  then  specific 
performance  may  follow.  But  it  is  argued  that  there 
is  no  clear  specification  here.  The  language  of  the 
covenant  ia  this:  "to  erect  and  build  seven  meaauages 
or  dwelling-houses  on  the  demised  premises  with  aU 
suitable  outbuildings  thereto."  Then  follow  wonls 
which  are  not  inappropriate  where  they  stand,  bat 
which  must  be  treated  parenthetically  with  reference 
to  the  question  as  to  what  class  of  buildings  are  to  be 
erected.  These  words  put  there  parenthetically,  only 
apply  to  tho  buildings  to  be  erected,  and  are  as  follotvs  : 
"  in  a  workmanlike  manner  and  under  the  direction 
and  to  the  satisFoction  of  the  surveyor  or  agent  for 
the  time  being  of  thfe  lessor."  They  do  not  ia  the 
least  specify  what  the  buildings  »r«  to  he  ;  but  the 
words  which  follow  these  words  do  so  specify,  and  must 
be  read  as  immediately  folloiving  the  words  "  suitable 
outbuildings  thereto."  They  are :  ' '  and  similar  to  the 
messuages  or  dwelling-houses  and  premises  already 
erected  in  Percy-rtreet  aforesaid."  Part  of  the  ground 
forming  the  demised  premises  abutted  on  Percy- street. 
Percy-street  was  known  to  the  parties  and  there  were 
erected  a  number  of  cottages.  The  lessee  is  to  erect 
buildings  coming  within  the  terms  "measures  or 
dwelling-houses."  The  covenantor  has  only  to  look 
at  the  houses  in  Percy -street  to  find  out  what  they 
are,  and  then  be  has  to  erect  buildings,  not  identic^ 
with,  but  similar  to,  those  houses.  The  only  differ- 
ence between  the  two  worda  for  this  purpose  being 
that  he  would  not  be  liable  fur  breach  of  oorenant  if  he , 


departed  in  some  non-essential  partienlftn,  but  not  in 
substance,  from  the  houses  in  Percy-street.  So 
far  there  is  no  difiicutty.  But  then  it  is  said 
that  the  houses  in  Percy-street  are  not  all  the 
same  and  that  there  ia  sufficient  variety  to  mftke 
it  unoerlain  which  ia  to  be  followed.  They  are  all 
workmen'a  cottages,  and  built  on  similar  lines.  Thsy 
vary  in  form  to  some  extent,  and  though  they  w«re 
mostly  four-roomed  cottages,  there  were  s:)me  of  fire 
rooms,  and  one  of  six.  They  have  in  some  mam  been 
increased  by  additions  to  the  original  erections.  I 
have  nothing  to  show  that  tbere  was  this  variety  when 
they  were  originally  built,  or  what  it  consisted  in, 
but  I  will  assume  that  there  waa  some  variety  then. 
Still  it  seems  to  me  that  the  covenantor  is  under  no 
difficulty.  He  is  not  lonnd  to  copy  the  very  best  of 
these  hiiuses.  He  would  be  complying  ivith  his  cove- 
nant if  he  copied  that  which  was  Icait  onerons  to 
himself  and  liuilt  au  ordinary  four-roomed  house,  of 
wbich  there  are  several  there.  It  seems  to  me  that 
the  houses  to  be  built  aio  quite  suiBciently  defined 
within  tb(^  meaning  of  the  language  of  the  Cotirt  of 
Appeal.  One  of  the  plaintift's'  witnesses  had  jm- 
parad  for  sulimission  to  tho  defendant,  plans  on  tiioM 
lines,  and  there  was  no  difficulty  in  recognising  tlM 
similarity  of  the  houses  on  hit  plans  to  the  Percy- 
street  houses,  and  a  builder  says  he  would  have  no 
difficulty  ia  constructing  bouses  according  to  that 
plan  without  any  further  plana.  It  seems  to  me  that 
to  hold  tbnt  apecilic  performance  ia  not  to  be  decreed 
on  the  ground  that  the  particulars  of  tho  buildings 
are  not  clearly  defined  because  of  the  existence  of 
son  e  alight  variety  ia  the  houses  to  be  copied,  even 
admitting  that  there  was  at  the  date  of  the  lease  some 
slight  variety,  would  be  to  cut  down  the  language  of 
the  Court  of  Appeal  unfairly.  It  cannot  have  been 
intended  that  the  words  "clearly  specified"  ihoold 
mean  "  leaving  no  room  for  donbt.  '  Th  it  geta  rid 
of  the  first  objection. 

The  second  objection  is  that  the  plaintiff  is 
only  a  mortgagee,  and  it  is  s^d  as  mortgagee 
he  can  only  recover  damages  on  the  tooting  of 
his  security  being  in  dangtr  or  insnfficient;  and 
that  that  cannot  be  proved  un'il  he  has  attempted 
to  Ti-alize,  and  that  in  fact  it  may  turn  out  that  he  has 
a  wholly  sufficient  security.  No  case  has  been  cited  in 
support  of  tbtt  part  of  the  defendant's  argument.  I^e 
argument  must  go  to  this,  that  on  that  ground  no  mort> 
gagee  where  he  is  mtheut  an  express grantof  the  benefit 
of  a  covenant  in  any  lease  could  ever  sue.  Take  the  caM 
ot  the  ordinary  grant  of  a  mortgage  in  fee  of  laadi 
which  are  leased  to  farmers.  There  happens  to  be  a 
covenant  in  one  of  the  leases  nol  to  erect  a  public- 
house  on  the  demised  premises.  There  ii  evidence 
th«t  the  erection  ot  a  pubUc'house  would  aeriooaly 
damage  the  rest  of  the  |<roperty.  Aijcarding  t<}  the 
argument  put  forward  on  behalf  of  the  defendant, 
the  plaintiff  is  out  of  court,  because  it  may  be  that 
until  he  has  attempted  to  realize  his  security  he 
cannot  say  whether  it  ia  sufficient  or  ncit,  and  there- 
fore cannot  sue.  In  my  opinion  such  an  argumi'^nt 
goes  far  to  oust  the  right  ot  any  mortgagee  to  sua  on 
many  covenants  such  as  are  found  in  many  leues. 
I  do  not  think  that  it  requires  anything  farther  to  he 
said  in  overruling  tb»t  objection. 

I  will  leave  to  the  last  the  mott  serious  point  of  the 
case,  but  will,  before  dealing  with  it,  touch  ou 
another  point  which  has  been  raised.  It  is  said 
that  the  defendant  has  tettled  with  the  mortgagpr, 
and  compromised  the  matter  iu  the  action  in  Ma*(m 
V.  Jiichiird,  as  be  had  a  right  to  do.  I  have  the 
proceedings  in  that  action  before  me,  and  they  show 
that  ultimately  an  arrangement  was  made  that 
the  sum  of  £23  in  court  should  l>a  paid  t/)the  plaintiff 
in  satiafafition  of  the  cause  of  action.    What  was  the 
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cftUK  of  action  P  The  indonement  on  the  writ  kIjows 
tbitt  the  action  wus  to  recover  poaseasion  of  this  ver/ 
property.  The  plftintifT  asked  for  possession,  and  for 
damages  in  respect  of  the  breaclics  iu  the  lease.  On 
aucoant  of  the  defendant's  breach  of  coTtnant  in  not 
building  houses  on  the  premises  in  aciiordauce  with 
his  oovenant,  the  pbiotiff  sudd  to  recover  possession. 
I  need  not  go  further.  There  is  dia'inct  authority  in 
th«  case  of  Matthrws  v.  Utiier  that  such  an  action 
bronght  by  a  mortgagor  was  not  maintainable.  The 
pomt  was  th«re  thoroughly  considered,  and  the  de- 
cinon  ia  exactly  applicable  to  this  case.  The  Court 
of  Appeal  held  that  tba  mortgiigor  had  no  cause  of 
action ;  therefore,  in  Maiittii  v.  Bk/iard  there  was 
notluDg  to  be  leltled,  and  the  mortgagor  had  no 
power  to  accept  a  compromise  ;  and  it  was  iui- 
pOMible  that  the  settlement  by  way  of  ooinpromise 
could  ia  any  way  prejudice  the  lights  of  his  mort- 

There  remains  one  further  point,  and  that  rerguires 
■«parate  consideration.     In  the  passage  I  have  quoted 
from   the  judgment  of  A.   L.  Smith,   M,B.,   in   the 
Mayvr,   Ahltriffn,  and   Btirgeuee  of    tro'mrhimptim 
V.  EmmoM,  it  ia  laid  down  that,  beyond  the  clear 
specification    of   the    buililiogs    to  be  erected,   you 
must  find,  in  order  that  specific  performance  may 
be    ordered,    a  definite  contract  by  which  a  person 
who  has  acquired  land  in  consideration  thereof,  has 
agreed  to  erect  on  the  land  so  acqaited  buildings  of 
which  the  particulars  are  clearly   specified,  and  the 
erection  of  which  is  of  an  importance  to  the  other 
party    which    cannot    adequately    ba  measared    by 
pecuniary  damages.     That   there  was  here    such   a 
definite  contract,  I  t.in  perfectly  clear.     It  was  part 
of  the    bargain    by   which   the  defendant  obtaiaed 
po«seaaion  of  this  land ;  therofore  we  need  not  pause 
to  inquire  how  far  the  acquiring  the  laud   entered 
into  the  consideration  of  the  contract.     But  it  is  said 
here  that  the  erection  of  these  huildiogs  is  not   of 
nioh  importance  to  the  other  party  to  the  coLtract, 
the  plamtiff,  that  the  breaoh  cannot  be  adequately 
measured  by  pecumary   damages ;    and  this  ia    the 
queedon  which  I  will  notv-  consider.     What  is  the 
object  of  inserting  such  a  coTenant  as  tbis  ?     It  was 
ciplained  by  the  experts,  and  it  is  common  ground, 
and  it  11  so  clear  that  it  hardly  wants  an  explana- 
tion, that  the  object  of  inserting  in  a  lease  a  covenant 
to  erect  houses  and  maintain  them  and  3iell  them  up 
at  the  end  of  the  term,  is  to  secure  the  rent.     If  a 
dconlae  is  made  with  liberty  only  to  build,  at  a  certain 
rent,  the  lessor  has. the  advantage  of  the  covenant  for 
payment  of  rent,  and  if  his  leasee  is  a  solvent  persou 
he  can  recover  it  in  ttiat  way.     But  he  can  in  no  way 
protect  himself  except  by  recovering  posaaasion  of  the 
land  if  the  rent  is  not  paid,  and  upon  i-uieriug  into 
posaesdoB  be  may  find  that  the  land  is  not  so  valuaMe 
as    be    supposed,   or  as  it   was  before  the   demise. 
Tbwrefore   it  is   usual    where    building    is    contam- 

Clated,  and  especially  where  it  is  part  of  the  bargain 
j;  which  the  lessee  obtained  possession  of  the  land, 
to  insert  in  the  leoac  an  express  covenant  to  build. 
Thus  the  lessor  gets  a  security  for  the  performance 
of  the  covenant  and  for  the  paym-:nt  of  ihe  rent. 
The  building  ia  not  erected  as  yet,  but  hegeti  security 
by  the  covenant  to  erect  it.  The  huiliiings  are  Ut  be 
of  a  certain  character,  as  provided  in  this  case  by 
nierotce  to  the  Percy -street  houses.  Money  mutt 
besiient  on  them ;  and  not  only  is  the  leasor  exlremt^ly 
ljk*ly  to  recover  his  rent  if  he  has  to  enter  into 
poweesicn,  bat  in  the  meantime  he  has  a  very  valuable 
levsr  by  which  he  can  extract  money  from  the  lessee, 
who,  having  spent  money  in  erecting  buildings,  would 
be  unwilling  to  give  up  posjession  and  will  be  more 
easily  persuaded  to  pay  his  ren^.  That  doubtless 
yna  (he  reason  for  inserting  this  covenuit  here.    It 


stands  to  reason  that  it  must  have  been  so.    But 
the  buildicgs  have  not  been  erected  and  the  bssor 
has  not  got  that  security  for  his  rent  for  which  he 
contracted.      It  may  be  that  he  ba»  miscalculat-ed 
the  value  of  the  bouses,  and  that  they  would  not 
bring  him  in  the  whole  rent  of  £50  a  year  ;  but  even 
on  the  defendant's  own  showing  they  w.Duld  bring  iu 
one-half  of  it.     The  defendant's  answer  to  that  ia  this, 
as   I  understand  it :   That  he    has  erected  a  large 
number    of    other    buildings    on   this  land ;    he    is 
carrying  on  there  a  large  brick-making  buaness,  and 
in  connection  with  that  business  atd  in  connection 
with  the  colliery  he  has  erected  certain  buildings — 
offices,  an  engine-house,  and  stabling — aJl  of  which 
cost  a  considerable  sum  of  money  ;  and  if  they  remiin 
there  and  are  kept  up,  and  the  briuk- making  business 
and  colliery  continue,  there  will  at   any  rate  be  a 
considerable  security  for  the  rent.     An  endeavour  is 
made  to  show  that  they  will  be  a  better  security  for 
the  rent  if  they  remain  there,  than  the  seven  bouses 
would  bo  if  erected  on  the  property,  and  therefore 
there  is  no  reason  to  suppose  that  the  plaintiff  will 
not  be  adequately  compensated  in  damages.     Now, 
one  has  to  pause  to  consider  what  the  damages  would 
be.     I  understjmd  the  rule  of  the  court  as  to  the 
remedy  not  being  adequately  measured  by  damages, 
to   mean   such   damages   as  can  be  aggessed  by  the 
court  upon  Well -recognised  priuciples  if  the  action  ii 
for  damages  and  not  for  sjiecific  ^verformance.    Now 
what  would  the  damages  be  here  'f    It  is  agreed  that 
the  damages  asseised  upon  the  princix>le  in  Ehbelia  v, 
Vimqiieat  would  be  practically  nil.     It  is  agreed  on 
both   hanila   that  the  damages  the  plaintiff  would 
recover  would  be  the  damages  to  the  reversion  at  the 
end  of  the  term  by  the  houses  not  being  on  the  land, 
less  discount  for  immediate  payment ;  and  that  on  a 
lease  having  tiinety  years  to  run  payment  down  now 
of  a  very  small  sum  would  be  equivalent  to  all  the 
damages  which  the  plaintiff  could  recover.     So  that 
the  defendant's  argument  really  amounts  to  this,  that 
the  plaintiff  ia  not  entitled  to  any  remedy— not  to 
specific  performance  —  because  his  remedy  can  bo 
adequately  measui'cd  in  damages;   and  not  to   any 
damages  because  none  could  bo  assessed  upon  any 
known  principle  of  law.     Why  are  the  damages,  if 
any,  which  he  can  recover,  the  real  measure  of  the 
impoitance  to  him  of  having  the  cottages  built  ?    It  is 
said   for  this   reason   tha)^   there  are   aU  these  other 
buildings  on  the  land  which  are  an  equivalent.     To 
test  that,  I  asked  counsel  what  security  the  lessor  had 
that  these  buildings  should  be  yielded  up  at  the 
C'xpiration  of  the  lease  in  good  condition.     I  was  told 
that  under  the  building  covf^nant  the  lessee  was  houud 
to  maintain  them ;  but  I  cannot  ftud  any  such  provision. 
He  was  bound  to  build  se^en  dweUiug- houses,  with 
suitable  ourbuildinga  thereto,  and  to  maintain,  not  any 
buildings  erected  on  the  land,  but  the  said  dwelling- 
houses  and  all  other  buildings  connected  therewith. 
Obviously  that  does  not  apply  to   these  buildings 
which  be  was  under  no  obligation  to  erect.     There- 
fore he  may  let  them  fall  into  decay  or  convert  them 
to  some  other  p'ur^^ose  which  wonld  be  of  no  nse  as 
security  for  rent.     That  is  no  security  in  the  sense  in 
which  I  have  endeavoured  to  explain  the  meaning  of 
the  term   "seLiirity  for  rent."      Therefore   we    are 
reduced  to   the    plain  question  whether    pecuniary 
damages  ^ill  be  an  adequate  remedy  for  the  non- 
p*rformance  of  the  covenant  to  build  these  cottages 
irrespective  of  these  other  buildings  on  the   land. 
The  plaintiff's  argument  seems  to  me  to  dispose  of 
that.     Putting  it  at  the  lowest,  a  cost  of  £120  each 
for  the  erection  of  the  seven  cottages,  there  must  be 
some  security,  and  even  if  they  produce  £'26  a  year 
rental,  that  would  be  some  security.    It  seems  to  me 
that  this  case  is  within  the  exceptions  laid  down  by 
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the  CSoBTt  of  Appeal,  and  that  the  plaintiff  in  entitled 
to  ipeciSc  perfoi  Diance. 

Soliailors,  iluiaAlt,  Wadham,  &  Co.,  for  Fparkes, 
Pope,  iC  Thomaa,  Ex«ter  ;  Spencer,  (Vii/'mnn,  it  Co., 
toi  John  S.  HkhartU,  Swansea. 


K-  B.  Diir.  1  jj^  ^ 

(Lord  Aiyerstone,  L.C.J.)  J 

Hi'Troif  ('.  Ra8  SiEAMsniP  Co.  (a.) 

Bhip^Mercajitile  lato — Narat  court  —  JiiTiidkthn  — 
Ma-chard  Slipping  Act,  189-1  (57  &  JS  Vkt.  c.  00),  m, 
225,  480-480. 

^'1  naval  eourt  (ummoned  iit  accofiiance  with  itctioHi 
480-486  f>/  the  Mei chant  Shi'fipin)j  Ad,  ISfH,  ia  a  court 
ofreet-rd,  anil  its  tnltra  cannot  be  impeaeheiJ  prcrvidms 
tha/  art  "  duty"  n,tiile—ie,,  proniding  tht  procttdingi 
are  rtgular  and  the  miittfr  it  one  within  the  JuTitdiction 
of  the  court.  The  powers  given  to  a  naval  court  (^ 
Hetion  483  n/  the  laid  Act  may  be  ijxrciied  in  reipecl  to 
offencea  tindtr  itclion  223.  Iltnce  the  coui  t  has  pooler  to 
*' ditcharge  a  saiman  from  hi*  ship"  for  an  offence 
under  teciion  225,  wAi'rA  ptovidm  thai  the  teaman  for 
mch  offtnce  •' ihall  lie  liable  to  be punishtd"  aummariUj. 

Action  tried  before  the  Lord  Chief  JuBtioe  of 
England. 

The  facta,  in  so  far  ai  they  are  material,  are  fully 
let  out  in  bis  lordship's  judgment, 

Rijhmn,  K.Ou  [iVyre  and  Morgan  with  him),  for  the 
plaintiff. 

Batten,  K,C.  [Bailhache  with  him),  for  the 
defendantt. 

Lord  Alvehstone  L.C.J.,  read  the  following  jadf;- 
ment :  This  was  an  action  in  which  the  pluntifF,  formeily 
employed  as  a  donkey-mau  on  bourd  the  steamship 
Raa  Bna,  sued  to  recover  wages  alleged  to  be  due  to 
him  in  reipect  of  his  employ  lueut  on  bo«rd  that 
steamer.  The  dtfendaiila  set  up  aa  a  defence  that  the 
plaintiff  was  di'smitised  hiij  ship  at  Yohahama,  by  the 
order  of  »  naval  court  sitting  under  the  Merchant 
Shijiping  Act,  IK'Ji.  The  casta  ia  of  importance 
inasiiiuuh  at  thei'e  are  several  other  seamen  who  were 
distuistcd  at  lite  Skma  titnc  ami  who  aie  niakiug' 
timilar  claiiiia.  The  facta  pri^ved  and  admitted  befote 
me  were  as  follows  :  The  plaintiff  shipped  at  BiuTy 
under  artidea  for  a  voyage  for  three  ytara  for  Port 
Arthur  vii'l  Batry  ivr)  any  pirta  within  certain  liiutta, 
which  included  Japan,  and  back  to  a  Cual  port  of 
discharge  in  the  United  Kingdom.  The  vesael  loaded 
a  cargo  of  coals  at  Barry  and  arrrirtd  at  Port  Arthur 
on  the  18th  of  January,  1904,  during  the  siege,  and 
the  coals  were  there  discharged,  Tbe  vessel  was  at 
Fort  Arthur  during  a  poition  of  the  bombardmeiit. 
she  got  away  from  Port  Arthur  on  the  1 1th  of  Feb- 
ruary, went  in  ballast  to  Moji,  a  port  on  the  west 
coast  of  Jajian,  from  whence  she  proceeded  to  Hong- 
kong. At  florgkong  The  lta»  Bern  was  chartered  by 
the  Nippon  Tusen  KaisbA,  the  Eoj  al  Mud  Bieamship 
Co.  of  Japan,  on  a  voyage  to  carry  passtngers  to  all 
porta  of  the  wotld  except  British  North  America  and 
Uagellui,  including  Japanese  port^i.  The  charter 
provided  that  the  isteamer  should  Hy  at  tbe  ma'cojast 
head  during  her  stay  in  port  any  private  signal  or 
borne  flag  lit  the  ahurterers.  It  waa  aliio  provided  by 
olaUM   'M  of  the  charter-party   that  the  charterers 

(a.)  Beported  by  Maubick  N,  Dkqciwsb,  Esq., 
Barrister-at-I«w. 


should  not  employ  the  steamer  in  carrying  of  troop] 
or  contraband  of  war.  Under  this  charter  ihe  wat  to 
proceed  to  Mc>ji  and  from  Moji  to  Yckohama.  The 
manifests  for  the  two  voyages  before  her  arrival  at 
Yokebama  weie  put  in,  and  it  was  allegeil  by  the 
plaintiff  that  the  steamer  carried  on  those  two  voymget, 
among  other  things,  rail«  and  other  railway  m«tefiali. 
By  EuBsian  proclamations  published  in  the  London 
Oazette  of  the  1st  and  22nd  of  March  mateiiata  for  the 
O0nsttucti<n  of  railways  were  declared  by  Roana  to 
be  contraband  of  war.  Upun  arrival  at  Tokohama 
the  plaintiff  and  others  of  the  crew  objected  to  con- 
tinuing the  yoyage  on  the  ground  that  the  vesael  was 
carrying  contraband  of  war,  and  declined  to  work 
until  some  arrangement  was  made  that  in  the  event 
of  capture  thty  should  be  indemuified  and  their  wives 
and  families  compensated  and  cared  for.  While  the 
question  was  under  discussion  the  plaintiff  and  others 
who  objected  declined  to  do  any  work,  but  exofpt  in 
rwpect  of  auoh  refusal  it  was  not  alleged  that 
they  refused  to  discharge  their  duty.  Upon  this 
question  being  raised  by  the  uven  a  naval 
court  wss  held  under  sections  480  and  480  of  the 
Merchant  Shipping  Act,  1894,  which  court,  after 
hearing  the  evidence  of  the  plaiiitiff,  the  master,  and 
other  witnesses,  decided  that  the  plaintiff  and  othen 
were  guilty  of  continual  neglf  ct  of  duty  without  good 
and  sufficient  cau.M.  The  judgment  further  stated 
that  the  eailois'  plea  that  the  (sanying  of  contraband 
viUa'ed  the  agreement  was  without  force,  the  voyage 
remaining  an  ordinary  commercial  venture,  anyriikor 
responsibility  that  might  be  incurred  bein^  borne  by 
tte  ship,  Tte  court  further  discharged  the  plainlil! 
and  the  other  seamen  from  the  (teauishi^  Itat  Baa 
and  forfeited  their  wagea.  Bvidonee  was  given  before 
me  by  the  plaintiff  that  at  Yokohama  tho  veoael  was 
both  taking  in  and  diaobarging  railway  matertala, 
and,  if  the  matter  was  for  me,  I  should  hold  upon 
the  evidence  that  Ihii  wai  the  case,  as  I  was  not 
satisfied,  from  the  tividenoe  of  the  master,  that  no 
I  all  way  inateriils  were  being  shipped.  Upon  the 
other  hand,  evidence  was  alio  given  by  the  plaintiff 
that  miUtiry  stores  were  being  shipped  and  men  in 
uniform  carried  as  passengers  ;  but  upon  the  evideno^, 
as  far  as  it  is  for  me,  I  do  not  find  that  (ither  tbe 
vessel  was  fitted  tor  carrying  troops  or  raentben  o( 
the  Japanese  Navy,  or  that  any  were  so  carried. 

The  main  question  in  the  case,  however,  ia  not  what 
was  in  fact  on  board,  but  whether,  having  regard  to 
the  provisions  of  section  483  of  the  Merehant  Hhippipg 
Act,  1S94,  tho  plaintiff  is  entitlid  to  maintain  thi» 
action.  It  was  contended  on  behalf  of  the  defendanU 
that  they  had  not  dismiated  ihe  seamen,  that  their 
discharge  from  the  (hip  waa  the  act  of  the  court,  and 
therefore  no  question  of  wages  aubset^uent  to  the 
dsts  of  discharge  could  possibly  arise.  It  wm 
contended  on  behalf  of  the  plaintiff  that  the 
order  of  the  naval  court  was  bad  and  not  binding 
upon  the  plaintiff,  and  that  iuasmach  as  l« 
had  been  only  diacharged  from  the  ship  tttf*- 
under,  his  wages  continued  to  rim  under  the  pro- 
visions of  the  Merchant  Hhip;  ing  Att.  The  msw 
ground  of  contention  of  the  plaintiff  was  that  the 
decision  and  order  of  the  naval  court  were  uisde 
without  juri8-3icliin,  and  that  the  tffruoe  in  respeot 
of  which  the  men  were  chargid,  being  an  offcsiicj 
nnder  section  22J,  having  regard  to  the  proriaiooa  ol 
that  section,  the  ccurt  had  no  power  to  ciacbarge  lh« 
plaintiff  from  his  ship.  It  waa  farther  contended  tiisj 
the  pas;  age  of  the  judgKei.t  with  regard  to  contiabMO 
of  war  above  quoted  tho  wed  that  tbe  judgment  w»» 
contrary  to  natural  juiitice,  and  therefore  conld  not  hi 
enforced.  In  order  properly  to  appreciate  th«« 
arguments  it  ia,  in  my  opinion,  necessary  to  contidtr. 
in  the  first  place,  what  is  the  position  of  a  ooatt  htU 
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anitT  lections  460  and  436  of  the  Merchant  Shipping 
Act,  and  on  what  grounda,  if  any,  the   decision  of 
BQch  a  court  can  be  impeittbed.     It  is,  in  my  opinion, 
«  Batiah  uotirt  sitting  by  virtue  of  tUe  authority  of  a 
British  statutti   and   administering  Britfah    law.     It 
gumwona  the  paities  before  it,  and  baa  jurisiliction 
to  iovesligate  any  uharges,  loade  under  the  Bections 
of  the  Act,  whieli  can  be  entertained  by  oourta  baving 
sammary  juriadictioo ;  tbts  is   clearly   ptovidod    by 
seotioD  493  ( 1 )  (4).     But  in  my  opinion  the  powers  of 
the  cwurt,  so  f &r  aa  pun'shuient  is  concerned,  are  not 
ootifined  to  leotion  225  or  earlier  aectiona  of  the  Act : 
9XpreM  power  is  given  by  aection  -483  (I)  (c)  to  dis- 
charge seamen  fiom  the  ship,  and  hy  section  iii'i  (Ij  (il) 
the  court  has  power  to  fott'ait  wages.    Tbew  powers 
are  in  excess  of  those  given  by  section  225.     Section 
483  (2)  provides  Ihat  all  orders  duly  made  by  a  naval 
court  under  th<?  powera  of  that  lecUon  shall  in  aubse- 
queut  legal  proceed  tags  be  coi.  uloaive  of  the  rights  of 
the    parties.     In  uiy   judgment  ttiis  provision    was 
required  in  order  to  give  orders  of  the  court  the  effect 
of  judgments  iWw  pirtts  ;  the  court  was  a  new  court, 
creatEtl  by  statute,  and  but  for  this  statute  some  ques- 
tion might  have  arisen  as  to  whether  its  decisions  were 
final  and  conclusive,  as  those  of  a  couit  of  record.     In 
my  opinion,  therefore,  unless  the  plaintiff  could  have 
successfully  maintained  that  the  order  of  the  court 
was  made  without  jurisdiction,  it  is  an  answer  to  the 
jilaintiff's  claim.     It  was  contended  by  Mr.  Robson 
that  the   word   "duly"    in  section  483  (2)  implies 
"  oorrectly  made  in  point  of  law,"  and  that  the  state- 
ntent  in  the  order  in  question  a*  to  the  wny  in  which 
the  court  dealt  with   the  plea  that  the  caniage  of 
contraband  vitiated  the  agreemtnt  showed  that  the 
order  was  not  duly  pronounced.     I  cannot  accede  to 
this  argument  ai  to  the  meaning  of  the  word  "  duly." 
A.t  the  outside  it  seems  to  me  that  it  enacts  that  the 
proceedings    must    be     regular— i'.p,,     the     parties 
summoned  on  some  definite  charge,  and  parties  and 
witnessfa  heard,  and  the  case  determined.     I  have, 
however,    looked  through   the  evidence   which   was 
before  the  uourt,  and  I  am  not  satiaSed  that  the 
paange  which  has  been  so  mueh  criticized  bears  the 
ooDttraction  which  the  plaintiff  puts  on  it.     What- 
ever may  have  bten  the  true  facts  there  was  no  sub- 
stantial evidence  before  the  court  that  the  vessel  was 
carrying  contraband  of  war,  and  in  toy  opinion  it  is 
qoite  consistent   with   the   above  pastjagu  that   the 
court  rejected  the  plea  upon  the  ground  that  they 
W«t«  not  wtisfied  with  the  allegations  made  by  tho 
wibiessaa  called   on   beLalt  of  the  teamen.     In  the 
view  I  take  it  is  unnecessary  to  col  aider  what  the 
rights  of  the  plaintiff  would  have  been  if  the  question 
for  de<jision   were   the  effect   upon  the  contract  of 
service  of  the  carrying  of  ooatraband  of  war.     Sume 
claim  « as  made  on  behalf  of  the  plaintiff  in  respect 
of  the  teamen's  effects,  but  no  facts  were  proved  be- 
fore me  to  show  that  the  defendants  were  reepontible 
for  the  loss  of  the  seamen's  t  ffects,  and  inasmuch  aa 
the  action  was  really  brought  to  try  the  question 
whether  the  seamen  were  entitled  to  thtir  wages, 
notwithstanding  that  they  had  bten  dismissed  from 
the  ship,  I  think  that  this  action  most  be  dismissed 
with  costs. 

Appeal  dUmUitd  with  anU. 

Solicitor  (or  the  plaintiff,  John  T,  Liwii. 

Solicitors  for  the  defendant?,  llilman,  Bifiwood, 
i  Co. 


(Wftniogtou,J.)i  Nov.  23,  2(. 

NOBTOy  A,VD  OXHKEa   u.  Tatia.  (o,) 

Cnniffuiy- JuJgmtut  crtdik>r—Oarni»hee  order  nisi— 
Pehntiiree  —  Floatimj  weuriYy  —  Aifointvutnt  of 
teciiier  and  m<t»uf/tr — liiijht  to  tjanmhtd  dtbt  at 
bcliceeji  ttcciver  and  (jarnithor. 

A  judgment  (reditir  nf  a  company  chtahied  aj/arniihte 
order  nisi  attaehiuy  a  dM  due  to  the  company  and  ttrvtd 
the  order  oiti  ujwn  the  dtblnr  of  the  tompany.  After 
atrvire  nf  tie  i/ariMee  order  tiisi,  but  be/ure  it  hud  been 
made  nbaolute,  an  order  wa$  made  in  a  debenturt-holdtrs' 
iKti'on  againit  the  compin>i/  appointirii/  a  rtreiver  and 
majiiiger.  On  the  day  folkwint/  the  appnntmtt.t  of  the 
rtceiver  and  manager  the  garnii/iee  order  nisi  wai  made 
tilsiilute. 

Hdd,  that,  rtgard  h<i)<)  had  to  the  condiliont  indorsed 
upon  the  dtbenturea,  at  well  ua  t't  the  ijeneral  nature  of  a 
dtbtnture  ttcuritif,  the  receiver  roan  etitithd  to  the 
ijarnithed  dtlt  as  ti'jaintt  the  judgment  uf  editor. 

The  diotuiu  of  James,  L.J.,  in  Ex  ijarte  Joeelyne, 
26  (P.  H.  043,  8  Ch,  D.,  at  p.  330,  to  the  ,fftd  that 
linnet  of  a  ffirnithie  order  nisi  It  an  if  en  the  jiroptrty  in 
the  dtU  aiiolukly  to  the  garniihnr,  dimppruved. 

Interpleader  issue. 

The  question  to  be  determiced  in  this  issne  was 
whether  the  receiver  and  manager  appointed  by  tie 
uourt  on  behalf  of  the  debenture- boldtrs  of  a  com- 
pany wai  entitled  to  receive  certain  sums  of  money 
paid  into  court  by  various  debtors  of  the  oompany 
ta  abide  the  trial  of  this  ieaue,  as  against  a  judg- 
ment creditor  of  the  company  who  had  oblaintd 
gsrniiihie  orders  niii  attachiug  the  debts  due  to  the 
coiDpaey,  and  hid  served  tie  ordeis  niii  upon  the 
debtors  of  the  etmpany  ptior  to  the  appointment  of 
the  receiver. 

On  the  ITth  of  Janoary,  190fl,  the  defendant  Ya'es 
{referred  to  in  this  report  as  "the  judgmeut 
cnditor")  obtained  judgment  i gainst  Wslur  Jonas 
&  Sois  (Limited)  (refeired  to  in  this  repgrt  as  "  the 
company")  for  tbe  sum  of  £^2(1,  aod  upon  the  sanie 
day  cibtaiLud  garnishee  oidera  xai  atlacbirg  certain 
debts  duo  to  the  ooropiny  and  served  the  ord-rs  niil 
upon  Henry  Tate  &  Sods  (Liniiled)  and  other  debtcrs 
of  the  company. 

On  the  19th  of  January,  1905,  an  order  was  made 
in  a  debt  ntute- ho! dura'  action  against  the  company 
appointing  the  pla'uliff  Norton  receiver  and  manager, 
and  liy  a  letter  of  even  ^ate  notice  was  given  by  the 
solicitors  for  tto  debenture-holders  to  the  judgment 
Cieditorot  his  (Norton's)  appointment  as  receiver, 

0_a  the  20th  of  January  tto  garnishee  ijider  ni«i 
against  Ta'e  &  Sona  were  made  absolotp, 

By  ft  Utter  dated  tho  23rd  of  January,  not  ce  was 
given  by  the  solicitors  for  the  debentuie-holders  to 
the  judgment  creditor  that  the  receiver  claimed  the 
amount  due  from  Tato  &  Sona  and  all  other  debts 
due  to  the  company,  and  in  consequence  of  this  claim 
an  order  was  obtaited  on  the  9th  of  February  direct- 
ing the  pa]  in  ent  into  court  of  the  moneys  due  from 
Tate  &  Sons.  On  the  1st  cf  March  the  judgmeut 
creditor  applied  by  tummons  f<r  payment  out  to  him* 
ael{  of  tho  moneys  paid  into  court,  and  an  order  was 
made  directirg  the  trial  of  this  issue  and  that  ceitaiu 
of  the  debenture -holders  ahould  be  joined  as  co- 
plainliffia  with  the  receiver. 

Ceitain  other  judgmeLts  were  also  obtained  against 
the  company  by  the  judj^meut  creditor,  and  in  con- 
sequence of  such  judgments  garnishee  erdersnf'jt  were 

(a.)    Reported    by   B.    Wavell    RlDOES,    Esq., 
Barrister-  at- Law. 
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served  upon  Tarious  debtors  of  the  company  either  on 
or  Bnbgequently  to  the  19th  of  January,  190j.  The 
moneys  8o  attached  were,  iu  consequence  of  the  claitu 
made  by  the  receiver,  directed  by  various  ordera  to 
be  paid  into  court  to  abide  the  tnal  of  this  issue ;  but 
only  the  question  with  regard  to  the  £434  due  from 
Tate  &  Sims  was  argued  at  the  hearing,  as  being  moat 
favourable  to  the  judgment  creditor. 

The  conditions  indorsed  upon  the  debentures  in  so 
far  as  material  to  the  present  isMue  were  as  foltowa : 

By  condition  1  the  debentures  were  to  bs  "a 
■peciiio  charge  upon  the  property  of  the  company," 
and  the  company  was  not  to  be  at  liberty  "to 
create  any  mortgage  or  charge  in  priority"  to  the 
debentures. 

By  condition  2  the  principal  moneys  secured  were 
immediately  to  become  payable  if  the  company 
should  "  assign,  charge,  or  attempt  to  assign,  charge, 
or  otherwise  deal  with  its  book  debts  out  of  the 
ordiuary  course  of  buiiness,"  and  also  if  any  of  the 
property  subject  to  the  security  should  be  "  taken  in 
sxecntion  or  otherwise  by  opBration  of  law  be  taken 
out  of  the  control  of  the  company." 

By  condition  5  the  company  was  to  be  at  liberty 
"  in  the  course  of  its  business  and  for  the  purpose  of 
carrying  on  the  same  to  use,  employ,  seU,  lease, 
exchange,  or  otherwise  deal  with  all  or  any  part  of 
the  Bsid  property  until  one  or  more  of  the  contingencies 
specified  in  condition  2  shoidd  have  arrived,  and  from 
and  after  the  happening  of  such  contingency  the 
liberty  and  authority  hereinbefore  given  to  the 
company  should  forthwith  cease  and  determine,  and 
the  debenture  charge  should  immediately  become 
payable." 

Jetikiiu,  E.C,  and  Ltthe,  for  the  plaintiff  Norton. 

Oort-Browne,  K.C,  and  Diatumal,  for  the  co- 
plain  tiffft. 

Manitty,  K.C.,  Edward  Morten,  and  J.  O.  Wood,  for 
the  defendant. 

In  the  course  of  the  argument  the  following 
cases  and  authorities  were  referred  to :  In  rt  Com- 
hintJ  Weighing  and  Adv^riiaini}  Miiehlnf  Co,,  38 
W.  B.  67,  43  Ch.  D.  89 ;  Coh  v.  £/«/,  42  W.  E.  5S1, 
[1894]  2  Q,  B.  180;  In  re  Lomlon  Fraud  Ilingt  Co., 
53  W.  R.  407,  [1905]  I  Ch.  576  ;  /tobson  v.  Smith,  -ta 
W.  B.  632,  [1895]  2  Ob.  118;  In  rt  Nntional  United 
Invettment  Corporation,  [IDOl]  1  Ch.  950, 49  W.  E.  Dig. 
ae  ;  Iti  re  Standard  Mnnii/ucturiTtfj  Co.,  39  W.  E.  3C9, 
[1891 J  1  Ch.  627  ;  Qovernnwnt  Stock  Invntmunt  Co.  \. 
The  Manila  UfiHway  Co..  45  W.  B.  353,  [IS97]  A.C.  81  ; 
Tn  re  Home  <fc  Ilrlhird,  29  Ch.  D.  738,  33  W.  R.  Dig. 
234  :  Davt'i  V.  Wini<ims<m,  40  W.  R.  571,  [1898]  2 
Q.  B.  194;7»r«  Hiil  Pottery  Co.,  L.  R.  1  Eq.  640, 
14  W.  R  Ch.  Dig.  148;  In  rf.  United  Englith  am! 
Scottith  Life  Imtiratict  Co.,  16  W.  R.  45),  L.  E.  5  Eq. 
300  ;  Ex  parte  Juteliine,  26  W.  E.  645,  8  Ch,  D,  327  ; 
In  re  i'tirkihire  Woolefrmbtta'  Aitociittion,  63  W  E.  113 
(sub.  nom,  lilingworth  v.  Ilouldiworth,  [1903]  2  Ch. 
284;  affirmed  sab,  uom.  IlHnyworth  v.  HoiUdiworth, 
[1904]  A,  C.  336) ;  nobinsnn  v.  BiirnelFs  Fienna 
Bakery  Co,,  52  W.  B.  528,  [1904]  2  K.  B.  624  ;  Ba<Mey 
Y.  The  Coniolidaled  BaiJe,  36  W.  R.  108, 34  Ch,  D.  501  ; 
Pritchttt  V.  The  Enylith  ami  Coloiii'tl  Syiidieote,  47 
W.  E.  077,  [1899]  2  Q.  B.  42S;  Geitie  v.  I'ut/lor, 
[UC8]  2  K.  B.  <io8,  and  liogert  ▼.  Whitelei/,  37  W.  K 
611,  affirrafd  [1892]  A.  C.  118;  Buckley  on  the 
Companies  Acts  {8th  ed,),  p.  188. 

Wabbington,  J.,  after  stating  the  facts  as  set  out 
above  and  the  conditions  indorsed  upon  the  deben- 
tures, proceeded  as  follows :  Oue  of  the  questions 
which  arises  in  this  ca«e  is  as  to  the  effect  of  a 
garnishee  order.  Now  it  is  easier  to  say  what  ita 


efTect  is  not  than  what  it  is,  and  that  qoeation  arose 
in  In  re  Comhined  Weighimj  and  Adveriiting  Machine 
a>..    38  W.  E.  67,  43  Ch.  D.  99.  tlie  point  in  that 
case   bein?  whether,  after  the  garnishee  order  bad 
been  made  absolute,  the  garnishor  became  a  creditor 
of  the  ftamishee  ;  that  is  to  say,  whether  the  gamiahee 
order  absolute  operated  as  an  assignment  of  debt  to 
the     gamifihor.       The  Court    of    Ap{>eal   held    that 
the    garnishor  did  not   become    a    creditor  of   the 
g4rnishee,    and  that  the    debt  did  not   pass  to    the 
garnishor    either    absolutely  or  by  way   of  assign- 
ment.      Bo  wen,    L.J.,    says,   in    the  course  of  his 
judgment  (43  Ch.  D.,  at  p.  105] :     "  I  cannot  see  here 
that    this    statutory    relation    which     was    created 
origimiUy  by  the  Common  Law  Procedure  Act,  1854, 
and  was  perpetuated  in  the  rules  under  the   Judica- 
ture Act,  is  really  arelatiou  involving  the  creation  of  a 
fresh  debt.     There  cannot  be  said  to  be  any  equitable 
debt.    There  is  no  assignment  in  equity,  and  1  cannot 
see  that  there  is  any  legal  debt.     There  is  an  order  of 
a   cjart   of  common  law  that  a   suiu  equal   to  the 
original  debt  shall  be  paid  by  the  garnishee  to  the 
j  itdgmeut  creditor,  or,  as  an  alternative,  that  execntioo 
may  issue  ;  but  I   think  that  the  relation  which  is 
created  by  that  section  and  the  orders  made  under  it 
does  not  create  a  debt  at  all ;  it  creates  an  attachment 
of  a  portion  of  the  debt,  and  in  case  of  non-pay- 
ment confers  the  right   of    issuing    exeeutiotj,  and 
nothing  more."  Pry,  L.J.,  iu  his  judgment  {43  Ch.  D., 
at  p  105),  puts  the  same  thing  in  rather  different 
language:  "The  question.  I  take  if,  is,  what  is  the 
meauing  of  the  words  '  bind  the  debt  in  his  hands  '  ? 
Novir,  it  has  been  argued  that  it  amounts  to  a  transfer 
of  the  debt.     If  that  was  the  meaning,  it  is  remark- 
able thut  that  word  was  not  nsed,  and  ihat  the  order 
doej  not  say  '  transfer'  the  debt ;  but,  further  than 
that,  the  whole  scheme  of  the  order  is  inconnsteut 
with  its  being  a  transfer  of  the  debt.     It  is  plain  to 
my   mind    that   there    is    no  transfer  of  the  debt. 
It     is      equally     plain     to    my    mind     that    the 
garnishee  order,  therefore,  does  not  make  the  garnishor 
a    creditor    of    the    garnishee.    What      the     order 
does  is  this,  it  givesi  the  garnishor  certain  statutory 
rights ;     it    enables    the    garnishor    to    say    to    the 
garnishee,  '  You  shall  not  pay  to  your  creditor  the 
money  which  you  owe  him.*     It  enables  him  to  give 
a  valid  receipt  and  discharge  for  the  money.     It 
enables  him,  in  the  event  of  the  money  not  being 
paid,  to  obtain  execution.     He  has  all  those  rights, 
but  there  is  no  transfer  of  the  debt,  and  he  ia  not 
created   a  creditor."     Now  it  was   argued    by  the 
defendant  that  the  Court  of  Appeal  had  previously 
given  a  decision  contrary  to  this  in  Ex  parte  JtMtlyne, 
26  W.  E.  645,  8  Ch.  D.  327,  and  that  James.  L.J.,  in 
his  jadgment  held  that  the  property  in  the  debt 
passed  to  the  garnishor.    That  being  so,  it  is  neoes- 
s«ry  to  see  what  the  court  actually  dedded  in  that 
case,  and  how  far  the  diciitm  of  James,  L.  J.,  is  neoe*- 
s^ry  to  the  decision.     It  seems  to  me  that  the  real 
question  in  that  cose  resolves  itself  under  two  beads : 
(1)  Whether    there    is    any    difference    between    a 
garnishee  order  »ii«t,    and  on  order    absolute;     (S) 
whether  the  jadgment  debtor  could  not  still  receive 
payment  of  the  debt  although  the  order  nisi'  hod  been 
served.     James,  L.J.,  says  in  hia  judgment  (8  Ch.  D., 
at  p.  330).  that  "  this  property  in  the  debt    .     .     , 
was  absolutely  transferred  from  the  judgment  debtor 
to  the  judgment  creditor.     ,     .     «    The  property  in 
the  debt  was  transferred,  and  there  was  a  compete 
and  pet  feet  secarity  the  moment  the  order  of  attach- 
ment   was    served."      I    do    not    think    that    "waa 
nece.tiary  to  establish  the  decision  in  that  case,  and 
it  has  been  pointed  out  by  Lord  Alverstone,  L.C.J.. 
in    adm  V.    Toyhr,   [1905]   2    K.    B,,   at  p.    063, 
^that  the  dictum  of  James,  L.J.,  cannot  be 
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literally.  For  these  reasoDS  I  tliink  E.n  partt 
/ojefyne  doea  not  prevent  me  from  holding  that 
»ervioe  of  the  order  nUi  does  not  transfer  the 
debt  from  the  judgcaent  dehtor  to  the  garuiahor. 
What  it  doet  is  simply  to  give  the  garnishee  the  right 
to  say,  "  I  will  not  pay  the  debt  to  ray  original 
creditor,  but  to  the  garnishor."  That  being  ao,  the 
debt  remains  the  property  of  the  jadgment  dehtor, 
nod  such  right  as  the  garoighor  has  over  it  ia  suhjet^t  to 
all  the  rights  and  e<xuitiea  attaching  to  it  in  the  j  uilg- 
uieut  debtors'  hands.  This  point  has  often  been  decidendi, 
and  I  need  ojdj  refer  to  two  authorities— namely, 
Bitdtht/  V.  OomoUdated  Bank,  35  W.  R.  136,  39  Ch.  D. 
328,  and  In  re  London  Pressed  Hinge  Co.,  o3  W.  It. 
401,  [lOOii]  1  Cb.  576. 

The  ri^ht  of  the  gimishor,  then,  in  the  present 
cue,  b«ing  subject  to  all  tho  rights  and  equities 
attaching  to  the  debt  io  the  hands  of  the  company, 
it  remaicia  to  consider  what  the  true  effeot  of  the 
debeatare  security  ia.  It  ii  true  that  it  is  a  float- 
ing  security,  but  that  is  not  all.  It  is  subject  to 
certain  tarms  and  conditions,  and  the  real  question 
is,  what  ia  the  meaning  of  a  Hoating  security,  having 
regard  to  the  tenui  and  conditioos  embodied  in  the 
debenture  document  itself?  In  the  Govern  menl  Stock 
/nt>ei(tn*ni  Co.  ?.  The  Mnnila  liiilivtiy  Co.,  45  W.  R. 
.153,  [1897]  A,  C.  Hi,  Lord  Maonaghtan  aays  in 
his  judgment,  [1897]  A.  C,  at  p.  86:  "A  floating 
security  is  an  equitable  charge  on  the  assets  for  the 
time  being  of  a  going  concern.  It  attnches  to  the 
subject  charged  ia  the  varying  condition  a  in  which  it 
happens  to  be  from  time  to  time.  It  ia  of  the  essence 
of  such  a  charge  that  it  remains  donua&t  until  the 
ondertaking  chsrged  ceases  to  ba  a  going  cone  em,  or 
uatU  the  person  in  whose  favour  tbe  charge  is  created 
intervenes.  His  right  to  intervene  may,  of  course,  be 
su-fpended  by  agreement.  But  if  there  ia  no  agree- 
ment for  euapenmon,  he  may  exercise  his  right  when- 
ever he  pleases  after  default."  In  [n  rt  Vorlahire 
Wuolrnmlitri  AuDciaiiun,  [1903]  2  Ch.  2.H4,  Romer, 
LJ.,  referring  to  the  effect  of  a  deed  chargiug  the 
hook  debts  of  the  couipaty,  say!!  in  his  judgment  at 
p.  iSH:  "Treating  tbi^j  as  a  commercial  document — 
as  it  is — what  wds  the  meaning  of  it 't  Did  it  not 
contemplate  that  until  the  trustees  thought  it 
necessary  to  intervene  .  .  ,  that  a  debtor  might 
go  and  pay  to  the  company  a  partioular  debt,  and 
tbe  company  might  receive  it,  and  deal  with  the  cash 
m  tha  ordinary  way  in  which  it  would  be  dealt  with 
in  the  ordinary  coui-ae  of  business  ?  I  think  thnt 
certainly  is  what  is  contemxdated  by  this  d«ed  .  .  , 
for  if  the  trustees  had  been  compelled  or  obliged  to 
give  notice  tu  all  the  debtors  of  thii  compEttijr  so  as 
to  perfect  thoir  security  .  .  ,  the  buuness  of 
the  compuiy  muit  have  been  stopped."  Both  these 
jadgments  seem  to  me  to  go  upon  the  footing  that 
debeotnrea  create  a  general  charge  capable  of 
becoming  a  speciSa  charge  on  the  happening  of 
lin  specific  oveuti,  but  a  charge  existing  b«fore 
happening  of  those  events.  In  fact,  that  is  the 
is  for  the  orders  waich  are  frequently  made  in  the 
Chancery  Division  enforcing  the  debenture  aeciirity 
before  the  happening  of  tbe  speeifiu  events.  That 
being  so,  tbe  receiver^bip  order  operatus  upon  M  tbe 
property  of  tbe  oampaay,  and  I  liave  already  held 
thtt  this  debt  was  the  properly  of  tbe  compauy 
subject  to  the  garnishor's  right,  and  the  right  of  the 
Utl^r  was  subject  to  the  debenture -holdePa  righti. 
BijhKn  T.  8m>t^,  r.i  W.  R.  632,  [ISHj]  2  Ch.  118,  is 
not  really  an  .luthority  to  the  contrary,  because  there 
the  gamiihor  had  actually  obtained  payment  of  the 
debt  from  the  garnishee,  and  the  debeuture-hotders 
b«d  not  appointed  a  receiver,  but  had  only  given 
notice  to  the  debtors  to  pay  their  debts  to  them.  In 
luy  opinion  it  is  not  an  authority  which  applies  to  the 


present  caae  at  all.  It  has  been  argued  that,  evua  if 
the  garnishor  takei  the  debt  auhjeot  to  each  rights  as 
the  debenture-holders  may  have,  the  company  has 
power  to  deal  with  its  debts  in  tbe  ordinary  course  of 
business,  and  that  the  effect  of  a  garoishee  order 
ni$i,  being  equivalent  to  an  assignment  of  the 
debts,  amounts  to  a  dealing  in  tbe  ordinary  courss  of 
buaiuegs,  I  do  nit  think  that  au  attachment  of  a 
debt  under  a  garnishee  order  nisi  is  a  dealing  in  tbe 
ordinary  course  of  business,  and  to  support  this  view 
I  need  only  refer  to  ihe  judgment  of  Lird  Russell  ot 
Killowen,  C.J..  in  Davey  v.  lYilttamion,  16  W.  E. 
JTl,  [1898]  2  Q.  B.  I0i.  Eeferiing  to  the  .ffectof  en 
execution  under  a  judgment  he  say9([lNM]  2  Q.  B., 
at  p.  194):  "We  cannot  assent  t)  the  view  of  the 
learned  county  court  judge  that  a  seizure  under  an 
execution  on  a  judgment  against  tbe  compuiy  is  a 
dealing  by  the  company  in  the  ordinary  course  of 
business  within  the  third  condition  indorsed  on  the 
debenture  1."  The  result,  then,  is  that  the  reoeivar  ia 
entitled  tj  the  man  ays  paid  iots  court  by  Tate  &  8oaa 
to  abide  tbe  trial  of  this  issue,  and  a  /••rtiori  to  the 
moneys  paid  into  court  under  the  other  ofders, 

Judgmtni  for  the  ^jfui'/idyj  accordingly. 

Solicitors,    IViUi/    it-    Co,  •     Flux,    Leadbtlltr,    t& 
Neighbour ;  Tarry,  Shtrlodi,  tfc  King. 


K.  B,  Div.  \ 

(Lord  Alverstone,  L.C.J. ,  and  ' 
Lawrauce  and  Ridley,  JJ.)     ) 


Aug.  3,  1905. 


WoaiHIHOTOK  V.   EVIINK.   (u.) 

AilullerifUon — Fuoit  and  drngi~~AdnU>ir\titd  milk — 
Impector  of  naitnnnes,  jioawr  to  t'tkt  proceedingt — 
Local  authoriii/  —  Annhjit — Justket— Jurisdiction  — 
Sale  of  Food  iiinl  Driiijs  .1  rh,  1 87  J  (39  .fc  39  Vkt.  c, 
«•■}),  «.  6,  l(J,  11,  12,  13,  H.  20,  26;  1899  (62  .6  (33 
Vitt.  c.  al),8j.  3,  2J,  2fi— Local  OooermMiit  Ad,  1888 
(.51  ctd2  VM.c.4[),3.  39. 

Mctylsiralrt  haee  Juriadlclion  to  hear  and  ddermtne  an 
in/irrmtiti>in  pre/frred  under  itdlon  G  of  the  Salt  of  Food 
nn'l  Drugs  Act.  1875,  by  an  im/iedur  of  nm'iiiners  duly 
iippoiiltt'l  by  a  town  councit,  on  behalf  of  the  auld  council, 
although  the  eaid  cnuncil  be  not  one  of  the  atdhnritiet 
referred  to  in  tection  10  of  the  sttid  A'i,  ami  therefore 
not  authorixed  io  a}>poi»t  i.n  uHutyil  fur  the  Acts,  and 
conieqiiently  not  a  lucal  authority  ai  defined  by  lection  25 
of  tilt  Act  of  ISya.  Such  a  condition  of  thingi  only 
iijfeda  the  y itMii'ofl  an  to  the  alloeaiion  of  the  fine  inflicied 
by  the  magiitratta,  as  dealt  aiilh  m  eeclinn  26  of  the  Act 
of  1875. 

Case  stited  by  tbe  justices  of  peace  for  the  East 
Biding  of  tbe  County  of  York  under  the  Summary 
Jurisdiction  Acts. 

On  tbe  10th  of  September,  1901,  an  information  was 
preferred  by  the  appellant,  an  inspector  of  nuisances 
for  tbe  borough  ot  Bridlington  under  38  &  39  Vict.  c. 
6:1,  s.  6,  against  the  respondent  for  that  on  tbe  'Ith 
of  August,  lOU-t,  the  said  appellant  did  demand 
from  the  respiindent  as  and  tor  a  sale  to  him  a 
certain  itrticle  of  food— to  wit,  new  nulk,  and  that  she 
tbe  resiiondent  then  and  there  did  unlawfully  and 
wilfully  sell  to  him  and  to  his  prej  udice  as  and  for 


(«,)  Reported  by  MAUaica  N.  DbUMOeb,  Esq., 

fiatristei-st-Law. 
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tach  article  of  food  &  oertain  article  ot  food  wlitch 
wm  not  of  the  na'.ure,  gubitsnce,  and  quility  ot  th* 
arti'^le  of  food  so  demand-jd  by  tha  said  appellant  as 
sucli  piifohas'S'. 

The  juaticea  rafuaed  to  fully  hear  and  det-rtuioe 
the  said  ia  formation  and  diamiiaed  the  sutnoiDDs. 

The  ^ronods  of  their  decifioa  ai  set  out  in  the  caie 
were  aa  follows . 

1 .  That  the  said  proceedings  w^re  tiken  through- 
out under  the  direction  and  at  the  coat  of  the  town 
couftdl  of  the  b^irOLigh  of  Bridlington,  and  that  Buob 
council  wft',  Ity  the  appellant,  the  prosecutor. 

2,  That  the  said  council  not  being  one  of  the 
authorities  referred  to  iu  section  10  of  the  Sale  of 
Food  and  Drugs  Act,  1875,  and  the  charter  of 
incorporation  of  the  said  borough  providiag  as 
follows:  "The  council  of  the  borough  sbalT  not 
eserciae  any  of  the  powers  or  duties  orbe  Bubj'jct  ti 
the  liabilities  of  the  Acta  relating  to  the  polioe  force 
or  other  matters  meutioned  in  sect'oa  3f)  of  the  Local 
Goreniment  Act,  1 S88,  but  all  the  powers,  duties,  and 
liabilities  in  respect  of  such  matters  aha']  In  exercised 
by  and  attached  to  the  County  Council  of  the  Aniinis- 
trative  County  of  the  Eitst  Riding  of  Yorkshire,  and 
ik«  area  of  tiie  said  borough  shall  for  all  purpoaea  of 
the  Acts  relating  to  the  county  police  force  or  other 
matters  mentioned  in  the  said  section  form  part  of  the 
county  in  like  mtnner  as  if  it  were  not  a  borough  "  ; 
auch  council  was  not  a  local  authority  authorized  to 
appoint  an  analyst  for  the  purposes  of  the  Sale  of 
Food  and  Drugs  Acts,  and  oonsequently  not  a  local 
authoriiy  as  defined  by  seotijn  25  of  the  Sale  of  Food 
and  Dntgs  Act,  1899. 

3,  Tliat  the  said  town  council  was  not  a  local 
authority  entrusted  with  the  execution  of  the  laws 
rc-latiug  to  the  sale  of  food  and  drugs,  and  that  it  wa^ 
not  the  duty  of  the  said  council  to  put  such  Acta  into 
force  and  to  direct  its  officers  to  procure  samples  as 
provided  by  sectton  3  of  the  Sale  of  Food  and  Drugs 
Act,  1899,  and  pay  the  coatt  thereof  and  of  anolysii. 

4.  Thit  the  said  town  coimcU  not  lieiog  such  a 
local  authority  as  aforesaid,  the  appellant  could  not, 
undt'r  (he  direction  and  at  the  cost  ot  the  said  town 
council,  procure  such  simple  of  food  and  submit  the 
same  to  be  analyzed,  and  eubiequently  under  such 
direction  and  at  such  cost  and  on  behalf  of  the  said 
council  insb'tute  the  aaid  proceedings. 

The  following  facts  appeared  from  the  case:  That  the 
appellant  was  an  inspector  of  nuiaauces  for  the  said 
borough  duly  appointed  by  the  said  council,  and  that 
he  had,  under  the  direction  and  at  the  cost  of  the 
aaid  council  taken  a  sample  of  milk  from  the  respon- 
dent ;  that  at  auch  cost  aforesaid  he  had  caused  auch 
sample  to  be  analyzed  by  the  public  analyst  appointed 
by  uie  county  council  for  the  adounistrative  county 
of  the  Eait  Biding  ot  Yorkshire ;  that  Bridlington  is 
a  small  iacorporutei  borough  not  having  a  SHpirate 
court  of  i^uarter  sesdoni  or  a  separate  police  eetab- 
liihmeut;  that  the  town  council  bad  not  power  to 
appoint  on  analyst  for  the  purposes  of  the  Sale  of 
Food  and  Drugs  Acts,  and  no  such  analyst  was 
appointed;  that  in  coniequenoe  of  the  result  of  the 
anilydis  so  made  as  aforesaid  the  appellant  bad  been 
instructed  by  the  sanitary  committee  or  town  council 
of  the  said  borough  to  prosecute  the  respondent. 

The  town  clerk  of  the  said  borough  appearetl.  en 
behalf  of  the  town  council,  to  conduct  the  prosecution, 

lUaemorran,  K.C,  {Bontey  with  him),  for  the  appel- 
lant, having  sta'ed  the  facts  and  read  seoliooA  10,  11, 
12,  13,  and  14,  of  the  18To  Act,  and  section  25  of  the 
1S99  Act,  tha  court  stopped  biia. 

Avtrit,  K.C.  (E.  W.  Walker  with  him),  for  the 
respondents. — The  question  ia  not  whether  the  appel- 


lant, at  an  individual,  ooutd  take  proceedings,  but 
whether  he  could  do  so  as  represemtiiig  Uie  town 
conn  oil .  The  justices  must  first  determine  whether 
the  appellant  could  prosecute  ia  the  capacity  in  which 
he  did.  before  they  ui<vke  an  order,  for  this  reason: 
The  order  when  drawn  np.  in  the  erent  of  a  conriotion, 
must  set  out  where  the  penalty  iofbctsd.  if  Any,  ia  to 
go.  Section  2%  of  the  1875  Act  deals  with  the  matter, 
providing  that  it  a  private  individual  prosecutes  then 
the  fine  is  to  bo  a'located  aa  directed  in  the  case  of 
other  fines ;  but  it  the  local  authority  prosecutes  the 
penalty  is  to  ba  paid  over  to  it  to  defray  the  expenses 
of  the  working  of  the  Acts,  Hence,  to  ensure  the 
practicability  of  drawing  up  the  order,  the  jaiticet 
must  first  determius  whether  the  appellant  can  sue  on 
behalf  of  the  b>rough,  and  the  case  states  that  ha 
could  not. 

Lord  ALVB118T0XB,  L.O.J. — I  do  not  quite  under- 
atond  what  has  induced  som^  ingenious  person  to 
tako  the  point,  nor  how  it  could  appeal  to  the 
msgistratc.  The  Act)  provide  two  seta  of  cl&uaes, 
one  to  protect  people  who  are  proceeded  against ,  and 
the  other  t)  protect  people  whole  food  is  adulterated. 
The  seller  is  protected  by  such  clauses  requiring 
samples  to  be  tsken,  and  by  provisiona  making  it 
compulforj'  on  the  local  authorities  to  appot&t 
analysts.  The  buyer  ia  protected  by  the  taking  of 
aamplea  and,  upon  the  reault  ot  the  an^ysis  of  such 
samples,  being  enabled  to  take  proceedings  against 
the  seller.  It  is  said  that  the  jurisdiction  of  the 
magistrate  J  to  hear  and  determine  such  a  oass  as 
this  depends  upon  whether  or  not  the  inspector  is 
apiKiinted  under  such  circumstancEs  that  the  authority 
for  whom  he  is  appointel  can  itaelf  take  proceedings. 
I  believe  the  only  distinction  ia  where  the  fine  ia  to  go 
in  the  event  of  ft  conviction.  If  section  26  ia  relied 
on,  oveu  then  the  case  is  covered  by  the  second  clause 
of  that  section.  However,  in  my  view  the  jurisdictioD 
is  imposed  upon  ths  magistratea,  to  hear  and  determine 
the  case  wherever  an  article  of  food  is  sold  con- 
stituting a  breach  ot  the  statnte,  as  a  result  of  an 
analysis  taken  in  due  form.  I  am  clear  in  my  own 
niiod  that  the  magistrates  ought  to  have  heard  \iM_ 
case.  ^ 

Lawbance  and  Ridlet,  JJ.,  eoncurred. 

Appeal  allowed. 

Solicitors  for  the  appellant,   Nevt,  Beck,  J:  Kirhg, 
lot  R.  E.  Matthewmaii,  Bridlington. 

Solicitors  for  the  respondent,  Botkdt,  Stunt,  li  A'ojA, 
for  J,  It.  Prfictor,  Beverley. 
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(Kennedy  and  R^dW.  -J  JO  I  '*'^  ^^'  ^^^' 

■Williams  r.  B  si  ton  F^kby  Bit  rial  Boakd.  {a.) 

liitrial  Ads — OfittfcraUd  awl  uncon iterated  ixirtt  o/  a 
ttmttfrif — Sti)it(((i)i  ef  Secret  iTii  vf  Stutt  —  Riijhts  of 
incumbent— '' Straicfs  re  iderfiV — Jiarlah  by  Non- 
etnrormiit  minist-r—Burtal  Acti,  1852  (to  it-  Ifi 
rUL  e  85),  «,  32  ;  1853  (16  .6  17  Vkl  c.  134),  g,  7  ; 
1900  (63  (t-  ei  IVef.  c.  15),  i.  3. 

A  pari  r>/ a  ermrteri/ which  hai  been  duly  mntKrijt  •! 
for  the  parpota  uf  bnriaU  in  acrordaiice  with  the  rittt  of 
t^e  Chureh  of  Eny^and  is  co/itrcrat'd  ground,  altkouij'i 
the  aancUon  of  the  Secrelttrg  uf  SlaU,  under  section  7  <>/ 
the  Act  of  lHj3,  ha»  not  been  vbtaintd.  The  po>iih'e 
effrct  of  the  abarace  of  inch  eand'on  rn-ri/  h;  that  thefeei 
coWcf  not  be  ttifoneabU  o4  taw. 

TAe  incumbent  of  o  piriih  it  not  tittitltd  1 1  any  ./Ve 
under  iedion  3,  $uh-itctioii  •{ ,  of  th'.  Burial  Ad,  TttOO, 
unl^»  ht  hai  rendered  lervicea  in  rw/xct  of  the  burtnl. 

Appeal  from  the  desii'oii  at  the  judgd  of  the 
County  Court  of  Neath. 

The  faot«  arc  BuffiuieiiUj  set  out  in  the  j  udgmeuts 
of  the  caart. 

S.  T,  ISeaHt,  K.C,  {John  Sanhiy  witli  hitu),  for  Uio 
defend&ati,  the  present  appettanta. 

Meager,  f  jr  the  pliintiff,  the  jjreaent  reapondent. 

KIK^'KDT,  J.— I  am  of  opinion  that  this  appeal 
should  be  allowed.  The  claim  was  by  an  inoumbent 
for  fees  in  respect  of  the  burial  of  two  pers^ni  in  a 
cemetery  which  is  under  the  control  of  the  defendants. 
the  Burial  Board  of  Briton  Ferry.  The  barials  took 
place  in  a  part  of  the  cemetery  mirked  G  upou  the 
plan,  which  was  a  portion  of  ii  large  piece  of  land 
divided  into  four  jilots,  and  ^ven  to  the  district  by 
Lord  Jersey  for  use  as  a  burial- ground.  The  plan 
was  submitted  in  1S79  to  the  then  Hoai<)  Secretary 
for  bis  sanction,  whiuh  was  neoestary  under  section  7 
of  the  Burial  Act,  1853,  of  an  allotment  of  the  ground 
partly  as  coaieorated  and  partly  as  uncsusecratei 
ground.  The  sanction  wat  giren  to  the  division  ioto 
ooDseciftted  and  unconsscrat^d  portions  "  as  marked 
on  this  plan,"  and  the  plan  dearly  showed  that  it 
was  iatended  that  oidy  the  f^reen  part,  marked  A, 
should  be  consacrated.  But  it  is  a  curious  fact  that 
in  1882  the  defendants  themselves,  by  their  clerk, 
preientad  a  petition  fi3r  coDse<iration  to  the  bish:>p  of 
the  diooese,  in  which  for  some  re* ton  or  other  he  waa 
requested  to  consecrate  a  portion  of  the  cemetery 
which  included  plot  C  as  well  as  plot  A  ;  in  aocordance 
with  the  prttver  of  the  petition  both  plots  were  con- 
secrated iu  dae  form.  During  the  inciunbsncy  of  the 
late  Tioar,  who  died  in  1903,  there  were  thirty-three 
horiaU  in  plot  C,  all  these  burials  being  those  of 
persona  who  were  not  members  of  the  Church  of 
England,  and  who  were  not  buried  in  uccordance 
with  the  ritw  of  that  Caurch.  The  next  burin)  was 
that  of  the  late  yicar  himself,  who  was  buried  there 
tMoauw  it  wav  found  imprissible  to  comply  with  his 
with  to  be  buried  in  the  churchyard  uf  hit  o)m 
chnrch.  No  doubt  his  relation*  buried  him  where 
they  betiered  he  would  hare  desired  to  be  buried  — 
that  is  to  say,  in  coaiecrated  ground.  I  have  no 
doubt  th«t  the  decision  of  the  learned  county 
coort  jddge  as  to  the  eSeut  of  csusecraUou  was 
correct  and    that  thii    grouad    mnit    remain    con- 

[a.)  B^ortod  bf  Uaoeiob  N.  DRUcauut,  Etq., 
Bani«ter-at- La  w. 


■eorated  uotil,  as  L'lrd  Coleridge,  C.I.,  said  iu 
Wmd  T.  neadin;,ly  Burial  Board,  40  "W.  K,  390, 
[1892]  ]  U  B.  713,  there  haa  bsau  some  act  which 
would  hive  the  effect  of  annulling  the  coniecra- 
tion  that  had  b3eu  duly  pstforiutd  accatdiug 
to  law ;  until  this  event  happen)  this  plot  most, 
from  the  ecclesiastical  point  of  view,  remain  conse- 
crated grviuoi.  It  is  none  the  1»b  c:)nse:ratcd  became 
there  has  bean  nl  compliance  with  the  direction  in 
the  proviso  to  seotion  7  of  the  Burial  Act,  185ii,  as  to 
obtaining  the  sanction  of  the  Secretary  of  8 tat e  to  the 
division  of  the  cemetery  into  CDnaecrated  and  un- 
oonsecrated  ground.  It  it  uaaecejiary  for  us  to 
decide,  and  1  do  not  intend  to  express  an  opinioi 
whether  by  reat  >n  of  the  noncompliance  with  the 
statutory  provision  contained  in  so^ition  7  oE  the 
Burial  Act,  1853,  and  the  want  of  the  prMcribei 
sanotioa  of  the  Seoretatj*  of  State,  the  rights  of 
parties  who  would  otherwise  be  entitled,  in  respect  of 
the  consecrated  ground,  to  the  payment  of  burial  fees 
are  affected  in  regard  to  the  pDwer  of  enforcement  at 
law.  The  county  court  judge  has  not  expressed  an 
opinion  on  this  point,  and  in  my  view  the  considera- 
tion of  it  is  not  necessary  to  the  decision  of  the  case. 
8 )  far  I  have  dealt  with  the  only  point  dealt  with  by 
the  county  court  judge,  and  I  agree  with  him  it  is 
impossible  to  treat  this  ground  as  auythiug  but  con- 
secrated ground,  because  the  ecclesiostical  act  of 
Gonsscration  was  one  to  which  the  eanrtion  of  the 
Secietary  of  State  was  not  neoMsary,  and  if  a  piece 
oE  ground  is  consecrated  iu  accordance  with  the  law 
of  this  realm  in  the  Church  of  EogUnd  it  is  equally 
consecrated  whether  that  sanction  hai  baen  obtained 
or  not, 

But  now  we  come  to  the  consideration  which 
seems  to  me  fatal  to  the  plaintiff's  claim.  It  seems  to 
me  to  bj  the  contention  on  behalf  of  the  plaintiff 
that,  assuming  this  to  be  consecrated  ground,  the 
plaintiif  is  entitled  to  recover  these  fees  by  reasou  of 
the  pro  visions  of  sojtion  3  of  the  Burial  Act,  1900,  I 
think  that  that  is  not  so.  As  I  read  that  sectioD, 
putting  it  in  its  shortest  and  simplest  form,  the  result 
is  that,  subject  to  certain  reservations  in  favonr  of 
veateil  rights,  there  is  to  be  no  fee  except  for  services 
rendered.  There  were  matters  existing  at  the  passing 
of  that  Act  in  respect  of  which  fees  were  payable, 
such  as  exclusive  burial,  erection  of  monuments,  &[r., 
and  in  respect  of  these,  but  these  only,  there  is  to  be 
a  reserv*tiou  of  right  for  the  life  of  the  then  inenm- 
bsnt  or  iiCtoJn  years,  whichever  might  be  the  longer 
period,  but,  subject  to  that  ooly,  services  rendetei 
are  to  entitle  the  incumbent  to  a  fee.  The  burials  in 
the  present  case  were  those  of  Nonconformists,  and 
were  conducted  without  any  service  in  respect  of 
burial  being  rendered  by  the  plaintiff.  It  is  clear 
that  they  were  not  burials  which  would  entitle  the 
plaintiif  to  fees  (or  hit  services.  Nor  did  they  take 
place  under  section  j  of  43  &  44  Vict.  o.  41,  commonly 
known  as  Osborne  Morgan's  Act.  There  could  be  no 
olaim  to  these  fees  under  that  Act.  There  is,  I  think, 
a  further  ground  on  which  our  decision  might  he 
based,  and  that  is  that,  even  assuming  that  these  two 
fees  might  be  payable  although  no  sen-ice }  were 
rendered  by  the  iociimbent,  the  claim  for  auah  a  fee 
could  not  upon  the  evidence  before  us  properly  be 
made  against  the  burial  board,  whether  it  might  be 
made  against  st^meooe  else  or  not.  I  think,  therefore, 
for  the  reasons  I  have  given,  that  the  claim  cannot  ba 
upheld  and  that  the  judgment  should  be  reversed, 

ElDLEV,  J, — I  am  of  the  same  opinion.     I  agteo 

that  this  was    without    doubt   consecrated    ground. 

The  oeremoay  of  ooosecration  was  performed  upon  it, 

and  not  merely  were    the    words    of    consecration 

,  uttered,  but  the  legal  act  took  place  which  m^le  it 
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coDsecrated  ^ound ;  it  most  remain  to.  That  is  ia 
Bccordftuce  with  the  view  of  Lord  Coleridge,  C.J.,  in 
the  case  of  Wood  v.  Headinglty  Burial  Board, 

If  that  were  the  only  point  for  us  to  decide^and  it 
ae«ma  to  me  to  be  the  otily  point  decided  in  the  court 
below — there  would  be  an  end  of  the  case  ;  but  we 
OMmot  let  it  remain  there,  for  the  real  queation  is 
whether  certain  feea  lire  recoverable  from  the  defend- 
ants, the  plaintiff's  case  being  that  they  are  reeoTcr- 
ahle  simply  booause  the  ground  is  consecrated  ground. 
I  am  unable  to  come  to  that  conclusion.  Under  tbe 
Act  of  1852  burial  boards  had  the  power  of  appropri- 
ating ground  for  the  purposea  of  a  cemetery  and 
having  it  conaecrated  for  the  use  of  membtra  of  the 
Church  of  England.  Under  section  32  of  the  Act 
fees  were  recoverable  by  the  incumbent  or  minister, 
who  should  "  perform  the  duties  and  have  the  same 
riffhta  and  authoritiei  for  the  performance  of  the 
religious  serAdce  in  the  burial  in  such  burial  ground 
or  in  fie  consecrated  portion  thereof  of  the  remains 
of  patishiooers  or  inhabitants  of  the  parish  of  which 
he  is  such  incumbent  or  minister,  audahall  be  entitled 
to  receive  the  aame  fees  in  respect  of  such  buriala 
which  he  has  previously  enjoyed  and  received."  It 
aeetas  obvious  thtit  under  that  section  the  fees  reciver- 
able  for  buriala  in  such  portions  of  the  ground  as  were 
alloted  were  to  be  earned  and  paid  in  the  isame  way 
aa  former  fees,  and  paid  to  the  persons  who  performed 
the  duties.  £ven  before  that  statute  tt  seems  to  have 
been  the  law  that  burial  feea  were  only  recoverable 
by  those  who  performed  tlie  duties ;  and  that  is 
clearly  the  meacing  of  the  statutory  enactment.  In 
the  present  case  the  plaintiff  has  performed  no  services, 
and  it  is  plain  to  my  mind  that  he  docs  not  come 
under  section  32  of  the  Act  of  1852;  indeed,  I  think 
that  this  was  practically  admitted  by  the  plaintiff's 
counsel.  I  do  not  treat  as  an  obs'ade  in  the  way  of 
the  pMntiff  the  provisiuDS  of  aectiou  7  of  the  Burial 
Act  of  1863,  which  besides  re-enactiug  the  sections  I 
have  already  mentioned  and  applying  them  to  the 
country  generally  aa  well  as  to  the  metropolia,  adds  a 
proviso  that  the  new  burial  ground  ia  to  be  divided 
into  consecrated  and  uncoasecrated  portions  in  such 
proportions  as  may  be  sanctioned  by  one  of  hia 
Majesty's  Secretaries  of  Btate.  In  the  present  case 
this  «anction  was,  by  mistake  or  accident,  not 
given  to  the  allotment  of  this  particnlar  plot 
aa  part  of  the  consecrated  portion  of  the 
cemetery,  and  it  may  be  assumed,  though  it  ia 
unnecessary  for  us  to  determine  the  r^uestion,  that  so 
far  as  the  recovery  of  the  fees  is  concerned  (hut  only 
BO  far)  there  ia  no  consecrated  part  of  the  cemetery 
unless  the  aUotment  of  that  consecrated  portion  has 
been  aanctioned  by  the  Secretary  of  State.  I  do  not 
thiuk  it  necessary  to  decide  that  point,  because, 
wholly  apart  from  it,  there  ia  obviously  no  right  in 
the  present  case  to  recover  these  fees. 

If  the  plaintiff  oaimot  recover  these  fees  under 
■ectioa  32  of  the  Act  of  1832 — and  I  have  already 
given  my  reason  for  holding  that  he  cannot — neither 
can  he  for  the  aame  resson  recover  tbem  under  section 
6  of  Oabome  Morgan's  Act.  I  undfrstand  it  to  be 
admitted  by  the  plaintiff's  counsel  that  these  par> 
ticular  buiiiui  did  not  take  place  under  that  Act,  and 
upon  bring  uked  under  what  Act  the  plaintiff  was 
entitled  to  recover  these  fees,  the  answer  was  that 
they  were  claimed  under  section  3  o£  the  Burial* 
Act,  ['MO.  Ko  doubt  if  that  section  gives  him  the 
right  to  these  feea,  the  plaintiff  would  be  in  a  strong 
jiosition,  for  there  would  then  only  remain  the  objec- 
tion alluded  to  by  my  brother  Kennedy,  that  tiie 
plaintiff  is  tuing  the  burial  board,  who  have  not 
received  the  fees,  but  I  do  not  think  that  that  aection 
aiaista  the  plaintiff's  content  ion.  The  part  of  the 
section  which  hns  been  (quoted  to  us  does  not,  I 


think,  refer  to  this  class  of  fevs  at  all ;  it  has,  I  think, 
relations  to  fees  which  are  earned  for  other  matters 
than  services  rendered.  Tliere  may  be  such  feee 
which  an  incumbent  may  be  entitled  to  receive  in 
respect  of  a  burial  ground  analogous  to  those  wh^ch 
he  was  formerly  entitkd,  and  may  still  be  entitled,  to 
receive  in  respect  of  a  church  or  i  hnrchyard — that  is. 
tees  in  respect  of  rights  of  exclusive  burial  or  the 
erection  of  monuments  or  other  matters  covered  by 
the  language  of  section  3  of  the  Burials  Act,  1900 — 
"  Any  oth'r  matter  whataofver  except  for  services 
rendered  by  him."  It  ia  obvioua  that  aection  3,  sub- 
section 4,  refers  to  these  fees  and  not  to  fees  esmed  by 
services  at  burials.  The  proviso  upon  which  the  plain- 
tiff s  coauael  relied  tuma  immediately  upon  that  tub- 
aection,  and  eaja  :  "  Where  at  the  pasaiog  of  this 
Act  feea  other  than  for  aervicea  rendered  are  payable 
ia  respect  of  any  matter  arising  in  any  burial 
ground  attached  to  or  used  for  tie  purposes  of  a 
parish  " — then  follow  words  giving  the  incumbent  the 
right  to  recover  them  for  fifteen  jears.  I  think  that 
the  language  of  the  proviso  was  the  same  as  the 
iangasge  of  the  aection  which  they  follow.  They  do 
not  refer  to  services  in  respect  of  burials  at  atl,  but 
simply  to  feea  which  are  outside  such  servicet 
rendered  and  in  respect  of  other  matters,  and  for  that 
reason  I  think  that  the  plaintiff  cannot  rety  upon 
that  statute.  I  agree  with  what  my  brother 
Eennody  has  said  aa  to  the  remaining  objectioQ,  and 
I  think  that,  although  this  is  undoubtedly  consecrated 
ground,  the  plaintiff  is  not  entitled  to  succeed  in  this 
action. 

Apptal  allowed, 

Solicitora    for   the   plaintiff,    C,    Valtniitie    Pegt^i, 

Neath. 

Solicitors  for  the  defendants,  Edmund  Hod^inion, 
for  Alfred  Curtit  A-  Son,  Neath, 
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GotratT  OF  Aftsai.              Bainfobd  «,  Keith  &  Bi.aokhan  Co.  (Limited). 

GOUKT  OF  AFPBA.L. 

eovxt  of  ^pvrai. 

(VAiignan  Wuli*m«,  Romer,  aid  J        'j.    1905 
Stiriing,  L.JJ.)  )  ' 

&Ai3[i-o&D  V.  Keith  &  BLACSitisr  Co.  (Limtibi)).  (a.) 

Company — Shiret — Trann/er — Non-prod udion  of  thare 
ctrtifieaU  on  tfani/er—lnqaiTi/  at  to  non-proiliiction 
—  Duty  and  Uability  of  comjiany—Loan  to  ojicer  of 
companif — Companift  Ad,  18C2  (25  it-  26  Vict,  c,  89), 
I.  22. 

A  aompan^  Staling  ivUh  iJiares  in  the  ccmpantf/or  its 
trusn  htHffit  t'l  affected  with  notice  of  a  third  party's 
interttt  where  the  B(/e«t*,  who  managed  the  tran»aeiion 
on  it»  behalf,  are  aaiure  of  the  third  pariy'i  interest.  In 
tueh  «iM  the  third  party  can  recover  from  the  company 
the  proceeds  of  a  sale  of  the  share*  effected  in  disregard  of 
that  interest  (f  which  it  had  notice, 

Appeal  from  the  deoisioa  of  Fsrwell,  J.  (reported 
[IMj]  1  Ch.  296 j. 

Tho  boatd  of  directOM  of  the  defend  ant  company 
were  empowered  by  the  articlei  o(  aniodation  to 
ooufer  on  oerta  n  of  the  officers  of  the  association  such 
powers  as  the  board  itself  had,  and  to  loud  money  and 
nodertake  other  financial  operations  wbioh  might  bo 
Qsefiil  to  the  general  basinesi  of  the  oompany. 

It  appeared  that  a  servant  of  the  company  and  a 
registered  holder  of  certain  of  its  shares  had  borrowed 
from  the  plaintiff  certain  money  which  wal  secured 
by  a  transfer  of  the  shares  and  the  handing  over  of 
{he  share  oertifioate. 

After  the  loan  tho  borrower  obtained  an  advance 
from  the  company  wbioh  was  to  be  repaid  partly  by  a 
■ale  of  the  same  shares  to  a  third  party,  who  was  to 
pay  the  defendant  company  the  prioe  thereof.  This 
was  done,  and  the  sale  came  before  the  board  for 
registration,  and  was  registered  without  the  pro- 
ductioB  of  the  share  certiocate, 

Thereafter  the  plaiotiS  applied  to  have  the  transfer 
to  him  registered,  and  produced  the  certiScate,  which 
hare  on  it  the  following  memorandum :  ' '  Without  the 
pFodniotiocL  of  this  certificate  no  transfer  of  the  shares 
mentioBed  therein  can  be  registered." 

This  registration  was  refused  on  the  ground  of  the 
prior  transfer  without  the  production  of  the  certificate, 
tibe  absence  of  which  had  been  aooonnted  for  by  the 
borrower  declaring  that  it  was  in  the  posseision  of  a 
friend,  but  that  there  was  no  charge  theroon.  The 
plaintiff  then  commenced  legal  proceedings  and 
daiined  damages  for  the  company's  refusal  to  register 
the'sfaares  to  him  and  for  wrongfully  registering  a 
transfer  of  the  same  shares  to  a  transferee  withoat  a 
production  of  tlie  certificate  therefor  and  without 
matdDg  any  proper  inquiry  as  to  the  nou -prod action 
or  withont  having  any  sufficient  reason  given  for  its 
non-prod  ttotion. 

At  tbs  trial  Farwell,  J.,  gave  judgment  for  the 
deffladiuit  company  ([1905]  1  Ch.  296),  and  the  plain- 
tiff appealed. 

The  facts  of  the  caae  are  folly  stated  in  the  jodg- 
ment  of  Stirling,  L.]. 

Oore-Browne,  K.C.,  and  T.  Clarkton,  tor  the  appel- 
lant.—The  company  had  notice  of  the  facts.  The 
oerlificate  should  have  been  prodoeed  or  accounted 
for  in  aocoidaoce  with  the  note  on  the  certificate. 
Th«  company  were  guilty  of  a  breach  of  daty. 

They  cited  Afa*/EeW  v.  Burton,  22  W.  E.  1-18,  (1873) 
Ii,  E.  17  Eq.  16;  OUvtr  v.  Hinloa,  48  W.  B.  3,  [1890] 

(«.)  Beport«d  by  Hexrt  Stephew,  Esq.,  Barrister- 

at-Ltw. 


2  Ch.  264 ;  Bradford  Banking  Co.  t.  Brigf)*,  33  W.  E. 
fi21,  (1886)  12  App.  Cas.  29;  Skrnpshire  Union  Bail- 
umyt  and  Canal  Co.  v.  Heg.,  8  L.  E.  7  H.  L.  513  ;  In 
re  Bahia  and  .9an  Francisco  Railway  Co.,  Ifi  W.  R.  862, 
(1868)  L.  H.  3  Q  B.  584  ;  ContoUdated  Co.  v.  Tomkin- 
son,  [1893]  A.  C.  396;  Simm  v,  Anglo- Ameritaa 
Telegraph  Co.,  28  W.  B.  290,  5  Q.  B.  D.  188;  StjciSif 
OSneraU  de  Paris  v.  Walker,  34  W.  B.  662,  (1888)  11 
App.  Cas.  20  ;  Colonial  Bank  f.  Whinney,  34  W.  E. 
705,  (188G)  n  App.  Cas.  426. 

Upjohn,  K.C.,  and  Clausou,  for  respondents. — Notice 
to  ^ect  the  company  must  be  given  to  an  officer  q\ia 
officer.  What  was  told  the  officers  in  question  was 
told  them  ss  individuals.  The  company  had  no  oon- 
structire  notice  of  the  borrower's  circnmstances.  Tbe 
director  bad  no  power  to  lend  money  without  express 
delegation  ;  the  loan  was  vUra  vires. 

They  cited  R'ciMi  Generale  ds  Paris  v.  Tramwayt 
Union  Co.,  (1884)  14  Q.  B.  D.  424,  33  W.  B.  Dig.  44  ; 
In  re  David  Payne  <t  Co.,  [1904]  2  Oh.  608,  33  W.  R. 
Dig  23;  111  re  Ifarseillea  Eostension  liailway  Co.,  19 
W.  E.  379,  (1871)  L.  B.  7  Ch.  ICl  ;  /n  re  Hampshire 
Land  Co.,  45  W.  E.  136,  [189«]  2  Ch.  T43;  Caver. 
Cave,  [1880]  15  Ch.  D.  639;  Barwick  v.  English  .hiint 
Btock  Bank,  15  W.  R.  877,  (1867)  L.  R.  2  Ex.  259; 
Foss  v.  Harbottle,  (1843)  2  Ha.  461  ;  Shropshire  Union 
liailit>ays  anil  Canul  Co.  v.  Beg.,  L.  B,  7  H.  L.  509, 

Oore-Browne,  K.C.,  replied. — The  company  had 
power  to  advance  money  to  their  officer.  The  com- 
pany is  liable  for  not  requiring  the  production  of  the 
certificate ;  the  money  was  loaned  for  the  company. 

He  cited  Uiygeralaff  v.  Rowatt's  Wharf  {Limited), 
44  W.  B.  536,  il89i]  2  Oh.  93. 

Cur.  adii,  villi, 

June  6, — Vattohas  WiLLIiMB,  L.J,,  stated  the 
facts  as  above  and  said :  Now,  the  judgment  of 
Farwell,  J.,  delivered  at  the  conclusion  of  the  trial 
dsftls  principally  with  points  of  law,  and  the  facts  are 
only  stated  in  so  far  as  is  necessary  to  raise  those 
points ;  the  main  facts  so  stated  being  that  the 
learned  judge  finds  that  the  board  of  directors  acted 
with  complete  bona  fides  and  believed  Ciwtuey'a 
explanation  of  the  absence  of  the  cortificate,  but  that 
if  tliey  did  in  fact  owe  a  duty  to  the  plaintifif  to  take 
reasonable  and  proper  care  they  did  not  in  fact  dis- 
diarge  it.  The  learned  judge  then  proceeds  to 
discuss  whether  the  defendants,  by  reason  of  the  note 
at  the  foot  of  the  certificate,  or  otherwise,  have  a 
duty  to  the  plaintiff  not  to  register  without  taking 
reasonable  and  proper  care  to  have  the  non-production 
of  tie  transfOTor's  share  oirtiBcate  accounted  fur. 
He  points  out  that  the  plaintiff,  so  far  sa  he  relies 
on  the  footnote  to  the  certificate,  must  contend  that 
It  amounts  to  a  representation  which  the  defendants 
are  estopped  from  denying,  or  that  it  is  a  contract 
with  all  persons  to  whoso  hands  the  certificate  may 
owne.  He  disposes  of  the  estoppel  on  the  ground 
that  the  estoppel  is  based  on  a  representation  (if 
representation  there  be),  not  of  fact,  but  of  intention 
of  law,  and  that,  as  established  by  Citizens  Bank  of 
Louisiana  V.  First  National  Bank,  23  W.  E.  191,  L.  E. 
6  H.  Ii.  352,  360,  no  action  will  lie;  and  also  on 
the  ground  that  the  plaintiff  does  not  allege  that 
he  saw  the  footnote  before  he  made  the  loan.  And 
as  to  the  suggoatian  that  the  footnote  amounts  to 
an  offer  to  anyone  into  whose  bands  the  certificate 
might  pass — accepted  and  acted  on  by  the  plaintiff 
when  he  receive  the  certificate  as  security  for 
his  loan,  the  learned  judge  holds  that  the  foot-note 
is  a  warning  only,  and  not  an  offer  to  contract.  It  is 
to  be  obsorved,  however,  that  Mr.  Gore-Browne,  in 
his  argument  on  behalf  of  the  plaintiff,  did  not 
rely  on  the  foot-note,  but  contended  that  a  duty 
arose    independently    of    the    foot-note    by    reason 
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of  the  operation  oi  Uie  certificate  as  b  dooument 
of  tiOe  issued  by  the  company  for  the  purpose  of 
euabliug  peraons  to  whom  share  certificates  might 
be  offered  f»r  sale  or  pledge  to  act  upon  the  certificate 
aa  a  document  of  title,  and  thiia  giving  to  shares  a 
negotiflbility  highly  advantageous  to  the  company 
issuing  the  certificate,  which  of goti ability  would  be 
defeated  if  compaaieB  had  no  duty  to  call  in  one 
certificate  of  shares  before  it  issued  a  s  cond  certificate 
in  respect  of  the  same  shares,  or  at  least  to  obtain 
information  reaMnably  accounting  for  the  non-retum 
of  the  certificate  of  the  transferor. 

I  propose,  before  dealing  with  any  of  these  questions 
of  law,  to  state  the  facts  as  I  understand  them,  because 
I  think  that  it  may  he  that  the  plaintiff  haa  a  good 
cause  of  action,  independently  of  the  question  of  law 
dealt  with  by  Farwell,  J.,  by  reason  that  the  defend- 
ant company  may  ha^e  received  the  £90,  the  proceeds 
of  sale,  with   such  notice  and  under  such  circum- 
stances that  tx  aquQ  et  hono  they  ought  1»  treat  the 
£90  as  received  to  the  use  of  the  plEiIntiff,  or  because 
the  pl^ntiff  may  be  entitled  to  damages  by  reason 
that   the    defendants   have    by   their    conduct   put 
it  out  of  their  power  to  exercise    their  diseretion 
as  to  whether  or  not  they  shail  register  a  transfer  to 
the  plaintift"  based  upon  an  oquitable  charge  of  which 
the  defendant  company  had  notice  at  the  time  when, 
by  registering  the  transfer  to  Younie,  the  company 
did  BO  put  it  out  of  their  power  to  exercise  such  dis- 
cretion.    Now  the  facts  seem  to  me  to  be  these.     The 
defendant  company,  by  a  cheque  of  the  company, 
signed  by  the  managing  director,  Eeitb,  and  counter- 
signed by  the  secretary,  Sliillito,  dated  the  24th  of 
■Tune,  1W3,  and  receipted  on  the  cheque  by  Casniey 
on  the  2otb  of  June,  and  cashed  on  the  27th  of  June, 
made  a  loan  o(  £180  to  their  servant  Casmey.    Such 
a  loan  it  is  now  admitted  waa,   having  regard   to 
article  llC(f),  not  uHrti  I'ires  of  the  company  in  the 
sense  that  it  could  not  be  ratified  by  the  company ; 
and  it  follows  that  the  only  tjuestion  of  ultTfi  vires 
which  remains  is  the  question  whether  the  managing 
director  had  delegated  authority  to  do  that  which  it 
ia  admitted  under  the  articles  the  board  of  directors 
might  have  done  if  not  ultra  vires  of  the  company. 
Now,  the  loan  was  arranged  by  Keith,  the  managing 
director,  and  Shillitn,  and  I  have  not  any  doubt  but 
that  in  maliog  the  loan  Eeitb  and  ShilJito  professed 
and  purported  to  act  on  behaJf  of  the  company.    They 
Bnbmitted    the    proposed    loan    to    the    report    of 
Eampsheir,  the  trusted  accountant  of  the  company, 
and  he  made  a  report  which  bears   the  stamp  of 
receipt  by  the  company  dated  the  S 6th  of  June,  1903. 
This  report  discloses  that  the  certificate  for  Casmey's 
shares  had  been  and  was  dejKisited  aa  security  for  a 
loan.     It  follows  tliat  Eeitb,  Shillito,  and  Hampsheir 
were  all  aware  of  the  deposit  of  the  share  certificate 
as  security  for  the  loan.     Farwell,  J. ,  rejected  this 
document  as  not  being   evidence  against  the  com- 
pany ;  but,  in  my  judgment,  the  report,  bearing  as  it 
does  the  stamp  of  rf  oeipt  by  the  company  placed  on  it 
by  an  oflicer  of  the  company  whose  duty  it  was  to 
register  the  receipt,  primd  facie  is  evidence  against 
the  company,   and  1   find  nothing  in  the  evidence 
given  in  this  action  negativing  this  presumption  of 
agency  which  makes  this  rc^iort  admissible  in  evidence 
against  the  company.     On  the  contrary,  the  evidence 
to  which  I  will  presently  call  attention  shows  ratifi- 
cation by  the  defendant  comptiny  of  the  loan  with 
reference  to  the  making  of  which  Hompsheir's  report 
is  addressed.     Of  coarse,  if  the  conclusion  is  right 
that  the  report  waa  received  by  the  officers  of  the 
company  in  the  execution  of  their  duties,  one  must, 
unless  and  until  the  uon trary  is  proved,  impute  to 
the  board  of  directors,   and  through   them  to   the 
company,  notice  of  the  tact  that  Casmey,  to  whom 


the  company  made  (he  loan  of  £160,  bad  pledged 
the  share  certificate  with  somebody  aa  security  for  a 
loan ;  but  even  apart  from  the  report  there  is  written 
evidence  that  the  company  had  notice  or  knowledge 
that  the  shares  the  transfer  of  which  the  company 
registered  in  the  name  of  Toaaie  were  in  fact  held 
by  a  friend  of  Casmey's,  although  Casmey  sayi  for 
no  consideration.  I  refer  to  the  receipt  and 
declaration  of  Casmey  bearing  date  the  2oth  of 
June,  aa  to  which  the  Bolicitors  of  the  defendant 
company  write  on  the  26th  of  October  the  follow- 
ing letter  to  Mr.  Brown,  who,  aa  solicitor  for  the 
plaintiff,  had  written  on  the  24th  of  Ootober.  1903. 
threatening  to  institute  proceedings  against  the 
defendant  company.  [His  lordship  read  the  letter, 
which  inclosed  copies  of  the  receipt  and  the 
declaration  and  refused  to  recognize  any  claim  by 
the  plaintiff,  and  continued ;]  It  seems  to  me  impos- 
sible not  to  treat  thia  letter  of  the  2Gth  of  October  aa 
conclusive  against  the  company  to  show  that  the 
inclosed  documents,  both  the  receipt  and  the  declara- 
tion, were  received  by  the  company  on  the  2ath  of 
June,  and  the  company  must  be  taken  to  have  had 
notice  of  the  contents  of  these  two  documents  at  the 
time  when  the  company  received  the  cheque  dated 
the  2Tth  of  June  for  £90,  the  consideration  for  the 
transfer  from  Casmey  to  Younie,  which  cheque,  it  ia 
to  be  noted,  is  drawn  to  the  order  of  the  conapany 
and  at  the  time  when  the  company  registered  the 
transfer  to  Younie.  The  result  is  that  the  com- 
pany must  be  taken,  at  the  date  of  the  regiatra- 
tion.  to  have  had  knowledge  of  the  loan  of  £190 
to  Casmey  and  of  the  arrangement  whereby  Csamey 
was  to  repay  that  loan  by  the  sale  of  120  shares 
and  by  deductions  to  be  made  in  future  from 
his  salary.  The  cheque  for  £i>(i,  dratvn  upon  the 
Commercial  Bank  of  Scotland,  duly  passed  to  the 
credit  of  the  defendant  company  at  the  Bank  of 
Bcotland  on  the  29tb  of  June.  It  seems  to  me  not 
only  must,  on  this  evidence,  knowledge  of  the 
ccntents  of  these  documents  be  imputed  to  the 
company,  but  also  the  knowledge  of  the  agents 
through  whom  the  transaction  thus  ratified  by  the 
company  waa  carried  out.  This  does  not  mean  that 
the  company  are  affected  with  notice  of  a  trost,  but  it 
does  mean  that  the  company  received  the  £90  under 
such  oircnmstances  and  with  such  knoivledge  that 
ex  (T^uo  tt  iono  the  money  must  be  treated  a%  received 
to  the  use  of  the  plaintiff.  I  will  now  deal  with  soma 
of  the  objectaons  which  were  urged  in  argument 
against  the  conclusion  which  I  have  just  mentioned. 
It  waa  urged  that  the  managing  director  Keith  bad  no 
authority  to  enter  upon  the  loan  arrangeiiient  with 
Casmey,  or  to  draw  the  cheque  for  £1S0  for  the 
purpose  of  making  the  loan,  without  a  special 
delegation  under  article  9S  of  the  articles  of  aasocia- 
tion,  which  runs  thus :  [His  lordship  read  it, 
and  continued :]  The  answer  to  this  seems  to  me  to 
be  that  even  if,  generally,  it  is  necessary  to  prove 
such  special  delegation,  the  receipt  of  the  2.Jth  of 
June  is  sufficient  ratification  of  the  loan  arrangement 
which  Keith  purjiorted  to  make  on  behalf  of  the 
company  to  render  antecedent  delegation  unnecessary. 
There  is  no  direct  evidence  aa  to  whom  this  receipt 
wasi  given,  but  the  cheque  for  £180,  and  the 
cheque  for  £00  in  part  repayment,  were  recogniied 
by  the  company  without  objection.  Next,  it 
is  said  that  thia  evidence  of  ratification ,  or, 
at  all  events,  the  imputation  of  the  knowledge 
of  the  loan  and  its  terms,  is  negatived  by  tSe 
evidence  of  Kr.  Alsop,  the  chairman.  I  cannot  »i(r». 
The  evidence  of  Mr.  Alsop  goes  to  bis  peraonal  know- 
ledge only.  The  letter  of  the  2l>th  of  October  is 
Crimil  fai'ie  evidence  that  the  loan  tranaactiun  HU 
ronght  to   the  knowledge  of  the  company   at  or 
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mbcut  the  date  of  the  inolosed  documentr.      It  wm 

for  the  defendants  to  displace  (bis  primd  facie  proof. 
They  do  not  do  thir.  Not  a  word  is  paid  in  expira- 
tion of  the  letter  of  the  26t!i  of  October,  or  in 
cOTMction  of  the  facts  therein  alleged.  Of  course,  if 
one  it  to  assume  that  which  Farwell,  J.,  aeem^  to  find 
—  tbkt  the  company  received  the  £90  in  good  fuith 
without  the  knowledge  of  facts  from  which  the 
reaionable  inference  was  that  they  were  receiving 
moneys  which  CBSnaey  had  no  right  to  deal  with  m 
•gainst  the  pkinfiff  Rain  ford— the  defendant 
company  have  a  right  to  retain  that  nioney  ; 
but  I  think  that  it  is  impossible  to  asset  t  this  of 
Keith,  the  direct  jr,  or  ol  ^mpsbeir,  the  agents 
■who  carried  through  the  trangaction  and  whose 
act  in  making  the  lo*n  and  receiving  part  repayment 
oat  of  the  proceeds  of  the  sale  of  the  shares  was,  if 
not  a  trantactioQ  within  their  aathority,  at  least  a 
traiiaactiou  ratified  by  the  company  as  a  tranaaotion 
done  on  behalf  of  the  company  :  see  Thomptmi  v. 
Oydfidah  Btmk,  [189a]  A.  C.  282.  The  result  ia  that 
I  think  this  appeal  must  be  allowed,  and  the  def  "-ndant 
ootupaoy  ordered  to  pay  to  the  plaintiff  the  £90,  the 
proceeds  of  the  sale  to  Younie  of  the  sharts  in 
qnestion ;  and,  as  I  understand  the  (.laintifF  is  content 
with  this  result,  it  is  unnecessary  to  deal  with  the 
qoestionfl  of  law  raised  by  Mr.  Oore-Browne  as  to 
whether  a  compaoy,  by  issuing  a  ctitiflcate,  incut  any 
oblifrations  except  to  the  persona  to  whom  the  share 
certificate  is  issued. 

BoMKR,  L.J. —I  have  had  the  advantage  of  reading 
tbe  judgmenta  of  my  learned  brethren,  and,  having 
carefully  considered  the  facts  of  the  case,  vrill  only 
UAJ  th*t  I  agree  with  them. 

Sttrijno,  L.J. — In  June,  1903,  one  William 
Caamey  was  in  the  employment  of  the  defendant 
eompany  aa  manager  of  the  company's  business  at 
Lieeos,  and  was  the  registered  holder  of  1 20  sharea  in 
the  company.  On  the  23rd  of  June,  190 a,  he  wrote 
to  James  Keith,  the  managing  director  of  the 
d«fendant  company,  a  letter  in  which  he  stated  that 
he  was  in  financial  difficulties  and  a-iked  for  asaist- 
kDce,  saying  that  he  would  like  an  advance  of  £180, 
which  he  would  return  at  £2.5  quarterly  and  pay  6 
per  cent,  for  it.  Keith  replied  by  a  letter  dated  the 
24th  of  Jnna  to  the  effect  that,  having  consulted  Mr. 
Shillito,  the  secretary  of  the  company,  he  had  sent 
Mr.  Hampsbeir,  the  accountant  of  the  company,  who 
would  do  his  beat  to  arrange  matters,  and  to  whom 
he,  Casaiey,  was  to  be  perfectly  frank  and  open  and 
disclose  everything,  and  whatever  Hampshier  pro- 
posed he  must  agree  to  in  writing.  Hampahier  miule 
arraugementa  which,  according  to  docnments  dated 
tbe  2Jtb  of  June,  signwl  by  Casmey,  amounted  to 
this,  that  an  advance  of  £180  should  be  made  to 
Casmey  l:^  the  company,  and  should  be  repaid,  as  to 
£90  by  the  proceeds  of  sale  at  that  price  of  Gasmey's 
1 20  shares  to  one  Alexander  Tounie,  and  as  to  the 
b&lance  by  monthly  deductions  from  hia  salary  of 
not  lesi  than  £S.  'Caamey  accordingly  executed  a 
transfer  dated  the  25th  of  June,  1903,  of  the  shores 
to  Tonnie,  who  paid  the  price  by  giving  a  cheque 
dated  the  27th  of  June,  1903,  in  favour  of  the 
defendant  company  for  £90.  This  cheque  was 
paid  into  the  company's  bankers  and  duly 
honoured  on  the  last  -  mentioned  date.  On 
the  29th  of  June,  1903,  the  transfer  by  Caamey 
to  Younie  came  l>efore  the  board  cf  directors  for 
rM^stration  and  was  pasacd  and  registered.  During 
alfthia  time  the  certificate  of  the  shares  was  in  the 
hands  of  the  plaintiff,  having  been  depoaited  with  him 
by  Canmey  aa  se^jurity  for  a  loan.  In  October,  1903, 
the  plaintitf  discovered  that  the  abares  had  been 
tnuMferred  and  registered  in  the  name  ol  the  trans- 


feree without  any  notice  to  htm,  !md  threatened  legal 
proceedings  against  the  company.  Ta  ere  upon  the 
company's  aolicitors  wrote  a  lotter  to  the  plaintiff's 
aolititors,  dated  the  26th  of  October,  1903.  in  which 
tbey  tay,  "  We  think  it  only  fair  to  Mr.  Eainford  and 
yourself  to  forward  you  a  copy  ot  two  dooumenta 
which  were  signed  by  Mr.  Caamey  and  given  by  him 
to  onr  clients  on  tbe  'laXh  of  June  last,  of  the  existence 
of  which  documents  we  think  it  dear  that  both  yon 
and  Mr,  Rainford  must  have  hitherto  been  ignorant. 
Under  the  circnmstanofs  our  clients  cannot,  of  course, 
recognixe  any  legal  claim  by  Mr.  Rainford  in  the 
matter,  and  of  course  if  he  atill  chooses  to  institute 
legal  proceedings  against  our  clienta  they  will  defend 
such  proceedings,  and  the  result  may  be  aomewhat 
serious  to  Mr,  t'asmoy,"  Tbe  documents,  of  which  a 
copy  was  inclosed,  were  in  the  following  terras : 

"  Leeds,  June  25.  1903. 

"Received  of  Messrs,  James  Keith  &  Blackman 
Co.  (Limited)  the  aum  of  £1W,  which  ie  to  be  repaid 
as  ftillows  : 

"  Witness— J,  W,  HampBheir. 

"W.  H.  Cabmey. 

"  By  the  sa'e  of  120  fuUy-pasd  ordinary  shares 
of  £1  each  in  Jamea  Keith  &  Blackman  Co. 
(Limited),  for  which  I  have  this  day  signed  a 
transfer  deed  in  favour  of  Mr.  Alexander  Younie. 
the  proceeds  of  which  aale — vi/.,  £90 — I  hereby 
authorize  and   request  the    said    Jamea   Keith 

Blackman  Co,  (Limited)  to  retain  £90 

By  the  deduction  from  my  salary  of  not  less 
than  £8  per  month  from  and  including  the  month 
of  July,  1903,  which  re<luctlon  1  hereby  autborijie 
and  request  the  said  Jaiues  K'ith  &  Blackman 
Co.  (Limited)  to  make  until  the  balance  of  £90  ia 
repaid  in  full £90 

£180 

"W.  H.  Oashey. 

"  Witness— J.  W,  Hampsbeir." 

"  Leeds,  June  25,  1903. 
"  To  the  Birectora  of  James  Keith  &  Blackman 
Co.  (Limited). 

"I  hereby  declare  that  my  share  certificate  No.  50 
for  120  ordinary  shares  in  Jamea  Keith  &  Blackman 
Co.  (limited)  is  in  the  poeaeasion  of  a  friend  of  mine ; 
that  I  have  signed  no  tranafer  deed  in  respect  of  the 
(aid  shares  excepting  only  that  deed  ui  favour  of  Mr. 
Alex,  Younie,  ond  that  the  said  shares  are  not  held 
by  my  friend  as  a  charge  against  any  loan  or  other 
consideration.  In  consideration  of  your  honouring 
the  transfer  deed  in  favour  of  Mr.  Younie  and  issuing 
a  certificate  in  hia  favour,  I  hereby  agree  to  hold  you 
indemnified  against  all  loss  arising  from  the  non- 
return of  my  oerUfloate  No.  50.      "  W.  H.  Oasmky. 

"  WitnesB— J.  W.  Hampsbeir." 
Tbe  plaintiff  issued  his  writ  in  this  action  on  the  13th 
of  May,  1904,  and  thereby  claimed  (1)  a  declaration 
that,  by  virtue  of  the  deposit  with  him  by  Casmey  of 
the  certificate  of  the  shares  for  the  purpoae  of 
securing  the  repayment  of  the  aum  of  £100,  with 
interest  at  5  per  cent,,  lent  to  Caamey  on  the  IBth  of 
September,  1901,  the  plaintiff  became  entitled  to  an 
equitable  mortgage  on  the  shares,  and  on  any  moneys 
to  arise  from  the  sale  thereof,  for  the  amount  of  the 
loan,  with  interest;  (2)  to  recover  the  sum  of  £90 
paid  to  the  company  upon  the  transfer  of  the  shares 
to  Younie  ;  (3)  damages  for  wrongfidly  registering 
the  transfer  of  the  aharea  to  Younie.  At  the  trial  the 
only  witness  called  for  the  plaioUtr  waa  the  plaintiff 
himself,  who  proved  thu  deposit  of  the  certiBcato  with 
him  as  security  for  tbe  loan  mentioned.  The  plaintiff's 
counsel  also  put  in  the  correspondence  between  Caamey 
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And  Eeith  in  Jnne,  1903 ;  the  cheque  of  Tounie,  the 
purchaser  of  the  shares,  dated  the  2"tb  of  Jtme,  1903,  in 
faTouT  of  the  defendant  company  ;  the  letter  of  the 
defendant  Dompany's  BoUcitors  of  the  26 th  of  Ootoher, 
1903,  and  the  two  documents  there  referred  to;  and  also 
a  third  document  eigned  by  Casmey  on  the  25th  of  June, 
1903,  of  which  diflclosure  was  made  by  the  company's 
affidavit  of  documents.  Thin  laat  docniuent  the 
learned  judge  refused  to  adinit.  For  the  defendants 
the  only  witness  called  wa^  the  ohairmau  of  the 
board  of  directors  of  the  defendant  co.mpfmy,  who 
stated  that  he  waa  present  at  the  board  meeting  of 
the  29th  of  Jane,  1903,  when  the  transfer  of  Casmey's 
shares  wtia  paifsed  and  regi^red ;  that  no  certificate 
was  produced  to  the  board,  but  ^at  they  were  shown 
Oasmey's  declaration  of  the  26th  of  June;  that 
Casmey  had  been  a  faithful  and  confidential  serraiit 
of  the  company  for  sixteen  years  and  bad  alwaje 
prOTed  trustworthy;  and  that  they  believed  him. 
He  also  said  that  he  had  not  the  remotest  idea  that 
Casmey  was  in  fioancisl  difficulties,  that  Eeith  woji 
present  at  the  meeting,  but  he  (the  witness)  had  no 
idea  why  the  transfer  to  Youuie  was  made,  and  knew 
nothing  of  Tounie's  cheque  to  the  company.  On  re- 
sKamination  he  said  that  nothing  was  said  at  the 
board  on  the  29th  of  June  as  to  how  the  £90  was 
ifoing  to  be  paid  or  anything  about  it.  Keith, 
Bhillito,  and  Hampabeir  were  all  present  at  the  trial, 
but  none  of  them  wore  called.  The  learned  judge 
held  that  the  plaintiff  had  f  ptilcd  to  make  out  any  case 
for  payment  to  him  of  the  £90  received  from  Tounie  ; 
and  as  regards  the  claim  for  damages,  be  fuither 
held  that  the  plaintiff  had  failed  to  establish  the 
evidence  of  any  duty  on  the  part  of  the  defendant 
company,  when  considering  the  propriety  of  register- 
ing a  transfer,  to  take  reasonable  care  in  registering 
the  transfer,  though,  if  such  a  duty  did  exist,  he  was 
of  opinion  that  they  had  failed  to  discharge  it.  The 
judgment  of  the  learned  j  udge  on  the  second  part  of 
the  case,  as  to  the  liabUity  of  the  defeadiuits  in 
damages  for  wrongfully  registering  the  transfer  of 
Colmey's  shares,  is  reported  in  [IftOa]  I  Ch.  296;  but 
there  is  no  report  of  bis  judgment  on  the  first  part 
of  the  case,  and  we  are  ignorant  of  the  grounds 
on  which  he  came  to  the  ooncluaion  that  that 
part  of  the  case  failed.  Upon  the  appeal 
the  decision  of  the  learned  judge  was  chaUenged  at 
to  both  parts  of  the  case.  Now,  the  first  of  the  two 
documents  of  the  25th  of  June,  1903,  shows  that  a 
transaction  was  purported  to  be  entered  into  between 
the  defendant  company  and  Casmey,  one  of  the  terms 
of  which  was  that  the  repayment  of  the  £90,  part  of 
the  loan,  was  to  be  repaid  by  a  sale  of  Casmey'i  shares. 
This  document  was  certainly  an  equitable  assignment 
of  the  proceeds  of  the  sale  of  the  shares  to  Tounie ; 
but,  in  my  opinion,  it  went  beyond  this,  and  if  the 
sale  to  Tounie  had  gone  off  would  have  conferred  en 
the  company  a  right  in  etjutty  to  have  the  shares  sold 
and  the  proceeds  applied  in  payment  of  the  advance 
made  to  Casmey,  The  persons  who  negotiated  and 
carried  out  this  transaction  were  the  mauiiging  director 
and  two  officers  of  the  defendant  company.  The  loan 
was  toade  out  of  the  funds  of  the  defendant  company, 
and  the  cheque  of  the  purt:haser  of  the  shares  was 
made  out  in  favour  of  the  defendant  company  and 
was  paid  to  the  defendant  compmy's  account  with 
their  baukera  By  this  transaction  the  defendant 
company,  primJ  facie  at  all  events,  acquired  for  its 
own  benefit  an  equitable  interest  in  Caamey's  shares. 
The  declaration  made  by  Casmey  stated  that  the  cer- 
tificate of  the  shares  was  not  in  his  poMession,  but  in 
that  of  a  friend ;  and  although  it  was  also  stated  that 
the  shares  were  not  held  by  the  friend  "  as  a  charge 
against  any  lean  or  other  consideration,"  it  appears 
to    me   that   any   person  dealing  with   Casmey  in 


respect  of  those  shares  was  thereby  aflEeoted  with  notice 
that  the  bolder  of  the  certificate  might  have  a  charge 
on  or  other  interest  in  the  shares,  and  could  not 
prudently  deal  with  Casmey  without  aacertaining 
what  the  real  interest  of  the  holder  of  the  certificate 
was.  Where  a  company  in  which  the  shar«s  are 
held  sees  fit  to  deal  with  the  shares  for  its  own  benefit, 
then  that  company  is  liable  to  be  aSect«d  with  sotiiM 
of  the  interest  of  a  third  party,  and  is  affected  with 
such  notice  if  it  is  brought  home  to  the  agents  who 
managed  the  transaction  on  its  behalf  :  see  Bnul/vifd 
Banking  Co.  T.  Pri ■(()>,  33  W.  R.  521,  12  App.  C*i.  29, 
Now,  Keith,  Shillito,  and  Hampsheir  aU  had  such 
notice.  Further,  the  two  documents  of  the  2dth  of 
June,  1903,  passed  into  the  possession  of  the  company 
and  were  put  forward  by  the  solitdtors  of  tbe  cmmpony 
acting  on  its  behalf  in  October,  1903,  as  documents 
which  justified  the  company  in  dealing  as  they  did. 
It  seems  to  me  that  in  these  circumstances  the  plain- 
tiff makes  out  a  primd  /acit  case  entitling  him  to 
recover  from  tbe  defendant  company  the  proceeds  of 
a  sale  carried  into  effect  in  disregard  of  the  lights  of 
the  plaintiff  of  which  the  defendant  company  had 
notice.  Now,  how  is  this  case  met?  It  is  said,  tn  tbe 
first  place,  that  the  transaction  was  ultrd  vim  o(  tbe 
company.  It  was  pointed  out  that  the  memorandum 
of  association  of  the  defendant  company  does  not 
expresly  authorize  the  lending  of  money,  and  this 
is  quite  true.  But  the  memorandum  does,  bow6T»r, 
among  the  objects  of  the  company,  include  th* 
doing  of  all  such  things  as  are  mcideutal  or  con- 
ducive to  the  attainment  of  tbe  other  objects. 
And  by  the  contemporaneous  articles  of  asaocia- 
tion  the  directors  are  empowered,  amongst  other 
things — article  116  (e) — on  behalf  of  the  company  to 
lend  money  and  generally  andett«ke  sach  other 
financial  operation t  as  might  in  their  opintoiik  be 
incidental  or  useful  to  the  general  business  of  the  oom- 
pany.  Eegard  being  bad  to  the  decisions  in  HiArriton  v. 
Mtxican  Railway  Co.,  L,  E.  19  Bq.  358,  and  /«  rt  South 
Purham  Brnotry  Go.,  34  W.  R.  126,  31  Cb.  D.  201,  I 
think  that  the  lending  of  £180  to  a  faithful  and  confi- 
dential SBTvant  of  the  company  cannot  be  held  to  b9 
beyond  the  powers  of  the  company.  It  w«s  said, 
however,  that  there  was  no  evidence  that  the  trmns- 
aotitn  bad  been  sanctioned  by  the  board  of  direotort; 
but  the  transaction  was  carried  out  with  the  saootion 
of  the  managing  directur  of  the  company,  on  whom 
the  hoard  of  dire,  tors  are  authorized  by  a  tiole  9S  to 
confer  such  powt-rs,  or  any  of  them,  as  are  possessed 
by  tbe  board  themselves.  No  evidence  was  given  by 
the  defecdants  as  to  what  limits  (if  any)  had  in  fact 
been  imposed  on  the  managing  director's  powers. 
No  evidence  was  given  that  tbe  truisaotion  bad  ever 
been  repudiated  by  the  hoard,  and,  on  the  oontrwy, 
the  transaction  itself  is  put  forward  hy  the  company's 
solicitors  on  the  SOth  of  October,  1903  (and,  it  must 
be  assumed,  with  the  sanction  of  tbe  company),  as 
one  which  justified  the  company  in  resisting  tlie 
plaintiff's  demand.  In  tbe  total  absence  of  any 
explanation  whatever  by  the  chairman  of  the  board 
of  directors,  or  any  one  else  on  behalf  of  the  com* 
pany,  of  what  had  actually  taken  place,  I  think  that 
tbe  transaction  ought  to  be  held  to  bind  the  company, 
and  that  the  plaimiff  is  entitled  to  recover  from  the 
defendants  the  £90  received  by  means  of  Tounie's 
cheque.  Taking  this  view  of  this  portion  of  the  oase, 
I  think  it  is  unnecessary  to  express  any  opinion  on  the 
important  question  decided  by  Far  well,  J,,  as  to  ths 
duties  of  a  board  of  directors  with  reference  to  the 
registration  of  transfers.  I  cannot  part  with  tlie  caM 
without  referring  to  the  third  document  signed  by 
Casmey  on  the  29tb  of  June,  1903.  "With  great 
deference  to  the  learned  judge,  I  think  ikiA  this 
document  was  admissible  against  the  compAcy,    It 
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shows  that  Cttjmey  stated  in  writing  to  Hampgheir, 
contrary  to  tlie  declaration  whith  1  have  already  read, 
th&t  he  bad  nveu  hia  friend  his  share  certificate  t%» 
•ecurity  (or  s  debt ;  and  consequently  that  K^ith  had 
»cttiAl  notice  that  the  certiflcate  was  so  held,  I  do 
not  understand  how  two  inconsistent  doBuments  came 
to  be  executed  by  Casmey  on  the  same  day,  and 
how  nli«nce  came  to  be  placed  on  that  one  of  the 
two  which  proves  to  be  inaoourate ;  and  I  regret  thit 
no  explanaUoii  oa  to  this  was  given  on  behalf  of  tho 
company.  But  in  the  absence  of  such  explanation  I 
have  proposed  to  rest  my  Judgment  on  the  documents 
pot  forward  by  the  company's  aolicitora  in  their  letter 
of  tfafl  26th  of  October,  1903,  without  taking  the  third 
docoment  into  account.  I  think  that  3ie  appeal 
ought  to  be  allowed. 

Solicitors,  0.  IJ.  Gudhij,  for  S,  Brown,  Manchester  ; 
Oadsden  it  Treherne, 


l^tst)  Court  of  Sluettci, 


Chaiu  Div,  1 
FarweU,  J.  f 


Nov.  21. 

/»■  re  GOSBELIW. 
GoSSEUir  V.   OOSSELI-V.  (a.) 

Witi — Condiiimtal  htqiinst—HtrfdHiim'nU^ConiUtion  to 
rtiiMU—Mottfy  iqwii  Iriitt/or  inuestment  in  land. 

A  UitatoT  gave  a  life  inUrfst  in  hit  ettnte  in  hit  son 
upon  the  ondition  thitt  he  shmiid  reietUe  the  ' '  heredila^ 
mrnla  luhjttl  lo  the  limitdti'MH  "  of  tht  will  of  latator'a 
/'tthtr  within  a  i/rtir  of  ieitator'a  dialb,  Tht  ton  was 
tetiJ^nt  in  inii  nf  lands  under  the  viiil  of  Utlaiur's  father, 
part  af  which  hud  been,  mild  and  wai  reiirrtfnled  by 
ntoitft/  htld  iifKin  trntt/or  inveatinfnt  in  land, 

IJehi,  that  thtie  mimei/t  wrre  "  hmditametits"  which 
must  br.  Ttitttied  in  t.rdtr  to  comply  with  tht  directivnt  in 
the  will  of  the  trttator. 

Busset  V.  St.  Levan,  43  W.  R.  165,  dimiMed  and 
fvUi'Wtd. 

lar-  Duke  of  Clevt-Uud's  Settled  Estittes,  [1893]  3 
Ch.  2U,/,Mi>uitd. 

Adjourned  summons. 

By  his  will  Sir  Martin  Oosselin  settled  his  mansion- 
hoose  at  B  lakes  ware  and  all  his  real  estate  upon 
troati,  nnder  which  his  widow  was  entitled  to  the 
rents  and  profits  until  some  child  or  grimdchild  of 
the  testator  should  attain  twenty- five,  and  under 
which  Alwyn  Oosselin,  his  only  son,  and  at  the  date 
of  this  sammons  in  his  twenty- third  year,  would,  on 
sttvnisg  twenty-five,  be  tenant  tor  life  in  posteaaion. 
Th»  testfttor't  reaidoary  personal  estate  was  left  to 
tnutom  upon  trust  to  invest  in  laud  to  he  settled 
upon  the  trusts  decUired  of  the  real  estate. 

Thwe  WM,  however,  a  proviso  in  the  will  of  the 
testator  that  the  estate  for  life  so  Umited  to  A. 
Gosaelin  wsa  conditional  upon  his,  within  twelve 
calendar  months  after  (in  the  events  which  had 
hiippened)  the  testator's  death,  resettling  the  reiidne 
of  the_  personal  estate  of  the  testator's  father,  M.  H. 
CkMselin  (which  the  testator  by  his  will,  in  exercise  of 
■  Special  power  of  appointment,  appointed  to  him),  i 
upon  the  tniats  declared  concerning  the  residuary 
pertonalty  of  the  testator.  He  must  also,  in  order  to 
partidpate  in  the  testator's  estate,  "resettle  the 
Iieredttaments  "  of  which  he  was  tenant  in  tail  under 
the  will  of  the  above-mentioned  M.  H.  Oosselin,  his 
graodfather. 

(«.]  B«port«d  by  C,  H.  OAfiUXir  NoaO,  Esq., 
Barris  t  er-  at  •  Law , 


The  testator  died  on  the  26th  of  February,  1905, 
leaving  residuary  personalty  and  r«al  estate  estimated 
at  Jt  17,000.  The  real  estate  aubjflct  to  the  trusts  of 
thewill  of  the  testator's  father,  M,  H.  Gosselin,  of 
which  A,  GhosseUn  waa  tenant  in  tail,  was  of  much 
greater  aniouiit,  and  the  rt-aiduary  personalty  of  that 
estate  was  worth  about  £70, OHO. 

A  difficulty  arose  in  cwrying  oat  the  testator's 
directions  because  considerable  real  estate  of  M.  H. 
GoBselin  had  been  sold  during  the  life  of  Sir  Martin 
Oosselin,  the  testator,  and  waa  now  represented  by 
securities  worth  £37,2fi3,  held  upon  trust  for  invest- 
meot  in  land  upon  the  trusts  of  the  will  of  M.  H. 
tfoaselin.  It  was  desired  to  ascertain  whether  it  was 
necessary  to  eetfle  these  moneys  as  being  "  heredita- 
ments subject  to  the  limitations  of  that  will," 

The  question  asked  by  this  summoas  was  "  whether 
in  order  to  perform  the  condition  contained  in  the 
said  will  of  the  said  Sir  Martin  Oosselin  that  the 
plain  tiff  should  within,  in  the  events  which  have 
happened,  twelve  calendar  months  after  the  testator's 
death,  both  settle  the  residue  of  the  personal  estate  of 
the  above-named  Martin  Hadsley  Oosselin,  the  testa- 
tor's father,  if  and  ao  far  as  the  appointment  in  tiie 
testator's  will  might  operate  in  the  plaintiff's  favour ; 
and  also  should  enlarge  the  estate  in  tail  male  or  in 
tail  to  which  he  waa  entitled  uuder  the  will  of  the 
said  Martin  Hadsl-y  Ooaselin  in  all  the  hereditaments 
devised  by  that  will  or  then  subject  to  the  limitations 
thereof  to  which  the  plaintiff  waa  entitled  for  that 
estate  in  tail  male  or  in  tail ;  and  should  resettle  those 
hereditaments  to  the  uses  by  the  said  wiK  of  Sir  M. 
Oosselin  limited  of  the  hereditaraents  thereby  devised ; 
and  whether  it  was  necessary  or  propw  that  the  plaintiff 
should  enlarge  the  estate  in  tail  mile  or  in  tail  to  which 
the  plaintiff  is  entitled  under  the  said  will  of  the  said 
M,  H.  Gosselin  in  the  moneys,  stecks,  and  securities 
which  at  the  death  of  the  said  Sir  M.  Oossslin  had 
arisen  from  the  sale  of  hereditaments  devised  by  the 
last- mentioned  will,  and  were  held  under  the  provi- 
sions of  such  will  upon  trust  for  reinvestment  in  lands, 
and  should  reaettlo  such  moneys,  stooks.  ani  securities 
upon  (he  trusts  declnred  by  the  aaid  will  of  Sir  M. 
Gosselin  ooncerniiig  the  net  moneys  to  be  produoed 
by  the  sale  and  couveraiou  of  the  personal  *»t»te  of 
the  snid  Sir  M   Gosoelin  or  otbi^rwiae." 

T,  T,  MHhfM,  for  A,  Gosselin,  the  plaintiff  in  the 
summons,  contended  that  the  reasoning  in  Chandler  v. 
Forac/t.  28  W_.  E.  80fl,  lo  Oh.  D.  491,  applied,  and 
that  the  plaintiff  being  absolutely  possessed  of  the 
moneys  representing  proceeds  of  real  estate,  subject 
to  disentailing,  they  were  not  "  hereditamenta  "  and 
80  not  liable  to  resettlement  under  the  testator's  vdlL 

O,  W.  Brabant,  for  the  defendants  other  than  the 
trusteea  of  the  will. 

W.  A ,  /luMcU,  for  the  trustees. 

Fab  WELL,  J.,  stated  the  facts  and  continued :  The 
question  is  whether  the  condition  for  resettlement  in 
the  will  cf  Sir  Martin  Oosselin  compels  his  son  to 
settle^  moneys  represontiiig  parta  of  the  real  oatate 
sold  in  the  lifetime  of  his  father.  That  depeuds 
npon  whether  these  moneys  are  properly  described  as 
"  hereditaments."  In  my  opinion,  on  the  true  oon- 
structiou  of  this  will  these  moneys  are  properly  ao 
described  and  must  be  settled  in  order  to  comply 
with  the  condition  in  the  will.  I  am  bound  to  take 
the  date  of  the  testator's  death  and  to  see  how  the 
property  then  stood.  Now  the  word  in  the  will  is 
"hereditaments,"  that  is  something  to  be  inherited, 
and  moneys  like  these,  held  in  the  hands  of  trustees 
upon  trust  to  invest  in  land,  are  hereditaments,  since 
they  can  be  inherited.  In  fomung  this  conclusion  I 
am  very  much  assisted  by  what  was  said  by  the  Court 
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of  Appeal  in  In  re  Tht  Duke  0/  Olevelaad't  Settled 
Ettatti,  IIWS]  3  Ch.,  at  p.  250,  "money  which  ft 
testator  has  not  got  into  his  own  hands,  and  which 
he  has  do  right  to  have  in  his  o  na  hauits,  and  which 
is  held  upon  trust  for  investment  in  loncl,  ia,  in  our 
opinion,  to  be  treat<3J  aa  real  estate,  although,  if  he 
has  power  to  dispose  of  such  money,  he  c&a  dispose  of 
it  either  as  land  or  money,  aa  he  may  thiuk  right," 
That  Beema  to  apply  lu  this  case,  for  bore  the  money 
was  not  in  the  hands  of  the  testator,  aud  he  had  n  i 
right  to  have  it  in  his  hands  aa  he  had  not  disentailed. 
But,  besides  this,  the  present  case  is,  in  my  opinion, 
not  diatinguishablo  from  Bauet  v.  St,  Leaan,  43  W.  K. 
165.  The  only  douht  io  that  case  arose  from  the 
difficulty  of  construing  "  hereditaments  "  in  a  larger 
thanitssupposed  technical  sense.  Stirhng,J.,thought 
that  in  cona truing  a  will  ho  was  not  bound  to  restrict 
the  meaning  of  "hereditament"  to  so  me  thing  that 
could  be  inherited,  at  it  was  not  used  as  a  word  of 
art  in  a  technical  sense.  Moreover,  in  the  presmt 
case  the  word  "hereditament"  ia  enlarged  by  the 
addition  of  the  word  "estatea."  But  even  without 
this,  I  am  of  optnioD,  as  already  said,  that  the  word 
"  hereditaments  "  is  sufficiently  large,  construing  it 
as  I  have  done,  to  describe  money  held  upon  trust  for 
investment  in  land  whore  the  testator,  as  here,  has  no 
power  to  dispose  of  it  as  money. 

Solicitors,  MfyntU  it  Ptmberton,  for  all  parties. 


Nov.  10. 


K.  B.  Div. 

(Lgrd  Al  vers  tone,  L.O.J.,  and 
Wills  and  Darling,  JJ.) 

Moore  v,  Lewis,  (a.) 

Inland  Semmite  —  CaTrtage  tux  —  "  Constructtif  or 
udapttd  /or  ttee  and  ia  lused  loMy  for  Ike  eotwri/aiiee 
0/  any  goodt" — Exempthnt—Ciutomt  and  Inlantl 
lievenue  Act,  1888  (51  d-  32  Vid.  c.  8),  1.  ■*,  sub- 
s<diG!i  3, 

Jf/ie  respondent  wui  lummoiied  under  ifctioii  4  0/  the- 
Vu»tom$  and  Inland  Itwmue  Act,  188fi,  /or  kttpittg  a 
carriage  wiihriut  a  liceiict.  The  vthkh  in  quettiun  i«a« 
known  in  the  carriage  trade  uj  n  goutrneM  cart, 
and  vxi)  used  svlrly  hy  the  respondent  /or  the 
puTjiote  of  his  bueineii  (u  a  ijentral  broker  and 
wtirdrobe  d&ilrr,  and  7ierar  /t/r  the  purpoies  n/ 
pleaiure,  'The  JuUiees  held  that  the  vehicle  came  within 
(he  crceyllon  in  ntdititi  i,  suh-teition  3,  tw  htinij  "  u 
fckieh  which  it  CQnatrttctcil  or  adapted /or  un  and  it  used 
lolehj/or  the  cmiveyance  0/  any  goodt  or  hurdent  in  the 
tonne  0/ trade  or  hntiandry"  and  diimiiitd  the  eum- 
tnont. 

Held,  that  the  word  "solely  "  in  the  exception  governed 
the  wordt  "  conitructed  or  adapted  for  use  "  at  well  as 
the  iiKirds  "  and  ia  used " ;  and  there/ore  that  the 
vehicle  in  question  did  not  come  within  the  exception, 
and  that  the  respondent  was  liahh  to  the  tax. 

The  dictum  in  Hanworth  ti,  Williams,  67  J,  P.  315, 
10  Times  L,  R.  384,  (0  the  antrary  effect,  dinented  from. 

Dauby  v.  Hunter,  28  W.  B.  228,  3  Q.  li.  D.  20, 
do»httd. 

Case  stated  by  justices  of  Liverpool. 

The  respondent  Richard  Lewia  was  summoned  tinder 
section  i  of  the  Customs  and  Inland  Bevonue  Act, 
1888,  for  keeping  a  carriage  without  a  licence. 

The  vehicle  in  question  was  au  ordinary  governess 
cart  with  cushions  in  it,  which  was  used  by  the 
defendant  solely  for  the  purposes  of  his  business — that 

(o.)  Reported  by  Ebsehtx  B£CD,  Esq.,  Barrister- 
at-Law. 


of  a  general  broker  and  wardrobe  dealer.    He  never 

used  it  to  solicit  orders  or  for  collecting  debts,  and 
only  drove  it  to  private  bouses  to  caU  for  and  bring 
away  goods  after  receiviag  ordsrs.  He  had  had  the 
goveruesj  cart  apeQiolly  strengthen^.d  to  g-j  long 
distances,  as  his  husineiS  called  him  to  different  parti 
of  LiDcashtre  aud  Cheshire.  His  name  with  the 
word  "Livorjiool"  was  painted  on  the  shaft  of  the 
carriage  in  letters  over  an  inoh  long. 

The  appellant  contended  that  the  vehicle  did  not 
come  within  the  ejLceptioQ  of  "a  wagon,  oart,  or  othar 
such  vehicle  constructed  or  adapted  for  use  and  o^ed 
solely  for  the  conveyance  of  any  goods  or  burden  ia 
the  course  of  trade  or  hushandry,"  andci  ed  HanmortK 
T.  Wiilinmt,  fyi  J.  P.  315,  19  Timei  L.  E.  384,  in 
support  of  his  argutneAt.  On  the  Otber  Imad  the 
respondent's  solicitor  contended  that  suoh  exception 
protected  his  client. 

The  magis'Tates  were  of  opinion  (a)  that  the 
vehicle  was  adapted  for  use  for  the  conveyanoe  of 
goods  in  the  course  of  the  respondent's  trade ;  ('} 
that  the  vehicle  was  uaed  solely  in  connection  with  toe 
respondent's  trade ;  [c}  that  the  real  use  of  the  vehicle 
under  ordinary  ciroamstaBces  was  for  the  convey- 
ance of  goods  in  the  course  of  the  respond  en  t'd  trade ; 
((f)  that  it  would  ba  unduly  straining  the  excepting 
words  of  the  statute  if  thsir  meaning  precluded  the 
vehicle  being  used  at  any  time  and  under  any  ctr> 
cnnutonws  for  any  other  purpose  than  the  convey- 
ance of  goods ;'  {e)  that  a  strictly  hteral  conatrnction 
of  the  words  in  the  exception  would  forbid  the  vehicle 
being  uaed  at  all  when  empty  without  a  licence  ;  and 
(/]  tbat  it  was  a  queation  of  fact  for  them  to  decide 
whether  the  vehicle  in  qtieatioa  came  within  the 
exception  referred  to  ;  and  they  dismisaed  the  infor- 
mation. 

The  informant  appealed. 

Sir  R.  B.  Finlaij,  A.O.,  and  8.  A,  T.  Rowlatt,  tot 
the  appellant. 

No  one  appeared  fvr  the  respondent. 

Lord  Alyerstoitr,  L.C.J,— The  argument  th«t  has 
just  been  addressed  to  the  court  shows  that  one 
cannot  be  too  careful  not  to  express  opiniona  00 
points  which  are  not  absolutely  necessary.  In 
Eanworth  v.  Williajat  I  think  I  was  probably  misled 
hy  the  course  of  the  argument  into  saying  something 
which  waa  not  necessary  and  which  I  00  not  now 
think  wa«  right. 

I  think  that  the  true  construction  of  the  words  of 
the  exception  in  section  4  of  the  Act  is  "  oonstructed 
solely  for  the  conveyance  of  goods,"  "'fitted  for  iiis 
solely  for  the  conveyance  of  goods,"  and  "  used  solely 
for  the  conveyance  of  goods."  I  do  not  accept  the 
view  that  the  vehicle  must  be  something  rjutdtn 
generis  with  a  waggon,  meaning  thereby  a  heavy 
vehicle,  as  was  held  in  Danhy  v.  Hunter,  28  W.  B. 
228,  5  Q.  B.  D.  20,  referred  to  during  the  argument, 
because  a  cart  may  be  either  very  heavy  or  very  light. 
Neither  do  I  think  the  question  of  taxation  or  non- 
taxation  ought  to  depend  upon  the  weight  of  the 
vehicle  or  the  character  of  the  vehicle  in  that  sense  U 
the  other  conditions  are  fulfilled.  I  think  the 
Attomey-Qeneral  is  right  in  saying  that  the  effect  of 
the  alteration  in  section  4  of  the  Act  of  1888  of  the 
words  contnined  in  the  previous  Aut  (Inland 
Bevenue  Act,  1869,  s.  19,  sub-section  6)  is  to 
impose  a  further  limit  upon  the  exemption. 
Thei'cfore,  taking  it  to  be  a  vehicle  which  has  to 
be  either  constructed  or  adapted  and  uaed  solely 
for  the  conveyance  of  goods,  I  am  dearly  of  opinion 
that  ou  the  facts  found  as  to  the  use  of  this  oart  the 
justices  have  misdirected  tbemaelvos  on  a  rioint  of 
taw.  In  their  finding  of  fact  they  say  in  clause  (i] 
^that  "  the  vehicle  was  uaed  solely  is  ooa&eotion  <rith 
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the  respondent's  trade."  Th»t  is  clearly  not  enough . 
That  would  cover  the  ciue  of  a  man  who  went  about 
a  olid  ting  orders  in  hia  own  gig.  In  clause  (c)  they 
aay  that ' '  the  real  uae  of  the  vehicle  under  ordinary 
ci  r  en  mutances  was  tortheoouveyanceofgooda."  Th  at 
again  aeem«  to  me  to  overlook  the  condition  of  the 
statute,  which  only  exetnpta  a  vehicle  which  ia  "  con- 
straoted  or  adapted  for  use  and  ia  used  solely  for." 
When  we  look  at  the  statemont  of  the  evidence  upon 
which  they  have  expressed  their  findings,  it  i-j  obvious 
it  included  the  case  of  uier  by  the  respondent  goiog 
to  a  house  and  not  knowing  whether  he  would  flod 
'"^y  g'^oda  in  it  to  take  away.  The  magistrates  there- 
fore have  not  applied  the  proper  construction  of  the 
statute  and  have  not  properly  directed  them  wive !  in 
order  to  ascertain  the  proper  (jaestion  of  fact.  The 
argament  of  the  Attorney- General  must  prevail,  and 
thia  vehicle  under  the  circumstances  ought,  upon  the 
liadinga  of  fact,  if  properly  direated,  ta  be  liable  to 
taxation. 

The  case  must  therefore  go  back  to  the  uiagistratea 
to  convict. 

Wnxa,  J.-*-I  agree.  I  think  the  natural  gram- 
matical sense  of  the  phraseology  which  has  been  used 
in  that  the  word  "  solely  "  attaches  itself  to  the  three 
members  of  the  preceding  phraae,  to  which  it  <an 
reasonably  attach.  If  it  was  intended  that  "  solely  " 
should  attach  only  to  the  part  of  the  phrase  which 
&aj8"ia  used,"  I  agree  with  the  Attorney- General 
that  the  natural  way  of  expressing  that  woul  i  be 
to  say  "is  solely  used,"  because  that  would  prevent 
the  argument  which  haa  bjen  raised,  and  I  think 
Biicceaafully  raiaed,  that  it  ought  to  apply  to  the 
whole  three.  Now,  it  is  very  true  that  tha  phraseology 
of  Acts  of  Parliament  is  not  always  accurate,  but 
I  do  not  think  that  is  a  reason  for  construing  the 
laufnage  of  Parliament  in  an  inaccurate  manner ; 
and,  I  think,  unless  there  is  some  reason  in 
tbe  nature  of  things  or  some  reason  uHsiog  from 
th«  fact  that  to  construe  it  naturally  would  create 
something  unreasonable,  we  ought  to  follow  the  usual 
rale  and  treat  Parliament  as  using  grammatical 
language  and  as  Ijciug  reasonably  correct  in  style, 
applying  to  it  the  same  principle  that  we  should  to 
the  use  of  language  by  any  other  intelligent  body  or 
person. 

For  these  reasons  I  think  it  is  quite  clear  that  any 
expreision  of  opinion  which  fell  from  the  court  in  the 
case  of  flanwoHh  v.  Williama,  which  luight  be  deemed 
to  conflict  with  tliis  view,  was  an  obiUr  dklum,  and 
not  at  bU  necessary  for  tbe  decision  of  that  case,  an  J 
therefore  wp  are  not  bound  by  it  when  we  come  to  u 
ease  where  it  is  ueoessary  to  consider  it. 

Dabuko,  J. — I  am  of  the  same  opinion.  It  is 
tuaniFeat  that  the  words  used  in  this  Act  of  Parlia- 
ment are  not  used  very  oaretully,  and  that  ajjpears  by 
the  construction  which  was  put  upon  it  oUter,  in  one  of 
the  case  a  which  the  Attomey-Oeneral  has  cited.  It 
•eems  to  me  that  here  upon  the  facts  found  it  is 
apparent  that  this  cart,  or  whataver  it  was— call  it  what 
you  please — was  not  ased  solely  for  the  conveyance  of 
gootls,  and  I  think  it  appears  that  really  it  was  not 
used  mainly  for  the  conveyance  of  goods.  It  ia 
perfeotly  plain  that  this  man,  who  was  a  wardrobe 
dealer,  drove  long  distances  about  the  country ;  he 
took  a  buyer  with  Mm  ;  he  did  not  know  for  certain 
that  he  was  going  to  bay  any  goods,  because  if  the 
price  asked  was  too  high  it  was  obvious  he  would  not 
boy.  Therefore  when  it  ia  said  he  u.sed  to  call  for  and 
brnig  away  goods  after  receiving  orders,  it  doea  not 
mran  orders  for  gooda,  but  an  order  to  call  at  a  place. 
He  called  with  the  buyer.  If  the  buyer  and  the  seller 
agr««d  on  the  price,  he  put  the  gooda  into  bis  trap 
aad  drove  away.    If  there  was  no  sale  the  good^ 


would  be  left  where  they  were,  and  he  would  go  on  to 
some  other  place  for  wh^Ji  he  had  an  order.  I  think 
that  is  clear,  and  I  therefore  think  tliat  this  is  a  kind 
of  cart  or  trap,  or  whatever  you  choose  to  call  it, 
which  the  Legulatnre  intended  to  tax  when  it  passe i 
the  Act  of  Parliament, 

Appeal  allowid. 

Solicitor  for  the  appellant,  Solicitor  to  the  Inland 
Revenue. 


Nov,  7,  8. 


K.  B.  Div.  1 

(Lord  Alverstone,  L.C.J.,  and  J 
"Willi  and  Darling,  jj.)       J 

Bsuoxa  V.  Baker,  (a.) 

Election  law — ReiiUttatioa^PariiainmiUiTtf  fraimhue^' 
Ciiimty  votn  —  OiontrMp  claim — Qua/i/ging  properly 
iituitU  in  borough  —  Sertmnt  of  owntr  enttrtd  oft 
Dioisioii  H.  f)/  occtipiera'  Hat  for  wrae  property — 
Reprtsentation  of  th«  People  Act.  1832  (t  Will.  4,  c. 
45).  ».  2i^ItrpreMiitatifm  nf  the  People  Act,  1884  [48 
Fict,  e.  3),  a,  3. 

Sfction  24  of  tht  Bepre»e»tatii.in  of  the  People  Art, 
1832,  enactt  that  no  person  ahall  be  entilhd  to  a  count jf 
vote  in  respect  of  hit  ealale  aa  a  freeholder  In  any  hoitte 
'■  oiieitpied"  by  himaelf,  capable,  at  regirda  volae,  of 
conferring  oti  him  the  ri'jht  to  vote  in  reipect  thereof  for 
an}/  borough. 

Section  3  of  the  M^preatnttition  of  the  People  Act,  1884, 
enadt  that  "  where  a  man  inhalit»  any  dwelling-hoiut 
by  i'irtue  of  any  aeruicf,  and  the  dweHing-houte  it  not 
itihftbiif'l  by  any  person  under  whom  euch  7nin  aeruen  in 
auch  terviie,  he  ehnlt  be  deemed,  for  the  pitrpoact  of  thit 
Ad  and  of  the  Representation  of  the  People  Acta,  to  he 
an  inhabitant  occupier  i>f  tuch  dmelling'hotue aa  tmant.^' 

The  fact  that  a  eeriiant  of  the  freehold  ouintr  of  a 
dwelling-house  situate  within  a  Parliamentary  borough 
AcJ!  been  rightly  entered  in  Diviaion  11.  of  the  occupiers' 
Hat  for  the  hrrough  as  an  ijihabilant  occupier  ''f  the 
du'elling-houae  bi/  virtue  of  hit  service,  uniier  aeclion  3  of 
the  Act  of  1884,  does  not  otttt  the  occupancy  in  respect  of 
the  du'elting-hotue  of  his  employer  the  freeholder,  awl 
thereby  enable  the  rmplnyer  in  reaptct  of  hia  ownership  of 
the  freehold  to  obtain  a  eounty  vnte  to  which  he  vmtUd  »io( 
otherwise  have  been  entitled,  hai'iug  regard  to  aeciion  24 
o/(/»e  .Id  0/1832. 

Case  stated  by  the  Rcvisitig  Barrister  for  the 
Tewkesbury  Division  of  the  County  of  Gloucester. 

The  case  was  as  follows  ;  "  The  presnnt  rospondeuts 
duly  claimed  to  have  their  names  entered  in  the 
Parliamentary  owuership  list  for  the  parish  of  Chelten- 
ham. The  quail  Scatiou  of  the  respondeut  William 
Baker,  oa  stated  in  his  claim,  was  in  respect  of  a  free- 
hold houae  known  as  Weimar  Cottage,  Cheltenham, 
and  the  quaMcations  of  the  other  respondents  wi>re 
of  the  same  nature.  Due  notice  of  the  intention  to 
oppose  all  the  said  claims  was  given  by  the  appellant 
Brooks.  The  following  ware  the  admitted  facts  in  the 
case  of  the  respondent,  William  Baker.  Tbe  claimant 
is  owner  of  Weimar  House  and  grounds  and  of  Weimar 
Cottage  referred  to  in  tbe  fourth  column  of  the  claim, 
Weimar  House  and  grounds  are  occupied  by  the 
claimant,  and  be  ia  on  the  occupation  list  of  voters  for 
the  Parliamentary  borough  of  Cheltenham  in  respect  of 
such  occupation  with  the  description '  dwelling-house  ' 
as  his  qualification,  Weimar  Cottage  atanda  within 
the  grounds  of  Weimar  House,  but  apart  from  it.  It 
ia  occupied  by  the  claimant's  gardener,  Joseph  Woore, 
who,  by  reason  of  hia  service,  is  entitled  to  occupy  it. 

(a.)  Bepoited  by  Alan  Hooo,  Esq.,  Barrioter-at- 
Law. 
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"Woore  is  on  the  oooupiers' list,  Divisioii  11.  (Service)  o( 
the  said  liat  of  votora  ia  respect  of  aucU  occupation, 
and  it  ia  admitted  that  he  is  properlj  aci  entered.  It 
waa  oontended  on  behalf  of  the  objector  tbat  the 
ocoupation  of  Woore  in  respect  of  Weimar  Cottage 
WM  the  occupation  of  the  claimant,  and  that  hy  real  on 
of  section  24  of  the  BepreBentation  of  the  People  Act, 
1632,  the  claimant  being  go  on  the  Parliamentary 
list  of  voters  for  the  borough  of  Chelteoham,  was  not 
entitled  to  qualify  as  an  ownership  voter  for  the 
northern  or  Tewkesbury  division  of  the  county  of 
Gloucester  in  respect  of  the  said  cottage.  I  was  of 
opinion  that  Woore  was  an  iahabit«nt  occupier  as 
tenant  within  the  meaning  of  section  3  of  the  Repre- 
sentation of  the  People  Act,  1864,  therefore  that  the 
claimant  was  not  the  occupier  of  the  cottage,  and  had 
a  good  qualification  in  respect  of  it  as  a  freeholder, 
the  value  not  being  in  qaestion,  and  I  allowed  his 
claim.  The  other  claimants  were  objected  to  upon  the 
same  grounds.  It  was  admitted  that  in  eaah  of  these 
cases  tbe  qualifying  property  described  in  the  fourth 
culumn  of  the  claim  >k  as  a  cottage  or  tenement  in  the 
occupation  of  the  claimants'  setraut,  which  he  waa 
entitled  to  occupy  by  reaton  of  his  service ;  that  the 
servant  in  each  case  was  properly  registered  in 
Division  II.  in  respect  of  snch  occupation ;  that  the 
claim  ants  were  owners  of  the  said  cottages  or 
tenements  as  well  as  of  the  principal  residence  in  the 
grounds  of  which  they  were  sitQate ;  and  that  the 
daimanta  were  registered  in  reapect  of  the  ocoupation 
of  tbeirresideccesuithcaame  manner  as  the  respondent 
Baker,  Upon  these  admtssiooa  and  for  the  same 
reasons  I  allowed  the  claims.  Due  notice  of  appeal 
from  my  decisions  was  given  by  the  objector.  If  the 
court  be  of  opinion  that  my  deci'ions  were  wrong, 
the  register  is  to  be  amended  by  eraiing  the  names  of 
the  respondents  from  the  list  of  Parliamentary  owner- 
ship voters  for  the  said  pariah  of  Cheltenham," 

Section  24  of  the  Eex>resenttttion  of  the  People  Act, 
1832  (2  WiU.  4,  c,  45),  enacts  as  fallows :  "No  person 
shall  be  entitled  to  vote  io  the  election  of  a  knight  of 
the  (hire  ...  in  respect  of  his  estate  as  a  free* 
holder  in  any  house  ,  .  .  occupied  by  himself 
,  ,  ,  auch  house  beiog  of  such  value  as  would 
ooafer  on  him  the  tight  of  voting  for  any  city  or 
borough,  whether  he  shall  or  shall  not  have  actually 
acquired  the  right  to  vote  for  such  city  or  borough  in 
respect  thereof. 

Section  3  of  the  Representation  of  the  People  Act, 
1684  (4S  Yict.  c  3),  enacts  as  follows :  "  Where  a  man 
inhabits  any  dwelung-house  by  virtne  of  any  ,  .  . 
service,  and  the  dwelling-house  is  not  inhabited  by 
any  person  under  whom  such  man  serves  in  such 
service,  he  shall  be  deemed,  for  the  purposes  of  this 
Act  and  of  the  Representation  of  the  People  Acts,  to 
be  an  inhabitant  occupier  of  such  dwelling'house  as  a 
tenant." 

Jl.  M.  Montgomerii,  for  the  appellant,  the  objector, 
— Wiemar  Cottage  biaing  situate  within  the  borough 
of  Cheltenham,  if  the  claimant  Baker  be  the  "  occu- 
pier "  of  Wiemar  Cott»ge,  as  well  as  being  the  free- 
hold owner  of  it,  he  caunot  claim  to  have  a 
Parliamentary  vote  for  the  county  in  respect  of  his 
freehold  ownership  of  the  cottage,  having  regard  to 
flection  24  of  the  Act  of  1832.  The  revising  barrister 
held  that  because  under  seotion  3  of  the  Act  of  1884 
the  servant  Woore  is  to  be  deemed  an  inhabitant 
occupier  of  the  cottage  by  virtue  of  hia  tcrvice  for  the 
purposes  of  the  franchise,  the  claimant  Baker  can  no 
longer  be  considered  to  be  the  occupier  of  the  cottage, 
and  therefore  that  he  is  entitled  to  the  county  vote  in 
respect  of  hia  freehold  ownerahip  of  the  cottage.  But 
that  is  not  the  effect  of  section  3  of  the  Act  of  1864. 
The  object  of  that  section  was  only  to  provide  for  the 


extension  of    the    bonsehold    franchise    to  ptmTot 

inhabitiog  dweliiog-houses  by  virtue  of  ssrvice,  and 
the  section  only  enacted  that  the  servant  should  "  be 
deemed  "  for  the  purposes  of  the  franchise  "  to  b«  an 
inhabit mt  occapier  as  tenant  of  such  dwelling-hause." 
The  section  does  not  purport  to  oust  the  oocupwcy  of 
the  owner,  and  was  never  intended  to  abrognte  the 
restrictiona  imposed  by  sectioa  24  of  the  Act  of  1832, 
and  to  thereby  confer  a  county  vote  on  the  owner  in 
respect  of  his  ownership  of  the  freehold.  Before  the 
Act  of  18K4  a  man  inhabiting  a  dweUiug-housp  by 
virtne  of  his  fenrioe  or  employment  was  not  entitled  to 
vote,  beoausB  lie  did  not  occupy  ' '  aa  tenant " ;  Dubton 
V.  Jonea,  6  Morr.  &  Or,  112,  Section  of  the  Act  of 
1884  confers  the  Parliamentary  franchise  in  such  A 
case,  but  not  the  municipal  franchise:  M'Cieart  v. 
Pritchard,  .3  6  W.  E,  o08,  20  Q.  B,  D.  285. 

IF.  n,  Cltiij,  for  the  respondents,  the  claimanta. — 
By  section  3  of  the  Act  of  1H84  the  servant  Woore 
most  ba  deemed  to  ba  "Uie  ocjupier  as  tenant"  o( 
Wiemar  Cottage.  For  the  purposes  of  the  Begistra- 
tion  Acts,  therefore,  the  elFect  of  that  section  is  to 
oust  the  occupancy  in  fact  of  Baker  in  respect  of  tfae 
cottage,  although  no  doubt  Baker  would  still  be  the 
occupier  in  law.  But  for  the  purposes  of  the  Begis- 
tration  Acts  and  for  the  purposes  of  section  24  of  the 
Act  of  1832  the  occsupancy  of  the  freeholder  must  be 
an  occupancy  in  fact  aa  well  aa  in  law,  and  therefore 
section  24  no  longer  applies,  and  Baker  is  entitled  to 
claim  the  county  vote  in  respect  of  his  ownership  of 
the  freehold. 

Lord  ALVES3T0XB,  IkCT, — ^I  am  of   opinion  this 

appeal  must  be  allowed  and  that  the  register  must  b« 
amended  by  expunging  the  name  of  these  persons 
from  the  Parliamentary  ownership  list.  There  it 
much  to  be  said  for  tfae  argument  on  behalf  of  the 
appellant,  that  we  must  look  at  the  object  of 
the  Bepresentiition  of  the  People  Act,  1864,  s.  3, 
with  which  we  have  to  deal,  a  section  which 
comes  under  tbe  heading  "  Kx tension  of  Household 
and  Lodger  Franchise,"  and  which  does  not  purport 
to  deal  at  all  with  freehold  voters.  I  think  seotioo  3 
w*a  simply  framed  for  tbe  purpose  of  enabling  a  man 
who  inhabits  a  dwelling-house  by  virtue  of  hi* 
servJoe  or  employment  to  get  his  vote  as  if  he  were 
occupying  the  house  as  a  tenant  The  gardener  Woore 
therefore  is  to  be  deemed  an  inhabitant  occupier  of 
Weimar  Cottage  for  the  purpose  of  the  Bepresentstion 
of  the  People  Acts  and  gets  his  vote  accordingly. 
But  the  question  we  have  to  decide  is  whether  faiis 
occupation  of  the  cottage  puts  his  employer  out  of 
ocoupation  so  as  to  enable  the  employer  to  claim  a 
freehold  vote  far  the  county  in  respect  of  the  same 
cottage.  I  do  not  think  that  there  ia  anything  in 
the  Act  to  say  tbat  the  gardener  ia  made  t/>e 
inhabitant  occupier;  he  is  only  to  be  deemed  ao 
inhabitant  occupier  for  the  purpose  of  tbe  Bepre«ent»- 
tion  of  the  People  Acts.  The  section  seems  to  me  to 
have  been  passed  with  the  sole  intention  of  giving 
vote  to  the  man  who  occupies  a  honse  by  virtne  td 
hia  service,  and  we  should,  I  thiikk,  be  going  much 
too  far  if  we  were  to  say  that  the  occupation  of  th« 
servant  excludes  the  occupation  of  the  master  in  sncb 
a  way  as  to  give  the  master  a  freehold  vote. 

I  do  Rot  desire  to  express  any  opinion  as  to  the 
right  of  an  employer  to  claim  an  occupation  qnalifl- 
cation  in  respect  of  a  house  also  occupied  by  a  person 
who  by  virtue  of  his  service  has  obtained  an  oooupa* 
f ion  vote  under  the  service  franchiso, 

Wiij,3,  J.— I  agree. 

Dabliko,  J.— I  am  of  the  same  opinion.  Th« 
court  is  aometiues  obliged  to  put  on  interpretation 
on  a  word  which  it  does  not  ordinarily  bear,  when. 
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for  instuice,  it  has  been  enacted  that  ftomeihiDg  thalt 
be  deemed  to  be  somothing  elae.  Here  I  do  not  think 
thefie  is  that  difficulty.  Section  -3  says  that  a  person 
trho  Lnhabita  a  dwelling-house  by  yirtuo  of  any 
office,  aerrioe,  or  employment  is  to  "be  deemed "  an 
mbaHtftnt  oosupier  of  that  dwelling-hoiue  for  the 
pniTiase  of  the  Bepresentation  of  the  People  Acts, 
It  does  not  say  that  he  becomes  the  only  occupier, 
&nd  I  think  the  section  means  what  it  saySi  and  gtveg 
snoh  a  man  a  Tote  as  an  inhabitant  oocupier.  with- 
out excluding  tbe  occsapation  of  the  housa  by  the 
employer.  If  tbe  Legislature  had  intended  to  do 
this  and  to  give  the  employer  a  freehold  vote  in 
respeot  of  the  dwelling-house,  I  think  much  stronger 
aad  more  definite  language  would  have  been 
emplojedL 

Appeal  allowed. 

Solicitors  for  the  appellant,  Siusell,  Coolie,  it'  Co. 

SoUoitors  for    the  respondent,    A^rton,   Bitcoe,   & 
Btrdaf, 


Nov.  7. 


{Ijorfl  Alverstone,  L.CJ.,  and  [ 
WiUs  and  Darlbg  JJ,)        ) 

QbKEH  v.  WaNKIYS.  (a.) 

EJedion  lam  ~RrgUlr<tUon — Partiumentary  frantkiae — 
Mittake — Incorreet  miry  of  vottr'l  name  in  lilt — 
(Jmiuian  of  ittond  Christian  nam«nfw>ltr — Object ivn 
taken  to  eniry — Ahinnct  of  declaration — Power  of 
amtmlmtnt — Parliamentary  and  Municipal  Jitgistra- 
tioit  Act,  1878  (41  .fe  42  I'ict.  c.  26),  it,  24,  28  (1), 

A  voter'*  naine  vnu  entered  tm.  the  weriews'  Hit  as 
Herbert  Green,  and  teat  duly  objected  to.  The  on/y 
ground  of  objection  proved  was  that  the  rr'flAC  n<imt  of  the 
voter  «w»  Htrbert  Amliroae  Oreen.  The  voter  had 
neither  made  a  claim,  n-ir  a  declaration  under  aeetion  24 
of  til*  Rtgittration  Art,  1878,  to  eorreet  the  mitvomer ; 
hut  upon  the  hearitiy  of  the  objation  a  party  agent,  on 
behalf  of  the  voter,  requested  the  bitrriaCer  to  treat  the 
omiu-ion  of  the  teoond  Chriitinn  name  of  the  voter  as  a 
"mittakt "  and  to  eorreet  the  entry,  under  etdion  28  (1 ) 
of  the  Registration  Act,  ISTS.  the  barrister  held  that 
the  omiuion  was  not  a  miitake  which  he  viaa  bound  to 
eorreet  after  objection  had  hetn  taken  to  the  entry,  and 
declined  to  amend  and  itruck  the  name  off  the  Hit, 

ffeld,  that  the  omission  in  the  entry  on  the  list  of  the 
second  Christian  name  if  the  voter  was  a  miitake  which 
the  barrilter  wi*  bound  to  correct,  under  lectlon  28  (1)  o/ 
the  B'giitration  Act,  1878,  enen  after  objection  hud  been 
taken  to  the  entry,  and  even  although  no  declaration  to 
cf/rrect  the  entry  had  been  made  under  sedion  24  of  the 
Act  of  1878. 

Soutter  «.  Eoderiik,  Barker's  case,  (I89o)  Fox  c£ 
Smith's  Registration  Caies,  p.  36,  approved. 

Case  stated  by  the  Revising  Barrister  for  the  Borongh 
of  Ooloheater. 

"  At  »  court  holden  for  the  borounh  of  Colchester 
on  the  11th  of  September,  1905,  objection  vas  duly 
made  to  the  name  of  Herbert  Oreen  being  retained 
on  DitisioD  I.  of  the  occupiers'  list  for  the  said 
borongh  in  respect  of  a  dwelliog-houie,  20,  St. 
Poter's-street 

"  The  facts  were  as  follows : 

"  (I)  The  name  of  the  oocupier  of  the  said  house 
appeared  in  the  list  as  Herbert  Qreen,  and  it  was 
prorad  or  admitted  that  the  oortect  name  of  tbe 
ocenpier  of  tlia  said  house  wm  Herbert  Ambrose 
Oreeo. 

(a.)  B«pott«d  by  Ebskinx  Bsni,  Esq.,  Baniitet-at- 
Law. 


*'  (2)  Iq  a  considerable  number  of  oases  the 
Christian  names  of  the  voters  were  omitted  from,  or 
misstated  in,  the  list,  and  in  many  cases  the  said 
voters  had  made  either  a  new  claim  or  a  declaration 
in  order  to  correot  such  omisiion  or  misstatement. 

''  (3)  Herbert  Ambrose  Oreen  had  not  made  a  ne-w 
claim  or  a  declaration. 

"  (4)  I  was  asked  to  treat  the  omission  of  the 
secomi  Christian  name  as  a  'mistake  '  in  th«  list, 
within  the  meaning  cf  aec^tion  28  (1)  of  th"  Parlia* 
mentary  and  Municipal  Registration  Act,  1878,  and 
to  correct  it. 

"  fo)  I  held  that  the  cmis«ion  was  not  a  '  mistake* 
which  I  was  bound  to  correct  after  objecli  n  had  been 
made,  and  1  declined  to  make  the  correction,  and 
struck  the  name  of  Herbert  Green  out  of  the  list. 

' '  (6)  Tbe  names  of  ten  other  persons  .  ■  .  were 
objected  to  under  similar  ciroumatanoes,  and  were  by 
me  struck  out  of  the  list. 

"(7)  Due  nodoe  of  appeal  from  my  decision  was 
given  in  each  aaBi>,  and  I  directed  the  appeals  to  be 
consolidated.'' 

The  Begistration  Act,  1678,  i,  24,  enacts  that 
"  Any  person  who  is  entered  on  any  list  of  voters 
.  .  .  and  whose  name  ...  is  not  correctly 
stated  in  such  list  .  .  .  may,  whether  he  has 
received  a  notice  of  objection  or  nut,  if  he  thinks  fit, 
make  and  subscribe  a  deolardtion  .  .  ,  "for  the 
purpose  cf  oorreottDg  the  misdescdption.  And 
section  28  of  tbe  same  Act  enacts  that  "A  revising 
barrister  shall  .  .  .  perform  the  duties  and  have 
th  I?  powers  following  :  (1)  He  shall  correot  any  mis- 
take which  is  piored  to  him  to  have  been  made  in 
any  list." 

C.  E.  Jonu,  for  the  appellant. — The  question  here 
is  whether  the  omission  of  the  secocd  Obristiau  name  is 
a  "  mistake  "  which  the  revising  barrister  should  have 
corrected.  There  is  no  reported  case  in  which  it  has 
been  held  that  the  revising  barrister  could  not  treat 
this  as  a  mistake  and  put  it  right  It  is  submitted 
that  under  the  express  words  of  section  28,  sub-section 
1,  of  the  Act  of  1878  the  revising  barrister  has  hrro 
decided  wrongly.  If  this  omission  is  not  a  mistake  it 
is  difficult  to  see  what  is.  [Daeliko,  J, — ^Is  not  the 
person  whose  name  is  Herbert  Ambrose  Oreen  the 
same  person  as  Herbert  Green  ?]  Tes ;  but  by  a 
mistake  the  list  abbreviates  his  name.  [He  was 
stopped.] 

Leutit  Thomas,  (or  the  respondent. — The  point  is 
concluded  by  the  findings  in  the  revising  barrister's 
case.  No  evidence  was  given  to  identify  "  Herbert 
Green"  with  "Herbert  Ambrose  Oreen."  Theperson 
who  was  on  the  list  as  Herbert  Green  may  have  been  a 
different  person  to  Herbert  Ambrose  Qreen,  and  have 
been  put  on  the  list  intentioualiy,  although  perhaps 
wrongly,  by  the  overseers.  Herbert  Green  may  have 
been  the  son  or  the  father  of  Herbert  Ambrose  Green. 
[WELLS,  J, — The  revising  barrister  treats  this  mistake 
in  the  name  as  "  an  omission,"  and  not  as  a  mistake 
raising  a  question  of  identity  at  all.  If  it  was  an 
omission  something  must  have  been  omitted,  and  we 
bear  that  the  only  omissii^n  was  the  man's  second 
Christian  name  "Ambrose."]  If  the  mistake  or 
omission  can  be  put  right  in  the  way  now  contended 
for  by  the  appellant,  the  object  of  objecting  to  a  name 
on  the  list  is  rendered  nugatory.  I  submit  that  a 
person  who  wants  a  mistake  corrected,  after  objection, 
mast  either  make  a  declaration  under  section  24  of 
the  Act  of  1878  or  make  a  new  claim:  Foskett  v, 
Kaufman,  34  W.  R.  90,  16  Q.  B.  D.  2T9;  Hurcum  v. 
mUeary,  42  W.  E.  321.  [1894]  1  Q.  B.  679.  What 
bap]>enod  here  was,  that  there  being  an  objection 
to  the  name  of  "Qreen,  Herbert"  on  the  list, 
someone  on    behalf    of     the    appellant    said     that 
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it  ought  to   ba   "  Green,   Herbert  Ambroge."    The 

appell&nt  himself  did  not  ftppear  before  the  revijuig 
ba'rister.  or  offer  any  evitienoe  of  hi  a  identity  with 
Herbert  Green,  the  name  on  the  list.  The  barrister, 
as  the  name  was  objected  to,  properly  struck  it  out  of 
the  list.  [Lord  ALVEB3rONE,  L.C.  J.— Cannot  it  be  put 
against  you  that  section  24  is  only  an  eaahling  section, 
to  enable  the  person  interee'ed  to  make  a  dealnratton 
if  he  likes  F]  I  submit  that  the  statute  would  not 
provide  a  means  of  doing  something  that  need  not 
necessarily  be  done.  The  man  Herbert  Ambrose 
Green  may  rightf  ally  bo  the  occupier  of  20,  St.  Peter's- 
street,  and  if  he  had  duly  claimed  in  respect  of 
this  qoaMcatiott  would  bare  been  entitled  to  hare 
his  nsme  inserted  on  the  list ;  but  he  did  not  choose 
either  to  do  that  or  to  make  a  declaration  under 
section  21,  and  therefore,  the  entry  on  the  list  of 
Herbert  Green  being  wrong,  and  hanng  been  objected 
to,  muat  be  ttruck  out.  This  is  not  a  mere  quibble, 
for  the  Aot  of  1878  does  not  give  the  revising 
bairister  power  to  correct  a  mistake  the  effect  of 
which  correction  may  be  to  substitute  the  name  of 
one  person  for  another  upon  the  list.  In  iloorhome 
T.  Lianey,  3a  W.  R.  701,  15  Q,  B.  D.  273,  a  nomination 
paper  signed  by  a  voter  with  his  full  name,  Charles 
Arthur  iSurman,  was  held  invalid  beuaute  his  name 
appeared  on  the  register  merely  as  Charles  Burman. 
The  question  of  power  to  correct  mistakes  was  con- 
sidered in  Plant  v.  PotU,  [1891]  1  Q.  B.  258,  30 
W,  H..  Dig.  1-12,  where  it  was  held  that  "lease- 
hold '*  could  not  be  corrected  into  freehold. 
[Lord  Altkbstoxf,  L.C.J.— If  the  revising  bar- 
rister hftd  found  that  this  was  an  erroneous  des- 
cription and  that  thfre  was  no  evidence  before  liji" 
beyond  the  fact  that  the  occupier  of  these  premises 
waa  not  Herbert  Green,  but  a  Herbert  Ambro* 
Green,  I  think  I  should  have  been  much  impressed 
by  your  argument  that  he  could  not  have  treated  this 
«■  a  "  mistake  "  which  he  had  power  to  correct;  but 
he  treats  it  as  an  "  omission  "  merely  of  the  second 
Christian  name  of  the  real  occupier  from  the  list. 
That  is  very  different,]  In  Kitchen  v.  Jnhnetim,  47 
W.  R.  110,  [1899]  1  Q.  B  95,  a  misdescription  of  the 
qualifying  premises  was  corrected  as  a  mistake, 
although  the  entry  had  been  objected  to,  but  in  that 
case  the  barrister  bad  evidence  that  the  correction 
did  not  alter  the  identity  of  the  qualifying  premi.'ies ; 
but  iu  the  present  case  there  is  no  evidence  that 
Herbert  Ambrose  Green  is  the  same  person  as  Herbert 
Green  whose  name  is  entered  on  the  list,  [Lord 
Altbrstonk,  L.C. J.— In  Soutttr  v.  Rtiderkk,  Jiarktr't 
esH,  (I89i))  Poi  &  Smith's  Reg.  Gases,  at  p.  36,  it  was 
held  that  an  incorrect  entry  of  the  voter' s  place  of 
abode  in  the  bat,  which  had  been  objected  to,  was 
rightly  amended  by  the  revising  barrister  as  being  a 
mistake,  although  no  new  claim  or  declaration  to 
correct  had  been  made  by  the  voter ;  that  case  seems 
very  much  in  point]  That  case  only  referred  to  the 
place  of  abode,  and  even  before  the  Act  of  1878  a 
revising  barrister  had  power  under  section  40  of  the 
Registration  Act,  18iy,  to  correct  an  incorrect  descrip- 
tion of  the  place  of  abode ;  Ltickctt  v.  Knowlti,  2  C,  B. 
187. 

Lord  AlvkrSTohk,  L.C.J.— I  am  very  glad  that 
Mr.  Thomas  has  argued  this  case,  because  if  we  bad 
come  to  the  conclusion  that  the  meaning  of  section  24 
was  that  a  declaration  was  the  only  means  or  the  only 
method  whereby  a  person  could  set  right  a  mistake  of 
this  kind,  uuless  he  came  before  the  court  himself, 
different  considerations  would  have  arisen.  I  i^uite 
agree  if  yon  look  merely  at  the  two  sections  (section 
24  and  section  2>l!),  without  considering  what  I  may 
call  the  general  law  appboable  to  such  a  matter,  the 
fact  that  section  23  provides  in  »  general  way  for 


mistakes  being  corrected,  and  that  section  24  ■pedfici 
a  particular  method  for  having  such  a  misdeacrip'.ion 
as  occurs  here  reijtified,  there  might  be  soma  ground 
for  saying,  the  particular  matter  b^ng  included  iu  k 
particnlar  seation^namely,  section  24 — that  the 
omission  of  part  of  a  name  was  not  a  mistake  within 
section  28.  Bat  in  my  judgment  that  wonld  be  toe 
narrow  a  view.  We  have  to  rf member  here  that  a 
formal  objection  had  been  taken — that  is  to  say,  the 
person  whose  name  appeared  on  the  list  as  Herbert 
Green  had  been  served  with  notice  of  objection:  and 
therefore  it  is  not  a  question  of  aomethtug  wbiob  is 
done  by  the  revising  barrister  of  his  own  motion  on 
some  intimation  made  tobim.  Mr.  Thomas  soggested 
somebody  jumped  up  in  court  and  said:  "  That  man's 
name  is  Ambrose."  That  is  not  the  way  in  which  it 
arises.  There  haibeen  formal  notice  of  objection  given. 
Then  it  hss  been  proved,  or  admitted,  that  the  correct 
name  of  the  occupier  of  the  bouse  wu  Herbert 
Ambrose  Green.  That  being  so,  I  think  that  it  is, 
practically  speuking,  another  illustration  of  the  same 
kind  of  matter  as  that  which  was  before  the  court  in 
Sautter  T.  Roderick,  Barker* t  aise.  In  the  present  case 
there  was  no  dispute  as  to  who  was  the  real  ocunpier, 
no  dispute  as  to  who  was  the  real  tenant,  but  proof, 
or  a i) mission,  which  is  the  same  as  proof,  merely 
that  the  sec  and  Cbriit  an  name,  *'  Ambrose,"  of  th^ 
voter  bad  not  been  put  in  the  list ;  and  that  the 
tt> vising  barrister  meant  to  raise  that  kind  of  point 
is  to  my  mind  clear,  because  he  has  treated  it  aa  one 
of  eleven  cases  where  similar  omissions  occurred. 
Therefore  it  cannot  be  suggested  that  he  acted  am  he 
did  because  he  was  not  satistied  that  the  appeUant 
was  the  right  man,  or  that  there  wafe  not  sufBment 
evidence  that  the  right  person  bad  asked  to  have  hi* 
name  corrected.  Under  these  circumstances  it  seems 
to  me  we  ought  not  to  cut  down  the  power  of  tha 
revising  barrister  to  correct  what  is  clearly  a  mistake 
in  the  ordinary  sense  of  the  word,  because  there  is 
another  section  which  enables  the  voter  if  he  thinks 
fit  to  get  the  mistake  corrected  by  another  proceed- 
ing. Therefore  I  think  we  are  really  following  out 
the  line  laid  down  in  SottUer  V.  Bodtrkk,  Barker'*  (aie. 
It  Ge«ms  to  me  also  most  excellent  good  sense ;  sod  I 
thii^  the  revising  barrister  bad  power  to  maka  tiiii 
correction,  and  ought  to  have  made  it.  The  appeal 
must  be  allowed  and  Herbert  Ambrose  Green's  name 
will  appear  on  the  list  and  the  other  eleven  namee 
will  foUow  in  the  same  way. 

Wllls,  J.— I  think  section  'J4  applies  to  a  comiider* 
able  number  of  cases,  in  some  of  which  the  correctiuiu 
to  be  made  may  be  very  important  and  may  amount 
to  a  new  claim,  whOe  in  others  the  corrections  an 
trivial  or  simply  of  the  ordinary  class  of  sUps,  deriml 
errors,  and  so  on.  If  the  person  whose  name  is 
objected  to  deems  it  to  be  of  sufficient  importance  or 
cares  enough  about  it  to  take  steps  himsijlf  to  have 
the  error  corrected,  whatever  it  may  be,  then  it  ssems 
perfectly  reasonable  that  be  should,  if  he  does  not 
want  to  attend  himself,  make  a  statutory  declaraticni 
as  provided  by  section  24  of  what  his  qualiScatiou 
and  name  is,  and  what  correction  he  desires  to  have 
made.  If  he  sets  the  law  in  motion,  so  to  spesk,  in 
that  way,  he  must  make  the  declaration.  That  certainly > 
to  my  mind,  does  not  deprive  the  barrister  of  the  powsi 
given  him  under  section  28  tu  correct  any  mistaks, 
and  of  course  any  mistake  means  anything  which  ii 
either  proved  or  admitted  to  be  a  mere  slip  and 
nothing  else — which  cannot  be  complicated  wwi  ths 
suggestion  made  by  Mr,  Lewis  Thomas  that  it  miglst 
be  the  cover  for  a  fraudulent  claim  and  so  fortb.  I 
think  the  revising  barrister  took  too  narrow  a  view  d 
bis  powers,  and  I  agree,  therefore,  that  this  appeal 
sbodd  be  allowed. 
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Dablixo.  J. — I  aoi  of  tht  lam)  opiaion.  I  also 
tliiak  i",  is  quite  plain  from  the  ca^e  atited  that  the 
re il  qti^ified  occupier  nras  H^irbert  Ambrose  QrQen, 
who  Uad  beea  described  ia  the  liit  as  "  Herbart 
Greea."  The  annndmeDt  deiired  w*3  mertsly,  there- 
fore tj  rectify  an  omission  of  lomsthiug  from  hii 
iiKiiie.  It  was  not  a  casa  where  there  was  any 
poasibtlity  of  substituting  another  p«raon;  itia  no  more 
to  zaj  mind  a  change  of  nains  thau  the  altering  of 
the  spelling  of  the  name  of  the  reil  occupier  would 
haT«  be«a. 

Appeal  allowed  with  coiU, 

Salidton  for  the  appellant,  Djyh,  Divonskirt,  A  Co, 

Solicitoia  for  the  respondent,  Milner  it  Bick/ord, 


i.  Div.  1 

jue,  L.G.J.,  and  [ 
Dftiling,  JJ.)       J 


Nov.  1. 


K.  B.  Div. 
(Lord  AlreratJue 
Wills  and  " 

CmcHKST«»  CojiroaATiON  t>.  Foster,  (a  ) 

HitjhwQy  —  Locomotiiie  —  ytitaance  —  lireakiiig  tL'aler- 
inaina — E,rctssive  vffight — Jiepair — Standard  of  tnoiit- 
ttnanee^Locomodiin  Atti,  1861  (24  ilb  25  Viet.  c.  70), 
*.  13;  and  1865  (28  <t  29  Vict.  e.  83),  »,  12. 

Tht  plttintiffs  wcTe  the  hitjhvia}j  authority  and  the 
owner*  of  the  wider  ti/atetn  within  their  district. 

Belli,  that  the  deftndant,  who  wat  tht  oumer  of  a  heavy 
trttetion-eiiQiue,  wat  liable  to  mahe  good  damnift  Iv  a 
umter-main  laid  under  a  road  and  broken  by  the  weight  of 
the  engine  pasiiny  over  it,  at  there  tmu  no  euidence  that 
the  uiaier-main,  which  had  bttn  put  down  tome  ymn 
he/ore,  wat  not  mfflciently  ttrony  and,  well  laid  to  with' 
aUtnd  tht  pretaure  of  the  ordinary  traffic  of  the  district  ; 
or  of  any  nefjliyence  on  the  jxirt  of  the  plaint iffa,  in 
reference  to  their  duty  to  repair  anni  tnaintniti  the  road, 
that  cotdribnted  to  the  fracture. 

Appeal  by  the  defendant  from  the  judge  of  the 
Cbioheeter  County  Court. 

The  plaintiff  corporation  were  the  owners  of  the 
waterworks  at  Ghtohester,  and  as  such  owned  the 
water-miunB  under  a  road  the  subject  of  the  acstion. 

The  fact*  found  by  the  county  court  judge  were 
Bubatantially  these  :  The  mains  were  laid  down  some 
thirty  years  ago,  and  judged  by  the  standard  of  to- 
day were  not  of  the  best  coustructioQ,  tbey  were  not 
laid  on  a  cement  bed  and  were  only  at  a  depth  b<!low 
the  Burfaoe  that  left  about  twenty  inches  bttween 
the  crown  of  the  main  and  the  crown  of  the  road. 
The  plx>eg,  although  they  had  been  so  long  in  the 
ground,  were  not  corroded  or  decayed  and  were  sub- 
ttantial,  still  fit  to  wiUistand  pressure  from  ordinary 
traffic  parsing  along  the  road.  The  mains  in  question 
were  broken  by  the  weight  of  a  traction-engine 
belonging  to  and  being  at  the  time  osed  by  the 
defendant  passing  over  the  main  at  a  spot  where  a 
supply  pipe  was  connected  with  the  main  by  a  union 
•~BCre  wed  into  the  main  on  its  top  side — the  probable 
immediate  cause  of  fracture  being  that  the  union 
became  deflected  tinder  the  pressure  and  so  exerted  a 
leTeiage  on  the  pipe  greater  than  the  pipe  could 
BtKnd.  There  was  no  negligence  or  want  of  reasonable 
■kiU  or  care  on  the  part  of  the  owner  of  the  engine 
or  hii  Hrvants  as  regards  either  the  construction  or 
the  user  of  the  engine,  the  mains  being  broken  solely 
by  ita  weight,  which  exceeded  ten  tone.  Eridence 
WM  gJTvn  to  show  that  the  mains  were  at  the  date 
whtti  they  were  broken  sufficiently  strong  and  well  laid 
to  witlut«nd  the  ordinary  traffic  of  the  district  and 

(a.)  Reported  by  EaaKiSE  RKtD,Esq.,  Barrlster-at- 
Law. 


that  there  was  no  negligence  by  the  phuntiffs  in  their 

duty  as  the  road  authority. 

On  these  facts  the  county  court  judge  was  of 
opinion  that  the  defendant  was  prima  fade  liable 
lor  the  damage  done  by  the  engine  to  the  pipes,  on 
the  principle  that  the  engine  was,  under  the 
circumstances,  a  dangaroui  thing,  and  that  the 
defendant  was  liable  for  damsga  caused  to  the  platn- 
tiffa'  proparty  by  the  use  of  that  daugerons  thing 
upon  the  highway.  The  question  whether  a  given 
machine  when  used  on  a  highway  was  dangerous  or 
not  had  to  be  considered  in  relation  to  the  actual 
condition  of  things  on  or  under  or  adjacent  to  the 
highway  existing  at  the  time  of  user,  assuming  that 
there  was  nothing  in  the  condition  of  things  of  an 
unusual  or  exceptional  character  or  arising  from  the 
Olegal  or  negligent  conduct  of  persons  other  than  the 
person  luiag  the  dangerous  machine.  If  the  water- 
pipes  had  been  constructed  of  such  strength  or  laid 
at  such  a  depth  or  in  such  a  protective  bed  of  concrete 
or  otherwise  so  as  to  withstand  the  pressure  of  tea  or 
more  tons  passing  over  tham,  the  defendant's  engine 
wonld  not  have  been  dangerous  in  relation  to  those 
pipes,  but  under  the  existing  circumstances  the  learned 
judge  found  that  it  wat  dangerous.  He  also  found 
that  the  pipes  were  sufficient  in  strength  and 
auffi'.iently  well  l^d  in  relation  to  the  ordinary  and 
lawful  traffic  existing  at  the  time  when  they  were 
laid,  and  he  did  not  think  that  there  was  any  duty  on 
those  wbo  laid  the  pipes,  or  on  the  plaintiff  corpora- 
tion, to  take  into  account  or  to  reconstruct  their 
water  system  so  as  to  withstand  exceptional  pressure 
arising  from  the  use  of  these  ponderous  modem  road 
engines  which  had  only  within  recent  years  become  at 
aU  common,  and  could  not  even  now  be  considered 
ordinsry  traffic  of  the  cinnty.  There  was  no  default 
on  the  part  of  the  plaintiffs  oontributing  to  the 
damage  ai  there  existed  no  duty,  so  far  as  he  knew, 
on  a  local  authority  to  strengthen  or  re-lay  their 
pipes  BO  as  to  enable  them  to  withstand  the  increased 
pressure  arising  from  the  use  of  heavy  traction- 
engines.  He  accordingly  gave  judgment  for  the 
plaintiffs  for  the  damages  claimed. 

The  defendant  appealed. 

E.  B.  Charlei,  for  the  defendant— The  Looomotires 
Acta  of  1861  and  1865  legaUze  and  regulate  the  lue  of 
locomotives  on  ordinary  highways,  and  the  defendant 
has  in  every  way  conformed  to  the  requirements  of 
those  Acts,  A  locomotive  must  therefore  be  regarded 
OS  falling  within  the  ordinary  traffic  of  the  district. 
Therefore  no  snch  considerations  as  arose  in  Ryfands 
V.  Fletcher,  3  H.  L.  330,  17  W.  11.  Dig.  17,  have  to 
be  considered  here,  because  it  cannot  be  said  that  an 
engine  is  a  dangerous  thing  within  the  principle 
there  laid  down.  The  plaintiffs  as  the  road  authority 
are  bound  to  keep  the  road  up  to  the  standard  required 
for  the  ordinary  traffic  of  the  neigboui  hood :  Alltimey- 
Oeneral  v.  Seoif,  [19D5]  2  K.  B.  160.  53  W.  E,  Dig. 
63,  The  case  of  (fas  Liyht  and  Coke  Cn.  v.  St.  Mur>/ 
Abbotts  Vestry.  33  W.  R.  893,  15  Q.  B.  D.  1,  relied  on 
by  the  plaintiffs  and  followed  by  the  learned  oonnty 
court  judge  does  not  apply  to  the  present  case, 
because  here  there  is  an  express  finding  by  the  judge 
that  the  defendant  had  not  been  guilty  of  negligence, 
and  in  the  St.  Mary  Abbott)  otu  there  was  a  finding 
that  there  was  negligence  in  the  use  of  the  steam- 
roller which  caused  the  damage. 

EoUer,  for  the  plaintiffs.— The  finding  that  the 
pipes  were  sufficienUy  strong  and  well  laid  to  with- 
stand pressure  caused  by  the  ordinary  traffic  of  the 
diatrict  decides  the  question  conclusively  in  favour  of 
the  plaintiffs.  The  damage  was  solely  due  to  the 
excessive  weight  of  the  engine.  The  Locomotives 
Acta,  ISOl&nd  1S65,  while  imposing  certain  conditions 
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and  leataiodoiu  m  to  the  tare,  number  of  WAgona,  and 
go  forth,  whiob  umy  he  taken  along  the  road,  clearly 
show  that  every  one  uaing  a  locomotive  on  the  road 
does  BO  at  his  own  risk  if  iajarf  ia  thereby  uauBsd  ta 
others  by  such  user  where  at  commou  law  he  would 
be  liable  under  the  same  oircumatancos.  Oa»  Light 
and  Cake  Co,  v.  St.  Mart/  Abhottt  I'ettri/  and  Jonti  v. 
Ffttiniog  Hailwai/  Co.,  3  Q.  B.  733.  16  W,  B.  Dig.  75, 
lay  down  the  principle  that  should  govern  the  present 
case. 

Lord  AiYBBaToyK,  L.O.J. — It  seems  to  me  that  the 
judgment  of  the  ooniity  court  judge  in  this  case  was 
perfectly  right.  Some  stress  waa  put  on  the  fact  that 
there  was  only  one  breakage,  and  it  was  attempted  to 
show  from  this  that  but  for  some  inherent  defect  in 
the  pipe  at  this  point  no  damage  would  have  been 
done.  That  was  only  an  incident  in  the  case,  and  I 
do  not  think  that  a  tntati  on  •angina  is  entitled  to 
break  a  first  pipe,  as  a  dog  is  commonly  said  to  be 
entitled  to  his  first  bite.  It  would  have  beeu  perfectly 
open  for  the  county  court  judge  to  have  found  that, 
notwithstanding  the  weight  of  the  engine,  the 
damage  was  caused  by  the  pipe  in  it*  then  position 
not  being  re«80nably  fit  to  bear  what  might  be 
expected  as  the  ordinary  loads  on  the  road,  including 
traction- engioes.  If  it  could  have  been  shown  that 
the  damage  was  occasioned  by  a  breach  of  the 
plaintiSd'  duty  as  the  road  authority  to  maintain  the 
road  up  to  the  requisite  standard,  no  doubt  that 
would  have  been  a  defence  to  the  action.  This  is  not 
a  case  under  the  statutes,  of  extraordinary  trafiio. 
Therefore  no  such  question  as  that  raised  in  Alturnei/- 
Oeaeral  v.  8mtt  has  here  to  be  considered.  The  fair 
result  of  that  decision  seems  to  be  that  a  road 
authority,  in  the  exorcise  of  its  duty,  must  keep  the 
road  up  to  date.  But  what  are  the  facts  here  ? 
The  judge  has  found  that  the  plaintiffs  had  not 
been  negligent  in  their  capacity  of  road  authority, 
and  that  they  were  under  no  duty  to  pro- 
vide against  the  excessive  pressure  of  the  dtafend- 
ant's  engine.  I  think  the  principle  of  the  decision 
in  Oaa  Light  and  Ciikt  Co,  v.  81.  Mnry  AkhotU 
Vtttry  applies.  No  doubt  it  ws«  convenient  for  the 
defendant  to  haul  thre«  trucks  at  a  time  and  to  use 
this  heavy  engine  in  doing  so,  taut  there  was  no  sugges- 
tion pat  forward  by  his  counsel  that  there  was  any 
neoettdty  to  ase  such  a  heavy  engine.  It  is  well 
established  law  that  a  person  who  exercises  a  right  in 
a  particular  way  in  which  damage  might  be  caused  to 
other  people's  property  must  show  that  the  exercising 
of  the  right  in  the  particular  way  was  necessary  to 
assble  him  to  enjoy  the  right  at  all.  There  is  no 
such  evidence  here.  The  defendant  did  not  attempt 
to  prove  that  he  was  compelled  to  use  inch  a  heavy 
ei^ine  as  the  one  that  caused  the  damage. 

For  these  reaaons  I  think  the  derision  of  the  county 
oonrt  judge  was  right  and  that  this  appeal  fails. 

Wills,  J.— I  have  also  come  to  the  conclusion  that 
the  plaintiffs  are  entitled  to  judgment.  If  it  could 
have  been  shown  that  the  damage  they  suffered  was 
due  to  a  failure  of  duty  on  their  part  in  their  capacity 
of  road  authority  I  agree  that  such  a  finding  would 
have  been  an  answer  to  the  action.  Bui  the  county 
court  judge's  findings  disposes  of  any  such  conteutiott 
that  Mr.  Charles  could  put  forward  for  the  defendant ; 
and  in  view  of  those  findiugs  of  fact  which,  in  my 
opinion,  conclude  the  case,  we  cannot  interfere. 

Dasling,  J.— I  am  of  the  same  opinion,  liut  as  I 
do  not  altogether  agree  with  the  reasoning  of  the 
county  court  judge  I  prefer  to  ospresa  my  view  in 
my  own  way.  Now  the  plaintiffs  had  the  right  and 
duty  of  maintaining  the  highway  and  the  watcr- 
matns  beneath.  All  persons,  including  the  defendant, 
had  the  right  to  use   the  highway  in  the  ordinary 


manner  having  regard  to  the  kind  of  traffic  which 
would  usually  pass  along  the  roads  in  that  district. 
Such  a  right  of  user  must  involve  a  duty  on  the 
plaintiffs  as  the  highway  authority  to  vary  the  con- 
struction of  the  road  from  time  to  time  so  at  to  adapt 
it  to  the  traffic  of  locomotives  which  has  bacome  ia 
course  of  tim9  ordinary  traffic  of  the  district.  That 
would  be  a  duty  no  doubt  the  discharge  of  which  might 
become  more  or  less  burdsnsome  on  the  highwiy 
authority  of  a  district  according  to  the  speoial  cir- 
cumstances of  each  cue,  The  county  court  judge 
here  has  found  that  the  defendant's  engine  wiM  not 
of  the  sort  to  be  considered  on  that  ro^  as  part  of 
the  ordinwy  traffic.  That  alone  would  ba  sufficient, 
in  my  opinion,  to  make  the  defendant  liable  for  th« 
damage  it  did  to  the  mains.  It  was  not  necessary  to 
And,  as  the  county  court  judge  had  done,  that  the 
engine  was  in  itself  a  dangerous  thing.  Indeed,  I 
very  much  doubt  whether  any  thine  could  be  called 
dangerous  in  itself,  because  whether  a  thing  is 
dangerous  depends  on  its  environment.  Water, 
which  was  the  causa  etiutam  of  the  injury  in  RylandM 
V.  Fletcher,  could  not  be  called  in  itself  a  dangerous 
thing ;  it  Only  became  dangerous  under  certain  con- 
ditions. The  expression  "in  itseU  dangerous" 
appears  in  the  head-note  to  the  report  of  that  caae  in 
the  Law  Beports,  but  I  have  carefully  looked 
through  the  judgments,  andl  do  not  find  it  so  applied 
there.  I  do  not  myself  consider  it  an  appropriate 
expression  excejit  when  used  by  Pope  in  regud  to 
"a  little  learning. "  I,  however,  agree  that  the 
appeal  fails. 

Appeal  iliimitttd. 

Solicitors  for  the  plaintiffs,  Palmtr  it  Stiil,  for  /, 
IT.  Loader-Cooper,  Town  Clerk,  Chichester. 

Solicitors    for    the    defendant.    Stow,    Prttton,    A 
Ly/tttUan,  for  B'lper,  Frteland,  d:  Tyackf,  Ghichestei'. 


C.  C.  E,  \ 

(Lord    Alveratone,     L.O.J.,    and  (  Ti       o 

Lawranoe,    Channcll,    Walton,  I  ^^' 

and  Sutton,  JJ.)  ) 

ESI  V.  PaYKE.  (a.) 

Criminal  law — Wife  tieah'ng  from  huthand — lieeeivSng 

from   wife — Felony — Mitdemeaaour — Si'Jicievcif  of 

avermtnt»  in  indirtjiUDt — Larceny  Ad,  1861  (24  &  25 

Vici.  c  96),  ».  91 — Married  Women'' s  Property  A(t, 

1882  (45  J:  46  Vkl.  c.  75},  u.  12,  16. 

An  indi^ment  will  lie  for  a  common  law  misdemeanour 
in  reiptct  to  the  rtctiving  of  property  etolen  by  a  wif* 
from  htr  husband.  It  U  not  necejuary  {althouyh  befftr, 
per  Channell,  J.)  in  auclian  indidment  tu  avir  that  tM 
projieriy  wai  rectivtdfrom  the  wife. 

Rex  tp.  James  [1902]  I  K.  B.  640,  dittutttd. 

Case  for  the  consideration  of  the  Court  for  Crown 

Cases  Keserved. 

William  Payne  was  charged  before  the  OommOD 
Serjeant  at  the  November  sessions  of  the  Centnl 
Criminal  Court  on  an  indictment  of  which  the  follow- 
ing ia  a  copy :  "  Central  Criminal  Court  to  wit :  Ths 
jurors  for  our  Lord  the  King  upon  their  oath  present 
that  William  Payne  on  the  6th  day  of  August  in  the 
year  of  our  Lord  one  thenssnd  nine  hundred  and  fit* 
at  the  parish  of  All  Saints',  Poplar,  in  the  connty  of 
London  and  within  the  jurisdiction  of  the  said  conrt, 
certain  money — to  wit  eighty- six  pounds  of  the  ibob^s 

(ct.}  Beported  by  Haitbics  N.  Obucquxb,  E«q., 
Batri  ster-  at-  Law. 
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of  John  William  Price  before  then  ieloniouRly  stolen 
tkad  taken  and  carried  away — unlawfully  did  receive 
aai  haYe,  be  tbe  laid  William  P*yne  then  well  know- 
ing the  iaid  moneys  to  have  been  feloniously  stolen 
tidten  and  carried  away  againat  the  peace  of  our  Lord 
the  Sing  his  crown  and  dignity." 

It  wa«  proved  that  tbe  money  wai  stolen  by 
Caroline  Price,  and  tbat  she  was  tbe  wife  of  John 
WiUiam  Frioe.  There  was  eridenoe  that  William 
Payne  received  the  money  so  stolen  knowing  bolb 
that  Carxlina  Price  was  the  wife  of  John  William 
Frioe  and  that  the  had  stolen  the  money  fram  him. 

Before  the  trial  of  Willi&m  Payne,  Caroline  Price 
pleaded  Ruilty  to  stealing  the  money  from  her 
anibaud. 

It  «*aa  contended  by  conn  sel  for  the  prisoner:  (1) 
That  tbe  indictment  waa  bai  in  law  as  alleging  the 
receipt  of  money  stolen  by  a  common  law  larceny, 
which  is  by  statute  a  felony,  and  charging  such 
receiTine  as  a  misdemeanour ;  (2)  that  tbe  facts 
proved  did  not  support  tbe  indictment,  as  it  did  not 
state  that  the  goods  were  stolen  by  a  wife  from  her 
husband ;  (3)  that  the  receipt  of  goods  with  know- 
ledge tbat  were  stolen  fay  a  wife  from  her  hiuband 
waa  not  a  mtsdemeaitour. 

Tbe  prisoner  was  found  guilty. 

The  following  questions  were  reserved  for  the  con- 
sideratiDn  of  the  court:  (1)  Was  the  indictment  bad 
after  verdict  P  (2)  did  the  facts  support  the  indict- 
ment ?  (3)  was  the  receipt  of  goods  with  knowledge 
that  they  had  been  stolen  by  the  wife  from  her 
hiuband  a  misdemeanour  ? 

JenMru,  for  the  prisoner. — In  lieg.  v.  Streder, 
[1900]  S  Q.  B.  601,  it  was  held  that  under  section  91 
of  the  Larceny  Act,  1861,  a  person  could  not  be  in- 
dioted  for  a  fe'ony  in  respect  to  receiving  goods 
stolen  by  a  wife  from  her  husbsnd,  inasmuch  as 
section  91  says  that  the  itealing  must  amount  to  a 
felony  at  common  law  or  by  virtue  of  that  Act, 
whereas  stealing  by  a  wif«  from  bt-r  busbaad  was  not 
a  felony  at  all  until  the  Married  Women's  Property 
Act,  18S3,  made  it  so.  Wright,  J.,  in  his  judgment 
in  the  case  cited,  said :  "  In  future  case«  there  inigbt 
be  an  indictment  for  receiving  at  common  law." 
Acting  tipon  this  supgestion  this  indictment  was 
preferred  for  a  common  law  misdemeanoar.  But 
althoagh  receiving  was  at  comiuon  law  a  mis* 
demeAnooT,  still  by  an  Act  of  William  and  Mary, 
which  is  now  consolidated  in  the  Larceny  Act,  18dl, 
a  receiver  waa  made  an  accessory  after  the  fact  in 
respect  to  the  principal  stealing,  t'.i!.,  receiving  was 
henceforth  a  felony  :  vt'/eKusseU  on  Crimes,  Bk.  Ill,, 
c  28,  p.  438  (Oth  ed  ),  and  Chitty  951  (1816  ed.), 
Having  been  made  a  felony  by  statute,  the  common 
Law  oSencs  of  misdemeanom  was  gone  :  i?fx  v,  Orott, 
I  Baym,  711, 

Tbe  prosecntion  was  not  represented. 

IfOrd  AlvksstosB,  L.C.J. — In  my  judgment  this 
oODTietion  mast  be  affirmed.  It  bos  been  contended 
that  the  offence  which  hati  been  committed  amounted 
to  a  felony,  and  that  the  pri«on*r  could  not  therefore  be 
indicted  for  a  misdemeanour.  If  he  could  establish  that 
nader  section  91  or  any  other  section  of  the  Larceny  Act, 
or  any  other  statute,  the  offeace  was  made  a  felony, 
then  it  would  be  •  good  point.  We  cannot  hold  it  to  be 
a  felony  if  our  dt^cision  is  to  be  consistent  with  the 
deciiion*  of  this  court  io  Heg.  v.  Smith,  L.  B.  1 
C.  0.  B.  266,  and  ISz-y.  v.  Stretter.  In  lieg.  v. 
Smitli,  which  was  stn  indictment  under  section  91,  it 
waa  held  th«t  it  was  not  an  offence  under  section  91 
to  reoeiTe  stolen  goods,  if  the  steatiog  is  not  an 
offenc«  at  common  law  or  under  the  Larceny  Act, 
1661.    Tbe  coniidered  judgment  of  the  court,  which  [ 


is  given  at  length,  decides  that  there  must  be,  in 
order  to  support  an  indictment,  a  stealing  at  common 
law  or  under  the  Larceny  Act,  1861,  the  words  of 
section  91  being  "whosoever  shall  receive  .  ,  . 
property  .  .  .  tbe  steaUng  .  .  .  whereof 
•hall  amount  to  a  felony  either  at  common  law  or  by 
virtue  of  this  Act  .  .  .  shall  be  guilty  of  a 
felony."  That  being  a  decision  of  the  year  1670,  in 
the  later  oase  of  Reg.  t.  Streeirr  a  point  involving  the 
same  considerations  arose.  There  the  properly  had 
been  stolen,  and  there  the  fact  that  the  Married 
Women's  Property  Aot,  1882,  had  extended  tbe  law 
of  larceny  was  the  ground  for  contending  that  there 
was  not  a  felony  under  section  91,  Tiiar*  Matbew, 
J.,  referring  to  tbe  case  of  Ilfg.  v.  SmitA  says :  "  Iteg. 
V.  Smilh  was  a  case  in  which  partnership  property  had 
been  stolen  by  a  parinerand  received  by  tbe  prisoner, 
the  stealing  being  a  criminal  offence  by  virtue  of 
the  Larceny  Act,  1863,  and  it  was  held  that  the 
prisoner  could  not  be  convicted  of  rMietving  under 
the  Larceny  Act,  1861,  s.  91.  Our  decision  must  be 
to  the  s%me  effect,  that  is,  that  the  prisoner  cannot  be 
convicted  of  receiving  property  stolen  by  a  wife  from 
her  husband."  Wright,  J. ,  said  :  "  But  in  future 
oases  it  aeemt  to  me  that  there  might  be  an  indict- 
ment for  receiving  at  comm' n  law."  Wrigh*,  J., 
seems  to  have  intended  an  indictment  tor  a  mis- 
demeanour at  common  law.  It  seems  to  me  that, 
oonsidering  these  two  decisions  which  are  based 
upon  the  express  words  of  tbe  siction.  we  cannot 
give  effect  to  the  argument  on  behalf  of  the 
prisoner,  unless  we  overrule  these  decisions,  which 
decided  that  a  charge  of  fvlony  could  not  be  main- 
tained. If  Mr.  JeukitiB  could  have  pointed  out  any 
section  which  made  tbe  offence  a  felony,  then  tbe 
principle  of  Rfx  v,  C'rois  would  apply,  which  decided 
tbat  when  an  offence  by  statute  has  been  msde  a 
felony  there  can  be  no  longer  any  offeuce  of  mis- 
demeatiour. 

As  for  tbe  second  point,  tbat  the  indiutment 
only  states  that  the  money  has  been  feloniously 
stolen  from  Price  arid  received  by  Payne,  it 
seems  to  me  only  anotlier  illustration  of  the  same 
principle  which  we  applied  in  Rex  v,  James,  [1902] 
1  K.  B.  540,  where  we  decided  that  it  waa  not  neces- 
sary to  aver  tbat  the  prisoner  is  the  wife  of  tbe 
proaeoutijr.  The  contention  is  that  in  order  to  main- 
tain the  indictment  it  must  appear  on  the  face  of  the 
indictment  that  the  stealing  was  not  an  offence  at 
common  law  or  under  the  Larceny  Act,  but  by  tha 
Married  Women's  Property  Act  It  seems  to  me  only 
repeating  the  argument  Io  which  we  refused  to  give 
effect  in  Rrx  v.  Jttmti.  I  think,  therefore,  on  both 
grounds,  the  argument  fails. 

XiAWBAjrcx,  J. — I  agree. 

CbahnziAj,  J. — I  think  there  is  some  little  doubt 
about  the  second  question  as  to  whether  the  indict- 
ment should  show  that  the  principal  stealing  waa 
otherwise  felonious  than  by  the  Larceny  Act,  18G1, 
or  common  luw,  but  I  think  tbe  case  of  Rtx  v.  Jamet 
covers  the  point.  I  think  it  would  be  safer  in  the 
future  to  put  the  averment  in  the  indictment. 

Walton  and  Suttok,  JJ.,  concurred. 

Conviction  affirmed. 

Solicitor  for  the  prisoner,  Cyril  Benton, 
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Hiaa  Court. 


In  bs  Ealxs. 


HiaH  COJTKT. 


Nov.  20. 


IN  BANKBUPTOT, 

K.  B.  Div.  1 

(Blgham   and  W»lton,  JJ.)  f 

/«  re  Bales. 
Ex  piirU  StKEL.  (a.) 

Bankrupteif  —  Propniy  nf  hin&riipt  —  Bill  of  «i'e— 
Apparent  nosKHion—Bankruptiy  Ad,  1883  (46  iC  47 
Vid.  e.  52).  i.  i-l-BUh  of  Sale  Ad,  1878  (41  .fe  42 
rid.  c.  31),  s.  8. 

Tht  bankrupt  being  indebted  to  a  friend,  and  haying 
no  property  hat  her  furniture,  transferred  the  furniture 
ill  mtiaf action  of  the  loan,  and  carried  o«(  the  trarutidion 
ly  documerita  which  werefaund  in  fad  to  co7tstitute  an 
abiolate  bill  of  tale.  Snlseqiientli/  the  iheriff  leized  the 
good*  in  ateation,  and  u'as  adually  in  poMUMi'oft  when 
the  bankrupt  Jihd  litr  own  petition.  Tht  trutiee  in  bank- 
ruptcy claimed  the  furniture,  and  sought  fo  id  atide  tht 
bill  of  sateaa  void  for  vmtit  if  reijhtration. 

Held,  following  Ex  parte  Safferj-,  lu  re  Bramner,  29 
W.  R.  749.  16  CVi.  Z>.  669,  that  the  bill  of  Bate  cvuhl  not 
he  avoided,  btcaate  at  the  date  when  the  btii>krnpt  filed 
htr  pttition  the  good*  were  not  in  her  pmietiion  or 
apparent  poueiiion,  bid  in  the  poaieition  of  the  therif. 

Appeal  from  a  decision  of  bin  Honour  Judge 
EUicott  in  the  county  court  of  Olouoestershire, 
hol<li>n  at  Cbeltenham. 

The  baukmpt  was  a  laily  who  had  oarriad  on  for 
many  joars  a  hoarding -liouee  attached  to  a  ladies' 
college  at  Chelt'-nhara. 

The  respondent  to  tlie  appeal  was  a  lady  who  had 
formerly  been  a  pnpil  at  the  college  and  a  boarder  in 
the  bankrupt's  hduae.  She  had  lent  the  bankrupt 
A'6tJ3  in  1901  and  £275  in  1903, 

In  February,  1901,  the  respondent,  being  about  to 
luarry,  wanted  to  get  her  money  back,  but  the 
bankrupt  was  heavily  in  debt  to  others,  and  had  no 
property  but  the  furnitare  in  her  house.  They 
appear  to  have  agreed  the  total  amount  of  the  loan 
and  interest  at  £900,  but  no  definite  arrangement 
was  come  to  between  them  until  the  28  th  of  February, 
when  the  bankrupt  met  the  respondent  and  the 
respondent's  solicitor  in  London,  and  the  four  follow- 
ing documents  were  eiecuted  : 

1.  A  receipt  with  inventory  attached,  wherein  the 
bankrupt  acknowledged  the  receipt  of  £900,  agreed 
piirchaae  price  of  the  furniture  and  effecta  set  forth  in 
the  schedule  attached  thereto. 

2.  An  agreement  whereby  the  respondent  purported 
to  let,  and  the  bankrupt  to  hire,  the  same  furniture 
at  a  rental  of  £40  per  annum,  with  a  proviso  tliat 
the  respondent  might  at  any  time,  upon  giving  sii 
mouths'  notice,  put  an  end  to  the  hiring  and  entsr 
and  remove  the  farnitute.  There  was  no  proviso 
giving  the  bankrupt  any  power  to  determine  the 
agreement 

3.  An  agreement  releasing  the  previous  loani,  which 
recited  that  the  loans  and  interest  had  been  agreed  at 
£900,  recited  the  agreement  for  the  sale  of  the  bank- 
rupt's furniture  to  the  respondent  for  £900,  and  that 
the  £900  loan  had  been  set  off  against  the  purchase 
price,  and  also  recited  that  the  furniture  had  been 
delivered  to  the  respondent. 

4.  The  respondent  signed  a  letter  addressed  to  the 
bankrupt  which  referred  to  the  Lire  agreement  and 
went  on  to  state  tliat  it  was  understood  that  the 
bankrupt  w«s  to  have  the  right  to  repurchase  the 
furniture  at  any  time  upon  payment  of  £900. 

On  the  same  day  (tlie  2Cth  of  February,  190})  the 
respondent  wrote  to  the  bankrupt's  honsekeeper  at 


in 

an 


(o.)  Reported  by  P, 


M.  Francks,  Esq., 
at-Law.  


Barrister- 


Cheltenham  authorising  her  to  take  possession  of  the 
furniture  on  her  (the  respondent's)  behalf. 

On  the  29tb  of  February  the  bankrupt  hande"!  the 
honsekeeper  a  chair  in  the  name  of  the  whole  of  the 
furniture,  and  later  in  the  day  the  housekeeper  re- 
delivered the  chair  to  the  bankrupt  under  the  tenni 
of  the  hiring  agreement. 

In  March,  1905,  the  sheriff  went  into  pOB»eg«ioa  of 
the  bankrupt's  house,  and  w*s  still  in  poeaecsion  on 
the  17th  of  April,  when  she  filed  her  own  petition. 

The  tnistee  in  bankruptcy  claimed  the  furniture  at 
property  of  the  bankrupt  divisible  among  her  orediton, 
and  moved  in  the  county  court  for  an  order  aooord- 
ingly,  seeking  to  set  aside  the  four  docnnwnts 
exeouttd  on  the  26th  of  February,  1904,  a«  void 
under  the  Statnte  of  Eliiabeth,  or  as  fomiing  a 
conditional  bUl  of  sale  void  tor  non-registrattoa. 

The  county  court  judge  found  aa  a  fact  that  Ihere 
had  been  an  oral  sale  of  the  furniture,  and  an  oral 
hiring  prior  to  the  execution  of  the  four  documents, 
and  that  they  were  consequently  not  necessary  to 
complete  the  title  of  the  respondent,  whieh  waa  good 
apart  from  them. 
The  trustee  appealed. 

n.  Maddocki,  for  the  appellant.— There  w&s  no 
evidence  before  the  county  court  on  which  the  judge 
could  find  that  there  had  been  an  oral  s^e  or  hiring 
of  the  furniture.     [He  was  stopped  by  the  court.] 

Hantellt  for  the  respondent.— The  judge  heard  the 
evidence  of  the  bankrupt,  and  was  entitled  to  come 
to  tie  conclusion  which  he  did  upon  it.  Apart, 
however,  from  the  finding  of  fact,  the  documents 
the  case  constituted  not  a  conditional  but 
absolute  bill  of  sale,  for  they  entirely  do 
away  with  the  debt.  The  furniture  is  taken  in 
I  litis  faction  for  the  debt,  not  aa  a  security  for  it. 
Being  an  absolute  bill  of  sale,  it  could  only  be 
avoided  for  want  of  registration  if  the  goods  com- 
prised therein  were  in  the  possession  or  apparent 
possession  of  the  bankrupt  at  the  date  when  she  filed 
her  petition  :  Bills  of  Sale  Act,  1878,  s.  8.  At  thst 
date,  however,  the  sheriff  was  in  poaaeasion  of  tJ»e 
goods,  and  they  were  neither  in  the  possession,  nor 
the  apparent  poasession,  of  the  bankrupt :  Br,  parti 
Safferg,  In  re  Bfemner,  29  W.  K.  749,  16  Ch.  D.  669. 

THE  CoirBT  (BiOHAil  and  Waltox,  J  J.)  intimated 
that  they  did  not  agree  with  the  finding  of  fact,  hot 
considered  the  point  as  to  the  sheriff's  possession  a 
good  one. 

Mnddoeki.—Ii  the  bill  of  sale  was  absolute  then  the 
sheriff  was  wrongfully  in  possession,  and  wrongful 
possession  by  the  sheriff  does  not  take  the  goods  out 
of  the  reputed  ownership  of  the  bankrupt ;  Ex  part* 
CnthberUon,  In  re  Edejf,  23  W,  B.  519,  L.  B.  19  Kq. 
264. 

i/aniefJ,— There  can  be  no  question  of  reputed 
ownership  here,  because  the  well-established  cuaUUn 
of  boarding-house  keepers  to  hire  furniture  iocludei 
the  reputation  of  ownership :  In  re  Chapman,  n'AiW«J 
V.  Hagiluii,  1  Mana.  415. 

BiGHAii,  J. — In  this  case  the  learned  county  court 
judge  has  found  aa  a  fact  that  there  was  a  complsts 
sale  effected  before  the  execution  of  the  document*, 
and  that  the  latter  do  not  constitute  a  bill  of  sale.  I 
do  not  agree  with  this  iiuding,  and  I  think  that  tie 
probabilities  are  all  to  the  contrary.  I  think  that 
the  transactions  all  took  place  at  the  same  time,  wh«u 
the  solicitor  was  present,  and  I  think  that  the  partiM 
consulted  the  solicitor  in  order  that  the  whole  transac- 
tion might  be  carried  into  effect  by  proper  docnments. 
The  transaction  was  carried  out  by  what  amonntM 
to  a  bill  of  Bale,  and  would  require  regiatratioa  undtr 
the  BUls  of  Sale  Act,  1878.    That  Act,  however,  oaljr 
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HlOH  OOUBT. 


Ih  ex  HASBISON  ft  IVOBAII.— ■■  Thb  Assatb,' 


HlOH  CovftT. 


avoids  the  bill  of  sole  vrhen  the  goods  in  qaeation  nre 
still  in  the  pOMeAnon  or  apparent  poaieaaion  of  the 
grantor  at  the  time  of  filing  the  petition.  In  this 
emMe  the  good*  were  not  ill  the  pOBseision  or  apparent 
posteaaion  of  the  grantor  c»  the  ITth  of  April,  1905, 
the  date  of  the  filing  of  the  petition,  becaiwe  the 
eberiff  had  gone  in  and  seized  them  on  the  22nd  of 
March,  and  was  in  fact  in  possesBion  at  the  da^e  of 
the  rfceiTjiig  order,  and  only  retired  in  faTOur  of  the 
tniBtee  iu  bankruptcy.  That  act  of  the  aberiff  took 
tlie  gooda  out  of  the  apparent  poaaesaion  of  the 
grantor,  aa  is  clear  from  the  decision  in  Em  partt 
^Jf«^>  -^n  *■"  Brtmntr,  and  therefore  the  BiUa  of  Sale 
Act,  1678,  does  not  aaaist  the  ttuetee. 

We  mnat,  however,  consider  whether  the  tranaaotion 
waa  merely  intended  to  give  security  for  a  debt  which 
contmiied  to  eiiat,  aa  in  that  case  the  Bills  of  Sale 
Act,  1882,  would  apply.  That  is  a.  queation  of  fact, 
»nd  was  foand  against  the  trustee  by  the  county 
court  judge,  who  considered  that  there  had  been  an 
out-acd-out  aale.  There  are  cirouju stances  which 
naight  lead  to  a  contrary  view,  but  I  do  not  disagree 
with  the  finding. 

It  has  also  bMU  urged  that  apart  from  the  Bills  of 
Sale  Acta  the  goods  were  in  the  order  and  disposition 
of  Um  bankrupt,  but  that  point  is  not  good  because  of 
the  recognized  custom  of  boarding-honse  keepers  to 
hire  furniture, 

Waitoet.  J.— I  agree.  The  furniture  in  this  case 
waa  not  taken  as  security  for  the  loan,  but  in  payment 
off  the  loan,  and  the  documents  by  which  the  transac- 
tion was  carried  out  put  an  end  to  the  debt  altogether. 

Appeal  ditniiuttl. 

Solicitor  for  the  appellant,  R,  E.  Btftl,  Chelt«uham, 

Solidtora  for  the  respondent,  W.  B.  Blair  <t  OMing. 


K.  B.  Biv.   1 
{Bigb«u.  J.)!  Aug.  10.  1005. 

In  re  Vahbisoit  &  InoeAV. 
Ex  partt  Whinney.  (a.) 
Banh-uplry—PracUce—FMtje  of  share  tertificata  with 
hankrupt—Diiapptarance  o/  pUdijor—Fower  o/  aah 
iy  trattu  in  bankruptci/ — Di'rectiotia  tis  to  advtrtiie- 
ment, 

WTitrt  eertain  ihore  etrlifiaitu  had  been  plclgtd  mth 
a  firm  tehich  a/lertiiaritt  hfcame  banltrupt,  nriiJ  the 
pUdgor  had  diiapprared  withmt  rtpaying  the  loan,  the 
inuk»  in  hankruptci/  wat  givtm  permittion  to  sfll  the 
tharet  a/Ur  fidvertiting /sir  the  plalgtr  at  diretttd  by  the 
amrt. 

Application  for  directions  by  the  trustee  in  the 
baniroptcy. 

In  1874  a  Mile.  Ninet  had  pledged  with  the  bank- 
ropt  firm  three  bonds  of  -lOO  franca  each  in  the 
Turkish  Lottery  Loan  and  six  Ottoman  Railway 
■bares  of  £20  each  as  security  for  a  loan  of  £85. 

In  1883  the  pledgor  returned  to  France  without 
having  repaid  the  loan.  On  the  subsequent  bank- 
nijitcy  of  the  firm,  the  loan  being  atijl  unpaid,  the 
bunds  and  shares  came  into  the  possession  of  the 
tntat*»p  iu  the  bankruptcy.  The  amoimt  of  the  loan 
with  interest  came  to  more  than  the  value  of  the  bonds 
and  sharea.  The  shares  were  aaleable  in  London,  but 
the  bonds  being  lottery  bonds  were  only  saleable  on 
the  continent.  The  trustee  had  made  iuijoiries,  but 
had  not    anoceeded   in  finding  the    address  of   the 


(a.)  It«port«<l  by  P.  M.  Frakoke,  Esq.,  Barrister- 
at-Law, 


pledgor,  and  was  consequently  unable  to  aerve  her 
with  a  notice  to  I  ay  off  as  was  requited  in  the  case 
of  Deverijei  v.  Sandtman,  Clarke,  <t  Co.,  60  W.  B  JOH 
[1(102]  1  Ch.  579,  so  OS  to  put  himself  in  a  posi- 
tion to  sell  the  bonds  and  shares.  Under  these 
circumstaucea  the  trustee  applied  to  the  court  for 
directioDR. 

BioHAM,  J.,  directed  the  trustee  to  advertise  in  one 
Ftench  and  one  Bngliah  newspaper  that  the  shares 
would  be  sold  nnless  the  pledgor  redeemed  them 
within  one  month,  and  ordered  that  after  the  expira- 
tion of  that  month,  if  no  claim  to  redeem  was  made 
by  the  pledgor,  the  trustee  should  sell  the  shares  and 
apply  the  proceeds  to  the  payment  of  the  loan  and 
interest,  the  costs  of  the  adrertisement  and  of  the 
application  to  the  court.  No  order  was  made  as  to 
the  lottery  bonda. 

Solicitoti,  Blaeh  &  Ounett. 


Prob,  Div.  &  Adm.  Div.  i  April  16,  18,  19;  Hay  2; 
Admiralty.  July  M  ;  Dec.  10,  ]  004  ; 

(Bargrave  Deane,  J.)     }      July  7,  8,  U,  1000. 

"  Tub  AasA-vz."  {.(,) 
Ship  —  Compulsory  }>ilulaQe  —  Oollttion  —  Southampton 
Wat<!r—51   d:  68    Kid.   c.   60,   t,   6Qa  —  "  Dittriet," 
inetmiitfj  oft 

For  the  piir^if^sea  of  compiihnry  pHolruje,  the  water- 
way hetwern  Hmtthampton  tiud  the  tea  h/  ivat/  of  the 
Sill  nit  is  one  "  distrirt"  nnhj  within  the  incaiiiug  of 
icclion  005  o/ the  Aferchant  Shijiping  Act.  1891. 

The  plftiutiffa  were  the  owners  of  the  steamship 
NeiB  Yark  and  the  defendants  the  owners  of  the 
steamship  Aniai/e. 

A  collision  occurred  between  the  plaintiffs'  and  the 
defendants'  vessels  on  the  20ih  of  March,  1904,  in 
the  Bolent. 

The  court  found  that  the  collision  wag  caused  by 
the  negligence  of  the  pilots  in  charge  of  the  vessels 
and  also  found  that  bjth  vessels  were  at  the  time  of 
the  oollision  under  compulsory  pilotage. 

The  main  question  for  the  court's  ooosiderstioa 
turned  on  the  meaning  of  the  word  district  as  used 
in  seolion  605  of  the  Merchant  Shipping  Act,  1894. 

Fiek/vrd,  K.C.,  Butler  Aspinall,  K.C,  and  Olijnn, 
for  the  plaint' ffrt. 

Si:rutton,  K.C,  and  Lartritton  Batten,  for  the 
defendaDta. 

BAaoBAVB  Deane,  J.,  in  giving  judgmeDt,  said  : 
This  is  a  question  of  considerable  importance,  as  to 
whether  at  the  time  of  the  collision  which  occurred 
between  these  two  large  ateaniprs  in  the  Solent,  off 
Sconce  Point,  at  about  1,30  on  the  20th  of  March  in 
laat  year,  either  or  both  ships  were  subject  to  com- 
pulsory pilotage.  The  New  Vork,  a  ateamsh'p  of 
10,799  tons  grofs,  was  on  a  voyage  from  Cherbourg, 
in  France,  to  Southampton,  and  was  in  charge  of  a 
Tiirity  House  pilot.  The  Aitaye,  a  steamship  of 
7,377  tone  grois,  was  on  a  voyage  from  Houthampton 
to  ( jueenstowD,  in  Ireland.  She  also  was  in  charge  of 
a  Trinity  Hoiise  pilot.  The  toDisioD  action  for 
damage  was  tried  before  the  late  President  some  time 
ago,  aod  he  found  both  vessels  to  blame,  the  blame 
in  each  case  bein"-  sttachable  to  the  pilot  in  charge 
of  each  ihip.  The  question  now  raised  is  whether 
the  pilotage  was  in  either  case  compuliory  pilotage,  ao 
as  to  absolve  the  owners  of  the  ship  from  liability  for 

(o.)  EeportPd  by  OWTHWi  Hall,  Esq.,  Barrister- 
at-Law. 
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tbe  damag«  which  ha»  been  (onod  to  be  caused  to  both 
ships. 

It  IB  neceBwry  that  I  should  go  back  some  little 
WAy  into  the  history  of  oimpulsOTf  pilotage  a«  far  aa 
it  concerns  thii  oase.  The  first  Act  of  Pitrliftmeat 
ref-rred  to  w»a  the  Act  of  1808,  48  Geo.  3,  c.  10*,  by 
section  20  of  which  the  CorporatioD  of  the  Trinity  House 
of  Dept(ord  Strond,  knowo  us  the  Trioity  H  juse,  hai 
power  given  it  to  appoint  inb-c^mmifs'OQfrs  to 
examine  and  report  to  the  Trioity  House  as  to  tbe 
cap  kcity  of  certain  people  who  sought  pilotage 
lioBnces,  That  Act,  it  wsa  provided  by  sec 'ion  77, 
was  only  to  b?  in  forse  for  four  years.  Ooe  of  tbe 
diffioultie*  la  this  case  arlwa  from  the  use  of  the  word 
"distriot"  ia  the  various  Acts  of  Parliament. 
Section  20  of  the  Act  of  1803  3«y8  t>iat  it  shall  be 
lawful  for  the  sitid  corporation  of  the  Trinity  House  of 
Deptford  Strond  to  appoint  from  time  to  time  at  luch 
ports  or  placsB  iu  England  as  thpy  mty  thiiilc  requisite 
(except  within  certain  other  districts  which  are  ex- 
cepted) proper  and  competent  persons,  not  to  exceed 
five  or  be  less  than  three,  at  each  port  or  plane  for 
which  any  such  appointment  shall  be  made,  tbe 
personH  so  to  be  appointed  to  be  called  sub-com- 
missioners of  pilotage.  The  words  ther.*  are  "  ports 
or  places,"  The  Act  goes  no  further.  Upon  that  the 
authorities  of  the  Trinity  House  did  appoint  a  certain 
number  of  persons,  and  iu  180!)  publiithed  in  the 
Londun  Oazettn,  on  the  19th  of  January  of  that  year, 
the  following  notice  :  "  Pursuant  to  the  directions  of 
an  Act  pa*sed  in  tike  forty-eighth  year  of  the  reign 
of  his  present  Majesty,  intitulerl  '  An  Act  for  the  better 
regulation  of  pilots  and  of  the  pilotage  of  ships  and 
vessels  navigating  the  British  seas,*  the  corporation 
of  Trinity  House  of  Deptford  Strond  have  appointed 
and  licensed  pilots  at  Portsmouth  and  Cowes,  and  the 
Isle  of  Wight,  for  the  harbours,  channels,  and  coasts 
within  that  district."  The  word  ia  singular,  "  dis- 
trict," and  therefore  the  original  district  which  was 
made  at  the  tima  by  the  Trinity  Hou.»e  authoritiea 
was  the  district  of  "  Pv>rtsmoulli  and  Cowea  in  the  Isle 
of  Wight,  and  for  the  harbours,  channels,  and  coasts 
within  that  diHtrtot."  Then,  in  the  Gai'ttt,  they  also 
published  the  n  a  lies  of  the  pilots  appointed  at  PortrS- 
mouth,  and  the  notice  says  they  are  '*  licensed  to  take 
charge  of  ships  to  and  from  the  Owers,  eastward, 
without  tho  Isle  of  Wight,  to  Peverell,  westward,  to 
and  from  those  limits  to  all  places  and  porta  with- 
in the  Isle  of  Wight  and  in  and  out  of  St.  Helen's, 
Spitheail,  Portsmouth  Harbour,  Stokes  Bay,  Mother- 
bank,  Southampton  Watsr,  Cowes  Itoada  and  Harbour, 
Yarmouth,  Lymiugton.the  Needlej  and  Otiriatchuroh, 
anl  to  and  from  each  of  these  jwrts  and  places,"  So 
that  yoa  there  have  a  district  created  known  as  tbe 
Portsmouth  and  IsJe  of  Wight  district,  which  includes 
all  the  ports  and  harbours,  for  the  purpose  of  this 
ease,  between  Peverell,  westward,  and  the  Owers 
Lightship,  eastward.  I  neeil  not  trouble  to  read  tbe 
speciflo  licetlo*e8  granted  to  other  persons  of  less  j  nris- 
diotion  than  that  which  I  have  read.  They  are 
appointed  for  limited  di^triots  within  that  one  big 
distriot.  That  was  the  state  of  things  in  1809,  bat  it 
is  also  right  that  I  should  read  the  notice  as  it  refers 
to  Cowes.  The  notice  says :  "The  nimes  of  the  pilots 
appointed  at  Oowes  are  as  follows."  Then  follow  the 
names  of  tho  pilots,  and  they  ore  "  licensed  to  take 
charge  of  ships  to  and  from  the  Owers,  eastward, 
without  the  Isle  of  Wight,  to  Peverell,  westward,  to 
md  from  those  limits  to  all  plicea  and  porta  within 
the  Isle  of  Wight  and  in  and  out  of  St.  Helen's, 
Spithead,  Portsmouth  Harbour,  8tokes  Bay,  Mother - 
bank,  Southampton  Water.  Oowes  Bond  and  Harbour, 
Yarmouth,  Lymington,  the  Needles  and  Christ- 
church."  So  that  yon  here  have  a  distriot  created 
with  two  sets,  apparently,  of  sub-oonuniasioneirs,  who 


shall  examine  and  issue  certifloates  to  pilots  tor  the 
purpose  of  their  being  licensed  by  the  Trinity  Hoo« 
within  that  big  district ;  and  it  is  important  to  see 
that  although  sub- commissioners  are  appointed  at 
two  places— namely,  at  Portsmouth  and  Cowea — the 
district  is  one,  with  two  divisions  in  which  sab- 
commiasioners  are  appointed  for  the  pinrpoM  tmly  of 
the  examination  of  pilots. 

Tbe  next  point  which  I  have  to  make  is  this,  that  at 
that  time,  apparently,  a  book  was  started  by  the  Trinity 
House  aathoridea,  which  has  bean  put  in,  and  wbicn 
is  of  use.  On  p,  5  of  the  book  there  are  the  nttmes 
of  the  sub-commissioners  appointed  for  Cowea,  and 
at  the  top  ia  pat  "  Definition  of  limits  " ;  that  ia  to 
say,  the  definition  within  which  the  examination  by 
the  Bub-commissioneTB  is  to  be  limited  That  ia 
practically  iu  the  sime  words  aa  I  have  just  road 
from  the  notice  in  tbe  QazetCe.  I  ought  to  say  that 
on  p.  5  the  appointments  filling  up  vacanoiea  go 
down  to  September,  1860.  It  may  be  important  to 
notice  that.  Then  on  pp.  53  and  54  yon  g«t  a 
similar  entry  under  tbe  head  of  "  Portsmouth : 
Definition  of  limits."  The  limits  are  exao'ly  the 
same  as  the  Cowes  limits.  Then  yon  get  the  names  of 
fifteen  gentlemen  appointed,  and  of  those  appointfid 
subsequently,  and  the  record  goes  down  to  the  24tb 
of  May,  1860.  Those  are  the  last  datee  on  which 
appointments  were  made.  I  shall  have  to  refer  to 
this  book  later,  but  apparently  there  were  conseouttve 
appointments  to  those  two  places,  Cowes  and  Forts- 
month,  down  to  1860  iu  the  one  case  aid  1866  in 
the  other.  Therefor*  you  have  in  the  Trinity 
House  records  continuous  appointments  of  sab- 
commissioners  at  those  two  places  for  the  parpooe 
of  the  examination  of  persons  who  wished  to  ba 
licensed  as  pilota  by  the  Trinity  House. 

In  1812  tbe  Act  of  S2  Geo,  3,  o  39.  by  section  2« 
re-enacted  section  20  of  the  original  Act  which  I 
have  just  read,  in  identical  words.  Section  23  of 
that  Act  makes  pilotage  compulsory  within  those 
Umita,  and  section  32  introduced  for  the  first  time 
the  word  "districts"  into  the  Act  of  ParUament. 
Section  32  says :  "  Nothing  in  this  Act  shall  extend 
or  be  construed  to  extend  to  the  taking  away, 
abridging,  defeating,  impeaching,  or  interrupting  of 
any  grants,  liberties,  franchises,  or  privileges  hereto- 
fore granted  by  any  charters  or  Acts  of  ParHament  to 
the  pilota  of  the  Trinity  House  of  the  town  of 
Kings  ton- upon- Hull,  or  the  Trinity  House  of  New- 
castie-npnn-Tyne,  or  to  give  any  authority  to  the 
Corporation  of  the  Trinity  House  of  Deptford  Strond, 
within  any  ports  or  dis^cta  having  separate  jurii- 
diction  in  ma'tera  of  pilotage."  One  of  the  dithculties 
in  this  case,  as  I  have  said,  is  the  use  of  the  word 
"  districts."  I  think,  in  that  particular  seotios,  the 
word  "  districta  "  applies  not  to  the  district  within 
which  pilotage  it  made  compulsory,  or  ia  in  operation, 
but  to  the  districts  of  those  three  sets  of  penooa — 
the  Trinity  House  of  the  town  of  Kingston-npon- 
Hall.  the  Trinity  House  of  Newcaatle-npon-TyiM^ 
and  the  Trinity  Houie  of  Deptford  Strond.  It  seems 
to  me  that  the  word  districts  there  is  not  the  same  as 
the  district  which  we  are  inquiring  into.  I  think 
district  means  in  that  section  the  district  of  tli« 
pilotage  authority ;  that  is  to  say,  in  this  case  tbe 
Trinity  House,  and  not  the  port  for  which  anb.ooai- 
missioners  are  appointed,  under  the  Act.  Then  oodbm 
the  Act  of  182o  (6  Geo.  4,  c.  125],  It  T«peala  and  r«- 
enacts  portions  of  the  Act  52  Qm),  3.  Section  5  of  tlte 
Act  repeats  in  identical  words  section  20  of  thepnrrioai 
Act,  to  which  I  have  referred.  So  things  went  on  down 
to  18-13,  and  on  the  5th  of  December,  1843,  apparently 
the  people  of  Southampton,  which  was  a  growing  port, 
thoaght  that  it  was  advisable  that  their  young  oMn 
should  be  able  to  be  examined  before  snb-oommisnoiun 
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ftt  SottUiamptou  for  the  purpoae  of  obtaming  pilotage 
liceoceB.  Acuordingly  a  visit  weib  paid  to  South' 
mmpton  by  a  committee  of  tlie  Trinity  House,  and 
this  in  the  doctim^ot  which  b&a  been  put  in  trith 
wfrnipDce  to  that:  "  Extract  from  report  of  visit  to 
Fortiinoath,  Oowes  and  ^Southampton,  dated  the  6th 
of  December,  1H43."  The  committee  proceeded  to 
Tiflit  Portstaonth,  Cowes  sad  Soathampton  on  business 
connected  with  the  pilotage  eatablishxaents  at  thoae 
porta.  "  The  committee  were  here  (iSouth»mpton) 
waited  upon  by  the  Sub-ComnuBsionera  of  Pilotage, 
namely,  Mr.  Estwick,  Captain  Harington,  and  Mr. 
Spain,  with  whom  the  subject  of  a  separate  sub- 
oommiuion  for  the  port  of  Southampton  was  dia- 
VBiaed  ftt  coiuiderable  length."  Then  the  report 
speaks  of  the  complaints  that  had  been  made,  and 
tue  oommittee  considered  that  the  rare  occurrence  of 
oomplaints  was  "attributable  rather  to  the  incon* 
Tenienoe  to  which  parties  haviiig  cause  for  ditgatis' 
£actiOD  are  at  preseot  lubjeut  from  the  absence  of  all 
proximate  authority,  thaa  to  the  uniform  good  con- 
duct of  the  pilots."  The  report  concluded  :  "  Your 
committee  are  indnced  to  recommend  to  the  court 
th&t  a  sab-ocmmia^ion  of  pilotage  should  be  estab- 
lished at  Southampton,  and  such  regulations  framed 
for  the  conduct  of  the  service  thereat  as  may  be 
deemed  necessary."  Accordingly,  we  find  that  on 
the  23rd  of  April,  18-14.  there  is  published  in  the 
London  QazttU  by  the  authorities  of  tbe  Trinity  House 
in  LondoD  a  notice  similar  to  that  whiuh  I  hare 
already  read  as  hariog  been  published  in  1809.  It 
was  in  these  terms :  "  Pursuant  to  Act  of  Parliament 

Satted  in  the  48th  year  of  the  reign  of  his  late 
[ajeity  King  George  HI.,  intituled  '  An  Act  for  the 
better  refipilation  of  pilots,  and  of  the  pilotage  of 
ships  and  vcaaels  narigsttug  the  British  seas,'  the 
Corporation  of  Trinity  House  of  Deptford  Strond, 
shortly  after  the  passing  of  the  said  Act,  licensed 
pilots  for  Portsmouth,  and  foe  Cowes  in  the  Isle  of 
Wight,  and  the  harbours,  channels,  and  coaits  within 
the  district  caUe  1  '  the  Portsmouth  and  Cowes  district,' 
the  limits  of  which  were  described  and  the  names  of 
the  pilots  so  licensed  were  set  forth  in  the  notice  of 
snob  Uoences  thereupon  pubUahed  as  directed  by  the 
said  Aot ;  and  other  pilots  having  been  licensed  by 
tlve  said  corporation  for  the  said  digfrict,  as  vacanoiea 
have  occurred  or  occasion  required  ' — the  word  dis- 
trict '  is  riogular  throughoat— the  niviues  of  the  pilots 
now  hcensed  for  such  district,  and  the  limits  within 
which  they  are  respectively  licensed  to  aot,  are  herein- 
after set  forth ;  and  pursuant  to  au  Act  passed  in  the 
6th  fear  of  the  reig^  of  his  late  Majesty  King  George 
IT.,  intituled  *  Ao  Act  for  the  amendment  of  the  law 
respecting  pilots  and  pilotage  and  also  for  the  better 
p?«S6rvation  of  floating  lights,  buoy  a  and  beacons,'  the 
said  Corporation  of  Trinity  Hotise  have  lately  licensed 
pilots  for  the  port  of  Southampton  aod  the  coasts 
near  thereto."  Then  it  goes  on  to  give  the  names  of 
the  Portsmouth  pilots  and  their  diatrict,  and  the  word 
"limits"  is  used— "limits  of  their  licances."  The 
limits  are  "  to  and  from  the  Overs,  eastward,  without 
the  lale  of  "VCight,  to  Peverell,  westward,  to  and  from 
those  limits  to  all  places  and  ports  within 
the  Isle  of  Wight  (exceptiag  the  harbours  of 
Chichester  and  Langf^tone)  and  into  and  out  of  St. 
Helen's,  Spithead,  Portsmouth  Harbour,  Stokes  Bay, 
the  Moth^rbsink,  the  Bouthamptoo  Water  (subject  to 
the  regulations  hereinafter  mentioned],  Cowes  Road 
and  Harbour,  Yarmouth,  Lytuiugtsn,  and  the  Needles, ' 
and  to  and  from  each  of  those  ports  and  places." 
Then  there  are  other  people  mentioned  whoso  joris- 
dicti'A  is  more  limited,  and  the  notice  proceeds : 
"  ^e  names  of  the  Cowes  pilots  and  the  limit  of  their 
lioencet  are  as  follows  ...  to  and  from  the 
Owers,  eastward,    without   the    We  of  Wight,  to , 


Peverell,  westward,  to  and  from  those  limits  to  all 
places  and  ports  within  the  Isle  of  Wight,  and  into 
and  out  of  8t.  Helen's,  Spithead,  Portsmouth  Harbour. 
Stokes  B»y,  the  Motherbank,  the  Southampton  Water 
(subject  to  regulations  hereinafter  mpntionod),  Oowes 
Road  and  Harbour,  Yarmouth,  Lymington,  the 
Needles,  Christchurch,  and  to  and  from  each  of  those 
ports  and  places,"  Then  comes  "the  names  of  the 
Southampton  pilots  and  the  limits  of  their  licences 
are  as  follows  .  .  .  from  Cowes  Road,  Stokes 
Bay,  Motherbank  or  St,  Helen's  to  Southampton, 
and  from  Southampton  through  the  several  cbannela 
and  passages  to  sea.''  Then  come  the  regulations  to 
which  I  have  referred:  "Portsmouth  and  Cowes 
pilots  respectively  are  not  to  take  charge  of  any 
vessels  from  Southampton,  or  any  port  of  the  South- 
ampton Water  to  sea  unless  there  shall  not  be  any 
Southampton  pilots  ready  to  take  charge  of  her. 
Southampton  pilots  may  supersede  in  the  charge  of 
any  veaael  bound  to  Southampton  any  Portsmouth 
pilot  or  Cowes  pilot,  when  such  veseel  shall  arrive  at  a 
line  to  be  drawn  fri>m  Eaglehurst  to  the  North-West 
'  Bramble  Buoy,  but  after  she  haa  psssed  auch  line  the 
Portsmouth  or  Cowes  pilot  having  her  in  charge  shall 
not  be  supersedabla  but  may  conduct  her  to  her 
mtiorings."  That  shows  that  it  was  thought 
advisable  that  this  district  should  have  a  third  set  of 
sub-commiasionera  at  Southampton,  and  that  the 
persona  examined  by  the  sub-commisaiouera  at  South- 
ampton and  to  whom  licences  were  granted  by  the 
TriLity  House  had  a  privilege.  They  had  this  privilege, 
that  they  might  conduct  any  vessel  from  Southampton 
to  sea,  but  they  might  not  conduct  any  veaiel  into 
Southampton  except  from  a  line  drawn  from  Eagle- 
hurst to  the  North-West  Bramble  Buoy ;  hut  if  there 
was  not  a  Southampton  pilot  available  at  the  line 
drnwn  between  those  two  points,  then  the  pilot  who 
had  brought  her  up  to  that  point  was  at  liberty  to 
conduct  her  into  Southampton  Water.  That  was  the 
state  of  things  in  184'(.  In  May,  183;t,  there  was  in 
contemplation  a  new  Merchant  Shipping  Act — the 
Act  of  1854 — and  with  a  view  to  the  preparation  of 
that  Act  a  return  was  called  for  from  the  Trinity 
House  by  the  House  of  Commons.  A  return  was 
made  on  the  flth  of  May,  1853,  by  the  Trinity 
Huuse  to  the  House  of  Commons.  On  p.  14  of  that 
return,  at  the  bottom  of  the  page,  you  will  find 
*'  Cowes  and  Portsmouth  districts  " — in  the  plural 
— "Definition  of  limits:  From  the  Owera,  within 
and  without  the  Isle  of  Wight,  to  Peverell,  and 
vice  vena,  and  to  and  from,  acd  into  and  out  of, 
all  ports  and  place*  within  those  limits."  Then 
follows  a  note  which  is  not  important.  On  p.  16, 
under  the  same  heading,  there  appears  this :  "  Ports- 
mouth and  Cowes  pilots  respectively  are  not  to  take 
charge  of  any  vessel  from  Southampton  or  any  part  of 
the  Southampton  Water,  to  sea,  unless  there  shall  not 
be  any  Southampton  pilot  ready  to  take  charge  of 
her.  Southampton  pilots  may  supersede  in  the  charge 
of  any  vessel  bound  to  Southampton  any  Portsmouth 

Silot  or  Cowes  pilot  when  such  vessel  shall  arrive  at  a 
ne  io  be  drawn  from  Eaglehurst  to  the  North - 
West  Bramble  Buoy,  but  after  she  haa  passed  that 
line  the  Portsmouth  or  Cowes  pilot  having  her 
in  charge  shall  not  be  supersedable,  but  may  condiiot 
her  to  her  moorings."  Therefore  a  Cowes  or 
Portsmouth  pilot  may  take  a  vessel  into  South- 
ampton if  there  is  no  Southampton  pilot  at  the  line 
from  Eaglehowt  to  the  Norih  -  West  Bramble 
Buoy.  Then  there  is  this  further  provision :  "Any 
Portsmouth  or  Oowes  pilot  who  shall  take  charge  of 
a  vessel  at  any  of  the  aochoragei  within  the  Isle  of 
Wight,  for  the  purfiose  of  conducting  her  to  South- 
ampton, such  pilot  not  having  brought  her  in  from 
sea,  shall  be  entitled  to  one-third  of  the  Southampton 
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mte  o£  pilotage  if  superseied  by  a  Southampton 
pilot."  Then  I  also  find  for  tlie  first  tim©,  on  p. 
38,  "Southampton  district:  Defioitioii  of  limits: 
From  Cowes  Roads,  Stokes  Bay,  the  Motherbank,  and 
Bpithead,  to  all  ports  and  places  within  the  Bouthaaxp- 
ton  Water  and  from  all  porta  and  places  within  the 
Southampton  Water  to  sea,"  Then,  again,  follow  the 
regulations  I  have  already  read.  That  was  the  stata 
of  things  in  1853,  before  the  Merchant  Shipping  Act 
of  1854  waf  p^ed.  Now  we  come  to  the  Merchant 
Shipping  Act  of  1854,  which  is  17  &  18  Vict.  o.  104. 
Section  331  says;  "  Every  pilotage  authority" — in 
this  case  the  Corporation  of  the  Trinity  H'luse  of 
Deptford  Stroud — "  shall  retain  all  powers  and  juris- 
diction which  it  notv  lawfully  possesses,  so  far  as  the 
same  are  consistent  with  the  provisions  of  tbii  Act.'' 
Section  337  aaya :  "  Every  pilotage  authority  shall 
deliver  periodically  to  the  Board  of  Trade,  in  such 
form  and  at  snoh  times  as  such  hoard  require!,  returns 
of  the  following  particulars  with  regard  to  pilotage 
■within  the  port  or  (^strict  under  the  jttriadiction 
of  such  authority,"  That  word  "district"  clearly 
applies  in  that  section  to  the  whole  district  under 
the  Corporation  of  the  Triuity  House  of  Dept- 
ford Strond,  The  parliouliirs  to  be  given  are  as  to 
the  regulations  in  force,  the  names  and  ages  of  aU 
pilots  or  apprenticea,  the  service  for  which  each  pilot, 
&a..  is  licensed,  the  rates  of  pilotage,  the  total 
amount  received  for  pilotage,  and  the  receipts  and 
expenditure.  Section  340  gives  power  to  thfi  Cor- 
poration of  Trinity  Houie  to  issue  pilotage  certificates 
to  masters  and  mat«s  within  their  district.  Section 
34!>  is  of  importance  because  it  uses  the  word 
"limits"  as  apart  from  "district,"  It  read*: 
"  Every  qualified  pilot  shall  receive  on  his  appoint- 
ment a  licence  containing  his  same  and  usu^  place 
of  abode,  together  with  a  description  of  his  person, 
and  a  specification  of  the  limits  within  which  he  is 
qualified  to  act,"  &c.  Section  353  reads:  "Subject 
to  any  alteration  to  be  made  by  any  pilotage  authority 
in  pursuance  of  the  power  hereinbefore  in  that  behalf 
given,  the  employment  of  pilots  shall  continue  to  ba 
compulsory  in  all  districts  in  which  the  same  was  by 
law  compulaory  immediataly  before  the  time  when 
this  Act  comes  into  operation;  and  all  eiemptions 
from  compulaory  pilotage  then  existing  within  such 
districts  shall  also  continue  in  force."  The  eeotion 
simply  continues  compulsory  pilotsge.  Sction  ,168 
says:  "The  Trinity  House  may,  in  exprcise  of  the 
general  power  hereinbefore  given  to  all  pilotage 
authorities,  of  doing  certain  things  in  relation  to 
pilotage  matters,  alter  such  of  the  provisions  herein- 
after contained  as  are  expressed  to  be  subject  to 
alteration  by  thtm  in  the  same  manner  and  to  the 
same  extent  as  they  might  have  altered  the 
same  it  such  provisions  had  been  contained  in  any 
previous  Act  of  Parliament  instead  of  in  this  Act." 
Section  369  saya :  "  The  Trinity  House  shall  continue 
to  appoint  sub-commissioners,  not  being  more  than 
five  nor  less  than  three  in  number,  for  the  purpose  of 
examining  pilots  in  all  districts  in  which  they  have 
been  used  to  make  suah  appointments  " — that  muit 
refer  to  the  smaller  districts— the  special  district  in 
which  they  are  dealing  in  respect  of  this  particular 
provision  —  'and  may,  witti  the  con  lent  of  Her 
Majesty  in  Council,  hut  not  otherwise,  appoint  like 
sub-ooinmi«Bioners  for  any  other  district  in  which  no 
particular  provision  is  made  by  any  Act  of  Parlia- 
ment or  charter  for  the  appointment  of  pUots ;  but  no 
pLotago  district  already  under  the  authority  of  any 
Bub-commissioners  appointed  by  the  Trinity  House 
shall  be  extended,  except  with  such  consent  as  afore- 
said, and  no  sub-eommissioQers  so  appointed  shall  be 
deemed  to  ba  pilotage  authorities  within  the  niMning 
of  this  Act."    That  is  ■  very  complicated  sectioa. 


because  you  find  in  it  the  word  "district"  naeiin 
two  aenaea.  "  Dtrtrict "  in  one  part  of  the  section 
refers  to  the  whole  district  of  the  Trinity  Hotiae  of 
Dsptford  Strond,  and  the  other  is  the  district  of  the 
sub-oommissioners.  The  district  of  the  sab-com- 
missioners, as  we  know,  has  nothing  to  do  with 
licences,  but  only  with  examination ;  and  therefore, 
aa  far  as  I  am  able  to  read  that  section,  it  does  not 
affect  the  question  of  the  pilotage  district.  It  only 
has  to  deal  with  suh-commissioners'  districts  for  the 
purpose  of  examination.  Section  370  speaks  of  what 
the  pilotage  authority's  district!  are.  It  speaks  of  tbe 
Trinity  House  having  outport  districts.  Tliat  with 
which  we  are  dealing  is  one,  or  more,  as  the 
case  may  bs.  Section  37S  is  the  compulsory  pitot^e 
lection :  "  Subject  to  any  alteration  to  06  mAde  by 
the  Trinity  House,  and  to  the  exemptions  heremafter 
oontained,  the  pilotage  districts  of  the  Trinity  House 
within  which  the  employment  of  pilots  ii  compolsory 
are  the  London  diatnct  and  the  Trimty  House  out- 
port  districts,"  &c.  Section  37S,  sub-sectioQ  6,  is  as 
follows :  "  Ships  passing  through  the  limits  of  any 
pilotage  district  on  thetr  voyages  between  two  places 
both  situate  out  of  such  Umtts,  and  not  baing  bound 
to  any  place  within  such  limits  nor  anchoring 
therein,"  shall  bo  exempted  from  compulsory  pilotage 
in  the  Trinity  House  outport  districts  That  is  the 
first  instance  of  this  provtaion  of  exemption  that  I 
have  been  able  to  discover,  but  which  is  very  strongly 
relied  upon  by  those  who  suggest  that  in  the  case  of 
The  Neio  York  there  was  no  compulsory  pilotage. 
On  the  11th  of  August,  1853,  a  return  was  made 
pursuant  to  ,the  Act  of  16  &  17  Vict.  o.  129,  That 
return,  at  pp.  30-32,  under  the  heading  of  "  Obwes 
■nd  Portsmouth  districts"  —  the  word  is  plural  — 
repeats  the  regulations  I  have  already  read,  ^d  gives 
tbe  names  of  a  long  list  of  pilots  and  also  the  limits 
of  their  licences.  The  words  are  not  "limits  of 
district  "  but  "  limits  of  licence,"  Then,  on  p.  73  of 
the  same  return,  you  have  got  "Southampton  dis- 
trict: Definition  of  limit*,"  and  the  same  particulars 
aad  regulations.  So  you  get  here,  after  the  Act 
of  18i34,  a  return  showing  that  the  same  regula- 
tions were  applicable  as  had  been  applioah'e  before 
that  Act  was  passed.  On  the  2 1st  of  April,  186^, 
I  find  this :  ''  Extract  from  the  Warden's  (of 
the  Trinity  House)  minutes.— -A  reference  from  the 
board  was  considered  upon  the  subject  of  the 
proposed  consolidation  of  the  pilotage  districts 
of  Cowea,  Portsmouth,  and  Southampton  into  one 
diatrict.  It  was,  after  deliberation,  resolved  to 
recommend  to  the  court  that  tbe  sub-commissioners 
at  Cowes  and  Fort^tn'^uth  ba  abolished,  and  that  one 
sub-commission  of  five  members  he  formed  at  South- 
ampton, of  which  the  collectors  at  Cowes,  Ports- 
mouth, and  Southampton  shall  be  members  for  the 
management  of  the  three  districts,  with  the  ultimate 
view  of  amalgamating  the  whole  into  one  district," 
That  was  confirmed  on  the  5th  of  May,  1868,  There- 
fore you  see  that  the  Trinity  House  at  that  time, 
having  started  with  a  district  at  Cowea  and  Ports- 
mouth, and  having  subsequently  made  a  sub-division 
of  that  one  district  and  Southampton,  found  it  advis- 
able that  that  nhould  be  altered,  and  that  there  should 
be  only  one  district,  which  we  find  was  called  the  Isle 
of  Wight  diatrict.  That  was  carried  out  by  the 
Trinity  House  by  having  a  fresh  page  in  their  sub- 
commissioners'  b.'ok,  to  which  I  have  ^raady  referred. 
On  p.  27  of  that  book  yon  get  a  new  entry,  "  Isle 
of  Wight  district."  That  page  Ix^gins  with  the  23td 
of  July,  1S6S,  and  goei  down  to  the  13th  of  June, 
1873.  So  that  the  reg'ilation  of  1868  was  carried  inio 
effect  and  the  pilots  had  jurisdiction  apparently 
over  the  whole  of  that  district  as  one  district. 
On  the  12th  of  February,  1875,  a  further  alteratlaa 
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made :  "  Extract  from  the  Warden's  miautes, 
dated  the  I2th  of  February,  1875.  The  report  of  the 
Visiting  Committee  to  the  Isle  of  Wight  district  wai 
read  and  the  recommendation  therein  having  been 
discussed,  it  was  agreed  to  recommend  to  the  bsaid : 
That  the  Isle  of  Wight  district  be  for  the  futura 
divided  into  two— one  to  ba  called  the  '  Southampton ' 
and  tbe  other  the  '  Isle  of  Wight '  district :  that  the 
limits  of  Southampton  district  he  from  a  line  drawn 
from  the  Lepe  Buoy  to  Lee  Point  into  Southampton, 
and  from  Southampton  to  the  tea  ;  that  the  limits  of 
Isle  of  Wight  distriot  be  from  Peverell  to  the  Owers, 
BZL'^ting  within  the  Poole  and  Southampton 
distriota."  That  wai  confirmed  hf  a  minute  of  the 
2ad  of  March,  1875  :  and  we  find  a  new  page  entered 
ia  the  sub-cotnmiaHionei'ii' bojk.  On  p.  11  we  find 
"  Isle  of  Wight  district,  Oowos  and  Portsmouth ; 
Defini'ion  of  limits :  From  Peverell  to  the  Owart 
(flxuepting  within  the  Poole  and  Southampton 
districts)."  The  last  entry  is  in  1903.  On  p,  12  we 
bave;  "  Southampton:  Definition  of  limits:  From  aline 
drawn  from  Lepe  Buoy  to  Lee  Point,  in  to  Southamp- 
ton, and  from  Southampton  to  sea."  The  first 
entry  is  on  the  24th  of  February,  1B75,  and  the  last 
cm  the  2Tth  of  June,  1901.  So  things  have  coU' 
tiaued  with  that  alteration  from  that  date,  and  the 
qoettion  that  is  raised  before  me  is  this :  The 
Atiage,  the  outward  bound  vessel,  started  from 
Southampt£ia,  and  ahe  was  botiod  oat  to  sea,  and 
therefore  undoubtedly  she  was  in  charge  of  a  pilot 
■who  bad  a  licence  to  take  that  vessel  from  South- 
ampton to  sea,  and  she  was  under  compulsory  pilotage. 
Tht  lf«m  York  was  a  vessel  which  had  come  in  from 
Amerioa,  touching  at  Cherbourg,  and  was  <m  her  way 
from  that  port  to  Southampton.  She  was  boarded 
by  a  pilot  who  was  licensed  to  take  charge  of  vessels 
from  Peveroll  to  the  Owers,  excepting  within  the 
Poole  and  Southampton  districts .  He  wai  licensed 
for  the  spot  at  which  the  collision  took  place.  There- 
fore the  position  was  this  :  That  the  pilot  was  lioenssd 
to  take  that  vessel  as  far  as  where  the  Southampton 
district  begins — that  is.  to  a,  line  drawn  from  Lope 
Buoy  to  Lee  Point.  That  was  within  the  original 
district  of  the  Trinity  House  of  Deptford  Strond, 
from  the  original  da'e  I  have  given,  1809  Now, 
the  question  is  whether  The  Xtiu  York  comes 
within  the  words  of  section  605  of  the  Merchant 
Shipping  Act,  1S94.  The  words  of  that  section  are  as 
follows  :  "  The  master  and  owner  of  any  ship  passing 
throngh  any  pilotage  district  in  the  United  Kingdom 
on  a  voyage  between  two  places  both  situate  out  of 
that  district  shall  ba  exempted  from  any  obligation 
to  employ  a  pilot  iu  that  district  or  to  pay  pilot  ige 
imtes  when  D<it  employing  a  pilot  within  th«t 
district."  Now  ths  word  "  dittrict  "  is  the  whole 
pTint.  Has  th»t  district  wheh  was  originally  sta'tei 
in  1S09  ceased  to  be  the  district  within  the  meining 
of  this  section  P  As  I  reai  the  sections  and  the 
T«gnl«tion«  and  the  various  reports,  thf.  Trinity  House 
have  never  altert^  the  district — this  district  from 
Pevarell  to  the  Owers.  What  they  have  altered  is 
tb«  limits  of  ths  pilots'  licences.  They  have  viried 
horn  time  to  time  the  limits  within  which  various 
pilots  shall  have  power  to  navigate  ships  under  their 
compulsory  p  iwer,  and  there  is  a  section  in  one  of  the 
Aot»— I  think  it  is  section  369  of  the  Act  of  185-4 — 
which  savs  that  so  far  as  the  sub-commissioners  are 
ooDoeratd  they  shall  not  be  given  extended  jurislic- 
tion  •loept  by  Order  in  Council.  It  is  very  puzzling  to 
know  exactly  what  that  means,  hut  my  view  is  tbis,  that 
the  Trinity  Honse  of  Deptford  Strood,  having  origin- 
ally got  this  one  district,  the  Cowes  and  Portsmouth 
district,  which  inolnded  Sou'hamptjn  Water,  have 
never  altered  that  district.  They  have  made  suh- 
distriots  in  it,  bnt  the  one  district  has  never  been 


altered  ;  th  it  i  <,  the  district  from  the  0  #ers  Lightship, 
eastward,  to  Peverell,  westward.  Although  for 
convenience  they  have  made  regulations  from  time 
to_  time  varying  the  jurisdiction  of  the  snb-com- 
missioners  wht  are  to  examine  pilots,  and  althongh 
they  have  made  different  arrangements  for  the 
lieenoei,  that  is  to  say,  the  extent  to  which  any 
particdar  person  may  hold  a  licence,  still  one  district 
remains  as  the  pilotage  district  in  that  particular  part 
of  England  under  the  authority  of  the  Trinity  House 
of  Deptford  Stroad.  Therefore  I  do  not  think  that 
this  p^rtLcuUr  exeosption  seotioD  renders  a  vessel  free 
from  compulsory  puotage  if  she  is  coming  from  a 
port  outside  that  district  into  Southampton.  I  think 
she  is  still  within  the  district  of  the  Isle  of  Wight,  as 
originally  constituted,  and  she  was  ander  compnlsory 
pilotage  iu  the  Solent,  as  being  part  of  the  original 
district  which  has  never  Teally  been  altered.  For 
these  reasons  I  think  The  Nem  York  was  also  subject  to 
the  law  of  compnlsory  pilotage,  and  the  judgment  of 
the  President  saying  that  these  two  pi  Lota  were  the 
people  who  were  to  blame  is  to  be  re  id  as  meaning 
that  the  vessels  were  exempted  in  consequence  of  their 
being  under  compulsory  pilotage. 

No  cotta  on  tithtr  tide. 

Solicitors  for  the  plaintiffs,  Thomai  Cooper  &  Co., 
for  Hilt,  DiiJ^inton,  Dickinson,  Hilt,  <fc  Rihtrtt,  Liver- 
pool. 

Solicitors  for  the  defendant),  Frethfitldt, 


Deo.  18. 


Court  of  Rpptal. 

From  K.  B.  D.  1 

(Collins,  M.R,  and  Barnes,  P.}/ 

Mdtzekbscheb  V,  La  Asioi;kadoea  Espahola.  {a.) 

Pradice — lFri"( — Service  out  of  the  juri4dietwji— Con- 
tract to  he  performed  within  the  jurisdiction — Breach 
within  the  jurisdiction — Conlraet  of  agency  Jhr 
Eaytand — Wrongfitl  termination  of  agency — J?.  S.C., 
1883,  orrf.  11,  r.  1  (e). 

Bij  (I  conlraet  jTiatfe  abroad  th*  defendants,  a  foreign 
insurance  company,  appointed  the  plaintiff »,  a  firm 
carry  htg  on  hnsintst  in  London,  to  he  their  agents  for  the 
United  Kingdom  and  certain  other  countries/or  aperioil 
of  fine  yean.  Before  the  expiration  of  the  term  the 
plaintiffs  received  a  letter  from  a  repreientntive  0/  the 
defendittitt,  written  in  London,  putting  an  end  to  the 
agency.  The  pl'iinti_ff»  obtained  leave  under  ord.  11,  r. 
1  (e).  to  serve  on  the  defendants  out  of  the  jurisdiction  u 
writ  of  summons  in  an  action  for  breach  of  the  contract 
of  agency. 

Held,  thai  the  order  for  service  out  of  the  jurisdiction 
uni»  rightly  made ;  for  the  breach  alleged  by  the  plaintiff* 
was  a  bretich  within  the  jariidiction  of  a  contract  to  be 
performed  6y  the  defendants  within  the  jarisdiction. 

Appeal  by  the  defendants  from  the  refusal  of 
Pbillimore,  J.,  to  set  aside  an  order  for  service  of  a 
writ  of  suEiuionB  out  of  the  jurisdiction. 

The  plaintiffs,  Franz  Ferdinand  Mutzenheoher,  Carl 
Christien  Stahl,  Glaus  Heinrich  Ernst  Sonksen,  and 
James  Qold,  carried  on  bust  cess  together  as  inauraooe 
agents  in  the  Oity  of  London  under  a  firm  name. 

The  defendants  were  a  Spanish  insurance  company 
domiciled  in  Ssnta  Cruz  de  Teneriffe,  in  the  Canary 
Islands. 

On   the  Tth  of  Ootober,   1903,  an  agreement  of 

(a,]  BepoTtad  by  F.  O.  KiroKSB,  Enq.,  Bftni«tar< 
at-Lsw. 
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agency  in  writing  in  the  Spamsli  language  was  entered 
into  at  Teceriffo  between  the  defendants  and  the 
plaintiffs. 

By  the  agreement  the  partiei  were  thai  deBcrihed  ; 
"La  Aseguradora  Espanola,  a  Spanish  iosurance 
company  domioiled  in  Santa  Cruz  de  TeneritFa,  reprn- 
sented  by  its  general  m«tiager,  Mr.  Caudido  Atarco, 
and  hereinafter  called  'the  company,'  of  the  one  jiart, 
and  Messrs.  P.  MntzenbHcher,  Stabl  Sonksen,  and 
G-old,  residing  in  the  City  of  London,  No.  !3  and  14, 
Comiiill,  represented  by  Mr.  C.  H.  E.  Sonkien  and 
Mr.  Jacnea  Gold,  hereinafter  called  '  the  agents,'  of 
the  other  part 

The  agreement  contuned,  infer  alia,  the  following 
clauses  : 

Clause  1. — "The  company  appoints  the  agents  their 
exduaive  representatives  for  the  United  Kingdom  of 
Great  Britain  and  Ireland  and  her  colonies  and 
dominions  across  the  leas,  for  the  Continent  of  Europe 
with  the  exception  of  Spain,  Portugal,  and  Turkey, 
and  for  the  United  States  of  North  America." 

danso  2, — "  The  business  which  the  agents  have  to 
transact  for  the  company  consists  o(  the  following  : 
Beinsurancea  against  fire  aod  maritime  insurances 
and  (or)  maritime  reinsurances,  and  in  the  United 
States  of  North  America  insurance  against  fire 
generally  known  under  the  designation  of  '  surplus  ' 
or  '  affidavit '  business," 

Clause  3, — "  The  company  binds  itself  not  to  under- 
take any  business  whicti  comes  withia  the  jurisdic- 
tion of  this  agreement  without  the  intervention  of 
the  agents,  but  may  accept  any  buiiness  oBfered  by 
Spanish  companies.  Of  all  contracts  offered  by  the 
intermediation  of  any  other  party  or  person  a  copy 
shall  be  ^ven  to  the  ag^ta  in  order  that  the  same 
may  decide  on  its  acceptance  or  rejection." 

ClauflB  4  provided  for  the  giving  by  the  company 
to  the  agents  of  a  power  ot  attorney. 

Clauses  5  and  6  dealt  with  the  duties  of  the 
agents. 

Clause  7  dealt  with  the  remuneration  of  the 
agents. 

Clause  8  dealt  with  weekly  reports  to  be  made  by 
the  agents  of  the  company. 

Clause  9. — "  The  agenta  shall  render  accounts  to 
the  company  in  the  following  manner— namely ;  (a) 
Fire  and  maritime  reinsurance  business  under  con- 
vention and  optional  fire  insurance  business.  The 
agents  shall  send  aocounts  to  the  company  as  soon  as 
they  receive  such  after  having  examined  the  same 
and  found  them  correct.  (6)  Maritime  inanrance 
options!  maritime  reinsurance  business  and  surphis 
business  of  the  United  States.  Within  three  weeks 
from  the  end  of  every  three  months  the  agents  shall 
render  account  to  the  company,  crediting  same  with 
the  gross  premiums  of  all  the  policies  issued  during 
the  three  months,  less  the  returns  and  the  money 
received  from  the  company  or  drawn  agaicst  the 
banking  account  of  the  company  in  London  for  the 
payment  of  losaes,  ifcc.  and  debiting  the  company 
with  all  the  losses  settled  and  paid  diiring  the  said 
period  and  with  the  money  paid  to  the  company  or 
into  the  banking  acco-int  of  the  company  in  London 
for  premiums  received  during  the  said  three  months, 
It  is  nndersl^od  that  all  the  balances  of  account  shall 
be  debited  to  the  company  only  after  they  have  been 
actually  received  by  the  agenta," 

CkuBBs  10  and  1 1  dealt  withtheform  of  the  account*. 

Clause  12.—'-  The  accounts  current  which  are  to  be 
rendered  by  the  agents  in  \drtue  of  clause  10  of  this 
agreement  must,  Asides,  be  aooompaniod  by  a  bank- 
ing account  showing  the  receipts  and  payments  of 
the  company  in  London  during  the  three  months, 
and  abo  by  the  vouchers  for  the  items  to  the  debit 
or  to  the  credit  of  the  company." 


Clause  IS.— "  A«  a  guarantee  for  the  falfllmant  of 
their  obhgations  and  in  the  interest  of  a  continnoaa 
development  of  their  buainesa,  the  company  under- 
takes to  open  at  a  bank  or  a  banking  firm  in  Loadoo, 
for  the  exclusive  use  of  the  business  obtained  by  the 
agents,  banking  credits  up  to  the  amount  of  £10.000 
in  the  following  manner:  (d)  A  banking  oredit  of 
£5,000  for  the  maritime  sections.  .  .  ,  (6)  A 
banking  credit  of  £.5,000  for  the  fire  section.  .  .  . 
The  company  moreover  undertakes  to  deposit  in 
account  current  in  the  name  of  the  agents  in  a  bank 
or  a  bankiog  firm  in  London  the  sum  of  £l,d0O, 
which  shall  be  placed  entirely  or  in  partial  smns  in 
deposit  account  or  shall  remain  in  the  oorrentaocount 
as  the  agents  may  think  advisable,  but  bIwajb  in 
accordance  with  the  requiremaots  of  the  bosineaa." 

By  clause  19  the  agreement  was  made  for  a  poiod 
of  five  years  from  the  7th  of  October,  1903. 

The  business  of  the  agency,  as  contemplated  by 
the  agreement,  was  carried  on  at  the  plaintiffs'  ofHoes 
for  a  little  more  than  a  year. 

On  the  27th  of  October,  1904,  the  plaintiffn  received 
a  letter  from  Mr.  Zacario  Alarco,  the  agent-general 
of  the  defendant  company,  who  wai  then  in  London, 
declaring  the  agreement  of  agency  void  from  that 
date.  The  plaintiffs  were  subsequently  served  with  » 
copy  of  a  deed  of  revocation  of  the  agref  ment  by  the 
company,  ratifying  what  had  been  done  by  theii 
agent-genersl. 

The  plaintiff*  applied  for  and  obtained  an  order, 
under  ord,  11,  r.  1  (e),  giving  them  leave  to  serve  out 
of  the  jurisdiction  a  writ  of  summons  in  an  action 
against  defendants  to  recover  damages  for  breach  of 
the  agreement  of  agency.  That  rule  is  as  follows : 
•'  Service  out  of  the  jnriadictioa  of  a  writ  of  snmmoni 
or  notice  of  a  writ  of  sommODS  may  be  allowed  by 
ttie  O'Jurt  or  a  judge  whenever  .  .  .  the  actios 
is  foonded  on  any  breach  or  alleged  breach  within 
the_  jurisdiction  of  any  contract,  wherever  made, 
which,  according  to  the  terms  thereof,  ought  to  be 
performed  within  the  jurisdiction,  unless  the  defendant 
is  domiciled  or  ordinarily  resident  ia  Scotland  or 
Ireland." 

The  defendants  took  out  a  summons  to  have  the 
order  giving  leave  to  serve  the  writ  ont  of  the  j  arts- 
die  tion  set  aside.  Philhmore,  J.,  diamissed  the 
summons,  and  the  defendants  appealed. 

Emery,  for  the  defendant^.— This  case  does  not 
oonoe  within  or*.  U,  r.  1(e).  In  order  that  a  plain- 
tiff may  be  entitled  to  leave  to  serve  a  writ  out  of  the 
jurisdiction  under  that  rule,  he  must  show  two  tUagt 
—first,  a  contract  which,  according  to  the  termi 
thereof,  ought  to  be  performed  within  the  jurisdic- 
tion ;  and  secondly,  a  breach  within  the  jurisdiotioi). 
But  with  regard  to  the  first  of  those  conditions,  it  it 
not  enough  for  the  plaintiff  to  show  that  some  p  rft 
of  the  contract  was  to  be  performed  within  the 
jurisdiction ;  he  must  show  that  that  part  of  the 
contract  which  he  alleges  to  have  been  broken  waa  to 
be  performed  within  the  juriadiction.  In  Rein  v,  Stein^ 
[1892]  1  Q.  B.  753,  40  W.  E.  Dig.  192,  Lindley, 
L  J.,  said:  "  I  do  not  understand  that  it  is  the 
whole  of  the  contract  that  has  to  be  performed 
within  the  jurisdiction.  It  is  sufficient  if  some  part 
of  it  is  to  be  performed  within  the  jurisdiction,  and 
if  there  in  a  breach  of  that  part  of  it  withia  the 
juriadiction":  see  Comber  v.  Leyland,  [18981  A,  C. 
524,  47  W.  E.  Dig.  159.  Here  the  plaintiffs  do  not 
allege  a  breach  by  the  defendants  of  anything  wMoh, 
according  to  the  temu  of  the  contract,  was  to  be 
performed  by  them  within  the  jurisdiction.  The  only 
alleged  breach  for  which  the  plaintiffs  claim  damage* 
is  in  substance  a  diamiisal,  a  termination  of  the  ooa- 
tract  of  agency  before  the  term  had  ex|dr«d.    TIm 
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defendants  are  an  iDiiirance  companf  domidled  in  the 
ialBiid  of  Teneriffe,  and  they  have  no  office  outside  the 
dominiona  of  Spain,  AU  that  had  to  be  performed  hy 
them  tmder  the  oontract  had  to  be  performed  by  them 
whera  they  reside — viz.,  outalde  the  j  orisdictioii.  The 
mere  fact  that  the  plaintiffii  had  under  the  contract  to 
do  certaiii  things  in  this  conntiy  does  not  make  the 
contract,  as  agaiuBt  the  dtifeadanta,  one  which  had  to 
be  performed  here  within  the  meaning  of  the  rule, 
Further,  the  alleged  broach  itself  did  not  take  place 
"within  the  jurisdiction.  The  actual  notion  of  dismissal 
was  written  by  another  agent  in  this  coimtrr.  But 
he  acted  on  instructions  given  by  the  defendants  in 
Teneriffe:  see  HoUnnd  v.  Bennett,  50  W.  E.  401, 
[1902]  1  K  B.  867  ;  Chtrry  v.  Thompsm,  20  W.  R. 
1029,  L,  E.  7  Q,  B.  o73. 

Scruiton,  K.C,  and  Arthur  Prikhard,  for  the 
pilMntiffs. — The  case  comen  within  the  rule.  From 
the  terms  of  the  agreement  it  is  manifest  that  the 
contract  ia  one  which  was  to  be  performed  in  this 
country.  The  obligation  imposed  by  the  contract  on 
the  defendants,  of  which  the  plaintiffs  allege  that 
there  has  been  a  breach,  is  aa  obligation  arising  from 
two  injplied  covenants.  These  covenanta  are— first, 
a  negative  covenant,  not  to  do  anything  which  would 
interfere  with  the  carrying  on  by  the  plaintiffs  of  the 
business  of  the  agency  for  five  years ;  and,  second,  a 
positive  covenant,  to  do  whatever  might  be  necessary 
to  aaaiat  the  plaintiffs  in  carrying  on  the  bosiness  of 
the  agency  for  five  years.  The  obligation,  whether  it 
arose  from  the  negative  covenant  or  the  positive 
covenant,  was  equally  an  obligation  which  was  to  be 
performed  in  this  country.    The  breach  also  took 

glaoe  in  this  country.  This  case  is  outside  the  decision 
1  Solland  V,  Sennttt.  There  the  court  thought  that 
the  breach  occurred  out  of  the  jurisdiction.  Here  the 
dismissal  of  the  plaintiffs  by  the  agent-general  of  the 
defendants  clearly  took  place  in  England. 

They  also  cited  Duvtl  tfc  Co.  ( Limitid)  v.  Oani,  53 
W.  E,  106,  [1904]  2  K,  B.  683, 

(JOLUBB,  M.B. — This  case  nadonbtedly  raises  a 
nice  question.  The  appUoation  which  originated  the 
discussion  was  one  for  leave  to  serve  a  writ  out  of  the 
Jtuisdiotion  is  an  action  by  a  firm  of  London  agents, 
against  a  Spanish  company  by  whom  the  firm  had  been 
employed  to  act  as  their  agents  of  Enftland  upon  the 
terms  of  an  agreement  to  which  Z  will  refer.  The 
plaintiff  firm  were  summarily  dismissed  from  the 
agency,  after  acting  for  about  a  year,  by  »  repre- 
■entattve  of  the  Spanish  company,  who  came  to 
Enijland  charged,  ai  we  are  given  to  understand, 
with  the  duty  of  considering  the  position  of  the  agents 
•od  having  full  discretion  to  determine  what  steps 
should  be  taken  in  regard  to  them.  The  representa- 
tive exercised  his  discretion  by  writing  in  London  a 
letter  of  summitry  dismissal  to  the  agents.  The 
agents  thereupon  applied  for  leave  to  serve  a  writ  of 
summons  out  of  the  jurisdiction,  and  the  rnle  under 
which  they  applied  is  ord.  11.  r,  1  (e).  That  rule 
allows  service  ont  of  the  jurisdiction  whenever  "the 
action  is  founded  on  any  breach  or  alleged  breach 
within  the  jurisdiction  of  any  contract,  wherever 
made,  which,  according  to  the  t«rras  thereof,  ought  to 
be  performed  within  the  juriadiction."  Undoubtedly 
this  contract,  so  far  as  the  agents  were  concerned, 
was  to  be  performed  within  the  j  ur>adictiont  but  the 
qnestion  ia  whether  equally,  within  the  words 
of  the  rule,  the  contract  wai  nnt  one  which 
ought  to  be  performed  by  the  defendants,  the 
principals,  with^  the  jtuisdiotion.  First  of  all. 
with  regard  to  the  nature  of  this  contract  of 
agency,  the  material  words  of  the  agreement  are 
these  :  [His  lordship  read  clause  2  of  the  agreement  J 
Clause   1  defines  the  extent  of  the  agency.      [Hia 


lordship  read  clause  1.]  It  ia  perfectly  clear  that  the 
contract  does  embrace  the  United  Kingdom,  and 
apparently  makes  it  the  principal  place  where  the 
work  was  to  be  carried  on  by  the  agents.  That  is 
shown  by  the  referenoe  in  the  contract  to  the  parties, 
who  were  described  as  being  the  company  domiciled 
in  Teneriffe  represented  by  its  general  manager  of  the 
one  part  and  the  plaintiffs  residing  in  the  Oity  of 
London  of  the  other  part.  Then  follow  a  number  of 
daojes  de&ning  the  oonrae  of  business,  the  duties  of 
the  agents,  and  their  remtineration,  and  further  what 
thingrs  were  to  be  done  by  the  employers,  which 
include  their  putting  the  agents  in  credit  at  a 
particular  bank  up  to  a  certain  amount. 

The  point  taken  before  us  ia  that  the  contract, 
to  be  brought  within  ord.  11,  r.  1  (e),  must  be  one 
which  ought  to  be  performed  within  the  jurisdiction, 
and  that  the  breach  must  also  be  within  the  juris- 
diction. T  do  not  think  there  is  any  doubt  but  that 
the  breach  was  within  the  jurisdiction.  No  difficulty 
arises  in  the  present  case  of  the  kind  which  arose  in 
Cherrt/  v.  Thontpton,  where  a  letter  was  sent  from 
abroad.  Here,  if  there  was  a  breach,  it  was  com- 
mitted in  England  by  a  representative  who  came  to 
this  country  from  Spanish  territory.  The  agency 
could  not  be  determined  till  that  representative 
had  inquiied  into  the  agency.  The  breaking  of 
the  oontract  was  an  act  of  that  representative  acting 
for  his  principals  ;  therefore  it  was  a  breach  by  the 
principals  committed  in  England, 

Then  comes  the  point,  which  nndoubtedly  raises  a 
question  of  more  difficulty,  whether  the  contract  is 
one  of  which  it  can  be  said  that  it  ought  to  be  per- 
formed within  the  jurisdiction.  So  far  as  concerns 
that  port  of  the  contract  which  had  to  be  performed 
by  the  agents,  it  appears  to  be  a  contract  which 
comes  within  the  words  of  the  rule ;  because,  though 
it  involves  the  doing  by  the  agents  of  things  elaewhere, 
it  certainly  involvea,  I  think,  that  the  principal  part 
of  their  duties  was  to  be  peiformed  in  this  country. 
But  it  is  contended  that  that  is  not  enough,  that  it 
ia  necessary  to  show  that  the  contract  ia  one  which 
had  to  be  performed  within  the  juriadiction  by  the 
person  who  is  sought  to  be  sued.  That  may  be  true, 
and  I  will  try  this  case  by  that  test.  Is  this  a  contract 
which,  according  to  its  terms,  ought  to  be  performed 
by  the  defendants  within  the  jurisdiction  ?  I  think  it 
is.  There  are  in  the  contract  reciprocal  obUgiitions, 
one  on  the  principals  to  employ  the  agents  in  England, 
the  other  on  the  agents  to  carry  on  in  England  a  part 
of  the  principals'  business.  If  any  peraon  un vexed  by 
the  atudy  of  decisiona  were  aaked  where  this  contract 
waa  to  be  performed  by  the  defendants,  he  would 
probably  anawer,  Where  the  work  of  the  agency  was 
to  be  done — that  ia  to  say,  in  London.  The  defend- 
ants were  under  a  double  obligation  —  they  were 
boimd  both  to  refrain  from  interfeiing  with  the 
agents  in  the  fulfilment  of  their  duties,  and  also  to 
assist  them  in  the  fulfilment  of  those  duties  by  doing 
in  this  country  anything  that  might  be  necessary  for 
that  purpose.  In  my  opinion,  there  was  an  obliga- 
tion on  them  fettering  their  acts  so  as  to  make  it  just 
as  much  a  breach  in  this  country  if  they  did  an  act 
which  they  were  bound  to  refrain  from  doing,  as  if 
thoy  made  default  in  doing  anything  that  they  were 
under  an  active  obligation  to  do.  There  was  an 
obligation  equally  in  either  ciise ;  only  in  the  one 
cue  it  was  to  be  performed  by  abstention,  and  in  the 
other  case  by  execution.  It  seems  to  me  that  the 
breach  alleged  in  this  case  is  a  breach  ot  the  obliga- 
tion on  the  defendants  to  abstwn  from  doing  in  England 
that  which  they  did  in  Enjiland.  I  therefore  think 
that  the  plaiutiffij  have  sufficiently  alleged  a  breach  by 
the  defendants  within  the  jurisdiction  of  a  contract 
^to   be  performed   by  them  within  the  jurisdiction. 
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Phillimore,  J.,  was,  in  my  opinion,  right  in  refuaing 
to  Bet  Mide  the  order,  and  the  nppeetl  most  be 
dismiaaed. 

Babnes,  p.,  oonourred. 

Appeal  dismmed. 

Solicit irs  for  the  plaintiffs,  Pritchard  Jb  Soni, 

Solicitors     for     the     defendants,     Stanley    Kent, 
Mendtrion,  tt  Wdch, 


Wi^  Court  of  jSustict, 


Oh»n.  Div.    T 
Eekewieh,  J.  f 


Dec.  7,  8,  9. 


J»  re  Geoboe  Fabuoe,  Del'Eased. 
MacLauohun  V,  Peknt.  (o.) 
Limitaiiotit,  statute  of — Share  nf  an  intatate'f  utulu  — 
AdminUtration — Lau>  of  FToperti/  Ametidmtnl  Ad, 
1860  (23  &  24  net.  c.  38),  i.  13. 

Under  a  potoer  of  appointment  eoaftrrrd  by  a  marriatje 
Kttlement  M,  U.  appointed  a  autn  of  £5,000,  uthich  her 
father  had  eovenatiied  to  bring  intu  tht  tdtlement,  to  her 
jojj,  /.  F.  C.  He  died  a  bachelor  and  iniestale,  tehrrt- 
upon  his  mother,  M.  C,  and  eider,  E,  M,  P.,  became 
entitled  to  his  t state  in  equal  sharu.  The  mother  died 
in  1862,  having  appointed  her  daughter,  B.  M,  P.,  her 
$o>i-in-law,  &.  P.,  and  J.  C.  C.  to  be  her  exrcutort,  and 
the  gave  to  her  daughter,  E,  M.  P.,  a  life  interest  m  her 
share  of  J.  F.  C's  eilate.  The  sum  of  £3,000  was  paid 
to  E.  M.  P.  and  G.  P.  in  1864.  and  wot  treated  bt/  0.  P. 
m  hit  absolute  property.  O.  P.  died  in  1884,  and  gave 
his  wife,  E.  M.  P.,  a  life  interest  in  his  firoperty,  and 
uppoinled  F,  P.  to  be  his  residuart/  legatee,  E.  M.  P. 
died  in  1903.  In  aaaetioa  brought  by  the  udminiatrator 
of  J.  F,  C.  against  the  eixcutora  of  O,  P,  and  legal 
personal  representatives  of  F,  P., 

Held,  that  the  estate  of  Q.  P.  m<i§  liable  to  the  estate  of 
M,  0.  for  a  moiety  of  the  turn  of  £  5,000,  and  that  the 
Statute  of  Limit itioiii  did  not  rati,  because  there  had  not 
been  anyone  in  existence  with  a  present  right  of  receiving 
the  share  of  the  intestate's  estate  and  capable  of  giving  a 
discharge  for  the  same,  inasmuch  as  J.  C.  G.,  the 
co-executor  with  O.  P.  and  E.  M.  P.,  although  capable 
of  giving  a  good  discharge  for  the  share,  could  nut  have 
recovered  M.  C's  share  in  any  procKdingt  whiett  he 
might  have  taken  against  O,  P,  and  E.  M.  P, 

Witness  action. 

This  w«5  »n  administration  action  in  which  the 
plaintiff  asked  for  a  decslatution  that  the  deceased's 
©state  was  liable  to  replace  certain  trust  moneys 
which  the  deceased  had  received  and  treated  as  his 
own. 

By  an  indenture  of  settlement  dated  the  4th  of 
March,  1825,  and  made  in  contsmplation  of  the 
marriage  of  James  Fielder  Croome  the  elder  and 
Maty  Byrch,  John  Maisey  Byrcb,  the  father  of  Maiy 
Byrch,  covenanted  witb  the  trustees  that  his  eietutors 
should  pay,  within  one  calendar  month  aeit  «ft«r  tbe 
death  of  the  survivor  of  himself  and  Mary  hia  wife,  to 
the  trustees  or  to  the  trustees  for  the  time  being  of 
another  sum  of  £3,000  (which  he  had  also  covenanted 
to  pay),  the  sum  of  £5,000  with  interest,  and  it  was 
declated  that  the  tnidtBes  should  stand  possessed  of 
the  said  sum  of  £a,00O  upon  the  like  trusts,  and  sub- 
ject to  the  like  powers,  provisions,  and  declarations 
as  were  in  and  hy  the  said  indenture  of  settlement 

(a.)  Bsported  by  E.   Fbanklu*   Stubbiko,    Esq., 
B  arrister  -  at'La  w . 


declared  or  expressed  of  and  concerning  the  said  sum 
of  £3,000,  And  it  was  declared  that  the  trustees 
should  stand  possessed  of  the  said  sum  of  £3,000 
upon  trust  to  pay  the  inoome  to  J.  F,  Croome  ths 
elder  during  his  hfe,  and  after  his  death  to  Mary 
Byrcb  hia  wife  doring  her  life,  and  from  and  after  the 
death  of  such  survivor  upon  trust  to  pay  the  said  sum  of 
£;i,000  unto  the  only  child  of  the  intended  marriage 
if  there  should  he  but  one,  but  if  there  should  be  more 
than  one  then  unto  and  amone'st  all  and  every  or  any 
ose  or  more  of  the  child r^-n  of  the  intended  marriage 
in  such  shoree  aa  J.  F.  Croome  the  elder  and  iSaxr 
bis  wife  should  by  deed  jointly  appoint  or  in  default 
of  and  subject  to  every  such  joint  appointment  as  the 
STiTTivor  of  them  should  by  deed  or  will  appoint  and 
in  default  of  any  and  subject  to  every  such  appoint- 
ment unto  and  amongat  the  children  equally,  t>  sotis 
upon  attaining  the  age  of  twenty-one,  to  daughters 
upon  attaining  that  age  or  marriage. 

J.  F,  Croome  the  elder  died  on  the  2nd  of  July, 
1836,  leaving  his  wife  Mary  Croome  and  two  children, 
James  Fielder  Croome  the  younger  and  Elizabeth 
Mary  Croome,  surviving,  and  without  having  exerciaed 
the  power  of  appointment, 

Joh-i  Maisey  Byrch  died  on  the  5t]i  of  January, 
1845. 

Elizabeth  Mary  Croome  married  George  Pardoe  on 
the  32ud  of  January,  1850. 

By  deed -prill  dated  the  25  th  of  Jannsry,  16  SO,  Mary 
Croome  appointed  the  sums  of  £3,000  and  £5.000 
settled  by  the  marriage  settlement  of  the  4th  of  March 
1825,  nnt  i  her  son  J.  P.  Croome  the  younger,  subject 
to  the  interest  for  life  which  she  bad  therein.  » 

J,  P.  Croome  the  younger  attained  the  aga  of 
twenty-one  and  died  on  the  3rd  of  February,  1852,  a 
bachelor  and  intestate,  leaving  his  mother  Mary 
Oroome  and  bis  sister  Elizabeth  Mary  Psrdoe  the  only 
persons  entitled  to  his  pcraonal  estate  acuoiding  to 
the  Statutes  of  Distributions. 

Letters  of  administration  to  his  personal  estate  w«re 

f ranted  to  his  mother  Mary  Croome  on  the  6th  of 
_  'ebmary,  1854,  bat  the  residuary  accannts  did  not 
include  the  reversionary  interests  to  which  he  was 
entitled. 

Mary  Byrch,  the  wife  of  Juhn  Maisey  Byreh,  died 
on  the  29th  of  March,  18fl6,  whereupon  the  sum  of 
£5,000  became  payable  within  one  calendar  month 
from  the  estate  of  John  Maiaey  Byrch  to  the  trus- 
tees of  the  marriage  settlement  of  tie  4'h  of  March, 
1825. 

Maury  Croome  died  on  the  lltb  o(  November,  1862, 
having  by  her  will  appointed  her  daughter  Elizabeth 
Mary  Pardoe,  her  daught»r's  husband  George  Pardo«, 
and  Jsmss  Capel  Croome  to  bs  her  executors.  She 
bequeathed  the  share  to  which  she  was  entitled 
according  to  the  Statute  of  Disbibntions  iu  the  per- 
sonal estate  of  James  Fielder  Oroome  the  younger,  to 
her  executors  upon  trust  to  pay  hsr  debts  and  the 
legacies  thereby  bequeathed,  and  to  invest  the  residue 
and  to  pay  the  income  thereof  to  Elizabeth  Mary 
Pardoe  during  her  life  without  power  of  an'icipatioa, 
and  after  her  death  upon  certain  trusts. 

James  Capel  Oroome  died  on  the  12th  of  Pebmtry, 
1886, 

Oa  tbe  28th  of  December,  1863,  letters  of  adminis- 
tration de  bonis  non  of  the  personal  estate  of  J.  F. 
Croome  the  younger  were  granted  to  Eiiaaheth 
Mary  Pardoe. 

In  18S4  two  sums  of  £2,000  and  £a.O00.  tuaUng 
together  the  £5,000  covenanted  to  be  paid  by  J.  M, 
Byrch  to  the  trustees  of  the  marriage  settlement  wore 
paid  by  the  trustees  of  the  settlement  to  Elisabeth 
Mary  Pardoe  ai  administratrix  of  the  personal  eatate 
of  J.  F.  Croome,  the  younger.  These  sums  were  paid 
into    the   private    account    of   Otorge    Pardo«,   the 
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busbsnd  of  Bliz&beth  M&ry  Fardoe,,  and  tlie  sabsO' 
quent  investment  of  the  money  was  made  by  George 
far  doe  in  hu  own  name. 

G«orga  Pardee  died  on  the  29th  of  November,  1SS4, 
li&rtng  by  hii  will  appointed  his  wife  Eliz*b«th  Mary 
Pardo«  to  be  the  sole  executrix.  He  save  all  his  real 
and  pergonal  estate  to  his  wife  Elizahetb  Mary 
Pardoe  for  her  life  and  after  her  death  to  his  brother 
Frederick  Pardoe, 

Frederick  Pardee  died  on  the  20th  of  Deaember, 
1892,  having  by  his  wiU  appointed  two  exeoutora,  of 
■whom  the  defendant  Arthur  Penny  is  the  survivor. 

Elizabeth  Mary  Pardoe  died  on  the  IJth  of  July, 
1903.  and  her  will  dated  the  11th  of  May,  1301,  was 
duly  proved  by  the  plaintiff  and  the  defendant  James 
Samuel  Peony,  the  executors  therein  named,  who 
thereupon  became  executors  by  representation  of 
George  Pardoe. 

_  On  the  24th  of  October,  1904,  letters  of  administra- 
tion de  honie  non  of  the  personal  estate  of  J.  F. 
Croome  the  younger  wore  granted  to  the  plaintiff. 

The  plaintiff  brought  this  action  as  adiutnistrutor 
de  hottii  noii  of  J,  F,  Croome  the  younger,  and  alleged 
thftt  the  two  sums  of  i2,000  and  £3,000  were  received 
by  George  Pardoe  with  the  knowledge  that  they 
loniied  part  of  the  estate  of  J.  F.  Croome  the  younger, 
and  that  be  was  a  trustee  thereof  for  the  estate,  and 
be  asked  for  a  declaration  that  the  estate  of  George 
Pardoe  wai  liable  to  repay  to  the  estate  of  Jaiues 
Fielder  Croome  the  younger  the  two  sums  of  £2,000 
and  £3,000  which  were  received  by  George  Fardoe  in 
18G4  from  the  trustees  of  the  marriage  settlempnt 
dated  the  4th  of  March,  182o,  together  with  interest 
as  from  the  death  of  Elizabeth  Mary  Pardoe. 

The  defendant  Arthnr  Peony,  who  was  the  executor 
of  Frederick  Pardoe,  the  residuary  legatee  of  George 
Fardoe,  pleaded  that  BUzabeth  Mary  Fardoe  appro- 
priated the  two  sums  of  £2,000  and  £d,000,  leas 
certain  sums  paid  on  account  of  the  estate  of  James 
Fielder  Croome  the  younger,  t ) wards  satisfaction  of 
her  moiety  of  the  personal  estate  of  James  Fielder 
Groome  the  younger.  And  the  sums  so  appropriated 
were  paid  by  Elizabeth  Mary  Pardoe  to  her  husband 
George  Pardoe  and  became  his  absolute  property. 

The  Statute  of  Limitations  was  also  relied  upon  as  a 
defence  to  the  plaintiff's  claim. 

KMKXWiai,  J.,  held  on  the  facts  that  there  had 
been  no  appropriation  of  the  two  sums  of  £2,000  and 
£3,000  by  Elizabeth  Mary  Pardoe,  but  that  they 
were  received  by  htr  husband  George  Fardoe  as 
representiDg  his  wife  in  the  character  of  administra- 
tor  of  James  Fielder  Croome  the  younger,  inasmuch 
as  according  to  the  law  as  it  then  wa^  he  was  entitled 
to  administer.  As  his  wife  was  enti'led  to  one  half  of 
the  fund,  he  mast  be  held  to  have  reduced  that  moiety 
into  possession,  and  therefore  that  George  Pardee's 
estate  wai  liable  to  J.  F.  Groome's  estate  for  the 
other  half. 

The  qneetion  arising  on  the  Statute  of  Lttaitationa 
waa  then  argued. 

23  &  24  Vict,  c.  38,  s  13,  provides  "That  after 
the  31  at  of  December,  1S60,  no  suit  or  other  pro- 
cseeding  shall  be  brought  to  i^covor  the  prrsonal 
estate  or  any  share  of  the  x>ersonal  estate  of 
any  person  dying  intestate  possessed  by  the  legal 
personal  representative  of  such  intestate,  but  within 
twenty  years  next  after  a  present  right  to  receive  the 
aame  ahaU  have  accrued  to  some  person  capable  of 
giving  a  discharge  for  or  release  of  the  same,  unless 
la  the  meantime  some  part  of  such  estate  or  share  or 
some  interest  in  respect  thereof  shall  have  been 
aucounted  for  or  paid,  or  some  auknowledgment  of 
the  right  thereto  shall  have  been  given  in  writing 
sig-oed  by  the  person  accountable  for  the  >&me  or 


his  agent,  to  the  person  entitled  thereto  or  his  agent ; 
and  in  such  case  no  such  action  or  suit  sh^  be 
brought  but  within  twenty  years  after  such  account* 
ing,  payment,  or  acknowledgment,  or  the  last  of  such 
accountings,  payments,  or  acknowledgments  if  more 
than  one  was  m&de  or  given," 

Ingpen,  K.C.,  and  P.  M.  WaUeri,  for  the  defendant 
Arthur  Penny. — The  present  case  fell  exactly  within 
the  words  of  the  statute.  In  1864  there  were  persons 
who  had  a  present  right  to  receive  the  £5,000,  and 
who  were  also  capable  of  giving  a  discharge  for  the 
same — viz.,  the  three  executors  of  Mrs.  Croome.  It 
had  been  held  that  this  section  applied  to  debts  con- 
tracted before  the  Act  was  passed  and  also  to  estates 
that  had  fallen  in.  But  it  did  not  apply  to  a  debt 
until  it  was  got  in,  because  until  then  there  was  m 
person  capable  of  giving  a  discharge.  Tt  applied  to 
auy  part  of  an  estate  as  and  when  it  falls  in.  The 
husband  was  not  in  the  same  position  as  regards 
discharging  himself  us  his  wife,  and  for  this  purpose 
he  must  plead  the  statute. 

Stewart  Smith,  K.O.,  and  W.  M.  Oann,  for  the 
plaintiff. — There  never  was  anyone  in  eadstenoe  who 
could  give  a  discharge  except  the  executors  of  Mrs. 
Croome,  and  they  could  not  have  maintained  an 
fiction  at  law.  The  Pardoes  occupied  the  position  of 
being  entitled  to  receive  the  legacy  besides  being 
liable  to  pay  it,  and  therefore  the  cose  was  governed 
by  the  decision  in  Binm  v.  Nichoh,  14  W,  B,  727, 
L.  E.  2  Bq.  256,  where  Sir  W.  Page  Wood,  V.C,  held 
tb&t  where  the  person  liable  for  the  payment  of  a 
legacy  was  the  same  as  the  person  who  wai  entitled 
to  receive  it,  no  question  of  limitation  under  the 
statute  could  arise,  bscause  he  could  not  have  soed 
himself.  [Kikevtioh,  J,— There  was  no  independent 
executor  iu  that  case,  which  somewhat  distinguishes 
it  from  the  present  one.]  The  point  was  tiiat  J. 
Capel  Croome,  the  independent  executor,  could  not 
have  maintained  an  action  at  law  without  joining  the 
Pardoes,  and  he  could  not  have  joined  them  in  an 
action  at  law  because  they  were  proper  defendants. 

Lawrenix,  K.C.,  and  E,  A.  Jenmniji,  tot  other 
parties  interested,  adopted  this  argument 

Craickshank,  for  the  other  defendant,  J.  8,  Penny, 
took  no  part  in  the  argument. 

Ingpen,  K.C.,  iu  reply, — ^Tbe  executors,  after  the 
debts  were  paid,  were  bound  to  distribute  the  assets 
among  the  next-of-kin,  who  could  bring  an  action 
for  their  distributive  shares.  The  argument  that  Mr. 
and  Mrs.  Pardoe  were  entitled  to  retain  the  sums  in 
their  hands  from  1864  down  to  the  present  time  was 
absurd.  It  was  the  duty  of  J.  Capel  Croome  to  see 
that  his  co-executors  not  only  did  not  retain  this 
money  in  their  hands,  but  also  that  they  secured  it. 
Mr,  and  Mrs.  Pardoe  could  not  have  the  right  to 
retain  this  money  in  tbeir  hands  for  on  indefinite 
period  as  against  J,  Capel  Croome.  The  case  fell 
exactly  within  the  words  of  tlie  statute.  Jifiniis  v. 
Nichols  did  not  apply,  because  in  that  case  there  WEis 
only  one  person  who  was  entitled  to  maintain  the 
action  for  the  legacy,  and  he  was  the  same  person  as 
wivs  liable  for  the  payment  of  the  legacy,  whereas  in 
tbc  present  case  there  was  an  independent  executor 
who  could  have  maintained  an  action. 

Kekewich,  J. — This  is  a  small  but  interesting 
point,  and  it  is  strange  that  counsel  have  not  been 
able  to  find  any  decision  directly  bearing  upon  it. 
The  statute  begins  to  run  from  the  moment  when  a 
present  right  to  receive  a  legacy,  which,  of  course, 
includes  a  share  of  residue,  shall  have  accrued  to 
some  person  capable  of  giving  a  discharge  for  or 
release   of    ths   same.      One  has    to  ascerUdn    that 
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moment.    It  is  not  suggested  tbat  any  moment  can 
be  aubrtituted  for  the  aotuul  day  in   l.Sfi-l  when  the 
sam  of  jEo.OOO  was  paid  over  to  Mr.  and  Mrs.   Pardoo 
in  their  cbaraoter  of  represantatirea  of  Jomes  Fielder 
Oroome,     I  do  not  forget  that  Mr.  Pardoo  waa  one  of 
the  executors  of  Mrs.  Croome.     I  do  not  forget  that 
be  was  the  husband  of  Biizabeth  Mury  Croome,  aud 
tbat   according  to  the  law  as  it  was  them  ho  bad 
rights  by  virtue  of  that  relationsbip ;  but  to   avoid 
ooinplioation  I  wiH  drop   her    out    altogether   and 
oonrider  him  aa  being  the  administrator  of  James 
Fielder  Croome,  and  also  one  of  the  executors  of  Mrs. 
Mary    Croome.      It   will    not   make    the    slightest 
difference.    All  I  have  to  say  will  be  equally  sound 
or  unsound  when    Mrs.   Pardoe    is    added    to    her 
husband.    The  money,  therefore,  was  paid  to  him  in 
1861.    Part  of  that  money  in  due  course  of  admtois- 
tration,  or  a  share  of  it,  belonged  to  Mrs.  Croome's 
estate,  and  the  executors  of  Mrs.  Croome  were  then 
entitled  to  sue  for  it  if  they  could.    "Now  how  was 
that   to  be  ?      Mrs.   Crooma'a    executors    were   Mr. 
Pardoe  and  J*m«a  Capel  Croome.   Mr,  Pardoe  himself 
was  the  administrator  of  James  Fielder  Croome,  out 
of  whose  estate  the  money  was  to  come.  James  Capel 
Croome  and  Mr.  Pardee  of  course  could  not  sue  Mr. 
Pardoe  at  law,  but  it  would  have  been  easy  to  have 
framed  a  suit  in  equity,  with  James  Capel  Croome  as 
p^laintiff  suing  Mr.  Pardoe  as  tiie  administrator  of  James 
Fielder  Croome.      It  could  have  asked  for  adminis- 
tration of  James  Fielder  Croome's  estate  and  that  the 
money  due  to  Mrs.  Croome's  estate  might  be  secured. 
There  would  be  no  difficulty  about  that.      Does  that 
carry  us  far  enough  F      What  is  said  is  that  the 
twenty  years  run  after  a  present  right  to  receive  the 
same  shall  have  accrued  to  some  person  capable  of 
giving  a  discharge.     Now,  James  Capel  Croome,  one 
nt  the  executors  of  Mrs.  Oroome,  ooidd  have  given  a 
di (charge  for  a  share  of  the  residue— a  legal  discharge 
to   any  person   who  paid  it  over  to   one  executor. 
Therefore  so  far  James  Capel  Croome  is    a   person 
within  the  section,  but  the  section  is  not  limited  to 
the  capability  of  giving  a  discharge,  but  it  extends  to 
the  right  to  receive  the  same.     It  seem?  that  the  right 
to  receive  the  same  means  a  right  to  re&wer  by  legal 
proceedings.     A  right  to  receive  the  same  does  not 
mean  this,  that  if  tberecpiptw  given  it  will  hold  good 
against  all  the  world.     It  means  that  the  person  who 
is  to  give  the  receipt  can  maintain  legal  proceedings 
in  order  to   estabhsh  the  right.     I  cannot  conceive 
that  the  words  can  mean  anything  different  from 
that  myself;    and    Uiat  is  supported    by  Blrrn)  v. 
Niehoh.     Mr.  Ingpen  suggests  that  Binm  v.  Nicholi 
u  not  law  now,  but  I  venture  to  think  that  in  the 
absence  of  anything  said  to  the  contrary  it  would 
be  rather  streogthened  than  weakened  by  anbaequent 
casps.    The  head-note  to  Bi»n»  v.  Nkhoh  says  this  : 
*'  Where  the  person  liable  for  the  payment  of  a  legacy 
and  the  person  entitled  to  receive  it  are  the  same  no 
question   of  limitation  under  tie  statute  can  arise." 
"Entitled  to  receive  the  same"  ia  what  the  statute 
calls  "the  present  right  to  receive  the  same"— aright, 
I  repeat,  which  could  heeatabhahed  by  proceedings  at 
law.  _  Now,  James  Capel  Croome  could  do  what  I  have 
■aid  in  equity,  but  when  he  had  recovered  judgment, 
or  a  decree  we  should  call   it  in  those   days,  and 
worked  out  in  the  fcdminist  ration  the  accounts  and 
inmiiriea,  and  aecertainpd  what  Mrs,  Croome's  share 
in  Jamoa  Fielder  Croome'a  estate  was,  the  case  would 
come  on  for  further  consideration,  and  what  would 
u  J  ''*PP*"^'l ''     J»™»»  Capel  Croome  would  have 
ftsked  for  payment  to  hitu,  and  of  course  Mr,  Pardoe 
would  have  resisted  that,  and  it  would  have  been 
such  a  plain  case  that  it  would  not  Lave  been  argu- 
able,   James  Capel  Croome  would  have  no  right  to 
leoover  that  as  against  Mr,  Pardoe.     They  were  both 


eieenitora  of  Mrs.  Croome.  James  Capel  Croome 
could  not  have  insisted  on  receiving  it  himself  ai 
against  his  co-executor ;  therefore  at  that  time,  though 
he  could  have  done  a  good  deal  in  the  way  I  have 
pointed  out,  he  had  no  present  right  to  receive  the 
legacy  in  the  sense  of  having  a  right  to  recover  it  by 
action  at  law  into  his  own  hands.  It  seems  to  me, 
therefore,  that  the  statute  did  not  begin  to  nm  in 
1864.  It  is  not  suggested  that  it  began  to  run  at 
any  other  time,  and  therefore  it  does  not  ran  now. 

Solicitors,  C.  Sawhridgt  A  Son;  Waftert  <fc  O*. ,* 
Peacock  ifc  Goddard,  for  MulUngt,  ElkU  &  Of., 
Cirencester. 


Chan.  I>iv,  ) 
Joyce,  J,    ( 
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ArrOttSSY-GEiraaiAL    v.    NOHTH-EilSTBKIT   Bailwat 
Co.  (a.) 

Baitway  company  —  Amalgamaiion  of  undtrtaJernt/  — 
Water  tupply — Ultra  vireB^.Vor(/i-S!a»(em  Bailwajf 
[fluU  Doclea)  Act,  1893  (56  <l  57  Viet.  e.  cxcviii.). 

A  raituifiy  company,  iU  undtrtaktng  having  6«7i 
amalgaTimied  with  t/uit  of  a  dock  company,  tupplitd 
water  to  a  dock,  formnlg  the  property  of  the  doA  com' 
puny,  from  tami  acjjuirtd  by  the  mil  wag  company  in 
respect  of  iU  railway  undertaking.  The  amalgamating 
Act  provided  that  none  of  the  pnwrr*  relating  txcluiivetg 
to  the  dock  compaiiy  ehoidd  tipphj  to  any  p<trt  of  (A* 
ainalgamttled  undertaking  other  than  th<t  (iocki,  and  that 
none  o/  the  paweri  relating  ^cltttivtly  to  the  railxeay 
company  ihottld  apply  to  the  dock  or  to  the  eomjmng  in 
respect  thereof. 

Held,  that  the  company't  action  in  to  tupplylr^  VHtltr 
teal  intra  vires. 

This  was  an  action  by  the  Attorney- General  at  the 
relation  of  the  Mayor  and  Corporation  of  Kingston- 
npon-Hull,  asking  for  a  declaratiou  that  it  was  tiltrii 
vires  for  the  defendant  company  to  supply  a  certain 
dock  at  Kingston -upon -Hull  with  water  pumped  or 
otherwise  obtained  from  their  land  at  Hessle,  forming 
part  of  their  railway  undertaking,  for  wiy 
purpoie  connected  with  the  dock,  or  to  sell  or 
supply  wat?r  so  obtained  to  any  tenant  of  the 
defendants  occupying  premises  within  the  dock,  or  to 
any  ship  using  the  dock,  or  otherwise  to  carry  on  the 
business  of  a  water  company. 

Prior  to  the  year  1S9.3  the  corporation  of  Eingston- 
upon-HoU,  who  were  the  owners  of  waterworkf, 
supplied  water  to  the  Hull  Docks  Co.,  and  in 
particular  to  the  dock  in  question,  St.  Andrew's 
Dock. 

In  the  year  1893,  under  the  provisions  of  the  North- 
Eastem  Railway  (Hull  Docks]  Act,  1893,  the  under- 
taking of  the  dock  company  was  amalgamated  with 
the  defendants'  railway  undertaking.  The  defendjMjts 
thereupon  discontinued  the  supply  of  water  from  tha 
corporation  waterworks  to  St.  Andrew's  Dock  and 
supplied  the  dock  from  their  pumping  station  at 
Hessle. 

The  facts  are  fully  stated  in  the  consideTed  indg- 
ment. 

Dandcwertt,  K.C,  and  Parker,  for  the  plaintiff.— 
The  railway  company  acquired  the  land  at  Hessle  for 
a  pumping  station  to  be  used  for  railway  porposea. 
It  cannot  use  it  for  any  other  purpose  without  statu- 
tory authority,  and  there  is  no  such  authority.  By 
the  amalgamating  Act  the  undertakings  of  the  dock 
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company  and  the  railway  compaiiy  are  both  kept 
separate.  They  ate  in  separate  compartments  and  thrre 
is  no  intercommunicaliun  to  far  as  poweri  are  oou- 
eerned  :  Attornfi/- (Jcnrrnl  v.  I'ojitypriihl  Urhitn  DUtrkt 
Couutil,  «i(te,  p.  fil,  [1905]  2  Ch.  441.  The  Hupplyiug 
of  wat«r  to  the  dock  is  not  iucirlental  to  or  con-equent 
upon  the  railway  undertukiug  and  is  iiUt/J  viren : 
MulUatr  v.  Midimd  Bail  way,  27  W.  R.  330,  1 1  Ch.  D. 
61 1  ;  Attnrnfj/'Oeneral  r.  Oreit  EttiUrn.  Railwny^  28 
W.  K.  769,  5  A.  C.  473  ;  Ationmy-aenfrul  v.  London 
County  Cua^cH,  [1902]  A.  0.  165. 

Nf^Hh,  K.C,  Haghet,  K.C.,  and  QttUh,  for  the 
defendant  comp&ay. — A  company  has  power  to  do 
whatever  is  inddeatal  to  or  conaequent  upon  its  under- 
taking: AttcrrnfT/'General  T.  Oreai  Eaatern.  Railinay. 
Here  the  powers  have  been  enlarged  because  the 
imdertakiDg  has  been  enlarged,  What  has  been  done 
may  reasonably  be  regardeil  as  incideittal  to  or  conee- 
qnent  upon  the  undertaking  of  the  company  as  it 
has  been  enlarged.  After  amalgamation  there  is 
only  one  underlaldDg ;  it  ia  now  impossible  to  I  reat 
the  undertakings  of  the  dock  company  and  thfii  railway 
fts  being  separate  undertakingg. 

Dumtkweritt  S'.C,  replied. 

Cur,  adv.  vttU, 

JotCE,   J.,  read   the   following    judgment :    The 
defendants,  the   North -Eastern    Hail  way  Co.,  work 
and  maintain  linee  of  raOway  running  from  the  oa«t 
along  the  north  bank  of  the  River  Humber  into  the 
town    of     Kingston-upon-Hull,     where    they    have 
stations  for  passengers  and  goods  respectively.     They 
also  own  ana  work  various  docks,  in  particular  St. 
Andrew's  Dock,  which  is  adjacent  to  those  lines  of 
railway,  lying  between  them  and  the  river,     By  the 
Bide  of  their  lines  of  railway  at  Hi^ssle,  about  a  mile 
to  the  east  of  this  dock,  the  dufuadants  have  weUs  and 
a  pumping  station,  from  which  they  or  the  railway 
companiea  to   which   they  have  succeeded  have  for 
many  years  past  obtained  water  for  the  Tarious  pur- 
poses of  and  connected  with   their  railway  under- 
taking.    There  are  aad  were  before  the  year  1893,  the 
date  of   the  amalgamation  Act,   to    the  pruvisions 
of  which  I  shall  have  more  particularly  to  refer  here- 
after, certain  lines  of  railway  within  the  docks  run- 
ning  along  the  quays  and    joining    the  defendant 
Eany's  railway  just  outside  the  dock.    Thus  the 
i  [puDcipally  fish)  landed  at  the  dock,  and  there 
d  upon  railway  trucks  or  vans,   were   oarried 
direct    by    railway    to    the    Tarions    stations    more 
or    less    distant    for    which    they    were     destined, 
Tlie   docks    before    the    amalgamation  Act    were  a 
■eparate  aodertaking   and   belonged   to   a  separate 
company — immely,    the    HtiU    Cocks    Co.       Before 
the  amalgamation  the  carriage  and  haulage  of  goods 
within   the    doiikp,   under    some   arrangement    with 
the  docks  company,   were  performed  by  the  rail- 
way company  in  its  own  trucks  by  its  own  locomo- 
tives, and  it  hiii  never  been  suggested,  nor  do  I  think 
it  could  be  made  out,  that  there  was  anything  ultra 
vires  or  improper  in  this.     By  the   North -Eastern 
Railway  (Hull  Docks)  Act,  1S93,  the  undertaking  of 
the  dock  company  was  amalgamated  with  the  under- 
taking of  the  railway  company,  and  it  was  provided 
that  uienceforward  the  two  undertskinga  so  amalga- 
mated   should    constitute    one    uudertiiking     which 
thoqld    be  the    undertaking  of  the  North-Eastern 
Railway  Co. — that  is,  of  the  defendants — and  both 
Dodertakiiigs,  therefore,  subject  to  the  provisions  of 
Uie  Act,   ma;  be,  and  they  in  fact  are,  worked  as 
00«  ondertaking.     The   defendants  by  means  of   a 
pipe  or  main  underneath  or  along  their  lines  of  rail- 
way take  and  convey  water  from  their  welts  at  Hefsle 
to  tbeir  BtattOQS  in  Hull,  and  also  by  a  branch  pipe 
from  their  main,  Into  the  duck  for  all  necessary  pur- 


poses there  in  connection  with  the  working  both  of 
the  railway  and  the  dock.  A  considerable  quantity  of 
fresh  water  is  required  in  the  dock  for  the  supply  of 
the  hydraulic  power  for  working  the  dock  gates, 
working  the  dock  bridges,  the  capstans,  and  the 
ora>  es.  It  is  also  used  for  supplying  the  boilers 
operating  the  steam  engines  which  produce  the 
hydraulic  power,  and  also  fir  the  steam  cranes,  and 
for  the  locomotives  on  the  docks,  and  for  heating  the 
fish  stage,  stores,  and  offices  ;  there  is  also  a  very 
large  quantity  of  water  required  for  washing  down 
the  flsh  stage  and  the  fish  boxes  after  they  are 
returned,  these  all  being  washed  before  fresh  ilah  is 
put  into  them  to  be  sent  away,  and  it  is  also  men- 
tioned that  with  regard  to  extinguishing  fires  they 
must  always  be  supplied  for  that  purpose  and  at 
sufficient  pressure. 

Now,  this  is  an  information  by  the  Attorney- 
General  at  and  by  the  relation  of  the  Corpora- 
tion of  Kingaton-upon-HuU,  who  are  thereby  seeking 
to  compel  the  defendant  b  to  buy  from  them 
all  the  water  required  at  the  docks,  although  the 
relators  are  not  bound  and  would  not  undertake  to 
supply  such  water,  and,  indeed,  coidd  not  be  abso- 
lutely depended  upon  to  supply  as  much  as  may  be 
necessary.  The  statement  of  claim  asks  for  "(1)  A 
declaration  that  it  is  uHni  vireg  and  illegal  for  the 
defendants  to  supply  the  said  dock  with  water 
pumped  or  otherwise  obtained  from  the  said  land 
at  Hessle  forming  part  of  their  railway  under- 
taking or  to  sell  or  supply  water  pumped  or 
obtained  aa  aforesaid  to  any  tenants  of  the  defend- 
ants occupying  premises  within  the  said  dock 
or  to  any  ship  using  the  said  dock  or  otherwise 
to  carry  on  the  business  of  a  water  company."  As 
to  what  I  call  the  second  part  of  the  declaration 
claimed — namely,  all  included  within  the  words  "  to 
carry  on  the  business  of  a  water  company  " — without 
going  into  details.  1  have  come  to  the  oondusioa 
upon  the  evidence  that  the  defendants  are  not  carrying 
on  the  business  of  a  water  company  or  supplying 
water  to  any  person  or  for  any  purpose  to  or  for 
which  the  dock  company  woiild  not,  if  it  still 
existed,  be  legally  entitled  to  supply  water  ai  the 
defendant  company  is  now  doing.  In  other  words, 
the  claim  to  what  I  have  caUed  the  second  part  of 
the  declaration  asked  for  cannot,  in  my  opinion,  be 
sustained. 

The  real  question  in  the  action  is  whether  the 
defendants  are  entitled  to  supply  their  dock  with 
water  obtained  from  their  wells  at  Hessle,  which  were 
the  property  of  the  North-Eastern  Railway  Co.  before 
the  acquisition  by  them  of  the  docks  and  the  amal- 
gamation of  the  two  undertakings.  But  of  the  water 
used  in  the  dock  some,  as  I  have  already  mentioned, 
is  required  for  railway  purposes  strictly  so-called, 
and  obviously,  in  a  sense,  all  the  water  that  is  there 
supplied  and  used  is  required  and  used  at  least  indirectly 
for  the  benefit  and  increase  of  the  railway  traffic  and 
for  the  public  conveaieaoe  in  connection  with  such 
traffic,  so  far  at  all  events  as  such  traffic  is  from  or  to 
the  docks— in  other  words,  the  flsh  traffic  on  the 
defendants'  railway.  But  on  behalf  of  th»  Attorney- 
Oeneral  it  is  contended  that,  although  the  defendant 
company  may  be  entitled  to  purchase  from  the 
corporation — or  indeed,  I  suppose,  from  any  other 
person  who  has  it  to  sell — all  such  water  as  may  be 
required  for  use  in  the  dock,  the  defendants  are  not 
entitled  and  it  is  ultrd  virea  tot  thejn  to  take  water 
from  properties  originally  acquired  for  their  railway 
and  to  convey  such  water  by  a  pipe,  or,  I  suppose,  in 
any  other  manner,  into  the  dock  for  use  there.  The 
defendants,  says  the  Attorney- General,  are  not  entitled 
to  I'.se  any  part  of  tbeir  railway  property  in  any 
manner   whatsoever  for  any  purpose  of  the   docks. 
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suob  Qser  being  altogether  itltTa  viret  and  illegal.     li 
tkia  be  correct,  it  would  logically  follow  that,  if  the 
defendants  were  to  purchase  water  or  electric  energy 
from  anyone  who  might  be  able  and  willing  to  supply 
it  to  them  at  Hessle  or  anywhere  else  oa  their  line  of 
railway,  it  would  be  illegal  and  ultra  viret  to  csnvey 
or  trans tnit  the  water  or  electric  energy  so  parchaMd 
by  any  pipe  or  wire  along  or  eren  across   their  rail- 
ways into  the  dock  for  uie  there,  inaimuch  ai  thereby 
the  defendants  would  be  oiling  for  dock  porpoaes  a 
portiDn  of  the  site  of  the  railway,  which  no  doubt  was 
originally  acquired  for  the  purpose  of   the  railway 
undertaking.       Tbis    appears    to    me    a    somewhat 
startling  contention,  having  regard  to  the  fact  of  the 
amalgamatioo  of  the  two  undertakings.     Prima  fiicie 
I  should  have  thought  that  the  defendants,  at  their 
en^neeriug  works    and    at    the    expense    of   their 
uDited   undertaking,  might   manufiicture  and  repair 
all    machinery    and    other  appliances   requisite    for 
the     working     of    the     docks,     as     well     as     the 
locomotives     and     other     things    used    for    their 
railwav,  and  might  get  electric  light  for    the    dock 
as  well  as  their  railway  from  the  same  generating 
station,  even  though  it  be  the  fact  that  such  (■ngineer- 
iug:  works  or  generating  station  stand  upon  ground 
which    was    formerly  the  property  of    the  railway 
company  before  the  amalgamation.      Might  not  the 
defendants  light  their  railway  as  well  as  the  dock 
from  the  generating  station  situate  together  upon 
laud  which  before  the  amalgamation  was  the  property 
ot  the  dock  company  F     Must  there  now  aud  always 
be  separate    sets    of    engineering    works    and    two 
generating  stations — one  to   ba  used  exclusively  for 
the  railway  and  the  other  exclusively  for  the  dock  ? 
The  dock  company,  being  authorized  to  make  and 
maintain  the  dock,  might  before  the  amalgamation 
have  used  any  surfaoe  or  underground  water  supply 
rn  its  property  for  the  necessary  purposes   of  the 
docks.      It  might  have  purchased  water  anywhere 
from  anyone  having  it  for  sale,  aud  had  such  water 
conveyed  by  the  railway  company  to  the  deck  for 
whatever  use  a  supply  of  water  might  be  required  in 
the  working  of  the  dock  undertaking.    For  whatever 
may  fairly  be   regarded  as   incidental  to  or  conse- 
quential upon  those  things  which  the  Legislature  has 
authorized  ought  not,  unless  expressly  prohibited,  to 
be  ultra  virts.      Moreover,  any  mode  of  enjoying  a 
company's  own  land  is  impliedly  permitted  if  it  be 
not  inconsistent  with  the  provisions  of  the  company's 
Acts  and  is  not  an  infringement  of  the  rights  of  other 
persons.     There  is  no  suggestion  that  the  defendants 
are  by  what  they  are  doing  infringiug  the  rights  of 
anyone.       Are     they     transgressing    any   siiatutory 
prohibition  ?    If  they  are  it  is  some  prohibition  con- 
tained in  the  Nortk-Eastem  Railway  (HuUDjcks)  Act, 
1893.     That  is  an  Act  whereby,  after  reciting  that  the 
dock  company  are  the  owners  of  an  exteusire  system  of 
docks,  basins,  wharves,  sheds,  railways  or  tramways, 
warehouses,  offices  and  other  buildings,  works,  and 
appliances,    and  of  a  considerable  quantity  of  land 
and  other  property  at  and  near  to  Hull,  and  whereas 
the  North- Eastern  Railway  Co,— that  is,  the  defend- 
ants— are  owners  of  the  railway  by  moans  whereof 
railway  access  is  afforded  to  and  from  the  estate  of 
the  dock  company,    and  whereas  it  is  espedieiit — 
which  I  understand  to  mean  expedient  in  the  public 
interest— that  the  undertakings  of  the  railway  com- 
pany and  the  dock  company  should  be  unittd  and 
that  those  companies  should  be  amalgamated  upon  the 
terms  and  conditions  in  this  Act  contained,  then  sec- 
tion 4  provides  :  "As  on  and  from  the  Ist  of  July, 
1893,  and  smbject  to  the  provisions  of  this  Act,  the 
dock  company  shall  be  and  is  hereby  dissolved,  aud 
the  undertaking  of  the  dock  company  is  hereby  as 
from  the  date  of  the  amalgamation  amalgamated  with 


the  undertaking  cf  the  railway  company,  and  tbence- 
f  or  ward  all  undertakings  so  amalgamated  shall  con- 
stitute one  undertaking,  which  shall  be  the  under- 
taking of  the  company."  In  my  opinion,  it  follows 
that  the  one  undertaking  may  and  shall  be  worked 
as  such,  subject,  of  uouree,  to  the  provisions  of  the 
Act.  But  counsel  for  the  Attorney- General  rely  upon 
the  seventh  section  of  this  Act  and  the  first  and 
fourth  subsections  of  such  section,  which  provide 
as  follows;  "  (i.)  Notwithstanding  the  amsJgama- 
tion,  none  of  the  provisions  of  the  Acts  relating  to  the 
dock  company  which,  if  the  amalgamation  had  not 
taken  place,  would  have  applied  exclusively  to  the 
undertaking  of  the  dock  company  or  to  the  dock 
compaiy  in  respfct  thereof  shall  apply  to  any  portion 
of  Uie  undertaking  of  the  railway  company  other 
than  the  dock  undertaking  or  to  the  railway  company 
in  respect  thereof  "  ;  and  "  (iv.)  None  of  the  provisions 
relating  to  the  railway  company  which,  if  the  amal- 
gamation had  not  taken  place,  would  have  ftpplied 
exclusively  to  ttc  raUway  undertaking  shall  apply 
to  the  dock  or  the  company  in  resjiect  thereof." 

Now  in  the  case  of  each  of  these  companies  there  is 
a  very  large  volume  of  Acts  of  Parliament,  and  I  do 
not  pretend  to  be  able  to  explain  and  define  com- 
pletely the  meaning  of  these  sub'Sections  1  and  4  of 
section  T,  but  at  all  events  it  has  not  been  pointed  out 
to  me,  and  I  have  not  been  able  to  discover,  how  the 
defendants  are  precluded  from  doing  what  they  are 
doing  by  reaaon  of  the  non-application  to  any  portion 
of  the  amalgamated  undertaking  other  than  the  dock 
of  any  of  the  provisions  of  the  do<^k  Acts,  whioh, 
before  the  amalgamation,  applied  exclusively  to  the 
dock  undertaking,  or  the  defendant  oompany  in 
respect  thereof.  Similarly  it  has  not  been  pointed 
out  to  me,  and  I  have  not  been  able  to  discover,  how 
the  defendants  are  precluded  from  doing  what  they 
are  doing  by  reason  of  the  non-applioatioo  to  the 
dock  undertaking  or  the  defendant  company  is 
respect  thereof  of  the  provisions  of  the  railway  Acts 
which,  before  the  amalgamation,  applied  exclusively 
to  the  railway  and  the  traffic  thereon.  The  defendants 
might  and  must  have  fresh  water  at  the  dock  not 
only  for  strictly  railway  purposes,  but  for  the  working 
of  the  dock.  The  defendants  might  undoobtedly 
purchase  water  at  Hessle  or  anywhere  else  on  thwr 
line  of  railway  from  any  adjoining  landowner,  or  other 
person,  or  company,  that  had  water  to  sell,  and 
might  then  convey  such  water  in  tanks  npoo 
railway  trucks  down  into  the  dock  for  consumption 
there.  If  they  might  convey  such  water  in  tanks, 
why  not  more  conveniently  and  at  less  expense  by  a 
pipe  or  pipes  into  the  dock  ?  If  at  Hestlfl  or  any 
other  place  the  defendants  have  a  tupply  ot  water  of 
their  own,  either  npon  the  surface  or  underground, 
amply  sufficient  both  for  striotly  railway  purpo»» 
and  for  the  dock,  why  may  they  not  convey  euflh 
water  either  by  tanks  carried  on  wheels  or  by  pipM 
on  their  own  properly  into  the  dock  for  all  neoettaty 
purposes  there  ?  They  have  such  a  supply  at  Hesale, 
and  I  fail  to  see  how  what  they  are  doing  is  ultrii  vittt 
or  illegal.  CSonseqnently,  in  my  opinion,  this  action 
fails,  and  must  be  dismissed,  with  costs. 

Solicitors  for  the  plaintiff,  Sharpe,  Parker,  Prikharii; 
d-Co. 

Solicitor  for  the  defendant  company,  fay  Butter' 
worth. 
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K.  B,  Div.  J 

(Lord  Alverstone,  L.C.J.,  and  J        June  27,  1905. 
E«nDed;  and  Jelf,  JJ.}        ) 

QKI88S  V.  Tayloe  &  Haetland. 
Tatloh  &  Habtlawd  (Limitbd),  Qaniiihees. 
WssTOIf,  Claimant,  [a.) 

Practice — Attachmfut  of  dchU — Oarniihee  order — Ejuku- 
(ion  —  Rights  of  garnishor  —  Qarniihu  company  — 
Debenture  -  holder  —  PrioriUu  —  Ruhs  of  Supreme 
Court,  1883,  «rd.  45;  Part  /.,  App.  K.,  Form  39. 

On  an  iiderpltader  I'Mue  to  try  the  right  to  the  gamh 
seized  08  between  the  garniikor  and  a  debetdure-holder. 

Held,  tfutt  a  garni  thee  order  did  not  give  the  garnishor 
ang  legal  or  ejuiiitbte  right  in  the  prupertt/  of  a  company 
in  priority  to  a  dehantitre~Jio!der,  mho  Imd  given  valaabte 
eofieiderafion  for  the  dehentare,  where  the  inference  to  be 
drawn  from  the  fatii  <t«w  that  the  claimant  had  ubtaineil 
the  detfttilure  timply  to  enure  the  amount  of  his  luan 
without  any  intention  to  benefit  the  garnishees  or  to 
collude  with  them  in  any  way,  and  therefore  that  the 
debt Jiiare- holder  was  entitled  to  titeceed  in  the  iesite. 

Appeal  from  a  decuion  ol  the  judge  of  the  Bristol 
County  GoiKt  in  an  interpleader  isiue  remitted  from 
the  High  Court  for  trial. 

On  the  13th  of  July,  1904,  the  pkintifF  Geisse 
obtained  judgment  in  an  action  in  the  High  Court 
against  the  tl«fendanta,  Taylor  &  HartJand,  for  a  earn. 
of  money  and  costs. 

In  January,  1905,  a  limited  company,  Taylor  & 
HartlaDd  (Loniited),  owed  the  defend&nta  a  ama  of 
money,  and  on  the  ISth  of  January  the  plaintiff 
ohtaiaed,  nnder  ord.  45,  r.  1,  of  the  Bules  of  the 
Sapreme  Court,  a  gamiabee  order  niti  againat  the 
c<>mpany  attachiug  debts  dae  from  the  oompany  to 
the  defendants'  firm. 

This  order  followed  Form  No.  39  in  Appendis  K, 
Fart  L,  of  the  Appiendices  to  the  Bules  of  the  Supreme 
Court,  and  ordered  that  all  debts  owing  or  accruing 
dnu  from  the  garnishees  to  the  judgment  debtors  t^ 
attAched  to  answer  the  judgment  recovered  against 
the  judgment  debtors  by  the  judgment  creditor  in 
th«  High  Court  action. 

The  order  niii  was  duly  served  on  the  company, 
and  OS  the  2nd  of  February  waa  made  absolute,  and 
the  order  absolute  wai  sent  to  the  comx>any. 

On  the  3rd  of  February  the  company  borrowed 
^m  Hm  claimant  Weston  the  Bum  of  £250,  and  on 
the  tame  day  a  debenture  was  issued  by  the  oompany 
to  Weston  covering  all  the  property  and  assets  of  the 
company,  When  the  debenture  was  given  both 
nMtoD  and  the  company  knew  that  the  garnishee 
order  alwolute  had  been  obtained,  and  that  an  execu- 
tiou  would  be  put  in  forthwith  to  enforce  it. 

On  the  Sth  of  February  execution  waa  levied  at  the 
basinMs  premises  of  the  company,  and  thereupon 
Werton  claimed  the  goods  taken  by  the  sheriff,  and 
appointed  a  receiver  under  powers  uonferred  on  him 
liy  the  debenture.  Subsequently  Weston,  under  aii 
(l^l9r  of  the  court,  paid  f  38  to  the  sheriff,  the  value  of 
th«  gjodi  leijsed. 

The  ihenff  then  withdrew  and  paid  the  JE38  into 
Mnit,  and  thia  issue  was  directed  to  try  the  right  to 
™  sum  paid  in  as  between  the  judgment  creditor  and 
the  daimant. 

The  county  court  judge  held  that  the  debenture 
»M  not  void  within  the  meaning  of  13  EHz.  c,  5, 
Vid  that  the  effect  of  the  garnishee  order  absolute 
*W  Hot  to  give  something  in  the  nature  of  »  charge 
J*  th«  property  of  the  garnishees  which  prevented 
•Iwii  from  disposing  of   their  goods,  and  that  the 

(a.)  B«ported  by  BasKurs  Bsm,  Esq.,  Barns tei- 
at -Law. 


garnishees  had  power  to  mortgage  their  goods  by 
means  of  the  debenture  notwithstanding  that  at  the 
time  when  they  gave  it  a  garnishee  order  absolute 
had  been  made  against  them. 

He  therefore  gave  judgment  for  the  claimant. 

The  judgment  creditor  appealed. 

B.  V.  Bankei,  for  the  judgment  creditor. — It  is 
submitted  first  that  the  debenture  is  void  under  the 
statute  of  Elizabeth  as  being  a  fraudulent  arrange- 
ment whereby  the  company  were  enabled  to  hinder, 
defeat,  delay,  or  defrttud  their  judgment  creditor 
Gelaae.  Secondly,  a  garnishee  order  must  be  u  charge 
of  some  hind,  legal  or  equitable,  upon  the  property  of 
the  garnishee.  Equitable  rights  are  clearly  recognized 
in  interpleader  proceedings :  Jennings  v.  Mather,  iO 
W.  B.  49a,  [1901]  1  K.  B.  108.  A  gamithee  order 
obtained  under  ord.  45,  r.  1 ,  effects  a  charge  upon  the 
company's  property  that  takes  priority  to  the  deben- 
ture :  Emamicl  v.  Bridg>r,  22  W.  B.  404,  (1874)  L,  B. 
9  Q.  B.  28Q;  Etc  parte  JoseXyne,  20  W.  B,  045,  (1878) 
8  Ch.  D.  327.  The  learned  judge  in  the  court  oelow 
thought  that  those  two  decisions  no  longer  applied 
because  of  section  45  of  the  Bankruptcy  Act,  1883, 
which  puts  an  end  to  questions  which  formerly  arose 
under  the  Bankrnptcy  Act,  1869,  a»  to  the  right  of  an 
executiou  creditor  to  prove  as  a  secured  creditor,  but 
Wright,  J.,  held  otherwise  in  Fn  re  National  United 
Corporation.  [1901]  1  Oh.  900,  49  W.  E.  Dig,  36,  la 
the  case  of  In  re  Stanhope  Sill^stojie  Cotlieries  Co.,  (1879) 
27  W.  B.  561,  II  Ch.  D.  100,  the  Court  of  Appeal 
held  that  the  creditor  was  not  a  secured  oreditor  at 
the  commencement  of  the  winding  up,  but  they 
intimated  that  if  the  garnishee  order  nisi  had  been 
served  before  the  winding  up,  his  debt  would  have 
been  secured. 

He  also  cited  In.  re  General  Htiriicullnral  Co,,  Ex 
parte  Whitehouee,  34  W.  B.  881.  (1886)  32  Ch.  D.  512  ; 
Robson  V.  Smith,  43  W.  E.  632.  [1895]  2  Ch.  118  ;  and 
In  re  Roundwood  CuUiery  Co.,  Lee  v.  Ronndwood 
Colliery  Co,,  45  W.  B.  324,  [1897]  1  Ch.  373. 

RoaMl,  K.C,  {F.  E.  Wealhtrhj  and  E,  Layman 
with  Mm),  for  the  claimant. — On  the  first  point  the 
county  court  judge  found  that  there  was  no  fraud  or 
collnaion  to  bring  the  case  within  the  statute  of 
Elizabeth,  and  there  being  evidence  on  which  he 
could  arrive  of  that  oonolusion  of  fact,  his  deoiaion 
cannot  be  reviewed.  As  to  the  second  point,  a 
garnishee  order  creates  no  charge  upon  the  goods  or 
property  of  the  garnishee.  It  does  not  place  him  in 
so  high  a  position  as  a  judgment  creditor.  For 
instance,  it  gives  him  no  right  to  petition  for  the 
winding  up  of  a  company  who  are  garnishees  :  In  re 
Combined  Weighing  and  Advertising  Machine  Co.,  38 
W.  K.  C7,  (1889)  43  Ob.  D.  99.  [Per  KennedT,  J.— 
That  decision  appears  to  have  been  doubted  by  fiomer, 
L.J.,  in  Pritchett  v.  English  and  Colonial  Syndicate,  47 
W.  B,  577,  [1899]  2  Q.  B.  428.]  It  is  not  a  final 
order  within  section  4  of  the  Bankruptcy  Act,  1883, 
and  the  judgment  creditor  who  has  obtained  the 
order  cannot  issue  a  bankruptcy  notice  on  it  and 
make  the  garnishee  a  bankrupt.  Ex  parte  Ghinery, 
32  W.  B.  409.  (1884)  12  Q.  B.  D.  342.  The  county 
court  judge  was  right  in  holding  that  the  oases  of 
Emanuel  v.  Bridger,  22  W.  E.  404,  L.  B.  9  Q,.  B,  286, 
and  Ex  parte  Joselyfie,  26  W,  B,  045,  8  Oh.  D.  327, 
have  no  application  here,  for  the  question  there  was 
only  whether  the  garnishee  orders  affected  a 
"charge"  within  the  meaning  of  the  Bankruptcy 
Acta  BO  as  to  make  the  garnishorB  secured  creditors. 

R.  V,  Banker  replied. 

Lord  Alverstonk,  L.O. J.,  after  stating  the  facte, 
said  :  I  accept  Mr.  Bankes'  argument  that  upon  the 
garnishee  order  being  made  absolute  and  served  upon 
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tlie  company,  the  ga^miahees,  they  were  bound  to 
raepoot  that  order,  and  poaaibly  mi^ht  hftve  been 
gahtj  of  contempt  of  coart  if  they  did  aot.  That  u 
the  result  of  Rogers  t.  fT/oWci/,  [1892]  A.  C.  118,  40 
W.  B.  Dig.  184.  Mr.  Biiake8''fir9t  point  was  that  the 
debeottire  was  Toid  as  b^ing  a  fraudulent  arrnni^o- 
ment  to  hinder  or  defraud  thoir  judgment  creditor 
Geisse.  But  the  connty  court  jnige  has  foaad  aa  a 
iaat,  that  was  not  the  case,  and  we  must  take  it  that  'a 
sum  of  money  was  advanced  to  the  oompany  by  the 
clwmant  by  way  of  loan  secured  by  the  debenture 
without  any  fraud  or  collusion  on  either  side.  Tber«- 
fore  the  garnish e as  were  entitled  to  issue  the  dehec- 
tore  without  committing  any  breach  of  their  duty 
under  the  garnishee  order. 

The  second  point  taken  for  the  gamialiOT  was  that 
the  garnishee  order  absolute  serred  upon  the  com- 
pany gave  him  some  kind  of  legal  or  equitable  charge 
upon  the  property  ot  the  company  which  prevented 
the  claimant  from  exeTcising  his  rights  under   the 
debenture.      But  it  cannot  reasonably  be  contended 
that  a  person  who  issues  execution  under  rule  3  of 
order  -15  can  thereby  place  himself  in  any  higher 
position  than  any  otber  ex^ecution  creditor  of  the 
garnishee  who  has  issued  execution  either  before  or 
after  the  gurnishor.     It  cannot  he  said  that  the  posi' 
tion  of  a  person  who  has  obtained  a  garnishee  order 
is  analogous  to  that  of  an  ordinary  creditor  or  judg- 
ment creditor.    The  Court  of  Appeal  in  In  re  Combined 
Weighinij  and  Ailvfrtuins  Machine  Go.  decided  that  a 
garoishee  order  caimot  be  made  the  ground  for  a 
petition  to  wind  up  a  company,  and  it  was  held  in 
Ex  parte  Chinery   that    a   bankruptcy  notice  could 
not  be  founded  upon  it.      It  is  true  that   in  Ex 
parte  Joieiyne   James,    L.J.,    sud :    "  The    moment 
the  order  of  attachment  was  served  on  the  gitmishee 
the  property  in  the  debt  due  from  him  was  absolutely 
transferred  from  the  jadgment  debtor  to  the  judg- 
ment creditor  " ;  but  that  must  he  taken  in  conjunc- 
tion with  what  Cotton,  L.J.,  said  in  the  same  case- 
that  OS  against  the  judgment  debtor  the  garnishee 
order  ni»i  was  a  final  and  complete  order  transferring 
at  once  "  the  right  to  receive  the  money  which  might 
be  due  "  from  the  garnishee  to  the  judgment  debtor. 
In  Rojeriy.  Whitelei/  Lard  Halsbury,  L.O.,  said :  "The 
order  attaches  all  debts — that  is  to  say,  aU  the  money 
which  Mr.  Wbitetey  could  be  called  upon  to  pay 
away,  although  more  than  the  amount  sufficient  to 
satisfy  the  particular  debt  in  question."     The  position 
of  the  garnishor  in  respect  of  the  garuisbee  is  different 
from    that  of    an    ordinary    creditor    or    jadgment 
creditor.    The  provisious  of  ord.  43,  r,  3,  enable  him 
to  obtain  the  issue  of  execution  in  aid  of  Ms  rights 
under  the  garnishee  order ;  execution  is  only  a  mode 
of  enforcing  the  duty  which  the  garnishee  owes  to  the 
garnishor  under  the  order.     If  I  am  li^ht  the  act  of 
the  gaTnisbees  here  in  obtaining,  io  their  own  interest 
and  bond  fi<h,  an  advance  upon  the  debenture  was 
Tslicl  and  effectual,  and  the  garnishor  could  not  give 
himself  priority  by  the  issue  of   bis  writ  of  fi,  fa, 
tTnless  the  decisions  establish  that  a  garnishor  is  in 
a  better  position  than  an  ordinary  creditor,  I  cannot 
say  that  the  garnishee's  hands  are  so  tied  that  he 
cannot  deal  with  the  assets,  even  though  those  assets 
might  in  certain  events  be  made  available  for  the 
payment  of  the  garnished  debt.    Mr.  Bankes'  argu- 
ment seetos  to  concede  tliat  in  order  to  succeed  he 
most  put  the  gartiishor  in  a  better  position.     Is  my 
opinion  it  is  impossible   to    put   the   claim  of    the 
garnishor  in  a  higher  positioD  than  the  debt  of  an 
ordinary  judgment  creditor,  and  that,  t  thiuk,  was 
the  ground  ot    the  learned    county    court    judge's 
judgment. 

I  desire  to  add  that,  in  my  opinion,  Mr.    Boukea 
was  right  in  his  criticism  of  that  part  of  the  judgment 


dealing    with  the   effect   of   the   Bankruptcy   Act, 
1883. 
My  judgment  is  therefore  for  the  claimant. 

Kkxnedt,  J. — I  have  nothing  to  add  to  what  my 
lord  has  said  with  reapect  to  the  point  taken  under 
the  statute  of  Elizabeth.  On  the  otber  point  I  have 
felt  during  the  argument  a  doubt,  and  it  ia  this: 
whatever  may  be  the  correct  legal  phrase  to  dewmbe 
the  position  of  a  person  who  is  a  gatntshor  under  the 
code  relating  to  these  proceedings,  and  oocepting  the 
decisions  that  he  cannot  properly  found  a  buikmptcy 
notice  upon  the  garnishee  order  or  preoent  a  petition 
to  wind  up  a  garuisbee  company  upon  it,  whether, 
having  proceeded  under  the  code  and  got  a  g-ormahee 
order  absolute  and  served  it  upon  the  garnishee,  be  is 
after  all  in  no  better  position,  inasmuch  as  the 
garnishee  may  divest  himself  of  the  whole  of  the 
property  which  would  enable  him  to  obey  the  order 
of  the  court  and  so  make  that  order  wholly  ineffective. 
I  am  not  prepared  to  differ  from  the  county  court  judge, 
because  in  the  authorities  cited  to  us  it  has  been  said 
that  the  only  effect  of  a  garnishee  order  is  to  attach 
the  debt.  Bat  it  is  the  fact  that  a  debenture  was 
here  given  to  the  claimant,  who  had  fuU  notice  of  the 
garnishee  order,  which  purported  to  be  a  charge  upon 
all  the  property  of  the  garnishees  available  for  paying 
the  debt  due  to  the  garnishor.  When  the  execution 
was  put  in  and  the  sheriff  levied,  the  garnishor  wot 
met  with  this  debenture  for  £2oO,  If  this  debentu^ 
has  priority  admittedly  nothing  would  be  leit  with 
which  to  pay  the  debt.  I  have  hesitated  as  to 
whether  some  equitable  right  at  least  had  not  been 
gained  by  the  garnishor  under  his  order  entitling  bim 
to  say  that  in  determining  priorities  be  ought  to  come 
in  first.  It  is  not  disputed  that  equitable  rights  are  to 
be  recognized  in  interpleader  proceedings,  I  sm  not, 
however,  prepared  to  say  that  the  county  court  judge 
was  wrong,  having  regard  to  the  language  of  the 
House  of  Lords  in  Rogers  v,  Whittley  and  of  the  Court 
of  Appeal  in  In  re  Combined  Weighing  and  Aduerti*ing 
Miichine  Co.,  citing  Chatterton  v.  Watney,  and  the 
strong  opinion  of  my  lord  upon  the  question 
before  us, 

Jelf,  J. — I  agree  with  the  judgment  ot  my  lord  for 
the  reasons  wbicn  be  has  given. 

Judgment  for  the  claiTnant, 

Solicitor  for  the  judgment  creditor,  Henry  Souttni. 

Solicitora  for  the  olaimant,  Bntk,  Mellor,  A  Co.,  for 
Wettott,  Bristol. 


[Kenmdy  "and  RTdley.    S3.)}  May  26,  1905. 

Ghpnwzll  v.  Wblch.  (a.) 

Landlord  and  t&nant — JllegaJdiiirtsa — Tretpatnh  initio 
— Right  of  landlord  to  make/reth  Itvjf. 

A  landlord  levied  a  dtslrtu  for  rent.  The  lailif 
illrgaUg  entered  the  house  by  breaking  the  ehai»  of  v» 
front  door  and  teittd  furniture  belonging  to  theplatatif. 
After  remaining  in  possenion  some  days  he  wtnt  oiU.  tm 
rffusfd  re-adminion,  and  maiie  no  attempt  to  re~tnttr, 
SubaeqiintUy  the  landlord  levied  afresh  aistrets  for  tit 
fame  rent,  whereupon  the  plaintiff  brought  on  atlton  far 
r«p?eui'n  against  him, 

Sctd,  following  Attack  v,  BramweU,  3  B.  <t  3,  220, 
that  the  leccmd  distrest  was  Juttijled,  as  tk«  fini 
distress  wai  wholly  void  and  a  trespass  ab  iaitiOi 
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OainnrxLL  v.  Wblgh, 


High  Cottbt. 


Appeal  from  a  jadgtnBot  of  the  judee  of  the 
Wmltham  County  Court. 

The  plaintiff  w&g  the  wife  of  a  tenwit  of  a  house 

which  had  been  let  to  her  buaband  by  the  defendant. 

At  Midsummer,  1904,  two  qiiarteri'  rent  were  in 

WTMIB,  and  on  the  19th  of  July  the  landlord  put  in  a 

diatresa. 

The  bailiff  entered  the  houie  by  foicihiy  breaking 
the  chain  of  the  frontdoor,  and  seized  fiirniture  which 
admittedly  belonged  to  the  plaintiff. 

The  bftUiff  remained  in  poBsessioti  eleven  days,  on 
which  day  he  left  the  honse  for  two  hours,  waa 
refused  re-admission,  and  made  no  attempt  to  return. 
On  the  5th  of  August  a  fresh  distress  for  the  same 
rent  wm  levied  by  a  different  bailiff  under  a  freah 
warrant,  and  goods  were  seized  which  were  to  some 
extent  different  from  those  seized  on  the  previons 
occasion. 

Hie  gocdi  were  removed  and  advertised  for  sale, 
wheroopon  the  plaintiff  took  the  necessary  steps  to 
replevy  her  goods,  and  in  due  conrse  brought  the 
present  action  of  replevin  in  the  county  court. 

Before  the  replevin  became  effectual  the  plaintiff 
and  her  husband  had  brought  an  action  in  the  High 
Court  against  the  defendant,  in  which  they  claimed 
danugea  in  respect  of  the  illegal  entry  on  the  19ih  of 
July,  and  tbe  plain' iff  had  brought  a  further  aolion 
in  the  High  Court  in  which  she  claimed  the  restora- 
tion of  the  goods  seiiied  on  the  5th  of  August,  to- 
getli«r  with  an  injunction  against  the  defendant 
•oiling  or  dealing  with  them.  These  actions,  however, 
■were  abandoned  after  the  present  action  of  replevin 
had  been  brought. 

The  Bounty  court  judge  held  that  the  first  pro- 
ceeding waa,  upon  the  authority  of  Attadi  v.  BramwM, 
SB.  &  8.  220,  a  trespass  ah  initio  and  void  as  a 
distress,  and  I  bat  the  subsequent  distress  for  the  same 
rent  was  lawful. 
The  plaintiff  appealed. 

Fod,  for  the  plaintiff.— The  learned  judge  hai  mis- 
applied AtUitk  V.  BramKell.  Cockburn,  C.J.,  held  in 
that  case  that  the  illegal  entry  of  the  bailiff  oonsti- 
tttted  a  trespaas  ab  initio,  and  that  defendaat's  right 
in  distress  was  beside  the  question  as  he  had  not 
availed  himself  of  it.  He  held  that  the  distress  was 
Eo  justification  for  the  seizure,  not  that  the  distress 
waa  wholly  void.  In  the  present  case  the  plaintiff's 
goods  were  taken  out  of  the  possession  of  the  plain- 
tiff, and  there  was  a  fully  completed  dUtress,  after 
which  the  plaintiff  could  not  retake  the  goods  with- 
out bdog  guilty  of  pound  breach  :  3  Black.  Com.,  p. 
12 ;  Oilbert  on  Distress,  p.  61.  Secondly,  if  the  first 
distress  were  void  the  defendant  is  here  seeking  to 
take  advantage  of  his  own  wrong :  see  In  re  HixUtU'a 
Bttote,  13  Oh.  D.  696, 


Morion  Smith,  for  the  defendant— The  case  is 
covered  by  Attack  v.  liramieeU.  The  real  question  is, 
bad  the  landlord  a  fair  opportunity  of  working  out 
the  flnt  distress,  and  it  is  submitted  that  the  illegal 
•euure  waa  not  such  an  opportunity ;  Daioion  v.  Cropa, 
1  C.  B.  961,  and  Bagge  v.  Mawb^,  8  Ei.  611. 

Fod  replied. 

Kewitedt,  3. — In  my  opinion  the  decision  of  the 
county  cinrt  judge  was  right  and  must  he  affirmed. 
It  is  contended  by  the  plaintiff  that  there  ought  not 
to  have  been  what  may  be  styled  a  second  distress 
upon  her  goods  because  one  had  already  been  levied. 
The  queetion  is  a  short  one  :  Was  the  first  proceeding 
a  distress  ?  In  my  opinion  it  was  not.  Tbe  county 
court  judge  relied  upon  Attadc  v.  i3rani».Wi  as  showing 
that  the  first  distress  was  wholly  void;  and  even  looking 
at  th«  queetion  wholly  apart  from  authority,  I  cannot 
Me  why  there  should  not  be  what  1  call  for  brevity  a 


second  distress  in  the  present  case.     Distress  is  a 

special  remedy  for  the  protection  of  landlords,  and 
clearly  a  landlord  cannot  levy  twice  for  the  same  rent. 
If  he  levies  for  too  small  a  sum  it  is  his  own  fatdt, 
and  he  cannot  repair  it  by  a  second  levy.     And  if 
anything  is  done  by  the  landlord  aff«r  levying  by 
which,  when  he  has  Ihe  opportunity  of  rendering  the 
distreiH  fruitful,  he  surrenders  or  forbears  to  exercise 
his  power  of  doing  so,  he  cannot  distrain  a  second  time. 
What  happened  in  the  present  case  was  that  the  first 
proceeding  was  simply  a  trespass,  an  illegality,  and  void 
ab  initio ;  it  was  an  aotionahle  trespass,  and  an  action 
of  trespass  has  in  fact  been  brought  iu  respect  of  the 
act   of  the  baUiff  in  wrongfully  breaking  iuto  the 
honse  under   colour  of  the    distress   warrant.     The 
question  really  is.  Was  the  first  proceeding  a  distress  ? 
That  is,  was  it  a  pr.iceeding  in  which  the  landlord 
would  have  got  what  he  got  by  the  second  proceeding? 
That  is  the  way  in   which   the  pleader  puts  it  in 
Diiwtoa  V.  Cropp.     In  that  case  there  bad  been  a  levy 
which  was  not  carried  through,  but  waa  abandoned 
by  the  landlord  for  reasons  which  the  court  held  not 
to  be  good,  and  the  court  had  to  consider  whether  the 
proceeding  on  the  part  of  the  landlord  amotmted  to  a 
voluntary  surrender  of  his   rights  under  the  levy. 
The  pleadings  are  given  in  the  judgment  of  Tindal, 
C.J,,  upon  which  it  appears  that  the  replication  of 
the  plaintiff  was  {omitting  immaterial  portions)  that 
the  "  defendant  to^ik   and   distrained  variotts  guoda 
and  chattels  of  the  plaintiffs  other  than  those  in  the 
last  count  mentioned  as  a  distress  for  the  said  arrears 
of  rent,  and  of  sufficient  value  to  sat'sty  the  said 
arrears  of  rent,  and  the  defendant  then  could  and 
might  and  ought  to  have  fully  satisfied  and  paid  the 
said  arrears  of  rent  and  the  costs,    iStc,  out  of  and 
with  the  said  goods  and  chattels ;  yet  the  defendant 
wrongfully  and  veiatiously,  and  without  any  cause  or 
excuse  refused  and  neglected    to    do    so.     .     .     ." 
Could  such  a  plea  have  been  pleaded  in  the  present 
case  ?    1  am  clearly  of  opinion  it  could  not.     When 
the  landlord  became  aware  that  the  bailiff  was  a 
trespasser  it  was  clearly  his  duty  to  put  an  end  to  ths 
situation,  and  it  waa  also  to  his  interest  to  do  so,  for  by 
continuing  the  trespass  he  was    rendering  himself 
liable  for  damages  ;  but  as  it  tarned  out  the  tenant 
prevented  the  landlord  from  acting  by  shutting  out  the 
bailiff  and  refusing  to  re-admit  biui  to  the  premises. 
It  is  quite  clear  that  the  landlord  could  not  have 
satiBfied  the  arrears  of  rent  out  of  the  property  seiaed 
under    the    proceedings  which    had    been    called    a 
distress.    The  whole  foundation  of  a  plea  that  there 
has  been   a  prior  distress  lies  in  the  fact  that  the 
landlord  has  already  exercised  his  rights  by  takijig 
proceedings   which    might    and  would    have    given 
him  all  that  he  was  vexatioualy  seeking  to  get  by  the 
second  proceedings.      But  there  is  nothing  in   the 
present  case  which  could  be  sucoessfuUy  pleaded  as  a 
voluntary  act  on  the  part  of  the  landlord  amounting 
to  a  withdrawal  from  the  completion  of  a  distress 
which  would,  if  persisted  in,  have  given  him  all  that 
he  sought  to  obtain  by  means  of  the  second  proceed- 
ing. 

Then  it  was  contended  for  the  plaintiff  that, 
assuming  that  the  first  proceeding  was  a  trespass  and 
was  void  within  the  principle  of  the  decision  in  Attack 
V.  BfamuitU,  the  defendant  was  estopped  from  setting 
up  such  a  defence,  and  thereby  taking  advantage  of 
his  own  wrong,  and  a  passage  as  to  the  dootriue  of 
estoppel  was  cited  from  the  judgment  ot  Jeisel,  M.B., 
in  In  re  Eullet£t  Etlate.  But  in  my  opinion  the 
defence  of  estoppel  has  no  foundation  iu  the  facts  of 
the  pireaent  case  upon  which  it  can  properly  be  based. 
Rent  was  admittedly  due  from  the  plaintiff,  and  the 
defendant  levied  a  distress  for  that  rent.  It  is  con- 
tended that  he  had  no  right  to  do  so  because  he  had 
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previously  distrained  in  respect  of  it.  It  is^  the 
teuBifxt  who  ifl  setting  up  the  previous  proceeding, 
and  I  do  not  see  tow  any  principle  of  estoppel 
can  be  invoked  to  prevent  the  londlord  from  saying 
that  the  illegal  act  of  his  bailiff  cannot  be  set  up  as  a 
prior  diitress,  and  that  the  plainlilf's  right  was  to 
treat  it,  as  in  fact  it  was  treated  by  the  plaintiff,  as  a 
trespMS.  I  think  that  the  defendant  is  entitled  to 
our  judgment. 

EiDLSY,    J. — I    am    of    the  same    opinion.    The 
principles  upon  which  a  second  distress  is  not  allowed 
are  fnfly  discussed  in  Baggf  v.  Maieiy  and  Dawion  v. 
Cropp.    In  the  former  case  Parke,  B.,  said:  "There 
it  nothing  more  clear  than  this,  that  a  person  tsaniiot 
distrain  twice  for  the  same  rent,  for  if  he  has  the 
Opportunity    of    levying    the    amount    of   the   first 
distress  it  is  vexatious  in  him  ta  levy  the  second, 
unless  there  be  some  legal  ground  for  his  adopting 
inch  a  course,  as,  for  example,  in  the  instance  put  by 
Lord  Mansfield,  O.J.,  in  the  case  referred  to  in  the 
argument,    Hulchim    v.    Chamhen,     1     Burr.    789. 
But    if    there    is    a   fair    opportunity,     and    there 
is  no  lawful  or  legal  cause  why  he  shonld  not  work 
out  the  payment  of  the  rent  by  reason  of  the  first 
distress,  hia  duty  is  to  work  it  out  by  the  first  distress, 
and  he  cannot  distrain  again."     How  is  the  princi- 
ple   there    enunciated    to    be  applied   to  the   facta 
of    this     case.      The     first     distress    was    illejjal 
because  it  was   a  trespass,  and  it  follows  from  the 
decision  in  Atliek  v.  Bramwell  that,  being  a  trespass, 
it  was  void  ah  iniiio.     It  is  impossible  to  treat  the 
language    used    in   the    judgment  in  that  cass    as 
amounting  merely  to  a  dicium ;   there  is   the   most 
deflnite  statement  in  the  judgment  of  Cookbum,  O.J.) 
that  the  distress  wai  altogether  void  and  the  entry 
on  the  plaintiff's  premises  and  seizure  of  his  goods  a 
trespass  ab  initio.     If  that  is  the  true  doctrine,  how 
does  it  apply  to  a  case  where  the  first  so-called 
diitreas  is  altogether  void  and  the  landlord  seeks  to 
oonfirm  his  rights  by  distraining  again.     I  think  it 
dear  that  in  the  present  case  the  landlord  had  no 
opportunity  of  malnng  the  first  distress  effective  ;    he 
had  no  means    of    doing    that    which   in   Baggf  v. 
Mawhj  it  was  said  to  be  his  duty  to  do — that  is,  to 
work    out    the    payment  of  the    rent  by   the  first 
distress ;  he  could  not  do  so  legally,  for  he  was  not  in 
the  position  of  a  distrainer  at  all.     It  has  been  con- 
tended   that   he  had  had  the  opportunity  because 
he  employed  a  bailiff ;  but  that  is  not  the  sense  in 
which  the  expression   has  been   uied.      It  may  be 
true  in  a  sense  that  an  opportunity  once  presented 
itaelf    to    the    landlord,    by    which    one  phrase    in 
the    judgment  of    Parke,  B.,    might    be    satisfied  ; 
but  if  we  take  the  conclading  words   of  the  same 
sentence  it  is  perfectly  obvious  that  the  defendant 
could  not  have  worked  out  the  payment  of  the  rent 
by  reason  of  the  original  distress.    When  Parke,  B. , 
used  the  expression  "if  there  is  a  fair  opportunity," 
he  obviously  meant  to  refer  to  a  state  of  circumstances 
in  waicb,  during  the  distress,  the  landlord  has  an 
opportunity  of  working  out  the  amount  of  the  rent 
by  the  machinery  of  the  distress.     Here  the  landlord 
had  no  such  opportunity.     For  these  reasons  I  think 
the  decision  in  Attack  v.  Bramwell  realty  governs  this 
case.     Then  it   is  contended   for  the  plaintiff  that 
there  was  an  impounding  of  the  goods  by  the  broker 
aa  the  landlord's  agent,  and  that  during  the  continu- 
ance of  that  impou'  ding  the  plaintiff  could  not  take 
his  goods  out  of  the  custody  of  the  law.     But  the 
doctrine  there  invoked  had  it»  origin  in  the  prevention 
of  a  breach  of  the  peace,  and  it  cannot  compel  us  to 
hold  that  the  first  proceeding,  which  was  a  trespass 
ab  inilo,  was  equivalent  to  an  actual  distress.    And  it 
ia  fnrljier  said  that  the  defendant  is  estopped  from 


taking  advantage  of  his  owq  wrong ;  but  I  *gf«t 
with  my  brother  Kennedy  that  that  principle  has  no 
application  to  the  case. 

Appeal  diimiued ;  /mfe  to  npp^il. 

Solicitors  for  the  plaintiff,  LumUy  ife  Liimirt/, 

Solicitors  for  the  defendant,  Avtrt/  ik  3oji. 


C.  C.  E.  \ 

^Lord  Alverslone,  L.O.J.,  and  f  q^^  ^4 

"Wills,   Kennedy.    Chanoell,  ( 
and  Buoknill,  JJ.}  / 

Kxi  V.  Tassy  and  Lallt.  («.) 

Criminal  luu)  ^  FUfieries  ^  Oonilrttdion   of  ttaiuim— 

Malicious  Tnjuriu  to  Properly  Act,   1861  (24  <t  45 

Vict.  e.  97),  ».  32— Salmon  Fithery  Ad,  1873  (S6  * 

37  rid.  c.  71).  «.  13. 

Bi/  leclion  32  of  tht  Malidout  Tnjuriet  to  Proprrijj 

,4rf,  1861,  a^  ameiiiitd  hy  tedion  l^oflht  Salnvtn  Fithrrt/ 

Act,  1873.  it  IS  an  offaiee  to  unlain/atly  and  malidoatti/ 

put  lifne  w  any  othtr  noxiout  $tib»tance  into  a  a1ln^nn 

river  with  tht  intention  of  dttiraying  jith,  iwiimthttaiid- 

ing  tliat  the  language  of  the  ttetion  of  the  anu-ji'Iiug  AH 

cannot  be  read  gratifnatimlly  with  that  of  the  pn'ndpoi 

Act;  the  duty  of  the  court,  in  tach  cant,  being  to  jik 

effect  to  the  intention  of  the  Legialature, 

Oase  stated  for  the  opinion  of  the  Oourt  for  Crown 
Cases  Reserved  by  Grantham,  J. : 

"  John  Thomas  Vasey  and  Joseph  Lally  were  con- 
victed before  me  at  the  Midsummer  Assises,  1905,  for 
the  cou'ity  ff  Durham,  upon  an  indictment  imdet 
2-1  &25  Viot  C.97,  8.  32,  and  30  &  37  Vict,  c  71,8.  U. 
charging  them  with  having,  on  the  18th  of  Joae, 
1903.  at  ths  parish  of  Walsingham,  in  the  county  of 
Durham,  unlawfully  and  maliciously  put  a  quwitiiy 
of  lime  into  Bradley  Bum,  a  tributary  of  a  certain 
salmon  river  called  the  ELver  Wear  there  situate,  willi 
intent  thereby  to  destoy  the  fiih  then  being  in  th* 
said  tributary  of  the  said  salmon  river. 

"  Judgment  was  postponed,  and  the  prifloneri  were 
discharged  upon  their  own  reoogniiBnoes  of  bail 
to  appear  and  receive  judgment  when  caUed  npon. 

"All  the  facts  necessary  to  support  this  indiotment 
were  proved,  but  a  question  was  raised  as  to  the 
affect  of  the  sections  under  which  the  indictment  w« 
laid. 

"Those  seotions  are  in  the  terms  following— 21 
&  25  Yict.  0.  97  (Malicious  Injury  to  Property 
Act,  1861),  9.  32:  '  Whosoever  shall  unlawfully  and 
mahcioualy  cut  through,  break  down,  or  otberwii* 
destroy  the  dam,  floodgate,  or  slttioe  of  any  flsh-pand 
or  of  any  water  which  shall  be  private  property  or  in 
which  there  shall  be  any  private  right  of  fijhBT. 
with  intent  thereby  to  take  or  destroy  any  of  the  Bib 
in  such  pond  or  water  or  so  as  thereby  to  cauM  tha 
loss  or  destruction  of  any  of  the  fish,  or  shall  onUw- 
fully  or  maliciously  put  any  lime  or  other  noxioai 
material  in  any  such  pond  or  water  with  intent  thereby 
to  destrtvy  any  of  the  flsh  that  may  then  or  that  may 
thereafter  ba  put  therein,  or  shall  unlawfully  or 
malic  onsly  cut  through,  break  down,  or  otherwwe 
deitrjy  thedamorfloodgate  of  any  mill-pond,  reservoir, 
or  pool  shall  be  guilty  of  a  misdemeanour,  and  being 
convicted  thereof  shaU  be  liable  at  the  discretion  of 
the  court  to  be  kept  in  penal  scnritude  for  any  term 
not  exceeding  seven  years  and  not  less  than  three  yeMi. 
or  to  be  imprisoned  for  any  term  not  eiceediag  tw 

(n.)  Eeported  by  ALAN  HooQ,  E«q.,  BaIIi«t«c-i^ 
Law, 
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years  mtb  or  without  hard  labour  and  with  or  with- 
out solitary  oonflnement,  and  i{  a  male  under  the 
age  of  sixteea  years  with  or  without  whipping '  3S  & 
37  Vict,  c,  71,  s,  13:  'The  provisions  of  the  32od 
tection  of  the  Mali eioua  iDJiirie^  to  Pioparty  Act  so 
far  as  they  relate  to  poisoning  any  water  with  intent 
to  kUl  or  destroy  flgh  shall  be  extended  and  apply  to 
salmon  rivers  bs  if  the  words  'or  in  any  salmon 
ri»«r '  were  inserted  in  the  section  in  lien  of  the 
wordi  '  private  tights  of  fishery,'  after  the  words 
'  noxious  miiterial  in  any  snch  pond  or  water,' 

"  The  qneation  for  the  decision  ot  the  court  ia  whether 
having  regard  to  the  apparent  inoonBisteocy  of  its 
langua^  the  later  section  is  effective  to  extend  the 
provisions  of  the  former  section  to  salmon  rivers,  for 
althoagb  there  is  no  doubt  as  to  the  objeiit  ol  the 
■eotion,  it  seems  impossible  to  make  the  section  of  the 
amended  Act  read  ^ammatically  when  altered  as 
directed  by  the  amended  aeotion." 

Mitchell-Innei,  for  the  prosecution. — This  section 
cannot  obviously  be  read  literally,  and  it  ia  suggested 
that  the  s'unplest  courie  ia  to  construe  aection  13  of 
the  Salmon  Fishery  Act,  1873,  as  if  did  not  contsin 
the  words  "in  lieu  of  the  words  '  private  rights  of 
fliherf.'  "  It  is  submitted  that  where  the  intention 
of  the  Aot  is  dear,  effsct  should  be  given  to  that 
intention  by  the  oonrt.  Here  the  draftsman  has  made 
noDMiue  of  the  section,  and  the  section  should  be  so 
oonMmed  at  to  give  effect  to  the  manifest  intention 
of  the  Legislature:  Salmon  v.  Duacombe,  11  App.  Cas. 
627;  CuHi*  V.  Stovin,  22  Q.  B.  D.  613;  Stone  v. 
Corporation,  of  Feoml,  25  W.  E.  240,  1  C.  P.  D.  673. 

No  coniuel  appeared  on  behalf  ot  the  prisoner. 

Lord  AiVSEHToKE,  L.C.iT. — After  the  clear  argu- 
ment  on  behalf  ot  the  prosecution  I  have  no  doubt 
that  effect  ought  to  be  given  to  the  principle  which 
ha  has  referred  to,  and  which  is  to  be  found  in  the 
authorities  be  has  cited  to  ua.  If,  however,  the  effect 
of  strictly  following  the  words  of  the  statute  were 
that  a  limited  application  would  b]  given  to  section 
32  of  the  Act  of  1361,  we  should  be  bound  to  apply 
the  Act  in  its  strict  meaning.  But  Mr.  Mitchell- 
limes  has  called  our  attention  to  a  passage  in 
Maxwell's  Interpretation  of  Statutes  (3rd  ed.,  p.  310], 
which  haa  been  referred  to.  The  language  is :  "  Where 
the  language  of  a  statute  in  its  ordinary  mtaningand 
grammatical  construction  leails  to  a  manifest  contra- 
diotion  of  the  apparent  purpose  of  the  enactment  or 
to  some  inconvenience  or  absurdity,  hardship,  or 
injustice,  presumably  not  intended,  a  CO 0.1  traction  may 
be  put  upon  it  which  modifies  the  meuiing  of  the 
words  and  even  the  construction  of  the  aentenco,''  and 
in  tupport  of  that  statement  a  series  of  authorities  are 
given  es  tending  over  a  period  of  fifty  or  sixty  years. 
Further,  in  Salmon  v.  Ihincombis  Lord  Hobhouse  after 
referring  to  the  general  pro  post  tion  that  when  the 
object  of  a  statute  is  clear  it  is  not  to  be  reduced  to  a 
nullity  by  the  draftaman'a  unakilfuluesa  or  ignorance 
of  law,  s&yi :  "  If  such  a  construction  left  a  substantial 
operative  effect  to  the  enactment  it  might  be  necessary 
to  answer  that  question  in  the  affirmative,  but  as  it 
destroys  the  expresaed  objects  altogether  unless  the 
word  'resident'  be  ooDsCrued  to  m«an  'domiciled,' 
and  in  that  case  destroys  the  expressed  objects  so  far 
as  regatdt  real  property,  their  lordships  anawei  it  in 
the  DiegatiTe."  In  the  present  case  we  have  to  see 
whetluir  or  not  section  13  of  the  Act  of  1S73  requires 
to  be  modified  in  consequence  of  its  effect  being 
reduced  to  a  nullity  if  what  I  call  the  literal  direc- 
tions are  followed.  Now,  the  object  of  the  section  ia 
abundantly  plain.  The  provisions  of  section  32  of 
the  Act  of  1S61  so  far  as  they  relate  to  the  poisoning 
of  any  water  with  intent  to  lall  or  destroy  the  fish  are 


intended  to  be  extended  and  applied  to  salmon  rivers 
and  therefore  it  is  quite  plain  that  the  object  of  the 
Act  of  1873  is  stated  on  the  face  of  aection  13  of  that 
Act,  and  it  was  to  prevent  the  destruction  of  property 
in  salmon  rivera  by  the  very  grave  and  serious  act  of 
putting  piison  in  the  water.  Then  in  otder  to  mark 
it  out  the  draftsman  has  added  the  words  "as  if  the 
words  '  or  in  any  salmon  river '  were  inserted  in  the 
Bsid  section  in  Ueu  of  the  words  '  private  rights  of 
fishery.' "  I  think  that  in  all  probability  the 
language  of  the  amending  section  waa  adopted  in 
consequence  of  the  draftsman  forgetting  that  "  private 
right)  of  fishery  "  was  not  the  description  of  the  class 
or  the  ambit  of  the  property  to  which  the  preriooa 
section  applied,  but  was  only  the  end  of  a  sentence 
which  begins  with  the  words  "  destroy  the  dami 
floodgate,  or  sluice  of  any  fish-pond  or  of  any  water 
which  shall  be  private  property  or  in  which  there 
shall  be  any  private  right  of  fishery  with  intent 
thereby  to  take  or  destroy  any  of  the  fish  in  such 
pond  or  water,  or  so  as  thereby  to  cause  the  loss  or 
destruction  of  any  of  the  fish,  or  shall  unlawfully  and 
maliciously  put  any  lime  or  other  noxious  material 
in  any  such  pond  or  water,"  The  draftsman 
haa  obviously  forgotten  that  the  words  "  private 
rights  of  fishery"  were  not  words  of  deeoription  of 
the  property  which  was  protected  by  aection  32  of 
the  Act  of  1801,  and  I  have  no  doubt  that  the 
words  "in  lieu  of  the  words  'private  rights  of 
fishery ' "  are  merely  meant  to  indicate  salmon 
rivers  in  the  place  of  the  property  which  comes 
within  the  ambit  of  that  previous  section.  That 
intention  is  made  abundantly  clear  because  the  place 
in  which  the  words  "  salmon  rivers"  are  to  be  added 
ia  to  be  after  the  words  "  noxious  material  in  any 
suuh  pond  or  water,"  and  if  regard  is  had  to  the 
intention  of  the  direction  as  to  the  words  "  or  any 
salmon  river"  being  inserted  in  lieu  of  the  words 
"  private  rights  of  fishery,"  and  the  words  "  or  in  any 
salmon  river"  are  inserted  after  the  words  "  any  such 
pond  or  water,"  section  32  of  the  Act  of  1861  a  i 
amended  reads  xierfectly  well.  I  therefore  think  that 
this  case  b  an  instance  involving  the  principle  recog- 
nised in  those  authorities  where  it  has  been  held  ttiat 
the  manifest  intention  of  a  statute  must  not  be 
defeated  by  a  too  literal  construction  of  its  precise 
terms.  Whether  the  words  "  in  lieu  of  the  words 
•  private  rights  of  fishery  '  "  are  to  be  disregarded  as 
merely  indicating  that  the  salmon  river  ia  to  take  the 
placse  ot  the  other  rights  of  property  that  Wfcre  pro- 
tected ;  or  whether  the  word  "  such  "  is  to  be  taken  to 
import  the  previous  description,  "  fish-pond  or  of  any 
water  which  shall  be  private  property  or  in  whicn 
there  shall  be  any  private  right  of  fishery,"  so  that  ia 
one  sense  there  may  be  a  substitution  of  a  salmon  river 
for  a  property  so  described  under  the  words  "  such 
pond,"  the  same  result  is  arrived  at. 

In  my  opinion,  the  intention  of  the  statute  being 
that  which  I  have  alluded  to,  it  would  reduce  the 
effect  of  a  very  important  amendment  for  the  pro- 
tection ot  property  to  nothing,  if  we  were  to  hold  that 
there  could  be  no  conviction  in  consequence  ot  this 
apeoial  provision ;  and  I  think,  therefore,  this  oonvio- 
tioD  must  be  affirmed. 

Wills,  J. ,  concurred. 

E^amnDY,  J. — I  am  of  the  same  opinion, 

Chaksrll,  J.— I  agree.     Qui  hceret  in  litera  hmret 
in  cortice  is  exactly  applicable. 

BtroKJTiLL,  J.— I  agree. 

Solicitors,    Bel/rage  it   Co.,    tor   ffalrro  A  Raine, 
Sunderland. 
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HiSH  COUBT. 


BoDSOM  V.  DoDSOS.— Smith  v,  Smith. 


Hioa  Covxt. 


Prob. 


Div. 


Dec.  11. 


DiT.  &  Adm 

Divorce. 
(Bargrave  Deane,  J.)     ) 

DODSOK  I'.  DoDSOK.  (a.) 
Diiwrce—AdiiUeri/  of  jitlitiontT  —  Diai-rttion  o/  courl^ 
20  rt  21  Vid.  e.  85,  «.  31. 
The  petnioner  urae  an  adrai,  and  teas  at  tht  timf  of 
her  marriage  lixteen  years  ('lit  and  an  orphan.  The 
rfipmdeat  ieducfd  htr  and  nfUrwtrdi  marrifd  her  ;  he 
took  her  to  variou*  ■plat.ts  and  compelled  her  to  obtain 
mrmei/  6,v  prostifutiun,  he  taking  the  money  and  ill~ 
iff  ding  her.  After  aboni  two  iiear»  she  ran  atmy,  and 
uihile  avmy  oceaiionatly  ohtaineri  money  by  prottitution, 
at  the  liiai  deaf  it  ate, 

Tht  Court  held  that  the/adi  of  iht  ca»e  j'ltttfied  H  in 
pronouncing  a  decree  in  the  pttitimer'i  favour,  notaith- 
ttanding  her  adultery, 

Maria  £ate  Dodaon  prayed  for  a  dissolution  of  her 
mMriftge  with  Christopher  (Jeorge  Frederick  Dodsoa 
under  tha  following  oircuooBtances.  The  case  waa 
undefended. 

The  petitioner  was  married  to  the  respondent  on 
the  4th  of  April,  1899,  at  the  distriot  registj^r,  Sonth- 
wark,  and  there  were  no  childreai  of  the  marriage. 
The  petitioner  was  about  aeventeen  years  old  at  the 
time  of  her  marriage  and  wai  an  orphan,  her  father 
having  died  whe-i  abe  was  twelve  and  her  mother 
when  she  (the  petitioner)  wan  fifteen.  She  w«s_  loft 
practically  unprovided  for  and  was  without  friends 
and  endeavoured  to  support  heraelf  by  the  stage. 
After  her  mother's  death  the  petitioner  waa  adopted 
by  a  friend,  a  Miss  Murray,  who  waa  also  an  actress, 
B«d  she  lived  with  her  until  April,  1899.  The  two 
were  residing  in  a  lodging-bonse,  but  during  Miss 
Murray's  abaence  oa  tour  for  a  few  days  the  son  of 
the  lodging-house  keeper  (the  respondent)  seduced 
the  petitioner  and  afterwards  married  her. 

He  then  took  her  to  live  at  an  immoral  bouse,  took 
her  to  the  Hoyal  Aquarium,  and  told  her  she  must 
earn  money  by  prostitution,  while  he  paaaed  him- 
Belt  off  as  her'  brother.  He  gave  up  Mb  work  and 
compelled  her  to  hand  over  tha  money  she  ob-ained 
by  prostitution.  He  iU-treatad,  thrashed,  and  bullied 
her  and  terrorized  her  into  the  Ufe  that  she  led. 

In  1901  she  ran  away  from  her  husband,  and  ooca- 
BtonaUy  earned  moaey  by  proatitation  from  sheer 
destitution. 

She  had  no  relations  of  her  own.  but  again  cama 
across  Misa  Murray,  who  again  befriended  her,  and 
■with  whom  she  had  since  been  living  a  perfeatly 
respectable  Ufe, 

She  had  ascertained  that  the  respondent  was  com- 
mitting adultery  with  a  girl  named  Lilly  Coombs, 
»nd  the  petitioner  asked  that  the  court  should  oiercise 
its  discretion  in  her  favour  and  grant  a  decree  on  the 
ground  of  the  reapondent's  cruelty  and  adultery, 
Barnard,  E,C„  and  liiind<i!ph,  for  the  petitioner. 
Baboratb  Dbaitb,  J.— His  lordahip  said  he  was 
satisfied  that  the  oa«e  of  adultery  and  cruelty  bad 
been  made  out  against  the  respondent.  It  was  a 
horrible  story,  hut  it  was  clear  to  him  that  the 
petitioner's  adultery  waa  the  direct  result  of  the 
respondent's  gross  and  depraved  conduct.  With 
regard  to  the  wife's  acts  of  prostitution  after  she 
had  left  her  husband,  she  aaid  it  was  the  result  of 
destitution.  He  (the  learned  judge)  thought  that 
that  alao  waa  attributable  to  the  husband's  own  con- 
duct, and  he  should  grant  the  petitioner  a  decree  ndi. 

Solicitor,  Arthur  Newton. 

(o.)  Beported  by  Qvitssi  TTat.t.,  Esq.,  Barrister- 
at -Law, 


Prob.  Div.  &  Adm.  Div.  ] 

Divorce.  !      June  ^2  ;  July  3,  1003. 

(Birgrave  Deane,  J  )     ) 

Smith  u.  Smith,  (a.) 
Bivnrre—  Deirrtiim — Sitmrnnry   Jaritdiction    {Married 

Wmnen)  Aet,   1895,  a.   5— jfatn'moniW   CVitua  Ad, 

1867,  «.  27, 

Tht  Court  held  that  the  provi»ion»  of  the  Summary 
Jurisdiction  {Married  Women)  Act,  1895,  with  regard 
to  desertion  do  not  ouit  the  jurisdidion  of  the  Divoret 
Couritaiih  regard  to  desertion,  and  htnce  the  jnatrirnonial 
offrnre  of  desertion  under  the  Matrimonial  Causes  Act, 
1857,  nay  be  committed  notwithstanding  the  ex!sttncet>f 
a  separation  order  made  under  section  5  of  the  Samtnary 
Jurisdiction  Act, 

On  the  2Stb  of  November.  1896,  the  parties  were 
married,  and  in  Januarj-,  1809,  the  husband  refused  to 
cohabit  with  hia  wife. 

On  the  6th  of  March  of  that  year  the  vila  obtained 
a  separation  order  under  the  Stimmary  Jtmidiclicm 
(Married  Women)  Act,  1895. 

In  February,  1905,  the  husband  wrote  to  his  wife 
saying  that  for  sonw  years  past  he  had  been  "  walking 
out"  with  a  girl  and  that  ahe  was  about  to  be 
confined.  The  wife  then  petitioned  for  a  dissolution 
of  her  marriage  on  the  ground  of  adultery  and 
desertion,  and  the  question  raised  for  the  ci>ngi(iera- 
tion  of  the  court  was  whether  the  respondent  haJ 
been  guilty  of  desertion  within  the  meaning  of 
section  27  of  the  Matrimonial  Cauasa  Act,  18S7, 
inasmuch  as  the  wife  had  obtained  a  separation  orJff 
which  waa  subsisting. 

Btyford.  for  the  petitioner,  referred  to  Kay  v.  Kai/, 
[1901]  P,  382,  53  W.  B.  Dig.  49. 

Bargravb  Deasb,  J.,  in  delivering  judgment,  i"d 
that  the  poiut  to  be  decided  was  a  very  important 
one.  The  original  order  of  the  magistrates— and  thii 
was  material  to  the  case— did  not  find,  in  terms,  that 
the  husband  had  deserted  the  wife,  although  th^ 
had  ordered  him  to  pay  her  an  allowance,  baring 
found  that  he  neglected  to  provide  for  her.  Ths 
order  had  been  made  under  section  i  of  the  8uanii»7 
Jurisdiction  (Married  Women)  Act,  1895,  and  had  tbe 
effect  of  a  judicial  aeporation  granted,  not  on  the 
ground  of  desertion,  but  on  that  of  neglect  to 
maintain.  Since  the  5th  of  March,  1897,  the  dat«  o! 
that  order,  the  respondent  had  occasionally  neglected 
to  pay  the  allowance,  and  on  one  occasion  had  gone 
to  prison  for  omitting  to  do  ao,  the  petitioner  bebg 
all  the  time  ready  and  willing  to  resume  coh»bit»lion 
while  the  order  remained  in  force.  The  respontoU 
however,  simply  kept  aloof  until  1901,  when  he  took 
up  with  another  woman,  so  that  between  MuriJb. 
1897,  and  the  latter  date  the  petitioner  had  no 
ground  of  complaint  outside  the  matters  that  h" 
beeu  dealt  with  on  the  magistratw'  order.  A 
judicial  separation  could  not  be  grante<i  IM 
neglect  to  maintain  in  this  court,  but  could  f«r 
desertion,  but  that  desertion  must  continue  for  fwj 
years.  What,  therefore,  was  the  position  P  Om<i 
it  be  laid  that  the  Act  of  1895  conferred  upon  thi 
magistrates  the  power  to  grant  a  judicial  tepartftw 
for  a  desertion  of  two  months  ?  He  did  not  "-' 
possible  that  tbs  juriarJiction  of  this  court '. 
extended  in  that  direction  by  the  Act.  He  hud  l 
fore  decided  to  take  no  cognizanoo  of  the  de«frW" 
complained  of  by  the  petitioner  in  March,  18B7.  Tw 
order  made  said  that  it  had  the  effect  of  a  jniii(Ml 
separation.    The  Act  of  1895  had  not  rcliemd  totbu 

(a,)  Reported  by  QwYiraE  Hali,,  Esq., 
at-Law, 


YoL.  Liy. 


[Feb.  17,  iflCti.l 
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court,  nor  did  it  say  that  it  extended  ita  powers.  The 
present  petitioner  had  been  deeetted  in  1897,  and  the 
case  could  only  be  dealt  with  ia  tbst  way.  Her 
husband  liod  never  approached  her  sinci*  then,  and 
desertion  continued,  and  four  years  ago  he  bad  taken 
up  and  lived  with  another  woman.  The  dL>ei*ion  of 
the  magistratei,  so  far  as  this  court  waa  concerned, 
WM  a  nullity.  It  h«d  been  meant  only  M  a  protec- 
tion for  the  woman,  and  could  have  been  set  a«ide  at 
any  time.  He  therefore  found  as  a  fact  that  dasertion 
and  aiioltery  had  t»ken  place,  and  he  granted  the 
petitioner  a  decree  iii'ai,  with  costa, 

Solijitora  for  the  petitioner,  Nkhi'hnu,  Graham,  .!■ 
Bteili/,  for  Utyij'iU  &  Jamt:),  Wellingborougb. 


Not.  17. 


Court  ot  Eppral. 


From  K.  B.  Div.  1 

(Collins,  M.E.,  and  Matbew,  L.J.)  J 

BAOfBBIDOK  V.  The  PoBTMASTEfi-GKyBIlAL  AND 
t'B.'VJfE.   (a.) 

Vruwn —  Votf ian»ter'Oen»al —  Li'ahih'ly  to  be  ittfd  in 
ftffitinl  mpiKily — Adifm /or  nri/li'gence  of  luhordimite 
—  finmitnity  of  htad  vf  Oovtrnment  tkpartmnitt— 
T,legruj,h  Act,  1863  (26 '.E-  27  Viet.  c.  112),  a,  42— 
Telryraph  Act,  1868  (31  A  32  Fid.  c.  110),  8,  2. 

The  foitmaiter-Geti^al  I'l  not  llabk  to  he  sued  in  hi* 
ofKial  eapacitij  for  the  n'-ijUywce  cf  a  ptram  emjiloyed 
in  the  trlr;iriij)h  service;  hii  immtuiiiy  from  Htilility  tn 
an  aclionfor  the  defiult  of  a  aitburdinate  officicU  »'»  the 
Fott  Ojjite  not  btivj  averted  by  anything  toataitiei  in  the 
TeUgrai>k  Aett,  1S63,'  X868,  and  1878. 

App«al  by  the  Poatmaster-Oeneral  from  the  refusal 
of  Walton,  J.,  to  ordu-  the  name  of  the  Postmaater- 
Oeneral,  ai  a  defendant  to  thtj  action,  to  bo  struck  out. 
The  plaintiffs  were  Eli?,4b6th  L»wson  Bainbridge 
and  her  father  John  Bsinbritlge.  The  indorsement 
on  the  writ,  as  amended,  waa  aa  fjllowa:  "The 
plaintiff  Elizabeth  L*w«ou  Baiubridge'a  claim  is  for 
daniagea  f.r  personal  iujuri-8  to  the  slid  pUinliff 
snataiaed  through  the  negligence  of  the  defendants 
or  their  servants.  The  plaintiff  John  B»inbridge's 
claim  is  for  damages  for  loss  of  services  and  wajges 
owing  to  the  said  personal  injuries.  The  plaintiffs' 
daim  aKainst  the  defendant,  the  Postmaster-General, 
is  in  bis  oorpofate  capacity  under  statutes  26  &  27 
Vict.  e.  112.  as.  18  and  i2.  and  31  &  32  Vict.  c.  110." 

The  action  wa*  based  on  alleged  negligence  in  the 
reinctatememt  of  a  footway  at  Wigan,  wbiohliad  been 
taken  up  for  the  purpose  of  repairing  a  telegraph 
cable.  The  defBuSai.t  Crsne  was  tho  Post  Office 
sectional  engineer  of  the  district. 

Tlie  action  waa  originally  brought  by  the  female 
plaintiff  alone  j^aiost  the  dtitndant  Crane  alone,  but 
the  plaintiff  subsequently  obtained  leave  from  the 
regiatxsr  of  the  Liverpool  District  Registry  of  tbe 
High  Court  of  Justice,  out  of  which  the  writ  isaued, 
to  add  the  name  of  John  Bainbridge  as  plaintiff,  and 
tbe  name  of  the  Postmaster -General  in  bis  corporate 
capacity  as  defendant, 

A(»r  the  writ  had  been  amended,  a  summons  was 
takaa  OTtt  oa  behalf  of  tbe  Postmaster-General  asking 

[a.)  Beported  by  F.  G.  EiJckee,  Esq.,  Barrister- 
at-Law, 


for  an  order  that  hia  name  should  be  struck  oat.    The 
district  rFgistrar  referred  tbe  summons  to  the  judge. 
Walton,  J.,  declined  to  make  an  order,  but  gave  leave 
to  appeal. 
The  I'ostmaster- General  appealed  accordingly. 

Sir  Boteft  Finlai/,  AM,,  and  A.  H.  Mmswelf,  for 
the  Poatmaster-Oeneral. — ^This  case  raises  the  question 
whether  tbe  Postmaster-General  can  be  sued  in  tort 
in  bis  corporate  capacity.  He  cannot  be  so  sued 
either  at  common  law  or  by  virtue  of  any  statute, 
Walton,  J.,  espressed  tbe  opinion  that  this  question 
ought  not  to  1)8  decided  in  an  interlocutory  iro- 
ceoding.  But  the  matter  must  be  dealt  with  at  this 
stage.  The  Postmaster- General  cannot  appear  to 
this  action  brought  against  him  in  hia  corporate 
capacity,  hia  contention  being  that  he  is  not  a 
corporation.  Tbe  position  of  the  Postmaster-General 
at  common  law  is  clear.  He  is  tbe  head  of  a  Govern- 
ment  department.  Neither  he  nor  the  head  of  any 
other  Government  department  is  liable,  in  the  abseuoe 
of  some  special  statutory  provision,  to  be  sued  for  tbe 
default  of  a  subordinate.  Tbe  principle  of  tho  non- 
liability of  the  head  of  a  department  of  State  for  tbe 
negligence  of  persons  workmg  under  the  department 
in  a  subordinate  capacity  wa^  laid  down  in  tbe  case 
of  Lane  v.  Cotton,  1  Id.  Baym.  6iS,  where  it  was 
held  by  the  Corui  of  King's  Bench,  Lord  Holt 
dissenting,  that  tbe  Postmaster-General  was  not 
liable  for  the  loss  of  certain  Exchequer  bills  sent  by 
post.  The  question  was  again  cocsidered,  and  the 
same  principle  was  laid  down,  by  Eomer,  J,,  in  the 
case  of  Bahighv.  OoKhen,  411  W,  B,  90,  [1898]  1  Ch, 
73.  That  was  an  action  of  trespass  brought  against 
the  Lords  of  the  Admiralty,  and  the  decision  was 
that  the  head  ot  a  Government  department  was  not 
liable  for  the  neglect  or  torts  of  subordinate  officials 
ia  tbe  department  unless  it  can  be  shown  that  the  act 
complained  of  waa  substantially  the  act  of  the  head  of 
the  department  himself.  tiraham  v.  Public  Wvrk* 
Commiuionere,  50  W.  R.  122,  [H)01]  2  K.  B.  781,  was 
an  action  for  breach  of  a  contract  entered  into  by  the 
eommiaaioners  of  works  with  a  firm  ot  builders  for  the 
erection  of  a  public  building.  Kid  ley,  J,,  and 
Phillimore,  J.,  held  on  different  grounds  that  the 
commissioners  were  liable,  but  tho  general  principle 
previously  laid  down  was  admitted.  There  is  there- 
fore no  liability  at  common  law.  But  the  plaintiff 
relies  on  certain  stattitea  which  he  says  render  the 
Postmaaber-Oeneral  liable  to  bo  sued  in  such  circum- 
stances as  the  ptesRnt — viz.,  the  Telegraph  Acts.  ISC 3, 
18<i8,  and  1878.  The  Post  Office  Act,  1837  (7  Will.  4, 
and  1  Viet.  c.  33).  by  section  2  enacted  that  her 
Majesty's  pieient  Postmaster-General,  and  the  person 
or  persons  to  be  from  time  to  time  thereafter  appointed 
by  the  Queen's  Majesty  by  letters  patent  under  the 
Great  Seal,  should  i  e  the  master  of  the  Post  Office  by 
the  style  of  her  Majesty's  PoatmaattT-Qoaeral,  nnd 
conferred  on  the  Postmaster- General  tho  exclusive 
privilege  of  conveying  from  one  place  to  another  all 
letters,  with  certain  exceptions.  By  section  11,  the 
letters  patent  granted  to  tho  then  Postmaster- 
General,  the  Earl  of  Lichfield,  were  to  continue  in 
force.  The  Post  Office  Act,  1840  (3  &  4  Viot.  0.  tJ*)), 
by  section  C7  enables  tbe  Poatmaater-Gteneral  to  bold 
and  take  conveyances  and  leaies  of  messuages,  tene- 
ments, lands,  and  hpreditaments  for  the  service  of  the 
Post  Office,  and  makes  him  and  his  suooeaaors  a  body 
corporate  for  that  purpose.  The  Telegraph  Act, 
18(13,  ia  a  sort  of  Telejgraph  Companies  Clauaes  Act. 
Section  3  gives  a  definition  ot  '*  company."  Sectioa 
4  incorporates  the  proviiions  of  the  Bail  ways  Clauses 
Act,  1845,  with  respect  to  the  recovery  of  damages 
not  specially  provided  for,  and  of  penalties  (section  6). 
iSeotfons  17  and  18  impose  certun  restrictiona  on  tbe 
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rigbt  of  telegraph  com  panic  g  to  open    streets  and 
public  roads,  by  providing  that  they  sba)!  only  bo 
opened  aft(<r  notice  and  under  snperiutendeuce.  and 
thitt  tbey  eball  be  rettor«d  and  kcp*;  in  repair  for  six 
laonthB,     Section  -12  enacts  that  a  very  telegraph  com- 
pany should  be  answerable  for  all  accid<mtB,  dftmagFR, 
and  tDJuries  happening  through  the  act  or  default  of 
the  company  of  of  any  poraon  in  their  employment  by 
reason  or  in  conaeijuence  of  any  of  the  company's 
works.     The  Telegraph  Act,  18GS  (31  &   32  Vict.  c. 
110),  ia  an  "Act  to  enable  her  Majesty's  Postmaster- 
Gteneral  to  acquire,  work,  and  maintain  electric  tele- 
graphs."   The  preamble  states  that  it  is   expedient 
that  her  Uajeaty's  Postmaster- General  be  emyowered 
to  woi'li  telegraphs  in  connection  with  the  adminiatra- 
tion  of  the  Post  Office.    Secticn  '1  is  as  follows;  "  The 
Telegraph  Act,  IMfiiJ,  .nhall  be  incorporated  with  this 
Aot,  except  ao  far  as  the  same,  or  any  part  thereof, 
way  be  expressly  varied,  altered,  or  be  iuoonsistBnt 
with  this  Act ;  and  the  term  '  the  company,'  in  the 
Telegraph  Act,  1803,  shall,  in  addition  to  the  meaning 
assigoed  to  it  in  that  Act,  meui    the   Postmaster- 
Ctfnerol  "       Section    4    empowers    the    Poatmast^r- 
Qeneral    to    purchase    the    undertakings    of    tele- 
graph   compauiea.     Beuti''n    b    contains   provisions 
with  regard  to  the  sale  by  the   companies   of   their 
undertakings    to    the      Foatmaater  -  General,     a  d 
section    G    provides    that    all    Acts,    chartera,    and 
grants,    and    all    valid    deods    and    agroemeats    of 
coiupanies  selling  their  undertakiugs  shall  remain  in 
full  fcrcp,  and  all  the  powers  thereof  iihall  be  exer- 
cised by  the  Postmaster-General.    The  Telegraph  Act, 
1878,  by  section  II,  provides  as  follows  :  "Any  legal 
proceedingB  may  be  instituted  by  the  Postmaster- 
General  for  any  of  the  purposes  of  any  of  the  Tele- 
graph Acts  in  the  name  of  her  Majesty's  Postmaater- 
General  for  the  time  being,  and  shall  not  abate  or  be 
discontinued  by  reason  of  any  change  in  the  person 
who  ia  Poatmaster- General,  but  may  be  carried  on  aa 
if    her  Majesty's  Postmaster-General  for  the   time 
being  were  a  body  corporate,"      The  result  of  all 
these  statutory  provisiona  is  that  the  Poatmaster- 
General  is  not  uiider  any  greater  liability  with  regard 
to  the  working  of  the  telegraphs  than  be  previously 
was  with    regard  to  tlie    service    of    letters.      The 
legislation  is  inoonsistent  with  the  idea  that  he  ia  a 
body  corporate.      He  is  made  a  body  corporate  for 
one  parpoae,  and  one  purjjoae  only — vi/. ,  the  holding 
of  property — and  proceedings  instituted  by  him  are 
to  be  carried  on  as  if  he  were  a  body  corporate.    That 
implies  that  he  is  not  a  body  corporate  in  any  general 
sense.     It  follows  that  he  cannot  be  held  liable  in 
t  rt  for  the  default  of  a  subordinate  on  the  ground 
of  being  a  body  corporate,  neither  do  the  statutes 
impose  that  liability  on  hira  in  any  other  way.     The 
only  case  in  which  the  liabihty  of  the  Postmaster- 
General  has  been  considered  siuoe  the  Telegraph  Act, 
1868,  is  the  Irish  case  of  Jimei  v.  MouttU,  Ir.  Eep.  « 
C  L.  155.     That  was  a  olaim  for  damages  for  negU- 
gonce  similar  to  the  present.     The  court  held  that 
the  Poitmaster-Oeneral  was  not  liable  in  his  personal 
capacity.    They  did  not  in  any  way  decide  that  he 
could  have  been  inade  liable  in  his  official  capacity. 
The  j'udgment  of  the  majority  of  the  court  in  Lane  v. 
Ovitun  was  approved  and  followed  by  the  whole  of 
the   Court   of   King's  Bench   ia   the  time  of  Lord 
Mansfield  in  the  case  of  Whitfithi  v.  Lord  Le  Dtipfiie/r, 
2  Cowp.  751,    There  is  a  aabaidiary  diJJiculty  to  the 
maintenance  of  this  acUon,    viz.,    that  there  is  no 
fund  out  of  which  the  Postmaster- General  could  pay 
dttmagei. 

F,  R.  Smith,  for  the  plaintiff.— Tbe  Postmaster- 
Gisueral  iu  his  corporate  capacity  is  liable  to  be  sued 
in  circuiniitanoeH  such  as  the  present    The  primd  facie 


conttitntional  difficulty  which  has  been  raised  il  not 
a  serious  one.    It  is  ba«ed  on  the  old  maxim  that  tlie 
Eing  can  do  no   wrong,  and  on   the  old  rule  that 
neither    the    King   a'>r    those    who    represent    Mori 
directly  are  liable  to  an  action  of  tort.     That  rule  had 
its  origin  at  a  time  when  the  moral  element  in  tbe 
conception  of  tort  occupied  a  larger  space  than  it 
doea  now,  and  at  a  time  when  the  Crown  had  not  yet 
undertaken  any  functions  which  involved  the  carry- 
ing on  of  trade.     Up  to  the  year  1868  tbe  batdness  of 
transmitting  and  delivering  telegrams  wa*  carried  on 
by  telegraph  oompasies.     Those  companies  poasowed 
rights  and  were  subject  to  liabilities  like  other  ordinary 
trading  c  impanies.   It  is  suggested  tha'  the  Telpgrapb 
Aft  of   1.5(33,  while  transferring  to  the  Postmaster- 
General  the  rights  which  the    companies  possessed, 
renders  him  irumnne   from    the   liabilities  to  whic*) 
they  were  subject.     If  that  had  been  the  intention  of 
the  Legialature,   it  would  have    been  expr«aalj   so 
enacted,     On  the  contrary,  section  2  of  the  Act  of 
] 868  provides  that,  iq  construing  the  Telegraph  Act 
of  lst)j,  the  term  "the  company"  shall  be  read  M 
inclu<)ing  tbe  Post  master- General.     Section  18  of  the 
Act  of  1863,  so  amecded,  imposes  on  the  Postmaster- 
General  the  duty  to  keep  in  repiur  for  six  months  any 
street  or  public  road  which  has  been  opened  for  lay- 
ing down  telegraph  wires,  uid  renders  hin  liable  to 
penalties  for  failure  to  comply  with  any  of  th«  pro- 
viiirins  of  the  section.     And  section  42  of  the  Act  of 
1^(J3,  BO  amended,  reads  as  follows:  "  The  PoitinaAter- 
Gcneral  shall  be  au.<)werable  for  all  accidents,  damage, 
and  injuries  happening  through  the  act  or  default  of 
the    Postmaster -General    or  of    any  person    in    his 
employment  Vjy  reason  or  in  consequence  of  any  of  the 
Postmaster-General'a  works."    The  Act  of  1878  does 
not  seem  to  have  anything  to  do  with  this  case.    The 
effect  of  the  Act  of  186S  was  that  the  Government 
t<)ok  over  the  advantages  and  the  disadvantages  of 
the  telegraph  companies.     The  Fo.'itmaster-Qencral, 
as  a  public  offloial,  was  substituted  for  the  trading 
companies,  and,  bke  any  other  master,  he  is  liable  to 
answer  for  the  wrongs  of  his  servants — that  is  to  say, 
of  perjoaa  who  are  employed  in  the  telegraph  servioe. 
The  onstitutional  difficulty  ia  met  by  section  2  of  Ihe 
Act  of  1668.    The  action  therefore  lies. 

Sir  Rtihtrt  Finlatj,  -(.O,  in  reply. — The  head  of  a 
Government  department  is  not  the  master  of  the 
persona  employed  tinder  the  department.  He  and 
they  alike  are  all  aervants  of  the  Crown.  This  is 
clearly  shown  in  the  judgments  in  Lane  v.  Critto*. 
Section  4 J  of  the  Telegraph  Act,  1863.  even  wlun 
read  in  the  way  proposed  by  the  plaintiff,  doee  not 
establish  the  liability  of  the  Postmaster- GeneraL  For 
the  word  "  employment"  still  remains  in  tbe  aeotiQa, 
and  subordinate  officials  of  the  Post  Office  are  not  in 
the  employment  of  the  Postmaster- General.  It  ia  a 
mistake  to  suggest  that  the  non-liability  of  the  head 
of  a  Government  department  has  not  been  affirmed 
since  the  State  has  undertaken  any  trading  fanctioos. 
In  the  very  case  of  Lanr  v.  Cotton  the  qnestion  aross 
with  regard  to  the  Postmaster-General,  If  the  Port- 
master -General  could  be  held  liable  in  this  action  b« 
would  he  liable  for  tbe  negligence  of  an  employee  in 
the  transmiaaion  of  a  telegram.  If  it  had  betn 
intended  to  put  any  liability  on  the  Postmaster- 
General  with  regard  to  the  working  of  the  telegraph 
service  it  would  have  been  clearly  so  enacted, 

Cur.  adv.  vutt- 
Nov.  17,~CoLLi>*B,  M.B — This  caae  comes  befon»j 
us  by  way  of  an  appeal  from  on  order  of  Walton,  Jjf 
Elizabeth  Lawson  6ainbrii:)ge,  the  daughter  of  John  ' 
BainbHdge,  was  injured  by  rooson,  as  she  alleges,  of 
tbe  negligence  of  one  Crane,  who  ia  a  subordinate 
official  of  the  Post  Office;  be  is  called  a  poat 
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•eotional  engineer.  The  action  was  brought,  in  tbe 
ftrvt  ina^oBce,  in  her  name  agaioft  Crane,  charging 
him  with  r^ponaihOity  for  tbe  ptiin  and  damage 
aaetained  by  her  through  an  accident  arising,  ns  was 
alleged,  out  of  hia  negligence  in  dealing  with  the 
lAyisg  of  tin  electric  wire.  Afterwards  her  father 
■w»9  intrcKinced  into  the  action  an  iilaiiitiff  claiming 
damages  for  the  loss  of  his  daughter's  sorvicetj,  and  a 
farther  amendnieut  was  made  adding  the  name  of 
the  Postmaiter-General  as  defendant.  On  that  part  of 
tbe  case,  the  addition  of  the  Poatmsst-r-General  hb 
defendant,  the  question  sriaeii  which  we  now  have  to 
determine.  The  Postm aster- Oeaeral  took  stops  to 
have  bis  name  struck  out  on  the  ground  that  there 
wiis  no  ciiue  of  action  againU  him.  His  name  was 
introduced  in  bis  public  capacity.  The  amendment 
makes  tbe  action  against  the  PoBtmaater-OeneTal  in 
his  corporate  capacity  under  the  statiitei  of  2G  &  27 
Vict.  c.  112  and  :n  &  :f2  Vict.  c.  110.  The  moaning 
of  th*t  is  this,  Tuc  iSrst  of  the  statutes  referred  to, 
the  Telegraph  Act,  18fi 3,  was  passed  fjr  the  purpose 
of  reg;iilating  the  exercise  cif  powers  under  special 
Afita  for  the  conntructiou  and  maiatetiauce  of  telc- 
gT&phs,  It  lays  down  proTisious  applicable  to  the 
Trorking  of  telegraphs  by  companies.  Sec  ton  3  gives 
the  definition  of  a  company:  "The  term  '  the  couj- 
pany '  means  any  company  to  be  hereafter  authorized 
a«  aforesaid  (berctnafcer  distinguished  by  the  term 
'  future  company  )  or  any  company  already  ao 
authorized  (hereinafter  di^tinguiahed  by  the  term 
'  existing  company  ' )."  Section  6  mentions  the 
varioti*  works,  including  the  opening  of  streets  and 
roads,  which  a  telegraph  company  may  execute 
snbject  to  the  restrictions  of  the  Act,  tjeotion  l!<i 
pmyides  that,  after  a  company  have  opened  a 
at!«et  or  road,  they  shall  restore  it  and  beep  it  in 
T«pair  for  six  months,  and  that,  if  they  fail  to 
comply  in  any  reapect  with  the  provisions  of  the 
section,  tbey  shall  for  every  Buch  oifencB  be  liable  to 
a  penally.  Becliin  42,  which  is  tbe  section  most 
relied  on,  is  as  follows:  "Tbe  company  ahall  be 
answerable  for  all  accidents,  damages,  and  injuries 
bapp<^uing  through  the  act  or  default  of  the  company 
or  of  any  person  in  their  employment  by  reison  or  in 
consequence  of  any  of  the  couipauy'a  works,  and 
shall  eave  harmless  all  bodiea  having  the  control  of 
streets  or  public  roada,  collectively  and  individually, 
and  their  ofHoers  and  servants,  from  all  damages  and 
coats  in  respect  of  such  accidents  and  injiwiea,"  That 
wai  tbe  law  regulating  cumpiuiies  who  unierMok  the 
duty  of  laying  d  Jwn  telegraph  wires.  Subsequently 
the  Act  on  which  the  present  question  arises  was 
pasBed — vii ,  the  Telegraph  Act,  1W68.  The  preamble 
of  that  Act  is  as  follows:  "Whereas  the  means  of 
oommuoicition  by  electric  telegraphs  within  the 
tTnitfd  Kingdom  of  Great  Britain  and  Ireland  are 
inaaSicient,  and  many  important  districts  are  without 
any  snch  means  of  commuuication ;  and  whereas  it 
would  be  attended  with  great  advantage  to  the  State, 
as  well  at  to  m'^rchanta  and  traders  and  to  tbe  public 
generally,  if  a  cheaper,  more  widely  eitnnded,  and 
more  expeditious  system  of  telegraphy  were  eatab- 
hahed  in  the  United  Kingdom  of  Great  Britain  and 
Ireland,  and  to  that  end  it  is  expedient  that  her 
Majesty's  PoBtmaster- General  be  empowered  to  work 
tMegrapha  in  connection  with  the  administration  of 
the  Post  OflSoe."  The  Act  then  proceeds  to  enact 
by  aeotion  2 :  "  Tbe  Telegraph  Act.  1883,  shall 
b«  incorporated  with  this  Act,  except  ao  far  as 
the  tame,  or  any  part  thereof,  m»y  be  expressly 
varied,  altered,  or  be  inconsistent  wiUt  this  Act ;  and 
the  term  '  tbe  company '  in  the  Telegraph  Act.  1863, 
tball,  in  addition  to  the  meaning  a^aigue  1  to  it  in  that 
Aot,  mean  the  Poitinaster-Qeneral,"  The  Act  then 
oupowers  the    Po8tiua9ter-G«neral  to  purchase  the 


undertakings  of  telegraph  companies,  which  are  to 
vest  in  him  in  hia  corporate  capacity,  which  bad  been 
conferred  ou  him  for  the  purpose  of  holding  property 
by  the  Post  Office  Act,  1840.  Something  turned  on 
that  in  the  course  of  the  argnmeut  t3  which  I  will 
refer  later  on, 

We  now  si?e  the  foundation  ou  which  the  plaintiffs 
base  their  action.  Their  argument  is  that  an  action 
lies,  not  only  ag«inat  Crane,  the  author  of  the 
wrong,  but  also  againat  the  peraon  upon  whose 
behalf  and  by  whose  orders  he  was  carrying  out  tbe 
work  of  laying  the  telegraph  wires,  and  that  the 
statute  makes  the  Postm  as  ter- General  one  of  t^e 
psrsonB  who  mast  be  taketi  to  be  charged  with  the 
duties  imposed  by  the  Legislature  on  telegraph  com- 
panies. Tbey  say  that  if  section  42  of  the  Aot  of  1863 
is  read  with  the  introduction  of  the  words  "  the 
Postmaster-General"  in  addition  to  "the  company," 
it  will  be  seen  that  tbe  Postmaster- General  is 
responsible  for  the  negligence  of  his  subordinate 
Crane,  and  that  an  adtion  for  damages  lies  against 
him  in  his  official  capacity.  Now,  ap<irt  from  tbe 
statutory  enactments,  and  unless  the  section,  which 
anys  that  the  term  "  the  company"  shall  include  the 
Postm  aster- General,  ha)  the  effect  of  making  bim 
liable  iu  his  official  capacity,  it  seema  to  me  to  be 
perfectly  clear  that  he  would  not  have  been  liable  for 
the  neghgent  act  of  a  subordinate  officer.  It  is 
important  to  see  the  principle  on  which  at  common 
Uw  the  conclusiou  was  arrived  at  that  the 
Postmaster- General  could  not  be  so  liable  unlesa 
there  was  direct  proof  that  he  had  ordered 
tbe  act  to  be  done,  if  tbe  aot  x^nrported  to 
be  done  on  his  behalf.  The  question  first  arose 
a  long  time  ago.  The  leading;  authority  ia  the  caae  of 
Lane  v.  Cotton,  decided  in  1701.  The  head-note  of  the 
report  is  as  follows:  "The  head  of  a  public  office 
under  Government  with  power  to  appoint  and  remove 
the  servants  of  the  office  who  are  to  be  paid  by,  and 
give  at  bis  discretion  security  to,  Government,  is  not 
r»'Spoi!sible  to  an  individual  for  a  loss  occasioned  by 
the  default  of  such  aerva'^ts.  The  servant,  who  ia 
guilty  of  tbe  defaidt,  is.  The  Postmaster-Qeoeral  is 
not  answerable  for  a  packet  delivered  to  the  receiver 
at  the  post  office  and  lost  out  of  the  office.  But  the 
receiver  ia.*'  L^rd  Holt  differed  from  the  opinion  of 
the  other  judges,  Turton,  Powys,  and  Gould,  JJ  , 
who  decided  that  case.  The  same  question  came 
up  agaiu  for  disatwiion  in  the  time  of  Ijord  Mansfield, 
when  the  whole  court  affirmed  the  decision  of  the 
m<ijority  in  the  earlier  case.  It  seems  to  me  that  the 
principle  on  which  that  majority  acted  is  the  principle 
which  was  adopted  and  made  the  basis  of  the  judg- 
ment of  Lord  Mansfield  in  the  subsequent  case.  I 
wUl  therefore  refer  to  the  judgmenta  of  the 
luajority  in  Lane  y.  Cotton  to  aa'i  what  ths  principle 
was  on  which  thev  were  based,  Gould,  J.,  who 
was  the  first  to  give  judgment,  said;  "If  any- 
thing can  support  this  aation,  it  must  be  a  contract 
express  or  implied ;  but  here  is  neither  one  nor  the 
Other.  The  security  of  the  despatcher  depends  upon 
•  he  credit  of  the  office,  as  founded  upon  the  Act. 
Breese  " — that  is  the  delinquent  receiver — "is  as  much 
an  officer  as  the  defendants,  but  they  are  more 
general  officers.  But  Breese  is  the  King's  officer, 
and  if  there  is  any  contract,  it  is  between 
the  plaintiff  and  Breeae  ;  wbiiih  appears  by 
the  Act,  which  appoints  several  acta  for  all, 
and  puts  cinfidence  in  all.  And,  therefore,  they 
resemble  a  comm'onity  of  officers  acting  in  several 
traits,  and  every  one  shall  answer  for  himself,  not  one 
for  the  act  oE  another,  as  in  case  of  a  dean  and 
chapter :  1  Edw,  6,  3,  a.  If  the  defendants  had  died, 
yet  Breese  would  have  oontinned  officer,  and  there- 
fore Breese  has  a  charge  and  trust  of  hiuistflf,  and  is 
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not  a  deputy  to  tlio  defendanta."  Powya,  J.,  eaid; 
"The  defeudaiita  liftTO  not  the  power  of  tUe  manage- 
ment  of  the  office  atsoording  t)  their  discretion,  bat 
ara  subject  to  tHe  control  of  the  King  and  of  the 
Treasury,  And  becaase  the  inferior  officera  are 
Borvsatfl  of  the  King  and  not  of  the  dtfendtisita,  their 
wages  being  paid  to  them  out  of  the  revenue  of  the 
Post  Office,  and  the  security  taken  of  them  in  the 
name  of  the  King ;  and  therefore  it  is  unreuonable 
that  the  defeudiiuts  sttotUd  be  answerable  for  the  aots 
of  their  interior  officers."  Turton.  J.,  guTe  judgment 
to  the  aaine  effect.  The  ground  of  all  their  jttdgweuta 
seems  to  1)8  that  there  is  no  relation  of  master  and 
servant  between  a  superior  oifioer  of  the  Crown  and 
a  subordinate  officer,  and  that  therefore  the  superior 
officer  cannot  be  made  reeponsible  in  an  action  for 
damages  for  the  default  of  the  aubirdinate  officer. 
The  same  priudple  applies  whether  the  claim  be  one 
in  tort  or  ia  contract.  Being  all  equ»lly  »er\-anta  of 
the  Crown,  they  are  not  servants  of  each  other. 
When  the  question  again  came  up  for  discussion,  the 
dissenting  judgment  of  Lord  Holt  was  muuh  can- 
vassel.  and  the  court  adopter!  the  decision  of  tbe 
other  jadgea.  The  case  ia  that  ot  WhitfiiM  v,  Lunt 
L«  Dtiptiii;tr.  The  head-note  is  :  "  C>ise  does  not  lie 
against  the  Postmaster'Oeuerdl  (or  a  b.ink  note  stolen 
by  one  of  the  sorters  out  of  a  letter  delivered  into 
the  post  office."  Lord  Mansfield  said  :  "  The  Post- 
muter- General  has  no  hire,  enters  into  no  contract, 
carries  on  no  merchandize  or  commerce.  But  the 
Poit  Offios  is  a  branch  of  reveune,  and  a  branch  of 
police,  created  by  an  Act  of  Parliament.  As  a 
branch  of  revenue,  there  are  great  receipts ;  bat 
there  is  likewise  a  great  surplus  of  benefit  and 
advantage  to  the  public  arising  from  the  fund. 
As  a  branch  of  police,  it  puts  the  whole  corre- 
spondence ot  the  kingdom  (for  the  exceptions  are 
very  tritliog)  under  Oovemment,  and  entrusts  the 
mnuagemeni;  and  direction  of  it  to  the  Crown  and 
officers  appointed  by  the  Crown.  There  is  no  analogy, 
therefore,  between  the  case  of  the  postmaster 
and  a  common  carrier.  The  branch  of  revenue  and 
the  braucb  of  police  are  to  be  governed  by  different 
officers.  The  superior  bos  Ihe  appointment  ot  the 
inferior  officers,  but  they  give  security  to  the  Crown. 
One  requisite  is  tliat  they  shall  tiike  the  oaths  taken 
by  all  public  officers,  another  strong  guard  is  that 
they  are  made  subject  to  heavy  penalties."  Then, 
farther  on,  he  said:  "If  the  man  who  ri^ceives  a 
penny  to  carry  the  letters  to  the  post  office  loses  any 
of  them  he  is  answerable ;  so  is  the  sorter  in  the 
business  of  his  department ;  so  is  the  poatmsster  for 
any  fault  of  his  own.  Ilere  no  personal  neglect  is 
imputed  to  the  defendants,  nor  ia  the  action  brought 
on  that  ground,  but  for  a  cons  tractive  negligence 
only  by  the  act  of  their  servants.  In  order  to  succeed, 
therefore,  it  must  be  shown  that  it  is  a  loaa  to  be 
supported  by  the  postmaster,  which  it  certainly  ia  not, 
At  to  the  argament  which  has  been  drawn  from  the 
salary  whict  the  defendants  eujoy,  in  a  matter  of 
revenue  and  police  under  the  authority  of  an  Act  of  Par- 
liament the  salary  attached  to  the  office  ia  tor  no  other 
consideration  than  the  trouble  of  e:£ecutiiig  it.  The 
Oftseof  the  postmaster,  therefore,  isinnocircumstAnce 
whateiver  similar  to  that  of  a  common  carrier."  And 
at  the  end  of  his  judgment  he  said :  *'  If  there  could 
have  been  any  doubt,  therefore,  before  the  determina- 
tion of  Lane  v.  Cotton,  the  solemn  judgment  in  that 
case,  having  stood  uncontro verted  ever  since,  puts  the 
matter  beyond  dispute."  Those  passages  show  that 
the  court  adopted  the  reasoning  of  the  majority  of 
the  judges  in  the  earlier  case,  and  arrived  at  the 
conclusion  that  these  subord'iiate  officers  are  serrarits 
of  the  Crown  and  are  not  in  the  relntion  of  servants 
to  their  superior  officers. 


That  being  so,  has  the  Lejrislatiire  altered  tba 
immunity  of  the  Postmaster- General  ?  Arc  then 
any  worda  to  be  found  in  the  statute  which 
cut  down  the  poattion  of  the  Postmastar-Qenerat 
with  regard  to  immunity  from  what  it  was  before 
he  took  over  the  telegraphs  ?  Wheu  the  pro- 
viiiona  which  are  supposed  to  have  this  eSoA  ale 
analyzed,  they  seam  hj  me  to  leave  the  Postoiuter- 
General  where  be  was  before.  lu  his  olHsial  capscitj 
he  retains  his  former  immunity.  It  is  coateadeil 
that  he  is  made  liable  by  section  4 'J  of  the  Act  of 
\8G',i  as  amended  by  the  alteration  in  the  definition  of 
"company."  So  amended  the  section  reads :  "The 
Postmaster- General  shall  be  answerable  for  aU 
accidents,  d*mage9,  and  injuries  happening  through 
the  act  or  default  of  the  Fostmaiter-Gener*l  or  of 
any  peraon  in  his  employment  by  reason  or  in  conse- 
quence of  any  ot  the  Post  master -General's  works,"  & .', 
It  is  not  suggested  that  the  Postmaster-Ganeirai 
himself  had  anything  to  d)  with  the  neKligenoe  of 
which  the  plaintiff  complains  The  plaintiff  is  obtigied 
to  put  his  case  on  the  footing  that  Crane  wai  in 
the  employment  of  the  Postmaster-General.  Tliat 
coodition  is  not  fulfilled.  Crane  was  not  in  the 
osoployment  of  the  Postmaiter-General.  He  ia  a 
subordinate  offijer  of  the  Crown,  and  the  suggested 
nexus  between  the  Postmaster-General  and  hiu  is 
broken  at  once.  That  ia  sufficient  to  dispose  of  th]« 
this  caie,  but  there  are  other  difficultiea  in  the  way  of 
the  action.  There  is  no  section  in  any  ot  the  statutes 
X^roviding  for  any  fund  out  of  which  damage*  could 
be  paid  by  the  Postmaster- General  insuch  a  caseaa  tiiis. 
And  it  is  clear  that  the  revenue  of  the  country  cannot,  in 
the  absence  of  some  legislattre  provision,  be  reached  by 
an  action  brought  by  a  private  individnal  agatjut  a 
public  officer  in  his  official  capacity;  P<ilm«r  t. 
HiiUhiiuon,  6  App.  Cus.  619.  I  think  that  this  cue 
is  analogous  to  that  which  it  mentioned  by  I^ord 
Lyndhurat,  L.G.,  in  ViiCfMiit  Cxnitrbury  r.  Atkimeg- 
fhurral.  1  Fhill.,p.  324.  He  there  says:  *<  Bat  then 
it  it  said,  these  officers  are  appointed  by  the  Crown, 
and  are  removable  at  the  pleasare  of  the  Crown. 
That  circumstance  alone  will  not,  I  conceive,  create 
any  such  liability.  The  Keeper  of  the  Great  Seal  and 
other  jiersons  holding  high  situatinns  in  the  State 
have  authority  to  appoint  to  many  offices,  and  alsk>  to 
remove  the  peraons  so  appointed  at  their  pleasure. 
But  they  are  not  on  that  account  subject  to  make 
compensation  for  injury  occasioned  by  the  neglect  or 
misconduct  of  the  persons  ao  appointed.  The  m«re 
se'eotion  of  the  officers  does  not  create  a  liabtlitr. 
But  if  the  Grown  would  not  be  responsihle  for  the 
act  had  it  been  done  by  the  superiors,  it  follows  that 
it  cannot  be  held  liable  for  the  negligence  of  their 
subordinate  agent  whom  they  appoint  and  remave, 
and  with  the  selection  or  control  of  whom  the  Crown 
has  no  concern."  I  tJunk  the  authoritios  I  have  cited 
show  that  there  was  no  nixiu  or  relatioa  of  master 
and  servant  between  the  Postmaster-General  and 
Crane.  The  queittion  of  the  liability  of  the  Po«t- 
maat'r- General  was  raiied  in  Irelasd  in  the  caM 
ot  Jont»  T.  Moniell,  the  only  case  in  which 
this  subject  has  been  considered  since  the  pasaing 
of  the  Telegraph  Acts.  The  qaestion  there  wm 
whether  the  Postmaster-General  conid  be  made 
liable  in  his  personal  capacity,  and  the  court  held  that 
he  could  not.  The  question  whether  he  could  be 
made  liable  in  his  official  capacity  was  left  open,  but 
the  court  spoke  ot  his  corporate  capacity,  and  from 
some  of  their  exproaaiona  it  might  be  Uiought  they 
considered  incorporation  to  be  a  cardinal  factor  in  the 
discussion.  If  the  standard  was  whether  Uie  Post- 
master-General wds  inooqxtrated  or  not,  that  would 
give  rise  to  a  difficulty  in  this  case ;  for  it  ia  pointed 
out  that  he  is  not  incorporated  generally  for  ul  par- 
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prsei,  and  certatol;  was  never  mooTporated  for  tlie 
imrpose  of  being  made  liable  to  an  action  for 
damages.  In  my  opinion,  however,  it  is  not 
aeaetaaxj  to  rely  on  that,  for  I  think  that  the  meiut' 
ing  of  the  decision  in  the  Irish  cate  was  not  to  nitke 
is  corporation  the  test,  hat  to  emphasize  the  distinc- 
tion h<?tween  what  the  Postiuaster- General  did  in  his 
perfonal  capacity  and  what  he  did  in  his  official 
capacity.  The  whole  law  on  the  subject  of  the 
liability  of  the  heads  of  Government  depairtmentB  has 
recently  been  fully  stated  by  Bomer,  L.  J.,  in  the  case 
of  Rtilrit/h  V.  Ooichnn. 

On  these  grounds  I  think  that  Walton,  J,,  was 
wrong  in  not  stopping  the  action  ai^aicst  I  he  Post- 
master-General, In  point  of  fact  the  learned  judge 
«e*m8  to  have  done  little  more  than  invite  ns  to  con- 
sider this  question,  not  giving  any  filial  opinion 
himself.  But  in  point  of  form  wc  must  reverse  bis 
decision  and  allow  the  appoil. 

MiTHEW,  L,J.,  ooncnned. 

Appfal  allovctd, 

Soltcitoi  for  the  plaintiffs,  Norrit,  AlJem,  & 
Ckapmaji , 

Solicitor  for  the  Postmaster -General,  Soticilor  to 
ihi  pMt  Office. 


From  K.  B.  Div. 

(Collins,  M.B.,  and  Romer  and 

Mathew,  L.JJ.)  V  Not,  7,  16. 

And  K.   B.   Div.   (Lord  Alventone,  I 
L.G.J.,  and  "Wills  and  Darling,  JJ.; 

Kkst  aot)  Asotueh  v.  Fittall.  (u.) 

Ekttitm  law — U'ljtifratioa  —  Occupation  franchite  — 
Lntlgtr — Dwdlini/-h(iiiie~Fart  of  a  hmae — Latidhrd 
ttsiiiing  ii>  houte — Control  —  lUpTfttnttxtion  tif  the 
Pto^ih  Act,  1S07  (30  .f;  31  Vict.  -:.  102).  «l.  3,  i— 
Partiamtiitari/  and  Municipal  Rtijittratimi  Ad,  1878 
(41  it  12  Vid.  c.  26),  t.  a. 

ITAsre  rccmt  in  a  houst  art  let  out  to  (enanii  so  at  to 
canttitute  leparale  dwtUing-housfi,  the  mere  /net  that  the 
landlord  rrsido  in  the  houst  rlaa  not  of  ititi/  make  the 
tatanti  lodgrr*.  It  it  a  qvntitm  of  fad  in  each  emt 
lifjiendiny  tipon  whethrr  itie  landlord  has  antj  riijht  of 
toiitrt'l  wir  tl^e  rooms  let  tu  the  tfmttiti.  If  the  landlord 
hiu  no  mutntl  over  the  i-art  of  the  hottte  lehich  it  ht  to 
a  tenant  H  i»  immatfrTial  that  he  refaina  tontrol  ovtr  the 
pauaifn  and  itairratrs  imd  ether  parti  which  are  uteil  in 
OTOmon  by  the  tenanlt.  Nor  i«  the  fact  that  the  hind- 
Inrd  pays  the  ratrl  and  taxet  and  txtcntti  the  Tepairt  tu 
Iht  houte  ineonsiittni  tffHh  an  indf pendent  occtijiation,  of 
the  jiart  lei,  Ity  the  tenant  at  an  occupier  and  not  a$  a 
lodgtr. 

Case  stated  by  a  reviging  barrister. 

"  1.  At  a  coatt  holden  before  me,  the  barrister  duly 
ipI>oiDted  to  revise  tbe  lists  of  voters  for  the  Parlia- 
nientaiy  borough  of  Devonpott,  Henry  Hartnell  duly 
objected  to  the  name  of  Frank  Herbert  being  retained 
m  the  occupiers'  lint  (Di  vie  ion  I.)  tor  the  parish  of 
DsTOoport  on  the  ground  ;  '  That  you  have  not  occu- 
pied ■»  uwner  or  tenant  the  precaiies  named  in  the 
uid  lilt  for  twelve  months  immediately  preceding 
the  15th  of  Jnly  in  this  year.' 

{«.)  Bvported  by  Ekskwe  Ekitj  and  W.  F.  BiJAT, 
Esqn.,  Barristera-at'Law. 


*'  2.  Tbe  facts  of  the  case  as  found  by  me  were  aa 
follows :  Frark  Herbert  occupies  as  his  residence,  and 
lias  so  done  for  the  necessary  qualifying  period  under 
a  verbal  hiring  agreement  from  week  to  week,  at  a 
rent  of  .'Js,  8d.  per  week,  one  unfumiBhed  tenement 
room  on  the  third  floor  of  a  house,  No.  8,  Morice- 
sqnare,  auch  room  constituting  a  si-pamte  dwelling 
and  being  used  by  him  for  nil  purposes  of  living,  and 
being  separately  occnpied  by  him  as  a  dwelling  or 
dweiling-bonse ;  and  he  has  let  to  him  therewith 
such  use  of  the  passages  aad  staircases  as  is  necessary 
and  convenient  to  the  access  to,  and  enjoyment  of,  the 
said  dwelling, 

"3.  Frank  Herbert's  landlord  is  one  Charles  John 
Weevil,  to  whom  the  eaid  premises,  8,  Morioe- square, 
are  demised  en  a  yearly  teoancy  by  the  owner,  one 
Mrs.  Waterhouse, 

"  4,  The  said  Charles  •Tohn  Weevil  resides  in  a 
separate  and  independent  tenement  or  set  of  rooms 
npon  the  eaid  preniiecs. 

'•  a.  There  are  four  other  occupiers  under  agreements 
of  hiring  with  the  said  Charles  John  Weevu  residing 
upon  the  said  premises  under  exactly  similar  con- 
ditions as  the  said  Frank  Herbert,  save  that  their 
tenements  are  upon  different  floors  and  the  number 
of  rgoms  occupied  varies.  There  is  also  let  to  the  said 
Frank  Herbert  and  the  other  said  oconpiors  the  use 
in  common  of  the  courtyard,  w.c,  and  wash-housQ 
situate  therein. 

"  6.  Tbe  said  Charles  John  Weevil  occupies  a  set  of 
rooms  stnularly  with  the  other  occupiers  of  the  said 
house,  and  SO  far  as  their  relationship  inter  le  a> 
residontB  is  concerned  the  sftid  Charles  John  WeOTU 
oooupies  no  different  poiition  than  he  would  if  he 
were  not  the  landlord. 

"  T.  Tbe  said  Frank  Herbert  has  the  e.xclasive  occu- 
patioo,  use,  and  enjoyment  of  his  said  room  or 
dwelling,  and  the  said  landlord  neither  does  nor  has 
by  agreement  or  otherwise  any  right  to  enter  or  in 
any  way  interfere  with  or  exercise  auy  control  or 
dominion  over  tbe  said  room  or  the  joint  tiser  of  the 
portion  of  the  said  premises  so  used  in  common  as 
aforesaid,  nor  has  he  any  personal  relationship  with 
the  said  Frank  Herbert,  nor  does  he,  nor  baa  he  any 
right  to,  exercise  any  control  or  dominion  over  him 
in  his  occupation  and  user  aforeHaid. 

"  S.  The  said  landlord's  use  of  and  right  of  control 
over  the  parta  of  the  said  premises  so  used  in  common 
as  aforesaid  is  identical  with  that  of  his  tenants  and 
he  does  not  reserve  himself  or  exercise  any  right  of 
general  control  or  dominion  or  mastersbip  over  Uie 
said  premiEes.  The  cleansing  of  the  «aid  passages 
and  staircases  is  shared  in  common  by  those  using  the 
same,  and  no  service  is  rendered  by  mo  said  landlord 
to  his  laid  tenants. 

"9.  The  said  Frank  Herbert  has  a  key  which  enables 
hiu  at  all  times  to  open  tbe  front  door  and  obtain 
access  to  the  said  house  and  his  dwelling  aforesaid, 
Jtnd  the  landlord  reserves  to  himself  no  right  to  other- 
wise fu£teu  such  door, 

"  10.  The  landlord  is  obliged  by  his  contract  with 
the  owner  to  keep  the  said  premises  in  repair. 

"It.  The  said  house  is  rated  as  a  whole  in  the  name 
of  the  said  Charles  John  Weevil,  who  has  didy  paid 
tbe  rates  therefor,  and  whose  name  appears  as  the 
rated  occupier  in  the  rate-book.  The  said  Frank 
Herbert  is  not  rated,  and  has  never  demanded 
or  been  required  to  be  rated,  in  respect  of  his  dwelling 
aforesaid.  His  name  appears  upon  the  rate -book  for 
October,  1904,  in  a  column  which  is  number  24,  as 
appears  upoo  the  copy  sheet  from  the  rate-book 
annexed  hereto.  It  does  not  appear  in  the  rate-book 
for  April,  1905.  Copies  of  these  rates  are  annexed 
hereto. 

■■12.  The  names  of  2,59o  others  on  the  occupiera* 
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list  whole  n»mes  and  places  of  abode  (ni  appe^tiag  in 
ooltimQ  2  of  the  list)  ure  set  out  iu  Schedules  I.  aud  II. 
attoobed  hereto  were  oVjectert  to  under  siojilar  circum- 
Staucea  Mire  that  the  uuiuber  of  rooms  coustitutiug 
the  ^parate  dtrellici^  in  each  case  luay  vary  from  ooe 
to  two,  to  three,  to  four,  as  the  case  may  be,  and 
floors  upon  which  they  are  situate  be  different,  and 
■ave  that,  aa  regards  the  persons  objected  to  in  the 
township  of  East  Stouehouse  (where  the  obiections 
relate  only  to  the  Parliamentai-y  franchise),  their 
names  appear  upon  the  rate- book  an  occupiera  together 
with  the  laudlcrd's  name,  who  alone  u  the  person 
actually  rat«il  and  paying  rates  in  respect  of  the 
particular  house,  and  save  that  in  some  cases  the 
resident  landlord  is  himself  the  owner  of  the  premises, 
aad  aave  that  the  terms  of  the  demises  to  the  resident 
lessee  landlord  may  vary  in  length,  and  save  that 
■where  two  or  more  rooms  are  occupied  by  one  person 
they  sometimes  do  not  directly  intercommunicate  nor 
are  they  on  the  same  floor.  But  the  above- meDtioued 
distinotiTS  circumstances  are  admitted  by  both  sides 
to  be,  and  treated  by  me  aa  being,  immaterial  so  far 
as  concerns  the  principle  coveting  the  varioiii  cases. 
A  copy  of  the  rate  for  the  Kaat  Stonehouse  parish  is 
■BUFxed  hereto. 

"13.  It  was  contended  for  the  appellants  that  the 
said  Frank  Herbert  was  not  an  inhabitant  occupier  of 
a  dwe>UiDg-hoase  as  tenant  or  owner,  but  a  lodger, 
by  reason  of  ao  alleged  control  or  riffht  of  control  oa 
the  part  of  the  resident  landlord  and  hy  reason  of  the 
said  tenement  not  being  separately  rateable. 

"  1  held  such  contention  to  be  wrong,  and  found 
that  neither  in  fact  nor  in  law  was  there  oa  the  })art 
of  the  said  landlord  any  general  control  or  right 
thereto  over  the  paid  house  or  ita  occupants,  and  that 
the  relative  position  of  the  said  occupants  to  the 
landlord  was  the  same  as  if  he  did  not  reside  upon 
the  premises,  and  that  in  fact  and  in  law  the  said 
tenement  dwellings  were  separately  rateable,  and  I 
decided  that  the  said  Frank  H(>rh«rt  was  an  inhahit- 
ant  occupier  of  a  dwelling-house  and  entitled  to  be 
upon  Division  I,,  and  allowed  his  name  and  that  of 
the  2,595  other  persons  to  stand  upon  snch  occupiers' 
list  IDivisioD  I.) 

"  14.  Due  notice  of  appeal  from  ray  decision  was 
^veo  in  each  case,  and  I  ordered  the  appeals  in  all 
the  oases  to  be  consolidated. 

"15.  If  the  court  be  of  opinion  that  my  decision  is 
wrong,  then  the  register  ia  to  be  amended  by  expung- 
ing tL.e  said  names  from  the  aaid  lists." 

The  town  clerk  of  Devonport  (fi.  J.  Fittall)  was 
named  by  the  revising  barrister  as  respondent  on  the 
appeal  under  section  38  of  the  Parliamentary  and 
Municipal  Registration  Act,  187B. 

Nov.  l.—Dktceni,  K.C,  (W.  B.  Clay  with  him),  for 
the  appel] ants.— The  whole  question  is  whether  the 
revising  haniiter  could  properly  find  on  the  evidence 
that  Herbert  was  an  inhabitant  bouseholdrr ;  and  the 
proposition  on  the  part  of  the  appellants  is  that 
where  a  landlord  merely  lets  out  roonxs  in  the  house 
where  he  himself  lives  the  occupants  of  those  rooms 
are  lodgers,  and  not  inhabitant  occupiera.  In  this 
test  case  Weevil,  the  landlord,  let  out  rooms  with  the 
right  of  ingress  and  egreaa  to  and  from  the  rooms  hy 
a  common  atairca'e,  with  the  right  in  common  to 
each  tenant  to  use  the  back- yard,  w.c,  and  so 
forth,  while  he  retained  a  set  of  rooms  in  the  house 
in  which  he  and  bis  family  resided.  It  is  submitted 
that  the  proper  inference  to  be  drawn  from  these 
facta  is  that  Weevil  held  the  control  of  the  house,  and 
that  his  weekly  tenants  were  lodgers.  The  cleansing 
of  the  passages  and  staircase  being  shared  in  coramon 
made  no  difference,  and  the  legal  control  of  the  houae 
must  he  vMted  in  the  landlord  and  not  in  the  tenant, 


whether  the  landlord  chose  to  eateroise  that  control 
or  not.  His  very  residence  in  the  house  wa«  for 
the  purpose  of  lettiug  rooms  and  keeping  ^ard 
over  vacant  rooms,  the  posseasion  in  which 
at  once  reverted  to  him  so  aoon  as  a  tenant 
Itft  and  gave  ap  possession.  He  alone  would  have 
the  right  to  brmg  an  action  of  trtspass  against  a 
stranger  who  improperly  entered  the  building.  The 
fact  of  hia  living  in  the  house  as  landlord  prevented 
the  tenants  from  dttiming  a  vote  as  inhabitant 
occupiers  of  stiparate  tenements.  The  inhabitant 
occupiers'  franchise  is  conferred  by  section  3,  and  the 
lodgers*  franchise  hy  section  4  of  the  Representation 
of  the  People  Act,  1867.  Section  CI  so  far  as  it  de- 
fined "dwelling-house"  has  been  repealed  hy  66  & 
37  Vict  c.  14,  and  ita  place  has  been  taken  by  section 
5  of  the  Parhamentary  iwid  Municipal  Begistrwtioa 
Act,  1878,  which  enscts  that  ' '  the  term  '  dwelling- 
house  *  shall  include  any  part  of  a  house  where  that 
part  is  separately  occupied  as  a  dwelling :  and  the 
term  '  lodgings '  shall  include  any  apartment  or  place 
of  residence,  whether  furnished  or  unfurnished, 
in  a  dwelling-home."  The  service  franchise  is 
given  by  section  it  of  the  Representation  of  the 
People  Act,  1884.  It  is  submitted  that  there  ia  no 
euuh  exclusive  occupation  in  the  present  ca«e  a> 
there  was  foand  to  be  in  Toms  v.  Lucketi,  i 
0,  B.  2,1,  because  in  that  case  the  landlord  did 
not  reside  on  the  premises,  and  did  not  retain  the 
character  of  master  as  must  be  presumed  ho  did  h^re. 
Bmdhy  \.  Baylii,  Mor/tn  v'  tfovii,  and  A'lrfrv  v.  Sr^n 
(ret^orted  together),  30  W.  R  82.3,  8  Q.  B.  D.  195. 
are  the  leading  authorities  on  this  question.  The 
fatts  here  are  similar  to  those  in  Mor/te  v.  Nuvi».  In 
that  oaae  the  facts,  if  anything,  were  atroDgar  in 
favotir  of  the  inmates  being  occupiers  than  the  facta 
found  here,  because  there  Brett,  L.J.,  said  it  bad  been 
expressly  found  that  the  inmate  bad  the  exaluiive  use 
although  not  the  excluaivi?  occupation  of  I  he  room. 
It  is  suhmiited  that  jUor/re  V.  Nin'in  decides  that  the 
claimants  here  are  not  inhabitant  oooupiem.  The 
distinction  between  cases  Hke  this  and  that  of  fUta 
has  already  been  drawn  by  the  courts. 

AnckHitl  V.  BaytU,  31  W.  H.  2^3,  10  Q.  B.  D.  577; 
Uof/'inv,  SletrtU,  20  L,  R.  Ir.  3-14;  and  M'Lavghlin 
T.  Ohamhert,  [1&96]  2  Ir.  R.  497,  were  also  cited. 

J.  A.  FooU,K.C,  {a.  W.  Ri'cketis  with  him),  for  the 
respondent. — Upon  the  Undings  of  fact  in  paragiapha 
0,  7,  H,  and  9  of  the  case  it  was  the  duty  of  the 
revising  barrister  to  follow  M' LamjliUn  v.  Chambert, 
[Its as]  2  Ir.  R.  497,  where  it  waa  held  that  the  red- 
dence  of  the  landlord  ia  ths  house  did  not  ptr  t  dil- 
quahty  the  voter.  Sir  George  Jeasel,  U.R.,  laid  down 
the  true  test  in  Bradley  v.  Baylis,  8  Q.  B.  D,,  at 
p.  220,  where  he  said:  "On  the  other  hand,  auppoee 
a  landlord  does  not  demise  the  whole  of  the  houae, 
but  everything  in  it  that  can  be  demised,  except  the 
staircases  and  passages,  &c.,  as  to  which  be  gives  the 
inmates  the  right  of  ingress  and  egress,  but  exerctaea 
no  control  over  and  does  not  reside  in  the  houae,  I 
think  the  inmates  are  occupying  tenants.  Here  again, 
does  the  fact  of  the  landlord  repairing  or  paying  rates 
and  tuxes  make  any  dif&rence  't  I  think  not.  Of 
courao  he  has  a  right  to  enter  to  make  such  repairs, 
but  stiU  in  my  opinion  that  does  not  prevent  the 
occupier  being  in  rateable  occupation."  The  tMt, 
therefore,  is  u<jt  whether  the  landlord  himself  ia 
resident  in  the  houae,  but  whether  he  exercises  general 
control.  That  is  a  question  of  fact  for  the  revising 
barrister,  who  has  found  that  here  the  landlord  baa 
retained  no  control.  The  test  is  not  whether  be  hat 
exercised  control,  but  whether  he  retained^  the  li^t 
to  exercise  control.  The  present  case  is  distingniah- 
^  able  from  Mor/et  v,  NevU,  tot  Brett^  L,  J.,  during  tlit 
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coDMe  of  the  argament,  mentions  the  drcumatance 
(8  (J.  B.  D,,  at  p.  213)  that  there  the  flndiug  in  th« 
COM  was  that  the  claimant  had  the  exolueive  use  and 
not  the  exclusive  occufiation  of  his  rooms.  UDleai 
the  test  of  the  UncU,.rit'9  residence  be  the  infallible 
test,  whiuh  it  is  suboiitted  it  is  not,  there  is  no  distinc- 
tion between  the  present  case  and  the  ordinary  case  of 
flats  in  a  block  of  buildings,  the  iahabitanis  of  whieh 
undoubtedly  enjoy  a  separate  occupatioa,  except  th*t 
«  flat  has  a  main  door  with  a  Icnouker  on  it.  The 
point  taken  that  the  landlord  had  only  granted  an 
euement  over  the  stairs: aae  and  those  parts  used  in 
common  which  showed  that  he  retained  control,  waa 
an  arffiimeut  that  would  equally  apply  whether  he 
remded  there  or  not.  Therefora  in  that  view  the 
residence  of  the  landlord  for  the  purpose  of  deciding 
the  question  was  immaterial. 


» 


3itkem,  K.C,  replied. 


I 


Lord  AlvaBSTOtTE,  L.C.  J.— In  my  opinion  thii  appeal 
must  Lt  allowt  d.  If  Mr.  Foote  be  right  in  hia  con- 
tention that  we  ought  to  canstrue  the  case  as  a  iindiug 
of  fact  that  the  landlord  had  no  control  over  the 
honse,  a  cace  might  have  been  made  out  that  did  not 
or  might  not  have  fallen  withiu  the  rule  laid  down  in 
the  decisions  of  the  Court  of  Appeal  in  Bradht/  y, 
Hay  lit.  But  I  do  not  think  that  the  revising 
btirritter  iutendiMl  to  find  that  as  a  matter  of  fact  at 
all ;  and  I  bate  my  reason,  for  considering  that  we 
onght  not  to  draw  such  a  condtision,  upon  the  broad 
ground  that  the  fiuding  of  the  reviiitng  barrister 
applies  to  some  2,^00  people,  and  it  seems  to  me  an 
extravagant  thiug  ti  suggest  that  iu  all  those  cases 
he  found  as  a  fact  that  ttie  landlord  residing  on  the 
premises  retained  and  extroised  no  CLintrol.  I  think 
what  the  barrister  meant  to  say  waa  that  tht-re  was 
n  >t  soch  control  as  would  make  the  cases  in  the  Court 
of  Appeal  binding  on  him.  Now,  takiug  tbia  as  a  teat 
case,  what  we  have  to  decide  is  whether  when  a  land- 
lord  resides  and  lives  in  an  ordinary  housu  and  chooses 
to  let  o IF  some  of  the  rooms  to  othe.r  teuauts,  (^tviug 
them  the  uie  of  ench  parts  of  the  house  not  so  let  as 
mny  be  necessary,  it  showii  that  the  tenants  of  the 
parts  so  let  are  iuhabit^uit  ocuupiera  notwithstanding 
the  residence  of  the  landlord.  It  seems  to  me,  having 
w g.-ird  to  the  class  of  the  property,  very  probable  that 
the  landlord  would  himself  reside  in  the  house  for 
purely  personal  reasont,  such  as  the  easy  collection  of 
renta,  the  exercise  of  control  over  and  taking  care  of 
vacant  rooms,  and,  as  he  has  to  repair,  seeing  that  the 
house  is  generally  speaking  kept  in  repair  hy  him  and 
16  properly  con  iucted.  Therefore  I  think  that  to  say 
that  tue  landlord  occupied  bis  rooms  in  the  houEc  in 
the  same  way  that  hii  tenants  occupied  theirs,  and 
that    the    relation     between    him    and     the    other 

[occupants  was  the  same  aa  if  he  did  not 
lemde  upon  the  premisea  is  incorrect.  Now,  is  the 
teat  of  reiidence  as  regards  inhabitant  occupiers  the 
niiin  te«t  or  not  V  Mr.  Foote  says  that  if  it  be  not 
He  might  not  be  able  to  distinguish  this  case  from  the 
CIS9  of  Hats.  It  is  quite  true  that  in  luodern  times 
flats  for  registration  purposes  have  been  regarded  aa 
iin  ag^egtttion  of  houses    each  of   which  forms  a, 

IMpsratf  dwelling  in  a  dwelliiig-houae  and  have  been 
KcogniKed  as  separate  houses.  There  ia  no  dilllcul'y 
ill  deiding  with  a  number  of  houses  put  together  as 
flats  are,  for  it  cannot  be  said  that  the  landlord  lives 
Uiere,  As  was  poiuted  out  in  on ^  of  the  Irish  cases, 
if  tise  landlord  lives  in  the  house  he  must  not  return 
th«  tenants  as  occupiers.  Is  residence,  then,  to  be  the 
ioiportuut  criterion  F  I  think  that  in  every  judgment 
oi  the  Court  of  Appeal  it  has  been  made  the  test. 
I^rd  Lindley  in  Bradiei/  v.  Baylis  says :  "  Taking  this 
jiffarence  as  a  guide  it  nppeata  to  me  that  where  a 


t 
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house  ia  wholly  let  out  in  unfurnished  apartments 
separately  occupied  hy  tenants,  and  their  landlord 
does  not  reside  in  the  honse  and  has  no  servauts 
in  the  house  to  look  after  it  for  him,  the  tenants 
are  ratable  and  are  not  lodgers;  whilst,  on 
the  other  hand,  where  a  house  is  let  out  in  nn- 
furnished  apartments  to  tenants  and  their  landlord 
resides  in  the  house  or  has  a  servant  in  it  to  look 
after  it  for  him,  then  it  appears  to  me  that  such 
tenants  are  nut  rateable  and  are  lodgers."  And  in 
the  some  case  Brett,  L.J.,  says  :  "  Now,  in  one  of  the 
sets  of  cases  before  tu  the  whole  house  had  been  let 
out  in  apartments  during  the  whole  time  with  the 
exception  only  of  the  two  staircasea.  The  landlord  has 
gone  away  and  given  up  the  actual  control  over  the 
house ;  therefore  it  seems  to  me  that  the  persons  who 
oeonpy  those  apartments  must  be  held  to  be  inhabitant 
oocnpiera  of  a  dwelling- house  within  the  meaning  of 
the  statutes.  In  th-i  other  two  sets  of  cases,  where 
the  owner  has  reserved  to  himielf  a  control  over 
the  house,  the  persons  who  occupy  part  of  that  house 
are  lodgers," 

If  any  distinction  is  desired  to  be  drawn  by  reason 
of  the  facts  set  out  in  the  case  before  ua  between  the 
present  case  and  the  principle  upon  which  the 
decifions  I  have  referred  to  have  been  based,  I  think 
it  ought  to  be  drawn  by  the  Court  of  Appe»l.  I 
certainly  cannot  reconcile  the  Irish  case  of  M'Lau'jhh'n 
V.  Ohamberi  with  the  casei  in  the  English  Court  of 
Appeal, 

I  am  of  opinion,  therefore,  that  the  revisiiig 
barrister  has  drawn  an  inference  of  law  or  a  mixed 
inference  of  lav  and  fact  not  warranted  by  the  facts 
aa  lie  bas  fonnl  them.  Therefore  the  appeal  must  b« 
allowed, 

WiLLa,  J. — 1  agree.  I  think  that  the  present  case 
clearly  falls  within  ihe  meaning  of  the  rule  laid  down 
in  Brndley  v.  Uiiylia.  Where  a  landlord  lets  out 
part  of  a  house  and  doea  nut  divest  himself  of  his 
interest  in  that  part  of  the  house  which  the  tenants 
have  a  right  to  use,  but  retains  to  himself  the  right  of 
general  control,  such  aa  a  right  to  interfere  with  the 
arrangements  of  the  house  with  regard  to  vacant 
rooms  and  to  turn  out  trespassers,  I  think  that  the 
English  Court  of  Appeal  has  Iftid  down  a  good  work- 
ing rule  free  from  ptrplexity  and  difficulty.  On  tho 
other  hand,  the  rule  laid  down  in  the  Irish  case  of 
M'LaugUin  T,  V/itimhers  would  lead  to  both,  and  legal 
proceedings  would  follow  in  very  many  cases.  I 
think  that  when  a  landlord  lets  rooms  with  conditions 
attached  to  their  octup&tion  there  is  no  inhabitant 
occuijation  on  the  part  of  his  tenants,  since  the  land- 
lord necessarily  retaina  a  control.  In  M'Latujhlin  v. 
Vliamberi  it  waa  a  question  of  fact  whether  the  land- 
lord actually  did  exercise  control.  I  can  find  nothing 
to  8up])ort  the  dislinctiou  suggested.  If  we  follow 
the  decision  of  the  English  Court  of  Appeal  we  have 
a  rule  to  go  by ;  but  if  we  follow  the  Irish  case  we 
should  allow  people  to  drift  into  litigation  in  most  of 
the  cases  in  which  this  state  of  things  arises,  for  it  is 
idle  to  suppose  tUat  with  regard  to  some  oOO  or  600 
cases  the  facts  as  to  de  facto  control  will  be  all  tho 
same.  If  such  a  class  of  inquiry  were  coot  upon 
revising  barristers  at  the  request  of  every  tenant  they 
would  never  g't  through  their  work,  and  this  showa 
the  extreme  inconvenience  that  would  follow  th^ 
adoption  of  this  test ;  whereas  the  rule  laid  down  by 
the  English  Court  of  Appeal  commends  itself  to  our 
sense  of  what  is  practical. 

Dablino,  J.^I  am  of  the  same  opinion.  The 
question  appears  to  be,  Does  the  landlord  retain  his 
control  as  master  of  the  bouse  'i  If  he  lives  in  the 
house,  being  the  lessee  of  the  whole  and  letting  off 
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oertaio  of  tlie  rooms,  that  appears  to  me  to  be  a 
utrong  reaaon  in  itself  for  saying  that  the  landlord 
Jiving  there  does  retain  a  control.  Here  it  is  said  that 
the  revising  barrister  meant  to  find  as  a  matter  of  fact 
that  the  resident  landlord  had  no  control  over  any  part 
of  the  premises  except  that  part  in  which  he  himself 
redded.  But  I  do  not  think  tbe  revising  barrister 
OOiild  have  meant  that,  for  it  icsms  to  me,  if  bo  did, 
he  neei  nevfr  have  stated  a  case  at  sll,  I  think  he 
must  brave  meant  it  for  a  finding  ot  law,  and  forgot 
or  did  not  notice  that  the  landlord  must  of  necessity 
have  all  the  rights  in  bimseH  which  he  had  not 
parted  with.  It  is  suggested  that  the  finding  means 
that  so  far  aa  control  went  the  lanillord  was  in  the 
same  posit  ton  as  his  tenant ;  but  this  cinnot  be  so, 
for  the  landlord  would  have  a  right  to  go  all  over  the 
house  except  into  the  rooms  be  had  let.  whilst  the 
tenant  of  the  first  floor  would  have  no  right  upon  the 
second  floor,  or  the  tenant  of  the  second  would  have  no 
right  upon  the  third  floor,  and  so  on.  The  landlord , 
however,  could  go  all  over  the  hou>ea^  he  liked  bo  longas 
he  did  not  enter  rooms  in  the  occupation  of  hia  tenants. 
I  therefore  think  that  the  mere  fact  that  the  landlord 
resided  in  the  house  it  almost  conclusive  to  show  that 
be  exercised  a  certain  control.  Then,  again,  if  a 
room  fell  vacant  and  was  unoccupied,  the  right  of  the 
landlord  would  be  to  take  possession  of  it  at  once,  an 
act  of  control  that  would  at  once  distinguish  hia 
position  from  that  of  his  tenants,  the  other  residents 
in  the  house. 

The  respondent,  by  leave,  appealed  to  the  Court  of 
Appeal. 

Nov,  15,  l(i. — The  arguments  were  the  same  as  is 
the  Divisional  Court,  and  the  respective  parties  were 
represented  by  the  same  counsel. 

Collins,  M.R.— This  is  an  appeal  from  the 
decision  of  the  Divisional  Court  upon  a  case  stated 
by  a  reviling  barrister,  and  the  question  raised  is 
whether  under  section  3  of  the  Representation  of  tfee 
People  Act,  18(jT,  combined  with  section  5  of  the 
Parliamentary  and  Mnuioipal  Begiatration  Act,  ISTtt, 
in  the  particular  case  before  us  the  person  objected 
to  is  or  ia  not  eutttled  to  be  on  the  list  of  voters  as 
the  inbahitaot  oocupitr  of  a  dwelling-home.  It  is 
aaid  that  a  number  of  other  cases  depend  upon  the 
result  of  this  case,  but  it  ia  also  stattd  that  I  he  facts 
of  those  other  cases  vary  from  tbe  facte  of  thia  case 
in  certain  particulars,  and  therefore  it  seems  to  me 
that  it  ia  only  by  agreement  between  the  persons 
interested  and  not  by  any  decision  of  the  reviucg 
barrister  that  those  cases  were  made  to  depend  upon 
the  reault  of  the  decision  in  the  j  reaeot  case.  There- 
fore I  will  deal  with  tbe  matter  upon  tbe  footir^g  that 
we  are  deciding  thia  panicidar  case,  the  facts  in 
which  have  been  stated  by  the  rtvlsi'jg  barrister.  It 
aeema  to  me  that,  in  the  discussion  as  to  what  has 
been  snid  by  vaii^us  judges  with  regard  to  the  mean- 
ing of  tbe  word*  "lodger"  and  "  iuhabitant 
occupier "  as  used  in  the  Franchise  Acts,  we  are 
Ukely  to  lose  sight  of  the  foundation  of  the  whole 
matter,  that  is  to  say,  the  conditions  on  which  tbe 
Legislature  has  confeired  the  franchise.  That  brings 
me  to  section  o  of  the  Act  of  ISIS,  which  defioes  the 
term  " dwelling-bouas "  :  "In  and  for  the  purposes 
of  the  Representation  ot  the  People  Act,  1SG7,  the 
term  '  dwelling-house '  shall  include  any  part  of  a 
house  where  that  part  ij  separately  occapied  as  a 
dwelling ;  and  the  term  '  lodgings  '  shall  include  any 
apartments  or  place  of  residence,  whether  furnished 
or  unfurnished,  in  a  dwdling- house."  The  section 
further  provides  that  "  where  an  occupier  is  entitled  to 
the  sole  and  exclusive  use  of  any  part  of  a  house,  that 
part  shall  not  be  deemed  to  be  occupied  otherwise 


than  separately  by  reasan  only  that  the  occupier  is 
entitled  to  the  joint  lue  of  some  other  part."  There- 
fore we  have,  ia  dealing  with  the  caseot  a  person  who 
did  not  occupy  a  dweli in g- house  in  the  ordinary  s^nse 
of  the  term,  to  see  whether  he  comes  within  the 
apeoial  provisions  which  give  him  the  franchise  in 
respect  of  the  occupation  of  part  of  a  dwelling-house, 
for  if  BO,  he  is  the  occupier  of  a  dweUing-house  within 
section  3  of  the  Act  of  1.S67.  and  is  entitled  to  the 
franchise.  Tbe  question,  therefore,  is,  doea  be  occupy 
part  of  a  house  in  such  a  manner  and  in  such  circum- 
stances aa  t^  give  him  a  quslification  for  the  franchise  ? 
The  part  of  the  house  must  be  "  sepirfttely  occupied  a» 
a  dwelling,"  and  there  may  be  a  sepaiste  occupation 
of  part  of  a  house  aa  a  dwelling  so  as  to  give  the 
francbise,  although  the  occupier  is  entitled  to  the 
joint  use  of  some  other  part.  He  most  occupy  m 
tenant  under  seation  3  of  the  Act  of  1867.  Whediar 
he  does  go  or  not  depends,  in  the  first  instance,  upon 
what  the  facts  of  the  case  are — what  are  tbe  terms 
upon  which  he  holds  under  his  landlord — and  then  it 
becomes  an  inference  of  law  from  those  facits  whether 
the  occupier  is  a  tenant  or  lodger.  In  view  of  that 
question  the  control  of  the  landlord  is  a  material 
element,  and  the  answer  depends  upon  what  is  the 
relation  between  the  landlord  and  the  occupier, 
and  it  is  only  in  considering  that  relation  that  the 
residence  o(  thq  landlord  in  the  house  bejomea 
matertul.  The  claimant  for  a  vote  must  show  that 
he  occupies  iis  tenant  patt  of  a  house  separately  aa  m 
dwelling.  If  another  person  is  really  in  control 
of  that  which  the  claimant  in  fact  occupies. 
the  latter  ctnnot  be  said  to  occapy  it  separately 
as  a  dweling  within  the  Acts.  Hia  occupation 
would  be,  not  his  own,  but  that  of  hia  landlord. 
That  again  depends  upon  his  relation  between 
himself  and  his  landlord.  The  essential  question  is, 
is  hia  occupation  the  occupation  of  tbe  landlord,  or  is 
it  an  independent  occupation  of  his  own  ?  If  tbo 
occupation  is  that  of  the  landlord,  though  the 
claimant  lives  in  the  rooms,  he  does  not  fnltit  the  con- 
ditions of  tbe  Act.  If,  on  the  other  hand,  he  baa  an 
independent  occupation  of  his  own,  then  he  has  snch 
occupation  as  fulfils  the  conditions  of  the  Act,  I  come 
now  to  the  findings  of  fact  in  the  casa.  The  revising 
barrister  has  foimd  in  the  most  clear  and  absolute 
manner  that  the  voter  oocujiies  a  separate  dwelling  in 
the  house  free  from  all  control  by  the  landlord.  We 
are  bound  by  those  findings  as  findings  of  fact,  nnlcaa 
it  can  be  said  that  they  are  inferences  ot  law  and  not 
findings  of  fact.  He  finds  that  the  voter  occupies  as 
his  residence  one  unfurciabed  tenement  room  in  the 
house,  such  room  constituting  a  separate  dwelling, 
and  being  used  by  him  for  all  purposes  of  living,  mm 
being  separately  occupisd  by  him  as  a  dwelling. 
Therefore  the  aubject-matter  of  the  occupation  is 
clearly  brought  within  the  definition  of  dwelUng- 
house  in  the  Act.  [His  lordahip  then  read  other 
paragr:ipha  in  the  case,  and  proceeded :]  In  my 
opinion  those  are  findings  of  fact,  and  if  the  judgment 
of  the  Divisional  Court  contradicts  those  findings,  that 
judgment  cannot  stand.  It  seems  to  me  that  it  is 
only  by  arriving  at  tbe  conclusion  that  the  atatements 
in  the  ca<c  are  not  state meuts  of  fact  but  inferences  ot 
Uw  tliat  tbe  Divijjional  Court  were  able  to  differ  from 
the  decision  of  the  revi.siug  barrister  who  ^owed  tlM 
name)  to  stand  in  the  list.  It  is  only  by  ignoring  ths 
conclusions  of  fact  stated  in  the  ca^e  that  theDivisioniil 
Court  were  able  to  arrive  at  the  conclusion  they  did. 
I  do  not  think  that  there  is  really  any  conflict  uponOw 
law  between  the  view  of  the  ijord  Chief  Justice  -^i 
my  view,  because  he  thinks  that,  if  he  were  boujiidbf 
the  findings  as  findings  of  fact,  hia  conclusion  Jut  kw 
would  be  the  same  as  mine ;  and  it  ia  only  ■  :,u 
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which  it  will  tear  that  he  fttiives  fit  his  conclusion. 
It  seems  to  me  that  the  revising  barriater  has  found 
coDclosioDS  of  fact  and  the  vase  does  not  rest  npon 
titferences  of  law.  I  do  not  koow  the  evidence  before 
tlie  revidag  bamster  the  result  of  which  has  been 
gununarized  in  the  ease.  What  wer«  tlie  terms  of  the 
contract  between  the  Isndlord  and  tenant  nmst  be  a 
question  of  fact.  The  reviavug  barrister  has  found  fti 
a  fact  that  the  landlord  ha«  ret*ined  no  control  OTer 
the  part  let.  If  that  is  so,  it  is  immaterial  whether 
he  retained  control  over  ttie  pirt  used  in  common, 
We  are  daaling  with  the  subject- matter  it?etf,  not 
with  the  access  to  it.  The  occupation  of  the  subject- 
matter  itself  confers  the  quahflcatlon  and  not  the 
occupation  of  the  outlying  modes  of  approach.  It  ia 
contended,  ia  an  admirably  cleir  argament,  that  it  is 
impossible  for  the  occupier  to  have  the  dwelling- house 
occupation  franchise  if  the  landlord  reatdfa  in  the 
hoiiJB.  The  residence  of  the  landlord  ia  the  houBe  is 
s»id  to  be  incompatible  with  the  other  ocaupiers  hav- 
ing the  dwelling-houso  franchise.  On  principJe  I  oan- 
notsay  that  the  occupation  by  the  landlord  of  a 
distinct  subject-matter  is  any  mor<!  a  bar  than  if  he 
hved  next  door  or  in  the  next  street.  The  only  thing 
which  prereots  the  occupier  from  being  entitled  to  the 
franchise  ia  if  his  occupation  ia  such  that  ho  cannot 
he  properly  deaoribed  as  an  occupier.  If  it  is  an  in- 
depenrleot  occupation,  and  not  the  occupalioit  of 
another  peraon,  he  ia  eutitlrf.  Again,  the  rif;ht  of 
the  landlord  to  repair  is  entirely  compatibla  with  an 
independent  occupation  by  the  actual  occupier. 

That  being  my  view  upon  principle,  we  are  presaed 
with  authorities.  Bradley  v.  Bttylia  and  the  two  cases 
decided  along  with  it  were  pressed  upon  ua  as  deciding 
that  the  dwelling-houao  occupation  franchise  cannot 
b«  acquired  if  the  landlord  resides  in  the  house.  In 
my  opinion  those  coses  do  not  so  decide.  I  think 
that  the  observations  of  the  judges  ia  those  cases 
negatived  that  contention.  All  their  remarks  about 
residence  were  coupled  with  another  condition — ■ 
namely,  control  of  the  landlord.  They  showed  that 
the  control  of  the  Itiudlord  was  the  esse d tin  1  considera- 
tion. Ko  one  disputes  that  if  it  was  found  that  the 
Jsadlord  of  a  house  let  out  in  sepsrate  tenements  lived 
in  thehonse  prim^/acU  he  would  be  deemed  to  exercise 
control  over  the  house;  but  it  ia  not  ccnclusive. 
I  think  that  Cotton,  L.J.,  summed  up  what  the  other 
members  of  the  court  said.  He  said  (8  tiU.  D.,  at 
p.  241}:  "In  my  opinion  there  is  involved  in  the 
tirm  'lodger  '  that  the  man  must  lodge  in  the  house 
of  another  man  and  lodge  with  him.  With  respect  to 
lodging  in  the  house  of  another  man,  there  ia  no 
difficiUty  about  that.  What  constitutes  his  lodging 
with  the  landlord  ia  the  difficulty.  In  my  opinion  it 
is  not  neoeosary  thst  the  person  with  whom  he  lodges 
— that  14,  his  immediate  landlord,  should  tire  in  the 
housa  to  make  him  a  lodger.  Nor  ia  it  necessary  that 
the  immediate  landlord  should  have  the  exclusive 
control  oyer  the  key  of  the  outer  door ;  but,  in  my 
opinioD,  loste  control  over  the  house  must  be  exercised 
by  the  person  in  whole  house  a  man  lives  to  make  him 
a  lodger."  In  those  cases  control  was  connderod  the 
ftlbrtaoce  of  the  matter.  The  case  of  Bradley  v. 
Baj/tit  and  the  two  other  cases  decided  with  it  were 
carefully  and  elaborately  considered  by  the  Court 
of  Appeal  in  Ireland  in  M' Latigldin  v.  Ckambtra, 
and  notably  by  the  Lord  Ohief  Bitron,  who  dealt 
tpedficaUy  with  that  point.  After  dealing  with  the 
rfida  in  Bradkij  v.  BattUi  the  Chief  Baron  said  that 
control  hj  the  landlord,  where  he  resides  in  a  bouse 
let  out  in  separate  dwellings,  is  the  important 
queftion  to  be  coustdered.  He  said  ([1S%]  2  Ir.  S„  at 
p.  aO»):  "la  that  ciue,  Charlton  v.  ^l^^ft^lnt»,  29 
It.  L.  T.  B.  16,  the  landlord  camo  into  poasession  of 
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separate  room  therein  quitting  possession  and  giving 
the  same  over  to  the  laudlord,  who  oame  to  live 
there,  and  we  held  that  the  mere  residence  of  the 
la»3dlord  in  the  same  structure  did  not  of  itself  dis- 
(piulify  the  tenant  of  another   room  occupied  as  a 
sep*rate  dwelling-house,  who  had  been,  previous  to 
the  arrival  of  the  landlord  on  the  premises,  admittedly 
entitled  to  be  registered  as  an  inhabitant  householder. 
In  that  case  I  endeavoured  to  show  that  liradhy  v. 
Brti/Hi  did  not  efltablish  that  the  presence  of  the  land- 
lord in  a  house  let  out  in  tenements  does  not  of 
itself  determine  the  question   whether  a  person  is  a 
lodger  or  an  inhabitant  householder,     I  want  now  to 
go   a  tittle   further  and  to  point    out   what  is  the 
determining  factor.     .    .    .    I  a  my  opioion  the  rule 
laid  down  by   Brailty   v.    Buylit  is   this ;     where  a 
claimant  dwells  in  rooms  forming  part  of  a  structure, 
in  any  other  piart  of  which  structure   the  laudlord 
ditella,  over  which  attucture  the  landlord  exercises 
a  control  as  master,  a  paramount  governing  con- 
trol,   which   ia   to   be  attributed  to   his  position   aa 
master,  and  which  is  something  diiferent  from  that 
of   a  man  who  merely  occupies  rooms  in  the  same 
structure,    then    every  one   of    the   tenants    in    the 
structure  or  house  is  a  lodger."     It  is  said  that  that 
decision  is  in  conflict  with  the  earUer  decision  of  the 
same  court  in  fingnn  ▼.    Sterreit,      The  Lord  Chief 
Baron  also  dealt  with  that  suggestion,  for  he  said  that 
"neither  of   these    cases  " — Bradlty  v.    Bay  Ha   and 
Jlogtn  V.  Sterrtlt—"  decides  that  the  mere  fact  of  the 
residence  of  the  landlord  ia  the  structure  in  which  bis 
tenants  reside  ia  enough  ptr  le  as  matter  of  law  to 
disqualify  the  tenants."      So  that  when  the  cases 
are  examined  it  is  seen  that  there  is  no  diffrrence  of 
view  between  M'J.auiihUii  v.  Chambtrt  and  the  earlier 
case  in  the  same  court.     In  that  earlier  case  there  is  a 
passage  in  the  jadgmcnt  of  the  Master  of  the  Bolia 
where  he  said:  "I  do  not  mean  to  decide  that  in 
every  case  where  the  landlord  roaidts  under  the  same 
roof  the  persons  occupying  the  other  portion  of  the 
atructure  may  not    bo    entitled  otherwise    than    as 
lodgers.       I   tbiok  they   may  be  entitled;    but  the 
evidecca  of  separate  occupation  must  ba  very  dear, 
such  as  in  the  case  of  flats  ;  for  there  the  landlord 
would  live  in  a  separate  '  house '  within  the  meaning 
of  the  Act,  and  there  would  be  several  '  dweUing- 
houaea  ^  all  under  the  same   roof.     When  that  case 
ariaes,  it  will  have  to  be  considered  on  its  met  its." 
That  ia  really  the  oiae   here.     When  one  finds  that 
a  part  of  a  dwelling-house  occupied  separat«'ly  as  a 
dwelling  is  made  a  dwelling-bouse  within  the  Act, 
it    seem  a    to    me    that    it    is    placed    by    the    Act 
in    exactly    the    same   position    aa    a    flat.       It    ia 
equally  capable    of   being     the    subject  -  matter     of 
the  frabchiae.   I  can  see  no  distinction  in  law  between 
a  part  of  a  house  which  iB  made  a  separate  dwelUng- 
hoasc  by  the  Act  and  a  flat  which  is  made  a  separate 
dwelliug-house   by    its    construction.    Therefore    it 
seema  to  me  that  the  mere  fact  that  the  landlord  lives 
in   one  part  of  the   house,    which    part  is  itseU  a 
separate  dwelling- bouse,  ia  not  incompatible  with  his 
tenants  being  inhabitfiut  oocnpiera  of  separate  parts 
of  the   house    as    separate    dwellings.     There    ia    a 
passage    in  the  judgment  of  Sir  James   Htnuen  in 
Anckttill  v.  Btnjlie  to  the  same  effect ;  "  It  ia  difficult  to 
define  the  difference  between  a  tenant  and  a  lodger ; 
but  probably  it  may  be  said  with  accuracy  that  where 
the  laudlord  himtclf  resides  in  the  houae  the  other 
iij mates  are  lodgera  because  they  submit  themeelvea 
to  his  control ;  but  where  the  landlord  does  not  reside 
in  the  house,  or  where  he  occupies  a  separate  set  of 
lOoms  in  the  basement,  or  where  the  house  is  divided 
inta  separate    and  independent  dwellinga,   or    into 
sepsrate  flats  with  a  porter,  or,  aa  hnppent  abroid, 
a  eoncitrge  living  upoa  the  premiaas,  in  each  ot  thow 
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casea,  CTen  slthougli  a  servant  of  the  laadlord  ma;  be 
present,  the  Boparate  occupation  exists  which  is  neces- 
sary to  conaiitute  a  tenancy.  Whenever  tho  relation 
of  landlord  and  tenant  has  been  created  it  must  con- 
tinue  BO  long  a«  the  tenant  continues  to  dwell  in  the 
bottse,  unless  be  agrees  or  Bubmits  to  a  ohaoge  in  tbe 
nature  of  biB  occui>atiaD."  That  seems  to  me  to  be 
in  point,  and  it  is  a  didiim  of  a,  learned  judge  sitting 
in  tbe  Court  of  Appeal.  For  the  above  reiwons  there 
Beems  to  me  to  be  no  foundation  for  spying  that  there 
is  any  difference  between  the  decisions  in  the  EsgUsh 
and  tbe  Irish  Courts  of  Appeal .  On  the  contrary, 
Pallea,  C.B.,  one  of  the  ablest  judges  upon  the  bench 
of  either  cauntry,  after  a  moat  careful  analysis  of  the 
cases,  bases  bia  judgmeut  in  M' Lang/din  v.  Cliambera 
upon  tbe  Euglieh  cases.  The  fact  that  the  landlord 
reaidea  upon  tbe  prcmiBes  uuder  the  conditions 
described  in  the  case  does  not  prevent  tbe  oth^r 
tenants  from  being  entitled  to  the  franchise  aa 
inhabitant  occupiers  of  separate  dwelling-bouses. 
The  appeal  most  therefore  be  allowed. 

RoMEB,  L.J. — ^The  subject  of  this  appeal  affords  a 
striking  example  of  tbe  difiiculty  which  aiises  iu 
determinicg  whether  a  person  is  the  occupier  of  a 
rateable  tenement  or  whether  be  occupies  or  uaes  the 
tenement  as  a  lodger  only.  It  seems  to  me  to  be 
impoasible  to  lay  down  a  hard-and-fabt  proposition 
of  law  or  to  define  the  difference  between  an  occupy- 
ing tenant  and  a  lodger  which  will  solve  the  difficulty 
id  all  cases.  In  Bradley  v.  Bai/tit  Sir  George  Jesjel, 
H.B.,  said  :  "  I  have  been  quite  unable,  so  far  as  I 
am  concerned,  to  frame  an  exhaustive  definition. 
Some  judges  have  tried  to  do  so,  and,  in  my  opinion, 
they  have  failed ;  and  I  think  it  wiser  and  safer  to 
say  that  the  question  whether  a  man  is  a  lodger  or 
whether  be  ia  an  occupying  tenant  must  depend  on 
the  circumstances  of  each  case."  I  respectfully  agrne^ 
and  I  proceed  to  apply  it  to  tbe  present  case.  Tbe 
facts  which  we  have  to  consider  depend  upon  tbe 
findings  of  the  revising  barrister.  I  say  at  once  that 
in  my  opinion  his  findings  are  findings  of  fact  which 
it  ia  not  right  or  competent  for  ua  to  dieregard.  They 
cannot  be  treated  as  opinions  on  points  of  law  which 
il  is  open  to  ns  to  disregard  or  to  vary  or  mould  as 
we  think  proper.  It  is  really,  it  seems  to  me,  upon 
those  findings  that  the  difference  between  ua  and  the 
Divisional  Court  arises.  Paragraph  2  of  tbe  case 
states  that  the  clsimanit  bos  during  the  qualifying 
period  occupied  one  nnfumisbed  tenement  room  on 
the  third  floor  of  a  bouse,  such  room  constituting 
a  separate  dwelling  and  being  used  by  him  for 
all  purposes  of  living  and  being  separately  occu- 
pied by  him  as  a  dwelling  or  dwelling -bouse, 
and  be  has  let  to  him  tberenritb  such  use  qf  the 
passages  and  ataircaaes  as  is  necessary  and  con- 
venient to  tbe  access  to  and  enjoyment  of  tbe  said 
dwelling.  We  may  at  once  disregard  tbe  use  of  tbe 
passages  and  staircaaea,  for  section  5  of  tbe  Parlia- 
nteutary  and  Municipal  Registrution  Act,  1S7S, 
enacts  as  follows :  "  For  tbe  purposes  of  any  of  the 
Acts  referred  to  in  this  section,  where  an  occupier  is 
entitled  to  the  aole  and  exclusive  use  of  any  part  of  a 
bouse,  that  part  eb^  not  be  deemed  to  bs  occupied 
otherwise  than  separately  by  reason  only  that  the 
occupier  ia  entitled  to  the  joint  use  of  some  other 
part,"  We  may,  therefore,  confine  our  attention  to 
tbe  consideration  of  tbe  exact  premises  occupied 
solely  and  exclusively  by  this  inmate.  It  ia  aUo  stated 
in  paragraphs  T  and  8  of  the  case  that  the  claimant 
has  the  exclusive  occupation,  use,  and  enjoyment  of 
his  said  room  or  dwelling,  and  the  landlord  neither 
doea  nor  has,  by  agreement  or  otherwise,  any  right 
to  enter  or  in  any  way  interfere  with  or  exercise  any 
ooDtrol  or  dominion  over  the  said  room,  nor  has  be 


any  personal  relationship  with  the  elaimant,  nor  doM 
he,  nor  has  he  any  light  to  exercise  any  control  OF 
dominion  over  him  in  bia  occupation ;  that  tbe  land- 
lord does  not  reserve  to  himsoU  or  exerciae  any  right 
of  general  control  or  dominion  or  mastership  over  the 
premises  ;  and  (paragraph  9)  that  the  claimact  baa 
a  key  which  enables  him  at  all  timea  to  open  the 
front  door  and  obtain  ace  as  to  Ibe  bouse  and  bia 
dwelling,  and  tbe  landlord  ra-ierves  to  himself  no 
right  to  otherwise  fasten  such  door.  On  these  find- 
ings it  is  clear  that  this  room  was  occapitd  by  this 
inmate  as  a  dwelling-house  within  tbe  meaning  of 
tbe  Act,  and  there  appears  to  be  no  doubt 
that  he  was,  withia  tbe  meaning  of  section  3,  sab- 
aection  2,  of  tbe  Representation  of  tbe  People  Act, 
ISQT,  an  inhabitant  occupier,  and,  I  should  say,  a 
tenant  occupier,  and  therefore  primS  facie  entitled 
to  the  franchise.  Tbe  fact  that  the  landlord  pays  the 
rates  and  dees  tbe  general  repairs  of  tbe  bouse  does 
not  alter  tbe  position  of  matter*.  I  say  so  beeanso  it 
cannot  be  disputed  on  the  part  of  the  respondent 
that  if  the  landlord  did  not  reside  in  part  of  tbe  house 
and  did  not  exercise  control  over  tbe  inmatea,  thk 
inmate  would  not  be  a  lodger,  but  au  occupying 
tenant.  Sir  George  Jessel  said  in  Bradlty  v.  Btti^lU : 
"  On  tbe  other  band,  suppose  a  landlord  does  not 
demise  tbe  whole  of  tbe  house,  but  everj thing  in  it 
that  can  be  demiaed,  except  tbe  ataircasea  and 
posaiges,  &c.,  as  to  which  he  gives  the  inmates  the 
right  of  ingress  and  egress,  but  exercises  no  control 
over  and  does  not  reside  in  tbe  house,  I  think  the 
inmates  are  occupying  tenants.  Here,  again,  does 
the  fact  of  tbe  landlord  repairing  or  paying  rates  and 
taxes  wake  any  diflerence  ?  I  think  not.  Of  cource 
be  has  a  right  to  enter  to  make  such  repair*,  but  gtiU, 
in  my  opinion,  that  does  not  prevent  the  occupier 
being  in  rateable  occupation.  The  fact  that  tbe  land- 
lord executes  tbe  repairs  and  pay  a  tbe  rates  and  taxes 
makes  no  difference."  In  the  case  of  ordinary  fiats  the 
owner  often  takes  upon  himself  when  be  leta  tbe  fiata 
tbe  obligation  of  paying  tbe  rates  and  taxes 
and  doing  the  repairs.  In  that  position  of 
affairs,  if  this  inmate  was  an  occnpyiog  tenant 
within  tbe  meaning  of  the  Act,  does  the  mers 
fact  that  the  landlord  occupies  a  separate  part  of  tbe 
house  snfiice,  as  a  matter  of  law,  to  turn  what  would 
otherwise  be  an  occupying  t«nancy  into  a  lodger 
tenancy  ?  I  see  no  reason  why  we  should  so  bold  M 
a  mutter  of  law,  and  I  agree  with  the  dedaion  of  tlie 
Court  of  Appeal  in  Ireland  in  M'  Lttiujklin  v.  Chamba-t, 
and  with  the  very  excellent  reasons  given  for  thst 
decision.  To  bold  otherwiie  would  lead  to  strange 
consequeuoes.  Take  the  cose  of  tbe  owner  of  two 
houses  living  in  one  and  letting  tbe  other  to  occupy- 
ing tenants,  tiuppose  one  tenant  goes  out,  and  the 
landlord  chooses  to  come  in  and  bve  in  the  part  of 
tbe  hoiiBe  that  has  thus  become  vacant ;  wonld  that 
mere  fact,  without  any  change  in  tbe  central  or  other 
circumstances,  change  the  position  of  tbe  tenants  into 
that  of  lodgers  f  We  are  not  coia]:ielled  as  a  matter 
of  law  to  bold  that,  which  I  should  regard  as  aB 
anomalous  and  ridiculous  state  of  things.  It  seems 
to  me  that  the  mere  residence  of  the  landlord  iu  put 
of  the  faouM  would  make  no  difference  onlees  bs 
retained  or  had  some  right  of  control  over  tbe  parts 
demised.  The  right  of  control  is  tbe  essential  matter 
to  bo  considered.  It  has  been  frequently  pointed  out 
that  to  make  an  inmate  a  lodger  there  must  be  aomi.' 
right  of  control  In  Trnnt  v.  Luclcett  Maide,  J.,  saidtbit 
"  the  question  depends  upon  whether  or  not  the  ownstj 
of  tbe  house  resides  upon  tbe  premises,  retaining  1  * 
quality  of  master,  and  reserving  to  bimaeU  the  gene 
control  and  dominion  over  the  whole."  Other  jv  ' 
are,  to  my  mind,  referring  to  tbe  same  thing 
they  say  that,  in  considering  whether  a  person  is  > 
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lodger,  it  is  neceMKry  to  see  if  that  person  lodgas  in 
th«  oame  hooM  aa  the  landlord  and  "with  lira,"  or 
aa  «ome  other  judge*  »ay,  there  must  be  a  personal 
relation  between  him  ami  his  landlord.  I  think  that 
thii  essential  right  of  control  was  pointed  out  by  Sir 
George  Jesael  in  Bradlty  v.  Baylis,  where  he  sajs ; 
"It  8tK.'WS  to  me,  aa  to  unfurwisherl  lodgings  (and  I 
will  only  deal  with  uuf  urniahcd  lodgings,  aa  it  if  the 
only  clasa  of  cases  with  reference  to  wbioh  qnBntioui 
are  likely  to  arise)  where  the  owner  of  the  house  does 
not  let  the  whole  of  it,  but  retains  a  part  for  hi* 
own  residunoe,  and  tesides  there,  and  where  he  doee 
not  let  out  the  passftges,  staircase,  and  outer  door,  but 
gives  to  the  '  inmates '  (I  use  that  ttrm  for  my 
present  purpose)  merely  a  light  of  ingress  >mi  egress, 
and  retains  to  himBnlf  the  general  control,  with  the 
right  of  interfering — I  do  not  wean  an  actual  inter- 
ference, but  a  rigbt  to  interfere,  a  rigbt  to  turu  out 
tTf  spasser*,  and  so  on ;  there  I  consider  that  such 
owner  is  the  occupying  tenant  of  the  housB,  and  the 
inmitte,  whether  he  has  or  has  not  the  exclusive  use 
of  the  room,  is  a  lodger."  In  that  passage  the 
learned  judge  showed  the  necesBity,  in  cjnsidering 
the  question  whether  an  inmate  was  or  was  not  a 
lodger,  of  aoeing  whether  there  was  a  right  of  general 
control  on  the  part  of  the  landl  rd.  That  being  so, 
in  the  present  case  the  revising  barrister  has  found 
that  there  was  no  rigbt  of  control  by  the  landlord 
over  the  tenant,  and  as  I  cannot  hold'  as  a  matter  of 
Liw  tbat  the  mere  residence  of  the  landlord  in  part 
of  the  house  makes  the  occupying  tenants  lodgers,  the 
appeal  must  succeed. 

One  word  as  to  Afnr/te  v,  N'oaii.  That  case  seems 
to  ma  to  be  dearly  disttoguishahlo.  In  that  case 
there  was  no  finding  by  the  revising  barrister  th»t 
there  was  no  right  of  control  by  ihe  landlord  over 
the  premises,  but,  on  the  contrary,  thn  inference 
from  his  finding  was  that  there  was  such  a  right 
of  control,  becauae  he  found  that  the  cccupation 
w*8  such  ai  to  give  lo  the  landlord  the  right  to 
sue  for  treipasB.  There  was  no  finding  that  the 
inmate  had  the  exclusive  occupation,  but  only  the 
exclusive  use  of  the  rooms  ;  and,  lastly,  Cotton.  L.J., 
pointed  out  that  the  imraediute  landlord  exeroised 
control  over  the  whole  house — that  is,  inolndiug  the 
piut  let, 

Thei«fore  upon  the  facts  of  the  present  case  the 
mmate  was  a  tenant  and  not  a  lodger,  and  the 
appeal  loooeeds. 

Math  KW,  Ii.J. — I  am  of  the  same  opinion.  Section 
3  of  the  Parliamentary  and  Municipal  Eegistration 
Act,  I8TS,  makes  part  of  a  house  separately  oooupied 
aa  a  dwelling  a  dwelling-house  within  the  Aepresen- 
tation  of  the  People  Act,  1 867.  To  constitute  a  person 
an  occupier-  of  part  of  a  iiouse  he  must  have  the 
ezcluaiTe  occupatioa  of  the  part  let.  There  must  be 
no  right  of  control  over  that  part  by  the  leaaor.  It  is 
■aid  that  the  revising  barrister  has  neglected  au 
imperative  rate  of  law,  that  there  cannot  hi  exclusive 
ocuupittioii  of  a  room  in  a  house  if  the  landlord 
resides  in  an  ^ther  roDU  in  the  si  me  house.  It  is  said 
that  the  fact  of  the  landlord  living  in  the  house  shows 
conoluaively  that  he  kas  a  general  control  over  the 
whole  house,  including  the  room  that  is  let.  If  that 
were  troe  as  extraordinary  result  would  foUow.  If 
all  the  rooms  in  a  house  were  let  out  to  tenants  as 
separate  dwelling-houses,  and  one  room  became 
vacant,  and  if  the  landlord  came  and  lived  in  that 
room,  then  tbat  mere  fact  would  convert  all  the 
tenants  from  ovuupyitig  teniinta  into  lodgers  with  all 
the  Qouseqaences  attaching  thereto.  I  am  of  opinion 
that  ihe  mere  fact  of  the  lesidence  of  the  landlord  in 
t!ie  boose  does  not  of  itself  indicate  such  control  by 
him  oTer  the  whole  house  as  to  moke  the  tenants 
V)dgett. 


Appeal  allowed. 

Solicitors  for  the  appellant  in  the  Court  of  Appeal, 
CiiHlilfes  it:  Davenport,  for  B.  J.  FiUall,  Devonport. 

Sjlicitors  for  the  respondents,  Ayrton,  Bi»eae,  ct 
Barclay. 


JQiSt  ^om  of  3fuiati((. 


Oban.  Div. 
Buckley,  J. 


Aug.  5,  7,  8,  1903. 


VicTOHiAir  DAVLKSFonD  Syndicate  (LutrraD)  «, 
Doit,  (a,) 

Money-lender — Contracting  while  uttrnjiBiered — Monej/- 
Underi  Ad,  WW  [iii  J:  64  Vid.  col),  m.  1  and  2. 

Section  2  (I)  (c)  of  the  Money-lender*  Ad,  1900, 
npplir»  to  a  iiiinty  lendtr  who  has  not  reyiatered  him%ttf 
under  (he  Aet,  and  consequently  hat  no  "  regittertd 
name  '* ;  and  he  cmnot  sue  upon  any  conirad  made  bt/ 
him  while  anreyittered,  the  contract  heiny  illegal. 
Action, 

This  was  an  action  brought  by  the  plaintiff  syndicate 
and  a  Mr.  Bannard,  who  was  one  of  its  direotorc, 
seeking  to  re-open  a  money-lending  transaction 
Ijetwecn  the  plaintiffs  and  the  defendant.  The 
defendant  admitted  for  the  purpoa*a  of  the  action 
that  he  carried  on  the  bnainess  of  a  money-lender, 
but  he  h*d  not  registered  himself  under  the  Money- 
lenders Act.  19m. 

On  the  aiat  of  March,  1904,  the  defendant  lent  to 
the  plaintiffs  £600  upon  the  security  of  a  bUl  for  £o'id 
at  one  mouth  drawn  on  behalf  of  the  plaintiff 
syndicate  by  Bounaid  and  another  dirmitor  and 
accepted  by  the  Victorian  Cornish  Grold  Mines  Co. 
Tlie  defendant,  also  received  as  consideration  for  the 
advance  100  fully- paid  shares  of  £1  each  in  the  Vic- 
torian Conush  Gold  Mines  Co.,  and  an  optipn  to 
purchase  300  more  of  such  shares  at  7s.  Gd.  each. 
The  bill  was  renewed  monthly  seven  times,  and  as 
consideration  for  each  renewal  the  defendant  received 
£2S  in  cash,  100  more  fully-paid  shares,  and  a  further 
option  to  purchase  300  shares  at  Ta.  6d.  each.  The 
defendantreceived  altogether  from  the  plaintiffB  aa  con- 
sideration for  the  loan  or  the  renewals,  the  biU  for£3'23, 
i'173  in  cash,  1^00  fully-pnid  shares  of  £1  each,  and 
options  to  take  ;j,000  mora  such  sharea  at  7a.  Gd.  each. 
The  value  of  the  shares  varied  frum  time  to  time,  but 
at  the  date  of  the  action  they  were  worth  fully  Ida. 
each.  The  amount  due  on  the  bill  was  repaid  to  the 
defendant  on  the  'Ziii  of  December  (the  date  on 
which  the  writ  in  the  action  was  issued),  and  on  pay- 
ment of  such  amount  the  defendant  delivered  to  tQe 
plaintiffs  the  bill  and  2,000  shares  which  had  been 
deposited  as  security  on  making  the  loan. 

The  defendant  had  sold  AQ»  shares  for  £303  13s.  Od. 
and  retjtintfd  400  shares ;  he  also  held  unexercised 
options  to  take  3,000  more  shares  at  7b.  Ud.  each. 

The  plaintiffs  claimed  that,  the  defendant  being 
unregistered,  the  contract  was  void,  and  alao  to  have 
the  transactions  re- opened  on  the  ground  that  they 
were  harsh  and  unconscionable,  and  that  the  defendant 
might  be  restrained  from  dealing  with  the  shares  or 
exercising  the  options  which  he  held,  and  that  he 
might  be  ordered  to  return  the  shares,  and  that  the 
options  might  be  cancelled. 


(a.)  Reported  by  H. 


H.  EiVQ,  Esq.,  Barrister-at- 
Law. 


Hi 


tH£  WEEKLt  ftEPORTER. 


r*eb.lT.190«.]  tol.    UV. 


High  Coubt. 


VioTOBiAjr  Daylssford  8ymdioat«  CI^mhed)  ».  Dorr. 


HlOB  OOCBT. 


The  defendant  contended  that  tte  terms  had  been 
propoted  by  the  directors  o!  tha  plaintiff  syndicate 
theiusolves,  who  were  fully  aware  at  the  tiniy  of  their 
effect,  and  thut  the  transastion  was  not  biirsh  and 
unconscionable  in  \iew  of  the  speciJative  nature  of 
the  shures  at  the  time  when  the  advanus  was  made. 
He  oonnterclMinod  for  speciiia  performance  of  the 
agireements  giving  him  the  options  oa  3,U0€  ahures  at 
Ts.  Gd.  each. 

AMiiry,  K.C.,  Of-rt- Browne,  iT, (7., and  IT.  E.Fernon, 
for  the  plain  tiffa,— The  defendant  ia  a  money-lender 
and  IB  not  registered  under  section  2,  sub-seo-tion  I  (a), 
of  the  Money  .leaders  A'jt,  1900;  he  therefore  has 
not  made  this  contract  in  his  registered  name  as 
required  by  section  2,  sub-section  1  («■),  and  the  con- 
tract is  therefore  void  and  cannot  be  enforced  by  the 
defendant:  Cope  v.  Rowlands,  2  M,_&  W.  U&,  157, 
138;  Frrgiim'iii  v.Nonn'in,  5  Ding,  N.  C,  76;  Learoi/d 
V,  nrack(ri,  42  W.  R.  19li.  [18i)4]  1  Q.  B.  111.  An  Act 
which  ia  passed  for  tbe  protection  of  the  pnblic,  and 
imposes  a  penalty  upon  the  doing  of  a  certain  thing 
impliedly  prohibits  such  thing,  and  the  thicg,  if  done, 
is  void;  Benjamin  on  Sales  (4th  ed,),  518.  The 
plaintiffs  do  not  desire  to  rely  on  the  Act  ei  cept  as  a 
defence  to  the  count erchiim,  Under  the  circum- 
stances of  this  ease  the  transaction  was  harsh  and 
unconscionable,  and  we  ask  the  court  to  adjudge  what 
was  fairly  due  to  the  defendant  and  to  order  him  to 
return  the  rest.  We  do  not  object  to  bis  retaining 
the  cash  actually  paid  by  the  plaintiffs  on  the 
renewals  and  on  T<>payment  of  the  loan. 

./.  B.  Matlhewa,  for  the  defendant.— I  do  not  dispute 
that  whenever  a  statute  prohibits  a  contract,  that  con- 
tract is  illegal  and  void ;  but  the  court  has  to  look  at 
the  statute  in  »ttch  case  and  see  whether  the  particular 
thing  is  prohibited.  Nothing  in  the  Money-lenders 
Act,  IflOO,  nrobibita  the  contract  of  an  unregistered 
money-lender.  The  argument  for  the  plaintiffs  is  that, 
being  a  money-lender  and  unregistered,  the  defendant 
has  no  registered  name,  and  therefore  has  committed 
an  offence  under  section  2,  tub-section  1  (c).  I 
submit  that  the  offence  can  only  be  committed  by  a 
registered  money-lender.  The  only  eojtion  ol  the  Act 
dealing  with  a  person  who  lends  money  not  being 
registered  is  section  2,  sub-section  1  (ii).  If  sub-sic- 
tion  2  (c)  is  to  be  held  to  apply  to  him,  the  protection 
that  a  prosecution  can  only  be  iuslitnted  with  the 
consent  of  the  Attorney-General  or  SoUcttor- 
Oeneral  is  taken  away.  The  fact  th«t  the 
borrower  is  a  corporation  and  not  an  indi^'idttol  timet 
be  taken  into  consideration  on  the  question  of  whether 
the  transaction  was  har«h  and  unconscionable: 
Nalioiia!  TruiUts  Co.  nf  AmtTalasiit  (LimHed)  v, 
Utntrul  Ftnnmx  Co.  of  Auitralaiia  {Limited),  [t9tl5] 
A.  C.  373,  381. 

Aitbar^,  K,G.,  replied, 

Citr,  adv,  vuU. 

BrcKLKY,  J. — The  defendant  in  Ibis  case  is 
at  the  present  time,  and  was  at  tbe  date  of  tbe 
transaction  in  question,  a  money  -  lender,  and 
his  name  is  not  now  and  was  not  at  that 
dtte  registered  under  the  M' ney-lenders  Act,  1900^ 
On  the  31  st  of  March,  U)Ot,  ho  lent  £500  for  certain 
purposes,  upon  which  he  has  received  the  fallowing 
inma :  First,  the  repayment  on  the  23rd  of  December 
of  bis  £500 ;  secondly,  sums  amounting  to 
i'jOa  ISs.  9d.  in  cash;  thirdly,  400  fully- paid  sharea 
of  i^l  each  in  the  Victorian  Cornish  Gold  Minee 
(Limited],  equivalent  at  15a,  a  share  to  £300;  and, 
fourthly,  he  claims  to  be  entitled,  under  options 
which  he  says  he  has  exercised,  to  3,000  like  shar«s 
at  the  price  of  7i.  6d. ;  taking  these  to  be  worth  1*>3, 
R  tbore,  tbit  is  equivalent  to  £1,125,    The  outcome 


of  this  is,  that  for  a  loan  of  £500  made  on  the  31st  of 
March  and  repaid  on  tbe  23rd  of  December,  the 
defendant  will  have  received,  if  he  snoceeda  in  hold- 
ing the  bargain,  the  aggregate  value  of  £503  13b  (JJ., 
£'300,  and  £1.12d,  making  together  £l.f»2.'<  I3s.  9d. 
This  £1,928  139.  9d.  ia  the  interest  for  ttie  advance  of 
£500  for,  roughly,  nine  months,  Tbe  value  is  in 
fact  mere  than  £1,'J28,  for  tbe  shares  are  quoted  at 
more  than  15s.  The  plaintiffs  say  two  things — 
first,  that  the  defendant  being  a  money-lender  not 
registered  under  the  Money-lenders  Act,  1900,  the 
contract  is  void  ;  and  aecourlly,  that  even  if  that  is 
not  BO,  the  terms  are  harsh  and  unconscionable. 

Upon  the  first  question  the  relevant  provimona  of 
the  Act  are  two  — namely,  first,  that  a  money-lender, 
which  tbe  delendant  i?,  must  register  himself  uuder 
tbe  Act ;  and,  secondly,  that  he  shall  not  enter  into 
any  agreemett  in  tbe   ooursa  of   bis  bnaioeM  as   a 
m'-ney-lecder  otherwise  than  in  his  registered  name. 
Mr.  Mitthews,  for  tbe  defendant,  argues  that,  inaa- 
much  S8  the  defendant  hai  not  complied  with  the 
ttrat  of  tbe-e  provisions,  be  is  not  siiv^nable  to  tbe 
second  of  thew  ;  that  he  escapes  altogether  from  the 
provision  of  tbe  Act  that  be  shall  not  eater  into  any 
agreement  in  the  coarse  of  his  buainesa  as  a  money- 
lender except  in  his  registered  name  by  failing   t^ 
c-mply  with  the  proviwon  of  the  Act  that  he  shall 
have  a  registered  name.    I  am  unable  to  adopt  that 
argument.    The  argument  is  rested  upon  this  ;  It  ia 
said,   and  truly,   that    sub-section   (3)  of  section  2 
requires  that  if  a  money-lender  is  prosecuted  iwder 
clause  (a)  of  sub-aection  (1)— that  iB  to  say,  for  not 
registering  himself — the  consent  of  the  law  otBcer  of 
tbe  Crown  must  be  obtained,  and  that  a  like  consent 
is  not  required  for  a  prosecution  under  clause  (c).     I 
do  net  know,  hut  I  can  easily  understand  that  the 
intention  of  the  Act  may  bo  this— that  tt  might  be  a 
hai'dsbip  upon  a  person  to  prosecute  him  for  non- 
registration  as  a  money-lender  wit  ho  at  getting  the 
consent  of  a  law  oiKcer  of  tbe  Grown,  when  tbe  fact 
in  debate  might  be  tbe  very  ditficnlt  one,  whetb*r  he 
is  or  is  not  a  money-lender  within  the  Act ;  wher««s. 
if  that  is  not  tbe  -question,   but  he  is  prosecuted 
for  the  oftence  of  fading  to  contract  in  bis  regis- 
tered name,  the  same  reason  does  not  apply.    That 
may  be  tbe  meaning ;  I  do  not  know,  but  suppose 
that  it  is  BO.    Mr.  Matthews'  contention  ia  that  danse 
('•)  relates  only  to  tbe  contract  of  a  registered  mon^- 
lender  when  he  contracts  otherwise  than  in  his  regia- 
tered  name.      I  think  the  contention  is  not  supported 
by  the  provisions  of  the  Act,      If  the  unregistered 
money-lender  be  prosecnted,  whether  under  (a)  or 
(c).  it  would  be  necespary  to   aver   that   he  was   a 
money-lender,  and  an  issue  of  fact  might  be  whether 
he  was  a  money-lender  or  not.      If  that  issue  did 
arise,  it  may  be  that  the  consent  of  the  law  officer 
would  be  necessary.       It  is  unnecessary   for  me  to 
determine  that.      That  will  have  to  be  determined  if 
ever  any  such  prosecution  should  be  mstituted.      To 
my  mind  it  does  not  at  all  follow  as  a  matter  of  con- 
struction of  tbe  Act  that  dause  (e)  does  not  apply  to 
the  contract  of  an  utiregiatered  money-kadw.      In 
uiy  opinion  it  does.      It  follows  from  that,  that  the 
respondent  has  committed  a  breach  of  that  clause  of 
the  Act  of  Parliament  which  requires  him,  b«>ing  a 
money-lender,  to  cf  ntract  in  tbe  course  of  lua  buiinea 
as  a  money-lender  in  a  registered  name. 

The  next  queation  is  whether  the  Act  i«  lO  «x- 
Iiressed  that  tie  contract  is  prohibited  so  as  to  be  wn- 
dered  illegaL  There  i«  no  queotion  that  «  oontnet 
which  is  prohibited,  whether  expre»aly  or  by  implic^ 
Uon,  by  a  statute,  is  illegal  and  can  not  be  enfowea. 
1  have  to  aee  whether  the  contract  it  in  tbiscaM  pro- 
hibited expressly  or  by  implication.  For  this  jnxrpoM 
statutes  may   be  grouped    uuder  two   hcade— taow 
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in  which  a  penalty  is  imposed  against  doing  an  act 
for  the  purpose  only  of  the  proteotion  of  the  revenue, 
and  those  iu  which  a  penalty  is  impased  upon  an  act 
not  merely  for  rcTenue  purfjoses,  but  also  for  the 
protection  of  the  public*.  That  diitinction  will  be 
found  commeuted  upon  in  numerous  cases,  including 
thoiie  whioh  have  been  cited  of  Oope  v.  linmlandf,  2 
M.  &  W.  149,  and  JVrjuson  v.  Norman,  3  Bing,  N.  0. 
TEi.  Parke,  B.,  in  the  former  case  says  the  f|u?gtion 
to  determine  is  whether  the  Act  "  ie  meant  merely  to 
secure  a  revenue  to  the  city,  and  for  that  pnrpose  to 
render  the  person  acliag  «»  a  broker  Cable  to  a 
penalty  if  he  does  not  pa^y  it  ?  or  whether  one  of  its 
objects  be  the  protection  of  the  public,  and  the  pre- 
Tention  of  improper  persona  acting  as  brokerB?"  If 
I  amve  at  the  Ci>nclusion  that  one  of  its  objects  is 
the  protection  of  the  public,  then  the  act  is  iui- 
pliedly  prohibited  by  the  statute  and  is  illegal,  I 
detire  to  point  out  that  the  present  case  is  on  that 
point  abundantly  jdain.  Theru  is  no  questioa  of 
prolection  of  the  revenue  here  at  all  ;  the  whule  pur- 
pose is  the  proteotion  of  the  public.  Toe  money- 
lender has  to  be  registered  and  has  to  trade  in  his 
registered  name  obviously  and  notoriously  for  the 
protection  of  those  who  deal  with  him.  The 
piirj)}se  is  a  publid  purpose,  and  therefore  upon 
all  the  authorities  the  act  for  the  doiog  of  which 
a  p«!nalty  is  imposed  is  an  act  which  is  impliedly  pro- 
hibited by  the  stututc,  and  is  consequently  illegal. 
The  short  effect  of  the  statute,  as  it  seems  to  me,  is 
this :  Th«t  it  provides  that  a  money-lender'a  contract 
must  be  in  that  money-lender's  rpgistered  name, 
otherwise  a  penalty  is  imposed  upon  him ;  the  result 
being  that  the  act  done  is  an  act  forbidden  by  the 
statute,  und  is  illegal.  There  is  anothor  considera- 
tion. Not  a  bad  teat  to  apply,  which  leads  in  exactly 
the  same  diraation,  ii  this:  whether  the  penalty 
in  tbe  Jlut  is  imposed  once  iat  all,  or  whether  it  is  a 
reomrent  penalty  imposed  ai-i  often  as  the  act  is  done  ; 
if  it  be  the  latter,  then  the  act  is  a  prohibited  act. 
Now,  here  the  penalty  is  imposed  every  time  the  act 
ii  done.  Further,  the  Act  goes  on  to  provide  that  on 
ftseoond  or  aobs^qufut  conviction  a  wan  may  be  im- 
prisoned with  or  without  hard  labour  for  a  f ertu  not 
exceeding  three  months.  Every  time  the  money- 
lender c:)ntracts  otherwise  than  iu  his  registered  name 
he  is  doing  an  illegal  act.  Por  these  reasons  I  come 
to  the  ooncluaion  that  the  contract  under  which  the 
defendant  was  to  receive  certain  sums  was  an  illegal 
oontract  on  which  he  cannot  sue.  The  result  is  that 
his  oonnterclaim  fails,  and  I  dismiss  it  with  costs. 

In  the  action  the  plaintiffs  say  that  they  do  not  wish 
to  rely  upon  the  non-registration  of  the  defendant ; 
they  are  desirous  that  tbe  man  should  liave  what  is  a 
fair  return  for  his  money,  and  they  a^k  me  to  act 
upon  section  1  of  the  Act  and  find  what  is  fairly 
due.  I  cannot  put  myself  in  that  position.  I 
hftve  held  that  the  cjutract  is  void.  I  cannot 
then  set  myself  to  see  whether,  under  the  Act  of 
Parliament,  I  ought  to  set  it  aside,  because  there 
is  nothing  to  aet  aiuda ;  and  I  caonot  say  how  its 
terms  ought  to  be  reduced,  because  there  oi'e  no  terms 
to  reduce.  But  in  cose  this  should  go  f  urtber,  and 
the  Oonrt  of  Appeal  should  want  to  know  what  my 
judguient  is  upon  the  facts  so  far  as  they  are  materi^ 
upon  thia  part  of  the  case,  I  will  add  this  :  There  is 
a  diapnte  of  fact  between  Mr.  Bonnard  and  Mr,  Dott 
■•  to  what  passed  when  the  bargain  was  originally 
madek  Mr.  Bonnard  says  that  Mr.  Dott  reprssented 
himself  as  being  unalue  himself  to  advance  the 
money  but  as  knowing  a  Mr.  Biuhard  Webster  (who, 
according  to  Mr.  Matthews'  case,  did  not  exist)  who 
waa  willing  to  lend  the  money  on  the  terms  that  he 
should  have  60  per  cent.  (£25  a  month)  and  certain 
fully-paid  aluu«B,  and  that  Dott  said  that  he  (Dott), , , 


a«  his  remuneration,  would  want  a  call  on  500  fully- 
paid  shares  in  the  Victorian  Coroiah  Co,  upon  the 
terms  thttt  were  agrtwd.  Dott  aays  this  \a  not  so; 
that  U7  Mr.  Blohard  Wdbjter  was  ever  mentioned  at 
all.  On  that  question  of  fact  I  thick  that  Mr.  Boa- 
rard  is  speaking  the  truth  and  Mr.  Dott  ie  not, 
There  are  other  cases  ia  which  Mr.  Dott  professed 
himself  uuable  to  find  the  money,  uud  I  have  to  con- 
sider whether  or  not  he  is  likely  to  have  done  so  in 
tbe  present  case.  Oae  consideration  which  should  be 
barne  in  mind  in  determining  whether  or  not  this  was 
a  hansh  and  unconscionable  bargain  is,  I  think,  that 
the  original  bargain  was  obtained  by  a  misstatement 
as  to  how  the  payment)  which  were  to  be  made  for 
the  loan  were  to  be  shared  ai  between  Dott  and  the 
supposed  Mr.  Biohard  Webstisr.  Another  matt*r 
which  should  he  borne  in  mind  iitliis— that  Dott  was 
certainly  getting  all  the  liability  of  the  Cornish  Co., 
such  as  it  was;  and  was  £;etting  the  liability,  such  ai 
it  was,  of  Bonnard  and  Dillou,  who  signed  the  note ; 
and  was  getting  the  security  of  2,000  fuUy-pjitd 
shares  in  the  Victorian  Cornish  Co.  That  is  a  strong 
element  in  estimating  the  risk  run  by  the  defendant. 

On  the  other  hand,  it  ia  very  necessary  to  bear  in 
mind  that,  except  iu  the  particuUrs  which  I  have 
state*!,  tlie  terms  were  not,  so  far  as  I  can  see, 
extorted  from  Mr,  Bonnard  at  all.  He  was  willing 
to  pay  for  a  transictian  which  no  daubt  was  not  one 
of  ordiasry  money-lending,  in  which  there  might  be 
a  considerable  risk,  All  those  are  matters  which 
should  be  borne  in  mind,  and  if  I  had  hod  toostimate 
ae  bolt  I  could  what  would  have  been  a  fair  return 
for  the  money,  I  do  not  know  that  I  should  have 
arrived  at  any  higher  figure  than  that  which  the 
plaia'iffa  arc  willing  to  concede.  In  point  of  fast  the 
plaintiffs  say  this  :  ''We  dii  not  seek  to  get  back  the 
£.2a  a  month^that  is,  the  60  per  cent,  on  the  £oOO; 
let  the  defendant  keep  that."  I  con  put  this  into  tbe 
order:  "The  plaintiffs  voluntarily  off,Ming  to  allow 
the  defendant  to  retain  the  t>0  per  ueut.,  order  the 
defendant  to  repay  the  other  sums  and  to  re-trauifer 
the  shares."  I  believe  all  tha  figures  are  agreed 
between  the  parties,  and,  subject  to  any  error  of 
arithmetic  which  I  may  myself  have  mtde,  it  iieems 
to  me  tb»t  there  will  be  an  order  for  the  repayment 
of  £1303  13s.  9i3.,  and  au  order  to  re-tranafer  '100  fully- 
paid  shares  in  the  Victorian  Cornish  Co.,  and  an 
order  for  the  dismiastil  of  the  counterolaiu).  Aa 
regards  the  costs,  the  defendant  must  pay  the  costs  of 
the  action,  and,  aa  I  have  already  stated,  the  costs  of 
the  counterclaim. 

I  may  add  that  in  arriving  at  this  csnclnsion  I  do 
so  largely,  not  upon  the  basis  of  any  merits  of  the 
plaintiff),  but  uptn  the  demerits  of  the  defendant. 

Solicitors,  John  Vtmon,  Son,  tl-  Sttphtn ;  Morton  & 
Patlerion. 
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Chan.  DtT.     1  -jt..,   t 

Warrington,  J.  i  "*'^'  '* 

In  re  Childe  and  Hodgson's  Contract,  {a.) 

Vrndor  an/i  piiTchatrr —Contraci  for  lale  of  frtehohh— 
Undiicloxtd  tamment —  Urnlert/ronnd  goit  or  water- 
count — Gomlriiciive  nritiee — lietciaiion  of  mniract — 
YtnAor  and  Puri:haser  Act.  187-t  (37  .&  38  Vict.  c.  78). 

Where  a  eontraclfor  the  mle  of  freehold  l<\nd  eantaiM 
a  provielon  ihat  the  land  is  told  luhject  to  the  conditioni 
contained  in  or  referred  tn  by  a  apetiJUd  deed,  and 
referetiee  to  that  deed  would  ham  diicloned  the  fact  that 
the  land  laai  mljeet  to  r.ertaia  rrsirictiont  emitamed  in  a 
treond  deed,  a  piirchaafr,  who  be/iire  exerntirtg  ilte  eon- 
traet  ha*  not  irispedetl  either  the  firtt  or  the  sKond  deed, 
titill  not  be  grantei  relief  vn  the  ground  that  Ite  had  no 
notice,  at  the  time  lahen  he  entered  iat'i  the  contract,  of 
the  Teitridions  Mntained  in  the  tecond  deed, 

A>]joumnd  Bummoni. 

Thi*  was  a  purchasers'  mmmous  under  the  Vendor 
and  PurchMer  Act,  IM"-!,  askiug  for  rescission  of  & 
contract  for  the  sale  of  freehold  property,  or  for  an 
abatement  of  the  purchase- money,  on  the  ground  that 
the  vendors  had  not  made  out  a  good  title  by  reason 
of  a  material  defect  in  the  premises  (fhe  existence  of  a 
goit  or  watercouriie),  undLsctosed  at  the  time  when 
the  contract  was  entered  into. 

By  an  agreement  in  writing  dated  the  5th  of  July, 
1904,  the  vendori,  who  wore  the  receivers  and  managers 
appointed  by  the  court  for  the  debenture -holders  in 
the  Empire  Boiler  and  Engineering  Co.  (Limited), 
agreed  to  sell  to  the  purchasers  certain  freehold 
property  situate  at  Orenden,  near  HoUfax,  in  the 
county  of  Yorkshire,  consisting  of  a  factory  and  other 
bnildinga  known  as  the  Empire  Boiler  Works. 

Paragraph  9  of  the  contract  of  sale  provided  that 
the  property  waa  sold  "  subject  to  all  easpments 
affecting  the  same,  and  also  subject  to  and  with  the 
benefit  of  the  covenants,  conditions,  restrictions,  and 
stipulations  contained  or  referred  to  in  and  by  an 
indenture  of  convey aiioc  dated  the  2 1st  of  December, 
1899." 

By  the  indenture  of  the  aist  of  December,  1899,  the 
property  was  convoyed  to  the  present  vendors'  pra- 
deoessors  in  title  subject,  inter  alia,  to  the  conditions 
mentioned  or  referred  to  in  an  indenture  dated  the 
5th  of  September,  1898. 

The  indenture  of  the  3th  of  September,  1898,  which 
was  a  deed  of  compromise  to  settle  disputes  which  hod 
arisen  between  one  John  Todd  and  certain  of  the 
vendors'  predecessors  in  title,  provided,  inttr  alia, 
that  the  said  John  Todd  was  to  be  entitled  to  the 
uninterrupted  supply  and  flow  of  water  running 
throngh  an  underground  goit  or  watercourse  under 
the  land  in  question,  subject  to  the  right  of  the 
vendors'  predecessors  in  title  to  divert  such  goit  or 
watercourse  so  far  as  it  did  not  lensen  or  interfere 
with  the  supply  of  water. 

It  appeared  from  the  al&davits  that  the  goit  or 
wateroourae  in  question  consisted  of  a  walled  conduit 
about  two  feet  square  running  noder  the  premises 
contracted  to  be  sold,  and  lying  about  nine  or  ten 
feet  below  the  floor  of  one  of  the  boildingi,  and  a 
few  inches  below  the  floor  of  another  building.  It 
formed  the  head  goit  supplying  water  to  a  miJI-dam 
belonging  to  John  Todd,  who  had  the  right  to  enter 
and  repair  it. 

It  appeared  also  from  the  afBdavits  that  the 
existence  of  the  goit  would  not  have  been  disclosed 
on  an   ordioary  inspection  of  the  premises  by  ao 

(o.)    Reported    by  E,    Wavell    Eidoss,    Esq., 
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intending  purchaser,  nor  were  either  of  the  deeds  of 
1899  or  1898  inspected  by  the  purchasers  previonaly 
to  signing  the  contract. 

On  the  1st  of  May,  1900,  the  purchasers  issued  the 
above  summons. 

Rowdm,  K.C.,  and  J.  O.  Wood,  for  the  parchaaers. 
— It  is  the  duty  of  a  vendor  to  disclose  all  material 
defects  at  the  time  when  the  contract  is  entered  into, 
and  not  to  leave  the  purchaser  to  disover  them  for 
himself  by  inspecting  the  title-deeds.  Ttiis  was  tho 
nile  laid  down  by  the  C>nrt  of  Appeal  in  Serix  v. 
BerrifUje,  36  W.  B.  517,  20  Q.  B.  D  ati.  and  followed 
in  In  re  White  and  Smith'n  Ountrai^t,  41  W.  B.  12-1, 
[1896]  1  Gh.  637,  and  Molyneux  v.  Uawtrttj,  32  W.  E. 
■n  [1903]  2  K,  B.  487.  A  walled  goit  or  watercjurse, 
such  OS  the  present  one,  is  rather  in  the  nature  of  an 
exception  or  reservation  from  the  land  itself  than  of 
an  ea8i>ment  proper,  and  as  such  it  does  not  oome 
within  paragraph  9  of  the  contract.  In  In  re  Pufkett 
<,ud  Smtth'§  Vontrud,  50  W.  E.  S32,  [1802]  2  Ch.  258. 
there  was  a  provision  in  tlie  contract  similar  to 
paragraph  9  of  the  present  contract,  but  it  was  held 
not  to  excuse  the  vendor  from  disclosure  of  an  nnder- 
ground  watercourse,  which  would  net  ba  viiibla  on 
an  ordinary  iiispection  of  the  premises. 

Norliin,  S.U„  and  Abraham,  for  the  vendors,  were 
not  called  on. 

Wareinoton,  J. — In  this  summons  the  purchasers 
are  asking  for  rescistion  of  a  contract  for  the  sale  of 
freehold  property,  or  for  compensation,  on  the  ground 
of  a  material  defect  in  the  property  of  which  they 
had  no  notice  at  the  time  wheu  tbe  contract  -waa 
entered  into.  [His  lordship  stated  the  facts  as  set  ont 
above,]  The  question  is  one  of  law  arisiiifr  upon  the 
construction  of  the  contract,  the  matirial  stipulatioiis 
heiog  contained  in  paragraph  9.  [Hi«  lordship  read 
the  paragraph  and  the  reference  to  the  de'd  of  189S 
contained  in  the  deed  of  1899,]  Now,  the  deed  of 
1898  waa  in  effect  a  deed  of  compromise  as  to  disputes 
over  certain  land,  of  which  the  land  now  in  question, 
known  as  lot  31,  forma  part.  On  the  plan  annexed 
to  the  deed  of  189S  this  lot  31  is  shown  as  having  a 
goit  or  underground  watercourse  running  throngh 
it ;  not  only  this  but  the  deed  its'lf  contains  a  stipu- 
lation that  the  West  Yorkshire  Land  Investment  and 
Ouarantee  Society  (Limited),  the  predecessors  in  title 
of  the  present  vendors,  are  to  have  the  right  of 
diverting  the  goit  flowing  through  lota  30  and  31  for 
the  purposes  of  developing  ttieir  estate,  subject  to 
Todd's  right  to  the  uniuterr opted  flow  of  water 
through  it.  Now,  if  the  purchasers  bad  inspected  tbe 
deed  of  1899  they  would  have  aaoertained  that  they 
were  buying  subject  to  the  condition b  contaiusd  in 
the  deed  of  1898 ;  and  if  they  had  looked  at  the  latter 
they  would  have  found  that  they  could  only  interfere 
with  the  goit  subject  to  Todd's  rights,  and  the  plan 
would  have  shown  them  that  the  goit  ran  throngh  the 
land  tbey  were  proposing  to  buy.  Mr.  Bowd«n  ha* 
cited  two  cases,  both  of  which  relate  to  leasehold*,  aod 
the  point  in  each  case  is  that  a  purcbaaer  of  leai 
holds  is  only  fixed  ^^tth  notice  of  the  ordinair 
covenanta  which  would  be  contained  in  a  leaie,  ana 
not  of  tny  special  onerous  covenaots  which  it  is 
the  duty  of  the  vendor  to  disclose  at  the  time 
of  the  contract,  and  not  for  the  purchawr  U> 
ascertain  by  inspecting  the  lease  itself.  In  h  rr 
White  iiiid  Stnith't  Oontraet,  [1896]  1  Ob.,  at  pp. 
ti41,  642,  Stirling,  J,,  thus  sums  up  the  law :  "  In  my 
opiniriQ  .  ,  .  it  is  jrrimd  facit  the  duty  of  the 
vendor  to  disclose  all  that  ia  necessary  to  protect 
himself,  and  not  the  duty  of  the  purchaser  to  make 
iDqoiry  before  entering  into  a  contract.  .  .  .  The 
drcuu^stances    under    which    a    purchaaer    without 
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actual  knowledge  of  a  Htate  of  facta  ought  to  b«  held 
to  have  conBtmctive  notice  of  it  have  been  recently 
considered  by  the  Court  of  Appeal  in  liiu'lei/  v.  Bariifit, 
42  W.  R.  66,  [18SH]  1  Cb.  25.  where  the  law  iw  kid 
dowa  "by  Lord  Cranworth  in  Wart  v.  L'-rd  Egmont, 
'i  "W.  E."48,  4  Db  G.  M.  &  Q.  4C0,  waa  adopted.  One 
teat  according  to  what  is  there  liiid  down  appears  to 
ba  whether  inquiry  ought  to  have  been  marie  m  a 
matter  of  prudence  haiing  r^gaid  to  what  is  tHu^lly 
done  by  men  of  bnsiaesa  under  aimiiiar  circuiu- 
gtancea."  The  question,  then,  for  ma  to  decide  is, 
ought  the  purcfaaaeri,  aa  a  matter  of  prudence  in  the 
ordinary  course  of  buainesa,  to  have  inquired  into  thii 
deed  of  1 899  ?  and  if  tliat  is  so,  what  ought  they  to 
h»Te  discovered  by  that  inquiry  ?  Now  paragraph  9 
of  the  contract  says:  " Subject  to  .  ,  .  the 
covenants,  conditioui,  restrictione,  and  stipulation!) 
contained  or  referred  to  in  and  by  "  the  deed  of  189f) ; 
in  it  possible  to  say,  in  the  face  of  that,  that  it  would 
not  be  prudent  for  the  purcbaier  to  look  at  the  dead 
of  1899  ?  Aisimiing  that  is  so,  would  it  be  prudent 
not  to  look  at  the  d^ed  of  1898,  which  'n  clearly 
referred  to  in  the  dtcd  of  1699  ?  It  seems  to  me  quite 
hopeless  to  aay  they  should  not,  as  a  matter  of  prudence, 
have  looked  at  the  deed  of  1898.  Therefore  I  arrive 
at  the  conclusion  that  as  ft  mitter  of  prudence  they 
should  have  looked  at  the  deed  of  1898,  and  kad  tbey 
dooe  so  th'-y  wouM  hive  had  notice  of  the  goit.  This 
aumoons  therefore  fails. 

Solicitors  for  the  purchasers,  Naaty  ilk  Fellowtt,  for 
Vint,  Parkimon,  <t  Co.,  Bradford. 

BoUcitoTB  for  the  vendors,  Bridges,  Bawkll,  £  Co., 
for  William  futtktkwaiU,  Leeds. 


K.  B.  Div.  ) 

(Lord  Alverstone,  L.C.J. ,  and  J  Oct.  26. 

Wills  and  Darimg,  JJT.}        J 

Secbetaby  of  Statb  for  Wae  v,  Wtsxe  and 

OtU£BS.  (a.) 

Grown — Prtrogativt — Dittresa  for  rent — ChatteU  belmtg- 
iiiij  to  Vroivn  »riz&i  on  tenaiit'i  premiiet  by  landUtrd^ 
Immitnity  from  dittraint  of  Crown  chattels, 

ChatttU  belonging  in  the  Crown  are  exempt  from 
liiibiliiy  to  ttiztirt  by  distrem. 

So  held,  rtutrtinij  the  dtcieion  of  the  county  (ourt  Judge 
in  (HI  actiim  for  damagetfor  illeyal  distreu  of  <%  horse, 
the  jiroperty  of  the  Crown,  teized  o)t  a  farm  lelonijing  to 
the  defendant  for  rent  due  (d  her  from  the  tenant, 
although  only  formal  notice  that  the  horir.  uiat  Vrotini 
proprrty  had  been  given  toihe  haiUff  and  to  the  anriioiinr . 
and  no  In/al  procetditiga  in  the  nature  of  an  ejelettt  had 
bren  inttititted  to  ettubliah  the  title  of  the  Orovin  in  the 
hortf. 

Appeal  from  the  decision  of  the  judge  of  the 
Winchester  County  Court  in  an  ncttDU  for  damages 
for  illegal  distress,  raising  the  question  of  th<)  immu- 
nity from  diatraint  of  the  goods  of  th?  Crown. 

The  facts  which  were  not  in  dispute  were  that  the 
defendant,  Hos  Wynne,  had  distrained  for  rent  upon  a 
hone  which  belonged  ti  the  Qovemment  and  was  one  of 
those  used  in  the  Sjuth  African  War.  The  horse  was 
lent  by  the  officer  commanding  the  yeomanry  in  the 
district  to  one  Tibbie,  who  was  Miai  Wynne's  tenant, 
s  member  of  the  yeomanry  who  had  served  in  the 
war.  The  horses  which  had  been  acquired  as  mounts 
for  the  Tarioos  bodies  of  yeomanry  were  insured  by 

(«,)  Reported  by  Ebskimi;  Rmd,  Esq.,  Uarrister- 
at-Law. 


the  Government  for  £30  caah,  the  premiums  being 
paid  by  the  Secretary  of  State  far  Wiiv. 

When  the  taet  bectme  known  to  the  military 
authority  thit  a  distress  h»d  beon  put  into  Tibblp's 
farm  they  gave  notice  to  the  b*iliff,  and  subsequently 
to  the  auctioneer,  thst  the  horse  which  bire  the 
Governmeut  mark  belonged  to  the  Crown.  Never- 
theless it  was  put  up  and  sold  for  £9  10s. 

The  present  action  was  then  brought  in  the  connty 
court  cluiming  damages  for  illegal  distress,  and  it  was 
not  diipu'ed  that  the  horse  was  the  property  of  the 
Crowxi.  The  county  court  judge  held,  however,  that 
the  plaintiff  w<8  not  entitled  to  recover  because  in 
order  to  make  good  his  right  on  bphalt  of  the  Crown 
some  legal  pr^ceedinga  in  the  nature  of  au  extent 
ought  to  bave  been  in8titut<)d  by  him  to  establish  his 
title  to  the  property  in  question.  He  accordingly 
dtBmis'ed  the  action 

The  Seoretary  of  State  for  War  appealed. 

J.  Simm  (Henrg  Snttun  and  (f.  8.  Subert^on  with 
him],  for  the  plaintiff. — It  is  submitted  that  goods 
belonging  to  the  Crown,  which  are  upon  the  laud  of 
anotht-r  person,  are  not  liable  to  be  distrained  for 
rent  due  from  that  person  to  his  landlord.  There  is 
no  direct  authority  to  support  this  proposition,  but  in 
Woodfall's  Landlord  and  Tenant  {17th  ed.),  p.  49(), 
citing  Viner's  Abridgment,  among  a  list  of  things 
enumerated  as  exempt  from  liability  to  seizure  by 
distress  is  Crown  property.  In  Chitty's  Prerogatives 
of  the  Crown  (1820  ed.).  p,  377,  it  is  stated  that  the 
King's  cattle  damage  feasant  were  not  distrainable. 
Tuis  c&se  is  an  a  fortiori  one  bectuse  it  might  there 
have  been  urged  that  the  owner  of  straying  cattle 
was  in  the  wrong,  which  could  not  he  alleged  here. 
With  regard  to  the  damages,  the  plaintiff's  witnesiea 
agreed  that  £25  to  £30  wat  the  value  of  the  horse, 
but  no  evidence  w*8  called  by  the  dafeoda^t,  At  the 
sale  the  horso  only  fetched  £9  10s,  [The  Court 
intimated  they  did  not  desire  to  hear  further  argu- 
ment.] 

Ko  one  appeared  for  the  defendant. 

Lord  ALVEEBToyE,  L.C.J. — I  regret  that  this  case 
has  not  bten  argued  on  the  other  aide,  because  I  can- 
not pretend  to  recollect,  or  even  ever  to  have  known, 
all  the  law  there  may  be  in  connection  with  such  a 
matter  as  this  ;  but  I  have  no  doubt  that  Mr.  Bimon, 
aided  as  he  has  been  by  very  able  assist  tin  ce,  baa 
done  hia  best  to  ascertain  what  the  authorities  are  ; 
and  would  have  called  to  our  attention  anything 
which  he  fonnd  against  bim  if  there  had  been  sub- 
stantial authorities  the  other  way. 

In  my  opinion,  the  decision  of  the  learned  county 
court  judge  was  wrong,  and  cannot  ba  maintained. 
I  think  he  has  fallen  into  the  error  of  thinking  tb*t 
the  authorities  establi'ih  that  tha  Crown  must  take 
proceedings  in  the  nature  of  legal  proceedings  tie  fore 
its  giKids  can  be  protected,  because  at  tha  conclasion 
of  his  judgment  he  says;  "It  is,  in  my  view,  not 
sufficient  that  a  mere  claim  or  demand  for  the 
delivery  of  the  goodi  seized  should  be  made  by  the 
Crown.  Thnre  must,  in  my  opinion,  be  aomething 
equivalent  to  an  extent— that  is,  formal  legal  process 
of  some  kind  actually  commenced."  It  is  rather 
difficult  to  see  if  the  Crown's  goods  are  upon  a 
man's  property  and  the  Crown  claims  them  what  legal 
process  could  be  commenced  except  the  claim  or  an 
action  founded  on  the  claim,  as  tlua  was.  There  is  no 
necessity  for  a  writ  of  extent;  not  only  is  there  no 
necessity  for  it.  but  a  writ  of  extent  would  not  be 
applicable.  The  learned  judge  does  not  seem  to  have 
quite  appreciated  that  the  authtjri'y  he  has  citsd  is  only 
useful  for  the  purpose  which  Mr.  Simon  hus  last 
mentioned  in  hia  argument — namely,  of  showing  that 
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the  title  of  the  Crown  derived  from  proceedings  — 
"inchoate*'  ii  BC8tc«ly  the  right  word- the  title  of 
the  Crown  which  is  founded  upon  procee3ing«,  takes 
precedence  of  the  right  of  the  landlord  -who  wouJ.l 
otherwise  hs  ratitUd.     But  it  Beecua  to  me  there  is  ii 
ujneh  broader  principle  inTolved  here  which  cnfortua- 
atfly  the  judge  overlookea,  and  that  ts  that  the  Grown 
property  ucwer  wai.  according  to  the  law  of  EugUwi, 
itibieiit    to  these  incidents.     Ther.   i|   the  paswge 
cited  to  u3  from    WoodfaU's  Landlord  and  renant, 
and  which  sepins  to  me  to  he  a  logiciil  deduction,  in 
which  the  author,  speakinK  of  distresa  for  rent,  8»y8 : 
"There  ii  no  modern  ded»ion  aa  to  Crown  property. 
But  it  is  laid  down  in  the  old  text-hoots  that  a  man 
oaimot  distrain  during  the  posseasion  of  the  Urowu, 
and  it  would  seem  to  foUow  that  Crown  property, 
even  though  the  Crown  be  not  tenant,  u  privileged,  on 
premises  demised  to  a  subject."      If  even  when  the 
Crown  is  tenant  and  owes  the  rent  the  Crown  property 
cannot  be  taken  in  distr.as,  it  would  leem  a  Strang.' 
thing  to  hold  that  the  Crown  property  could  be  taken 
for  someone  else's  rent.      Therefore  logically  the  pro- 
positi n  contendfd  for  follows.     Again,  if  we  refer  to 
books  of  great  learning,  such  as  Chitty  i  Prerogative 
of  the  Crown  and  other  authorities  there  cited,  it 
would  certainly  seem  thut  there  are  many  instances  m 
which  the  Ctown  goods  are  exempt  f'om  rights  Mid 
privileges  of    other  people   and    liabilities  of    other 
people      I  do  not  refer  to  them  all  because  they  may 
rest  on   difTcreat  considerations— for  instsuce,  taiei, 
tolls,  and  rates,  and  things  of  that  kind,  bu',  when  it 
is  stated  in  Cbitty's  Prerogative  of  the  Crown  that 
the  personal  property  of  the  King  is  not  subject  to 
the  laws  relative  to  sale  in  market  overt  and  diatrcas 
damage  feasant,  I  think  two  very  strong  instances  are 
given,  because,  of  course,  the  sale  in   market  overt 
depends  upon  an  old  common  law  right  that  by  a  sale 
in  market  overt  the  purchaser  gets  a  good  title,  and 
it  must  b9  the  exemption  of  the  Crown  property  from 
that,  which  gives  the  Crown  the  right.      In   the  eame 
way.    I    think  Mr.   Simon's  point  is  weU  founded 
although  it  is  not  direct  authority,  that  the  argument 
in  favour  of  Crown  property  beiug  liable  to  distress 
damage  feasance  would  be  %-ery  much  stronger  than 
the  argument  as  to  the  liability  of  Cfown  property  to 
pay  the  rent  of  other  persona  because  the  propurtj 
happens  to  be  on  their  land.  .    ,       . 

I  think,  therefore,  the  county  court  ]udga  is  rnia- 
Uken  in  thinking  that  legal  proceedings,  and  those 
only,  are  the  root  and  foundation  of  the  protection 
of  Crown  property  and  that  the  law  which  has  pre- 
vailed for  centuries  with  regard  to  the  custom  of  a 
landlord  to  levy  distress  at  oommon  taw,  is  not 
Sttlfioient  to  enable  the  landlord  to  take  Crown 
property.    Therefore  judgment  ought  to  be  for  the 

^  There' is  some  (light  difficulty  in  regard  to  there 
being  no  finding  as  to  the  value  which  is  involved, 
and  no  agreement  as  to  the  value  in  the  court  below, 
bat  I  tbuik  substantially  ji^tice  will  be  done  li  we 
tAke  the  lowest  figure  mentioned  as  the  value  of  the 
horse— namely,  £23  (it  is  quite  clear  that  the  learned 
judge  would  not  be  bound  to  take  the  £9  lOi.  for 
which  the  horse  wai  sold  at  a  forced  sale),  and  if  we 
enter  judgment  for  the  pUlntJtr  with  costs  here  and 
below  for  £'i5.  giving  the  defendant  leave  to  have  a 
new  trial  if  she  considers  the  value  is  less,  upon  the 
terms,  of  course,  of  paying  the  cost*  of  this  appeal 
and  of  the  previous  trial. 


in  favour  of  the  proposition  of  the  appellsnt  m  this 
case  ;  because  if  Crown  properly  had  been  subject  to 
this  distress,  seeing  the  immense  number  of  w'O'^^ 
properties  that  there  were  in  ancient  timea  and  the 
very  considerable  number  thsro  are  still,  it  would  be 
a'most  impoasibk  that  there  should  not  have  befsn 
sub-leases  and  aub-deaiises  which  should  from  tuue 
to  time  have  affected  the  properly  of  the  Crown. 


Wills,  J.— 1  am  of  the  same  opinion,  and  the  only 
observation  I  wish  to  add  is  that  to  my  nund  utter 
absence  of  direct  authority  upon  the  subject,  seeing 
how  far  bswk  onr  books  of  precedent  and  our  bf  oks 
of  abiid^eiit  and  so  on  go,  is  of  i'self  an  argument 


DARLUro.  J.— I  agree.      To  my  mmd  this  w  wi 
important  and  interesting  owe,  and  but  for  the  fact 
which  my  brother  Wills,  J.,  has   just  pointed  out, 
one  would  be  rather  surprised  not  to  find  among   the 
list    of    things    absolutely    privileged   from  distress 
meoUon  made  of  th%  goods  of  the  Crown.     But  tf  one 
leflosta  upon  what  the  history  of  the  country    has 
bi>en,  and  why  goods  are  held  by  the  Crown  and  who 
represented  the  Cfowa,  and  whose  business  it  was  to 
seize  goods,  one  would  not  eipect  to  hnd  that  »ny 
hjeh  sheriff  would  have  ventured  to  take  the  goods 
of  William  the  Conqueror  or  any  suooeetling  monarch 
I  add  a  word  or  two  on  this  matter  beetle  tht-re 
seems  to  aie  to  be  a  real  principle  iiivolv.^d  here, 
making  itmanifeit  that  the  goods  of  the  CrowB  ate 
privileged  from  distress  and  ought  to  be  pnvUeged 
from   distress    for  the  public    good.     Goods    called 
goods  o(  the  Crown  are  held  by  the  Crown  for  the 
public    advantage,    for    the    benefit    of    the_  whol« 
country,   and  many  of   those  goods  by  their    very 
nature  are  held  for  the  defence  of  the  country  by  the 
Crown,  to  whom  the  defence  of  the  country  la  oun- 
fided.     This  very  horse  was  a  horse  which  had  aerved 
in  thn  Boer  War  and  which  might  be  required  ftt  any 
moment  for  the  defence  of  this  country.    Therefore  it 
seems  to  me  that  anyone  who  had  to  con»d«r  this 
mutter  from  the  beginning  would  say  among  goo.li 
which  shall  not  be  liable  to  be  fieissed  for  rent  dae  to 
anybody,  whether  by  the  Crown  or  by  anyone  elae-a 
/„r(iori  by  anyone  else— shall  be  thase  th.nga  whitli 
belong  to  the  Cro*n  because  the  Crown  has  to  keep 
the  country  defended  sgainst  the  enemies  of  whojn  it 
always  has  plenty.  „  ,,  .  ,    ^,    .    ii  a 

Now,  it  is  worth  noticing,  I  thmk.  that  all  good*, 

with  certain  well-known  exceptions,  even  tho«e  of  » 

stranger,  are  subject  if  thi?y    be    on    the    domwed 

iiremSes  to  distraint  for  rent  owmK  t>y  the  teaasit  of 

those  premises.    If  the  goods  of  the  Crown  *•«>»«* 

absolutely  privUeged  it  must  constantly  happen  that 

when  an  expedition  is  hting    sent  abroad,    borse^ 

belon-^ing    to  the  Crown    and   military  stores,   the 

property  of  the  Crovni,  would  have  to  be  temporanly 

placed  in  some  town  on  their  way  to  the  seaport  ;  c>r 

'  in  sheds  and  buildings  actually  at  the  seaport;   and  it 

might  well  be  that  those  premises  where  the  goods  or 

horses  were  placed  were  held  by  a  person  who  Imd  not 

paid  his  rent.    Can  it  be  supposud  for  •  moment  thsl 

things  absolutely  neceseary  to  a  niilitary  expedition 

should  be  liab'e  to  be  seized  and  held  and  sold  with 

all  the  formalities  necessary  to  distress  for  rent,  sii'i 

the  military  expedition  perhaps  delayed  while    Uii> 

enforcement  of  civil  right  went  on.    I  should  hsvr 

been  very  much   aurpri.sed  if  anybody  could   hare 

pointed  to  a  case  in  which  the  goods  of  toe  tti>wii  or 

the  way  to  the  battle  of  Agincourt  or  Watoloo  b»rt 

be.en  *eized-let  us  say   at  Southamptoa.  cloM  \o 

where  this  very  horse  was  seized.    It  seems  to  m 

that  the  whole  of  history  shows  that  what  ooold  not 

have  been  posiibly  tolerated  in  the  case   of    Uioij 

expeditions  could  not  be  tolerated  now  m  the  Mae  of 

thS  horse  wUch  was  held  by  the  Crown  m^wtiy 

for  the  purpose  to  which  I  haTe  allnded— n»Hi«y,  la« 

defence  of  the  oonntTy 
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Appeal  allowed  wiih  cotfU, 

SoUoitor  tor  the  plaintiff,  Tht  Trtamy  SMcUar. 
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COVWt  OF  APPIAI. 


Ik  bi  Bbetvtt. 


Court  of  Apfkai« 


Ftom  GhsD.  Div.  ) 

(Va»«1iui  Williatus,  Stirling,  and  Dec  J. 

Cozeoi-Hudy,  L.JJ.)  ) 

In  re  B»rKTT. 

"WaKD   1'.   BENSTT.    (a.) 

Exti-titcr — Atlminutratioii — Ltgal  ptnonal  repraentalive 

— liighl  o/  retatntr — Eucutor  of  lole  truittt — Breach 

f>/  iruit  *-  Cestui   que   trust — Extrciie  nf  right  of 

rttainer. 

A  tolt  IrutUi  of  a  fund  died  iruolvent  and  indtiUd  to 
the  btiuJkiiiTit*.     Hi*  txecutrt'j-  never  acted  i*n  Iht  (ruit. 

Belli,  that  the  rxtcutrij:  could  not  be  compiled  ui  the 
liuteNW  of  the  bene  fit  iariet  to  exera'te  her  right  of 
rtlaiwr  /or  Ihtir  hoiefit  in  respect  of  money t  dtie  from 
the  rttaU  of  tht  dtceaied  truttee  to  thi  trutt  fund. 

iB  re  Ridley,  [1904]  2  Ch,  774,  9  IF.  H.  big.  108, 
apfirootd. 

Fox  IT.  QAirett,  28  Beav,  16,  overruled. 

Banders  p.  HeathHeld,  23   W.  B.  331,  L.  R.  19  £q. 

21,  diitinguilhed. 

This  vaa  &n  appeal  from  t  deciuon  of  Buckley,  J. 

By  her  will,  dated  the  8tt  of  January ,  1891, 
Elizabeth  Home  (hereinafter  called  the  testatrix) 
appointed  M.  C.  W.  Home  and  C.  H.  Beoett  to  ba 
trustees  and  executors  thereof  and  devised  the  residue 
of  her  real  and  personal  estate  to  her  truiteet  upon 
trust  to  pay  the  incjme  thereof  to  JI.  C.  W.  Home 
(or  life  or  until  such  act  or  thing  as  therein  more 
particularly  mentioned,  and  after  hii  death  if  he 
should  die  leaving  lawful  issue  then  to  pay  the  annual 
turn  of  £200  to  Maivde  Laui-a  Home  daring  her 
widowhood,  and  after  waking  prorision  out  of  the 
rMJdue  of  the  iuoome  for  tlie  maintenance  of  the 
infant  children  of  M.  C.  W,  Home  she  deolartid  that 
the  trustees  should  hold  her  rehidiiarj-  trust  estate 
aubject  to  the  above-woutioneil  life  interest  in  trust 
for  »nch  child  or  children  of  M.  (.'.  W.  Home,  and 
iu  sach  shares  and  manner  as  he  should  by  deed  or 
will  appoint,  and  in  default  of  appointment  in  trust 
for  all  the  ohildren  equally. 

The  testatrix  died  un  the  7th  of  March,  1891,  and 
het  will  was  duly  proved  by  M.  C.  W.  Home  and 
C.  S.  Benett.  the  executors  and  trustees  thtjreof. 

M.  C.  v.  Home  died  on  the  7th  of  March,  1693, 
without  ever  having  f^eicised  the  powers  of  appoint- 
meotgiven  him  by  the  testatrix's  will.  C.  H.  Benett 
tlieocef orwaid  until  his  duath  intestate  on  the  38th  of 
June,  1903,  was  the  sole  tnntee  of  the  testatrix's 
wOl. 

The  defendant  Bdith  Pearce  Benett,  the  widow  of 
C.  H.  Benett.  was  on  the  '.' Jtb  of  July,  1903,  Rranted 
lett'ers  of  administeition  to  the  estate  and  effects  of 
O.  H.  Benett. 

On  the  3rd  of  Ssptember,  1903,  the  defendant  paid 
to  the  Boyal  Eicbange  Assurance  Co,  a  premium  of 
£17  oo  a  policy  on  the  life  of  Maude  Laura  Home 
which  bad  been  aiaigned  by  her  on  the  10th  of  July, 
1H9J,  to  C.  n.  Benett  to  secure  repayment  by  her  to 
th«  trust  estate  of  a  sum  of  £(>00  advanced  to  her 
thereout. 

By  indeature  of  the  ZQOt  of  Novamber,  1903,  made 
tctween  the  defendaat  of  the  one  part  and  W.  E. 
lAwaad  H.  L.  Crawford,  of  the  other  pait,  the  said 
W.  B,  Law  and  H.  L.  Crawford  were  appointed 
trustee  of  the  testatrix's  will  in  tJie  place  of  il.  C.  W. 
Home  and  C.  H.  Benett,  but  no  part  of  the  testatrix's 
Mtat«  was  ve«t»d  therpby  in  them. 

{a.)  Bq>orted  by  J.  I.  STISUiro,  Esq.,  Bajristw- 
at-lAir. 


On  the  25th  of  April,  1904,  two  leasehold  houses, 
being  part  of  the  trust  estate,  were  assigned  by  the 
defendant  to  the  new  trustees. 

C.  H.  Benett' 8  estate  was  insolvent,  and  an  admin- 
istraUon  action  was  commenced  liy  the  plaintiff  on 
behalf  of  himself  and  all  other  creditors  of  C.  H.  Benett 
against  the  defendant  as  bis  legal  personal  repre- 
aentatave. 

On  the  7th  of  December,  190;),  the  usual  order  for 
accounts  and  inquiries  was  made  by  Buckley,  J. 

A  summons  was  taken  out  in  the  administration 
aottou  by  the  new  trustees,  asking  (1)  that  it  might 
be  deterudned  whether  it  was  the  duty  of  the 
defendant  in  her  capacity  of  legal  personal  repreBenta- 
tive  of  C.  H.  Benett  to  prove  in  the  administration 
action  as  a  tTeditor  of  C.  H,  Benett'a  fstate  in  respect 
of  the  moneys  belonging  to  the  estate  of  tlie  testatrix 
which  were  in  hia  handl  at  the  time  of  hii  death  or  in 
respect  of  which  he  was  then  indebted  to  or  otherwise 
liable  to  account  to  her  estate,  and  in  respect  of 
interest,  Ac,  and  that  the  defendant  might  he 
directed  to  prove  in  the  administration  action  for  the 
moneys ;  (2)  in  caae  he  should  be  so  directed  to  prove 
that  it  might  be  determined  whether  the  defendant 
was  entiOed  to  exercise  for  the  benefit  of  the 
applicants  a  right  of  retainer  over  the  assets  belonging 
to  the  estate  of  C.  H.  Benett  in  respect  of  these 
moneys  or  some  of  them ;  (3)  that  the  defendant 
might  be  directed  to  exercise  such  retainer  if  entitled 
■o  to  do. 

Buckley,  3.,  came  to  the  conclusion  in  fact  that 
Mrg,  Benett  had  acted  as  a  trustee  of  Elizabeth 
Home's  will  and  directed  her  to  exercise  het  right  of 
retainer  for  the  benefit  of  the  estate. 

Mrs.  Benett  appealed, 

Niirton,  K.C.,  Frederic  Thompton,  and  George  Hendtr- 
inn,  for  the  appellant. 

Ufijohn,  K.C.,  and  Elgood,  for  the  respondent. 

The  following  cases  were  referred  to  iu  the  course 
of  the  argument:  Da  tries  v,  Parrij,  47  W.  E.  429, 
[1899]  1  Ch.  G02;  Sanders  v.  Jleathfiehl,  23  'W.  R. 
331,  L,  B.  19  Eq.  21 ;  in  re  l.hueit,  Poe  v.  Shitrlt.  2.S 
L.  E.  Ir.  328 ;  In  re  Faithfuil,  57  L.  T.  14 ;  In  re 
Bidle)/,  [1904]  2  Ch.  7"4,  5a  W.  R.  Dig.  38;  Ctgg  v. 
Mftckrdt,  2  De  0.  F.  &  J.  551,  9  W.  B.  Dig.  91 ;  Fox 
V.  ftnrrelt,  28  Beav.  16,  8  W.  R.  Dig.  3. 

Vatjohaw  WllilJAite,  L  J.— In  this  case  we  really 
have  to  decide  whether  the  decision  of  Buckley.  J.,  in 
the  court  below  was  correct,  or  the  decision  of  Joyoe, 
J.,  in  7n  re  Jtidleif.  A  question  of  fact  has  been  raised 
here,  whether  Mrs.  Benett  did  anything  by  way  of 
acceptance  of  the  trusts  of  the  wiU  of  the  testatrix 
Elizabeth  Home  of  whioh  her  deceased  husband  was 
the  trustee.  In  our  judgment  she  did  nothing  what- 
ever by  way  of  acoeptanoe  of  those  trusts.  In  that 
state  of  things  the  question  arises  whether  the  bene- 
floiariea  who  are  entitled  under  that  trust,  of  whioh 
the  deceased  Mr.  Benett  wss  the  trustee,  can  come  to 
the  court  and  insist  on  Mrs.  Benett  as  the  legal 
personal  representative  of  her  deceased  husband 
exercising  her  right  of  retainer,  she  not  having  in 
any  way  accepted  the  position  of  a  trustee.  I  need 
not  go  at  length  into  the  question  of  what  are  the 
rights  of  the  legal  personal  representative  of  a 
deceased  trustee  in  respect  of  dedining  to  accept  tbo 
position  and  duties  of  a  trustee.  The  case  of  Ltgt; 
V,  Mtf'kreil  shows — whether  you  look  at  the  judg- 
ment of  Campbell.  L.C.,  in  the  Court  of  Appeal,  or 
of  Stuart,  V.C,  in  the  court  below— that  the 
legal  i-iersoual  representative  of  a  dectased  trortee 
baa  an  absolute  right  to  declLue  tu  ai;<ept  the  position 
and  the  duties  of  a  trustee.  That  being  so,  we  have 
to  consider  the  quettion  whether  theee  bftnefidaries 
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under  the  will  have  fhe  right  to  call  upon  the  legal 
personal  repreaentatire  of  the  deceased  tzuatee  to 
ezeroiie  the  right  ot  retainer  in  their  favour.  It  is 
said,  with  a  good  de»l  of  reason,  that  this  question 
has  already  been  determined  in  the  oases  of  Fox 
▼.  Oarrett  and  Sandert  ▼.  Htathfield.  '^th  regard 
to  the  later  case,  which  is  a  decision  of  Malixu, 
y.C,  when  the  facts  of  the  case  are  looked  at, 
it  is  plain  that  the  Yioe-Obancellor  had  not  really 
this  question  to  dedde,  because  on  the  facts  of  tbi^ 
case  what  be  had  to  decide  was  whether  the  beneA- 
daries  had  a  right  to  insist  upon  the  application  of 
moneys  which  bad  been  retained  in  accordance  with 
the  tout.  It  was  a  case  in  which  the  right  of 
retainer  had  been  already  exercised,  therefore  that 
case  does  not  seem  to  me  at  all  to  stand  in  the  way 
of  a  decision  in  accordance  with  the  riew  of  Ji^oe, 
J.,  in  In  re  Ridley.  With  regard  to  Fox  ▼.  Oamtt, 
that  was  a  case  in  which  in  point  of  fact  there  were 
two  estates,  both  being  administered  by  the  court, 
and  possibly  the  ground  of  the  decisioa  in  that  case 
was  that  the  two  estrtes  were  both  being  adminia- 
tared,  and  the  court  may  have  taken  the  view  that 
where  two  estates  were  being  administered  by  the 
oontt  the  oonrt  had  a  right  to  deal  with  the  matter  in 
a  way  in  whidh  it  would  not  otherwise  have  dealt 
with  it.  I  confess  for  myself  I  am  not  quite  certain 
that  the  real  ground  of  the  decision  was  the  fact  of 
the  two  estates  both  being  administered  1^  the  court, 
but  it  occurred  to  me  in  the  course  of  the  argument 
that  this  was  a  material  matter  whioh  the  oowt  took 
into  consideration  in  Fvx  y.  QcarM,  and  I  am  some- 
what oonflnned  by  the  fact  that  in  tiie  6th  ed.  of 
Tmiiams  on  Executors,  tqL  2,  ^.  978,  published  in 
1667,  some  years  after  the  decision,  the  view  seons 
to  be  taken  that  this  droumstsnce  of  the  two 
-estates  both  bting  administered  was  to  a  con- 
siderable extent  the  ground  for  making  the  adminia- 
tmtor  retain  for  the  benefit  of  the  persons  in- 
terested in  the  creditor's  estate.  Whether  the 
decision  in  that  case  can  be  so  explained  or  not,  it 
is  necessary  for  us  to  consider  whether  that  case  was 
rightly  dedded.  For  myself  I  am  prepared  to  say 
that  it  was  wrongly  decided.  Everyone  agreea  that 
the  right  of  retainer  was  a  legal  right.  Before  very 
long  after  that  light  had  been  estabuihed  the  question 
arose  whether  the  right  could  be  exercised  in  respect 
of  a  debt  due  to  the  ezeoutor,  but  in  respect  of  which 
he  had  no  beneficial  interest,  though  the  leesl  right 
waa  veated  in  him,  for  the  pnrpoae  of  benefiting  the 
persons  beneficially  interested.  What  was  held  was 
that  the  lagii.  right  of  retainer  in  au  executor  was  in 
no  wi^  amoted  by  the  fact  that  whenhe  had  reoehred 
the  debt  due  to  himfroahistestatw's  estate  he  would 
have  to  hold  and  mtly  and  distribute  it  aooinding  to 
the  requirements  of  the  trust  of  iriiidi  his  tMtatar 
was  the  tenstee.  Xtiat  being  so  it  seems  to  me  that 
the  proper  statement  of  the  lesnU  is  that  the  right  of 
an  exemitor  to  retain  is  not  a  right  which  he  huds  in 
tmat,  but  it  ia  a  pataonal  privilege  of  Us  own  whioh 
was  given  to  him  because  the  acceptance  of  the  office 
of  legal  peraonal  repreeentativa  put  him  in  a  position 
winch  was  disadvantageona  as  compared  with  the 
poaition  of  other  creditm  of  the  deceawd.  He  could 
not  have  aned  himself,  and  he  was  deprived  of  the 
advaatage  of  being  the  first  to  sue.  In  these  dreum- 
atanoea  be  waa  granted  by  the  common  law  the 
privilege  of  retainer.  If  the  earlier  cases  upon  the 
right  of  retainer  are  ouunined,  this  right  is  always 
there  spoken  of  as  aprivilege.  In  the  first  edition  of 
Williams  on  Bxeoutocs,  where  the  author  speaks  of 
the  rifrtit  of  retainer,  I  obeerve  there  is  a  craod  deal 
whioh  does  not  ^^war  in  the  later  editions ;  but  in  all 
the  eariier  paaaagea  dealing  with  right  of  retainer, 
Sir  Bdwara -Taaghan  WilBama  apeaks  of  it  aa  a 


privilege,  and  the  cases  referred  to  also  deol  with  it 
aa  a  privilege.  He  aays  (Part  III.,  Book  IL,  oh.  2, 
s.  6,  p.  68S,  of  the  first  edition) :  "  This  privdege  of 
the  personal  representative  ariaea  from  the  inara 
operation  of  l«w  on  the  ground  that  it  were  absurd 
and  incongruous  that  he  should  cue  himself,  or  that 
the  same  band  should  at  once  pay  and  raoeive  the 
same  debt " ;  and  he  goes  on  to  speak  of  the  oixoom- 
stances  in  whidh  it  can  be  exwcised.  Where  the 
privilege  has  been  exercised  and  the  right  of  retainer 
assertM,  from  that  moment  I  do  not  doubt  tiiai  fli* 
executor,  in  respect  of  the  proceeds  of  the  retainer,  ia 
a  trustee  for  the  outui  que  trmtmi  under  the  troets, 
but  in  my  opinion  there  is  no  trust  whatever  in  respect 
of  the  rii^t  of  retainer  itself.  It  Was  •nggesttd  by 
Mr.  Upjobn  in  his  very  instmotive  argument  that 
really  and  of  necessity  the  exeoator  mutt  be  a  troatee 
in  a  aenae  from  the  flcat  That  he  oertahily  waa 
bound  to  preserve  and  collect  this  {oopaty  of  wfaiA 
his  testator  had  been  trustee  I  agree;  bat  in  mj 
view  he  had  t}  preaerva  and  oolleot  it  baoanae  that 
obligation  was  thrown  upon  him  virtute  officii.  I  do 
not  think  it  Would  be  proper  to  describe  him  aa  a 
trustee  in  the  matter  of  this  odllsction,  or  to  say  that 
because  in  the  course  of  the  collection  he  was  eatitiad 
to  exercise  his  personal  privilege,  the  same  obligation 
wluch  made  it  bis  duty  to  preeerve  and  oolleot  aU  the 
personal  estate  of  his  teitator  made  him  a  trustee  in 
any  sense  for  the  braeflciaries  entitling  tiiem  to  insiat 
on  tile  exerdse  of  this  right  of  retainer  in  their 
favour.  The  case  is  rea^  not  unlike  the  case  of  a 
trustee  in  bankmptoy.  The  tinstee  takes  over  the 
estate  of  the  bankrupt,  but  with  regard  to  a  great 
many  kinds  ot  property  vested  in  the  bankrupt  they 
might  be  of  such  a  nature  that  no  interaat  iriiat- 
ever  could  come  to  the  cteditoBB,-  beoaoaa  no  put 
of  tiie  property  in  queation  waa  the  benefldal  property 
of  the  bankrupt.  But  very  often  there  waa  prcp«ty 
aa  to  which  it  was  not  certain  whether  the  bankmpt 
had  any  intereat  or  not.  It  waa  held  that  in  aoui 
oasee  the  mere  poaaibility  of  an  intereat  in  the  bank- 
mpt waa  not  enough  to  pass  the  prc^terty  to  the 
trustee,  thoiwh  in  some  cases  the  orcumstaaces 
might  be  ei]q>uiined  so  as  to  show  that  somebeaeAoial 
intereat  belonged  to  the  debtor  and  passed  on  hia 
bMikruptoy  to  the  repreaentative  of  the  eatate.  I  do 
not  think  that  in  these  caaea  the  tznatee  in  baokmntcy 
became  a  trustee  for  the  cettui  que  inutmt  to  whom 
the  debtor  was  indebted,  though  no  doubt  the  trustee 
in  banlnq>t<7  had  duties  to  perform  in  respect  of  the 
preeervation  of  the  property.  Suppose  the  trustee  in 
ctankmptoy  died  and  some  estate  was  still  outstanding, 
he  being  in  the  position  of  a  sole  trustee^  I  do  not 
think  that  in  eithor  of  the  cases  I  have  pot,  the  exeoator 
of  the  trustee  would  be  responsible  for  or  have  any 
duty  as  to  getting  in  that  estate. 

In  these  dronmttaaoea,  in  nty  judgnient,  the  right 
oonolusion  to  come  to  is  that  which  Joyce,  J., 
arrived  at  in  in  re  ^ufby.  He  does  not  in  tenns  deal 
either  with  Fox  v.  G'arreM  or  Balden  v.  EeathfiM  or 
In  re  FaithfM  or  7n  re  Owm,  bat  I  agree  inth  the 
oondusion  at  whioh  he  arrived,  that  the  exeoator  of  a 
aole  troatee  who  baa  not  accepted  the  truateaahfri  or  in 
any  way  acted  as  trustee  cannot  be  ordered  by  the 
court  at  the  instance  of  the  eettui  qve  trutUni  ot  the 
deceased  testator  to  exerdse  his  right  of  retainer.  I 
should  like  to  add  that  I  am  not  at  aU  sure  that 
after  the  appointment  of  the  new  trustees  the  power  to 
exercise  the  rigiht  of  retMner  oontinaed.  In  my 
opnion,  therefore,  the  i^peal  must  be  allowed. 

S-riBLDra,  LJ'.,  referred  to  the  facta  and  ccntimied: 
The  will  of  BUzabeth  Home  is  so  expressed  that  tiie 
admiiiistra&ix  mighf  have  become  trustee  oTths  will 
and  acted  in  the  exeouticm  of  tiie  trusts  had  As 
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e>laoted  to  do  lo ;  but  she  did  not  del  ire  to  becitne  & 
tnutM  of  the  will,  and  she  (studioiulj  abstiuiied  from 
doing  aDyiliiiig  whioh  nmounted  to  Kn  Mueptaoce  of 
the  truiti.  la  ao  holding  we  ditftjr  from  Buckley,  J. , 
-who  c»tue  to  tbe  oontrary  concluaion  upon  the 
evidence,  wbiob  was  not  so  fully  bet'or*/  bim  ai  it  bas 
been  before  us.  The  defeadant,  ai  legal  personal 
repcf B«Dtativa,  did,  however,  appoint  new  triuteec!  of 
tbe  will,  but  the  deed  of  appointment  contained  no 
veatiag  declaration  lo  u  to  pass  to  the  Dew  trustees 
the  right  to  loe  in  respect  of  auj  legal  clios<i  in  fnihn 
which  w«re  Tested  in  the  last  trustee.  The  new 
trurtees  now  aak  that  the  legAl  pera^inal  representative 
of  the  last  trastee  may  be  ordTed  to  exercise  the  right 
of  ratainer  vested  iii  ber,  for  tbe  benefit  of  the  persons 
beiwfiouUy  entitled  under  tbe  will  of  the  testatrix. 
The  qoetttou  that  we  have  to  decide  is  really  whether 
&  legkl  personal  representative  is  under  a  l#gal 
obli^tion  to  exereise  his  right  of  retainer  for  the 
b«netit  of  benelioiariea.  We  have  bad  tbe  benefit 
of  aa  able  argument  from  Mr.  Upjobn,  and  the  way 
in  whiob  be  puts  it  is  this.  He  begins  by  cosHidering 
the  pofition  of  a  sole  trustee  in  whum  is  vested  a  legal 
choae  in  action.  On  tbe  death  of  such  a  trustee,  he 
says,  the  new  trustee  properly  appointed  being  unable. 
«s  he  wonld  have  been  before  the  Judicature  Acts,  to 
get  a  legal  a'signmeut  to  bimsalf  of  tbe  citott  in 
action,  might  have  called  on  tbe  legal  personal  repre- 
aentativd  of  the  deceased  trustee  to  permit  bim  to  sue 
JQ  the  name  of  the  representative  for  the  purpose  of 
g«tUng  in  the  ^hote  in  aclion  for  the  estate.  I  think 
that  tbe  new  trustee  would  have  had  that  right. 
Th«n  Mr.  Upjilm  goes  on  to  say  that  if  tbe  debtor 
wai  thti  deceased  trustee,  then,  as  in  perfectly  obvious, 
the  representative  of  that  trustee  could  not  sue  him- 
self, but  he  h  given  by  law  the  privilege  of  retsining 
oat  of  tbe  a«ets  of  ms  testator  an  amount  siitHdent 
to  satisfy  a  debt  due  to  himself,  and  the  npw  trustee 
ooald  call  on  the  legal  pergonal  represent'itive  to 
txerciso  the  ri;^bt  of  retainer  for  the  bent^tit  of  the 
eeftiti  que  truttent  just  as  be  oould  call  on  him 
to  allow  his  name  to  be  nsed  for  the  purpose  of 
recovering  the  legal  ehoit  in  action.  Tliat  reascm- 
ing,  suppoeing  it  to  bo  sound,  is  all  based  upon 
the  impossibility  of  the  trustee  suing  in  Ids  own 
name  to  reisover  a  legal  chote  ia  action,  but  in  tbe 
esse  before  us  it  breikg  down  because  the  debt  was 
a  purely  equitable  one.  It  was  a  debt  whioh  aroie 
from  the  deceased  trtuitee  having  dealt  with  the  ettate 
in  such  a  manner  as  to  render  himself  liable  for  a 
breach  of  tmst.  The  right  to  enforce  that  liabibtyis  that 
of  an  equitable  owner,  and  the  benefioiariea  could  have 
sued  the  legal  personal  representatives  of  tbe  deceased 
tmste?.  and  the  new  trustees  when  properly  appointed 
oould  have  sued  her  without  waiting  to  obtain  a 
vesting  order  froii  the  court.  I  think,  therefore,  that 
argument  fails,  and  this  result  would  follow  if  it  were 
welt  founded,  that  in  every  case  in  which  a  sole 
truitea  dies  insolvent  and  having  committed  a  breach 
of  trust,  his  legal  personal  representative  would  have 
to  exerciae  his  right  of  retainer  for  tbe  pnrpose  of 
recouping  the  tmst  estate,  and  would  be  guilty  of  a 
breach  of  tmst  if  he  did  not  exercise  the  right  in 
that  way.  For  that  proposition  no  antbority  was 
adduced,  and  breaches  of  trust  by  sole  trustees  who 
have  died  insolvent  not  having  been  unknown  tor  a 
long  psriod  one  would  have  expected  some  authority 
for  that  proposition  if  there  had  be^n  any,  but  no 
aucb  authority  has  been  produced.  I  do  not  deny 
that  there  may  be  cases  in  which  tbe  legal  personal 
rspresontative  might  he  called  upon  hy  the  cetlai  que 
tratient  to  exercise  a  legal  right  of  retainer  vested  in 
bim.  It  would  be  easy  to  cite  examples  of  this.  For 
inatuice,  if  tbare  were  a  surTiving  trustee  of  a 
maiTJage  settlement  which  contained  a  covenant  by 


one  of  the  trustees  to  pay  a  sum  of  money,  which 
would  when  paid  form  part  of  the  trust  estate,  and 
that  trustee  died  insolvent  and  intestate  and  the 
surviving  trustee  took  out  administration  to  bim,  I 
think  it  would  be  clear  that,  having  got  administrstton 
by  virtue  of  being  a  creditor  in  his  trust  capacity, 
he  would  he  bound  to  exercise  such  right*  ai  the 
law  gives  him  for  tbe  benefit  of  bis  trust  estate. 
I  can  conceive  other  cases  where  the  legal  personal 
representative  of  a  deceased  surviving  trustee  would 
stand  in  tbe  position  i>C  a  trustee  for  the  beneficiaries, 
but  I  do  not  see  bow  a  legal  personal  representative 
who  is  under  no  Rucb  obligation  as  I  have  indicated 
towards  the  buneticiaries  under  another  instrument 
could  be  compelled  to  exercise  for  their  benefit  that 
personal  right  which  the  taw  gives  him  of  retaining 
out  of  the  aiseta  of  bis  testator  in  favour  of  his  own 
personal  debt.  At  regards  the  authorities,  the  caie  of 
In.  re  Ridky  is  an  express  authority  in  favour  of  the 
view  which  I  take.  The  principal  authority  cited, 
on  the  other  hand,  was  Fox  v,  Garrett,  which  has 
been  followed  in  Ireland  in  the  case  of  In  re  On-en. 
In  both  these  cases,  as  I  read  them,  there  was  a  legal 
debt,  and  this  case  is  therefore  disttngntshable  on  that 
ground.  Another  distinction  is  that  in  both  those 
cases  two  estates  were  being  administered  by  the 
court,  and  it  is  possible,  thongfa  it  is  not  so  stated  in 
the  report  in  either  case,  that  some  oiroumttances 
may  have  occurred  in  which  a  duty  towards 
one  particular  estate  may  have  been  estab- 
lished. Therefore,  on  that  ground  also,  this 
case  is  not  covered  by  the  decisions  in  those  cases. 
But  if  these  distinctions  are  not  satufactory,  I  must 
say  I  prefer  the  view  taken  by  Joyce,  J.,  in  In  re 
Ridley  to  that  of  Komilty,  M.R.,  in  Fox  v.  Garrett. 
As  regards  Sanders  v.  Iliath/uld,  which  was 
followed  in  In  re  Faith/all,  I  do  not  think  that  our 
decision  trenches  in  any  way  upon  those  cases. 
In  both  those  cases  tbe  legal  personal  representative 
liad  elected  to  exercise  the  right  of  retainer,  and  it 
wai  held  that  hftving  thus  elected  he  had  done  nothing 
with  which  a  court  of  equity  could  interfere,  and  was 
entitled  to  appropriate  the  fund  for  the  beneifit  of  the 
persons  beneficially  enlitlcd  under  the  trust.  Aa 
regards  the  decision  of  Buckley,  J.,  in  this  case,  it 
rested  on  the  ground  that  tbe  legal  personal  repre- 
sentative had  accepted  the  trusts  of  Elizabeth  Home's 
will.  We  have  held  that  that  view  is  not  the  right 
view.  That  removes  the  legal  ground  on  which 
Buckley,  J.,  based  his  decision.  I  think  therefore  the 
appeal  must  be  allowed. 

Gozens-Habdy,  L.J. — I  am  of  the  same  opinion, 

and  for  the  same  reasons,  and  I  liave  very  little  to 
add.  Buckley,  J.,  held  that  the  defendant  bad 
accepted  the  trusts  of  Elizabeth  Home's  will  becmise 
her  solicitors  had  paid  tbe  premium  dne  ia  respect  of 
i»  policy  of  lifo  assurance.  We  must  treat  the  pay- 
ment by  the  solicitors  as  a  payment  by  her,  whether 
she  knew  oi  it  or  not,  but  I  think  it  was  a  payment 
by  her  for  the  benefit  of  whomsoever  it  concerned,  it 
not  being  known  at  tbe  time  of  the  payment 
whether  the  policy  was  part  of  the  testator's  estate 
or  of  the  estate  of  which  he  was  trustee,  and  I 
should  be  sorry  to  hold  that  by  an  act  of  such 
dubious  import  tbe  defendant  accepted  the  position 
of  a  trustee  ot  Mrs.  Home's  will.  Then  we  have  to 
consider  what  is  the  position  ot  the  legal  personal 
reprusentativu  of  a  sole  trustee  with  reference  to  the 
right  ot  reta'ner.  As  my  lord  has  pointed  out,  the 
right  is  a  personal  privilege,  though,  of  course,  there 
may  be  a  duty  superadded  to  it,  If  the  debt  is  due 
to  the  personal  representative  in  the  character  of  a 
trustee,  then  I  think  that  tbe  view  taken  by  Bomer, 
J.,  in  Daviei  v.  FarTy  was  correct.    He  says :  "  If  aa 
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tnutee  he  represents  a  oredifoff,  he  is  compellable  at 
the  inut*"""  of  his  cestui  que  truU  to  enforoe  his 
right."  That  comes  from  the  superadded  relation 
owing  to  his  fillinc  the  position  of  trustee.  If, 
however,  we  do  not  8nd  that  relationship  existing  in 
fai^,  I  do  not,  apurt  from  authority,  see  any  reason 
why  the  legal  personal  representative  should  b6 
bound  to  m&tf  uiese  ^w tioiUar  creditors  rather  than 
other  creditors.  The  right  of  retainer  is  a  personal 
privilege,  and  I  do  not  see  why  the  court  should 
oomjpef  a  legal  personal  representative,  who  is  not 
willing  to  ezarase  it,  to  ezenase  this  right.  Ko 
doubt  the  view  we  take  is  opposed  to  Fox  v.  OarrtU, 
but  I  prefer  the  view  taken  or  Joyce.  J.,  in  In  re 
Ridley,  whkh  is  contrary  to  Fok  v.  Oi»ntt,  and  I 
agree  with  my  lord  and  with  Stirling,  L.J.,  that  the 
latter  case  was  wrongly  decided. 

Solicitors,  Law  A  Woruam;  Downing,  Handccck, 
MidcUeton,  it  Lewi*,  for  Bond  A  Ptaree,  Plymouth ; 
iWe«  A  8ont. 


]Digt  ®outt  o(  SttBtm. 


Chan.  Div.  i 
Harwell.  J.  j 


Nov.  21,  22,  23,  28.  29,  30; 
Deo.  1,  0,  12. 


ItlAKOHBSTSB  (HAYOB  OF)  V.   KXW   MoSS   CiOLUXKY 
(LnOTBD).  (a.) 

Minu  and  minerali — Svibtidenee — Lateral  and  vertical 
tup/port —  Conilrwiion  of  Waienoork*  Olatuet  Act, 
1847(10*11  riet.e.  17). 

Undertaken  eannot  daim  under  conva/aneet  made  in 
purtuance  of  Act*  ineorporating  the  aaUway  Clatuet 
Conaolidation  and  Wattrwork*  Clatua  Act*— whether 
*ueh  conveyance*  he  of  eurface  alone  or  of  turfaee  and 
mineral* — any  right  to  lupport  from  land  hekmging  to 
any  perton  to  whom  they  have  not  paid,  or  are  not  ready 
and  wQling  to  pay,  oompen*ation  under  the  Act. 

Pountni^  V.  Glaytra,  31  W.  S.  664,  11  Q.  B.  D. 
%Vi,  followed. 

Trial  of  action. 

In  this  case  the  plaiatifft,  who  were  the  local 
authority  for  the  city  of  Maooheeter,  sought  to 
obtain  an  injunction  to  restrain  the  defendants  from 
working  mi&ea  nndwlying  land  adjacent  to  land 
acquired  by  the  plaintiffs  in  such  a  way  as  to  cause 
subsidence  of  the  land  so  acquired  and  injury  to 
reaervoirs  constructed  thereon. 

Fart  of  the  land  in  question  had  been  purchased 
from  one  Taylor  and  part  from  the  E*rl  of  Stamford. 

The  defendants  oounterdaimed  that,  if  they  were 
liaUe  for  workings  uoder  the  Stamford  land  at  more 
fhui  forty  yards  from  the  Tavlor  land,  they  were 
entitied  to  compensation  under  tne  Waterworks  Olanaes 
Act  in  respect  of  the  obligation  to  leave  mines  un- 
worked  at  such  greater  distance. 

The  facts  of  tihe  case  sufficiently  appear  from  the 
judgment. 

J.  Fletehrr  Moulton,  K.O.,  Jenhint,  K.C.,  and  ffvgh 
Moulton,  for  the  plaintifib.— We  base  our  case  on  the 
simple  common  law  right  of  a  freeholder  and  our 
land  must  not  be  let  down.  We  do  not  rely  on  the 
Waterworks  Clauses  Act ;  the  danses  of  that  Act 
relating  to  compensation  do  not  apply  here.  The  funda- 
mental case  is  Oreai  Wettem  Railway  Co.  v,  Bennett, 
16  W.  B.  647,  2  H.  L.  27.  For  the  purposes  of  this 
case  we  make  no  distinction  between  land  and  build- 
ings thereon.    We  say  that  the  defendants  are  letting 

(a.)  Beported  by  F.  HAU>i]r(»  Dautor,  Bsq., 
Barristar-at-Law. 


downourland.  Aspart  of  the  damage  we  are  entitled 
to  damage  done  to  bmldings.  Itia  for  the  defendant* 
to  show  that  the  result  of  the  subsidoice  is  4iie  to 
our  buildings  and  not  to  their  mining  operations  : 
atroyoM  V.  "knowUt,  6  H.  &  N.  459.  In  oases  of  tUa 
dass,  if  a  railway  or  a  water  company  acquires  a  r^^t 
to  support,  there  is  nothing  in  the  Waterworks  Caaoaea 
Act  to  take  it  away  from  them.  When  surface  and 
mines  are  severed,  a  right  to  support  is  created,  but 
previously  there  is  no  mch  right. 

NeoilU,  K.C.,  Upjohn,  K.C.,  and  R.F,  Mac*winHey, 
toe  tiie  defendants.— !nie  real  question  is.  What; 
having  regard  to  the  anthoritiea,  is  the  tnie  construc- 
tion of  the  Watoworks  Clauses  Act,  1847,  with  legud 
to  the  position  of  waterworks  undertakers  with 
reference  to  thtirmfaies.  The  authoritieaaU  lead  to  this 
conclusion— that  both  the  Bailway  dausw  Act,  1843 
(8  &  9  Vict,  c  80),  and  the  Waterworks  Clauses  Act, 
1847,  are  substantially  similar  enactments,  which 
hitroiduoe,  with  regard  to  both  railway  undertakers 
and  waterworks  undertakers,  a  code,  which  is  not  in 
addition  to  the  common  lawtishts  of  landowners,  but 
is  in  substitaHon  for  those  rights  in  the  case  of  rail- 
ways and  in  the  case  of  waterworks.  It  makes  no 
di£mtenoe  whether  the  land  is  taken  compulsorily  or 
voluntarily,  or  whetiier  the  surface  land  is  purchased 
alone  or  with  the  mines. 

Fletcher  Moulton,  K.C.,  in  reply.— Section  6  and 
sections  18  to  27  are  the  sections  of  tha  Waterworks 
Clauses  Act  by  which  we  are  affected.  Thea* 
sections  togiether  constitute  an  addendum  to  or 
modification  of  the  main  code  of  enropriation 
contained  in  the  Lvids  Clauses  Act  (8  ft  9  ^ot.  c  18). 
Saction  6  of  the  Waterworks  Claoaes  Act  diows  that 
it  was  intended  that  certain  sections  of  the  Act 
diould  be  supplementary  to  the  main  exptoptim- 
tion  code  contained  in  the  Ijutds  Clauses  Act. 
Section  18  deals  only  with  the  conatmotion  of  the 
conveyance  and  has  nothing  to  do  with  rights. 
Sections  10,  20,  and  21  are  purely  admiaistcativa 
dMises,  enabling  machinery  whioh  is  going  to  be 
establidied  by  later  clauses  to  be  effeotively  wosfcad. 
Section  22  does  not  confer  rights.  All  it  says  is  fliat 
notice  must  be  given  under  certain  oonditiona,  and 
tiiat  undertakers  shall  have  rights  of  expropriation  on 
compensation  terms.  Section  23  deals  wMh  rights. 
Section  24  is  for  the  benefit  of  both  parties.  Section 
2o  provides  for  payment  by  the  undertakers  in  reqiaot 
of  tiieir  interference.'  Section  26  provides  for  mutaal 
inspection  of,  and  information  about,  work  being 
carried  on.  Section  27  deals  with  oasaa  where  watar 
accumulated  bv  the  waterworks  mav  be  a  daagv  to 
the  mines  below,  on  the  princqile  of  FUUker  t. 
Jb/land*,  3  H.  L.  330. 

Dec  12.— Fabwkll,  J.— The  plaintiffi>  claim  to  be 
owners  in  fee  simple  oi  certain  lands  in  Lanoaahire, 
and  as  such  seek  an  injunction  to  restrain  the 
defendants  from  working  the  mines  under  adjacent 
land  so  as  to  Irt  down  the  sur&oe.  Under  their 
spedal  Act  (10  &  11  Yiot.  c.  cciiL),  whidi  incorpcntad 
the  Lands  Clauses  Consolidation  Act,  1845,  and  tha 
Waterworks  Olansoa  Act,  1847,  the  phuntiffs  wer« 
empowered  to  acquire  and  ocmstraot  water  worka  for 
the  siqtply  of  Manchester  and  other  places  with  water, 
and  accordingly,  by  conveiyanoes  dated  the  13th  of 
January,  1875,  titey  acquired  under  the  powers  of  tha 
Acts  from  Lord  Stamfood  and  had  coiiveyed  to  them 
246  acres,  3  roods,  31  polee,  delineated  on  the  plan  on 
the  deed,  excepting  to  the  grantor  all  adnei  and 
minerals  with  full  hberty  to  work  the  same  without 
mafcing  any  compensation  for  injury  to  tiie  surface ; 
and  by  another  conveyance,  dated  the  1st  of  July, 
1875,  they  acquired  under  the  like  powers  from  Jolm 
Taylor  and  had  conveyed  to  them  33  aerea,  3  roods. 
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39 j  poles,  delineated  on  the  plan  thereon,  together 
witll  all  minee,  mineralB,  delpha,  and  quuries 
titereou-  Thii  latt«r  pioperty  forms  a  e  jrt  of 
peiiinBula  Timoiug  up  into,  and  on  three  ndes 
newt^  suiTtiiindi'd  by,  the  iStainforil  limd,  a<  iiptieuti 
from  the  plan  that  haa  bMii  pnt  in  eridenue.  In 
1875  tha  plaintiffii  obtained  a  further  Act  {3H  & 
U9  Tict.  b.  dxi.)  enabling  them  to  extend  their 
waterworks,  I  do  not  think  it  noceMary  to  go 
further  into  details  of  the  plaintifTs'  title,  a«  I  hold 
that  it  i«  plain,  on  the  face  of  the  coriTeyanc«a  and 
Acta,  that  both  the  Taylor  aad  Stamford  land  were 
acquired  uuder  Btfttut'iry  pr,wers  for  the  purpose  of 
the  waterworlii,  and  it  follows  that  the  principles  laid 
down  by  the  House  of  Lor<l»  in  El/kd  v.  The  North- 
Eattrrrt  Railway.  U  W.  R,  fHH,  10  H.  L.  Cas.  333, 
apply— namely,  that  the  conTeyances  are  to  be  read 
aa  it  the  Acts  of  Parliament  were  incorporated  tbert- 
in,  and  that,  too,  whether  the  lands  were  taken  under 
compuldnn  or  by  agreement.  When  tbe  undertakers 
have  compulsory  powers  it  can  make  no  di£fereni:e 
whether  the  landowner  drives  them  to  put  those 
powers  into  actual  execution  or  whether  he  yielils 
without  doing  so ;  iu  cither  case  he  selbi  because  lie 
must.  The  case  of  KUiut  t.  T/if  Nurth-Rnntrrn  Putil- 
>i>ny  arose  on  the  construction  of  a  private  Act  with 
clauses  difTcriug  materially  from  those  that  I  have  to 
ooniider,  but  the  general  principle  is  the  same,  and 
FttUAtr  V.  Great  Weiitm  Jlailway,  H  W.  B.  501,  4  H. 
&  N.  343  affirmed  in  the  Excheiiuer  Chamber  6  H. 
&  N.  68^,  ia  to  the  same  i.-fl'ect.  There  the  land  was, 
as  here,  acqnired  by  agreement  and  not  by  putting 
into  actual  execution  any  compulsory  power,  and 
Cockliuri).  L,C,J.i  in  the  Kxchequer  Cliambi^r,  at 
p,  UH',  says  ;  "  The  owners  of  the  land  in  the  qiws- 
tion  had  conveyed  it  to  the  defendants,  a  railway 
compaay,  for  the  purposes  of  their  railway.  This 
was  not  a  Tolnntary  conveyance  in  the  ordinary 
sense  of  that  term,  but  a  conveyance  of  the  land 
Mocurdlng  to  the  provisions  of  the  Bailway  Clatiecs 
Consolidation  Act  "—I  think  be  must  mean  the  Lands 
Clauses  Consolidation  Act— "by  which  the  owners 
njuit  necessarily  have  parted  with  it."  This  is 
material,  because  the  plaintiffs'  case  is  pleaded  and 
was  opened  as  if  they  were  simply  owners  in  fee  who 
faad  acquired  land  aa  a  common  law  corjvonition  and 
not  under  any  statutory  powers.  I  hold  that  this  is 
not  lo,  but  that  their  rigbtn  fall  to  be  determined  as 
owners  who  have  acquired  under  statutory  powers. 

The  facts  in  the  case  are  not  really  in  disjjute  to  any 
material  extent.  I  find  that  the  plain tiifs  duly  con- 
structed their  reservoirs,  partly  on  Stamford  land  and 
partly  on  Taylor  land,  more  than  twenty  years  ago, 
part  of  the  northern  embankment  beins  on  Taylor 
land ;  and  that  the  defendants  have  workei,  and  are 
continuing  t<o  work,  un'Ier  the  Stamford  land  in  such 
a  way  as  to  cause  subsidence  to  the  Taylor  land  and 
to  render  further  subsidences  inevitable,  whether  the 
working  be  continued  or  stopped  at  once,  and  that 
inch  subsidences  would  have  occurred  whether  the 
embankment  had  been  placed  on  the  land  or  not. 
This  laat  finding  renders  it  unnecessary  to  refer 
farther  to  the  reservoirs  on  the  point  either  of 
damages  or  of  injunction  :  Strinfati  v.  Knowlet,  ti 
H.  >&  N.  4d9.  There  is  a  small  discrepancy  of  expert 
opinion  on  the  exact  extent  to  which  the  urea  of 
danger  of  subaideDce  extends,  but  it  is  unnecessary 
for  me  to  decide  between  tbe  conflicting  experts 
because  it  is  common  ground  that  this  area  extends 
coociderably  beyond  forty  yards  from  the  outside 
of  the  Taylor  land.  The  defeudnnts  have  given 
Botioe  of  their  intention  to  work  up  to  the 
limit*  of  their  property,  and  the  plain  tiffs  have 
ileciined  to  pay  ooiupensation  under  tbe  Act 
and    insist    that    they    faave    the    ordinary    rights 


of  a  common  law  owner  to  lateral  support  ;  the 
defendants  contend  that  the  rights  of  the  parties 
depend  on  the  Waterworks  Clauses  Act,  and  that 
under  that  Act  the  plaintilf^  have  no  such  right ;  tke 
plaintiff*  retort  that  thui^e  Acts  do  not  expropriate 
owners  without  compemaatiou,  but  proceed  on  the 
basis  that  nothing  is  tnken  away  without  compensa- 
tion, and  that  nothing  hasi  been  done  or  paid  to 
dejirive  them  of  tbe  ordinary  owners'  right  to  lateral 
support,  and  that  if  they  do  not  choose  to  campen- 
sate  tbe  defendants  the  latter  can  only  proceed  to 
exercise  such  ri|Q:hts  vt  they  would  have  bad  if  the 
Waterworks  Clauses  Act  bad  not  passed. 

Now  the  rights  of  surfaceand  mineral  owners  atoom- 
mcn  law  are  well  settled.  Every  landowner  has,  aa  an 
incident  of  bit  property  in  land,  a  right  to  its  lateral 
support  by  tbe  adjacent  land  to  an  extent  sufficient  to 
supjiart  it  in  its  natural  state.  Where  the  surface  and 
the  mineral*  have  been  severed,  whether  by  grant  of 
sarfacc  reserving  minerals  or  by  grant  of  minerals 
reserving  surface,  the  surface  owner  haa  a  right  to 
support  both  lateral  and  vertical  unless  a  power  of 
working  the  minerals  so  as  to  let  down  the  surface  ii 
granted  or  reserved,  and  where  there  is  nothing  to 
show  how  or  when  surface  and  minerals  were  severed 
the  same  right  to  support  exists.  The  authorities  cited 
in  argument  undoubtedly  establish  that  in  tbe  case  of 
railway  and  waterworks  undertakings  the  common 
law  in  this  respect  has  been  displaced  by  u  statutory 
code.  As  Lord  Esber  says  iu  Lord  Gtrard't  coie,  43 
W.  K.  374,  [ISiio]  1  Q.  B.  D,  46*  t  "I  am  of  opinion 
that,  wherever  the  oomiaany  seek  to  take  compulsorily 
from  a  landowner  part  of  bta  land,  leaving  a 
mine,  tbe  case  is  governed  by  tbe  group  of  sections 
in  tbe  Railway  Clauses  Cousolidation  Act,  commenc- 
ing with  section  77,  It  appear.^  to  me  that  that 
group  of  sections  is  tbe  law  by  which  in  suob  a  case 
tbe  nghts  and  obligations  of  both  parties  are  to  be 
determined,  to  tbe  exduaion  of  any  common  law 
right  tbat  might  otherwise  arise  from  the  relation 
between  the  parties.  Tbe  rights  which  arise  from 
that  relation  are  statutory,  and  all  questiona,  both  as 
regards  compensation  and  other  nmttera,  are  to  be 
governed  by  the  Act  of  ParliaTient."  This  is  fully 
borne  out  by  the  caaes  in  the  House  of  Lords  of  the 
Urtftt  n'titern  Hailwai/  Co.  v,  Bemieit,  15  W.  B.  647, 
2  H.  L.  27,  and  nollidai/  v.  WaktflM.  40  W.  E.  129, 
[lS9t]  A.  C.  9L  Lord  Esber  confines  his  observations 
to  the  case  before  him,  but  for  tbe  reasons  already 
given  I  am  of  opinion  the  code  applies,  whether  the 
land  is  taken  compulsorily  or  not,  ta  all  cases  where 
the  undertakers  acquire  lands  under  statutory  powers 
which  incorporate  the  Railway  Clauses  Act  or  the 
Waterworks  Clftuaes  Act,  as  the  case  may  be.  Furtier, 
I  am  of  opinion  that  this  statutory  code  cannot  he 
dealt  with  piecemeal  by  taking  section  18  of  the 
Waterworks  Clauses  Act  alone  and  looking  no  further 
into  the  Act,  when  it  is  shewn  that  the  undertakers 
have  acquired  tbe  mines  as  weU  as  tbe  surface,  but 
that  all  the  sections  (from  18  to  27  inclttsive)  relating 
to  mines  are  to  be  read  together  as  part  of  one  scheme 
of  legislation,  and,  if  any  defect  or  obeearity  be  found 
in  one,  recourse  is  to  be  had  to  the  whole  series :  see 
Lord  Macnagb ten's  judgment  iu  Bwll/a  and  Mwthyr 
Dart  Sttitia  Cuilifriet  v.  Pontypridd  Waterioorkt  Co., 
[1903]  A.  C,  at  p.  430,  citing  Smith  v.  Great  We*tern 
nailwai/  Co.,  26  W.  H.  130,  3  A,  C,  p.  165.  Except 
that  section  27  in  tbe  Waterworks  Clanses  Act  has  no 
equivalent  in  the  Railway  Clauses  Consrfidatioa  Act, 
1  agree  with  the  late  A.  L.  Smith,  L,  J.'»,  statement 
in  CtiiiiM  Waieruiorka  Cu.  v.  liitum.  22  U.  B.  D.,  at  p. 
.32!),  that  there  is  no  material  distinction  between 
tbe  Railway  Clauses  Consolidation  Act,  18-1  j,  and  the 
Waterworks  Clauses  Act,  1S47,  in  this  respect;  the 
sole  difference  ia  that  in  the  former  Act  it  is  provided 
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that,  if  no  oompensation  is  piud,  it  shall  be  lawful  for 
^e  mine  owner  to  work  the  mines,  and  in  the  latter 
there  are  added  these  words,  "  as  if  this  Act  and  tiie 
special  Act  had  not  been  passed."  In  mj  opinion 
these  words  are  necessarily  imnlied  in  the  Bailway 
OUnses  Consolidation  Act,  and  their  insertion  in  the 
Waterworks  CSanses  Act  adds  nothing  to  the  clause, 
and  the  dedded  oases  that  have  been  cited  ate  equally 
applicable  whether  they  relate  to  railways  or  to  water- 
works. InoonsideringthepoweraanddntiestobegiTen 
to  and  imposed  on  undertakers  exercisinc  the  com- 
pulsory powers  of  the  Lind  Clauses  Act,  the  Legisla- 
ture foresaw  that,  in  Vbe  case  of  railway  and  water- 
worics  undertakings  peculiar  conditions  would  exist 
witii  respect  to  mmeral  rights.  It  would  be  obviously 
unjust  to  deprive  the  mineral  owners  of  their 
property  without  oompensation,  but  there  was 
gnat  difficulty  in  most  cases  in  assessing  any 
immediate  value  that  would  be  fair,  and  more- 
over in  mineral  districts  the  amount  of  compensa- 
tion, if  mines  had  to  be  pnrohasei  oat  and  out  in 
the  first  instance,  might  be  so  large  as  to  render  the 
construction  of  the  undertaking  fiiwnciallyimpossiUe. 
It  therefore  appeared  good  to  them  to  alter  the 
common  law  by  which  a  purchaser  buying  land 
aoqoires  with  it  such  rights  as  are  necessary  for  its 
use  for  the  purpose  for  which  it  is  bought  and  wbidi 
the  vendor  can  convey,  and  (in  the  case  of  water- 
works) the  law  by  which  undertakers,  who  are 
authorized  to  execute  woTk«,  are  under  no  liability 
for  any  loss  arisiog  from  the  proper  oonstruotion  and 
use  of  those  works.  By  the  former  I  mean  the  law 
as  ennnciated  in  Caltdonian  Eailwaj/  Co.  ▼.  BproU, 
4  W.  B.  659,  12  Maoq.  449,  and  EUiot  v.  ^or<A- 
Baitem  BaUvoay,  11  W.  R  604,  10  H.  L.  Gas.  333, 
and  by  the  latter  the  law  as  enunciated  in  Fletcher 
▼.  Sgland*.  L.  R.  3  H.  L.  330.  In  order  to  get  over 
this  diffion'ty  the  Lepislature  adopted  the  principle 
of  deferred  compensation,  it  relievM  the  undertakers 
from  the  necessity  of  immediate  purchase,  and  it 
preserved  to  the  mineral  owner  his  right  to  be  fully 
compensated  when  the  time  arrived  at  whidi  it 
beoune  praotioaUy  possible  for  him  to  work  his 
minfs,  or,  in  default  of  oompensation,  his  right  to 
work  notwithstanding  that  he  might  thereby  let 
down  the  surface.  As  Lord  IXacnagfitan  says  in  Lord 
Provost  and  Magietratet  of  Olatgow  v.  Farie,  37  W.  B. 
627,  13  A.  0.  696,  "  Where  lands  containing  mines 
are  taken  by  a  railway  company  it  would  probaUy 
be  a  most  serious  injury  to  the  vendcff  to  compel 
him  to  include  his  mines  in  the  sale.  In  most 
oases  he  would  be  selling  a  long  narrow  strip  of 
minerals,  which  might  form  an  impassaUe  barrier  in 
the  middle  of  his  mines.  If  the  sale  were  a  volun- 
tary sale  to  an  ordinary  pnrchsser  it  would  be  a 
matter  of  oourse  to  reserve  the  mines.  On  the 
other  hwad,  neither  railway  companies  nor  persons 
who  oonstmot  waterworks  require  mines  as  such,  or 
are  capable  of  working  mines  for  profit  Mines  are 
only  useful  to  them  so  far  as  they  may  contribute  to 
the  support  of  the  lands  under  whidi  they  lie.  And 
in  many  cases  they  may  be  worked  without  interfer- 
ing wiu  the  beneficial  enjoyment  of  the  surface."  In 
the  case  of  waterworks,  if  the  mine  owner  worics  in 
default  of  reoriving  compensation  tiie  undertakers 
mav  be  liable  for  injury  done  to  his  mines  by  flooding 
tutder  the  doctrine  of  Fltteher  v.  Ryland*.  This  u 
carried  out  by  the  fasciculus  of  clauses  in  the  Water- 
works Clauses  Act,  1847,  ss.  18  to  27.  Section  18 
provides  that  the  undertaken  shall  not  be  entitled  to 
any  mines  or  minerals  under  any  land  pjrdiaMd  by 
them  exoept  only  such  parts  as  are  carried  away  in 
constructing  their  works  unless  they  expressly  pur- 
chase them,  and  all  such  mines  are  excepted  out  of 
the  conveyance  of  such  lands  unlew  expressly  named 


and  conveyed.  I  cannot  regard  this  section  as  a  mere 
oonveyandng  section,  inserted  solely  for  the  purpose 
of  altering  we  ordioary  construction  of  deeds  in  the 
case  of  railway  and  waterworiu  undertydngs,  sad 
therefore  of  no  appUoation  in  casei  where  the  minss 
ate  bought  and  conveyed;  either  by  itself  or  in  con- 
junction with  the  following  danses  it  has  the  effect  of 
depriving  the  undertaken  of  all  r%ht  to  support  from 
the  excepted  mines — ^a  right  that  would  other  irise  be 
implied,  asthe  sale  is  for  the  purposeoftheondertaUng: 
see  Lord  Bsher's  judgment  in  Pountney  ▼.  Clapton, 
31  W.  B.  664,  no.  B.  D.,  at  p.  834— as  soon  as  tiie 
mine  owner  is  in  a  position  to  give  notice  of  intentbm 
to  work  his  mines,  and  this  appears  to  me  to  be 
material  in  considering  the  effect  of  the  exception  in 
the  section.  It  is  contended  that  it  has  the  raect  of 
placing  the  undertakers,  who  have  purchased  tht 
mines,  outside  the  Act  altogether,  and  in  the  position 
of  an  ordinary  owner  in  fee.  But  inasmuch  as  the 
courts  have  held  on  a  consideration  of  aU  the  sectioas, 
18  to  27,  that  the  conveyance  of  land,  excepting  the 
mines,  does  not  grant  any  indefeasible  right  of 
support,  it  is  necessary  to  consider  whether  there  is 
anything  in  the  same  sections  that  will  affsot  the 
right  thus  claimed  under  the  exception  in  danae  18, 
where  the  oonvevanoe  under  the  statate  has  been  of 
the  mines  as  well  as  of  the  surface.  Clause  22  pro- 
vides that  except  where  otherwise  provided  for  by 
Mreement  between  the  undertakers  and  oUier  parties, 
ifthe  ownen,  &o.,  cf  min's  under  the  undertitos' 
works  or  within  the  area  preeoribed  by  their  private 
Act,  or,  if  none,  within  forty  jiaia  therefrom  (wUeh 
I  will  mil  the  statntoiT  area)  be  desirous  of  woridng, 
such  owners,  Ac,  shall  give  notice  of  their  intentiMi 
to  work  thirty  days  before  oommeadnK  to  woi^,  and 
if  the  undertuen  make  compensation  shall  not  work ; 
but  if  they  fail  so  to  do  the  mine  owner  may  work 
as  if  the  Act  and  the  special  Aot  had  not  been 
passed.  This  dause  obviously  applies  to  all  mines 
within  the  statutory  srea,  whether  ther  bdong  to  tiie 
owner  of  the  snrfaoe  taken  by  the  undsrti^sra  or  to 
other  persons.  The  principle  of  the  Aot  is  that  no 
person  shall  be  derived  of  his  mines  without  com- 
pensation ;  if  the  owner  of  adjacmit  mines  is  not  the 
same  person  as  the  owner  of  the  surface  taken,  he  is 
within  seotioo  22,  and  cannot  work  without  giving 
notice ;  if  he  gives  notice  be  is  entitled  to  ccmpenss- 
tlon  or  to  work  with  the  benefit  of  dause  27.  This  is 
dear  if  the  surface  owner  has  sold  sorfaoe  only,  and 
how  can  any  act  of  his  alter  the  rights  of  the  adjacent 
owner  f  If,  as  Mr.  Moulton  argues,  the  prinei^e  of 
the  Acts  is  compensation,  not  expropriation,  why  is 
the  owner  of  the  adjacent  mines  to  be  deprived  of  his 
rights  under  clauses  22,  23,  and  27  by  the  payment  of 
oompensation  to  another  person  P  It  is  true  that  the 
owner  in  fee  at  common  law  who  sdls  the  fee  seDs 
also  the  rights  that  he  has  to  lateral  support ;  but  the 
answer  most  be  that  in  this  case  sectum  18  does  not 
put  the  undertakers  in  the  position  of  the  ordinary 
ownen  in  fee,  but  in  the  position  of  owners  in  tie 
acoordingto  a  statute  whidi  gives  th«n  suohiigUs 
only  as  they  can  possess  and  enjoy  oonsistentif  with 
the  rights  given  to  othen  by  the  ssme  statute,  nis 
leaves  untouched  the  case  where  the  owner  of  the 
surface  who  sells  the  mines  as  well  is  also  owner  of 
the  adjacent  mines.  It  may  be  (I  express  no  opi^on) 
that  he  grants  the  right  to  subjacent  support,  if  hs 
gets  compensation  which  coven  it ;  but  tms  does  not 
apply  to  the  case  of  the  adjacent  mine  owner  who  hai 
received  no  compensation  and  has  done  nothing  to 
displace  or  defeat  his  statutory  rights.  If  this  were 
not  so,  the  waterworks  company  miritt  purchase  a  strip  - 
of  land  a  few  yards  wide  and  long  with  the  mines bdow, 
and,  by  building  the  wall  of  weir  reservoir  upon  it, 
pnvcnt  large  aress  of  coal  fKm  bong  worked  witb* 
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out  pkjrifig  uty  oo»ipenftation  at  all,  and  without  being 
under  tlie  liability  iiuposed  by  (ection  '11,  The 
evidence  in  tliis  caste  t^howH  tbat  tlie  area  of  danger  in 
dat p  winea  wiUi  the  leaiu  on  tbe  dip  ia  very  large, 
and  that  the  value  of  the  minerals  in  queition  in  this 
caM  is  nearly  a  million  aterh'ng,  Fuithei',  the 
■cquitition  of  the  mines  by  purchase  under  section  IS 
i«  eatiroly  at  the  option  of  the  company,  and  they 
•re  not  likelv  to  hvy  except  in  cases  whisre  the  exis* 
twice  of  workable  mines  is  extremely  uiilikely.  It  is 
no  put  of  their  busiccss  to  work  uines ,  nor  could 
auoh  itripi  aa  they  could  buy  be  worked  pro  Stably.  If 
they  buy,  they  buy  for  support,  and  they  can  do  this 
more  aavaatageously  under  section  22,  not  only 
b«oaase  they  can  defer  payment,  but  alio  because  they 
do  not  under  that  section  buy  and  pay  for  the  mines, 
bnt  hare  only  to  compensate  the  mine  owner  for  what 
the  mine  owner  would  hare  made  out  of  it  doiing  the 
tim«  it  would  have  taken  him  to  work  it :  see  Burll/a 
and  Mtrthyr  Dare  Sleavi  Collier  ietf.  Pontyvridtl  Watft- 
workt,  JICOS]  A.  C,  126.  Although  there  is  no  express 
aathonty  on  the  point,  this  is  the  principle  on  which 
the  Exchequer  Chamber  appears  to  me  to  have  acted 
in  Tli«  MetTOpolitan  Board  of  Worki  y.  The  MetropoUtun 
liailwai/  Co.,  17  W.  E.  416,  4  C.  P..  p.  192,  where 
they  held  that  the  board  of  works  had  acquired  no 
right  to  lateral  support  for  one  of  their  sewers,  and 
thu  ii  the  distinction  between  that  oaco  and  the  case 
of  /«  K  The  Corporatiuii  of  Dudlq/,  8  Q.  B.  D.,  p.  8(5, 
30  W.  R.  Dig.  120,  where  the  right  to  direct  support 
by  subjacent  mines  was  held  to  have  been  acquire<l. 
I  a^n^e  with  Mr.  Moulton's  contention  that  the 
Land  Clauses  Cougolidatinn  Act  and  tbe  Railway 
Clauses  Consolidation  Act  and  the  Waterwoiks  Clauses 
Ooniolidatian  Act  are  bised  on  the  principle  that  ex- 

rropriation  and  compensation  go  hand  in  hind,  but 
apply  it  against  the  pUiotiffs  in  favour  of  the  owner 
of  adjacent  minerals,  who  in  not  to  be  expropiiafed 
without  compensation.  There  is  no  qu(  atiou  of  ex- 
propriating tne  plaistiSs,  they  are  tbe  persona  with 
statutory  power  to  expropriate  others,  and  the  real 
question  is.  What  extent  of  estate  and  interest  on  the 
true  oonatmction  of  the  Act  have  they  succeeded  in 
appropriating  to  themselves  F 

I  hold,  therefore,  that  the  defendants  are  entitled  to 
work  within  tbe  statutory  area,  whether  they  let  down 
the  plaintifia'  rMervoirs  or  not.  The  next  question  is,  as 
to  the  rights  of  the  parties  outside  t  he  statutory  area,  io 
this  case  forty  yards,  ai  the  plaiutilis'  private  Acts  give 
no  other  limit,  for  I  find  on  tbe  evidence  that  work- 
ings without  as  well  as  within  the  area  have  caused 
•ubsidencea  on  parts  of  the  plaintilf^'  embankment  on 
the  Taylor  land,  although  it  is  not  possible  to  diatin- 
guisb  between  the  vS^ci  produced  thereby.  Now, 
the  extent  of  the  statutory  area  is  left  to  the  discretion 
of  the  undertakars,  just  as  the  extent  of  the  laud  to 
whidi  their  compulsory  powers  and  the  Itmits  of 
deviation  thtrefrom  are  left  to  them,  subject,  of 
oourve,  to  the  approval  of  the  committee  of  the  House. 
The  scheme  of  all  such  Acts  is  that  the  undertaken 
state  accurately  the  extent  of  the  property  required 
to  be  taken  by  them  and  obtain  from  the  Legislature 
powen  over  the  same  in  exchange  for  compensation  ; 
tha  courts  never  presume  that  the  Legislature 
has  authorized  A.  to  taka  B.'i  property  without  com- 
pensation. The  Legislaturd  can,  of  course,  do  so,  if 
tt  thinks  right :  but.  if  it  does,  its  intention  must  be 
expmsed  in  clear  and  plain  terms.  The  obvioun 
inlmtion  of  the  Waterworks  Clauses  Act  is  that  the 
voder  takers  shoald  state  tha  area  from  which  they 
nanire  support  and  should  be  &utbori?.iMl  to  acquire 
melt  support  with  the  special  privilege  of  deferring 
payment  of  compensation.  Their  contention  is  that 
they  are  entitled  io  support  beyond  that  area  so 
chosen  by  themae'ves  -without  paying  any  compensa- 


tion— that  is,  that  they  can  give  themselves  rights 
without  payment  by  neglecting  to  secure  a  proper 
area  of  protection  either  intentionally  or  from  bdc  of 
foresight.     I  am  of  opinion  thiit  I  cannot  construe 
the  conveyance  according  to  the  statute  under  section 
IS  as  giving  them  any  inch  rights;   the  undertakars 
have  been   givsn   the  powers  and  privileges  in  the 
statute  in  exchange  for  all  other  rights  in  respect  of 
support,  whetherlateral  or  vertioaT;   if  they  cannot 
claim  the  beneiit  of  section  22  to  an  extent  sufficient 
to  protect  their  works,  they  have  only  themselves  to 
thank,  because  they  failed  to  extend  the  statutory 
area  sufficiently.     I  cannot  construe  the  Acts  so  as 
to   enable   them    to    increase   their   rights   by    their 
own  defaults,  and  there  it  all  the   more  difficulty 
in   the  plaintiffs'   way  because  this   right   claimed 
by    them    is    one    to    which    it     womd    be    very 
difficult    to    give    practical    effect    by   way   either 
of    injunction    or    damages.       A    cla^    to    lateral 
support,  not  from  the  adjacent  land  which  can  be 
rightfully  worked    out,  but   from  land   beyond  the 
worked  out  adjacent  land,  is   certainly  drScult  to 
enforce  in  practice :    see  Oorporatimi  of  Birmingham 
V,  Allen,  25  W.  E.  810,  6  Oh.  D,  284.     Further,  1 
think  that  my  opinion  on  both  points  follows  from 
and  is  not  an  undue  extension  of  the  decision  in 
roantnty  v.   Clfitjtm,  31  W.  R.  6W,  11  Q.  B.  D,  820. 
In  that  caie  the  minerals  under  the  land  taken  by  the 
railway  company  were  in  lease  to  a  tenant,  and  the 
Court  of  Appeal  assumed  (at  p.  632)  that  the  tenant 
was  hound  so  to  work  the  mines  as  not  to  let  down 
the  surface.    The  lessor  conveyed  the  land  to  the 
company  subject  to  the  lease,  and  the  company  took 
udvautage  of  the  Railway  Clauses  Consolidation  Act 
and  did  not  purchase  the  lessee's  intarett.     It  wat 
argued  that,  as  the  lessor  had  conveyed  that  surface 
to  the  company,  he  had   thereby  conveyed  all  the 
rights  in  respect  of  and  for  the  b^efit  of  the  surface 
which  he  bad  as  a^inst  the  lessee ;   but  the  court 
rejected  this  contention  and  held  that  the  company 
had    only   such    rights    as    the    mineral    sections 
in    the    Railway    Clauses    Act    had    given    them, 
and     that     the     lessee     could     work     so    as    to 
let     down     the    surface    aa    against    the     railway 
company  and  all   persons  claiming   through   them, 
although  the  lessor  had  not  as  between  himself  and 
fats   lessee  parted   with  his  rights  to  support.     Mr. 
Moulton  urged  that  the  case  merely  decided  that  tbe 
plaintiff  had  not  proved  his  title,  but  the  gist  of  the 
decision  is  the  reason  why  he  failed  to  prove  it.     I 
venture  to  think  that  I  am  following  the  piincip'e 
of  that  decision  in  holding,  as  I  do,  that  undertakers 
cinnot  claim  under  conveyances  made  in  purauauce 
of  I  he  Acts  incorporating  the  Railway  Clauses  Con- 
solidation and   Waterworks  Clauses    Acta — whether 
such  conveyances  be  of  surface  alone  or  of  surface 
and  miner^s— any  right  to  support  from  land  belong* 
ing  to  any  person  to  whom  they  have  not  paid  or  ate 
not  ready  and  willing  to  pay  compensation  under  the 
Act.     Reference  has  been  made  to  the  Public  Health 
Amendment  Act,  1883,  but  I  do  not  think  that  it  has 
aay  bearing  on  the  case  before  me,  except  that  section  'i, 
sub-section  2,  enables  local  authorities,  such  as  the 
plaintiffs,    to  alter  and  extend  the  statutory  are», 
Tbis  section  obviates  any  difficulty  that  may  arise 
from  a  mistake  iu  the  origioal  estimate  of  the  area  of 
danger,  and  enables  local  authorities  to  protect  them- 
selves in  cise  of  danger  on  the  usual  and  proper 
terms  of  pa^g  compensation.     The  reaiilt  is  that 
the  action  faili,  and  is  dismissed  with  costs. 

Judgmenl/or  dt/endants. 

Solicitors,  .4ua(i'n  <!'  Auttin,  for  IF.  S.  Talbot,  Man- 
cheater ;  Bower,  Cotton  &  Bower ,  for  H.  0,  llaU, 
Ashton  •  under -Lyne^ 
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HieH  Oorarr.        Cabusli  v.  Saut.— OFmr  v.  Boobvobd  Subal  Danaoi  Oovaoo.        HmB  Ooun. 


'C'^J^iTJ  Nov.  30;  Dec,  5,  21. 

Joyce,  J.  I  * 

Cablislb  v.  Salt,  (a.) 

Vendor  and  pttrehtuer —Party-wall  noUre  and  aioard— 

Material  fact) — Non-diiclosure  of  by  vendor — Title  — 
■  Dfpotit— Expense!  of  invettfgating  title — Return  of— 

London  Building  Act,  1894  (57  <fc  68  Viet.  c.  4xxiii.), 

».  90. 

A  party-wall  notice  and  award  under  the  London 
Building  Act,  1894,  are  material  facta,  and  the  non- 
ditdosure  of  them  hy  the  vendor  entiOet  the  purchater  to 
the  reliim  of  the  deposit  with  interest,  and  also  the 
expeiuei  of  investigating  the  title,  together  with  the  costs 
of  the  action. 

Stevens  v.  Adamsoa,  2  Stark.  422,  followed. 

Action. 

In  this  case  the  plaintiff  claimed  repayment  of  the 
deposit  he  h«d  paid  the  defendants,  together  with 
tiie  expenses  be  had  incurred  in  inTestigating  the 
tiUo  and  the  costo  of  this  action. 

The  facts  were  as  follows :  On  the  12th  of  October, 
1004,  an.agreement  was  entered  into  by  the  plaintiff 
tjcA  the  defe&duita  whereby  the  pluntiff  agreed  to 
purchase  ^e  freehold  hweditaments  No.  9,  Forto- 
m^ath-street,  linooln's-iim,  from  the  defendants 
tor  tiie  som  of  iCl,950,  and  to  p«y  forthwith  a  deposit 
of  10  per  cent,  on  the  purchase  price.  The  plaintiff 
accordingly  paid  the  defendantr  agent  the  sum  of 
£195  deposit  as  aforesaid. 

Previonsly  to  this,  on  the  2  ad  of  November,  1903, 
a  party-wail  notice  under  the  London  Boilding  Act, 
1894,  was  served  on  the  defendants  by  the  owner  of 
the  adjoining  premises,  No.  10,  Portsmoath-street 
(hereinafter  called  the  building  owner),  whereby  the 
building  owner  gave  notice  that  be  intended  to 
execute  certain  works  therein  mentioned  in  oonneo- 
tioD  with  the  party- wall  separating  Nos.  10  and  9, 
and  on  the  10th  of  Octobw,  1904  (two  days  before 
the  agreement  was  entered  into),  an  award  was  made 
wherebv  it  was  agreed  that  the  existing  party-wall 
should  be  demolished  and  a  new  one  erected  in  its 
place. 

The  defendants  faOed  to  disclose  these  facts  to  the 
plaintiff  on  or  previously  to  the  12th  of  October, 
1904. 

The  building  owner  immediately  proceeded  to 
carry  out  the  works  meatianed  in  the  said  award. 

,  On  the  4th  of  November,  1904,  a  dangerous  stme- 
tore  notice  imder  the  Londam  BuQding  Act,  1894, 
Amendment  Act,  1898,  was  snved  upon  the  diefesid- 
aots  requiring  them  forthwitii  to  take  down  varions 
nprtions  of  the  said  praniaes  and  to  shors  up  the  same 
immediately,  and  in  obedience  to  a  subsequent  order 
by  a  magistrate  the  house  was  pulled  down. 

.  Prerioosly  to  the  pulling  down  of  the  said  premises 
they  were  in  the  occupation  of  a  tenant 

'  Younger,  K.C.,  and  Cottni-Hardy,  for  the  plaintiff. 
— ^A  party-wall  notice  had  been  served  upon  the 
defendanto,  and  an  award  made  under  the  Xondon 
Boflding  Act.  These  were  material  facts,  and  it  was 
the  duty  of  tiie  defendants  to  disclose  them.  Tbii 
dnfy  the  defendants  hsd  failed  to  perform.  The 
condition  of  the  pranises  which  necessitated  the  dan- 
gerousstmctnre  notice  and  themagistrate's  order  arose 
from  the  carrying  out  of  the  works  mentioned  in  the 
award.  Agood  tenant  had  been  lostowingtothefralling 
down  of  tne  house  in  obedience  to  the  magistrate's 
ord*r. 

They  cited  Stenens  v.  Adamson,  2  Stark  422;  Turntr 
▼.  Oteen,  43  W.  B.  537,  [1895]  2  Oh.  205  ;   WhiUingUm 

(a.}  Reported  by  P.  John  Bolanis  Esq.,  Barrister- 
at-Law. 


V.  SeaU-Hayne,  (1900)  W.  N.  31.  48  W.  B.  Dig.  90  ; 
Newhigging  f.  Adam,  35  W.  B.  597,  34  Gh.  D.  683. 

Hughes,  K.O.,  and  R.  E.  Moore,  for  the  defendnta. 
— ^Tbe  plaintiff  bongfat  tiie  premises  with  a  view  to 
palling  tiwm  down  and  rebuilding,  and  therefore  tit* 
dffinoUtiMi  of  them  by  the  defeB&ats  in  obedianee  to 
the  magistrate's  order  was  no  harddiip  on  him.  Tiub 
party-w^  notioe  aad  the  award  waM  not  sadi 
material  fao*s  as  it  was  the  duty  of  the  deftedants  to 
disclose.  If,  however,  they  ware  moh  material  fasts, 
that  would  only  emtiUe  the  plaiatiC  to  daias  that  tbe 
defendants  should  clear  off  the  inoombnaoe  befora 
the  comi^etion  of  the  ooniraot. 

They  cited  the  following  oases :  /»  re  Layland  tmd 
Taylor's  Contract.  49  W.  B.  17,  -[1900]  2  CSi.  625 ; 
Howe  V.  8mah,  32  W.  B.  802,  27  Oh.  D.  89 ;  Soptr  ▼. 
Arnold,  38  W.  B.  449.  14  A.  0.  429;  Mottyn  ▼.  Wett 
MoHyn  Off.,  24  W.  B.  401, 1  0.  P.  D.  140 ;  Terranee -w. 
Bolton,  21  W.  B.  134.  8  Oh.  App.  118;  Edwards  ▼. 
MLeay,  2  Swanst.  287. 

JOTCR,  J.,  in  giving  a  considered  jndgmtat. 
reviewed  tiie  facts  and  said:  This  is  not  an  action 
to  set  aside  tor  i^nd  a  purchase  completed  by  Con- 
veyance and  payment,  but  simply  to  |ret  payment 
back  of  the  deposit  and  the  expenses  of  investigatiiic 
the  tille.  The  defendants  admit  that  they  did  not 
disclose  to  the  plaintiff  that  they  had  received  a  party- 
wall  notice  and  that  an  award  had  been  made,  Mit 
no  fraudulent  intent  is  imputed  to  them.  These  were 
material  facts  affecting  the  price  and  the  title  of  thft 
property. 

Now,  the  vendor  of  real  estate  is  nnler  an 
obligation  to  disclose  a  material  defect  in  the  title 
or  in  the  subject  of  the  sale  which  is  rxcloaively 
within  his  knowledge,  and  which  the  purchaser  could 
not  be  expected  to  discover  for  himseU  with  the  care 
ordinarily  need  in  rimUar  transactions.  IJi  this  oarse 
the  defendants  concealed,  for  they  did  &nt  disoloae, 
facts  wUch  were  material  to  the  value  of  the  piopecty, 
and  which  constituted  material  defects  in  the  title. 
I  most  follow  Stevens  v.  Adamson,  and  order  tlie 
defendants  to  repay  the  deposit  with  interest,  and 
also  the  expenses  to  which  the  plaintiff  has  been  pot 
in  investigating  the  title,  together  with  the  coata  of 
this  action. 

Judgment  for  the  plaintiff. 

Solicitor  for  the  plaintiff.  A,  L.  Jacobs. 

Solicitor  for  the  defendants,  E.  S.  Brittowe. 


OFFm  V.  BOCHFOBD   BXTBAL  DiSTBICT  COTmCII»   (a.) 

Highway  —  Roadside  waste  —  Road  hetwoen  irregular 
fences — Presun^pHon  of  dedication — Local  OoverimeKt 
Ad,  1894  (56  <fe  57  Viet,  c  73).  s.  26  (1)— PmMm 
Authorities  Protection  Act,  1893  (56  <t  67  Viet,  c  91). 
s.  \—R.  S.  C ,  1883,  ord.  25,  r.  6. 

Thefaet  tluit  a  puUie  highway  runs  between  fences 
raises  the  presumption  that  all  the  open  space  between  the 
fences  forms  portion  of  the  highway,  and  was  tufandnf 
to  be  dedicated  to  the  p'Mie,  anUss  there  is  esiduux  to 
r«6irf  that  presumption.  The  fact  that  the  fmees  art 
irregular,  and  not  in  a  continuous  line,  does  not  by'  it»e{f 
rebut  the  presumption  of  dedication, 

Neeld  v.  Hendon  Urbao  District  Oooncil,  81  £.  T. 
N.  >S.  405,  48  W.  R,  Dig.  67,  and  Ooontess  of  Belmora 

(a.)  Reported  by  E.  Wavbll  Bidois   Esq.,  Bar- 
rister'«t-Law. 
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High  Govbt. 


i>.  Kent  County  Council,  49  W.  B.  459,  [ItWl]  1  Ch, 
873,  dinlingm'sheJ. 

Bei;.  I'.  Unittd  Kingdom  Electric  Telegraph  Co., 
10  rr.  n.  r/M,  C  L.  T.  N.  S.  37M,  and  Harvuy  e.  Truro 
fiur&)  DUtrict  Council,  a;2  IJ'.  fl.  -JCi,  [1903]  'J  W,. 
638,  folhwed, 

Tri&t  of  sotion. 

The  question  to  be  determined  in  this  action  wm 
whether  a  triangular  strip  of  grags  lend  inclosed  hf 
f«ic«s  on  two  sides  but  lying  open  to  a  public 
bigliirky  on  the  third  side,  formed  portion  of  the 
highwAT,  or  belonged  to  the  owner  or  the  adjoining 
mmoiedland  {ree  from  any  public  rights  of  waf. 

By  a  simple  dead  of  conveyance  dated  the  21th  of 
Deo^mber,  1902,  the  plaintiff  Offio  purchased  a 
freehold  farm,  known  as  Brick  House  Farm,  situate  in 
the  parish  of  South  Fimbridge,  in  the  county  of 
Essex,  inclading  a  triimgular  strip  of  rough  grass 
Und,  »bout_  1,600  »qu»re  yards  in  extent  and  thirty 
yards  in  width  at  its  broadest  jwvrt,  lying  open  to  a 
puUic  highway  wliioh  intersected  the  farm  npon  one 
side,  bat  separated  from  the  Imm  premiifa  by  Ijedgee 
ftni  a  gate  on  the  remniniag  two  Hides. 

In  1904  the  plttintifF  contracted  to  sell  thp  farm, 
together  with  thp  triangular  sttip,  to  one  Edwiird 
Tltomeon,  and  the  tatter  having  entered  into  poiaession 
under  the  contract,  with  the  consent  of  the  plainUif 
aiected  a  f«ice  inclosing  the  triangular  strip  from  the 
blgliway,  leading  a  margin  of  about  seven  feet 
Mtween  it  and  the  highway, 

la  or  »b>ut  July,  l<t01,  the  Rochford  Rural  llistrict 
Council,  as  highway  authority  for  the  ili«trit't,  and 
noting  in  coinpIiancB  with  the  Btatat<iry  duty  iiupoauU 
tipon  them  by  section  2G  ( t )  (if  the  Lical  (Jovaniiuent 
Aet  1894,  by  thdir  agents  entered  upon  tbe  land  and 
broke  down  and  destroyed  the  fence. 

In  Pebraary,  190o,  the  plaintiff  commenced  this 
action  claiming  a  declaration  that  the  triangular  sttrip 
of  laud  belonged  to  him  absolutely  free  from  any 
pnblic  tight  of  way  or  other  right,  and  an  injunction 
restrainiag  the  defejdant't,  their  servants  and  agents, 
from  trespassing  upon  it. 

The  defendants  claimed  that  the  land  formed 
portion  of  the  highway,  but  did  not  re'y  upon  any 
specific  ac^te  of  dedication,  or  of  intention  to  dedicate 
to  the  public,  e'ther  alone  or  jointly  with  evidence  of 
user.  They  also  set  up  iwotion  1  of  the  Public 
Authorities  Protection  Act,  189;),  by  way  of  defence. 

The  proved  facts  as  to  user  and  situation  of  the 
land  and  hedges  appear  ia  the  judgment. 

Sowden,  K.C.,  and  Begg,  for  the  plaintiff.— Though 
it  is  admitted  that  the  metalled  portion  of  the  road 
is  a  public  highway,  it  ia  necessary  to  provd  user  of 
the  unmetalled  portian.  The  farm  and  the  triaugular 
strip  of  land  have  been  in  settlement  sinoe  182S,  with 
the  eioeption  of  a  short  period  from  1871  to  187 j, 
therefore  there  was  no  person  capable  of  dedicating 
the  laud  to  the  public  during  that  period.  This  is 
sufficient  to  rebut  any  preaumptioii  of  dedication 
arising  from  n»er  by  the  public  during  that  period  : 
per  Cotton,  L.J.,  in  Spfdding  v.  Fitzpttrkk,  38  Ch.  D., 
at  p.  414,  36  W.  fi.  Dig.  157.  The  poaition  of  the 
faooee  shows  that  the  strip  of  land  once  formed  pirt 
of  an  ancient  close  before  the  road  was  made  across 
it.  This  is  Butticient  to  rebut  any  prejuuiption  of  the 
fences  having  been  put  up  as  boundaries  separating 
the  highway  from  the  inclosed  laud.  The  fences  are 
irrefpilar.  and  not  in  a  continuous  straight  line,  there- 
fore there  is  no  presumption  that  the  whole  of  the 
land  between  the  fences  has  been  dedicat'td  to  the 
tiubtic;  Ntxld  v.  Utminu  Urban  DiitHct  Council,  81 
L.  T.  405,  48  W.  R.  Dig.  67  ;  CmnUtt  of  Beimore  v. 
Kent  (/onnfg  Coimfil,  49  W.  R.  439,  [1901]  I  CL. 
K<i,      Farther,   the    txaer    hiy   tha   plaintiff,   or   hia 


predeceaaors,  is  sufficient  to  rebut  the  theory  of 
deSioation.  As  to  the  defence  set  up  under  section  I 
of  the  Public  Authorities  Protection  Act,  1893, 
the  plaintiff  is  really  claiming  a  declaration  ut 
title,  and  therefore  this  action  does  not  amount  to  an 
"  action,  proceeding,  or  prosecution  "  such  at  is  con- 
teinplabe'l  by  that  section.  Even  if  it  does,  and  the 
plaintiff  has  no  cause  of  actiou,  the  action  comes  within 
ori  L'S,  r.  5,  which  enables  the  plaintiff  to  claim  a 
declaration  of  title  even  though  no  "  consequent ial 
relief  is  or  could  be  claimed  or  not." 

Dkkeru,  K.C.,  and  Serbtrt  Smith,  for  the  defend- 
ants.— Where  the  road  runs  between  fences  there  is  a 
presumption  that  the  whole  of  the  land  between  them 
has  been  dedicated  to  the  public,  even  though  the 
fences  are  irregular :  Harvey  v.  Truro  Rural  DUtriet 
Council,  o2  W.  R.  262,  [19(«;  2  Ch.  fi'M.  If  user  by 
the  public  of  the  metalled  portion  is  admitted,  there 
is  no  need  to  prove  user  of  the  unmetalled  portion  ; 
/Jcy.  V.  Um'Ift  Kimj'fom  Eif-Mr  Tehijraph  Co, 
(Lhnitp'l),  10  W.  R.  338,  0  L.  T.  N,  8.  IIIH.  In 
Xrtlil  V.  Jtftiiioii  Vrlmn  PUtrirl  Coiiwil  the  laml 
formed  parK  of  the  waste  of  the  manor,  here  it 
i]afi  not.  CoTintras  of  Brhnnre  v.  Kf.nl  Oumiti/  i.ijuneil 
does  not  «iiply,  bncause  in  that  case  there  wss 
evidence  to  rebut  the  presumption  of  dedication. 
Here  the  evidence  of  user  given  by  the  plaiutiff  is 
insufficient,  oor  has  thetre  been  given  any  evidence  at  all 
which  is  inconsistent  with  an  iuteation  of  dedication, 
[They  referred  alio  to  tiie  following  cases  :  Rtx  v, 
Wrigid,  3  B.  &  Ad.  6S1  ;  Lncke-Kitxj  v.  Wchiny  Urban 
hisirid  {.'uKrtoV,  (J2  J.  P.  Iti7,  4fi  W.  R.  Dig,  68  ; 
ii'riern  Burnet  Urhm  I'iatritt  Cimnctl  v.  RiihuTihov, 
<i2  J.  P.  ml;  Curt  it  V.  Krtteivn  Cimnli/  Co  una  I,  3^ 
W.  R.  19!),  43  Ch.  D.  504.]  As  to  the  defence  under 
section  1  of  the  Public  Authorities  Protection  Act, 
1893,  this  is  an  actiou,  proceeding,  or  prosecution 
within  that  seotion,  and  is  therefore  barred  because 
the  cause  of  actiou  was  the  breaking  down  of  the 
fence  by  the  defendants,  and  that  took  place  more 
than  six  months  faafore  the  action  was  commenced. 
Ord.  25,  r.  6,  dots  not  enable  the  plaintiff  to  bring 
an  action  for  an  injunction  after  the  stipulated  period 
has  elapsed. 

Rowden,  K.V.,  replied. 

WAfiKiNOTON,  J,— The  question  in  this  action  is 
whether  a  piece  of  grass  land  abutting  upon  the 
metalled  portion  of  a  public  highway  is  or  is  not 
roadside  waste,  and  therefore  portion  of  the  highway 
itself.  It  is  necessary  first  to  consider  the  facts :  The 
Iveut  in  quo  is  the  raral  district  of  Rochford,  and  the 
piece  of  land  in  question  has  until  recently  been 
treated  as  fotjuing  portion  of  a  farm  known  as  Brick 
House  Farm.  We  know  nothing  with  regard  to  the 
character  of  the  road  except  from  a  point  somewhat 
south  of  South  Fambridge  until  it  reaches  tbe  actual 
loctit  in  qun,  and  between  theie  points  rhe  road  runs 
between  some  kind  of  fences,  and  by  ihe  aide  of 
the  road  are  strips  of  roadside  waste  of  varying 
width.  When  the  fence  reacbes  the  comer  of  the 
triangular  atrip  in  question,  it  turns  off  somewhat 
sharply  to  form  the  boundnry  dividing  the  strip  from 
the  farm  premises  on  two  of  its  sides,  and  runa  on 
until  it  almost  meets  the  metaUed  portion  of  the  rOad 
at  the  far  corner  of  the  strip.  One  portion  of  the 
fence  or  hedge,  which  forms  two  sides  of  the  trinugle, 
looks  older  tliM)  the  other  portion.  The  piece  of  land 
is  covered  with  rough  ^asi,  and  in  1901  there  appears 
to  have  been  a  small  dip  in  the  soil  near  the  boundary 
of  the  motal'ed  portion,  and  beyond  this  the  siu'face 
of  the  strip  of  laud  is  somewhat  higher  than  that  of 
the  metalled  road,  but  it  seems  doubtful  whether  it  is 
higher  than  the  crown  of  the  road.  It  looks,  in  face, 
ae  though  the  elevation  had  been  made  by  tbroiving 


246 


THE  WEEKLY  REPOBTEB.         ii«..3«.i908.]        Vol  LIV. 


HlOH  COVBT. 


Offih  v.  Boobtosd  Bubal  Dibtbiot  CocrRoiu 


BiohCoukx. 


onithe  aoil  to  form  the  gutter.  Aa  to  the  fences 
bonnding  the  strip  on  two  sides,  looking  at  the  nuip 
it  is  possiUe  to  conjecture  that  the  strip  of  land  once 
formed  an  ancient  close  with  the  land  on  the  other 
side  of  the  road,  and  that  the  road  cut  this  close  into 
two  parts.  But  it  appears  from  the  evidence  that  the 
fences  in  the  field  on  the  other  aide  of  the  road  are  not 
of  the  same  nature  as  the  fences  bounding  the  strip  on 
two  of  its  sides,  therefore  I  cannot  hold  uiat  the  road 
was  made  over  an  eusting  close. 

As  to  Uio  mode  in  which  the  land  has  been  used  at 
Tarioos  times,  it  appears  to  have  been  used  by  the 
tenants  for  several  purposes :  They  have  from  time 
to  time  placed  clamps  of  manure  upon  it,  but  always, 
it  seems,  nearer  to  &e  fence  than  to  the  road ;  they 
have  also  grazed  cattle,  and  perhaps  sheep,  upon  it, 
but  the  sheep  do  not  appear  to  have  been  penned,  in 
fact  the  user  as  to  grazing  seems  to  have  been  the 
same  as  on  all  parts  of  the  roadside  waste  along  the 
road ;  they  have  used  it  as  a  means  of  passage  in 
going  io  and  from  the  road  to  the  ^te  in  the  north- 
east comer  of  ttte  fence ;  in  one  mstance  com  was 
threshed  and  the  resultant  straw  stacked  upon  it, 
and  on  <nie  occasion  when  steam  ploughing  was 
goine  on  in  an  adjacent  field  a  house  on 
wheds  for  the  use  of  the  men  atood  upon  it 
for  a  few  daya.  Now  none  of  these  acts  are 
inconsiBtent  witti  the  notion  that  the  land  is  sabjeot 
to  puUio  righta  of  way,  and  are  therefore  not  enoiigh 
to  rebnt  the  presumption  upon  which  the  defendants 
rdy.  la.  the  evidence  one  act  was  mentioned  which, 
if  eaiabliahed,  would  have  been  inconsistent  with  the 
notion  of  pnUio  righta.  It  waa  said  by  one  witness 
that  at  some  date  previous  to  1869  a  row  of  iron 
hnrdlea  upon  wheda  was  placed  near  the  edg^  of  the 
road,  and  that  when  threshing  took  place  on  that 
occasion  these  had  to  be  moved  back.  Of  the  other 
witnesses  not  one  has  deposed  as  to  this  orodal  fact, 
and  in  the  absence  of  any  testimony  of  the  same  kind  I 
am  nnaUe  to  accept  it,  and  most  treat  it  as  if  it  had 
not  existed.  On  the  other  hand  no  acta  of  user  by 
the  public  have  been  shown  from  which  we  can  infer 
deduation,  apart  from  the  dedication  of  the  metalled 
portion.  But  if  the  presumption  relied  <m  by  the 
oefandants  exists— that  is  to  say,  that  firimd  fade  all 
the  land  between  the  hedges  was  intended  to  be 
dedicated — ^it  is  not  neceeaary  to  prove  a  separate 
dedication  of  the  triangular  strip  apart  from  the 
dedication  of  the  metalled  road.  Therefore  the  real 
point  which  I  have  to  determine  is  whether  the 
presumption  exists  or  not  The  proposition  of  law 
upon  which  the  defendants  rely  is  to  be  found 
expreased  in  the  direction  which  Martiu,  B.,  gave  to 
the  jury  in  Rtg.  v.  Untied  Kingdom  Electric  Telegraph 
Co.  OromptoB,  J..  Mys  (6  L.  T.  N.  a,  at  p. 
379):  "My  brother  Martin  laid  dovm  two  proposi- 
tiona  .  .  .  upon  the  subject  of  the  first 
propoaition  he  aaya :  '  In  the  case  of  an  ordinary 
higaway,  although  it  may  be  of  a  varying  and 
unequal  width,  running  between  fences  on  each 
side,  the  right  of  passage  or  way  primd  facie, 
Tmless  there  be  evidence  to  the  contrary,  extends  to 
the  whole  space  between  the  fence*,  and  the  public 
are  entitled  to  the  use  of  the  entire  width  of  it  as  a  high- 
way, and  are  not  confined  to  the  part  which  may  be 
metalled  or  kept  in  order  for  the  more  convenient  use 
of  carriages  or  foot  passengers.'  That  seems  to  us  to 
be  a  very  proper  direction.  As  objection  was  made 
to  it  in  two  ways  by  Mr.  O'Malley.  It  was  said  that 
that  would  apply  to  cases  where  there  is  a  highway 
qpen  to  a  considerable  greensward  or  land  whi«St  may 
be  inclosed  by  the  lord  of  the  manor  if  connected 
with  the  waate,  or  by  the  landowner  if  it  belonga  to 
the  landowner,  and  that  the  direction  to  the  jury 
would  take  in,  a  place  of  that  kind  which  is  really  not 


part  of  a  highway.  But  I  own  it  strikes  me  th»t  mj 
brother  Martin  guards  carefully  against  that.  He 
speaks  of  an  ordinary  highway  as  running  between 
f»nces,  and  he  says  that  ftimA  facie  that  ia  to  be 
taken  as  a  highway.  .  .  .  The  proposition  ia 
confined  to  the  case  of  an  ordinary  highway  rimning 
between  fences,  though  it  may  be  of  varying  aoid 
unequal  width.  That  is  the  prindi^e  of  Ettx  t. 
Wright,  3  B.  &  Ad.  681,  which  is  a  vary  strong  case, 
and  the  principle  is  also  laid  down  in  aeveral  other 
cases  which  are  r«ferred  to  in  Bex  v.  Wright.  Taken 
altoge'hw,  I  think  it  comes  to  this,  that  primS  facie 
when  you  look  at  a  highway  mnning  betwf  en  fences, 
unlets  there  is  something  to  e^ow  the  contrary,  the 
public  have  a  right  to  the  whole  and  are  not  conSued 
to  the  metalled  part  of  it." 

Counsel  on  benalf  of  the  plaintiff  argued  that  con- 
siderable doubt  as  to  whether  this  proposition  appliea 
to  the  case  of  a  road  bounded  by  irregular  fenoee  was 
raised  in  Neeld  v.  Hendon  Urban  DiUriU  CoHncil  and 
also  in  Coimteu  of  Belmore  v.  Kent  County  Gouncil. 
Now,  is  this  really  so?  In^eeM'«<xuethelandinqaea- 
Uon  formed  part  of  the  waste  of  the  manor,  and  it  was 
separated  from  the  road  by  a  ditch.  It  was  held  both 
by  the  Court  of  Queen's  Bench  and  by  the  Ooort  of 
Appeal  tJiat  there  was  evidence  to  rebut  the  pre- 
sumption ;  and  whether  the  presumption  existed  or 
not  in  the  case  of  a  road  bounded  by  irregular  fesMsea 
was  not  determined.  In  the  Court  of  Queen's  Benoh, 
Channdl,  J.,  referring  to  Beg.  ▼.  United  Kinadom 
Eleetric  Telegraph  Co.  (Limited),  says  ([81  L.  T.  N.  8., 
at  p.  406) :  "  Tlie  result  of  that  decision  seeina  to  me 
to  be  that  where  there  is  a  high  road  mnning 
between  two  fences  at  some  distance  away  from  the 
part  of  the  high  road  that  is  usually  u«ed,  a  qooatioa 
of  fact  arises  whether  those  are  the  fence*  or. 
boundaries  of  the  high  road.  If  that  be  so,  this 
decision  comes  to  litue  or  nothing  more  than  that 
the  action  of  the  highway  authorities  in  metaOing  a 
particular  part  of  the  road  doea  not  limit  the  rights  of 
the  pnbUo  to  that  part.  That  iaa  vary  clear  propoaltioa, 
and  it  is  by  no  meana  clear  that  on  this  question  the 
judges  ever  intended  to  go  beyond  that  point.  .  .  . 
Of  course  it  is  a  queation  of  degree  in  each  oaae 
whether  or  not  there  ia  a  subatantial  piece  of  waste, 
and  then  comes  the  queation  whether  the  fenoea 
between  the  enclosed  land  and  the  waste  were  put  up 
with  any  reference  to  the  highway  or  whethw  tbey 
were  put  i;^  where  they  are  for  some  otha  reason. 
I  am  inclined  to  tiiink  that  in  each  case  that  quastaon 
ought  to  be  decided  before  any  question  of  jire- 
sumption  with  regard  to  the  space  which  in  fact  may 
be  found  to  exist  between  the  ianoes.  .  .  .  Con- 
sequently it  seems  to  me  that  before  considering  the 
question  of  presumption  yon  must  first  ocmsider 
whether  the  fences  in  existence  wore  put  up  in 
reference  to  the  highway  and  are  fences  or  oonndaries 
of  the  high  road  in  the  sense  in  which  Cromptoa,  J., 
uaed  the  expression  in  Beg,  ▼.  United  Kingdom  El«tric 
Telegraph  Co.,  or  whether  they  are  simply  bonndarias 
separating  the  enclosed  land  &om  the  waste."  He  than 
goes  on  to  conader  the  facts  and  circumstance*,  indud- 
mg  the  fact  that  the  land  formed  part  of  the  msto  of 
the  manor,  and  condudes  that  if  the  case  had  been 
decided  in  1674  there  would  have  been  great  doubt, 
but  rince  that  date  acts  of  ownership  had  taken  place 
to  rebut  the  presumption,  and  he  therefore  decided 
against  the  highway  authority.  Li  the  same  case  in 
the  Court  of  Apoeal  Lord  Bussell,  L.O.  J.,  aaya  (81 L.  T. 
N.  S.,  at  p.  409) :  "Their  suggestion  is  that  became 
the  road  has  hedges  on  either  side  the  whole  tpaos 
between  those  hedges  is  part  of  the  highway ;  aad  in 
support  of  that  argument  they  relied  upon  the  caae  of 
Beg.  V.  United  Kingdom  Electrle  Telegraph  Oo.  ,  .  , 
It  seems  to  me  very  difBcult  to  give  asaent  to  audi  a 
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general  propoaition  ai  thia,  thst,  under  »!!  ocndition* 
where  you  find  a  metalled  road  bordered  by  un- 
roet»l]ed  tnaTgins,  and  beyond  the  marginB  by  hedge*, 
there  is  au  invariable  ptesmnption  that  all  the  apace 
between  the  hedges  ia  hi§^bway.  .  .  ,  That  would 
depend  to  a  great  extent,  I  think,  on  many  otter 
circamataiicea — such,  for  inatanoe,  aa  the  nature  of  tbe 
district  through  which  the  road  pwaea,  the  width  of 
the  margins,  the  regularity  of  the  line  of  the  hedg^a, 
and  tbe  levels  of  the  latid  adjoining  the  road.  Theae 
areallcircumstMices  which  should  be  taken  into  accoiint 
before  any  presumption  of  law  cin  arise  as  to  the  width 
o(  the  highway."  Smith.  LJ.,  at  p.  409,  accepts 
tha  itateme&t  of  the  law  laid  down  by  Crompton,  J., 
ia  fl'j.  T,  United  Kinjdom  Ekclric  Tehqraph  Co.,  and 
Williioia,  Ij.J.,  at  p.  410,  agrees  that  if  any  presutnp- 
tion  aroae  in  that  case,  it  w*a  amply  rebutted  by  the 
eridence,  and  douVjts  whether  any  "  preauiuption  ctin 
be  aaid  to  arise  in  the  case  of  a  road  goinjir  acroaa  the 
tmincloaed  waste  of  a  manor,"  Here  1  aui  cot  deal- 
ing with  waste  of  a  manor,  bat  ;innni /acif  the  feticca 
were  erected  on  either  side  of  the  road  to  aeparati! 
land  not  dedicated  to  the  pablic  from  land  dedicated. 
nie  mere  exist ecee  of  fencea  by  it«lf  would  not  be 
iOfScient  to  raise  the  presTunption ;  f he  raal  qaeation  is, 
are  the  fencea  to  he  taken  al  having  been  put  up  as 
the  boundarj'  of  the  highway  ?  frimd/iick  thi.'  fence 
ia  the  boundary  of  the  highway  unluss  bouib  other 
leaeon  can  be  found  to  rebut  the  presumption.  In 
Coanttu  of  Btlmore  v,  Kent  Cuuntij  Council,  a  a  in 
Nttld"*  ca«e,  the  court  held  act*  of  ownership  had  been 
Bxerdsed  which  were  inconsistent  with  public  rights. 
C!!'>sen8- Hardy,  J.,  referring  to  iVceW  t,  Ihndon  fVinn 
nt4rkt  Vouticii,  aaya  ([IHOl]  1  Ch.,  at  p,  878)  :  "  Now, 
applying  the  princitJes  laid  down  by  tbe  late  Lord 
Chief  Justice,  I  think  there  h  no  presumption  of 
dedication  up  to  the  old  fencp,  or  that,  if  there  is 
any  preaumption,  it  is  rebutted  by  the  surrounding 
drmimitancea  and  by  the  eTidence."  Now  am  I 
to  »«y  that  a  fence  forming  two  aidea  of  a  triangle 
was  pri'itut  facie  made  aa  a  bomidary  to  the  highway  'f 
1  recur  to  the  facts.  It  ia  troe  the  fencea  are  irregular 
and  (hat  here  the  atrin  of  land  contains  some  1,000 
•qoaie  yards.  But  I  have  great  difficulty  in  finding 
any  other  reason  for  the  erootiin  of  the  fence  origin- 
ally unlets  it  was  intended  to  be  the  boundary  of  the 
highway,  and  itia  impossible  for  me  t>  account  for 
it*  existence  upon  any  other  theory.  Therefore  I 
think,  on  the  merits,  the  defendants  are  right  in  saying 
that  the  presumption  exiata,  and  I  hold,  therefore,  that 
the  triangular  strip  forms  porti  m  of  the  highway. 

I  must  also  have  decided  in  the  defeadanta'  favour 
on  the  point  raised  under  section  1  of  tbe  Publii 
Authorities  Piotection  Act,  IS93,  In  1904  the  plaintiff 
•reeled  a  fence  separating  the  strip  from  the  road, 
and  on  the  11th  of  July  the  highway  authority 
entered  upon  the  land  and  destroyed  the  fence.  On 
the  23rd  of  July  the  plaint  iti'  complained  to  the  niral 
district  council,  and  the  latter  wrote  a  letter  asserting 
their  claim  on  behaU  of  the  public.  Tbe  writ  io  this 
action  was  iasued  in  February,  1903,  more  than  aix 
Bionths  after  the  removal  of  the  fence  by  the  district 
ooandl. 

By  taction  1  of  the  PubUe  Authorities  Protection 
Act,  1893,  it  i»  provided  that  "Where  .  .  .  any 
"ctiyn,  proseinition,  or  other  proceeding  ia  coin- 
oieBeed  in  tbe  United  Kingdom  againat  any  person 
lor  my  act  done  ia  purauanco,  or  execution,  or  in- 
tended execution  of  any  Act  of  Parlitment,  or  of  any 
public  duty  or  authority  ...  the  action, 
prowcution,  or  proceeding  shall  not  lie  or  be  inatituted 
"olem  it  is  oommaoaed  within  sis  months  next  after  the 
**'.  nsglect,  or  default  complained  of,  or  in  case  of  a 
MBtinuaace  of  injury  or  damage,  within  six  months 
*'t»r  thi'  ceasing  thereof." 


In  this  case  the  only  act  complained  of  by  the 
plaintiff  ia  the  jtuUiug  down  of  tlia  fence,  and  that  is 
expressly  alleged  in  paragraph  5  of  the  statement  of 
cImui.  Now,  the  mere  assertaon  of  a  right  did  not  by 
itself  afford  a  good  cause  of  action  the  only  act 
which  gave  tbe  plaintiff  a  legal  cause  of  action  waa 
the  puUing  down  of  the  fence,  and  therefore  I  think 
section  I  of  the  Publio  Authoritiea  Protection  Act, 
1S93,  applies,  Ord.  25,  r.  5,  enables  the  i;ourt  to 
make  a  declaration  of  right  without  granting  any 
other  specific  relief,  but  there  must  be  a  good  cause 
of  action  before  the  oourt  can  make  the  declaration, 
there  must,  in  fact,  be  a  good  cauae  of  action  to 
justify  the  action  being  brought  at  all,  1  hold,  there- 
fore, that  this  action  ia  barred  by  section  1  of  t^e 
Public  Authorities  Protection  Act,  1 89,3,  and  there  will, 
therefore,  be  judgment  fur  the  defendants  with  costs 
as  between  solicitor  and  client  as  provided  by  settion 
l(i). 

Solicitors  for  the  plaintiff,  DuffitW,  Br  nfy,  .t  Co. 

Solicitors  for  thfi  defendants,  Kingtfnrd,  Dorman,  * 
C".,  for  IT,  lE-  F,  fJres»on,  Southend-on-Sea. 


K  B.  Div.  \ 

(Lord  Alverstone,  L.C.J,,  and  [  Oct.  2JS, 

Willi*  and  Darling,  JJ.)        ) 

SXAKBCRV  u,  EXETEH  CoKI'ORATION.  (a.) 

Locttl  ijiivtrntiunt — Diiea$eB  of  Ant'mitlt  Actt^  Intjitctnr 
iippointfd  hy  local  tiuthoriCi/ — S/ieepdttniiieil  by  intpedor 
oil  tuijiicioii  if  hitt'iny  ihttp-ioah  —  Kfyligatct  of 
iti)}'icU>r — Llulnliiy  of  local  authority- — J'rini:ipal  and 
agtnt—Sltttp-acab  Order,  1893,  Arti.  2,\i—biieatet 
of  Animali  Ad,  1894  (57  it  58  Vict.  c.  67),  H,  2,  22, 
ao  (j;m,), 

A  veterinary  iaipeclor,  who  tea)  appointed  by  a  local 
authority/  under  the  Diieaiti  of  AiiimaU  Act,  1894,  for 
iht  jrurpote  of  carrying  out  tht  provltiona  of  that  AH  and 
(A(f  ordtn  of  tht  Board  of  Agriculture  made  thtreu7idtr, 
detained  u  ram  offrred  fur  aale  in  a  market  btlonying  to 
tht  plitintiff  under  a  mistaken  aulpicion  thut  it  Wiit 
differing  from  iciib.  In  doing  so  the  inipector  wat 
ijnilty  of  ntf/ligence,  and  the  /ttainliff  lUitt  caused  a  lota. 

Held,  that  the  loml  authvrity  were  not  liahle  to  tnake 
good  the  tots  lo  ocettioned  to  the  plaintiff,  becaitae  the 
order  of  the  Board  of  Agriculture  in  guention,  under 
which  the  intjitttor  purported  tt  act,  imposed  tlm  duty 
on  the  ijw/itrtwr,  uflrf  not  upon  the  local  authority. 

Appeal  by  the  plaintiff  from  a  deoision  of  the 
county  court  judge  at  Exeter. 

One  Heath,  the  veterinary  inspector  appointed  on 
the  7  th  of  February,  1900,  by  the  defendauta,  who,  it 
was  admitted,  were  the  local  authority  withiu  the 
meaning  of  the  seutiuns  and  order  quoted,  bad  on  what 
turned  out  to  be  a  mistaken  suapicion  that  it  was 
suffering  from  sheep-acab  detained  a  ram  the  pro- 
perty of  the  plaintiff,  who  had  suffered  damage 
thereby,  and  had  brought  an  action  against  the 
defendiauta  as  being  the  employers  or  principals  of 
Heath,  against  whom  he  alleged  negligence. 

Tae  county  court  judge  held  that  Heath  was 
not  tbe  servant  or  agtnt  of  the  local  aatbority 
(the  defendauta]  appointed  by  them  to  perform  duties 
ioipoaad  upon  tbem  by  the  Act,  but  was  appointed  to 
perform  duties  imposed  on  him  by  tbe  Act;  and  the 
defendants  were  therefore  not  Uable  for  his  negligence 

(u.)  Seported  by  Ebskihe  Bxid,  Esq.,,  Barrister- 
at'Law. 
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ont  the  Mil  to  form  the  gutter.  Ai  to  the  fences 
bonndinK  the  strip  on  two  sides,  looking  at  the  m«p 
it  is  possiUe  to  conjecture  that  the  strip  of  land  once 
formed  an  ancient  close  with  the  land  on  the  other 
side  of  the  road,  and  that  the  road  cat  this  close  into 
two  parts.  Bat  it  appears  from  the  evidence  that  the 
fences  in  the  field  on  the  other  aide  of  the  road  are  not 
of  the  same  nature  as  the  fences  bounding  the  strip  on 
two  of  its  sides,  therefore  I  cannot  hold  that  the  road 
was  made  over  an  existing  close. 

As  to  Uio  mode  in  which  the  land  has  been  used  at 
varioas  times,  it  appears  to  have  been  used  by  the 
tenants  for  several  purposes :  They  have  from  tim' 
to  time  placed  clamps  of  manure  upon  it,  but  alw»  ■■ 
it  seems,  nearer  to  uie  fence  tban  to  the  road ;  ' 

bava  also  grazed  cattle,  and  perhaps  sheep,  v 
but  the  sheep  do  not  appear  to  have  been  •"  -^ 

fact  the  user  as  to  grazing  leemH  to  ba*  ./  o** 

same  as  on  all  parts  of  the  roadside  wr         ^^  ap^'"} 
road;  they  have  used  it  as  a  mea*^  ^'tf*" "^"^ 

Ming  to  and  from  the  road  to  the  .■  '^/jim'*'"*  " 

east  comer  of  the  fence;   in  or        ^^ "'.S "«"''''  "'*? 
tlireshed  and  the  resultant  •         a,/ -<«  ,„i,tet   ana 
and  on  one  ocoasion  wbr 
going     on     in    an    adi 
wheds  for  the   use 
for   a  few    days, 
inconsistent  with  tV^; 
to  puUio  lights  \^^;.:^ 

mSotT  ^  ,  5  '^»«iW«<*   enforcement    of 
Ik JT^/        i^iyr^  M  **^  fall  powers  of  control  and 

;£r?l^r?or  w-'PP^"**^  by  them. 
<>^„J'',^,  iBfl^  t  «t  iBMt  one   veterinary 

t'^-'^i"l!di'^**Z^.    Under  their  statutory 

^"-^'T-''^^  

purported   to   act,  the 
are  as  follows:  Section 


.'^V 


-•"^^tle  Act  of  1891 


•un" 


Sflt 


.._„  d  enforce  this  Act 

j>-  jV«"'riBricuIture  so  far  as 

'*'"!«  «v«ry   local 
'^ipeotor.  as 


hnnP 

toi/ 

oo 

T 


"I'J  ^  VI  trifiiilture  made  the  Sheep-so^ 
;^-,/e^[t!dth^  lath  of  September,  1898). 


,„.    ,  .^^  of  which 

/'""('or  of  »  lo*'*'  authority  on  receiving  in 


''^f^'"*S?bjit»oever  information' of  the  supposed 
*,iii*'^iljeep-sc"^  or  having  reasonable  ground 
»^<««ioe  "Aj,  existence  of  sheep-scab    .    .    .    shall 
taf^'^raeaod  discharge  the  powers  and  duties  con- 
pa*  "'  SS^i'"!"'**^  °^  ^™  ^  °'  under  the  Act  of 
ft<r**^f?tbis  order."     It  is  submitted  that  section 
Ifl^f^^er,  which  directs  the  seizure  of  an  iofectel 
i*^l,^ted  animal  exposed  for  sale  to  be  dealt  with 
or  *^K5ded  i«  the  order  by  the  inspector  "  or  other 
«L^»pp<»Bted  bv  them  in  that  bdialf ,"  shows  that 
^datf  i*  '>***  <***  **"  ^^  inspector,  but  on  the  looal 
^tl>oii^>   and  they   therefore   are   liable   for   his 
pe^igoooe. 

Olavell  Salter,  K.C.,  and  J.  A.  Hawhe,  for  the 
defendants.— The  corporation  appointed  the  inspector 
ns  directed  by  the  Act,  and  it  is  not  suggested  that 
they  appointm  an  unqualified  man  or  that  there  was 
any  negligence  on  their  part,  and  consequently  they 
can  only  be  held  liable  if  it  were  shown  that  Heath 
was  adang  as  their  servant  in  doing  the  negligent 
act  complained  of.  A  consideration  of  the  Act  and  of 
the  Sheep-scab  Order  makes  it  dear  ttiat  the  inspector 
was  not  exercising  any  statutory  duty  imposed  on  the 
corporation,  and  therefore  no  question  of  any  delegated 
antltority  bv  them  can  arise  which  might  render  the 
defendants  liable.  There  are  no  Engfish  authorities 
direoUv  deciding  this  question  of  delegated  authority, 
but  it  nas  been  considered  in  America.  In  Maekay  v. 
City  of  Buffalo.  7  Hun.  Eep.  New  York  Sup.  Ct.  401, 
it  was  hdd  that  police  officers  were  not  the  servants 
or  agents  of  the  police  committee  so  as  to  rendw  the 
city  authority  by  whom  the  police  were  appointed 
nqx>a8ible  for  «  wrcmgfnl  disoWge  of  duty.    True, 


part  of  a  highway, 

brother  Martin 


^* y       che  acts  of  ita  servants 
4  (a)  to  perform  a  duty 


speaks  of  an  w&r  /  a  or  (6)  where  it  exercises 
fences,  and  he  r  ^  .e  of  rttpondeat  luptrior  has 
taken  as  a  h*  ^'  yrdinaiily,  Heath  would  come 
confined  to  t*  ^  ^  classes,  but  for  the  purpose  of 
between  P  /  ^  he  is  not  under  the  control  of 
unequal  J"  y  by  the  express  termi  of  the  order. 
Wrigh'  ,  /  o,  because  if  the  local  authority  had 
and  to  seize  an  infected  animal  his  duty 

C  ,    '  J    been  to  disobey  such   a  direction  and 

to  execute  the  dufy  imposed  upon  him 

,  Order   of   tiie    Board   of    Agriculture   to 

with     the     animal     as     thereiu     provided. 

J  section  35  (3)  of  the  Act  of  1894  "  the  board  [of 
Agriculture]  on  being  satisfied  on  inquiry  that  an 
inspector  of  a  local  authority  is  iocompetent,  or  hu 
been  guilty  of  misconduct  or  neglect,  may,  if  tkn 
think  fit.  direct  his  removal,  and  thereupon  he  shaU 
cease  to  be  an  inspector."  In  Oarlick  v.  KnoUingUy 
Vrhan  DlttHd  Council,  [1904]  2  Loc.  Gov.  Bep.  1346, 
it  was  held  that  inasmuch  as  the  power  given  to  the 
local  authority  by  section  121  of  the  Public  Health 
Act,  1875,  to  destoo^  infected  articles  was  not  exer* 
ciseable  by  the  medical  officer  of  health  on  h<8  own 
initiative,  no  claim  for  compensation  for  articles  a 
medical  officer  had  without  the  anthorify  of  his  board 
directed  to  be  destroyed  could  be  made  against  the 
local  authority  under  section  308  of  the  Act. 

Fonyth  V.  Oaurieff  and  Corporation  of  Toronto,  20 
Ont.  Bep.  478,  wM  also  cited. 

Lord  Al.yXRST0NX,  L.C.7. — In  my  opinion  tiie 
county  court  judge  was  quite  right  and  has  drawn 
a  proper  distinction,  although  his  judgment  requires 
amplification.  If  this  was  an  oromary  ca«e  of 
delegation  to  an  agent  by  a  corporation  or  local 
antiiority  of  their  statutory  duties  which  necessarily 
must  in  many  cases  be  delegated  io  inferior  agents  to 
carry  out,  the  ordinary  rule,  retpcmdtal  tuptrior, 
would  apply.  The  corporation  would  be  liaole  in 
such  case,  for  it  must  be  assumed,  as  it  was  throughout 
the  argument,  that  Heath  was  guilty  of  negli^;enoe 
in  doing  the  act  complained  ef  by  the  plaintiff. 
The  case  seems  to  me  analogous  to  that  of  a 
policeman,  who,  appointed  by  a  local  authority, 
nevotheless  has  statutory  duties  to  perform  in- 
dependent and  wholly  apart  from  duties  imposed 
on  a  local  authority.  On  the  other  hand,  duties  are 
often  imposed  on  local  authorities  that  in  fact  would 
have  to  be  performed  by  some  officer  to  whom  they 
would  be  delegated.  In  the  present  case,  however, 
under  section  35  of  the  Diseases  of  Animals  AcS  1894,  , 
the  local  authority  had  only  to  appoint  the  inspectors 
who  were  to  carry  out  the  Act  and  the  orders  made 
under  it,  and  it  is  not  unimportant  to  observe  that 
the  Board  of  Agriculture  have  expressly  reserved 
power  to  themselves  under  section  35  (3)  of  removing 
such  au  inspector  from  his  office  if  on  &iqniry  they 
are  satisfied  that  he  has  been  gnUty  of  a  oreaoh  (U 
duty.  Section  14  of  the  Sheep-scab  Order,  1898, 
imposes  on  the  inspector  appomted  by  the  local 
auttiority  the  duty  of  seizing,  removing,  and  detaining 
sheep  affected  witii  or  suapected  of  being  affected 
with  this  disease.  He  is  bound  to  obey  Qiat  order 
independently  of  any  authority  given  him  as  inspector 
when  appointed  by  the  local  authority.  TheqnestioD 
ha<  arisen  whetiier  the  local  authority  is  liable  whea 
in  the  execution  of  the  duty  imposed  on  him  by  th« 
order  the  insp'ctor  seized  an  aninial  negligently  f  In 
my  opinion  the '  local  authority  is  not  liaole.  Heath 
was  not  an  agent  in  that  which  he  did  of  the  local 
authority.  He  was  not  ap^inted  to  perform  duties 
imposed  on  the  local  authonty,  but  to  perform  duties 
imposed  on  himaeU  as  an  inspector  appointed  under 
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'>ote  relied  oa  the  words  in  the  order 

-ppointed  by  them  in  that  behalf." 

ink,  refer  to  other  datiea  which 

local  authority  bj  the  order,  and 

V  be  performed  by  tomeoue  else 

>oied  by  the  next  paragrapb 

order  cited  dealing  with  the 

from  aheep-8c»b.     For  the 

appeal  mutt  be  diamitged 


•  *  opinion.    The  par- 

the   performance  of 
-lAOn  did  not  exist  until 
^i    Agriculture   was  made. 
v«  no  question  oi  delegation  of 
jspector,  because  the  order  does  not 
.ue  looal  authority  or  require  them  to 
.ue  duty  which  is  imposed  on  the  inspector. 
^ose  is  almDit  analogous  to  that  of  a  police  ofttcer 
•ppointed  by  a  watch  oomiuittec  of  a  borough,  tind 
nobody  baa  ever  heard  of  a  corporation  being  made 
liable  for  the  negligence  of   a  police   officer  in  the 
performance  of  his  dutita,  although  the  watch  com- 
mittee hai  to  appoint,  control,  and  remove  the  police 
officers.    The  reason  ia  to  be  found  stated  in  Bevem 
on  Kegltganoe  (2nd  ed.,  vol.   1),  pp.  5SS'9,  quoted 
doling  thi  argumant     For  thcie  reasons  I  think  the 
deoition  of  the  county  court  judge  was  right  and  that 
the  corporation  are  not  liable. 

Dakliks,  J.  —  I  agree.  The  inspector  was 
appointed  under  sections  2  and  35  of  the  Diseases  of 
Animals  Act,  1894,  and  section  35,  sub-sectioa  3,  pro- 
vides that  the  Board  of  Agriculture  may  remove  any 
inipector  of  a  local  authority  who  is  incompetent  or 
has  been  guilty  of  misconduct  or  neglect  without 
caasalting  the  local  authority  in  the  matter.  The 
quettioil  whether  the  local  authority  are  liable 
d4p<nds  upon  whether  the  negUgent  act  done  by  the 
inspector  purported  to  be  done  by  virtue  of  corporate 
fttttnarity  or  by  virtue  of  something  imposed  as  a 
{/ablic  obligation  to  be  douL*,  not  by  the  local 
authority  I  but  by  an  officer  whom  they  were  ordered 
to  appoint.  The  particular  things  whicb  the  inspector 
did  here  weire  tbiog^  which  the  corporation  tbem- 
■elres  could  not  do,  and  they  were  not  in  fact  doing 
them.  They  had  to  carry  out  tbe  Act,  aud  had  to  do 
thAt  by  appoiating  an  offikier.  When  that  officer  wtui 
appointed  he  was  to  be  guided  by  instructtons  given 
to  nioi,  not  by  the  local  authority,  but  by  the  Board 
of  Agriculture.  The  inspector  could  say  to  the  local 
authority  that,  although  they  appointed  bim,  his 
duty  waa  to  caary  out  the  iostructioua  of  the  Board  of 
Agriculture.  There  waa  an  order  of  the  board 
dii«etix>g  the  inspeotur  what  he  was  to  do,  aud  it  is 
the  doing  of  that  whicb  the  board  ordered  him  to 
do  that  ia  said  to  have  given  a  cause  of  action  ag-aiuat 
thi»  corporation  in  this  caae.  Now,  it  is  worth 
ootioing  that  this  statute  ooutemplates  two  kinds  of 
ioQieatOis.  The  Board  of  AgriDultur^  are  to  appoint 
iDspocton  who  are  to  administer  the  Act  ovrr  a 
wider  area  than  the  limited  area  controlled  by  the 
inspector  appointed  by  the  local  authority,  and 
no  one  would  cont«nd  that  an  action  would  lie  against 
Mtyoa«  but  the  iunpuctor  for  the  acta  of  an  inspector 
appoioted  by  the  board.  Why,  the  a,  should  the 
Ourpora'too  ba  liable  for  the  aatu  of  aa  inspector 
appoint«:ii  by  them  ?  The  inspeutor  appointed  by  the 
board  is  bound  to  act  as  the  board  direct  him.  That 
■«  exictly  the  position  of  the  inspector  appointed  by 
the  corporation,  who  is  bound  to  do  a!  the  board  direct 
him,  ukd  can  be  dismissed  by  the  board.  These  were 
not  acts  done  bv  a  servant  of  the  corporation,  or 
under  their  autnority,   but  were  aot«  of   a    public 


nature  done   by   a   public  oflicer   appointed  by  the 
corporation,  as  directed  by  the  statute. 

Appeal  diimiatfd. 

Solicitors    for    the     appellant,    Stijw,    Prtiton,    it 
Lyttelton,  for  Friend  if;  Tarhrl,  Exeter. 

Solioitora  for  the  reapondeut,  Oeart  &    Witlit,  for 
A.  Du^ui,  Exeter. 


April  'i,  19(K}. 


K.  B.  Div.      1 

(Lawrauc^,  J.)  j 

Pbinub  v.  Ha  worth,  (o.) 

Cvntruct — rrobate  action — CotU  to  be  paid  ou<  of  the 
estatt — Legaliig  of  contract. 

A  plaini'ff  in  a  probate  action  entrred  into  an  aijret- 
mt:iit  with  the  two  de/endanU  {one  of  toltom  wai  an 
infant)  that  ivhichtvir  of  Iht  two  willt  in  dispute  unit 
eitahtiihtd  the  coatt  of  both  pariie*  totbetuit  a*  betuiMti 
solicitor  and  client  ihould  bt  paid  out  of  the  ettate, 
vihelher  the  court  lo  ordered  or  not.  At  tbt  trial  the 
defendant  tueceeded,  tut  the  court  re/ated  to  lanction  the 
ayreement  on  behalf  of  the  infant  tle/endant  and  ordtred 
the  jilaintiff  to  pag  the  coit4  of  both  partiu  to  the  ju«(. 
The  plaintiff  thereupon  brought  an  action  upon  the 
(igreemtnt  agatnal  the  adult  defen^Ltnt  to  recover  the  eostt 
which  the  plaintiff  had  htm  ordered  to  pay  in  the 
probate  action. 

Hdd,  that  the  above  agreerntnt  wut  not  void  at  being 
(igaimi  the  policy  of  the  law  in  that  it  intended  to  nffttt 
the  admini»tratiott  of  jit§tice,  and  that  it  wa*  tnforceahlt 
m  againtf  the  defendant,  who  Wat  sui  juris. 

AoUon  tried  before  Lawraac«,  J,,  without  a  jury. 
J.  A.   Hamilton,  K.C  ,  and  £.   V.  Banket,  for  the 
plaintiff. 

St.  John  Ltdie,  for  the  defendant. 

The  facta  of  the  caae  and  the  arguments  used  are 
fuUy  set  forth  in  the  judgment. 

Ctir.  (xfv.  vitU, 

La WH ANTE,  J.— This  ease  was  tried  before  me  m  a 
short  cause  in  December  last.  The  facts  are  as 
follows ;  A  testator  died  having  left  two  willi  dated 
respectively  on  cjnaecutive  days,  the  3rd  of  March 
and  the  4  th  of  March,  1903.  Under  the  Uter  ■w'ill  the 
plaintiff  claimed  as  residuary  lega'ee,  and  under  the 
former  the  defendant  daliued  tho  estate  as  executor 
and  trustee  for  an  infant  as  beneliciary.  Proce^disga 
were  taken  in  the  Probate  Diviaion  to  establish  the 
validity  of  one  or  the  other  of  these  wills.  In  the 
course  of  these  proceedings  the  following  agreement 
was  m»de  between  the  plaintitt'  on  the  one  part  and 
the  defendant  and  the  infant  (Rebecca  Clegg)  of 
the  other :  "  We  heraby  agree  that,  whether  the  will 
dated  the  3rd  of  March,  VM'A,  or  the  will  dated  the 
4th  of  March,  1903.  is  npheld  on  the  trial  of  thia 
action  that  the  costs  as  between  a  solicitor  aud  his 
client  of  the  plaintiff  aud  of  the  defendants  Thomaa 
Ha  worth  aud  Rebecca  Clegg  ahaU  be  paid  out  of  the 
estate  of  deceased,  whether  the  court  so  orders  or  not. 
Dated  the  20th  of  February,  ia03.  William  Priuce. 
plaintiff.  Tbomaii  Haworth,  Keliecca  Clegi{,  defend- 
ants. James  Clegg,  guardian  for  defendant  B.  Olegg." 
In  the  probate  action  the  court  pronounced  in  favour 
of  the  earlier  will.  On  an  application  made  the  court 
refused  to  aanotion  the  agreement  on  behalf  of  the 
infant  beneficiary,  and  directed  that  the  plaintiff 
should  pay  the  costs  of  the  dtifeaduit  aud  the  infant. 

[a.)  Reported  by  AxAW  Hooa,  Esq.,  Bamnter-at- 
1  Law. 
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HiaHGOVKT. 


The  plaintiff  now  olaims  a  sum  of  £327  ISs.  6d., 
his  costs  as  between  solicitor  and  client  cansed  in  and 
•boot  the  proceedings.  The  defendant  refnsee  to  pay. 
on  the  g^nnd  that  the  asreement  was  and  is  void, 
as  being  A^pbut  the  poUo^  of  the  law  in  that  it 
tends  to  auect  the  adntinistration  of  iostioe.  In 
rapport  of  this  contention  the  case  of  Egerton  v. 
Earl  Broumlow  and  Othtrt,  4  H.  L.  Cas.,  at  p.  163,  was 
cited,  and  as  instances  of  the  general  principle  that 
sach  agreements  ate  void  I  was  referred  to  Thomat 
T.  Wainwrtfkt,  6  Bing.  N.  0.  174,  a  case  of  fraudulent 
pnferenoe  m  aoompoaition  with  creditors,  and  Lound 
T.  Orimtoade,  37  Gb.  D.  605,  a  case  of  an  agreement 
mste  to  roppteae  or  to  colour  certain  incifwnts  in  a 
criminal  prosecution.  It  appears  to  me  that  none  of 
these  authorities  really  touca  the  present  ease.  If  all 
parties  to  the  present  agreement  had  been  sui  jurit, 
can  anybody  doubt  that  they  might  have  made  it  ? 
Either  party  might  then  hare  charged  or  mortgaged 
his  interest,  such  ai  it  was,  in  the  fond;  ha  might 
even  have  oonvj^ed  it  absolutely  either  to  the  party 
on  the  other  siae  or  to  anybody  else.  There  is  a 
broad  distinction  between  an  agreement  which  tends 
to  divert  the  course  of  justice  and  prevent  it  reaching 
the  goal  and  aa  agreement  which  merely  regulates 
the  rights  of  the  parties  after  the  course  of  jostioe 
has  readied  its  proper  ^oal.  It  n  clear  mat  ai 
agreement  of  the  latter  kmd  is  not,  merely  as  such, 
void;  if  it  were  every  judgment  of  a  court  of 
justice  would  operate  as  a  restraint  in  alienation 
of  the  prJi>ert^  recovered.  Then  is  there  any 
special  prohilHtion  against  a  snooessfol  claimant 
to  a  fund  or  estate  agreeing  to  pay  out  of  a  fund 
or  eatate  if  and  when  recovered  by  him  the  costs 
of  the  nnsufioewful  olaimaat?  It  ia  SMd  that 
ord.  65,  r.  14a,  makes  raoh  an  agreement  invalid. 
That  rule  provides  that  the  oosto  occasioned  by  any 
untnoceesfnl  claim  or  nnsnccesaf  nl  resistance  to  any 
claim  to  any  property  shall  not  be  paid  out  of  an 
eetote  unless  the  j  odge  otherwiie  orders.  But  that  is 
merely  a  rule  of  practice  indicating  what  order  shall 
under  ordinary  oironastenoes  be  nude  in  proceedings 
before  the  court ;  it  does  not  in  any  way  affect  the 
ooi^daot  of  the jpartiee  after  the  order  of  the  court  has 
been  made.  £1  other  words,  it  is  quite  consistent 
with  the  judge's  order  directinK  the  c  lets  to  be  paid 
by  the  pwties  that  one  party  shall  agree  to  pay  the 
other  party  his  costs,  and  to  pay  them  out  of  what 
fund  he  pleases.  I  come,  therefore,  to  the  conclusion 
that  if  the  parties  to  this  agreement  were  all  of  age 
there  would  be  nothing  to  prevent  them  from  making 
this  agreement  The  difficulty  is  caused  by  the  fact 
that  one  of  the  persons  who  signed  the  oonteaot  is  an 
ioiant,  and  it  is  contended  &at  without  ^e  other 
person  he  the  defendant  cannot  in  fact  perform 
his  promise  to  pay  the  pluntiff  s  oosti  out  of  the 
ectate.  But  when  an  action  is  brought  against  a 
person  for  breach  of  contract  to  do  an  act  it  is 
not  generally  an  answer  to  say  that  he  is  unable 
to  do  it;  the  mere  inafaili^  of  the  defendant  to 
perform  his  contract  speciBcally  is  immatcoial  to  the 
question  of  his  liability  to  the  plaintiff  for  wm-per- 
romance  except  in  oases  whdn  his  promise  is  condi- 
tional upon  his  ability  to  perform  it.  I  do  not  think 
that  the  pronise  of  the  defendant  in  the  present  case 
was  subject  to  anv  such  condition. 
^  Probably  the  Lability  of  either  party  was  condi- 
tiooal  upon  one  or  the  other  of  the  two  wills  being 
n{dield,  and  if  neither  party  succeeded  in  estoUishing 
the  will  under  which  he  clMmed,  the  agreement  as  to 
payment  of  oosti  would  not  bind  either.  But  I 
cannot  see  that  this  wreement  wat  subject  to  any 
other  condition.  If  the  plaintiff  had  succeeded  in 
establishing  the  will  of  the  4th  of  Marjh,  I  cannot 
doubt  that  he  would  have  been  liable   under  the 


agreement  to  pay  the  defendant's  costs,  and  I  oan 
see  no  reason  why  the  lialnlity  of  tlie  defendsot  -mba 
has  succeeded  should  be  limited  by  any  oonditioas 
which  are  not  reciprocal  on  botii  sides.  It  oionot  b» 
suggested  that  his  liability  was  intended  to  be  eon- 
ditional  upon  the  infant  being  jointly  liable  with  him 
bectuse  on  a  mattsr  of  law  he  must  be  taken  to  have 
known  that  the  infant  was  incapable  of  binding  her- 
self by  an  agreement  such  ai  tiiii.  A  promise  by  two 
persons  to  pay  a  sum  of  money  is  in  law  a  promise 
th«t  they  or  one  of  them  will  pay  it,  and  one  of  them 
may  be  sued  upon  it ;  his  only  ris^t  is  to  ff^  ky 
summons  to  have  the  other  jcwied  as  defMoaa^ 
which  has  not  been  and  oould  not  be  done  in  this 
case,  as  the  oo-contractw  is  an  infant.  It  wpptmt*, 
therefore,  that  the  defendant  has  i»omiaed  for  good 
consideration  that  the  plaintiff's  costs  shsll  be  paid  oat 
of  the  fund.  He  cannot  pmform  this  promise.  The 
promise  is  not  conditional  upon  the  hiq[>peoing  of  aa 
event  which  has  not  happned.  The  remit  ia  that,  on 
the  authority  of  Bradlty  v.  Htaik,  3  Sim.  513,  he  is 
liable,  and  there  must  be  judgment  for  the  pUintS 
for  the  amount  claimed. 

JuigiMRt  for  the  plaintiff. 

Solicitor  for  plaintiff,  J.  C.  Jtukton,  for  Steele  i 
Stede,  Burnley. 

Solicitors  for  defendants,  Shaw,  ZVwneUMi  S  Co^ 
for  BrougMon  &  Bronghton,  Aocrington. 


Liverpool  Assises. )  March  27 ;  Aug.  II; 

(Walton,  J )      j  Hov.  13. 

MoBAN,  Galloway,  &  Co.  v.  Uzislli.  (a.) 

liiHtranee  {Marine)— Ituurable  itUere$i  —  Contlnielim 
total  loee—Policjf  on  disburtemente — Adminee*  /or 
"  iieee$»arie»"—AdmiraU}f  Court  Act,  1840  (S  <{;  4 
Viet.  c.  65),  «.  6. 

The  plaintiff*,  who  had  made  advaneet  for  "  mcm- 
tarite "  within  the  meaning  0/  3  A  4  Viet,  c  65,  1.  6, 
cauied  themtelvee  to  be  ineured  "  at  and  from  Vaneomer 
.  .  ,  and/or  plcux*  in  the  United  Kingdom,  and  fut 
thirty  dayi  in  port  after  arrival  ,  .  .  upon  ang 
kind  of  good*  .  .  .  and  upon  the  body  ...  0/  and  t* 
.  .  .  The  Prince  Louis  ...  or  di*bitr»ementi 
again*t  the  ri*k  of  total  and  eonelruetive  total  Ion  ofiUp 
only."  The  peril*  iniurtd  againit  indnded  peril*  of  the 
*ea*.  During  the  in*ured  voyage  tlie  veied  received  n*eh 
damage  from  peril*  of  the  tea*  a*  to  amount  to  a  ew 
*tr active  total  lot*,  the  cat  of  repairing  her  exeeediM 
the  value  of  the  *hip  when  repaired.  The  plaintifi 
coUeded  the  freight,  having  a  litn  en  it  for  adeaneei, 
and  placed  it  to  the  credit  of  their  account  with  the 
ehipowner*.  ThefreiglU  thu*  rMained  wa*  ineujicient 
to  repay  the  plaintiff*  the  whole  amount  of  Uteir  advamtt. 
The  plaintiffs  had  no  lien  or  charge  upon  the  *hip. 

Held,  thai,  *ofar  a*  the  plainUfft'  claim  for  dMurte- 
mtnlt  wa*  a  claim  for  neeettarie*  within  3  ife  4  Viel.  e. 
65, 1.  6,  the  plaintiff*  had  an  in*urable  intereit  to  the 
extent  of  the  un*ati*Jied  balance  of  the  advance*.  ^ 
creditor  of  a  shipowner  who  ha*  advanced  money  for  At 
neeei»ary  di*bur»ement*  of  the  *hip  lia*  an  intanVe 
interest  in  the  debt  due  to  him  by  the  ehipoumer  for  such 
neceuariet.  Such  a  debt  carrie*  with  it  the  legat  right  to 
*eize  the  ship  in  an  action  in  rem.  The  debt  i*  dijferttt 
from  ordinary  debt*,  at  the  law  give*  to  a  creditor  fur 
necei*arie*  a  kind  of  etcurity  which  ordinary  ertditonio 
not  po**e**.  When  the  *hip  i*  at  *ea  the  erediler  fir 
neceetarie*  fia*  a  real  intereet  in  it*  safety. 

(a.)  Reported  by  W.  T.  TuBTOir,  Bsq.,  Bartistai^ 
at-Law. 
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Action  tried  *t  the  Liverpool  Aa^wes. 

T^e  plamtiST*'  clum  wm  for  a  total  loii  under  a 
policy  of  iaBuraooe  on  diaburBeni^nta  sgaiost  tbe  ritk 
of  total  luid  comtructiya  total  losB  of  the  ibip  Prince 
LouU. 

Pid^rd,  E,C.,  and  Keogh,  for  tlie  plaintiff*. 

Carvtr,  K.C.,Kad  Lhwtlyn  Davin,  for  the  defendants, 

The  facts  and  argument  appear  in  the  judgment. 

Mat-ch  27,  laOj.— Waltow,  J.,  delivered  the  follow- 
ing uoondered  judgment :  In  this  case  the  plaintiffs' 
claim  is  nndcr  a,  marine  policy  dated  the  2Qd  of  Jun?, 
1903,  sttbiicrihed  by  the  oefendtinls  for  a  aum  of  £500. 
The  terms  of  the  policy  in  so  far  aa  they  are  material 
for  the  purposes  of  thia  case  are  aa  foUowa  ;  "Be  it 
known  that  Moran,  Galloway,  &  Co.,  aa  well  in  their 
own  name  aa  for  uid  in  the  name  and  names  of  all 
and  OTery  other  peraon  or  peiams  to  whom  the  aame 
doth  may  (or)  ihall  appertain  in  part  (or)  in  aU  doth 
make  aaBurance  aui  cauie  themfelres  and  them  and 
evefj  of  them  to  be  insured  losrt  or  not  loat  at  and 
&om  YsQconver  and/or  Puget  Sound  or  any  porta 
aad/oT  places  in  the  Ui>ited  Kingdom  and  for  thirty 
dayi  in  port  after  arrival  however  employed  npon 
any  kind  of  goods  and  meruhandi/es  and  also  upon  tbe 
body,  tackle,  apparel,  ordnance,  munition,  artillery, 
boat,  and  other  furniture  of  and  in  the  good  ship  or 
Twsel  called  tho  Prince  Louii,  the  said  ahip,  &.c  , 
goods  and  merchandizes,  &c,,  for  so  much  as  concema 
the  asinred  by  agreement  between  the  assured  and 
assurers  in  thia  policy  are  and  shall  be  valued  at " — 
that  is  printed ;  then  these  words  are  written  :  "  On 
ditbtirtenients  against  the  risk  of  total  and  constiuctiye 
totftl  Ums  oi  ship  only."  The  perils  insured  against 
included  perils  of  the  seas,  Tlie  Prince  Louia  waa  a 
foreign  ship,  which  at  tbe  date  of  the  policy  and  at 
tbe  time  of  her  uonatructive  total  loss  belonged  to  a 
company  which,  as  I  underatand,  was  a  foreign  atngle 
■hip  company,  though  my  judgment  does  not  depetid 
upon  this  latter  awumption.  The  plaintiffs  were  the 
agents  for  the  ship  in  this  country.  Some  of  the 
memben  of  the  finn  own  sharea  in  the  company 
which  was  the  owner  of  Tht  Frintr.  LotiU,  but  it  was 
not  contended  that  thia  was  material  for  the  purposes 
of  this  oa«e.  The  plain  tifftt,  sa  ship's  agents,  had 
dming  the  years  1900,  1901,  and  1902  made  advances 
for  the  Bhip'f  disbursements,  and  at  the  date  of  the 
policy  and  of  tbe  alleged  loss  the  shipowners  were 
indebted  to  them  in  a  considerable  amount  on  account 
of  such  advances.  Some  of  the  advances  were  made 
(or  the  purposes  of  the  voyage  covered  by  tbe  policy, 
h>at  ft  laige  part  of  tbe  advancea  had  b^n  made  before 
tb»  OGBinencement  of  such  voyage,  and  for  other 
pBipoaM.  The  defeudanta  have  admitted  that  the 
aAnaaet  were  in  fact  made,  and  were  made  for  the 
ptmxwei  mentioned  in  the  plaintiffs'  account, 

l^e  question  arose  at  the  trial  whether  tbe  advances 
■were  "  neceuaries "  within  the  meaning  of  the 
Admiralty  Court  Act,  1840  (3  &  4  Vict,  c,  65),  s.  6,  and 
whether  at  the  date  of  the  policy  and  the  loss  the 
phuotifl*  were  entitled  to  recover  the  amount  owing  io 
them  on  account  of  such  advances  by  an  action 
in  rem  in  the  Admiralty  Division.  This  question 
waa  reserved.  For  the  purposes  ot  this  judgment, 
I  atflume  that  at  the  date  of  the  policy  and 
of  the  loas  the  owners  of  The  Prince  Loitk  were,  and 
still  are.  indc^bted  to  the  plaintiffs,  first  on  account  of 
dtabuTfremeiits,  and  secondly  on  account  of  disbursc- 
lu^its  wLich  were  for  "  necetsariee "  within  the 
meamogof  i  &  i  Vict.  c.  05,  a.  6.  The  Friuct  Louie 
loaded  under  charter  a  cargo  of  timber  at  Vancouver 
in  April,  1902.  She  sailea  with  auch  cargo  on  the 
ioaured  royagt;  on  the  lat  of  May.  She  arrived  in 
CaidS  Boada  on  the  24th  of  November,  and  docked 


for  discharge  on  the  2^th  of  November i  Her  cargo 
waa  all  discharged  by  the  t  Sth  of  Decem'^f  r,  and  the 
freight  thereon  was  earned  and  paid  to  the  plaintiffi* 
at  agents  for  the  owners  of  tbe  ship.  She  removed  to 
another  berth  to  reoeive  stiffeniog  and  h  cargo  of  coals 
under  a  freib  diarter,  and  received  her  stiffeniog  on 
the  20th  of  December.  Tbe  loading  was  not 
proceeded  with,  and,  by  reason  of  two  survey  report*, 
dated  respeclively  the  12th  of  .January  and  the  23rd 
of  January,  1903,  and  a  speci&oa'ion,  dated  the  24th 
of  January,  1903,  it  was  fouud  that  the  coat  ot 
repairing  her  would  exceed  the  value  of  the  ship  when 
repaired.  The  condition  of  Ihe  ship,  as  found  by  auch 
surveys,  was  due  to  straining  in  bad  weather  and 
perils  of  the  sea  between  the  1st  of  Slay  and  the  2ith 
of  November,  1902.  It  was  admitted  that  the  ship 
did  become  a  construotive  total  loss  in  consequence  of 
damage  which  she  received  at  sea  during  the  voyage 
in  qnettiom.  It  was  admitted  that  the  plaintiffs  ware 
entitled  to  collect  tbe  freight,  and  had  a  lien  upon  it 
for  the  amount  owing  ta  them  for  advances.  The 
plaintiffs  received  and  retained  the  freight,  and  placed 
it  to  the  cradit  of  their  account  against  tbe  ship- 
owners. The  plaintiffs  had  no  lien  or  charge 
of  any  kind  upon  the  ship.  The  defendants 
admit  that  tlie  plaintiffs  had  an  insurable  interest 
in  disbursements  in  so  far  as  there  was  a  lien  for 
them  upon  the  freight,  but  no  further  ;  they  admit 
that  such  interest  was  insured  by  the  policy,  but  say 
that,  iDa^mnch  as  the  freight  was  received  by  the 
plaintiffs,  there  was  no  loss.  The  plaintiffs  contend 
that  independently  of  their  lien  upon  the  freight  they 
had  an  insurable  interest  to  an  amount  equal  to  the 
value  of  the  ship  in  respect  of  what  was  owing  to 
them  for  disbursements,  whether  secured  by  any 
charge  or  lien  on  tbe  ship  or  not ;  that  auch  interest 
was  insured  by  the  policy,  and  inaamuch  as  there  ij 
gtiU  a  conaiderablH  sum  owing  to  them  after  giving 
credit  fer  the  freight  received,  they  have  suffered  a 
loss  in  respeot  of  which  they  are  entitled  to  be  indem- 
nified under  the  policy. 

Before  proceeding  further,  I  may  point  out  that, 
in  the  case  of  an  ordinary  shijwwner'a  policy 
on  diiburaementa,  no  queationa  arise  such  ai  have 
to  be  considered  in  the  present  CHse.  In  such  cases 
the  diaburaements  represent  eipenditnre  by  the 
shipowner  either  on  his  ship  or  for  the  purpose  of 
earning  his  freight,  and  such  polidei  are  in  the 
nature  ot  insurances  of  the  shipowner,  either  upon 
hia  ship  or  upou  his  freight.  And  even  in  cases  of 
insurances  effected  after  the  Admiralty  Court  Act, 
ISJO,  and  before  the  decision  of  the  Court  of  Appeal  iu 
The  IJtinrich  Bj4ni,  33  W.  B,  719,  10 P.  D.  44,  effected 
by  the  shipa'  agents  as  in  the  present  caae  on  disbnrae- 
menta  for  necessariea  supplied  to  a  ship,  it  was  not 
likely  that  any  such  qaeaiaon  aa  I  have  now  to  con- 
sider would  arise,  For  it  was  commonly  supposed 
before  the  decision  in  Tht  Heinrith  Sjom  that  the 
Admiralty  Court  Act,  1840,  had  given  a  maritime 
lien  for  neoessaties  (see,  for  instance,  Williams 
and  Bruce's  Admiralty  Practice  (2Qd  ed.,  1886), 
p.  1831;  and  if  there  waa  a  maritime  lien,  there  was  an 
maurable  interest.  Since  The  Hetarich  Bjiirn,  decided 
ia  188o,  the  question  which  I  have  now  to  decide  has 
not,  so  far  OS  I  know,  been  considered  or  decided  in 
aDV  caie  which  has  come  before  our  courts.  This, 
however,  may  be  to  some  extent  due  to  what  I  believe 
is  a  common  practice  of  insuring  disbursements 
"  under  honour  "  policies  upon  whioh  no  action  can 
be  brought. 

The  question  whioh  has  to  be  determined  in 
this  action  is  whether  the  plaintiffs  have  lost  by  perils 
of  the  aea  anything  in  which  they  had  at  the 
time  of  loss  an  insurable  Interest ;  and,  if  so,  what 
waa  the  unooni  of  auch  loss.    In  Uie  first  place,  it  is 
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oonTenient  to  conaider  whether  the  plaintiffii  had  amy 
innirable  interest.  In  dealing  with  this  question,  a 
further  question  sometimes  arises,  whether  tne  interest 
of  the  assured  was  sufficiently  described  in  the  policy ; 
but  no  such  question  arises  in  the  present  case.  Tbe 
plaintiffs!  interest  was  in  respect  of  their  advances, 
■ad  it  has  been  admitted  that  such  interest  is 
sufficiently  described  in  the  policy  as  "disburse- 
mMits";  and  this  desctii>tion  is  perhaps  a  little 
amplifled  !» the  words  which  follow — that  is  to  say, 
"  against  the  risk  of  total  and  constructiye  total  loss 
of  snip  ooIt."  I  majr  add  that  Uiis  admission  which 
was  made  before  me  in  chambers  did  not  involve  an 
admission  that  lite  plaintiffs  had  an  insurable  interest. 
What,  then,  was  the  plaintiffs'  interest?  They 
clearly  had  an  interest  in  the  debt  which  was  due  to 
them  on  account  of  their  disbursemento ;  or,  in  other 
words,  in  their  legal  ri^ht  as  creditors  of  the  ship- 
owners. But  this  legal  right  was  in  no  sense  dependent 
on  the  safe  arrival  M  the  ship.  It  remained  the  same 
whether  the  ship  was  lost  or  not.  It  was  not,  and 
iras  not  capable  of  being,  exposed  to  the  perils 
insured  against.  It  was  never  at  risk  under  the 
policy.  It  was  not  lost.  As  was  said  by  the  court 
u  Stainiattk  t.  Faming,  11  0.  B.  61,  at  p.  89, 
"A  mere  debt  ...  for  repairs  and  disburse- 
ments could  not  legally  be  made  tbe  subject  of  an 
insuramoe."  I  think,  therefore,  that  the  fact  that  the 
plaintiffii  were  interested  in  the  debt  merely  as  a  debt 
did  not  give  them  any  insurable  interest.  What  other 
interest  in  respect  of  tiieir  disbursements  had  the 

flaintiffiP  They  had  a  charge  or  lien  on  the  freight ; 
at  this  they  have  not  lost ;  on  the  contrary,  it  has 
been  fully  satisfied.  The  plaintiffs,  however,  contend 
that  they_  had  an  interest,  not  meraly  in  fr^ht,  but 
in  the  ship  itself  at  the  practical  security  for  the  pay- 
ment of  what  was  owing  to  them  by  the  shipowners. 
They  say  that  the  ship  was,  after  tiie  freight  was 
exhausted,  if  not  the  omy,  at  all  events  the  principal, 
asset  of  the  shipowners,  and  that  the  recovery  of  Hhe 
debt  owing  to  the  plaintiffs  for  their  advances  was  in 
fact  dependent  on  the  safe  arrival  of  the  ship.  It  was 
not  proved  that  the  recovery  of  the  debt  was  in  fact 
dependent  on  the  safe  arrival  of  the  ship.  There  was 
no  evidence  bef<we  me  to  show  that  the  debt  may  not 
still  be  reeoverable  from  the  shipowners.  The  plaintift* 
case  in  this  respect  cannot  be  put  higher,  I  think,  than 
this,  that  the  recovery  of  the  debt  was  rendered 
less  certain  and  more  difficult  by  the  loss  of  the 
ship.  Assnining  that  in  this  sense  the  recovery  of  the 
taioont  due  for  disbuisements  was  dependent  on  the 
safe  arrival  of  this  ship,  did  this  give  to  the  plain tiffi, 
who  had  no  charge  or  lien  of  aay  kind  on  toe  diip  at 
the  time  of  the  Jbss,  an'insurabw  interest  under  the 
polioy  ?  As  was  explained  by  Lawrence,  J.,  in  the 
opinion  delivered  by  him  in  tbe  House  of  Lords  in 
Lueenar.  Craufard,  2  Bos.  &  P.  N.  B.  269,  at  p.  302, 
an  interest  which  is  not  in  the  nature  of  a  property 
legal  or  equitable  in  the  things  exposed  to  maritime 
perils  may  still  be  insurable.  "Where,"  says  the 
learned  judge,  "  a  man  is  so  dronmstenoed  with 
respect  to  matters  exposed  to  certain  risks  or  dangers 
as  to  have  a  moral  certainty  of  advantage  or  benefit 
but  for  those  risks  or  dangers  he  may  be  said  to  be 
interested  in  the  safety  of  the  thing.  To  be  inter- 
ested in  the  preservation  of  a  thing  is  to  be  so  circum- 
stanced with  respect  to  it  as  to  have  benefit  from  its 
existenoe,  prejodioa  from  its  destruction."  He  then 
proceeds  to  show  that  it  is  no  valid  objection  to  these 
propoeitionB  that  the  interest  is  liaUe  to  be  afiiected 
by  other  matters  than  the  perils  insured  against ;  and 
he  sums  up  His  opinion  upon  the  question  in  these 
words :  "  It  seems  to  me  that  the  contract  of  marine 
insurance  may  extend  to  protect  every  Und  of 
interest  that  may  subost  in,  or  be  dependent  upon, 


things  exposed  to  the  dangers  to  which  mazitims 
adventures   are  subjected;  and   I   am   not    aware 
that   by   the   laws   of   this   country  it   hai    been 
reduced    within    narrower    limits."    It  is  unneces- 
sary to   cite   cases   to  show  that   this   opinion  of 
Lawrence,  J.,  has  always  been  aooepted  as  a  correct 
statement  of  the  law.    If  it  stood  alone  and  without 
further  explanation,  it  seems  to  me  that  the  plaintiffi 
might  have  good  g^unds  for  contending  that,  as 
creditors  of   a  single  ship  OMnpany,  tbqr  liad  an 
interest  dependent  on  the  safety  of  the  company's 
ship ;  an  interest  just  as  insurable  as  the  intMest  of 
a  (xeditor  in  the  life  of  his  debtor.    But  I  think  that 
in  the  latter  part  of  the  same  oinnicm  Lawrence,  J., 
himself  indicates  clearly  that  the  words  "  int«nst 
dependent  upon  things  exposed  to  the  dangen  to 
which  maritime  adventures  are  rabiected"  require 
further  definition.  In  Lucena  v.  Craufurd,  the  asrared 
were   commissioners,  whose   duty  it  was   under  a 
statutory  commission  to  take  charge  of  Dutdi  vessels 
and  cargoes  "  which  had  been  or  might  thereafter  be 
detained  in  or  brought  into  the  ports  of  tfie  United 
Kingdom."      Before    the   commission   was   issued, 
certain  Dutch  vessels  and  their  cargoes  had  been 
seized  by  order  of  the  British  Government  for  the 
purpose  of  being  brought  to  this  country.    After  the 
commission  was   issued  the  oommissionerB   inauied 
these  ships  and  their  cargoes.    Thb  ships  with  their 
cargoes  were  lost  before  arrival  in  this  country,  aad 
the  commissioners  brought  an  action  upon  the  polioy. 
Under  these  circumstances,  Lawrence,  J.,  after  ttatinr 
the  general  pcindplee  in  ttie  words  which  I  have  read, 
expnssed  his  opinion  that,  as  the  purpose  and  object 
of  the  commission  was  only  to  take  care  of  the  Dutch 
property  after  its  arrival  in  England,  and  the  oomniii- 
siooers  till  then  had  not  any  power  to  interfere  with  it, 
and  could  not  in  their  character  of  commissioners  suffic 
any  damage  by  a  loss  happening  before  they  had  any 
oncem  in  the  ships  or  goods,  they  could  not  be  snd  st 
the  time  of  the  loss  to  have  had  any  insnraUe  interest 
The  same  view  was  adopted  by  Lord  Eldon,  Ixnd 
Erskine,  and  apparently  oy  Lord  Eltenborough,  the 
noble  lords  who  heard  tiie  appeal.     In'  the  words  of 
Lord   Eldon    (at  p.  323):    "  Bxpectetioii,  though 
foundad   upon   the    highest    probability,   was  not 
interest,     and      it     was     equally     not     interMt 
whatever     might     have     been     the     cbanoes    is 
favour  of  the  expectation."      Without  citing  later 
oases  it  is  sufficient  to  sa^  that,  in  my  opinioo,  the 
result  of  the  authorities  is  that,  althooj^  an  tntereit 
to  be  insurable  is  not  neoefsarily  a  right,  .legal  or 
equitable  in.  or  charge  upon,  the  property  or  ariiiog 
out  of  the  ownership  of  the  subjeot-matter  expoerdto 
the  risks  insured  against,  and  although  any  mtenst 
may  be  insured  which  is  dependent  on  the  safsty  of 
the  thing  exposed  to  sn«di  risks,  still  H  must  in  aD 
cases  at  the  time  of  the  loss  be  an  interest  legal  or 
equitable,  and  not  merely  an  expectation,  however 
probable.     In  so  far  as  uie  plaintiffi'  claim  depsndi 
upon  the  fact  that  they  were  ordinary  tmsecnrsd 
creditors  of  the  shipowners  for  an  ordinary  unseonrad 
debt,  I  am  satisfied  that  it  must  foiL     The  prob- 
ability that  if  the  debtor's  ship  should  be  lost  hs 
would  be  less  able  to  pay  his  debts  does  not,  in  mj 
j  advent,  give  to  the  creditor  any  interest,  l^tl  or 
eqmtable,  which  is  d^Mndent  upon  the  safe  vrirtl 
of  the  ship.    In  such  a  case  all  that  the  creditor  )m, 
all  that  he  can  lose  by  the  loss  of  the  shq>,  is  •» 
expectation.    I  do  not  think  that  the  creditor  of  s 
shipowner    has    an  insurable  interest   in  all  th* 
shipowners'  property  which  is  exposed  to  maiitisM 
risks       This  appears  to  me  to  be  assumed  by  tbe 
court  in  the  case  of  Stainharik  v.  Ftnnii^j,  wUdi  I 
have  already  dted ;  and  as  far  bade  at  in  the  teoood 
,  edition  of  Arnonld  on  iCarine  Intunaoe,  ^HSUHA 
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in  IS-5T,  I  find  an  Americau  case  cited,  apparently 
witli  approval,  in  wWuh  it  was  decided  that  "adTauceB 
for  repairs  of  ship  give  no  insurable  interest  in  the 
ship  unless  when  secured  by  a  lien  by  law  or  con- 
tract"  (p.  329), 

Bnt  a  farther,  and  to  my  mind  much  more 
difficult,  question  romains  to  be  considered.  It  is 
•aid  that  the  plaintiffs  in  the  present  case  bad  more 
than  an  expectation,  beoanse  they  had  the  right  under 
the  Admiralty  Court  Act,  18-10,  to  proceed  in  rem  for 
the  recovery  of  the  amount  owing  to  them.  I  assume, 
for  the  purpojes  of  this  judgment,  that  the  dtaburso- 
ments  in  question  were  made  for  neoes«artFS  within 
the  meaning  of  the  Act  At  the  date  of  the  policy 
tmd  at  the  date  of  the  loss  the  position  of  the  plaintifTs 
was  thi«.  They  bad  advanced  moneys  for  the  neoee- 
■aries  of  The  rrincf  Louis.  The  ehip  was  at  sea  on 
her  Toyage  to  Cardiff.  The  plaintiffs  had  a  right 
which  entitled  them  imniedtatply  afttr  the  arrival  of 
the  ship  st  Cardiff  to  arrest  her  under  process ;  and  by 
■o  doing,  in  the  language  of  Dr.  Lushin^tou  in  The 
Volant.  I  W.  Rob,  383,  cited  by  Pry,  L.J.,  in  delivpr- 
mg  the  judgment  of  the  Court  of  Appeal  iu  The 
Beinrich  DJSrn,  to  obtain  "  security  for  jirompt  and 
immediate  T»yinent,"  If  the  ship  was  lost,  the  right 
to  obtain  this  security  on  Thf  Prince  Lomt  was  gone, 
Was  this  a  real  risk  which  underwriters  may  be  asked, 
in  consideration  of  an  adequate  premium,  to  under- 
take 't  And  if  they  do  undertake  it,  is  the  contract  a 
binding  contract  ?  There  is  no  donbt,  to  my  mind,  as  to 
the  reaiity  of  the  risk.  Tlie  foundation  of  the  rules  as  to 
ioaorable  interest  is  that  the  contract  of  marine  iiisiir- 
ance  is  essentially  a  contract  of  tudemsity .  TJnleas  the 
a«8nr©d  ii  exposed  to  a  real  loss  by  the  perils  insured 
against,  the  contract  is  not  a  contract  of  indemnity, 
but  is  a  mere  wagering  contract,  and  cannot  be 
enforced.  I  am  satisfied  that  a  contract  such  as  I 
have  indicated,  and  such  as  is  contaiDed  in  the  policy 
now  in  qoestion  (in  bo  far  as  it  extends  to  cover  the 
plaintiffs'  interest  in  respect  of  necessaries),  is  not  a 
wagering  contract,  and  is  a  contract  by  which  the 
plaintiffs  were  protected  from  the  risk  of  a  real  loss, 
I  agree  with  what  is  said  by  the  authors  of  the  Digest 
of  the  Law  of  Marine  Insurance,  Mr.  Ch  aimers  and 
Mr,  Owon,  at  p.  9  of  the  edition  of  ISIOI,  and  I 
borrow  their  language:  "  The  definition  of  insarable 
interest  has  been  continuously  expandiug,  and  tlidit 
in  some  of  the  older  cases  which  would  ti?ad  to  narrow 
it  most  be  accepted  with  caution."  I  fully  appreciate 
the  argument  founded  upon  the  deciHiun  of  the  Court 
of  Appeal  in  The  Htinrkh  BjVrn,  JO  P,  D.,  at  p.  54  : 
"  The  arrest  of  a  vessel  under  the  statuta  *' — that  is, 
3  &  4  Vict,  c,  fi5 — "  ia  only  one  of  several  possible 
kltemative  proceedings  ad  fttnilanilam  jnriidirtionem  ; 
no  right  in  the  ship  or  against  the  ship  is  created  at 
any  time  before  the  arreit ;  it  has  no  relation  back  to 
any  earlier  period  ;  it  ia  available  only  agniost  the 
property  of  the  person  who  owes  the  debt  for  necea- 
eariee  ;  and  the  arrest  need  not  be  of  the  ship  in 
question,  but  may  be  of  any  property  of  the  defendant 
within  the  realm.  The  two  proceedings  " — the  Lord 
Justice  is  speaking  of  proceedings  where  there  is  a 
toaritime  lieu,  and  proceedings  where  there  is  only  a 
right  to  arrest  in  rcra  ad  fundandam  jwrindidionem  — 
*•  the  two  proceedings,  therefore,  though  approaching 
one  aaother  in  form,  are  different  in  sabstance  ;  in  the 
one  case  the  arrest  is  to  give  effect  to  a  pre-existent 
lioD,  in  the  other,  the  arrest  is  only  one  of  several 
attemative  modes  of  procedure,  because,  to  use  the 
language  of  Dr.  Luibington  in  The  Volant,  '  it  offers 
the  greatest  security  for  obtiiining  substantial  j iiafiio 
in  furaisfaiug  a  security  for  prompt  and  immediate 
payment.'  "  Bat  this  decision  comes  only  to  tiiis, 
that  there  is  no  maritime  lien,  no  charge  upon  the 
tMp  for  neoeMariea.  But  there  may.  as  I  have  shown, 


be  an  insurable  intt'rest  without  any  such  charge  of 
lien.  It  is  no  sound  answer  to  the  plaintiffs'  con- 
tention U]]on  this  point  to  say  that  the  plaiutiffii' 
right  to  obtain  a  security  on  the  ship  might  be 
defeated  by  perils  other  than  those  insured  ag^nat. 
This  difficulty  is  dealt  with  by  Lawrence,  J.,  in 
Lneena  v.  Crau/ur>l,'2.  Bos.  &  P.  N,  E..  at  p.  303.  I 
think  there  is  a  distinction  between  the  position  of  a 
creditor  for  an  ordinary  debt  who  baa  no  right  to 
arrest  the  property  of  his  debtor  except  after 
judgmenti  under  a  writ  of  execution,  and  the 
position  of  the  plaintiffs  in  this  case.  To  hold  that 
there  was  an  insurable  interest  in  this  case  will  not 
offend  against  the  principle  of  the  rules  as  to 
insurable  interest,  or  against  any  decision  of  onr 
courts.  To  hold  that  there  was  no  insurable  interest 
would,  I  think,  be  to  impose  an  unnecessary  fetter 
upon  b^iaineas,  which  seems  to  me  very  ordinary  and 
reasonable  business,  ia  no  way  tainted  by  the  vice  of 
wagering  or  gaming.  Therefore  I  hold  that,  to  the 
ex^ent  to  which  the  jilaiutiffa'  claim  for  disbursements 
was  a  claini  for  necessaries  within  3  &  4  Yict,  c,  65, 
8,  6,  they  had  an  insurable  interest.  There  remiuns 
the  question  whether  there  was  any  and  what  loss, 
and  that  may  involve  an  investigation  of  facte,  and 
further  argument  on  questions  of  law.  Those  questions 
are  still  open. 

On   the     11th     of    August,    lOOd,    the    following 
considered  judgment  was  delivered  : 

Waltots,  J. — In  this  cose  the  plaintiffs  claim  upon 
a  marine  policy  underwritten  by  the  defendants,  by 
which  the  plaintiffii  caused  themselves  to  be  insured 
at  and  from  Vancouver  and/or  Puget  Sound  to  any 
ports  and/ or  places  in  the  tin i ted  Kingdom  and  for 
thirty  days  in  port  after  arrival  however  employed  in 
the  good  ship  or  vessel  called  The  Frina  Lotiii,  and 
by  the  terms  of  the  policy  it  was  expressed  to  be  upon 
diebnrsementa  against  the  risk  of  total  and  constructive 
total  loss  of  ship  only ;  and  the  plaintiffs  allege  that 
the  vestel  became  a  constructive  total  loss,  and  they 
claim  the  amount  for  which  the  policy  was  under* 
written  by  the  defendants — that  was  the  sum  of 
£•500.  It  was  a  policy  for  £500  on  disbursement! 
against  the  risk  of  total  and  conBtructiva  total  loss  of 
the  ship  only.  The  facts  were  to  some  considerable 
extent  admitted.  The  defendants  iu  their  defence 
expressly  admitted  that  The  Pf litre  Louis  loaded 
under  charter  a  cargo  of  timber  at  Vancouver  in 
April,  10O2  ;  that  she  sailed  with  such  cargo  on  the 
insured  voyage  on  the  1st  of  May ;  arrived  in  Cardiff 
Eoads  ou  the  Sitli  of  Novemlx'r,  and  docked  for  dis- 
charge ou  the  2iJth  of  November.  Her  cargo  was  all 
dijcbarged  by  the  I«th  of  December,  and  the  freight 
thereon  was  esmed  and  paid  to  the  plaintiffs  as  agents 
for  the  owners  of  the  ship.  She  moved  to  another 
berth  to  receive  stiffening  and  a  cargo  of  coals  under 
a  fresh  charter,  and  received  her  atiffeuiug  on  tbo  20th 
of  December.  The  loading  was  not  proceeded  with, 
and  by  reason  of  two  survey  reports  dated  respectively 
the  12th  of  January  and  the  23rd  of  January,  IPO.'S, 
and  a  specification  dated  the  24  th  of  January,  1903,  it 
was  fo»md  that  the  cost  of  repairing  her  would  exceed 
the  value  of  the  ship  when  repaired.  The  condition 
of  the  ship  as  found  by  such  surveys  was  due  to 
straining  in  bad  weather  and  perils  of  the  seas 
between  the  1st  of  May  and  the  24th  of  November, 
r,»02. 

The  (idmission  amounts  to  this,  that  the  ship  did 
become  a  constructive  total  loss  during  Uie  voyage 
up&n  which  the  disburaemonts  were  insured ,  and  that 
she  became  a  constructive  total  loss,  and  therefore  the 
loss  occurred  some  time  before  the  24th  of  November, 
1902. 

Now,  the  first  question  that  arose  in  this  case  was 
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wbelher  the  plaintiffi  had  any  inturable  interest ;  and 
after  argmnent  and  consideration  I  have  akeady 
held  that  a  creditor  o!  the  tLipowner  who  has 
advanced  money  for  the  neoeasary  dishnraeineiits  of 
the  ship  has  an  insurable  interest  in  the  debt  due  to 
h'"!  by  the  shipowner  for  such  necesiaries.  I  have 
held  that  such  a  debt  carries  with  it  the  le^l  right 
to  sdza  the  ship  in  an  action  in  rem,  and  is  in  this 
respect  different  from  ordinary  debts,  as  the  law  gives 
to  a  creditor  for  neoesaaiiej  a  kind  of  security  which 
ordioary  creditors  do  not  possess.  When  the  ship  is 
at  sea  the  creditor  for  neceasaries  has  a  real  interest 
in  its  safely. 

Hanng  already  decided  that  if  the  pUistiS*  had 
a  good  claim  for  necessaries  at  the  date  of  the  loss 
they  had  on  insiwuble  interest,  it  becomes  necessary 
to  consider  whether  they  iu  fact  had  aach  a  claim, 
and  if  ao,  whether  they  hare  aviffered  any  loss  by  the 
loss  of  the  ship. 

Now,  the  plaintiffs'  accounts  abow  disbursementa 
made  by  them  for  various  puipoaet  up  to  the  end  of 
1902— that  is  to  say,  up  to  iha  3 lit  of  DeoembeT, 
1902,  amounting  to  £6,433  6i.  4(1.,  but  of  that 
£3,443  it  id  admittefl  by  the  plaintiffs  that  £24  j  Ss.  Td. 
were  for  tbiugs  which  were  not  necessaries.  It 
further  appears  that  aome  of  the  disbursements  con- 
stituting the  jC5,433  were  made  after  the  date  of  the 
loss,  and  those  amount  to  £74  lis.  lOd,  Deducting 
thoae  two  items,  which  taken  together  amount  to 
£320  0'.  od.,  from  the  £o,4;i3  Bs.  4d,,  it  leaves 
£5,113  Ss.  lid.  for  diabuiaements  made  before  the 
date  of  the  lots,  and  which  arc  alleged  by  the  plain- 
tiffs to  be  moneys  advanced  or  spent  for  necessaries. 
Bat  again  there  must  be  a  deduction  made  because 
before  the  loss  certain  sunn  amounting  to  X86S  5i.  3d. 
had  in  fact  been  received  which  reduced  the  debt 
owing  for  ntcesaariea  at  the  date  of  the  loss  to 
£4,243  Oa.  Sd.  ;  therefore  we  have  this  claim  by  the 
plaintiiTs,  that  they  had  advanced  moneys  for  necessary 
disbursements  of  the  ship  to  an  amount  of  £4,'H6  Os.  8d, 
WeU,  a  considerable  discussion  took  place  before  me, 
and  argument  as  to  whether  a  very  large  number  of 
items  which  were  included  in  this  balance  of 
£4,245  Os.  8d.  should  not  be  struck  ofT  the  claim  on 
the  ground  that  they  could  not  bo  treated  os 
neceisarie«  iu  respect  of  which  the  creditor  would  be 
entitled  to  proceed  m  rem.  Just  leaving  that  point 
over  for  the  moment — I  shall  have  to  deal  with  it  in  a 
moment — it  may  be  convenieat  to  consider  how  far 
the  plaintiffs  have  been  able,  notwithstaudiog  the 
constructive  total  loss  of  the  ah'p,  to  avail  themselves 
o(  the  aecurity— I  uae  the  word  security,  not  perhaps 
in  a  technical  senae,  but  in  a  sense  which  may  be 
sufflctently  understood  without  father  explanation — 
how  far  they  have  been  able  to  aveil  themselves  of 
their  security  upon  the  ship  and  freight  as  things 
have  happened ;  and  I  find  that  they  have  been  able 
to  avail  themaelves  of  that  seiiurity,  notwithstanding 
this  coDstructivs  total  loss  of  the  ship  to  the  amount 
of  £2,800 — that  is,  the  freight  received  plus  the  pro- 
ceeds of  the  sale  of  the  damagtid  ship.  There  was 
some  controversy  as  to  the  exact  amount,  but  that  is 
the  fij^rore  which  I  find  as  accurately  as  I  can  arrive  at 
it— £2,800, 

Well,  if  that  be  so,  the  next  question  is  whether 
the  plaintiffs  had  a  claim  fur  necessariea  at  the  date 
of  the  loss  which  exceeded  that  mm  of  £2,800, 
because  if  they  had  no  claim  for  necessaries  properly 
SO  citlled  at  the  date  of  the  losa  for  an  amount 
exceediitg  £2,800  it  is  obvious  that  thoy  have  not 
suffered  any  losp. 

I  have  ijone  through  the  very  numerous  items  in 
the  plaintiff*'  account  making  up  the  £4,245.  I  have 
gone  through  them  or  made  them  up  to  a  larger 
amoiuit,  £5,433,  and  in  my  judguieat  at  any  rate  a 


very  conaiderable  ram  must  be  taken  from  that 
amount.  I  have  come  to  the  conctuiion  that  all  the 
payments  made  for  insurance  premiums  inTxat  be 
taken  off,  That  seema  to  be  the  latest  dedsion  oa 
the  subject  in  the  cine  of  The  Andre  Thfodare,  which 
was  a  decision  of  the  President  of  the  Admiralty 
Court,  which  is  reported  in  21  L.  T.  Eep.  158.  The 
insurances  amount  to  £499  1 8s.  .jd.,  I  think,  from  the 
statement  which  baa  been  supplied  to  me  by  the 
plaintiffs.  That  has  to  come  off.  Then  thoi«  is 
another  item  for  commissions  and  brokerage.  I  do 
not  think  thej  can  be  treated  aa&ecessaries.  It  seema 
to  me  that  they  simply  were  the  remuneration  or 
part  of  the  remuneration,  probably  the  principal  part 
oE  the  remuneration,  which  the  plain tiifs  reoeivM  ss 
the  general  managers  of  the  vessel  Prince  Louit, 
They  had  the  full  and  absolute  control  and  manage- 
ment of  that  ship,  which  belonged  to  a  foreign  single 
ship  company,  but  the  plain tifla  were  the  agent*, 
not  only  in  this  country,  but,  as  I  under- 
etand,  they  were  agrents  with  ample  anthority 
to  manage  the  busineas  of  that  ship  wher- 
ever she  was  on  behalf  of  the  singlo  ship 
company.  They  had  complete  control.  I  may  have 
a  word  to  a  ay  about  that  in  a  moment,  but  I  menticHi 
the  fact  here  ;  and  amongst  other  things  they  bad  to 
manage  the  business  of  tbe  ship,  the  chartering  sod 
the  collecting  of  the  freights,  and  the  insuring  and  all 
the  business  of  the  ship  ;  and  their  remuneratiaQ  or 
part  of  their  remuneration,  I  think  their  principal 
remuneration,  was  the  mmey  which  they  received  by 
way  of  commission  ani  by  way  of  brokerage,  and  that, 
I  tbink,  must  be  deducted.  There  are  a  number  of 
other  it^ws,  many  of  them  very  small  items,  but  I 
may  mention  some  of  the  larger  ones  which  I  have 
taken  off.  There  is  £24G  15s.  8d.  which  is  a  paymput 
made  for  coal  abort  delivered  at  Ebyl.  1  do  not  think 
that  can  be  treated  as  a  necessary.  There  is  a  amaller 
item,  £26  5s.  due  to  Bureau  Veritas.  There  are  some 
other  smaller  items;  there  is  £201 19s.  9d.,  for  instance, 
it  is  commission  on  estimated  freight  £204  19s.  9d,  in 
Tlie  Vancouver.  I  have  taken  that  off ;  and  there  are 
aome  other  items.  The  result  is  this,  that  sub- 
atant'tilly  after  deducting  all  those  amounta  from  tbe 
£4,245  there  is  really  nothing  left  over  and  above 
this  figure  of  £2,800,  which  the  plaintiffs  have  actually 
received  on  account  of  the  security  which  f-ey  bad 
upon  the  ship  and  upon  the  freight.  It  is,  of  course, 
extremely  difficult  to  arrive  at  an  exact  figure ;  for 
instance,  there  is  an  item  of  intere-^t,  which  is  a  sub- 
stantial item  of  £277.  That  of  course  would  have  to 
be  accurately  adjusted;  and  if  the  amount  of  the  dis- 
buraemeuts  ia  reduced  the  amount  of  interest  would 
have  to  be  reduced.  That  interest  continued  up  to 
the  31st  of  December,  whereas  the  loss  occurred  in  the 
latter  part  of  November,  so  there  would  be  little  mote 
than  a  month's  interest  to  come  off  iu  any  case. 
Then  tbe  interest  would  have  to  be  reduced.  There 
are  other  items,  but  1  think  it  is  sufficient  for  me  to 
say  that  substantially  there  has  been  no  lose,  or  if 
there  has  been  a  losa  the  amount  recoverable  would 
be  such  a  meTn  fraction  of  the  amount  clainied  that  it 
would  really  make  no  difference  in  the  result  of  this 
case  ;  and  to  arrive  at  the  matter  exactly  would  in- 
volve going  into  inquiries,  and  I  think  further 
evidence  a3  to  many  of  theee  items,  which  would  coat 
a  great  deal  more  than  the  result  would  justify. 

What  other  points  ace  there  l»ft  for  me  to  decide  ? 
I  think  there  are  one  or  two  points  which  were 
argued,  and  upon  which  I  think  I  ought  to  express  an 
opinion.  In  the  firat  place  it  is  necessary  ti  obierv« 
this  ia  not  a  valued  policy.  In  my  judgment  it 
ia  an  open  policy  for  £500.  I  quite  iqtpieciate  tbe 
argfument  that  being  a  policy  on  oisbarsementa  it  may 
be  aaid  to  be  a  policy  on  money,  and  that  yoa  do  not 
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▼alue  money.  Money  does  not  require  valuation,  it 
Tslae*  itself.  I  think  that  the  aaiue  argument  inigbt 
apply,  indeed  I  hare  heard  it  applied,  to  insuracce  on 
fieight,  which  is  very  analogous  for  many  piirposps 
to  this  in«titance.  Having  regard  to  the  uuder- 
'Writing  ctistoma  and  rates  that  have  been  laid  down 
and  to  the  dedsioni  of  the  courts,  I  think  it  must  be 
treated  m  an  op«n  policy.  If  it  is  an  open  policy,  it 
is  aa  inanrance  for  £500  on  BiiLsb  diaburaemeuts  as  the 
pMnliffd  had  at  riak  at  the  time  of  the  losa  ;  and  if 
the  digbonemfnts  beiog  neceaBarieB  amounted,  we 
•will  say,  to  £2.800,  tbeo  on  the  policy  for  £300  the 
plainti&  in  reapect  of  any  losa  would  only  be  able  to 
reoover  that  proportion  laeaaared  by  the  ratio  between 
£500 and  the  total  intoroat  at  peril— namely,  the  £2.800. 
That  rule  aeeins  to  be  jifrfectly  eatabliahed  in  all 
claseea  of  marine  insurance.  It  ia  not  neceasaiy  to 
cite  authority  for  it,  bee  suae  it  is  so  perfectly  clear 
and  BO  perftfctly  well  underatocd.  It  is  stated,  for 
Inatance,  merely  to  take  the  statement  of  it  ^  in 
Chalmer  and  Owen 'a  Digest  of  the  Law  of  Marine 
Insnrancs,  which  contains  a  number  of  propositions 
purporting  to  be  a  complete  statement  of  Oie  law  upon 
marina  insurance.  It  is  stated  in  this  way  in  section 
68  :  "Where  there  is  a  loss  recoverable  under  the  policy 
the  inaurer,  or  each  insurer  if  there  be  more  than  one, 
is  liable  for  suoh  proportion  of  the  moaaure  of  iodeaj- 
iiity  a^  the  amount  of  his  subscription  bears  to  the 
v^uo  fixed  by  the  policy  in  the  case  of  a  valued 
policy  or  to  the  iosurablo  value  in  the  caio  of  an 
unvalued  policy,"  and  the  result  is  that  even  if  the 
debt  owing  for  necessaries,  thit  is  the  plaintiff's 
claim  for  necessaries,  did  by  so  ice  small  sum  exceed 
the  £2,800  which  tiiey  have  received,  the  plaintiffs 
would  be  entitled  to  reoover  in  respect  of  that  only  a 
amall  fraction  represented  by  the  proportion  of  £500 
to  £2,800,  or  rather  to  the  amoimt,  whatever  the 
amount  of  the  necessaries  was,  exceeding  the  £2,800, 
I  do  not  thick  there  is  any  other  point  with  which  it 
is  ne<%saary  for  me  to  deaJ,  If  any  question  arises  as 
to  the  detvla,  there  may  be  liberty  to  apply. 

Upon  tie  action  geEerally  the  judgment  will  be  for 
the  oefeadant  with  costs;  judgment  for  the  plaiutiffs  as 
to  the  question  of  insurable  intereat,  and  I  give 
liberty  to  apply  in  case  either  of  the  parties  deaii'e 
that  1  should  expres!  my  judgment  more  fully  about 
any  particular  item,  but  I  do  not  thick  it  is  neceaaary 
for  any  purpose. 

On  the  lath  of  November,  after  further  argument, 
an  order  was  made  that  coats  were  to  be  costs  in  the 
action,  and  leave  w<8  given  to  the  defendants  (it 
nectiiary)  to  give  notice  of  crosi- appeal  as  to  costs. 

Solicitors  for  plaintiffs.  Walker,  Son,  iD  Fidd,  for 
Wtigkiman,  Pedder,  &   Wci'^jMrnan,  Liverpool, 

Solicitora  for  defendants,  Parktr,  Oarrtlt,  Uolvvin, 
<t  SowJtn. 


From  K.  B.  DiT.  1 

(Vaughan  WUUant.  Stirling,  and  J  Feb.  1. 

Moulton,  ItJJ.)  ) 

QoLDacHttii>T   V.   OBERBnEiNiaciiE   Mbtall- 

WEKKB.   («.) 

JPraeliee  —  liete!ver  —  E'jitiiabk  execaUmi  —  Judgaidit 
dtitora  fureigritr  raident  abroad — Debti  due  iojudij- 

(■1.)  Eeporled  by  W.  F.  Babrt,  Esq ,  Batrister- 
Bt-Law. 


9,  25,  mh-HcUon  8 


The  ptainlij^  recoatred  jiiJt/ment  for  a  mm  of  motiey 
iKjainft  the  dr/end'ir,ts,  who  u)tre  a  /ortlijn  company 
iittorpcmted  and  ruideni  abroad.  The  plaintiff  applitd 
for  a  reeriving  ordtr  of  the  dtht»  due  and  accruing  due  to 
the  de/endanit  by  cuaiamfra  in  England,  whole  namei 
were  att  out  in  an  affidavit  made  by  the  plaintiff.  In 
that  affidavit  the  plaintiff  itated  that  the  defendant*  had 
no  place  of  business  in  this  country,  and  no  atseli  or 
prnperly  hers  which  cmild  be  taken  by  any  ordinary 
proceis  of  (xtcution ;  that  the  only  aiteti  here  were  the 
debt*  due  or  beeoming  due  to  them  frn:n  their  euatomers 
in  thit  country  :  nnd  that  he  vtai  informed  by  tome  of 
the  cualomeri  thitt  the  defendania  had,  aince  Ihi'  Judij- 
ment,  taken  ttepi  tu  obtitin  payiwnt  of  their  debte,  and 
that  he  btlieneii  that  the  ilefewhinti  intended  to  collect  all 
the  moneys  due  to  them  in  England  and  that  to  defeat  the 
judgment.  The  plaintiff  liattd  that  he  could  nut  appl^ 
for  a  garnishee  order  to  attach  the  debts  due  to  the 
defendants,  because  he  did  not  knout  which  euttomers 
oufed  jwiney  nor  the  amount  of  their  debts,  if  any. 

Held,  that  there  were  special  eircitmstancee  in  the  cMe 
which  enabled  the  court  to  appoint  a  receiver. 

Appeal  from  an  order  of  Channel!,  J.,  in  cbambera. 

The  action  was  brought  for  an  account  of  the  com- 
mission due  to  the  plaintilt  as  the  sole  agent  of  the 
defendauta  in  Great  Britain,  and  for  payment  of  the 
amount  found  due.  At  the  trial  of  the  action 
judgment  was  given  for  the  plaintiff  for  an  amount 
to  bo  ascertained  npon  an  account  to  be  taken  by  an 
official  referee,  and  the  costs  of  the  action.  The 
taxing-master,  before  tho  account  was  taken,  pro- 
ceeded to  tax  the  costa  of  the  action,  and  at  the 
request  of  the  plaintiff's  solicitor  he  gave  an  interim 
certificate  that  he  had  allowed  the  snm  of  £2jO 
on  account  of  the  plaintifiTa  cost*.  The  .plaintiff 
thereupon  applied  at  chambers  for  the  appoint- 
ment of  a  receiver  of  the  debts  and  sums  of  money 
due  and  owiog  and  thenceforth  becoming  due  and 
owing  to  the  defendants  by  ptrsooa  and  firma  who 
were  customers  of  the  defendanta  in  thia  country. 
The  plaintiff  made  an  affidavit  in  auppsrt  of  the 
application,  in  which  he  stated  that  the  defendants 
were  a  limited  liability  company  incorporated  and 
carrying  on  bosioess  at  Mannheim,  in  Germany,  and 
had  no  pUcB  of  buiiness  in  this  coutitry,  and  no  assets 
or  property  here,  which  could  be  taken  in  execution 
by  a  fi.  fa,  or  any  ordinary  process  of  execution ;  that 
the  only  assets  which  they  had  in  this  country  were 
the  debts  due  and  owing  and  which  would  b«oome 
due  and  owing  to  them  by  persons  and  firms  to  whom 
they  had  supplied  goods ;  that  an  exhibit  to  the 
affidavit  contained  a  list  of  the  persons  or  firma  to 
whom,  aa  he  (tho  plaintiff)  was  informed  and  believed, 
the  defendants  had  supplied  goods ;  that  he  was 
informed  by  several  of  the  above-mentioned  persons 
that  the  repieaentatives  of  the  defendant  company 
who  had  attended  the  trial  in  Ijondou  had  since  the 
judgement  called  upon  thoae  persona  to  obtain 
payment  of  their  acoounta,  and  the  plaintiff  believed 
that  it  was  the  defendants'  intention  to  collect  all  the 
moneja  due  to  them  in  England,  and  to  change  the 
name  of  the  company,  so  preventing  him  from 
obtaining  the  fruits  of  his  j udgment.  Channell,  J., 
refuned  to  appoint  a  receiver. 

The  plaintiff  appealed,  and  notice  of  the  aiqjeal 
was  served  on  the  defendants,  but  they  did  not 
appear. 

It  was  atated  that  though  tho  plaintiff  knew  who 
were  the  customers  of  the  defecdauts  in  Great 
Britain,  he  did  not  know  which  particular  cuatomera 
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Dwdd  any  debta  to  the  tlefeudants,  or  the  amount  of 
theit  respective  debts,  if  any,  and  could  not  there- 
fore make  an  affidavit  necegaary  to  found  garnishee 
proceedings  against  any  particular  debtor,  aa  required 
by  ord.  45,  r.  1,  and  Appendix  B,  Form  2^. 

A.  Powell,  K.C,  and  C.  Tiadah  Duvk,  for  the  plain- 
tiff.— UnltsB  the  plaintiff  can  get  the  appointment  of 
a  receiver  there  will  be  no  remedy  available  to  hiu, 
The  defendants  have  no  assets  in  this  country  on 
which  execution  aan  he  levied.  The  plointifT  cannot 
obtain  an  order  under  ord.  45,  r.  1 ,  att»chiug  debts 
due  to  the  defendants  in  this  country  beoause  he  can- 
not in  the  affidavit  in  support  of  that  jpplic^ition  give 
the  name  of  any  creditor  who  owes  money  to  the 
defendants  nor  Uie  araouot  of  the  debt,  ai  required 
by  Form  25  in  Appendix  B  to  the  rules.  Nor  can  the 
plaintiff  get  diseovery  in  aid  of  execution,  under  ord. 
42,  r.  32,  by  examining  the  defendants  aa  to  whether 
any  and  what  debts  are  owing  to  them,  bscause  they 
are  foreiguera  resident  abroad.  If  a  receiver  is 
appointed  he  can  send  notice  to  all  the  defendants' 
cmitomers  here  directing  them  to  pay  to  him  any 
debts  which  are  owing  or  accruing.  In  this  way  alone 
can  those  debts  be  reached.  Special  circumttdnces 
may  render  it  just  or  convenient  within  section  25, 
sub-section  8,  of  the  Judicature  Act,  1873,  to  appoint 
a  receiver :  ptr  Fry,  L.J.,  in  Manchttter  and  Liverpool 
BiilrUl  Banking  Co.  y.  Parkinaoa,  37  W.  B.  364,  22 
tl.  B,  B.  113,  at  p.  177.  There  are  special  circum- 
stances here,  especially  in  view  of  the  fact  that  the 
defendants  are  endeavouring  to  collect  the  debts  and 
BO  to  deprive  the  plaintifF  of  the  fruits  of  his  judgment. 
The  order  for  a  receiver  ought  therefore  to  be  wade. 

The  defendants  were  not  represented. 

VAtjQHAtr  Williams,  L.J.— In  my  opinion  there 
ate  sufficient  special  circnuistances  in  this  case  to 
enable  us  to  make  an  order  for  the  appointment  of  a 
receiver,  which  a  litigant  is  only  entitled  to  if  he  can 
■how  that  the  circumstances  are  such  as  to  make  it 
practically,  I  will  not  say  impossible,  but  very  diffi- 
cult, to  get  the  ordinary  remedy  by  execution.  In 
Mancheater  and  Liverpool  IHitricl  Banking  Co,  v. 
Parkimun  Fry,  L.J.,  said:  "  I  do  not  aay  that  there 
would  have  been  no  jurisdiction  to  appoint  a  receiver 
under  that  section,  if  there  bad  been  special  circum- 
stances in  the  case  rendering  it  just  or  convenient  to 
make  such  an  order.  It  may  be,  for  instance,  that 
un  order  coald  bo  made  for  appointment  of  a  receiver 
to  hold  f)roperty  liable  to  execution,  to  prevent  some- 
one makiug  away  with  it,  or  to  get  in  debts,  where 
under  particular  circomstanoes  it  was  a  more  con- 
venient mode  of  procuring  satisfaction  of  the  judg- 
ment than  the  usual  process  of  attachment."  In  my 
juiigment  this  caae  falls  within  those  words  for  twii 
reMons.  It  is  a  case  where  the  appointment  of 
a  receiver  is  necessary  to  get  in  debt»,  and  also  to 
prevent  the  defendants  making  away  with  the  debts, 
because  upon  the  affidavit  before  us  it  seems  likely 
that  this  foreign  company  will  withdraw  the  moLeys 
owing  to  them  from  executiun  in  this  country  unless 
a  receiver  is  appointed.  There  are,  therefore,  special 
uircumstaucea  here  which  justify  us  in  msking  this 
order. 

SimLiKO  Bad  Mottlton,  L.JJ.,  agreed. 

TnB  CotntT  made  an  order  appointing  the  plaintiff^ 
reoeivBT  of  the  debts  without  security  until  he  had 
collented  £300,  with  liberty  to  apply  for  an  extension 
of  the  order  if  and  when  thp  amount  found  due  to  him 
under  the  judgment  shonld  be  increased. 

Appeal  allowed. 

Solicitor  for  the  plaintiff,  Jamet  IT.  Browne, 


From  Chan.  Div.  -. 

(Tau|;ban  Williams,  StirltDg,  and  J  Not.  2,  3,  6,  7.  S. 
CoEens-Hardy,  L.JJ.)  J 

In  re  SxtrOLEY. 
STITCLET  v.   KEKfiWIOTI.  (<I.) 

Vendor  and  purchaser  —  Atsignmettt  of  ptrxmalty — 
Unpaid  purchiiee-monet/ —  I'eitdor't  lien — Reeertionar^ 
initrat — Interett — Siaitiie  of  LimitaU'om. 

A  vendor''s  Utn  for  unpaid  jmrchtue-money  txtendt  to 
penonaliy  amif  is  not  limited  to  real  ttiaU,  aiuIejiUiid*  mtt 
only  to  priitdpat  moneij  hat  to  intereat  from  the  time  that 
the  eijuitahle  lien  coHwa  into  existence;  and  ai  reytrdt 
personalty  there  ta  no  Statute  of  Limitnliont  tehich 
applies  to  siteh  a  clai^n  fur  iniereit. 

DiriM  V.  Thomas,  -19  IF.  R.  68,  [1000]  2  Ch.  4C2, 
and  IVIellersh  p.  Brown,  38  W.  R.  732,  -Id  Oh.  D.  225, 
faUowed. 

This  was  an  appeal  from  the  deoision  of  Farwell,  J. 

The  plaintiff  in  the  action,  Edward  Arthur  Qeorge 
Stucley,  is  one  of  the  two  surviving  sons  of  the  late 
Bir  Qeor^  Stucley  and  L»ly  Elizabeth  Stucley.  the 
other  bemg  the  present  baronet,  Sir  William  Lewis 
Stucley,  one  of  the  defendants. 

In  1873  the  pl«intiff,  who  was  then  at  Cambridge, 
became  involved  in  financial  difficulties,  and  for  ttie 
purpose  of  raising  money  mortgaged  cortiin  rev«r- 
sioDary  interests  under  bis  parents'  m»rriage  settle- 
ments and  his  mother's  will. 

With  the  view  of  freeing  the  plaintiff  from  thate 
difficulties  and  dbincumbering  the  reversionary 
interests  and  of  preventing  him  at  the  sime  tim« 
from  incumbering  them  in  the  future,  the  father.  Sir 
George  Stucley.  in  January,  1874,  paid  off  the  whole 
of  the  plaintiff's  liabitities,  and  the  said  mortgages 
were  transferred  to  the  father,  and  it  was  declared 
that  the  mortgaged  premisee  should  thenceforth 
stand  charged  in  hm  favour  with  the  amoont  paid  to 
liquidate  the  plaiutifTs  debts. 

At  the  same  time  the  plaintiff  executed  a  deed, 
dated  the  31st  of  January,  1S74,  assigning  to  hi« 
father  a  reversionaTv  legacy  of  £5,CK)0,  to  which  he 
was  entitled  under  his  mother's  will,  subject  to  his 
father's  prior  life  iutercst  for  the  sum  of  £l,Sl)0,  as 
therein  expreiMd,  but  no  sum  of  money  was  then  or 
thereafter  actually  paid  to  the  plaintiff  under  this 
deed. 

At  the  date  of  that  deed  the  father  was  in  tlie 
position  of  sole  trustee  of  the  legacy  of  £3,000,  tlM 
fund  representing  it  being  in  his  legal  oontrol. 

Immediately  after  these  transactions  the  plaintiff 
went  to  Australia,  whtre  he  remained  until  his  father's 
death  in  March,  190O, 

He  now  claimed  that  the  deed  of  assignment  of  the 
legacy  of  £u,000  should  be  declared  void  on  the 
ground  that  it  was  never  intended  to  he  an  absotnte 
aasignment  for  valuable  condderation,  but  constitated, 
with  the  other  documents,  a  single  transaction,  the 
sole  object  of  which,  as  between  nis  father  and  him- 
self, was  that  his  debts  should  be  paid,  hii  fatlier 
taking  security  for  the  money  to  be  so  expended,  and 
that  it  should  be  put  out  of  the  plaintiff's  power 
further  to  incumber  iiis  various  reversionary  interesta. 

The  plaintiff  claimed  atteroativety  a  dedaratioo 
that  he  was  entitled  to  a  lien  on  the  fund  repre- 
senting the  £0,000  for  the  £1,500  as  unpaid  purchase. 
money. 

The  defendants,  as  respfctively  troBtees  and 
executors  of  Sir  George  Stucley,  and  Sir  Ldwii 
Stucley,  his  eldest  son,  defended  the  validity  of  tba 
deed, 

{(I.)  Eeported  by  J.  t.  Sxiauso,  Esq.,  Barrittw 
ai-Law. 
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Im  as  Stoolby. 


CotTRT  OF  Appeal. 


The  question  was  whether  the  transaction  should, 
io  the  clrouinstanc«B,  be  treated  ai  one  of  mortgage 
only. 

At  the  oonoliision  of  th9  arguments  before  Far- 
W«ll,  J.,  on  the  4th  of  November,  19(M,  his  lordship 
reserved  judgment,  in  order  that  the  parties  might, 
if  possible,  arrive  at  some  amicable  Hettlement. 

This,  however,  was  not  done,  and  on  the  14th  of 
Febraary  last  his  lordship  delivered  his  jndgmeot, 
diicnjssing  the  action  with  costs.  In  the  course  of 
hit  judgment  his  lordship  found  aa  a  fact  that  the 
fiither  took  the  assigniaent  in  consideratioD  of  the 
£1.500,  though  his  lordship  bad  no  sort  of  doubt  that 
the  sum  was  not  takon  a,%  cash  and  was  never  intended 
to  bj,  the  very  last  thing  that  the  parties  intended  at 
that  time  being  to  trust  this  young  man  with  l,sOO 
sovereigns  ;  bat  by  some  blunder  or  oversight  they 
did  not  treat  the  assignment,  as  it  was  intended  to  be 
treated,  ai  a  payment  of  a  claim  due  to  the  father. 
Accordingly  thi?  principal  sum  due  to  the  father  from 
the  soil  must  be  reduced  by  that  £1,300.  Farther 
than  that  his  lordship  did  not  see  that  the  pliintiff 
was  entitled  to  any  relief  at  all,  and  he  therefore 
dismissed  the  action  with  costs. 

From  that  decision  the  plaintiff  appealed. 

Jenkint,  K.O.,  and  0,  Laufrence,  for  the  appellant, 

Upjohn,  K.C,  and  Vaaghan  IJawMm,  for  the 
respondents, 

*i,  Laioreau  replied. 

The  following  cases  were  cited  in  the  course  of  the 
argnment;  MeUerih  v.  Brown,  3S  W.  R.  732,  45 
Ch.  D.  228;  Smith  v.  mil,  9  Cb.  D.  143,  26  W.  R. 
Dig.  146:  In  re  ll'tncock,  59  L.  T.  19"  ;  In  re  Lake's 
TrviU.  63  L.  T.  416,  39  W.  E,  Dig,  112;  London  and 
Midhnd  Bank  v.  Mitchdl,  47  W.  B,  602,  [1899]  2 
Ch.  IGl ;  Dauies  v.  Thoma*,  49  W.  E.  68,  [1900]  2  Ob. 
462;  Lttiy  v.  Sit^ficn,  [189S]  1  Ch.  478,46  W.  E  Dig, 
173;  Toft  V.  Stcfhaaon,  T  Haie  1,  a  De  G.  M.  &  G, 
7,3^;  Alexaiiittr  v.  Newman,  2  C.  B.  122;  Uoie  v. 
Walton,  12  W.  E.  583,  10  H.  L.  Cas.  672  ;  Muniis  v. 
/•?«  of  Wight  Itailivai/  Co.,  U  W.  E.  781,  3  Ch.  App. 
414;  Sliaut  v,  Foatfr,  20  W.  E.  907,  5  H.  L.  Cas. 
321 ;  and  Machreth  v.  Symmont,  lo  Ves.  329. 

VAUaUAN  Wrn,iAM3,  L.J.,  referred  to  the  facts, 
and  the  claims  in  the  action,  and  continued  :  Farwell, 
J.,  dismissed  the  action,  bsing  of  opiuion  that  the 
evidence  on  the  trial  was  not  strong  enough  t.o  over- 
ride the  plain  wordx  of  the  deed  of  the  ttlst  of 
Janaary,  1874  ;  but  although  dismissing  tbi  action, 
ha  does  not  expressly  deal  with  the  claim  for  a 
drclantion  of  a  lien  in  favour  of  the  plaintiff,  K. 
Stncley,  as  au  unjj»id  vtndor,  I  agree  with  the 
findings  of  fact  of  the  learned  judge,  and  witli  bis 
cODclnsion  in  reipset  of  the  other  claim*.  It  was  not 
re«lly  CTnte'ded  that  there  ever  was  a  payment  in 
cash  by  Sir  George  to  his  son  of  £1,500,  the  receipt  of 
-which  is  acknowledged  by  the  receipt  indorsed  on 
the  de^d.  The  executorB  cannot  find  any  trace  of 
this  sum  ever  having  been  paid  either  in  cosh,  or  in 
ttccount,  or  by  agreed  appropriation.  In  fact,  counsel 
for  the  respondents  admitted  that  they  could  not 
argne  that,  as  cash,  that  sum  had,  in  accordance  with 
the  receipt  indorsed,  been  paid,  and  Farwell,  J.,  in 
his  judgment  takes  the  same  view.  The  question 
therefore  arises  whether  the  plaintiff  Edward  Stuoley 
is  not,  as  unpaid  vendor,  entitled  to  the  declaration  of 
lien  he  claims  on  this  reversionary  legacy  assigned  by 
him  to  his  father,  and  which  continued  reversionary 
down  to  the  death  of  the  father. 

Two  points  were  made  by  counsel  for  the  respon- 
dents as  against  this  claim.  One  was  that  the 
CiOCtrine  of  the  lien  of  an  unpaid  vendor  does  not 
apply  to  a  sale  of  personal  property.    The  other  is 


that,  although  the  expression  is  frequently  used  that 
equity  gives  the  unpaid  vendor  "an  interest"  in  the 
subject-matter  of  sate  to  the  extent  of  the  purchase- 
money  owing  to  him,  yet  that  expression  is  merely 
fig;urative ;  and  that  the  unpaid  vendor  hers  is  not 
entitled  to  all  the  remedies  which  awrne  to  the  owner 
of  an  express  charge,  to  enforce  payment  out  of  the 
reTBrsionary  legacy  of  the  sum  charged  and  interest. 

With  regard  to  the  first  point,  Davits  v.  Thornia  is 
a  sufficient  authority  that  the  vf  ndor's  Ken  for  unpaid 
purchase -money  extends  to  personal  property.  That 
was  a  ease  in  which  Iho  principle  of  a  vendor's  lien 
for  unpaid  purchase*  money  was  held  applicable  to  a 
share  of  the  proceeds  of  a  sale  of  leaseholds  under  a 
trust  for  conversion  directed  by  the  will  of  a  testator. 
Lord  AJverstone  there  says  ;  "But,  even  if  the  thing 
sold  had  been  simply  a  claim  to  receive  a  share  of  the 
money  arising  from  the  realization  of  the  leaseholds, 
I  think  the  unpaid  vendor  would  have  been  entitled 
to  a  lien  upon  the  share  whicU  he  sold."  And 
although  Eigby,  L.J.,  stated  that  there  was  another 
way  in  which  the  oaae  might  be  disposed  of  without 
going  carefully  into  the  question  of  a  vendor's  lien, 
be  did  not  dissent  from  the  view  taken  by  Lord  Alver- 
stone.  The  case  is,  in  my  opinion,  an  express 
authority  that  a  vendor's  lien  for  unpaid  purchase - 
money  extends  to  personal  property.  Having  regard 
to  the  express  decision  in  that  cose,  I  do  not  think  it 
is  at  all  t;eceS3ary  to  do  more  than  follow  that  decision 
of  the  Court  of  Appeal ;  but  an  examination  of  tho 
authorities,  to  my  mind,  sbo-vs  that  the  principle 
atlirmed  in  that  case— namely,  that  the  lien  of  an  un- 
paid vendor  applies  to  persoual  property — is  by  no 
means  a  new  principle  affirmed  there  for  the  first 
time. 

As  regards  the  second  point,  the  case  of  Hote  t, 
Wiiiion  shows  that  the  lien  extends  not  only  to 
principal  money,  but  also  to  interest  from  the  time 
that  the  equitable  lien  comes  into  existence  ;  and 
Mumia  V.  h!f  of  Wight  Hailway  shows  that  the  tight 
which  the  owner  of  an  express  charge  possesses  to 
have  the  charge  raised  by  a  sale  or  mortgage  of  the 
property  charged  extends  to  a  lien  arisiug  under  the 
general  principles  of  equity,  such  as  a  vendor's  lien. 

Now,  in  the  present  case,  an  unpaid  vendor  is 
elaitniog  a  declaration  of  lion  for  the  purpose  of  en- 
forcing the  undoubted  interest  he  possesses  to  have 
his  unpaid  purchase- money  paid  out  of  the  subject- 
matter  of  the  assignment  in  question.  It  was 
Buggteted  that,  although  he  might  have  had  a  lien 
which  he  could  have  enforced — and  enforced  by 
obtaioing  au  order  of  the  court  for  a  sale  or  mort- 
gage— yet  this  right  did  not  extend  to  payment  of 
interest  for  the  whole  period  since  the  date  on  which 
the  purchase -money  ought  to  have  bsen  paid ;  and 
an  attempt  wai  made  to  contend  that  the  right  to 
interest  can  only  be  enforoel  with  regard  to  arrears 
of  interest  for  which  an  action  can  be  brought  with- 
out bang  obnoxious  to  the  Statute  of  Limitations. 
In  my  judgment  the  authorities  clearly  show  that 
this  is  not  so,  Of  course,  in  the  case  of  a  sale  and 
purchise  of  laud,  the  express  provisions  of  section  42 
of  the  Seal  Property  Limitation  Act,  183.'3,  apply, 
but  that  section  has  no  application  to  a  case  of 
personalty ;  and,  in  my  opinion,  tho  authorities 
show  that,  in  the  case  of  a  lien  on  personal  property 
which  is  the  subject-matter  ot  a  sale,  not  only  does 
that  statute  not  apply,  but  there  is  no  Statute  of 
Limitations  which  has  any  application  at  all.  The 
first  case  in  which,  in  my  judgment,  the  state  of  the 
law  was  recognized  is  Smith  v.  Ilill,  where  it  was 
held  that  a  mortgage  of  a  reversionary  interest  in  a 
sum  of  money  forming  part  of  a  testator's  residuary 
personal  estate  was  unaffected  by  section  42  of  the 
statute,  notwithstanding  that  such  sum  was  invested 
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on  mortg^e  of  i«al  estate.  But  the  case  which,  to 
my  mind,  comes  nearer  to  the  present  is  Mtlleriik  t. 
Brown,  a  decision  of  K%y,  J.,  as  he  then  was.  The 
head-note  to  that  case  is  this :  "  A  mortgage  of  rever- 
sionary interest!  in  personal  estate  contained  a  ooye  ■ 
nant  by  the  mortgagor  for  payment  of  the  mortgage 
money  with  interest  at  5  par  cent,  on  a  specified  day ; 
bat  there  was  no  provision  for  payment  of  any  subse- 
qaent  interest.  No  interest  was  ever  paid.  Fourteen 
years  after  the  date  of  the  mortgage  an  action  was 
Drought  for  foreclosure  and  the  usual  decree  was 
made.  Held,  that  redemption  could  only  be  allowed 
on  payment  of  interest  at  5  per  cent.  f>r  the  whole 
period  of  fourteen  years."  If  it  ia  true  that  the 
unpaid  vendor  has  this  equitable  lien  on  the  personal 
property,  the  subject-matter  of  the  sale,  for  his  ua- 
paid  purchase-money,  and  i(  it  is  true.— and  I  have 
already  said  that  in  my  opinion  it  is  true — that  the 
remedy  for  enfordng  that  lien  is  the  same  as  where 
there  is  an  express  charge,  then  it  follows  that  in  such 
a  case  there  is  no  Statute  of  Liaiitations  which  will 
prevent  the  vendor  from  recovering  that  purchase- 
money,  together  with  the  whole  of  the  interest  from 
the  time  the  purohass- money  ought  to  have  been 
paid. 

In  my  judgment  the  result  is  that  the  plaintiff 
Edward  Stacley  is  entitled  to  enforce  his  remedies 
against  the  fund  representing  the  tevers'onary  legacy 
for  obtaining  the  £1,500  unpaid  purchase-money, 
together  with  interest,  from  the  date  of  the  assiga- 
ment,  which  I  suppose  should  be  at  4  per  cent.  It  is 
not  necessary  that  we  should  work  out  the  figures 
now  ;  but  the  result  is  that,  to  a  substantial  extent, 
the  plaintiff  has  succeeded  in  this  action,  though  the 
largest  part  of  the  plaintiff's  claim  is  a  claim  in  which 
he  has  failed.  As  to  the  costs,  in  the  circumstances 
it  seems  to  me  that  justice  will  best  be  done  iu  this 
case  by  directing  that  there  shall  be  no  costs  either 
below  or  on  appeal. 

SxiHLiNO,  L.J.,  said  that  in  his  opinion  there  was 
upon  the  evidence  no  real  groimd  for  the  contention 
that  the  deed  of  the  Slst  of  Janiuury,  1874,  ought  to 
be  treated  as  a  security  only.  His  1  rdship  con- 
tinued :  In  the  circumstances  of  this  case  I  have  come 
to  this  conclusion,  that  the  sam  of  £1,500,  which  was 
expressed  to  be  the  consideration  money  for  the 
purchase  of  this  reversionary  interest,  was  not  paid 
by  the  father  in  any  shape  whatever,  and  therefore 
that  the  plaintiff  Edward  Stucley  is,  as  regards  that 
sum  of  purchase- money,  in  the  position  of  an  unpaid 
yendor  of ^  that  reversionary  leg^acy.  The  question, 
therefore  is  whether  he  is  entitled,  as  an  unpaid 
vendor,  to  a  lien  upon  the  legacy. 

In  the  case  of  Shaw  v.  Fmkr  tiie  relation  subsisting 
in  the  e;e  of  a  court  of  equity  between  a  vendor  and  a 
parchaser  of  leasehold  property  ia  thus  stated  by  Lord 
Cairns :  "  The  vendor  was  a  trustee  of  the  property 
for  the  purchaser ;  the  purchaser  was  the  real  bene- 
ficial owner  in  the  eye  of  a  court  of  equity  of  the 
property,  subject  only  to  this  observatiou,  that  the 
vendor,  whom  I  htve  called  the  trostee,  was  not  a 
mere  dormant  trustee,  he  was  a  trustee  having  a 
jiersonal  and  substantial  interest  in  the  property,  a 
right  to  protect  that  interest,  and  an  active  right  to 
assert  that  interest  if  anything  should  be  done  io 
derogation  of  it  The  relation,  therefore,  of  trustee 
and  otaui  qm  tnut  subsisted,  but  sul»'sted  subject  to 
the  paramount  right  of  the  vendor  and  trustee  to  pro- 
tect his  own  interest  as  vendor  of  tJie  property."  So 
that  the  unpaid  vendor  is  there  treated  as  having  an 
"  interest "— "  a  personal  and  substantial  interest  "— 
in  the  property  he  has  sold.  Again,  in  Ron  v.  Walton,  I 
which  was  the  converse  case — namely,  a  case  in  which  I 
the  purchaser  had  paid  psrt  of  his  purchase-money  I 


under  a  contract  for  sale,  and  then  declined  to  com- 
plete—Lord Cranworth  says:  "There  can  be  no 
doubt,  I  apprehend,  that  when  a  purchaser  has  paid 
his  purchase  money,  though  he  has  got  no  conveyance, 
the  vendor  becomes  a  trustee  for  him  of  the  legd 
estate,  and  he  is,  in  equity,  considered  as  owner  of  the 
estate.  When,  instead  of  paying  the  whole  of  his 
purchase-money,  he  pays  a  part  of  it,  it  would  seem 
to  follow,  as  a  necessary  corollary,  that,  to  the  extent 
to  which  he  has  paid  his  purchase-money,  to  that 
extent  the  vendor  is  a  trustee  for  him ;  in  oth-r  words, 
that  he  acquires  a  lien,  exactly  in  the  same  way  as  if 
upon  the  payment  of  part  of  the  purchase-money  the 
vendor  had  executed  a  mortgage  to  him  of  the  estate 
to  that  extent."  Those  last  words  seem  to  be  very 
material  to  the  argument  which  has  been  addressed 
tons. 

Now,  here  a  case  has  occurred  which  has  occurred 
frequently  before — that  a  vendor  has  executed  a 
conveyance,  upon  the  face  of  which  it  is  expressed 
that  he  has  received  the  purchase-money,  and  there  is 
an  indorsement  on  the  conveyance  accordingly.  It 
has  long  since  been  dedded  by  Madcrelh  v.  BymmoM 
that,  although  the  conveyance  contains  a  statement 
upon  the  face  of  it  that  the  purchase-money  has  been 
paid,  and  a  receipt  for  the  money  is  indorsed  on  the 
deed,  yet,  if  the  money  has  not  in  fact  been  paid,  the 
vendor's  lisn  will  prevail,  not  only  against  the  par- 
chaser,  but  also  against  all  persons  claiming  under 
him  with  notice  that  the  purchase-money  has  not  been 
paid.  Such,  then,  is  the  position  draned  by  the 
authorities  as  regards  a  sale  of  teal  estate.  In  my 
opinion  Baviei  v.  Thomtu  is  an  authority  that  the 
doctrine  is  not  limited  to  the  case  of  a  rale  of  real 
estate,  but  extends,  at  any  rate  in  some  casee,  ts  a 
sale  of  personal  estate  and  to  all  cases  in  which  the 
property  sold  is  of  sach  a  nature  as  that  the  court 
will  decree  specific  performanje  of  the  contract  for 
the  purchase  of  it.  In  my  opinion,  therefore,  the 
plaintiff  here  is  1 3  be  treated  as  havingan  interest  in  him 
in  the  nature  of  property  in  the  sabjest-matter  of 
this  sale — namely,  m  the  £5,000  legacy  potporting  to 
be  assigned  by  this  deed  of  assignment.  If.  then,  he 
has  an  interest  in  the  nature  of  proparty,  he  ia  entitled 
to  enforce  that  interest.  It  makes,  in  my  opinion,  no 
diffeienca  whetJier  the  interest  arises  from  alien  given 
him  by  a  court  of  equity  or  whether  it  arises  from  so 
express  charge  or  from  an  express  assig^nment  by  way 
of  mortgage.  As  Lord  Cranworth  said  in  Sou  v. 
Watson,  the  right  or  interest  acquired  under  the  lioi 
is  the  same  as  if  a  mort^ige  had  been  executed  for 
the  amount  unpaid.  So  it  appears  to  me.  Ttie 
plaintiff,  the  unpaid  vendor  here,  is  in  the  same 
position  as  if,  immediately  after  tiie  transaction  in 
which  purchase-money  was  not  paid,  his  father  had 
executM  to  him  a  charge  upon  this  equitable  reversion 
for  the  sum  unpaid. 

That  bdng  so,  there  is  no  Statute  of  Lunitatioiu 
which  applies  to  the  case  of  a  person  coming  to  re- 
cover an  interest  in  personal  property  such  as  the 
fund  here,  the  reversion  in  which  has  now  fallen  in. 
In  my  opinion,  the  observations  of  Eay,  J.,  in  /n  it 
Hancock,  Hancock  v.  Berrey,  apply  to  the  present  oas*. 
The  learned  judge  there  pointed  out  that  in  the  case 
before  him,  which  was  an  assignment  of  a  reversion  ary 
interest  by  way  of  mortgage,  the  Statute  of  Limita- 
tions would  not  apply ;  and  he  proceeds  as  follows— 
and  this  meets  a  considerable  part  of  the  argmnent 
that  has  been  addressed  to  us :  "  But  then  it  is  said— 
or  at  least  this  is  the  only  way  in  which  the  argnmeot 
could  possibly  be  put,  as  it  seems  to  me — the  debt 
to  secure  which  this  assignment  was  made  is  barred, 
or  rather  the  right  to  sue  to  recover  the  debt  i< 
barred ;  and  that  therefore  the  mortgagor  has  some 
right  to  recover  back  the  share  he  hiu  assigned.    li 
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that  so  f  For  f  x«mple,  let  us  try  it  by  the  most 
concrete  imtAsce  one  can  put.  Suppose  the  asBignee 
of  this  reversionary  interest  in  personal  property  had 
OommitQced  nn  action  against  the  trustees  claiming  to 
bave  the  share  handed  over  to  him.  Of  course  he 
need  not  make  the  assignor  a  party.  He  hul  nothing 
to  do  but  prove  hit  assignment,  and  the  trustees 
would  h*ve  had  no  answer  whatever;  they  must 
have  banded  it  over.  Then  oould  the  mortgagor 
have  maintained  auooessfuUy  a  suit  to  prevent  their 
banding  it  over  ?  On  what  ground  P  Suppose  he 
bad  broaght  an  action  saying,  '  True,  I  did  assign 
tbis ;  true,  the  reversion  fell  in  so  lately  as  Oct*>l>ar, 
18S7  ;  butlieek  to  restrain  the  trustees  from  handing 
over  that  rerersiou  to  my  assignee,  because  I  say  that 
the  debt  to  secure  which  I  made  the  assignment  is 
barred.'  What  Statute  of  limitations  or  any  other 
statute  would  enable  him  ti  maintain  au  action  like 
that  l-*  There  is  no  Statute  of  Limitations  which 
destroys  the  debt.  Tlie  Statute  of  Limitatiom  only 
destroys  the  remedy  of  the  creditor.  The  creditor 
could  not  sue  the  mortgagor  upon  the  covenant, 
became  then  he  would  be  met  by  the  Statute  of 
Idimitations  which  bars  the  action.  The  mortgagee 
says,  '  I  do  not  want  to  sue  anybody ;  all  I  want  is 
to  have  this  mortgage  property,  which  if  mine, 
band'd  over  to  me.'  How  it  can  be  kept  from 
him  I  oannot  conceive."  All  that  applies,  with 
very  alight  Tariatioas,  to  the  present  case,  The 
XK)3itioD  of  the  plaintiff  s  father  was  that  of  sole 
trustee  and  executor  of  the  will  under  which  the 
plaintiff  claints,  and  iu  that  capacity  he  had  the  fund 
under  his  control.  He,  of  course,  bad  notice  of  the 
■ssigomeDt  to  him  and  of  the  fact  that  he  had  failed 
to  iiay  the  ptirchase-nioney.  That  brings  the  case 
almost  directly  withiji  Davitt  v.  Thom-u.  In  that 
case  Kigby,  L.J  ,  after  pointing  out  that  the  trustees 
of  the  will  at  the  time  of  the  mortgage  (which  was  of  a 
reversionary  share  of  the  proceeds  of  leaseholds 
directed  to  be  sold)  held  the  property  upon  certain 
trusts,  and  that  at  t^e  time  of  the  ssle  of  the  mort- 
gagor's inttrest  the  trustees  held  the  property  in  the 
o  :inditioD  of  leaseholds,  and  that  subsequently  to  the 
assignment  to  the  purchaser  they  sold  the  leaseholds, 
and  then  held  the  proceeds  in  trust  for  the  persons 
entitled  to  it,  proceeded  as  follows  :  "What  was  the 
position  of  the  trustees  'i  David  Li.'wit,  the  pnj'chaser, 
was  tbiougbout  the  solicitor  who  acted  for  the 
trustees  as  well  as  the  solicitor  for  the  {ilaintiff,  who 
wa«  the  vendor.  ...  It  would,  in  my  opinion, 
b«  impossible  for  the  trustees  to  say  that  they  had  nit 
Id  equity  constructive  notice  of  the  purchase  by  their 
solicitor  of  the  mortgaged  property,  and  of  the  fact 
that  be  had  not  paid  the  whole  cf  the  purchaije^mooey. 
It  was  their  duty  to  administer  the  trust  fund  pro- 
duced by  the  sale  of  the  leasehold  property — a  fund 
which  was  in  their  hands  subjact  to  the  trust;  of  the 
wiU,  Could  they  in  favoar  of  their  solicitor  ignore 
the  rights  of  the  vendor  and  say  that  they  were  not 
oonceroed  with  him,  bu%  were  concerned  only  with 
their  own  solicitor  who  had  purohased  the  mortgaged 
share  from  bim  't  If  a  court  of  equity  had  been 
adaiiniatering  the  fund,  it  would  have  inquired  into 
the  fa&ts,  and  tinding  that  tb^  purchaser  had 
not  paid  the  purchase-money,  it  would  have 
held  that  it  was  its  first  duty  to  see  that  the 
mortgagee,  and  through  him  the  mortgagor,  had 
beeo  satis  Bed  before  handing  over  the  purchased 
share  to  the  purchaser.  The  court  would  have  hud 
no  diJiiculty  tn  doing  that.  And,  iu  my  opinion,  the 
trost&es  are  bjund  to  do  that  which  the  court  would 
hare  done  had  it  been  ad  minis  tenag  the  fund."  .So 
here,  the  fund  was  under  the  legal  control  of  the 
father  in  his  capacity  of  trustee  and  executor.  If  the 
ooort  had  been  admmisteriDg  the  fund,  and  had  found 


that  the  trustee  of  this  fund  bad,  on  purchasing  the 
reversionary  interest  in  it,  failed  to  pay  his  purchase- 
money,  the  court  would  have  had  no  difficulty  in 
enforcing  the  right  of  the  unpaid  vendor. 

I  am  therefore  of  opiuion  that  the  plaintiff  has  a 
lien  for  the  unpaid  sum  of  £1,500  entitling  him  to 
pajToeat  of  that  sum,  together  with  interest  at  4 
per  cent,  from  the  date  of  the  purchase.  This  is  in 
accordance  with  Smith  v.  IHll  and  Mellsreh  v.  Brown, 

It  appears  that  the  legacy  iu  queetion  formed  a 
moiety  of  a  sum  of  fUl.OtW)  originally  secured  by  a 
Mersey  and  Irwell  Navigation  bond.  According  to 
the  evidence  of  the  solicitor  to  the  defendants,  that 
bond  has  been  sold,  and  the  money  has  been  invested 
on  other  security.  The  fund  having  been  under  the 
control  of  Sir  George  Stuoley,  not  only  the  bond  it- 
self, hut  also  the  security  substituted  for  it,  became 
liable  to  the  plaintiff's  lien. 

As  ts  the  defendants'  contention  that  the  plaintiff's 
claim  is  too  late,  in  my  opinion,  having  regard  to 
the  circumstances  of  the  case,  the  plaintiff's  demand 
is  not  a  stale  one,  and  he  is  not  on  that  ground 
deprived  of  the  right  he  no  tt  seeks  to  enforce.  It 
apjiears  to  me,  therefore,  thit  on  this  part  of  the  case 
the  pla in ti IT  succeeds. 

Cojjbns-Hardt,  L  J, — I  am  of  the  same  opinion, 
and  I  have  very  little  to  add.  I  agree  entirely  with 
all  that  Farwell,  J.,  said  upon  that  part  of  the  case 
to  which  bis  decision  was  directed.  With  regard  to 
the  point  as  to  the  right  of  the  plaintiff  to  a  lien  for 
bis  unpaid  purchase -money,  but  for  the  elaborate 
argument  we  have  beard  upon  that  pirt  of  the  case 
I  should  have  thought  it  wa»  scarcely  arguable.  To 
my  mind  it  is  impossible  to  doubt  that  this  assign- 
ment must  be  treated  as  what  it  purports  to  be — 
that  is,  as  an  assignment  by  way  of  absolute  sale.  I 
cannot  rely  upon  parol  evidence  of  a  transaction 
which  happened  thirty  years  ago.  I  think  we  are 
bound  to  take  all  the  documents  relating  to  that 
transaction  as  they  stand  ;  and  one  of  thase  docu- 
ments is  an  assignment  upon  the  purchase  by  the 
father  from  the  son  of  the  latter's  reversionary  legacy 
of  £5,000  in  consideration  of  the  sum  of  i'1,500.  The 
part  of  that  transaction  which  it  is  now  impojtant  to 
consider  is  that  the  £(,.500  purchase -money  was 
never  paid  by  the  father  to  the  son,  That  heiog  so, 
it  is  said  that  the  vendor  has,  acoording  to  well- 
settled  principles,  a  lien  upon  the_  property  which  he 
sold  for  the  purohftse- money  which  has  never  been 
paid.  It  is  quite  settled  that  a  vendor's  lien  is  not  a 
mere  persjnal  equity,  and  that  it  really  creates  a 
charge  upon  and  an  interest  in  the  property  sold,  in 
tho  same  manner  as  if  that  charge  had  bsen  created 
by  writing.  One  cannot  illustrate  that  better  than 
by  reference  to  the  old  law  of  mortmaio,  under  which 
the  purchase-money  for  land  contracted  to  be  sold  by 
a  testator,  but  in  respect  of  which  he  had  the  usual 
vendor's  lien  at  bia  death,  was  not  available  for 
flatisfying  charitable  legacies.  The  reason  was  that 
that  lien  waa  an  "  iu'erest  in  land,"  for  a  vendor's 
lien  on  the  sale  of  land  is  recoverable  by  statute  as 
being  an  iucumbraoce  on  the  land. 

It  has  been  argued  that  a  vendor's  lien  is  limited 
to  land  and  does  not  eitesid  to  personal  estate.  There 
is  the  distinct  authority  of  tlw  Court  of  Appeal  in 
Davirt  V.  T/mma»  to  the  contrary ;  and,  that  being  ao, 
1  do  not  think  it  necessary  to  go  back  to  the  earUer 
authorities,  or  to  discuss  the  principles  upon  which 
those  authorities  wore  decided.  I  see  no  reason  in 
principle  why  tho  doctrine  should  not  apply  to  every 
case  of  personal  property  in  which  the  courts  of 
equity  assume  jurisdiction  over  the  subject-matter  of 
the  sate.  Then,  if  there  ia  in  this  present  case  the 
right  to  a  vendor's  lien,  as  I  am  of  opinion  that  there 
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is,  over  this  personal  estate  which  was  sold,  there  is 
no  Statute  of  Limitations  which  applies,  and  there  is 
no  answer  to  the  claim  for  interest  from  the  date  at 
which  the  right  to  interest  arose — that  is,  from  the 
date  of  the  deed. 

Again,  the  purchaser,  Sir  George  Stnolev,  was  in 
the  position  of  sole  trustee  of  the  fund,  the  rever- 
sionary interest  in  which  was  the  subject-matter  of 
the  sale  and  purchase,  He  was  also  entitled  to  the 
income  of  the  fund  during  his  life,  and  by  reason  of 
his  purchase  he  became  entitled  to  the  reversion  in 
that  fund,  but  subject  to  the  vendor's  lien.  His 
representatives  cannot,  merely  because  the  fund  is 
now  in  possession  and  no  longer  reversionary,  say 
that  that  Uen  is  destroyed.  In  my  opinion,  that  lien 
is  imposed  npon  the  fund  which  was  in  the  father's 
hands,  and  is  now  in  the  hands  of  his  representatives. 
Accordingly  there  must  be  an  order  for  payment  to 
the  plaintiff  of  the  £1,500  out  of  the  fund,  together 
with  interest  at  1  per  cent,  from  the  date  of  the 
purchase,  with  liberty  to  apply. 

Appeal  allowed. 

Solicitors,  Witluim,  Botkdl,  MunsUr,  &  Weld ;  Moon, 
Oilka,  &  Mom,  for  BaUitMll  &  Houlditeh,  Exeter. 


July  28,  31 ; 
Aug.  11,  1905. 


From  E.  B.  Div. 

(Vanghaa  Wdliams,  Stirling,  and 

Cozens-Hardy,  Ii.JJ.) 

In  re  Hahiltoit,  Touko,  &  Co. 
Ex  parte  Oabtbb.  (o.) 

Bankruptcy — Banker — Advance  to  merchants — Lettere  of 
lien  on  good*  bought  ivilh  advance — Bille  of  Sale  Act, 
1878  (41  *  42  Viet.  c.  31),  ».  i-BilU  of  Sale  Act, 
1890  (63  d;  54  Vict.  e.  63)— Bille  of  Sale  Act,  1891 
(64  A  65  Vict.  c.  35)— Bankruptcy  Act,  1883  (46  &  47 
Vict.  c.  62),  ».  44. 

Where  bankers  advanced  m-nty  to  traders  for  the  pur- 
pose of  paying  /or  goods,  and  the  traders  gave  the  bankers 
letters  of  lien  thereon,  it  vm$  held,  on  the  bankruptcy  of 
the  traders,  that  the  letters  were  "  documtntt  used  in  the 
ordinary  course  of  business  as  proof  of  the  possesiion  or 
control  of  goods,"  and  so,  being  within  the  exceptions  of 
lection  4  of  the  Bills  of  Sale  Act,  1878,  need  not  be 
registered  under  the  BiUs  of  Sale  Acts,  Itioasaho  heldthat 
the  Bills  of  Sale  Acts,  1890  and  1891,  had  no  bearing  on 
the  case.  It  was  further  held  that  goods  covered  by  the 
letters  of  lien  and  sent  by  the  traders  to  ctrtain  manu- 
facturers before  tale  by  the  traders,  and  which  were 
claimed  by  the  bankers  before  the  bankruptcy,  were  not 
"  at  the  commencement  of  the  bankruptcy  in  the  pots's- 
sion,  order,  or  disposition  of  the  bankrupts"  as  "the 
reputed  owners  thereof"  within  section  44  of  the  Bank- 
ruptcy Act,  1883. 

Tbu  was  an  appeal  from  a  judgment  of  Bigham, 
J.,  on  a  special  case  stated  in  bankruptcy. 

The  facts  showed  that  the  debtors  were  merchants 
whose  course  of  business  was  to  purchase  goods  in 
Manchester  for  shipment  to  and  sale  in  Calcutta. 
The  money  which  paid  for  the  goods  was  advanced  to 
them  by  a  bank  on  the  security  of  a  letter  of  lien 
accompanied  by  the  receipts  of  a  bleaching  firm  who 
were  to  prepare  the  g^oods  for  shipment  The  letter  was 
to  the  following  effect :  "  As  security  for  the  advance 
we  hold  on  your  account  and  under  lien  to  you  the 

undermentioned  goods  in  the  hands  of .    ,     .    . 

These  goods  when  ready  wiU  ba  shipped  to  Calcutta, 
and  the  bills  of  lading  duly  indorsed  will  be  handed 
to  yon.     .    .    ." 

(a.)  Reported  by  Hxnbt  Stxpheit,  Esq.,  Barrister- 
at-Law. 


On  the  14th  of  July,  1903,  the  bank  became  awate 
that  the  borrowers  were  in  difficulties,  and  th«i«iwan 
wrote  to  the  bleachers  whose  receipts  were  held  by 
them,  requesting  them  to  hold  the  goods  specified  in 
the  receipts  to  uieir  order,  and  they  also  wrote  to  the 
borrowers  notifying  them  of  their  action.  Pievionily 
to  this  date  no  notice  of  the  letter  of  lien  had  been 
given  to  the  bleachers. 

On  the  24th  of  July,  1903,  the  borrowers  sent  out 
letters  to  their  creditors  stating  their  insolvency,  and 
they  were  adjudicated  bankrupt  on  the  16th  of 
August,  1903. 

'The  questions  submitted  for  the  opinion  of  Bigham, 
J.,  were :  (1)  Whether  such  of  the  goods  described  in 
the  letters  of  lien  as  were  in  the  hands  of  the 
bleachers  on  the  24th  of  Jnly,  1903,  were  at  that 
time  subject  to  any  lien  by  the  bank.  (2) 
Whether  the  bank  on  the  24th  of  July,  1903, 
was  entitled  to  any  lien  on  any  of  the  goods 
mentioned  in  the  letters  of  lien  which  weie  not 
in  the  bleachers'  hands  on  that  date  but  could  be 
traced  as  being  then  in  the  hands  of  the  borrowers  at 
their  warehouses  or  at  the  docks.  (3)  Whether  the 
bank  was,  on  the  24th  of  July,  1903,  entitled  to  any 
lien  on  any  of  the  goods  whieh  on  that  date  or  later 
were  in  the  hands  of  the  bleachers  or  of  the  borrowers 
or  at  the  docks,  and  which  were  claimed  by  tite  bank. 

It  was  held  by  Bigham,  J.,  that  the  letters  of  lien 
were  not  bills  of  sale  within  the  Bills  of  Sale  Act,  1878, 
but  were  within  the  exceptions  of  section  4  thereof, 
and  that  therefore  they  ud  not  require  registration, 
and  that  the  goods  were  not  in  possession,  order,  ot 
disposition  of  the  bsrrowers  with  the  bank's  consent, 
and  he  accordingly  decided  the  foregoing  questions  in 
the  bank's  favour. 

The  trustee  in  bankruptcy  appealed. 

Danckwerts,  K.Q.,  and  E.  W.  HunseU,  for  the 
appellant,  cited  Newlove  v.  Shrevslfury,  36  W.  B. 
835.  (1888)  21  Q  B.  D.  41 ;  Furber  v.  Cobb,  35  W.  B. 
398.  (1887)  18  Q.  B.  D.  494  ;  R.  v.  Townshend,  (1884) 
15  Cox  C.  C.  466  ;  Edwards  v.  Edwards,  24  W.  B.  713, 
(1876)  2  Ch.  D.  291 ;  Ex  parte  North-Westem  Bank, 
21  W.  B.  69,  L.  B.  15  Bq.  69 ;  Tennant  v.  Hountson, 
(1888)  13  App.  Cas.  489,  36  W.  B.  Dig.  206;  In  re 
Watson  <fc  Co,  [1904]  2  K.  B.  489 ;  Sharmm  v.  Mason, 
[1899]  2  Q  B.  679.  They  contended  that  the  letters 
of  lien  were  bills  of  sale  and  should  have  been  regis- 
t«ted ;  that  they  were  not  within  the  exceptions  of 
section  4  of  the  Bills  of  Sale  Act,  1878,  and  that  the 
goods  were  within  the  possession,  order,  or  disposition 
of  the  borrowers  with  the  consent  of  the  bank  within 
section  44  of  the  Bankruptcy  Act,  1883. 

J.  A.  Hamilton,  K.C.,  and  Schiller,  for  the 
respondents,  cited  William  Brandts,  Sons,  i  Co.  v. 
Dunlop  Rubber  Co.,  [1905]  A.  C.  454  ;  Ex  parte 
North-Westem  Bank;  Ex  parte  Conning,  L.  B.  16 
£q.  414  ;  and  Merchant  Banking  Co.  of  London 
(Limited)  v.  Spotten,  Ir.  Bep.  11  Eq.  586.  They 
argued  that  the  transaction  was  one  in  the  ordinary 
cjurse  of  business,  and  therefore  within  the  excep- 
tions of  section  4  of  tha  Bills  of  Sale  Act.  1878. 

Hansen  replied. 

Cur.  adt.  vuU. 

Aug.  11.— Vatjohan  Wiixiaus,  L.J. — This  is  an 
appeal  from  the  judgment  of  Bigham,  J.,  npon  a 
special  case,  and  I  tmnk  that  judgoient  riio^d  be 
affirmed,  and  the  appeal  dism'ssed  with  costs.  From 
the  statement  in  the  special  case  with  reference  to 
the  practice  of  Hamilton,  Young,  &  Co.  and  the  bank 
with  respect  to  the  letters  of  lien,  it  appears  that  the 
whole  conduct  of  the  business  of  preparation  and 
shipping  wds  left  in  the  hands  of  Hamilton,  Yuung, 
&  Co.,  and  that  there  was  nothing  in  the  shipping 
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documents  tdeotifying  the  goods  mentioned  iu  the 
bleachers'  receipt*  aocompanj*ing  the  letferu  of  lien. 
The  resolt  of  the  practice  detailed  io  the  special  case 
seema  fo  be  that  in  respeot  of  the  mattor  of  prepara- 
tion and  shipwent  of  the  goods,  tbe  uiBnagement  and 
direction  of  these  goods  for  the  purpoio  of  bleaching, 
dyeing,  and  shipping,  nntil  the  bills  of  ladinj;  were 
hunded  over,  rested  entirely  with  Hamilton,  Young, 
it  Co.  ;  aud  that  no  property  other  than  by  way  of 
lien  or  charge  would  pais  to  the  back  until  the  bills 
of  lading  were  handed  o^er,  but  that  the  bank  hod  iu 
equity  a  right  to  an  injunction  reatraining  Hitmiltou, 
Yoong,  &  Co.  from  doing  anything  iQcon^istent  with 
their  holding  the  goods  on  account  of  the  bank  and 
under  litn  to  the  bunk.  The  bank  had  also  such 
lights  as  the  posseision  of  the  bleachers'  receipts 
might  give  them,  but  there  i«  nothing  in  the  cate  to 
show  that  the  bleachtrs  would  have  given  up  tlie 
gOodB  to  the  baok  on  the  prodnction  of  the  receipts. 
Oq  the  21th  of  July,  190:1,  just  before  the  t'a'Iure  of 
Hamilton,  Young,  &  Co.,  the  goods  to  which  the 
Kational  Bank  now  asserts  a  claim  may  be,  as  I 
understand  the  case,  divided  into  three  categories  — 

SI)  goods  the  Bubject  of  letters  of  lien  which  were 
ying    at    tbe    bleachers,    or  at    the    warehouse  of 
HMuilton,   Young,   &   Co. ;    {2]   goods  the  subject 
of    letteis    of    lien    which    were    not  in  the   hands 
of    the    bleachers,    but  coidd    be    traced  as    being 
then   in    the  hands  of    Hamilton,    Young,    &   Co. 
at     their    warehouse,    or    were    at    the    dyers    or 
liackers  or  the  docks;  (3)  goods  not  the  Bubjeet  of 
letteis  of  lien  which  on  the  24  th  of  July  were  in  the 
hands  of  the  bleachers  or  of  Hamilton,  Touug,  &  Co., 
or  at  the  packers  or  the  docks,  and  which  are  claimed 
hj  the  bank.     All  the  three  questions  in  the  special 
CAM  should  be  answered  in  favour  of  the  bank.    I  am 
of  D^nion  that  such  of  the  goods  dejcribttd  in  the 
letters  of  lien  as  on  the  2-!th  of  July,  1903,  were  io 
the  hands  of  the  bleachers  were  subject  to  a  lieu  or 
charge  in  favour  of  the  baek.     la  (he  same  manner  I 
think  that  the  back  was  entitled  to  a  lien  or  charge 
on  the  goads  mentioned  in  the  letters  cjf  lien,  which 
on    that  date  could  bj  traced   as  in  the  hands  of 
Hamilton,  Young,  &  Co.  at  their  warehouses,  or  were 
at  the  dyers  or  packers  or  the  docks.     I  think  that 
questions  1  and  2  should  be  answered  iu  favour  of  the 
bank,  because  I  think  that  the  letters  of  lien,  with  the 
acoom|>anjing  receipts,  ^re  not  bills  of  sale  because 
they  Gome  within  the  exception  in  section  4  of  tbe 
Act  of  1878,  being  documents  "  «sed  in  the  ordinary 
Doorse  of  business  as  proof  of  the  pos.'session  or  control 
of  gools."    That  such  documents  os  the  letters  of 
lien,  with  the  accompanying  receipts  of    those  in 
actual  possestion,  are  doctiments  used  in  the  ordinary 
coarse  of  business  I  have  no  doubt ;  but  the  question 
ia  whether  such  documents  "  arc  utei  as  proof  of  the 
possession  or  control  of  goods"  within  the  meaning 
of  the  exception.     I  think,  however,  that  these  docu- 
ments were  in  the  ordinary  course  of  business  used  as 
proof  of  possession  or  control  of  these  goods.     The 
documents  are  records  of  a  bargain  creating  a  hen  or 
charge  in  favour  of  the  bank,  and   declaring  that 
Hatnilton,  Young,  &  Co.  bold  the  goodt  specifiel  in 
the  respeative  letters  on  account  of  the  bank  acd 
under  lien  ia  the  hands  of  the  per^ans  therein  name  j, 
and  as  SQcb  would  be  bills  of  sale  but  for  the  fact 
that  they  fall  within  the  exception.      But   I   think 
they   do   fall   within    the    csceptiun,    and    I    think 
that  the  docowents  are  not  the  lem  intended  as  proof 
of  control,   within  the   meaning:  of    the  exception, 
because  tbfi  goads  thus  held  by  Qimilton,  Young,  & 
Co.,   or  their    bailees,   the    blefi:'hers,   packers,   and 
others,  were  to  be  dealt  with  by  Hamilton,  Young,  & 
Co,  »t  their  discretion  in  the  preparatiod  for  sbipmeub 
to  the  East,    The  control  of  the  bank,  in  my  opinion, 


continued  all  along.   The  bank  would,  on  the  strength 
of  these  documents,  at  any  time  have  been  eotitled  to 
an  injunction  restraining  Hamilton,  Young,  &  Co., 
if   they   had  atteEupted   to   take   the   goods  out  of 
the  coritrol  of   the  bank,  by  dealing  with  theui  for 
a    purpose     other    than    tliat    of    preparation    for 
shipment,   and  shipment    to  the  Eist.      I    do  not 
think     it     makes     any    diffeicuce     on    thia     point 
whether   the    goods    happened     to     be     held    by 
Hamilton,  Young,  &  Co.,  on  account  of  the  bank 
and  under  lien  to  the  bank    in    the   warehouse  of 
Hamilton,   Young,    &   Co.,    or  in  the  hands   of   the 
bleachers  and    others  who    had    given   receipts    to 
Hdmilton,  Young,  &  Co.      Then  comes  the  third 
question,  whether  the  bank  on  the  24th  of  July,  1903, 
were  entitled  to  any  other  goods  which  at  the  said 
date  were  in  the  liaods  of    bleachers,  packers,   or 
others,  or  of  Messrs,  HamUton,  Young,  &  Co, — i.e., 
gocds  other  than  thoie  mentioned  in  letters  of  lien 
with  receipts  attached.      I   think  that,  except  in  one 
cose,  the  bank  is  entitled  to  these  goods,  became  the 
title  of  the  bank  doee  not  arise  under  a  document  void 
as  a  bUl  of  sale,  and  the  bleachers  to  whom  notice 
vas  sent,  in  aU   cases  except  one,  attorned  to  the 
bank  before  tbo  act  of    bankruptcy  of    Hamilton, 
Yotmg,  &   Co.      Our  tittention  has  been  called  by 
Stirlitig,   L.J.,  to    the  Bills  of   Sale  Acts    of    1890 
and  1S91.      Our  attention  was  not  called  to  those 
statutes  during  the  argument.     But  having  regard  to 
their  provi'ions  I  wish  to  say  sometliing  concemlog 
them.  In  section  4  of  tbe  Act  of  1878,  after  the  defini- 
tion of   a  bill  of   sale  there  are  certain  exceptions, 
which,  I  may  observe,  equally  existed  io  the  prior  Bills 
of  Sale  Act  of  1854,    Now,  amongat  those  exceptions 
are  these :  "Transfers  of  goods  in  the  ordinary  course 
of  business  of  any  trade  or  calling,  bills  of  sale  of  goods 
in   foreign  parts  or  at  sea"     Now,  without  going 
in  detail  into  the  very  few  aud  very  short  provisions 
in  these  two  statutes  of  1990  and  1891,  it  may  be  said 
generally  that  the  effect  of  these  two  statutei  was  to 
extend  to  instruments  dealing  with  imported  goods 
prior  to  their  deposit  in  a  warehouse,  factory,  or  store, 
with  a  view  to  being  reshipped  for  export  or  delivery 
to    a    purchaser    not    being    the  person    giving    or 
executing  the  inatrument,  the  exception  which  already 
existtd  in  the  Act  of  1S78,  "bills  of  8»le  of  goods 
in  foreign  parts  or  at  sea."     In  tbe  Act  of  18o4  there 
were  no  provisions  such  as  exist  in  section  4  of  tlieAct 
of  1ST8,  which,  to  put  it  shortly,  included  in  billi  of 
sale  documents  in  respect  of  which  an  equit>kble  charge 
had  been  given.     Under  that  Act  of  ParHaroent  the 
case  of  Ex  parte  North-Wtikrn  Bituk,  In  rt  Sltt  was 
decided,  and  in  that  ca<,e  it  waa  held  that  under  the 
Act    tf   1854   a   letter  of  hypothecation,   by   which 
a    factor    and    wareboiise    keeper    pledged    certain 
wools   in    bia    poMeasion  to   his   bjnkers    to  secure 
an  advance,   constituted    a    good    equitable    charge 
which  did  not  require  registration,  the  advance  and 
charge  baring  been  mode  in  the  ordinary  course  of 
bagtufiss.    Now,  that  decision  was  based  upon  these 
documents  not  being  within  the  defimti;^n  of  a  bill  of 
sale   at  the    commencement    of    the  section.     Then 
followed  the  alteration  contained  in  the  Act  of  1878, 
and  that  retained  the  exceptions  contained  ia  the  Aot 
of  18dt.    Under  those  circumstances  the  real  ques- 
tion in  this  case  is,  What  waa  the  effect  of  the  exten- 
sion by  the  Act  of  1878  of  the  definition  of  a  bill  of 
sale  so   as  to  make  it  cover  an   equitable  charge. 
Now,  iu  my  judgment  one   tbiog   at  all  events  is 
p  ST  feet  ly  plain,  that,  whatever  might  be  the  iffect  of 
the  extension  of  that  defiuition,  it  is  qnite  clear  that 
the   exception  applied   as    much    to    the    extended 
definition  as  it  did  to  the  deSuitlon  as  it  existed  in 
the  Act  of  ISj4,     The  caaa  of  Ej:  parte  tforth  -  ire»(-rrt 
Banh,  In  r«  Sltt,  was  dealt  with  ia  an  Iiiih  CftW, 
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Mtrchant    Btiuking     Co,    c/   Loudon    v.    Simiten    in 
1877,    bIbo  before    the    Act    of    IS'S.     But    if    the 
indumenta   in   tbose   two   cases    are  looked  at.  and 
the  j-xproBaiouB  of  the  judges  couflidered,  although 
the  docummita  in  question  were  held  not  to  be^  billa 
of  sale  bEcattse  they  did  not  fall  within  the  deflaition, 
it  is  plain   from  the  judgineuts  that    both    court  i 
thought  that  the  scope  of  the  Act  of  1851  vr&s  not 
to  avoid,   M  bills   of    sale,  documents  uied  in  the 
ordiuaiy  oourie  of   business  by  merchants  for   the 
purpose  of  proof  of  possession  or  control  of   goods. 
Undi^r  those  circumitauces  we  have  to  couiider  here 
whether  these  documents  were  intended  to   be  proof 
of  possession  and  control  of  the  gojds  in  queation. 
Now,  Bigham,  J.,  has  uTrived  at  the  conclusion,  as 
appears   from   his  judgment,   thst    these  documenti 
described  in  the  letters  of  lien  were  intended  both  as 
proof  of  possession  and  also  as  proof  of  control.      I  am 
not  saying  that  this  is  not  sj,  but  1  prefer  to  take  the 
simpler  case  of  whether  they  were  used  as  proof  of 
possession  of  the  goods.     I  cannot  doubt  myself  that 
business  people  in   Manchester  would  all   so  reg*rd 
them  ;   but  still  that  will  not  do,   unless  accordtng 
to  a  proper  construction  of  the   words  these  docu- 
ments, with  the    surrounding    circumstances,   wera 
intended  as ''proof  of  possesrion  or  control"  within 
the  meaning  of  the  exception  in  the  Act  of  IS78.  Now, 
fur  one  moment  I  will  deal  with  the  case  apart  from 
the  Btatementa  in  th?  special  caie  as  to  what  was  the 
prrictice  of  the  bank  and  Hamilton,  Young,  &  Co, 
with  referencB  to  the  preparation  of  the  goods  by 
dyeing,  bleaching,  and  otherwise  making  preparation 
for  shipmisut ;  and  it  one  takes  the  case  apart  from 
that  practice  I  am  of  opiniou  tliat  these  documents 
were  intended  as  proof  of  possession  or  control.     Then 
does  it  make   any  difference  that  the  bank  allowed 
Messrs.   Hamilti>D,  Young,    &  Co,  to  eiercise  their 
discretion  as   to  those  steps  which  necessarily  had  to 
be  taken  before   the  gooda  could  be  made  ripe  for 
reahzation  by  them ;  goods,  it  must  be  remembered, 
which  by  the  very  terms  of  the  letters  of  lien  re  Jiained, 
from  the  moment  of  the  giving  of  those  letters,  goods 
held  by   Hamilton,  Young,  &.  Co.  on  behalf  of  the 
bank  ?    In  my  judgmeat  the  fact  that  the  bank  had 
thij    lien,    and    had   these    g,-odi  hold  for  them  by 
Hamilton,     Young,     &     Co.,    do  as    not     prevent 
the     giving     of     the     letters     of     lien,    coupltd 
with  the  receipts,  being,  according  to  the  ordinary 
practice  of  bankers,  proof  of  possession  or  control  by 
tbese  people.    Thou  with  regard  to  the  two  stitutee  to 
which  I  have  referred  I  aae  no  leasin  why  they  in  any 
way  interfere  with  the  conclusion  which  I  have  already 
arriTed  at;  and,  as  1  agree  with  Bigham,  J,,  in  his 
view  as  to  the  question  of  order  and  disposition,  I 
think  that  the  judgment  of  Bigham,  J.,  should  be 
BtHrmed,  and  this  appeal  dismissed  with  costs. 

Stikuko,  L,J.— On  the  first  two  questions  raised 
by  the  special  case,  which  relate  to  goods  comprised 
in  letters  of  lieu,  I  tbink  it  right  to  state  that  I 
d  jubt  whether  the  letters  of  lien  are  either  "  transfers 
of  goods  in  the  ordinary  course  of  business  of  a  trade 
or  calling"  or  "documents  used  in  the  ordinary 
course  of  busines  as  proof  of  the  possession  or  cctntrot 
of  goods  "  within  the  moaning  of  section  4  of  the 
Bills  of  Sale  Act,  187H,  That  doubt  is  independent 
of  the  two  statutes  of  189J  and  1891,  though  it  is 
not  lessened  by  the  terms  of  those  statutes.  Never- 
thile«B,  aa  mj  brethren  agree  in  the  view  taken 
by  Bigham,  J,,  to  whose  opinion  on  mercantile 
dijCU'nents  of  such  a  chsracter  as  ths  case  deals  with, 
I  attach  Ttry  great  weight,  I  think  I  ojght  not  to 
di(l*er  from  them.  I  should  add  that  my  doubt  does 
Dot  extend  to  the  third  question.  I  think  thit  lh« 
allomment,  before  the  commencement  of  the  bank- 


ruptcy,  of  the  bleachers  and  other  pf  rsons  with  regard 
to  the  goods  to  which  that  question  relates,  created  a 
change  in  the  legal  possession  of  the  goodt  which 
cannot  be  referred  to  any  document  invalid  as  a  bill 
of  8al»,  for  the  sirop'e  reaion  that  there  i«  no  letter  of 
lien  which  refers  to  any  of  those  goods.  I  al8o_  think 
that,  oven  if  ihere  had  been  a  letter  of  lien  in  the 
same  terms  as  those  whicli  relate  ti  tie  other  goads, 
I  should  have  had  difficulty  in  coming  to  the  con- 
clusion that  the  dealing  just  before  tb*  oommence- 
meot  of  the  bankruptcy  was  a  porforniance  of,  or  to 
be  referred  to,  an  agreement  coutaiced  in  such  letter. 
However,  there  is  in  faot  no  such  letter,  and  the 
question  does  not  arise.  Whether  the  latter  transac- 
tion i)  bad  as  a  fraudulent  preferenoa  I  think  it  ia  not 
ojien  to  us  to  consider,  because  no  such  qaegtion  i) 
raised  by  the  special  esse. 

Cozens-Hardv,  L.J.— I  agree  that  thia  appesl 
must  be  dismissed,  and  for  the  reasons  assigned  by 
Vaugban  Williams,  LJ.  The  general  policy  of  ths 
Billa  of  Sale  Act,  1878,  was  not  to  interfere  with 
ordinary  business  transactions-  In  so  far  as  they 
m'ght  be  hit  by  the  general  words  in  the  definition 
of  a  "  bill  of  side,"  they  are  taken  out  by  the  eipre»i 
exception,  I  think  the  letter  of  lion,  coupled  with 
the  deposit  of  the  bleachers'  rejtipt,  was  a  "  document 
used  in  the  ordinary  course  of  business  as  proof  of  tha 
control  of  goocis  "  within  the  meaning  of  auction  4  of 
the  Act  of  1878.  It  enabled  the  bank  to  prevent  the 
bankrupts  by  injunction  from  dealing  with  tha  goods 
in  any  manner  inconsistent  with  the  arrangeiOBnt 
contomp'at^d  by  the  parties,  an  arrangement  which 
would  result  in  the  handing  over  of  bdts  of  lading 
when  tha  goods  were  ready  for  shipment  to  Calcutta. 
It  thus  gave  the  bank  a  "control"  of  th«  goods. 
This  dispoBoa  of  the  first  and  second  tjueations.  As 
to  the  third  question,  1  think  the  attornment  of  the 
bleachers  gets  rid  of  all  difficulty.  Mr,  HanseU 
sought  to  argue  that  the  title  of  tte  bank  could  be 
impeached  on  the  ground  of  fraudulent  preferenee. 
But  no  such  question  can  ariss  on  this  sp^jisl  caie. 
And  nothing  decided  by  us  on  this  appeal  will  m  any 
way  preclude  the  riidug  of  the  iwu"!  of  fraodoltriit 
preference  in  proceedings  properly  directed  to  that 
issue, 

Solicitors,  Cheittr  <f  Co.,  toi  Bullock,  Worthinftm,  i 
Cj.,  M*nchester;  Santicraou  ti  Co. 
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Viet.  e.  45),  I.  3, 

Vn'Ifrudiim  3  of  the  CfpyriyM  Act.  1812,  th<  rofic 
rl'jht  in  a  book  jjubliihrd  a/kr  the  dftth  <•/  the  ttuiSar 
bflong)  to  tlt»  proprietor  of  Uie  auth-r't  numutcript  from 
which  tuch  bovk  ahull  lie  ftrat  fubltthtd. 

Iltld,  thai  t>it  f>Toi>rietor  of  the  author't  maniucnft 
mtuni  the  prvpritlfJT  of  thi  pi'.ct  of  paptr  thai  is  wr«B« 

S.  E.  <fe  Co,  purcha»td  from  S.  the  nxltuiiK  njU 
(o  pubiiah  certain  UtUra  written  hij  C.  Lamii  8.  **" 
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ilc*c«nc{a»2  of  iht  per  ion  to  whom  the  Uttert  were  tent. 
J9.  S.  it  Co.  published  theie  tetttrt  in  a  boo^,  and  aUo 
yaw  on  txclueiit  tieence  to  M.  it  Co.  to  }>ah!i«h  them. 
Sulsefjuently  J,  M.  D,  ■[•  Co.  pitrchated  the  adual  letten 
^rom  8.  and  pnUiahed  them  also. 

Htlii,  that  S.  E.  &  Co,  had  nt-qulred  the  06}t\jrii;ht  in 
the  Insert,  m  thet/  vjtre  the  atiiynets  of  8.,  who  had  the 
right  to  jiuMith  them  under  teHion  3  of  the  Copyright 
Act,  1942 ;  that  S.  B,  &  C'u.  were  the  proprittors  of  the 
aidhor'i  manmcrlpi  from  which  their  book  wat  first  pub- 
lithtd,  and  that  J.  M.  D,  dt  Co,  accordinj/ly  had  no 
right  to  publiih  the  lettert. 

Witness  ftction. 

This  waf  aa  action  for  *n  injunction  to  restrain  the 
deieudants  from  publithing  ami  B«lliiig  any  book 
whidi  coutained  sixteen  letters  wiitteii  by  Charles 
Lamb  to  BoU'rt  Lloyd  bet i^een  the  ye*ra  1798-lSIO, 
and  so  infringing  the  copyright  ot  the  plaintiffs 
BmiUi,  Elder,  &  Co. 

These  letters  were  discovered  iu  aa  old  box,  and 
ware  in  tbe  possession  of  a  Mr,  and  Sirs.  Bteed,  Mrs. 
Ste»d  being  u  descendant  cf  a  member  of  the  Lloyd 
family.  Messrs  Smith,  Elder,  &  Co,,  on  the  5th  of 
March,  ISSo,  entered  into  an  agresment  with  Mr.  and 
Mrs.  Steed  by  which  they  acquired  the  ex-;Iu*iT0 
right  to  publish  these  sixteen  letters  for  £250,  and 
Booordingly  they  had  the  loan  of  the  letters  fnr  that 
pnipoie.  In  VSiiH  Smith,  Elder,  &  Co.  published 
these  gixteen  lotteri  in  a  book  called  Charles  Lamb 
and  the  Lloyda,  and  they  were  registjred  as  the 
proprietors  of  the  copyright  in  these  letters. 

In  I8M.  tbe  plaintiffi  Micmillau  &  Co,  (Limited), 
beiogabsut  topabliib  a  new  edition  of  Ciuiou  Aingor's 
Charle)  L'iuib,  obttiined  from  Smith,  Elder,  &  Co. 
s  licence  to  pnblish  these  letters  in  consideration  for 
£2a._  At  the  name  time  Smith,  Elder,  &  Co.  agreed  not 
to  give  to  any  other  pablisher  the  right  to  publish 
these  Icrttera. 

In  1902  the  defendsnts  J.  M.  Dent  &  Co.  applied  to 
Smith,  Elder,  &  Co.  for  permission  to  publish  these 
letters,  which  permSsHion  Smith,  Elier,  &  Co.  refussd 
to  grant,  &■»  they  hai  alrealy  granted  an  exoluaive 
ItceBce  to  Macmillau  &  Oo. 

In  VJ03  J,  M.  Dent  &  Co.  having  heard  of  the 
existence  of  some  original  letters  of  Charles  Laub, 
enteied  into  negotiation  for  the  puiebase  of  them. 
when  it  appeared  that  they  were  the  letters  in 
qtteslioQ.  Dent  thert^upon  purchased  fro  m  Mr.  and 
Mrs.  Steed  the  sixteen  letterji,  together  with  some  other 
lettvrs,  for  £2iQ.  Dent  was  informed  by  the  Steeds 
of  the  assignment  of  the  copyright  in  them  to  Smith, 
Blder,  &  Co.,  and  the  receipt  given  by  Mr,  Steed  was 
expressed  to  be  give  a  for  the  letterii  ani  also  for  any 
rights  which  he  might  still  Uavi>  therein. 

At  the  end  of  1903  J,  M.  Dsnt  &  Co,  published  an 
editioa  of  Charles  Lamb's  letters  which  contained 
theaa  sixteen  letter?.  Macmillan  &  Co.  and  Smith, 
Blder,  &  Co,  tberi^upon  commenced  the  present  i>t.i- 
ceeding'j,  in  whiob  Smith,  Elder,  &  Co.  claimed  to  be 
the  registered  proprietors  of  the  copyright  in  these 
sixteen  letters,  and  they,  and  Macoiillun  &.  Co.  as 
their  licensees,  asked  for  an  injunction  to  restrain  the 
defendants  J.  M.  Dent  &  Co.  from  printing:,  publish- 
ing, and  ftelliog  any  book  which  infringed  their  rights 
in  the  letters  in  question. 

Charles  Lamb  by  his  will  dated  th?  9th  of  October, 
1$30,  dented  and  bequeathed  all  his  property  of 
everv  kind  whatsoever  to  Thomas  Moor  Taltourd,  of 
the  Middle  Temple,  and  Charles  Eyle,  of  E  ist  India 
House,  in  trust  tj  ba  disposed  of  in  the  purchase  of 
an  annuity  or  annuities,  or  in  any  manner  in  their 
discretion,  for  the  sole  beneht  and  u*e  of  his  sister 
Mary  Lamb,  provided  that  if  from  her  advanced  age  or 
othetwijw  bia  tmstica  should  not  think  ht  to  dispose 


of  tbe  whole  of  the  property,  then  after  payment  of 
ber  debts  and  funeral  expenses  the  trustees  should 
have  powf  r  to  dispose  of  the  residvio  in  any  manner 
she  should,  if  of  sound  mind,  appoint,  and  in  default 
of  appointment  to  p»y  the  residue  to  Emma  Isola  if 
living,  and  if  dead  then  to  her  lawful  children. 

Charles  Lamb  died  on  the  27th  of  December,  1834, 
and  Lis  will  was  proved  by  both  of  the  executors  ; 
and  Mary  Lamb  died  in  1S47  without  having 
exerciscid  the  power  of  appointment. 

Emma  Isola  married  Edward  Moxon  and  died 
intestate  on  the  2nd  of  February,  1891,  and  letters  of 
administration  were  granted  to  her  son,  A.  H. 
Moxon. 

On  the  31st  of  January,  1905.  A.  H.  Moxon,  at  the 
instigation  of  the  defendants,  J.  M  Djnt  &  Co,,  took 
out  letters  of  administration  cum  ttii'imtnto  annexo  de 
bonis  jion  fo  the  estate  of  Charles  Lamb,  and  on  the 
7tb  of  February  he  assigned  all  his  rights,  whatever 
they  were,  in  tbe  sixteen  letters  in  question  to  the 
defendants,  J,  M.  Dent  &  Co. 

The  grant  of  the  Utters  of  administration  to  the 
estate  of  Charles  Lamb  and  tbe  assignment  by  Moxon 
to  J,  M.  Dent  &  Co.  were  subsequeut  to  the 
commencement  of  the  proceedings  in  the  present 
actinn. 

The  defendants,  J,  M.  Dent  &  Co.,  by  their  defence 
and  notice  of  objection,  denied  that  the  plaintiil's 
Smith,  Elder,  &  Co.  wore  the  proprietors  of  the 
copyright  iu  the  sixteen  letters  m  question;  they 
alleged  that  there  was  no  sub  listing  copyright  in  the 
said  kttt^ra,  or  that  if  such  copyright  was  subsisting 
the  proprietor  thereof  was  the  legal  personal  repre- 
sentative ot  the  late  Charles  Lamb,  the  writer  of  the 
said  letters,  or  the  defendants  m  his  assigns. 

Section  3  of  tbe  Copyright  Act,  1842,  provides  that 
the  copyright  in  every  book  which  shall  after  the 
passiuj?  of  this  Act  be  published  in  the  lifetime  of  its 
author  shall  endure  for  tbe  natural  life  of  such  author, 
and  for  the  further  term  of  seven  years  cooomencing 
at  the  time  of  bis  death,  and  shall  be  the  property  of 
such  author  and  his  assigns ;  provided  always  that  il 
the  said  term  of  seven  years  shall  expire  before  the 
end  of  forty-two  years  from  the  first  publioation  of 
such  book  the  copyright  shall  in  that  case  oadure  for 
such  period  of  forty-two  years ;  and  the  copyright  in 
every  b  lok  which  shall  be  published  after  the  death 
of  its  author  shall  endure  for  the  term  of  forty-two 
years  fiom  the  tirat  publication  thereof,  and  shall  be 
the  property  of  the  proprietor  of  the  author's  manu- 
script from  which  such  book  shall  be  first  published 
or  bis  assigns. 

Serutttn,  K C,  and  R.  A,  Wru/ht,  for  the  plaintiffj, 
MacaiilUu  &  Co.  (Limited) and  Smith,  Elder,  &  Co. — 
The  copyright  in  these  letters  belonged  ti  Smith, 
Elder,  &  Co.  for  forty-two  yearn  from  the  time  when 
they  were  first  published.  The  Copyright  A-jt,  1842, 
s,  li,  made  an  altoration  in  the  law.  Prior  to  that 
Act  the  copyright  belonged  to  the  author  and  his 
aseigns  after  pubUiiation,  whether  the  publicat'on 
took  place  during  the  lifetime  of  the  author  or  after 
hia  death.  But  the  Legislature  mtd*  a  distinction 
between  the  two  cases  and  said  that  if  publication 
took  placi  in  the  lifetime  of  the  author  the  copyright 
belonged  to  the  author  and  hia  assigns,  but  that  if 
publication  took  plaoe  after  tbe  de^th  of  the  author 
the  copyright  should  belong  to  a  diU'-aretit  person, 
viz,,  the  proprietor  of  the  author's  manuscript  from 
which  such  book  wm  published.  In  sec'ion  11  of  the 
International  Copyright  Act,  ISW,  the  etpression 
"author"  was  denned  in  the  caae  of  a  posUiumous 
work  as  meaning  "  the  proprietor  of  the  manuscript 
of  such  work  and  any  person  cHiraing  through  him." 
Fortber,  in  sedtioii  Hiot  the  Copyright  Act,    1642,  a 
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distinction  weis  drawn  right  through  the  section 
between  the  "  author  "  and  the  "first  publisher"  of 
a  book.  The  case  turned  upon  the  meaning  of  the 
phrase  "  proprietor  of  the  author's  manuscript "  in 
section  3  of  the  Act.  In  Oliver  v.  Oliver,  10  W.  E. 
18,  II  C.  B.  N.  8.  139,  it  was  held  that  the  receiver 
of  a  letter  who  had  handed  it  back  to  the  sender  hai 
sufficient  property  in  the  paper  upon  which  it  was 
written  to  entitle  him  to  maintain  an  action  for 
detinue  against  the  sender  for  it.  It  was  true  that 
the  author  of  the  letter  had  the  personal  right  to  st  p 
any  publication  of  the  letters  during  his  lifetime,  bat 
notwithstaLdiog  that  light  and  subject  to  it  the 
receiver  of  the  letter  was  tiie  proprietor  of  the  manu- 
script of  the  letter.  There  could  not  be  a  joint 
property  in  both  the  author  and  the  receiver  in  the 
manuscript,  otherwise  the  receiver  would  not  have 
the  right,  which  he  had,  to  destroy  the  letters.  If 
"  proprietor  of  the  author's  manuicript"  meant  the 
proprietor  of  the  right  of  publuhing  there  would 
have  been  no  necessity  for  the  second  part  of  section 
3  of  the  Act,  which  was  inserted  to  show  that  after 
the  author's  death  the  person  entitled  to  the  copy- 
right was  the  owner  of  the  actual  piece  of  paper 
upon  which  the  letter  or  book  was  written,  and  it  was 
to  be  the  "author's  manuscript"  to  prevent  any 
possibility  of  several  copies  being  in  existence  of  the 
same  work,  the  owners  of  which  mieht  claim  the 
right.  By  this  means  a  lengthy  inquiry  m  to  who 
was  the  legal  personal  repreaentative  of  the 
deceased  author  in  order  to  ascertain  who  had  the 
right  to  pablish  was  obviated.  It  was  decided  in 
Maclean  v.  Wahon,  20  Sc.  Ses.  Ca.,  2nd  ser.,  1154, 
that  the  owner  of  an  unpublished  manuscript, 
although  not  tiie  author  of  it,  acquired  copyright  in 
it  by  first  publishing  it :  see  also  Walter  v.  Lane,  48 
W.  k  218,  [1899]  2  Ch.,  at  p.  770, 49  W.  E.  95,  [1900] 
A.  C,  at  p.  648.  In  Hopkituon  v.  Lord  Barghley,  15 
W.  E.  543,  2  Ch.  App.  447,  where  the  question  was 
whether  the  defendant  could  refuse  to  produce  letters 
from  a  stranger.  Turner,  L.J.,  put  it,  "The  writer 
of  a  lett-r  trusts  the  receiver  wiiii  the  letter,  and  he 
must  t^e  the  consequences  of  its  being  in  his  posses- 
sion. ...  If  the  sender  of  a  letter  wishes  to 
restrain  the  receiver  from  showing  it  to  any  other 
person  he  must  file  a  bill  for  that  purpose.  Unless  that 
u  done  the  property  is  in  the  receiver."  [Kekbwich, 
J. — Lord  Cairns  puts  it  much  more  accurately.]  Smith, 
Elder,  &  Co.  having  bought  the  right  of  publishing 
from  the  owner  of  the  manuscript  of  the  letters,  they 
have  a'^qoired  the  copyright  ia  the  letters. 

Banckwerh,  K.O.,  and  Seltstian,  for  the  defendants, 
J.  M.  Dent  &  Co. — The  right  of  publishing  theise 
letters  remained  in  the  personal  representative  of 
Charles  Limb;  it  outht  to  have  passed  under  the 
residuary  bequest  to  Emma  Isola,  but  it  never  did 
pass,  and  therefore  the  plaintiffs  could  not  have  any 
rights  through  the  Steeds.  [Kekkwioh,  J. — Must  I 
not  assume  at  this  distance  of  time  that  the  executors 
of  r^mb  auented  to  the  bequest,  and  that  therefore 
this  right  did  pass  in  the  residaary  bequest,  and  that 
the  letters  must  be  held  to  have  passed  into  the 
rightful  p3ssession  of  the  Steads.]  Whitt  the  defen- 
dant acquired  from  the  Steeds  was  only  the  actual 
pieces  of  paper,  as  the  copyright  remained  in  the 
personal  represantative.  ^e  writer  of  a  letter 
retained  such  a  right  in  it  that  he  oould  prevent  it 
being  printed  and  published,  and  it  was  a  well-settled 
principle  of  law  that  the  mauussript  remained  the 
property  of  the  writer  and  not  of  the  receiver.  In 
Fopev,  Curl,  2  Atk.  312,  Lord  Hard wicke  said  that 
tie  receiver  had  only  a  special  property  possibly  in 
the  paper,  but  that  that  did  not  give  a  licence  to  any 
person  whatsoever  to  pablish  letters  to  the  world,  for 


at  most  the  receiver  had  only  a  joint  property  with  tha 
receiver.  In  Oee  v.  Pritchard,  2  Swanst.  402,  Lord 
Eldon  held  that  the  jurisdiction  to  restrain  the  right 
of  publication  was  founded  in  a  right  of  property  in 
the  writer.  He  laid  down  the  proposition  t^atby 
sending  the  letter  the  writer  had  g^ven  for  the  par- 
pose  of  reading,  and  in  gome  cases  of  keeping  it,  a 
property  to  the  person  to  whom  it  was  addressed, 
yet  that  the  gift  was  so  restrained  that  ultra  the 
purposes  for  wtdch  the  letter  was  sent  the  property 
was  in  the  sender ;  and  in  Thompion  v.  Stanhope,  Amb. 
737,  Lord  Apsley,  L.C.,  held  that  the  widow  of 
Lord  Chesterfield's  son  had  no  right  to  print  the 
letters  which  Lord  Chesterfield  wrote  to  hia  son 
without  tiie  consent  of  Lord  Chesterfield  or  his 
executors  :  see  also  Duke  of  Qiieentberry  v.  Shebbtare, 
2  Eden.  329.  It  has  been  recognized  that  there  was  a 
right  of  property  in  the  sender  of  letters  since  the  time 
of  Lord  Hardwicke.  In  Oliver  v.  Oliver  the  right  of 
property  reoogoized  in  the  receiver  was  only  a  limited 
one,  so  that  he  could  recover  the  actual  paper.  In 
Earl  Lytton  v.  Devey,  64  L.  J.  Ch.  293,  33  W.  S.  Oi^. 
106,  Bacon,  V.C,  laid  down  that  the  property  in 
the  letters  remained  in  the  person  to  whom  they  were 
sent.  The  right  to  retain  them  remained  in  the 
person  to  whom  they  were  sent;  but  the  sender  of 
the  letters  had  still  that  kind  of  interest  if  not 
property  in  the  letters  that  he  had  a  right  to  restrain 
any  use  being  made  of  the  communication  which 
he  had  made  in  the  letters  so  sent  by  him. 
North,  J.,  in  Labouchere  v.  Heii,  77  L.  T.  659, 
46  W.  E.  Dig.  68,  expressed  a  doubt  as  to  the  person 
in  whom  the  property  in  the  paper  wsm  vested. 
[Eekewich,  J.— Could  the  writer  of  the  letter  pablish 
it  against  the  wish  of  the  receiver  ?]  Upon  principle 
he  could.  It  was  within  the  right  of  the  aathor  to 
say  whether  there  should  be  publication  or  not.  In 
Caird  v.  8ime,  36  W.  fi.  199,  12  App.  Cas.  326,  where 
the  question  arose  as  to  the  publication  of  oral  lectures 
without  the  consent  of  th4  leotnrer.  Lord  Halsbury, 
L.C.,  laid  stress  upon  the  fact  that  an  aathor  had  a 
proprietary  right  m  his  uopublished  literary  produc- 
tions. It  was  to  this  right  that  the  section  referred 
and  not  to  the  ownership  of  the  piece  of  paper.  The 
paper  itself  had  no  value  in  itself,  only  the  literary 
composition  that  was  upon  it  had  any  value,  and  the 
whole  point  in  the  case  was  in  whom  was  the  pro- 
prietary right  in  the  literary  composition  of  these 
letters.  All  the  judges  when  they  spoke  of  the 
property  being  in  the  sender  were  referring  to  the 
proprietorship  in  the  literary  composition.  The  statute 
applied  equdily  to  letters  as  to  other  compositions. 
"  Proprietor  of  the  author's  manuscript  from  which 
the  book  was  first  published  "  must  mean  more  than 
the  proprietor  of  the  paper.  It  must  refer  to  the 
proprietor  of  the  composition  in  whom  the  right  of 
publishing  was  vested,  and  that  upon  the  oases  most 
be  some  one  other  than  the  receiver.  In  all  the  m<>an- 
ings  of  "manuscript"  which  were  given  in  the 
dictionaries  the  emphasis  was  laid  on  that  which  wss 
written  on  the  paper  rather  than  on  the  paper  itself. 
The  first  part  of  the  section  gave  the  copyright  to  the 
author  in  respect  of  a  work  published  in  his  lifetime. 
The  object  of  the  second  part  of  the  section  was  to 
protect  the  proprietary  right  in  the  literary  compo- 
sition after  the  death  of  the  author,  and  there 
was  no  reason  why  such  right  should  not  go 
to  the  personal  representative  of  the  author. 
It  was  quite  immaterial,  so  far  as  the  section  was 
concerned,  by  whom  the  publication  in  fact  was  made. 
The  unlawful  publication  of  letters  could  not  give 
any  right  at  all  as  against  those  persons  who  had  the 
ri^ht.  The  receiver  of  a  letter  could  not  publish  it 
without  the  consent  of  the  writer,  and  after  his  death 
without  the  consent  of  his  personal  lepreseatatiTei 
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sad  the  statute  had  not  mil4e  any  difforeiice  to  the 
csoiamon  law  in  thia  respeot,  The  Stoeda,  aUhough 
tlie7  potsfBsed  the  letters,  in  so  far  as  they  were  the 
ownftrs  of  the  pieoes  of  paper,  had  not  the  right  to 
publish  them,  baoause  they  were  nat  the  proprietors 
of  the  author's  mauuscript.  The  plaintiffs  at  the 
time  they  published  the  lettara  were  not  the  proprietors 
of  the  piece)  of  paper,  and  therefore  the  Act  could  not 
have  been  complied  with, 

Scriillon,  K.C,  in  reply. — The  questioa  wite  not, 
who  had  the  common  law  right,  Imt  to  whom  the 
X<egiHlatuTC  baa  given  the  right  and  the  words  of  the 
section  could  have  but  one  meaning  — directJy  a  work 
was  published  the  common  law  right  was  gone.  It 
was  clear  from  the  deftiiitirin  gJToa  to  "aisigna"  in 
section  2  that  the  assigumeut  might  bo  both  before 
and  also  after  publication.  What  could  be  assigned^ 
therefore,  was  the  interest  to  be  derived  from  the 
publication  which  might  have  already  taken  pluca. 
The  Legislature,  in  deotding  that  the  copyright  in  a 
book  published  after  the  death  of  the  author  should 
be  the  property  of  the  proprietor  of  the  author's 
maomcnpt  from  which  such  book  should  first  be 
published,  must  have  meant  the  physical  thing,  and 
could  not  have  referred  merely  to  the  right.  Legiala- 
turo  intended  to  give  the  copyright  to  a  different 
person  under  the  second  part  of  the  section  from  the 
penon  who  took  under  the  first  part.  The  defendants' 
contention  would  give  the  right  to  the  same  person. 

Eeskwics,  J. — This  is  an  extremely  difficult 
question,  and  perhaps  a  satisfactory  solution  of  it  can 
only  be  obtained  by  a  decision  of  the  tiltimat'e  Court 
of  Appeal,  but  having  carofully  considered  it  and 
looked  st  the  cases  to  which  I  was  referred ,  I  see  no 
reason  for  thinking  that  my  opiuion  would  be  any 
better  for  being  postponed.  I  therefore  purpose  to 
■ay  what  conclusion  I  have  arrived  at,  in  the  h^pe 
that  my  remarkii  may  assist  the  parties  in  obtaining 
elsewhere  a  ctmplete  solution  of  the  question  which 
b  raised. 

The  plaintiffs  claim  the  right  of  publigation  in 
certain  letters  of  Charles  Lamb  whioh  are  many  years 
old,  and  they  8»y  that  they  have  purchased  that  right 
from  a  gentleman  and  lady  named  Steed,  who  were 
lit  powention  of  the  letters  up  to  some  ten  years  ago. 
It  seems  to  me  that  as  there  is  no  suggestion  that 
those  persona  obtained  tho.se  letters  by  theft  or  other- 
wise improperly,  I  must  assume  at  this  dist»noe  of 
time  from  the  date  of  the  writing  of  the  letters  that 
tbpy  were  in  rightful  possession  of  the  letters. 
What  that  implies  is  really  the  question  to  be 
decided,  but  I  begin  with  tracing  the  letters 
to  rigbtfol  possession.  There  is  no  doubt  Ihiit  the 
Steeds  assigned  their  rights,  whatever  those  rights 
V«re,  u  regards  the  publication,  to  the  pininttifs. 
The  plaintiffs  have  vested  in  them  any  right  of 
publication  which  Mr,  and  Mrs,  Steed  could  pass.  If 
they  are  entitled  to  publication — if  they  have  a  right 
of  publication — then,  of  course,  they  are  entitled  ty 
restrain  every  person  who  is  not  entitled  to  publish. 
and  that  nuses  the  quoition  wht'ther  the  defendants 
are  entitled  to  publish.  The  defendants  claim  also 
through  the  8t«eds,  and  in  addition  through  the 
administrator  of  Charles  Lamb.  Now  as  legurda 
their  title  through  the  Steeds  it  is  obviously  a  dtfec- 
tiv*  one,  becsiisa  the  Steeds  had  already  aeaigued 
everything  that  they  could  assigri  to  the  plaintiffs, 
and  nothing  was  left  for  tbeoi  to  assign  to  the 
detendants,  and  they  were  perfectly  conscious  of  that, 
linoe  they  only  purported  to  confer  on  the  defendants 
such  rights,  if  any,  as  remained  in  them, 

As  legarda  their  other  title  I  confess  I  do  not 
onderfltand  how  the  administrator  of  Charles  Lamb, 
at  the  present  day,  cui  have  any  proi>erty  whatso- 


ever in  these  letters  of  any  kind  or  description,  even 

00  the  assumption  that  a  right  of  property  did  vest 
in  Charles  L^mb  at  the  date  of  his  death  and  could 
pas  I  by  his  will.  It  is  not  competent  for  me  to  dedde 
on  the  present  occasion  what  the  meming  of  Charles 
Lamb's  will  is,  or  whether  such  property  as  he  had  iu 
the  letters  passed  by  that  will.  But  whatever  property 
passed  tt  cannot,  it  seems  to  me.  now  be  vested  in  the 
defendants,  as  it  could  not  have  vested  in  the  adminii- 
trator  of  Charles  Lamb  when  these  letters  of  adminia- 
tnitiou  were  Rranted  only  the  other  day.  But  I 
thought  it  right  to  say  that,  because  it  may  be  that  a 
que.ttiou  of  that  kind  will  arise. 

The  defendants  decline  to  prove  their  title.  They 
say :  "  All  we  have  to  do  is  to  show  that  the  plaintiff* 
have  no  title,  and  if  we  satisfy  the  court  that  the 
plaintiffs  have  no  title,  then,  of  course,  they  cannot 
restrain  U9.  It  matters  not  to  us  or  the  court  whetiier 
wa  have  a  title  or  not."  That  is  a  perfectly  proper 
view  for  the  defendants  to  take,  if  they  are  so  odvisfid 
to  take  it.      It  is  the  view  they  do  take,  and  therefore 

1  will  not  pursue  that  subject  any  further.  All  I  have 
to  consider  is  the  bare  qnestion,  not  whether  the  right 
publication  is  vested  in  the  plaintiffs  at  between  theui 
and  the  defendants,  but  whether  it  ii  Tested  in  the 
plaintiffs  abstrao'edly,  so  that  they  have  a  good  title. 
That  question  depends  entirely  on  the  proper  con- 
straotion  to  be  placed  on  a  few  lines,  indeed  a  few 
words,  in  the  third  section  of  the  Copyright  Act, 
1842  (a  &  t)  Vict,  c,  -15).  It  is  not  easy  to  understand, 
but  in  order  to  understand  it  one  must,  of  course, 
have  in  one's  mind,  and  present  before  one's  eye,  the 
common  law  a)  it  stood  at  the  date  of  the  Act  of 
Parliament. 

Now  about  the  common  taw ;  up  to  a  certain  point 
there  is  no  doubt  whatever  on  that.  I  have  been 
ref<»rred  to  a  large  imraber  of  cases  beginning  with,  I 
believe,  the  first— it  is  always  quoted  as  the  first — Pope 
V.  Citrl,  2  Atk,  3i2,  decided  by  Lord  Hardwicke. 
Probably  one  or  two  would  have  sufficed,  and,  indeed, 
I  venture  to  say,  as  the  obserration  which  I  made  to 
Mr,  Scmttott  in  opening  the  case  indicated,  that  no 
reference  to  any  case  at  all  was  really  necessary.  But 
I  certainly  shall  not  refer  to  many  of  them. 

I  have  said  that  the  common  law  is  perfectly  clear 
up  to  a  certain  point,  and  I  use  that  expression 
advisedly,  because  £  think  the  point  is  a  limited  one, 
and  there  is  a  great  deal  of  doubt  about  the  common 
law  beyond  that.  Mr.  Danckwerts  referred  me, 
among  other  cases,  to  Cnird  v.  Simf,  3G  W.  R.  199,  12 
App,  Cas.  320,  which  ia  an  important  case  in  the 
House  of  Lords  arising  out  of  the  publication — ■ 
touching  the  right  of  publication — of  lecturea  on 
Moral  Philosophy  dehvcred  by  Dr.  Caird.  The  case 
is  very  much  concerned  with  the  peculiar  ciroum- 
fltances  cannected  with  the  delivery  of  lectures,  and 
all  the  judges  who  took  part  in  the  decision  go  into 
those  circumstances,  and  the  dissenting  judgment  of 
Lord  Fitzgerald  is  extremely  inatruclive  as  regards 
lecturea  delivered  aa  those  wete,  as  distinct  from 
letters  oi  booka  or  other  manuscripts.  Mr.  Bonck- 
werts  quoted  largely  from  the  judgment  of  the 
present  Lord  Chancellor,  but  to  my  mind,  the 
precise  position  is  more  accurately  stated  as  regards 
language  by  Lord  Watson  on  p.  343.  He  says:  "  The 
author  of  a  lecture  on  Moral  Philosophy  or  on  any 
other  original  composition  retains  the  right  of  properly 
in  his  work  which  entitles  him  to  ]<Tevent  its  publica- 
tion by  others  until  it  has  by  consent  been  communi- 
cated to  the  public."  He  calls  it  "  a  right  of  property 
in  his  work,"  The  Lord  Chancellor  in  his  judgment 
calls  it  a  "  proprietary  right  in  hia  unpublished  literary 
productions."  In  many  of  the  other  cases  the  presiding 
judge  has  used  the  expression  "  the  rights  of  pro- 
perty."    I  think  the  phrase  "  proprietary  right  "  is 
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peculiar  to  the  jndgment  of  the  Lord  Chancellor  in 
Caird  y.  Sime,  Bat  some  other  judges  have  used  a 
different  expression  and  called  it  a  joint  property, 
that  is,  a  nght  in  the  author  of  the  letter — I  am 
t%lking  of  a  letter — jointly  with  the  sender.  Bacon, 
Y.O.,  so  late  as  1884  in  the  case  of  Earl  of  Lytton 
V.  Devey,  51  L.  J.  Ch.  293,  said  "  the  property 
in  the  letters  remains  in  the  penon  to  whom 
they  are  sent."  But  it  is  obvious  from  his 
judgment  that  he  perfectly  understood  there  was  a 
right  of  property  in  the  sender,  and  he  no  doubt  was 
speaking  there  of  the  property  in  the  letters  as  the 
property  in  the  paper  with  the  writing  upon  it — the 
actual  physical  thing  and  nothing  more— and  that 
no  doubt  is  in  the  person  to  whom  the  letter  is  sent. 
It  has  been  decided  that  he  can  maintain  an  action  of 
detinue  for  it  by  reason  o(  the  right  of  property  in  the 

Ehysical  thing.  To  that  point,  it  seems  to  me,  the 
kw  is  perfectly  clear.  Beyond  it,  I  will  not  say  it  is 
obscure,  but  I  think  there  is  very  little  light.  What 
the  right  of  property  is  and  how  it  ought  to  be 
defiaed,  none  of  the  judges  seem  to  me  to  tell  ns. 
To  read  a^ain  Lord  Watson's  w(n:ds,  "it  is  a  right  of 
property  m  his  work  which  entitles  him  to  prevent  its 
publication  by  others."  That  is  the  right  of  pro- 
perty. What  other  privileges  it  gives  him,  how  otaer- 
wise  you  can  spell  out  the  right  of  property,  I  am 
unaware.  I  do  not  think  there  ii  any  judgment  any- 
where which  helps  at  all ;  even  the  numerous  judg- 
meots — numerous  according  to  the.  manner  of  the 
partionlar  judge— in  Qu  v.  Pritchard,  2  Swanst.  402, 
which  are  extremely  instructive,  do  not,  as  far  as  I 
have  studied  them,  really  give  us  any  guide  to 
determine  what  the  right  of  property  ia  beyond  this, 
that  it  entitlei  the  author  or  the  composer  to  prevent 
its  publication  by  others.  I  need  not  go  beyond  that 
on  the  present  case.  It  is  sufficient  for  me  to  say 
that  according  to  the  common  law  the  writer  of  a 
letter,  notwithstanding  that  he  has  sent  it  to  some- 
body else,  and  that  that  somebody  else  has  a  right 
to  the  physical  thing,'  retains  a  peculiar  right  of 
property  in  it  which  entitles  him  to  prevent  its 
publication  by  others. 

Now,  that  being  the  common  law,  what  does  the 
statute  mean  P  The  section  is  divided  into  two 
parts,  and  the  division  into  two  parts  is  to 
my  mind  the  origin  of  the  puzzle.  The  first  part 
of  the  section  deals  with  a  book  which  is  published  ia 
the  lifetime  of  its  author,  and  a  book  includes  a  letter. 
I  need  not  go  back  to  the  authority  on  the  point, 
because  it  is  assumed  all  through  this  argument  and 
it  is  common  ground  that  "book"  does  includes  a 
letter.  It  was  contested  in  one  case,  but  held  at  once 
without  hesitation  that  a  book  must  include  a  letter. 
"  The  copyright  in  every  book  or  letter  which  after  the 
passing  of  this  Act  is  published  ia  the  lifetime  of  its 
author  shall  endure  for  a  certain  time  and  ihall  be 
the  property  of  such  author  or  his  assigns."  Then, 
having  enacted  th»t,  the  Legislature  goes  on  to  deal 
withthe  case  of  a  copyright  in  a  book  which  has  been 
paUiahed  after  the  deatu  of  its  author,  and  it  does 
not  say  what  it  would  have  been  extremely  easy  to 
say  ia  plain  language,  that  the  copyright  in  that 
book  shall  remain  in  the  author  or  his  assigns  or  his 
legal  personal  representatives.  I  am  not  professing 
to  frame  the  words  in  which  it  could  have  been 
enacted,  but  no  difficulty  would  have  been  entertained 
by  ^  anjr  reasonably  experienced  draughtsman  in 
sayiu^  in  plain  and  nomistakeable  language  that  the 
oopyigli^  belongs  to  those  who  claim  through  the 
author,  whether  by  assignment — which  would  indude, 
of  course,  a  bequest— or  as  legal  personal  representa- 
tive, if  that  had  been  the  intention  of  the  Legislature. 
I  think  it  is  fair  to  conclude  that  the  Legislature 
did  not  intend  that    Bat  what  does  it  intend  P    That 


it  shall  be  the  property  of  the  proprietor  of  the 
author's  manuscript.  I  will  not  g^  farther  for  the 
moment.  I  do  not  think  it  n'ce»ary  to  consult 
dictionaries  to  understand  what  the  meaning  of  the 
word ' '  manuscript "  is.  Manuscript,  of  course,  meam 
that  which  is  written  by  the  hand,  that  in  the  case  of 
a  letter  would  be  the  actual  letter  written  by  the 
writer  with  his  own  pen  or  penciL  I  have  no  doubt 
that  in  these  days  the  court  would  have  no  difficulty 
in  extending  that  to  a  typewritten  letter.  It  might 
even,  I  think,  without  difficulty  extend  it  to  a  printed 
letter  if  the  writer  had  hunself  used  a  private 
printing  press.  I  have  no  doubt,  also,  that  if 
the  writer  of  the  letter,  instead  of  using  his  own 
hand,  used  that  of  an  amanuensis  to  whom  he  dictated 
the  letter,  that  would  be  a  manuscript  within 
the  meaning  of  this  Act.  I  go  further  and  say 
that  if  the  writer  wrote  out  the  letter  with  his  own 
hand  and  then  had  a  copy  made  of  it  in  order  to  send 
it  away,  and  made  that  really  the  original  letter 
though  in  truth  it  was  more  a  copy  than  an  origin*!, 
that  that  might  be  a  manascript.  But  it  seems  to  me 
it  must  be  that  which  proceeds  from  the  writer  as  his 
own  work  in  the  first  instance,  and  that  must  be,  I 
think,  the  author's  manuscript.  It  is  not  the  manu- 
script made  by  somebody  else  for  the  author  for  the 
purpose  of  really  constructing  an  original  letter, 
Also  "manuecript  "  must  meuo,  I  think,  that  which 
filled  the  place  of  the  manascript  ia  tiie  ordinary 
sense,  that  is  to  say,  the  letter  written  by  the  author's 
own  hand.  If  it  was  the  one  original  letter  which  he 
intended  to  be  the  original,  then  that  is  the  author's 
manuscript.  Take  the  case  of  a  man  sending  a  letter 
and  keeping  a  copy  of  it.  I  do  not  know  that  it  is 
necessary  to  decide  it,  bat  I  should  thiok  the  letter  sent, 
and  not  the  copy  kept,  would  be  the  author's  manu- 
script. So  far  there  seems  to  be  little  difficulty  in 
understanding  what  the  Legislature  meant.  But  then 
comes  the  qaestion  of  who  is  the  "  proprietor  of  the 
author's  manuscript."  If  we  can  ascertain  who  the 
proprietor  of  the  author's  manuscript  is,  then  there  is 
no  difficulty  in  determining  what  the  statute  means, 
because  it  save  it  shall  be  the  property  of  the  |Hro- 
prietor,  not  that  the  proprietor  shall  have  a  qaalified 
proprietary  i  ight — it  is  not  qualified  in  any  way ,  it  ia  not 
that  be  shall  have  the  property  jointly  with  anyone 
else,  but  it  shall  be  his  property,  and  the  Legislature 
being,  of  course,  cog^nizant  with  all  tbe  decisions  of 
the  common  law,  must  be  taken  to  have  meant  the 
property  as  being  the  exclusive  property  of  the 
proprie'.  or.  Now  who  is  the  proprietor  of  the  author's 
manascript?  According  to  the  common  law,  as  I 
have  already  said,  there  are  two  proprietors  of  the 
letter  who  can  bring  detinue  for  it — that  is,  he  who  is 
entitled  to  the  physical  thing,  and  the  writer  of  tiie 
letter,  who  has  that  peculiar  right  of  property  which 
entitles  him  to  prevent  publication  by  others.  Did 
the  Legislature  here  intend  to  perpetuate  any  notion 
of  that  kind  in  the  proprietor  of  the  author's  manu- 
script P  It  seems  to  me,  having  regard  to  the  division 
of  the  section  into  two  parts,  which  I  have  already 
called  attention  to,  and  to  the  care  of  the  Legisla- 
ture not  to  repeat  in  the  second  pait,  as  it  might 
have  done  in  sli^tly  different  langwage,  the  first 
part,  it  must  be  mat  the  proprietor  of  the  author's 
manascript  means  the  proprietor  of  the  phyrioal  thing, 
that  the  manuscript  hore  is  the  thing  written — the 
actual  paper  on  which  the  writing  is,  and  the  writing 
on  it.  That  seems  to  me  to  be  the  only  legitimate 
construction  which  I  can  place  upon  the  woros  "  the 
proprietor  of  the  manuscript."  I  wiU  leave  oat 
"author's  manuscript"  now  because  I  have  said 
enough  about  that.  That  seems  to  me  to  be  what  the 
Legislature  said,  and  the  result,  then,  is  that  that 
belongs  to  the  person  to  whom  it  is  sent,  and  as  I 
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IH  BE  Pollock,— In  rk  Oohbihoe,  Dbokased. 


Riaa  Oovai, 


hare  eoid  already,  I  have  no  reason  to  doubt  in 
ttis  case,  and  I  think  I  ought  to  asaume,  that  Mr. 
Steed  and  hia  wife  were  the  proprietora  of  those 
letters— that  i»,  of  the  mauuscript.  There  can  be  m 
qneation  of  the  fuct  that  it  was  from  that  manmcript 
the  bo  jk  wfti  flrBt  ijubliahed.  Toe  lettsrs  ware  aent  to 
Messrs.  Smitli,  Elder,  &  Oo.  in  order  that  they  might 
be  published,  and  the  publioation  was  from  those 
original  lettera,  and  by  the  assigns  of  Mr.  and  Mrs. 
Steed.  I  put  to  Mr.  >Scrutton,  when  replying,  a, 
qaestioa  about  the  meaniog  of  •'  assigns  "  there,  and 
£©  eudeavoiired  to  convinca  me  that  the  right  inter- 
pretation of  the  sec)  ion  was  that  the  aaaigns  had  the 
right  of  puUicfttion.  1  do  not  thiuk  that  is  the 
strict  construction  of  the  section.  "  The  proprietor 
of  the  author's  manuscript  from  which  su  h  book 
shall  be  first  published,"  which  is  put  parotithetioally, 
"  and  hia  asaigna,"  taust,  I  think,  meun  the  aasigns  of 
the  author's  manuscript ;  but  the  point  i«  not  essential 
to  my  d«cisiou.  Messi-s,  Smith,  Ellw.  &  Co.  were 
the  aMigni  of  the  author's  manuacript,  and  in  my 
▼iew  they  fill  that  position.  The  result  fs,  it  BEcma  to 
me,  that  I  must  come  to  the  canclusiou  that  ihe 
Legiilatitre  intended  that  the  persons  in  that  poaition, 
Mr.  and  Mn.  Steed,  haring  these  letters  rightfully  in 
their  possesaion,  were  entitled  to  publi!h  them  them- 
selvea,  or  to  hand  them  over,  or  other  wis ».  to  Messrs. 
Smith,  Elder,  &  Co.,  and  to  give  them  the  right  of 
pahlictttion,  and  that  that  having  been  done,  nothing 
remained  in  Mr.  and  Mrs.  Hteed  which  they  could 
have  passed  to  anyone,  except,  of  course,  the  right  to 
the  letteia  themselrea.  That  they  retained,  and 
that  they  cau  psrt  with.  The  right  of  publication, 
it  secma  to  me,  was  gone  There  will  be  a  declara- 
tion that  the  right  of  publication  of  these  particular 
letters  ii  vested  in  the  plaintiffs  Messrs.  Smith, 
Elder,  &  Co. 

Solicitors,  Chetton  A  Sana ;  Surr,  Oribbh,  tt  Oliver, 
tot  S.  Boigood,  Fershore, 


Chan,  Div.        i  _       „ 

Swinf  en  Bady.  J.  j  °^<''  ^• 

In  re  PoLLOCK, 
Pollock  v.  Pollocic,  («.) 

HMtd  land — Tenant  for  life — Denize  id  widow  until 
re-marnajt  Jor  tnninttnance  of  widow  and  children — 
BeUltd  Land  Act,  1882  {ib  it-  46  Vict,  c,  38),  w.  2 
and  08. 

A  (Mfitfur  gavt  real  estate  (o  trmiea  itpon  trust  for  hit 
wife  duriny  wiilowhoml  for  the  benefit  and  maintenance 
of  htrittfund  /itr  children, 

Utld,  that  tht  viidow  had  the  jmwtr*  of  a  (wiun(  for 
lift  UTtder  the  Settled  Land  Act,  1882,  a.  88. 

lu  re  Theaker's  Settled  Estates  (quoUd  m  Wolitai- 
hoime't  Conmyawing  and  Seltltd  Land  Acii,  9th  ed.,  p. 
m2)  followed. 

Adjounied  summoiu. 

A  testator,  William  Pollock,  by  his  will  dated  the 
30 1 h  of  March,  IfJSO,  devised  a  piece  of  copyhold 
land  and  a  fully-Uc*naed  public -house  thereon  aa 
well  aij  other  property  to  his  truateea  upon  trust  for 
his  widow  "  during  her  widowhood  for  theljeaefit  and 
maintenance  of  herself  and  our  dear  children  aud  the 
proper  bringing  up  of  the  latter." 

There  was  a  further  provision  that  the  trustees 
should  p«rmit  the  widow  to  carry  on  the  business  of 
the  publio-hoaae  personally. 

The  widow  carried  on  the  business  personally  from 

(a.)  Beported  by  C.  H.  Cakdkn  NoaS,  Esq., 
Bartister-at-Law. 


1886  to  1901,  when  it  waa  leased  by  the  trustees  for 
a  term  now  expiring.  It  waa  now  desired  to  sell  the 
public-house,  and  this  summons  was  ta'ten  out  by  the 
eldest  son  of  the  testator  to  determine  whether  the 
teatator'a  widow,  under  the  terms  of  the  will,  was  a 
tenant  for  lite  of  hia  real  estnte  under  the  Settled 
Land  Acta,  or  wh^fier  she,  together  with  her  childrea 
(to  whom  also  the  remainder  waa  limited  subject  to 
the  interoat  of  the  widow),  made  up  the  tenant  for  life 
under  the  Acta. 

Sluirt  Deacon,  for  the  plaintiff, 

TV,  IT.  Coihran,  for  the  widow,  contended  that  in  eo 
far  as  there  was  a  charge  in  favour  of  such  of  the 
chiliJKn  as  required  maintenance  ahe  was  in  the 
position  of  a  temmt  for  life  with  an  ioourabered  eatate 
and  had  the  powera  given  by  the  Settled  Land  Act, 
1882,  a.  'i,  sub-section  7,  As  to  her  interest  ceasing 
on  re-marriage,  a  widow  who  hud  an  interest  diu-iug 
widowhood  had  the  powers  of  a  tenant  for  life  under 
Koction  58,  sub-seotioa  I  (vi.),  of  the  Act.  The  only 
authority  for  this,  however,  wai  the  unreported  case 
of  In  re  Theaker'a  Settled  Eitntet  (1808),  decided  in 
chambers,  mentioned  in  Wolstenholme'a  Conveyancing 
and  Settled  Land  Acts  (9th  ed,),  p.  332, 

JF.  D.  Hoteh,  for  other  defendants. 

SwixFEJT  Eadt,  J.,  said  :  I  will  follow  the  dec'sion 
In  In  re  Tkeaktr'e  Settled  Ettatet.  There  will  be  a 
declaration  that  the  widow  has  the  powera  of  a  tenant 
for  life  under  section  58,  aub-acction  1  (vi.),  of  the 
Settled  Jjand  Act,  1882,  and  I  dtrect  a  sole  as  a>ked 
by  the  aummons. 

Solioitora,  RadcHffe-Smith  tfc  Co.,  Liverpool. 


Chan,  Div.  > 
Joyce,  J.    J 


Dec.  11,  I.). 


In  re  GoKEiNOB,  DECSAasD, 

GORKIKQE  V,  OOEEIWQE.   (a.) 
Will — Construction — Gift  to  iuue  of  deetated  children — 
San  dead  at  date  of  will  leaain'j  children — Subitiiu- 
tional  gift. 

A  tatttor  bi/  his  will,  after  giving  cerUiin  Ugacia  ta 
the  children  of  a  dtctaeed  son.  A,  IF,,  gave  the  retidne  of 
hit  ettttle  upon  trust  "fir  all  or  any  of  mi/  childrea 
{except  one  lun  R.)  who  »haU  he.  living  at  mtj  death." 
Thi»  clause  wus  immtdiatcly  folloived  by  a  proviso  that 
in  tate  "  any  one  or  more  of  my  children  [other  than  R.) 
ihall  jiredtctate  mt,  leuving  any  child  or  children  liLin;/ 
at  mj  dttith,  then  »ach  child  or  children  of  my  dcceattd 
child  [othtr  than  H.)  shall  take,  and  if  more  than  one  in 
equal  tharet,  the  share  which  hit,  Atr,  or  their  parent 
would  have  taken  if  tuek  were  living  and  over  the  age  of 
twenty-one  at  my  death." 

Htl4,  that  the  words  "shall  predtceate  jnt"  mtof  be 
reajf  in  their  strict  grammaticai  tense,  and  thfit  the 
children  of  A,  W,,  who  wai  dead  at  the  date  of  the  will, 
did  not  fate  under  tht  proviso. 

Originating  summona  raising  questions  on  the 
construction  of  the  will  of  Bichard  Oomnge. 

By  his  will  dated  the  27th  of  July,  1898,  the 
testator  bequeathed  the  following  pecuniary  legacies 
among  others :  "To  Mary  Ann  Mahistedt  (formerly 
Oorringe),  the  wife  of  —  Mablstedt,  of  Melbouine, 
Auatraha,  iaOO ;  to  Flory  Qorringe,  £300 ;  to  Kiik 
Gorringe,  £300;  to  Alfred  Qorringe  £400.  And  in 
case  any  of  the  tour  last  mentioned  legatees  (childrea  ol 
my  deceased  aon  Alfred  William  Qorringe)  shall  at 

(a.)  Reported  by  B.  FairrKLiN  SxDBUiiro,  Eiq., 
Barrister-at-  Law . 
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In  bh  OoREinoB,  Deokasks. 


ElGB  COTTBT. 


the  timo  when  his  or  lier  legacy  wonW  otherwiae 
beiome  payable  be  under  the  »ge  ot  twenty-fourjiuid 
in  the  case  of  a  female  vmmartied,  I  direct  that  his  or 
her  legaoy  shall  bo  invested  by  my  tnnteea  in  any 
inYflBttnent  hereinafter  anthorized  and  that  the  whole 
or  any  part  of  the  income  shall  during  siioh  time 
aa  such  legntoe  shall  be  iind?r  the  age  of  twenty- 
four  and  itt  the  ca*e  of  a  female  urimarried  be  applied 
by  my  trustees  at  their  absolute  discretion  tor  or 
towards  the  maintenance,  ejusation,  advancement, 
or  benefit  of  sulIj  legatee  either  directly  or  by  pajiug 
the  same  to  his  or  her  parent  or  guanlians  or  guardian 
without  seeing  to  the  applicition  thereof,  imd  that 
any  surplus  income  shall  be  accumiilatf  d  by  the  ia- 
Testmeat  thereof  and  the  resulting  income  as  an 
addition  to  the  capital  of  such  Ifgacy,  but  with  powsr 
to  my  trustees  to  apply  any  luch  accumulations  in 
any  auhaequent  year  or  years  for  the  maiatenanae, 
education,  advancement,  or  benefit  of  the  legatee." 

The  tftstator  also  bequeathed  to  hh  son  Richard 
Pown  Gorringe  a  legacy  of  £'200  and  also  an  annuity 
of  £ JO  a  year  during  hia  life  with  this  proviso,  *'  And 
whereas  I  am  ignorant  of  the  residence  or  where- 
abouts ot  my  said  son  Eichard  Pown  Gorringe,  I 
expressly  declare  aad  direct  that  in  case  no  communi- 
cation either  personally  or  by  letter  shall  he  reteired 
from  my  said  son  by  my  oiecutora  within  three  years 
after  my  death  the  legacy  ot  £200  and  the  annuity 
of  £50  hereinbefore  respectively  bequeathed  shall  both 
lapse  as  if  my  said  son  had  predeceased  me  and  shall 
fall  into  my  residuary  estate." 

The  testator  bequeathed  all  the  residua  ot  his 
estate  and  effects  both  real  and  personal  unto  bii 
trustees  upon  trust  that  they  should  sell  and  convert 
and  should  stand  possessed,  of  the  same  "  in  trust 
for  all  or  any  of  my  children  or  child  (other  than 
and  eicept  the  said  Richard  Pown  Gorringe)  who 
shall  be  living  at  my  death,  and  being  a  son  or  suns 
attain  the  age  of  twentj-one  years  or  being  a 
daughter  or  daughters  attain  that  age  ot  niairy  under 
that  age,  and  it  more  than  one  in  equal  shares.  Pro- 
Tided  that  in  case  any  one  or  more  of  my  children  (other 
than  the  said  Eichard  Pown  Gorringe)  ahull  pre- 
decease me  leaving  any  child  or  children  living  at 
my  de  tth  then  such  child  or  children  of  my  deceased 
child  (other  than  the  said  Richard  Pown  Gorringe) 
shall  take,  and  if  more  than  one  in  equil  shares,  the 
share  which  his,  her,  or  their  parent  would  h*ve 
taken  if  such  parent  were  living  and  over  the  age  of 
twenty- one  at  my  death." 

The  testator  died  on  tlie  9th  of  April,  lf»05,  having 
had  nine  children,  three  by  his  first  wife — vis;.,  Mary 
Ann  Twigg;  Alfred  William,  who  died  in  18ST,  before 
the  date  of  the  will;  and  Itichard  Vovra  Gorriago.  who 
took  no  interest  iu  the  reiidue.  The  testator  also 
had  six  children  by  bis  second  wife— viz.,  Thomas 
James  Hamilton,  Charles  Eichard,  Isabel  Walmisley, 
Ellen  Matilda  Gallagher,  Elizabeth,  and  Caroline 
Tatty. 

The  teBtator's  will  was  duly  proved  by  the  executors 
thereof. 

Alfred  William  Gorringe,  who  died  in  1S87,  left  five 
children,  four  by  his  first  wife,  who  were  each  left  a 
pecuniary  legacy  by  testator's  will,  and  a  child  by  his 
second  wife. 

This  suiiioions  was  taken  out  by  the  executors  and 
trustees  of  the  testator  to  determine  whether  the 
children  of  Alfred  William  Gorringe  were  entitled  to 
participate  in  the  testator's  residuary  estate  and  to 
what  extent  having  regard  to  the  fact  th»t  the  said 
Alfred  William  Oorringe  not  only  predeceased  the 
testator,  hut  was  also  dead  at  the  date  of  the  will. 

Foungtr,  ff.C,  and  Bylatui,  for  the  trustees  of  the 
testfttor's  will,  stated  the  '.^t«. 


Wagfjeit,  for  Thoma?  James  Hamilton  Gorringe,  ■ 
son  of  the  t-stator,— The  chOdren  ot  a  deceased  child 
who  is  dead  at  the  date  ot  the  will  can  not  come  in 
and  take  nnder  this  residuary  bequest,     In  aU  the 
cases  the  distinction  is  drawn  that  where  there  is  an 
intention  that  the  gift  should  be  substitutiotftl,  the 
issue  of  a  child  dead  at  the  date  of  the  will  do  n  Jt  take 
under  such  a  direction  ;  but  where  there  is  a  gift  to  a 
class  with  a  direction  that  if  any  shall  die  in  the  tes- 
tator's lifetime  the  issue  of  such  child  shall  take  the 
share  their  parents  would  have  taken  it  living,  such 
gift  amounts  to  an  independent  gift  to  the  issue,  and 
the  children  of  a  deceased  child  who  is  dead  at  the 
date  of  the  will,  will  be  admitted  to  take.     la  loring 
V.  ThonuTa,  9  W.  E.  019,  1  Dr.  &  Bm.  497,  the  whrle 
at!  ess  was  laid  on  the  intention.     In  the  present  case 
the  testator  gave  legacies  to  four  children  of  Alfred, 
and  the  will  also  contains  a  recital  of  the  death  of 
Alfred.     Therefore  when  in  the  bequest  of  the  residQe 
he  usea  the  expression  "in  case  one  or  more  of  my 
children  shall  predecease  me"  he  must  mean  tboae 
children  who  were  then  hving  at  the  time  when  be 
made  the  will.     The  testator  is  dealing  with  his  own 
chOdren,  about  whom  he  knows  all  the  facts. 

Haghfi.  K.C.,  and  A.  Adams,  for  Mn.  GaUagher, 
Miss  Elizubeth  Grrringe,  and  Mif  a  Caroline  Gorringe. 
daughters  of  the  testator,  who  had  obtained  leave  to 
attend  the  proceedings.— The  gift  of  the  residuei*  "  to 
all  or  any  of  my  children  who  shall  be  living  »t 
my  decease,"  and  the  words  in  the  provi30_  refex  to 
exactly  the  same  class  ;  the  words  in  the  proviso  really 
mean  the  same  thing  as  it  they  had  been  "  my  faid 
children."  [Joyce,  J-— The  testator  has  said  Alfred 
is  dead,  and  then  he  refers  to  "  any  child  who  shall 
predecease  me  " ;  can  it  be  said,  therefore,  that  he  is 
referring  1o  Alfred  in  the  proviso?]  The  c»M  is 
governed  by  Cfiri'sh'phfrEon  ▼.  Naylor,  I  Mer.  320, 
the  rule  in  which  is  stated  in  Hawkins  on  Wills. 
There  the  bpquest  was  to  the  children  of  A.  living 
at  the  testator's  decease,  but  if  any  children  of  A. 
should  die  in  the  testator's  lifetime  the  legacy  thereby 
intended  for  such  child  or  children  so  dying  _wm 
given  to  their  issue,  and  it  was  held  that  the  issue 
taok  only  in  the  way  of  substitution  and  that  the 
issue  of  a  child  dead  at  the  date  of  the  will  could  show 
no  object  of  substitution  and  were  therefore  excluded. 
There  the  substitution  takes  place  before  the 
members  of  the  primary  class  are  ascertained,  bat  it 
takes  place  only  as  regards  those  who  at  the  date  of 
the  will  had  the  capacity  of  becoming  mambet»  of 
thecUas.  What  is  said  in  I.oring  v,  Thoma»»  to 
the  words  "shall  die"  cannot  apply  to  the  prMeat 
case,  because  the  words  "shall  predecease  me"  cannot 
refer  to  a  child  who  is  already  dead  when  the  word* 
are  used.  If  the  expression  had  been  "  my  8Ud 
children  "  the  children  of  a  deceased  child  de»d  at  th« 
date  of  the  will  would  clearly  be  excluded. 

Wavgh  T.  [Y'lugh,  'Z  My.  &  K.-ll,  and  lu  rtMutlher, 
Orovr,  T.  Mutther,  43  Ch.  D.  550,  3S  W.  B.  Dig.  212, 
were  also  cited. 

PtUrten,  for  Mrs.  Twigg,  a  daughter  of  the  testator 
who  had  also  obtained  leave  to  attend  the  proceed- 
ings, adopted  the  previous  arguments  and  oite«l  /»  " 
OJiler,  Offilfr  V.  Offihr.  83  L.  T.  758,  49  W.  E.  ^. 
201,  where  Buckley,  J.,  held  that  the  wotils 
"brothers  and  sisters  "in  the  second  gift  mail  li*»e 
the  same  weaning  as  in  the  first  gift— ris.,  '"Uw 
brothers  and  sisters  living  at  my  death."  Ttm 
decision  governs  the  present  case.  In  L«ri»jf  t. 
Thoinnt  the  only  substitutional  gift  WM  to  tM 
grandchildren  ot  a  child  who  was  living  ftt  tlw  qat* 
of  the  will.  In  this  case  there  cau  be  liltk  doobt 
that  the  testator  intended  to  benefit  the  otuMzin  ti  • 
child  who  could  take  under  the  wiU, 
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In  be  OosBnraB,  DEcmASED. 


High  Court. 


W.  F.  HtmUlon,  K.C.,  and  (?.  F.  Hart,  for  Mrs. 
Walmialey,  a  daaghter  ol  the  tegtator.— It  is  alesr 
that  the  testator  iutended  to  make  a  different  proviuntt 
for  the  children  of  AUred  than  for  the  rest,  as  be 
gare  legtMiies  to  tbetu,  but  made  no  auoh  proTiaian 
for  any  of  the  other  uhildron.  The  words  "  children 
■who  shall  predecease  me  "  cannot  include  a  child  who 
■w«8  dead  at  the  date  of  the  wilL 

Bfi'fwfi,    E.C.,  and    L.   F.    V.   Fildet,  for    Mrs. 
Ufthlstedt,  ft  daughter  of  the  testator's   son   Alfred 
William  Oorringe,  who  wag  dead  at  the  date  of  the 
will. — The  preaeut  caie  falls  within  the  decision  of 
Lfirii'g  T.  Thoma§  and  the  gift  to  "the  children  of  a 
obtM   who  shall  predecease  me  "  is  an  independent 
gift  and  not  a  aubgtitutioniil  gift  ai  in  Ckrittopherion  v. 
A'ayfi/r,     The  children  "  who  ahall  be  living  at  my 
death  "  in  the  gift  of  reaitlue  are  quite  adiffdrent  class 
from    the  children  who  shall  predeceaie  me  in  the 
proTiao.     The  word>i  "  thsll  predecease  me  "  do  not 
osnote  futnHty  bat  they  refer  simply  to  the  fact  of 
daath  and  must  be  read  in  the  aenaa  of  shall  be  dead 
at  the  date  of  the  testator's  death.    No  words  can  be 
paatei  to  in  the  wHl  which  denote  that  the  testator 
nvendod  to  exclude  the  children  of  a  deceased  child 
The  ^t  of  a  g'liall  legacy  to  a  few  of  the  children  of 
A  deorttsed  child  is  no  reason  why  all  the  children  of 
ft  deoeaied  child  shotdd  be  deprived  of  their  parent'a 
•hare  in  th'^  residue.     The  gift  fca  t^e  children  of  a 
deceased  child  ia  wide  enough  to  iuclude  the  children 
of  Alfred,  and  therefore  they  ought  to  be  iticlad<<d, 
especially  as  t>ie  tes'ator  knew  how  to  cat  a  child  oat 
altogether    aa    be   did  iu  the  c?ae  of  Richard,      In 
Httnnam  v.  Sims,  2  De  G.  &  J.    lol,  Knight-Bruce, 
li.J.,  held   that  the  words   "  shall  happen  to  die  " 
included   the   case  of   a  brother  uamed  in  the   will, 
Lut   dead   at   ihe   date  of   it  and   that  his  children 
tuuk    uu dvr    the    wiU    tbe    same    i<>terei>t    as    they 
would    ha%-e    dono    if    their    father    had    died    iu 
the  iuterva)  between  the  deaths  of  the  teatstor  and 
the  testator's    wife — a  concluBion,    he   added,   oon- 
■onant    in    hii   opinion    with    principle     alike     and 
uttmerous  pret:edeuta.     In  the  ca»e  of  In  rf  Vhapmnn' a 
Wilt,  32  Beav.  3*2,  where  there  was  a  proviso  that  in 
case  any  uephew  or  niece  shall  die   in  my  lifetime 
leaving  children  living  at  my  decfase  such  cbildrtn 
■hould  be  entitled  to  the  share  whioh  their  deceased 
parent  would  be  entitled  to,  8ir  J.  Rom  illy,  M  B,, 
held  that  the  expression  was  vague  and  was  often  aa«d 
in  tbe  sense  of  shall  be  dead  at  the  time  of  my  death, 
And  admitted  the  chilil  of  a  deceased  niece  wlio  was  dead 
kt  the  dato  of  the  will  to  staud  ia  her  mother's  place. 
In  la  re  Woolrich,  Deceased,  Uarrit  v.  llurrit,  'J7  W.  R. 
49,  11  Ch.  D.  66 iJ,  whi-re  the  gift  was  original  and  not 
eabstitotional,  it  was  held  the  words  "  shall  die  "must 
be  read  and  construed  as  equivalent  to  "shall  have 
died  "  or  "  shall  tie  then  dead,"  and  they  were  not 
limited  to  death  after  the  date  of  the  will,     C/iritto- 
phiTion  V.  Naylor,  1  Mer  320.  is  distinguished  on  the 
ground  that  there  the  gifts  to  the  children  of  deceased 
nephews  and  nieoea  were  aabstitutional  gifts,  and  that 
if    the  nephews   and   nieces  could  not  have   taken 
neither  could  their  children,  but  in  the  present  case 
the  gift  in  'he  proviso  is  not  a  substitutional  gift,  but 
an  independent  one,  the  olg'ects  under  the  proviso 
taking  not  by  way  of  aubititution  for  their  parenta 
in  tbe  bequest  of  the  residue,  but  under  a  substantive 
gUt    to   tttemselves  :     Hawkins    on   Wills,    p.    249, 
In  Ti/thrrffii/h  y.  Harhin,  6  Simon  329,  the  children  of 
a  ptedeoeaaed  child  w^re  held  entitled  to  tak«.  [Jutce. 
J. — Tht  words  in  that  case  were  "as  shall  be  then 
dead,"  not  "  shall  predecease  me,"  as  here,  therefore 
tlmt  case  hai  nothing  to  do  with  the  present  oase.]  In 
CottllKtiTtl  r.  QtMard,  IS  Beav,  -121,  the  gift  was  to 
the  chil<lrea  of  A.  A  (deceased)  thai  living,  and  the 


issue  then  living  of  any  child  of  A.  A,  dying  in  the 
lifetime  of  the  niece,  such  issue  to  take  the  parent's 
share,  and  the  Master  of  the  Rolls  held  tbat  the 
iism  of  a  child  of  A.  A.  who  died  before  the  date  of 
the  will  were  entitled,  lE(eh<t»  v.  Etches,  3  Dr.  447, 
was  a' so  referred  to.]  In  Lorinr/  v,  Thomns,  1  Dr,  & 
8m.  497,  the  Vice-Cbanoellor  puts  the  very  ease  as 
here  of  a  recital  in  tbe  will  that  a  certain  child  is 
dead,  and  the  words  in  that  case  on  p.  49B,  "  who 
shall  be  living  at  my  di^ceaae  and  who  shall  live  to 
attain  the  age  of  twenty-one  yfars  "  are  exactly  the 
name  aa  in  the  present  case.  There  was  a  gift  to  a 
clani,  and  th°n  a  separate  gift  to  the  children  of  tho*e 
who  shall  die  in  the  lifetime  of  the  t'Stator,  and  it 
was  held  that  must  be  read  as  "  shall  have  died." 
The  Vice -Chanoel lor  points  out  that  "  it  is  a  question 
of  intention  whether  tbe  teatator  int-nded  to  include 
or  exclude  the  issue  of  the  predeceased  children,  and 
the  solution  of  the  question  depends  on  the  language 
the  testator  has  used  in  directing  such  representa- 
tion or  substitution.  He  may  use  language  of 
such  restricted  import  as  to  be  iuapp'icable  to  any 
cfaitdren  but  such  as  were  living  at  tbe  date  of 
tbe  will.  But  if  he  uses  language  so  wide  and  general 
as  to  ^e  no  less  applioable  to  a  predeceased  child  than 
to  a  child  living  at  the  date  of  the  will,  then  the 
direction  aa  to  such  representation  or  substitution 
must  be  held  to  embrace  both,"  And  he  goes  on  to 
illustrate  the  point  by  referring  to  circumstances 
which  are  exactly  in  point  in  the  preaent  case. 
[JoTCB,  J. — That  oircumatanoe  does  not  apply,  and 
therefore  the  argument  drawn  from  it,  and  upon 
which  the  Vioe-Ohancellor  based  bis  decision,  does 
not  apply.]  Where  words  are  used  which  are  wide 
and  general  enough  to  admit  a  certnio  class  they 
ought  to  be  admitted  to  share.  The  only  case  that 
conflicti  with  this  view  is  Waugh  v.  Waufih,  2  My, 
&  K,  41,  but  Kindeisley,  V.C.,  in  Loring  v,  Tlmmai, 
considered  that  case  was  overruled.  It  is  not  referred 
to  at  alt  in  Hawkins  on  Wills,  and  only  cited  as  a 
doubtful  authority  in  Jarmm  on  Wills  and  Theobald 
on  Wills. 

Wajgeli,  in  reply, — If  a  class  ia  to  be  admitted 
owing  to  the  wide  and  general  language  wbiuh  haa 
been  used  tbe  intention  must  be  gathered  from  the 
language  of  the  whole  will,  and  not  of  a  particular 
cliuse.  The  children  in  the  proviso  muat  mean  the 
same  us  in  the  gift  of  the  residue — viz.,  thoas  living 
at  the  date  of  tbe  will  with  the  exception  of  Richard* 
There  are  not  in  the  presant  will  the  words  which 
Kindersley,  V.O.,  in  Loring  v,  Thomat,  uses  in  hit 
hypothesis  onp  512.  The  testator  does  in  the  proviso 
recite  that  Alfred  is  already  dead,  aud  therefore  the 
argument  bas^d  on  that  byputbeais  does  not  apply* 
Another  argument  upon  which  Kindersley,  V,C<| 
based  his  decision  was  tbat  the  words  ' '  shaU  die  in 
my  lifetime  "  muat  be  construed  to  refer  to  the  fact 
of  death  without  regard  to  the  question  whether  the 
death  occurred  before  or  after  tbe  date  of  the  will. 
Otherwise  the  words  "  shall  live  to  attain  the  age  of 
tw-nty-one  years  "  must  bo  equally  construed  to  refer 
only  to  a  future  attainment  of  twenty-one  years,  so 
as  to  exclude  a  child  of  a  deceased  child  who  had 
attained  twenty-one  before  the  date  of  the  will.  But 
such  an  argoment  would  not  apply  to  the  present 
case,  where  the  cirouuistanues  are  different.  Tbe 
qaeatioo,  as  Kiuderaley,  T,C.,  said  on  p.  523,  is 
really  one  of  tnteution,  whether  the  testator  intended 
to  make  the  gift  by  way  of  substitution  of  the  issue 
only  of  those  who  were  living  at  t  le  date  of  the  will 
or  to  include  the  issue  of  any  predeiieaaed  child ;  and, 
of  course,  thin  intention  can  only  be  token  from  the 
language  of  the  will. 

JoTCS,  3. — In  my  opinion  no  case  has  been  dted  to 
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me  in  which  the  termB  of  the  -will  were  identioal  or 
even  very  similar  to  those  in  the  present  case.  Now, 
if  we  look  at  the  will,  the  testator  begins  by  providing 
for  all  the  children  of  his  son  Alfred,  and  he  parti- 
cularly mentionB  that  his  son  Alfred  is  dea^,  so  that 
the  death  of  Alfred  is  p-esent  to  his  mind  and  there 
is  no  reason  for  saying  that  he  was  forgetful  or 
ignorant  of  it.  He  then  goes  on  to  deal  ia  rather  a 
peculiar  mauner  with  bis  son  Bichard,  the  reason 
being,  no  doubt,  that  he  was  ignorant  of  his  son's 
whereabouts,  having  had  no  communication  with  him 
for  some  time,  and  so  the  gift  is  not  to  take  effect 
unless  his  son  oommaoicates  with  his  executors  ;  and 
then  there  is  a  g>ft  of  the  residue  upon  trust  "  for  all 
or  any  of  my  children  (other  than  and  except 
the  said  Bichard  Pown  Gorringe)  who  shall  be 
living  at  my  death  and  being  a  son  or  soos  attain 
the  age  of  twenty -one  years  or  being  a  daughter 
or  daughters  attain  that  age  or  marry  under  that 
age,  and  if  more  than  one  in  equal  shares."  Of 
course  the  testator  did  not  intend  Alfred  or 
Alfred's  family  to  take  anything  under  that  gift  at 
all  events.  He  then  goes  on  to  say :  "  In  case  any 
one  or  more  of  my  children  (other  than  the  said 
Bichard  Pown  Gorring^e^  shall  predecease  me,  leaving 
any  child  or  ohildren  living  at  my  death,  then  such 
child  or  children  of  my  deceased  child  (other  than  the 
said  Bichard  Pown  Qorringe)  shall  take,  and  if 
more  than  one  in  equal  shares,  the  share  which  his, 
her,  or  their  parent  would  have  taken  if  such  parent 
were  living  and  over  twenty-one  at  my  decease." 
Now,  as  it  has  been  pointed  out,  he  is  dealing  with 
his  own  children,  about  whom  he  knows  the  facts. 
It  is  quite  true  that  the  words,  taken  by  themselves, 
might  include  the  children  of  Alfred  if  we  are  to 
read  the  words  "  shall  predecease  me  "  not  in  their 
strict  grammatical  meanmg,  but  in  a  looser  or  more 
generu  way  as  ' '  shall  be  dead."  That  would  be  a  very 
peoidiar  way  of  providing  for  them,  and,  in  my 
opinion,  npon  rmding  Uie  whole  of  tik«  will, 
the  testator  intended  what  he  said  according 
to  the  strict  meaning  of  the  words.  The  case 
of  Loring  v.  Thomat,  1  Or.  &  8m.  497,  which  was 
relied  upon  on  behalf  of  the  ohildren  of  Alfred,  shows 
that  words  which  in  strictness  are  words  denoting 
fatniity  maybe  construed  as  applying  to  the  past, 
but  it  does  not  tay  that  there  ia  a  rtue  tii%t  they  shall 
be  so  constmed,  but  as  Einderriey,  V.C,  says,  it  is 
always  a  question  of  intention  which  is  to  te  gathered 
ffom  the  words  of  the  will.  The  Vice-Chanc^or  said, 
at  p.  510 :  "  When  a  testator  directs  that  issue  shall 
represent  or  stand  in  the  place  of  or  be  substituted 
for  a  deceased  child  and  take  the  share  that  their 
parent  woold  have  taken  if  living,  he  may  intend  such 
^presentation  or  substitution  to  apply  only  to  the 
(jtse  of  a  child  dying  subiequently  to  the  date  of  his 
will  and  before  toe  time  of  his  own  death ;  or  he  may 
mean  it  to  extend  also  to  the  case  of  a  child  who  was 
already  dead  at  the  date  of  the  will"  What  I  have 
to  ask  myself  is  whether  the  testator  in  this  provision 
intended  to  include  the  children  of  Alfred  who  was 
dead  at  the  date  of  the  will,  and  who  he  knew  was 
dead,  and  for  whose  children  he  had  provided ;  or 
whetlier  he  intended  to  indude  only  the  children  of  a 
child  who  should  die  after  tiie  date  of  the  wOl  bat 
before  the  death  of  the  testator.  I  am  clearly  of 
opinion  that  he  did  not  intend  to  include  the  children 
of  Alfred  who  was  already  dead,  but  that  he  intended 
what  the  will  says  if  constmed  strictly.  I  should  add 
that  the  considerations  which  determined  the  decision 
of  Eindenlev,  V.O.,  in  Loring  ▼.  Thoma$  are  entirely 
wanting  in  the  present  case. 

Solicitors.  Lumky  d;  LvmUy;  Bridgmm,  WiJiaKk$, 
<h>wland,  HtU,  dt  Smeman ;  Bchult*  A  Son;  9u$cotU, 
mdham,  A  Co. 


Dec.  21. 


Ooutt  of  Appeal. 

From  E.  B.  D.  ) 

(Collins,  M.B.,  and  Bomer,  L  J.,  [ 

and  Barnes,  P.)  ) 

LooAR  V.  Bank  of  ScoTLAin)  and  Othxss.  (a.) 

Praelice  —  Stay  of  proeeedingt  —  Parlia  rttident  in 
BooUand  —  Caute  of  action  anting  in  Scotland  — 
Vexatious  and  opprtttive  and  abiue  of  proeeti  of  oomH 
to  bring  action  in  England. 

The  plaintiff  in  an  action  to  recover  damage*  for  tnit- 
repreientatlon  wot  a  person  domiciled  and  reiidett  in 
SaoUand.  The  defendant*  were  a  bank  ineorporattd  in 
Scotland,  the  treasurer  of  the  bank,  who  wot  domiciled 
and  resident  in  Scotland,  another  person  resident  in 
Scotland,  and  a  person  residetit  in  England.  All  the 
transaction*  which  gave  rite  to  the  alleged  cause  of  action 
took  place  in  Scotland,  all  the  vritnettes  resided  ia 
Scotland,  and  all  the  documents  relating  to  the  matter*  in 
(jaestion  laere  in  ScoUand.  The  defendant  who  residcl 
in  England  was  a  inertly  nominal  defendant,  and  did 
not  enter  an  ajipearanee  t  >  the  action. 

Held,  that  it  was  vtxatiou*  and  oppre*»ive  and  an 
abate  of  the  process  of  the  court  to  l»ring  the  action  in 
England  rather  than  in  Scotland,  and  that  the  acHon 
ought  to  be  stayed. 

Appeal  from  an  order  of  Phillimore,  J. 

The  plaintiff  was  a  schoolmaster  who  resided  at 
Inverary,  in  the  county  of  Argyll,  and  was  a  domiciled 
Scotsman. 

The  defendants  were  the  Bank  of  Scotland,  Kr 
George  Anderson,  who  was  the  treamrer  of  the  bank, 
Bobert  Young  and  James  Scott. 

The  action  was  brought  to  recover  £dO  damages  for 
alleged  misrepresentations  in  a  prospectus  of  a  com- 
pany called  James  Young  &  Son  (Linoited).  The 
companv  was  incorporated  in  Scotland  to  take  over 
the  onnness  of  t^e  firm  of  James  Young  &  Son  in 
Scotland. 

The  Bank  of  Scotland  were  the  bankers  to  the 
company,  and  their  name  appeared  as  such  on  the 
prospectus. 

Tue  plaintiff  had  subscribed  and  paid  for  five  £10 
preference  shares  in  the  company. 

The  Bank  of  Scotland  was  a  Scottish  corporation, 
incorporated  in  1695  by  an  Act  of  the  Parliament  of 
Scotland,  with  its  head  office  in  Edinbnwh,  and  it 
had  a  large  number  of  branches  in  Scotland,  and  only 
one  in  England — namely,  in  London. 

The  defendant  Sir  Gteorge  Anderson  resided  in  Scot- 
land. The  defendant  Young  appeared  also  to  reside 
in  Scotland.    The  defendant  Scott  resided  in  London. 

Service  of  the  writ  of  summons  on  the  Bank  of 
Scotland  was  effected  by  serving  it  in  London  on  the 
manager  of  the  London  branch  of  the  bank. 

The  bank  applied  to  have  the  service  set  aside,  but 
the  court  ref^ed  the  application :  see  53  W.  B.  39, 
[1904]  2  K.  B.  493. 

Neither  Young  nor  Scott  appeared  to  the  action. 

The  bank  and  Sir  George  Anderson,  having 
appeared,  applied  at  chambers  for  an  order  to  stay 
l£e  action,  on  the  ground  that  it  was  vexattoos  and 
oppressive  and  an  abuse  of  the  process  of  the  court  to 
wing  Uie  action  in  England  instead  of  in  Scotlaxtd. 

The  master  stayed  ue  action,  but  Phillimore,  J., 
reversed  the  order. 

The  bank  and  Sir  Oeorge  Anderson  appealed. 

Rufu*   Isaac*,  K.C.  {A.  M.  Bremner  and  8.  C. 

(a.)  B«ported  by  F.  Q,  Bi^OKXB,  Esq.,  Bairistw- 
at-Law. 
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Gduht  o¥  AppEjU,. 


Agnew  with  him),  for  the  appelUnt!. — The  action  is 
brought  by  b  domiciled  Scotsman  in  re'pect  of 
Dutter*  which  aroie  enliraly  in  Scotland,  Ttie  real 
sabstantial  defendnnts  are  the  Bank  of  Scotland,  which 
is  a  8uottiBh  corporation,  and  the  treasurer  of  the 
bank.  The  defeDdaat  Suott  is  merely  »  nominal 
defendant.  Every  fact  in  coanectton  with  the  case 
arose  iu  8c>:)tland,  all  the  witoeuea  are  there,  and  the 
books  of  the  bank  are  there.  The  object  of  briugiog 
the  lUJtion  here  rather  than  iu  Bcotlaad  muit  be  to 
Tex  and  embarra^}  the  back  and  to  put  pretjsure  upon 
them  to  pay  aomethiug  to  j^et  rid  of  the  claim.  At 
any  rate  the  balaaue  of  conveoieDce  19  against 
allowing  the  action  to  proceed  here.  The  court  hai 
inherent  jurisdiction  to  stuy  an  action  in  this  country 
which  it  19  YtfXfitiouH  and  an  sbiiae  of  the  proceaa  of 
the  court  to  briug  here.  It  has  been  cxpregsly  luid 
dawn  in  the  Scottrah  courts  that  the  baliiuce  of  con- 
Tenie&ce  is  a  natter  to  be  taken  iato  consideratiou  in 
•neb  osaes:  fTilliamion  v.  North- Eastirn  Ruilway  Co., 
1 1  Rettie,  <79G  ;  Lonijieorih  ■v.  Uop*,  :j  Hekcphersnn 
1043,  The  principle  which  underlies  tbe  ScottiBh 
devisioDS  is  the  same  principle  as  governs  the  Eofclisb 
aatborities :  Metrofiohtan  Bank  t.  Pooki/,  33  W.  R. 
70S,  10  App.  Cas.  '210;  Hwjvird  v  PeUcier  Frirei, 
[1802]  A.  C.  61.  40  W.  K  Dig.  137;  McHtnry  v. 
LiiBii,  31  v.  B.  305,  22  Ch.  D.  3tf7  ;  Slf.pheiuon  v, 
G^Tuttt,  -16  W.  E.  410,  [1898]  1  Q.  B.  677;  Walkint 
▼.  Ntyfth  Amrrican  Lund  and  Timhtr  Cv.  (Limite'l),  20 
Tillies  Lsw  Keporta,  53-1 ;  Vuekaey  v,  Anderion,  11 
W.  E.  628  31  Bsav.  452, 

He  also  lited  the  Auierican  case  of  d'Uard  v,  Bmch, 
81  Hun.  App,  Div.  N.Y.  582,  33  Hun  App,  Div, 
N.T.  3M. 

Catum  {Krk  Ditnhnr  with  him),  for  the  respondent. 
— It  is  not  a  auffictent  argument  for  staying  this 
action  to  show  that  there  is  a  balance  of  convenience 
in  favour  of  tbe  plaintiff  proceeding  in  the  Scottish 
court.  Tbis  is  n>jt  like  a  cms  where  the  court  has  to 
consider  the  baliiDce  of  convenience  a«  between  two 
pUcM  of  trial  both  of  whicti  are  within  tbe  jurisdic- 
tion. The  plaintiff  alleges  a  good  CAuse  of  aedon, 
and  that  oautie  of  acttoa  is  not  itatslf  frivolous 
or  ▼ezatiouA.  Foreign-rs  are  allowed  to  sue 
foreigners  in  our  courts  on  causes  of  ao'ton  arising 
OUtsiae  the  jurisdiction.  As  the  plaintiff  chooses  to 
bring  hia  action  in  this  country,  the  court  will  not 
decline  to  entertaiu  it.  In  tbe  casci  of  Mftrnp.dltm 
Biitti  T,  Poohy  and  Hctgi^aril  v,  Pi-ii'cifr  Fri're^  it  was 
clear  that  there  was  no  cause  of  action  whatever  other 
than  a  frivolous  cauae  of  aution.  In  Peruvlrtn  flu  mo 
Co.  V.  DodwJ'll,  31  W.  B.  H.51,  23  Ch.  D,  22J.  it  was 
laid  down  that  the  ttst  is  not  the  balance  of 
convenience,  but  whether  injustice,  which  means 
irreparable  injustice,  would  b-t  caua«d  by  allovring 
the  atition  ti  proceed.  The  Scottish  cases  cited  by 
the  othfr  side  were  not  in  accordance  with  the 
EDRli->h  law. 

Ho  aUo  cited  Thornton  r.  Thornton.  34  W.  B,  o09, 
11  P  D.  176, 

Car.  ado.  vuU, 

Dec,  31.— BaBKXs,  p.,  read  the  following  judg- 
ment :  This  is  aa  appeal  tr  m  an  orrter  of  Fbtllinsore, 
J. ,  rescinding  an  orter  of  Master  Macdonell  ataying 
■11  proceedings  iu  the  action  against  tae  d>-feniiant 
bank  and  Bir  O^orge  Andei'son,  on  the  groiind  that 
the  B&me  is  vexatious  and  oppressive  and  an  abuse  of 
the  proceas  ol  the  court. 

Ttie  action  is  brought  against  the  di-fendact  bonk 
and  Sir  Oeorga  Anderson  as  treasurer  of  the  bank, 
and  Robert  Young  and  J^imes  Scott,  in  respect  of 
certain  alleged  misrepresentations  in  a  prospectus  of 
a  Scottish  company,  issued  on  the  Ist  of  March,  1899, 
on  which  the  name  of  tbe  defendant  bank  appeared 


as  the  company's  bankers.  The  bank  and  Sir  George 
Anderaoa  eay  that  they  took  no  part  in  the  promotion 
of  the  company  und  were  not  in  any  way  concerned 
in  the  preparation  or  issue  of  tbe  prospectus  except 
that  the  bank  acted  as  the  bankers  of  the  company, 
and  that  they  had  no  reason  to  believe,  and  did  not, 
and  do  not  now  believe  that  the  prospectus  contained 
any  false  or  misleadiog  statement.  Tbe  action  is 
purely  a  Scottiih  action,  and  all  the  transactions 
which  give  rise  to  the  alleged  cause  of  action  took 
place  exoluaively  in  Scotland ;  all  the  parties  to  tha 
action  reside  in  Scotland,  with  the  exoeptir.n  of  the 
defendant  Scott,  who  appeara  to  reside  in  L(iudon> 
The  plaintiff  ia  a  schoolmaster,  who  resides  at 
Iitverary,  in  ArgyUahire,  and  is  a  domiciled  ScotS' 
mon.  The  bank  ia  a  Scottish  corporation  incorporated 
under  an  Act  of  Putliatnent  in  Scotland  iu  the  year 
1695,  and  they  have  their  head  office  iu  Edinburgh 
Aud  numerous  branshea  at  various  places  in  Scotland. 
The  only  branch  of  the  bank  outside  Scotland 
is  in  London,  and  tbe  writ  of  aiunmons  in  this 
action  was  oerved  on  the  b»nk  there.  But  the 
London  branch  appears  to  have  token  no  part  and 
Wds  not  concerned  in  any  of  the  matters  in  question 
in  this  action.  Sir  George  Anderson  resides  in  Boot- 
land  and  is  a  domiciled  Scotsman,  He  states  that  he 
bos  appeared  without  abjeoting  to  the  jurisdiction  of 
the  court,  because  of  hia  officwl  conneotion  with  the 
bank.  The  defendant  Yonug,  who  appears  to  reside 
in  Scotland  and  to  be  a  Scotsuun,  was  made  bank- 
rupt in  tbe  Court  of  Seaaion  in  Scotland  about 
the  11th  of  Auguat,  1899,  but  appears  to  have 
obtained  bis  discharge  in  March,  1904,  and  to  have 
been  again  made  bankrupt  in  the  said  court  about  the 
16th  of  May,  1905,  and  is  still  nndiacharged.  He  has 
not  entered  an  appearance  in  this  action.  The 
defendant  Scott  was  aijudicated  bankrupt  in  the 
London  Bankruptcy  Court  on  or  about  the  14th  of 
June,  19o2.  His  diachorge  was  subsequently  sus- 
pended for  two  years  from  the  19tb  of  November, 
1902,  and  ha  is  still  undischarged,  and  it  app'Ora  to 
1i«  clear  that  he  is  not  a  aubstontiol  defendant  in  this 
action.  He  appears  to  have  been  appointed  a  director 
of  James  Yuung  &  Sons  (limited),  as  representing  tho 
interests  of  a  sister,  who  was  tjie  widow  of  James 
Young,  a  former  partner  in  the  firm  of  Young  & 
Sons ;  he  was  resident  in  Scotland,  but  be  seems  now 
to  be  a  clerk  in  some  office  in  the  City.  He  has  not 
appeared  to  the  action* 

The  causa  of  aotim  alleged  in  the  statement  of 
olaim  appears  to  arise  out  of  the  fact  that  the  plain tiiF, 
as  he  uleges,  iu  March,  1899,  applied  for  and  was 
allotted  five  preference  shares  of  £10  each  in  a  com- 
pany registered  in  Scotland,  called  James  Young  & 
Sons  ( Limit -tl).  That  application  was  made  and  was 
received  in  Scotland.  It  is  door  from  the  affidavits  in 
this  case  that  all  tbe  circumstances  upon  which  the 
plaintiff  n-lies  in  the  statement  of  claim  took  place 
m  Scotland  and  not  elsewhere,  and  that  aU  the 
evidence  with  reference  thereto  will  have  to  be 
obtained  from  Scotland.  Tbe  company  waa  registered 
in  Scotland  in  the  eorly  part  of  1899,  having  been 
formed  to  acquire,  as  it  afterwards  did  the  busiiiess 
of  a  Scottish  firm  of  contractors,  Messrs.  James 
Young  &  Sjus,  Edinburgh.  The  business  of  that  firm 
was  carried  on  exclusively  in  Scotland,  and,  as 
appears  from  the  prospectus  of  the  company,  the 
whole  of  the  assets  acquired  from  the  firm  were 
■ituated  in  Scotland,  and  all  contracts  to  be  taken 
over  by  them  were  for  works  to  be  executed  in 
Scotland,  Tbe  firm  had  been  for  many  yee^s  customers 
of  tbe  defendant  bank,  and  the  banJdng  accounts  of 
the  firm,  and  afterwards  of  the  company,  were  kept 
tX  tbe  head  office  of  the  bank  in  Edinburgh.  The 
company  went  into  voluntary  liquidation  in  S^tember, 
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1899,  and  an  order  was  made  directing  the  company 
to  be  wonnd  np  under  the  supervision  of  the  court 
on  the  25th  of  October,  1899.  All  thp  books  and 
documents  of  the  company  are  in  the  hands  of  the 
liquidator  in  Edinburgh.  If  this  action  be  fought 
out,  it  is  obvious  that  it  will  involve  calling  a  large 
nnmber  of  witnesses,  all  of  whom  reside  in  Scotland, 
and  none  in  England,  and  the  pioductionof  numerous 
books,  documents,  and  papers  relating  to  the  matters 
in  question  in  Scotland,  abont  the  production  of 
which  there  might  be  considerable  difficulty  having 
regard  to  what  is  stated  in  the  affidavit  of  Sir  George 
Anderson,  and  also  probably  a  consideration  of 
Scottish  law  as  affecting  the  rights  and  liabilities  of 
the  respective  parties,  and  it  is  perfectly  clear  that  a 
case  of  this  kind  ought,  if  possible,  to  be  tried  in 
Scotland,  and  that  the  inconvenience  and  difficulty 
placed  upon  the  defendants  in  conducting  the  case  in 
England  would  be  so  great  as  to  put  a  great  oppres- 
sion upon  them  if  they  were  obliged  to  produce  and 
keep  Uieir  witnesses  and  documents,  &c.,  in  London 
during  the  time  such  a  trial  as  that  which  would  take 
place  would  last.  In  fact,  the  inconvenience  would 
be  so  g^eat  and  the  expenses  so  heavy  as  to  be  utterly 
out  of  proportion  to  the  insignifjoant  sum  involved  in 
this  action.  The  action  appears  to  be  brought  by  the 
plaintiff  alone  nearly  five  jears  after  the  winding-up 
order,  and,  although  it  is  suggested  in  the  affid-ivit  of 
Mr.  Campbell,  the  plaintiff's  solicitor,  that  he  is  law 
agent  for  a  large  number  of  shaieholdeis  in  James 
Young  &  Sons  (Limited],  he  does  not  venture  to 
suggest  that  any  one  of  those  shareholdrrs  is  assisting 
the  plaintaff  in  tiiis  action  or  ready  to  be  boimd  by  its 
results,  or  that  in  any  way  the  present  is  a  test  action 
brought  on  behalf  of  a  number  of  shareholders. 

The  defendants  make  this  motion  practically  upon 
the  grounds  stated  in  Sir  George  Anderson's  affidavit, 
where  he  urges  that  no  legitimate  advantage  cau 
accrue  to  the  plaintiff  from  prosecuting  this  action  in 
England  while  there  is  an  appropriate  tribunal  in 
Scotland,  and  that  he  believes  that  the  plaintiff  has 
not  brought  the  action  in  England  bond  fide  for  the 
purpose  of  obtaining  justice,  but  vexatiously  and 
solely  for  the  purpose  of  harassing  the  defendant 
bank  under  cover  of  asking  justice,  and  in  the  hope 
tiiat  the  bank  rather  than  incur  the  trouble  and 
expense  of  trying  the  action  in  England,  may  be 
induced  to  pay  something  in  order  to  get  rid  of  an 
unfounded  olami.  This  «u«ig^tion  is  denied  by  the 
plwbatiff,  who,  according  to  his  affidavit,  puts  forward 
this  suggestion,  that  the  defendant  Scott  is  in 
England,  and  fliat  the  plaintiff  desires  to  have  the 
matters  in  dispute  settled  in  one  action  in  England, 
where  he  can  make  Scott  and  the  other  defendants 
all  parties,  and  that  Eloott  is  not  a  mere  nominal 
defendant.  With  regard  to  this  last  poii.t  it  is  to  be 
noticed  that  Soott  is,  as  I  have  already  observed,  an 
ondiaoharged  bankrupt  and  has  not  appeared,  and 
has  stated  that  he  does  not  intend  to  deliver  any 
defence  in  the  action  althou|;h  the  statement  of 
claim  has  been  delivered  to  him,  and  the  bank  say 
that  Soott  is  not  a  substantial  defendant  at  alL 

Now  first,  with  regard  to  the  law  applicable  to  the 
case,  there  seems,  after  a  discussion  of  the  case  in 
court  by  counsel,  to  be  substantially  little  dispute 
between  them  as  to  the  state  of  uie  law  in  this 
oonntry.  An  American  and  certain  Scottish  cases 
Wdre  cited  which  seem  to  carry  the  law  further 
in  thoae  countries  than  can  be  found  in  any 
npsrted  case  in  this  country.  In  the  first  of  those 
oasea,  Oollard  t.  Beach,  where  an  action  had  been 
brought  in  the  State  of  New  York  by  a  resident  of 
the  State  of  Oonneotiout  against  aaotlier  rendent  of 
tbat  State,  the  court  declined  to  ezeioiM  its  juriadio- 
tioa  and  to  try  the  ean  tinlen  there  were  special 


droumstances  shown.  The  court  appears  principally 
to  have  decided  the  case  upon  the  ground  that  tilts 
court  would  not  allow  its  time  to  be  taken  up  with 
the  burden  and  expense  of  trying  actions  in  that 
court  which  ought  to  be  brought  in  other  jurisdictions 
where  the  home  courts  of  the  litigants  were  open  ;  in 
other  words,  ther  appear  to  have  declined  j  orisdic- 
tion  because  of  the  id  convenience  to  an  already  ovm- 
worked  court  which  the  case  would  cause.  In  the 
Scottish  cases  of  Longworth  v.  Hope  and  Williamson  -r. 
North-Eastem  Railway  Co.,  it  is  stated  that  the  courte 
in  Scotland  will  allow  the  plea  oi  forum  non  convenient, 
and  at  first  sight  those  cases  seem  to  sugg^est  that  a 
mere  question  of  inconvenience  would  be  sufficient  to 
cause  the  court  of  Scotland  to  decline  to  exercise  ita 
jurisdiction,  but,  having  regard  to  the  judgment  of 
Lord  Deas  in  the  first  of  tho^e  oaces,  it  would  seem 
that  the  inconvenience  which  the  cou'ts  would  con- 
sider would  be  an  inconvenieooe  wh'oh  would  g^ve 
the  party  endeavouring  to  avail  himself  of  the  court's 
jurisdiction  aa  unfair  advantage  over  bis  opponent: 
f  jr  he  says,  "  Itis  a  valuable  discretion  which  is  vested 
in  every  court  not  to  exercise  its  jurisdiction  if  there 
are  grounds  for  holding  that  by  an  exercise  of  thtt 
jurisdiction  the  defender  who  objects  to  it  will  be 
put  to  unfair  advantages  which  he  would  not 
be  subjected  to  in  another  accessible  and  competent 
court"  And  I  should  gather  tiiat  the  Swttish 
oourls  would  sosroely  object  to  allow  a  case  to  be 
tried  nnless  they  felt  satisfied  that  injustice  would  be 
done  by  allowing  it  to  proceed  in  their  own  court, 
lu  some  cases  in  England  the  doctrine  of  forum 
conveniens  is  to  be  met  with,  as  in  cases  of  adminis- 
tration of  estates  and  trusta,  of  which  an  instance  ia 
to  be  found  in  the  case  of  Easing  v.  Orr  Ewing, 
10  App.  Cas.  453 ;  but  in  that  case  I  notice  LoM 
Selbome,  at  p.  506,  stated  that  "  It  appears  also  that 
the  doctrine  of  forum  convenient,  which  in  England 
seldom  comes  into  consideration  when  jurisdiction 
exista  apart  from  service  of  process  abroad,  unless 
there  ia  an  actual  competition  of  suite,  is  in  Scotland 
carried  further,  and  may  prevent  the  exercise  of 
jurisdiction  when  the  court  is  satisfied  that  the  suit 
might  have  been  brought  and  effectively  prosecuted 
in  a  more  convenient  forum,  although  this  may  not 
actually  have  been  done."  These  remarks  were 
made  in  a  case  which  is  of  a  class  in  which  it  may  be 
necessary  to  invoke  the  above  doctrine,  but  no  case 
was  cited  to  this  court  in  which  that  doctrine  haa 
been  held  to  apply  to  actiona  of  a  transitory  character 
such  aa  that  m  the  present  case.  It  may,  however, 
be  that  there  is  not  really  any  very  substantial 
difference  between  the  practice  in  Scotbmd  and 
that  of  our  oourto  aa  expressed  by  various 
judges  —  viz.,  that  the  court  will  interfere  to 
prevent  vexatious  proceedings  which  would  have 
the  effect  of  preventing  the  due  ad'oinistration  of 
justice.  Thus  Lord  Bowen  in  McHenry  v.  Ltwit 
apeaka  of  "the  general  principle  that  the  court  can 
and  will  interfere  whenever  there  is  vexation  and 
oppression  to  prevent  the  administration  of  justice 
being  perverted  for  an  unjust  end."  For  instaooe,  in 
this  country,  where  two  actions  are  bron^t  .by  the 
same  person  aeainat  the  same  person  in  difhrent 
courts  governed  by  the  same  procedure,  and  whirre 
the  judgments  are  followed  by  the  same  remedies,  it 
ia  prima  fade  vezatioua  to  bring  two  actions  'twere 
one  will  ue ;  and,  where  two  actions  are  brought,  one 
in  this  country  and  one  in  a  foreign  country,  by  the 
same  plaintiff  against  the  same  defendant,  the  bring- 
ing of  auoh  two  actiona  may  he  vexatious  though  not 
necessarily  ao ;  and  other  cases  m^  be  put,  for  whidi 
see  the  judgments  in  McHenry  v.  Lem'i  and  Hyman  t. 
Helm,  32  W.  R  268,  24  Oh.  D.  531.  In  my  opinion, 
hotrerer,  the  jurisdiction  of  the  ootiit  to  itaypco- 
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oeedings  on  tibe  groand  of  Texfttion  should  be 
OKfTcued  with  great  care  ;  indeed,  I  find  tbat  Cotton, 
L.J.,  ill  McHenrg  t,  Lnvii,  aaid  :  "  In  the  first  place, 
it  18  a  jurisdiction  which  one  ought  to  esercise  with 
extreme  caution.  Stopping  in  the  middle  of  a  suit  a 
plkiiitiff  from  g<iin(f  on,  when  he  hiu  a  right  of  action 
u  agiwiist  the  defendant,  in  a  jurisdiction  which  has 
to  be  exercised  with  very  oonsiderabU  caution." 

The  English  conrts  are  freely  open  to  periona 
foreign  to  thia  country  seeking  to  enforce  their  rights 
ag«inst  our  corp-jrations,  compiuies,  anrl  citizens,  in 
oases  in  which  the  courts  can  properly  exercise  juria- 
dictiOD,  but,  while  I  think  we  ought  to  be  careful  not 
to  check  thia  freedom,  I  am  of  opinion  that  we  ought 
not  to  allow  this  hoapitality  to  be  abused.  The  diffi- 
culties which  arise  in  the  exerciiie  of  this  power  of  the 
court  do  not  appear  to  be  ao  much  difficulties  in 
stating  the  law  as  difficultiea  in  adminia toting  or 
applyirg  it.  The  conrt  should,  on  the  one  hand,  see 
clearly  that  in  stopping  an  action  it  does  not  do  in- 
justice, and,  on  the  other  hand,  I  think  the  court 
ought  to  interfere  whenever  there  is  such  vexation 
and  oppression  th»t  the  defendant  who  objects  to  the 
exercise  of  the  jurisdiction  would  be  subjected  to 
such  injustice  that  he  ought  not  to  be  sued  in  the 
court  in  which  the  action  is  brought,  and  to  which  he 
would  not  Iw  subjected  if  the  action  were  brought  in 
another  accessible  and  competent  court.  There  are 
various  grounds  on  which  an  action  may  be  ventioiis. 
It  may  be  so  frivolous  that  it  is  obvious  that  it  cannot 
succeed,  and  it  will  be  stayed.  The  facts  then  show 
that  it  is  on]y  brought  to  annoy  the  defendant,  and, 
in  my  view,  tliis  would  not  necessarily  be  answered 
by  the  plaintiff  stating  that  he  bpnd  fidr  believed  in 
his  rights,  because  he  might  be  possessed  of  a  mind 
which  held  a  distorted  view  about  the  matter  snch  as 
no.reasonable  man  ought  to  entertain.  In  other 
words,  it  does  not  appear  to  me  that  the  question 
ought  to  be  settled  ny  a  mere  consideration  of 
what  the  plaintiif  considers  his  intention,  but  the 
court  is  at  liberty  to  treat  him  as  intending  what 
hii  act  shows.  Again,  as  Sir  George  Jeesel 
points  out  id  Peruvian  Ouano  Co,  v.  BoekivuMl, 
"The  plaintiff  not  intending  to  annoy  or  harass  the 
defendant,  but  thinking  he  would  get  some  fanciful 
advantage,  sues  him  in  two  courts  at  the  same  time 
nnder  the  same  jurisdiction  .  .  .  that  is  vexatious, 
because  whatever  the  intention  of  the  plaintiff  may 
be  ho  cannot  get  any  benefit  in  that  way,  and  the 
d«fMui&Dt  is  harassed  by  two  suits."  The  case  may 
klso  b«  the  same,  though  not  necessarily  so,  where 
one  suit  is  brought  in  one  country  and  a  sec  nd  in 
another  by  the  same  plain tiil  against  the  same 
defendant.  There  m«y  also  be  other  cases,  but  all 
the  case*  appear  to  be  covered  by  Lord  Boven's 
language  in  the  uase  last  mentioned  where  he  says : 
"Therefore,  when  that  which  he" — the  plaintiff— 
"•  is  asking  for  is  frivolous,  o'  sometimes  when  he  is 
asking  for  it  in  a  way  which  neceaaarily  involves 
inJQStice,  the  courts  have  iaterfered." 

Now,  it  is  true  that  the  courts  of  this  country  have 
not  gone  so  far  as  to  express  themselves  upon  the 
question  of  convenience  in  terms  siinilar  to  those  used 
in  the  Scottish  cases,  though,  as  I  have  already 
noticed,  it  may  be  doubted  whether  there  is  any 
substantial  difference  between  the  two.  Yet  it  seems 
to  me  c'ear  that  the  iuoonvenienoe  of  trying  a  case  in 
m  particular  tribunal  may  be  such  as  practicallv  to 
work  a  serioas  injustice  upon  a  defendant  and  be 
▼exatioua.  This  would  probably  not  be  so  if  the 
difffrente  of  trying  in  one  country  rather  than  in 
snother  were  merdy  measured  by  some  extra  ex- 
paaw ;  ^  but  where  the  difficulty  for  the  defendant  of 
trying  in  the  country  in  which  thfl  action  ii  hroiiglit 
is  such    that   it   is   iuipracttcable   to   properly  try 


the  case  by  reason  of  the  difficulty  of  proctuing  the 
attendance  of  bnsy  men  as  witnesses  and  keeping 
them  during  a  long  trial,  and  of  having  to  deal 
with  masaes  of  books,  documents,  and  papers  which 
are  not  in  the  country  where  the  action  ia  brought, 
and  of  dealing  with  law  foreign  to  the  tribunal,  it 
appears  to  me  that  a  case  of  vexation  in  aome  circum- 
stauces  may  be  made  out  if  the  plaintiff  chooses  to  sue 
in  thut  country  rather  than  in  that  where  everybody 
is  and  where  all  the  witnesses  and  material  for  the 
frisl  are.  If,  for  instance,  aa  was  put  in  argument, 
a  diapute  of  a  complicated  cbsracter  had  arisen 
between  two  foreigners  in  a  foreign  country,  and  one 
of  them  was  made  defendant  in  an  action  in  thia 
country  by  serving  him  with  a  writ  while  he  happened 
to  be  here  for  a  few  days'  visit,  I  apprehend  that, 
althongh  there  would  be  jntisdiction  in  the  court  to 
entertain  the  suit,  it  would  have  little  hesitation  in 
treating  the  action  as  vexatious  and  staying  it. 
Suppose,  again,  for  instance,  that  this  action  had 
been  brought  against  all  the  present  defendants 
except  Scott,  and  the  bank  had  been  served  in  this 
country,  where  it  can  be,  as  it  has  been  in  the  present 
case,  because  it  had  a  branch  here,  could  there  be  any 
reasonable  doubt  but  that  the  plmntiiF  must  be 
treated  as  intending  to  bring  a  vexatious  action  and 
that  such  action  would  be  atayed  'f  If  that  were  not 
held,  I  see  no  reason  why  anyone  abroad  might  not  sue 
and  be  allowed  to  proceed  agiinst  a  bank  which 
had  a  branch  in  this  country  in  respect  of  transac- 
tions all  of  which  had  take<i  pla<%  in  some  other 
country  where  the  head  office  of  the  bank  was 
— e.g.,  Australia  or  Brazil — and  where  the  iuoon- 
venience  of  trying  the  case  in  this  country  would  be 
po  enormous  as  practically  to  work  the  most  serious 
injastice  upon  the  defendant.  The  matter  is,  in  this 
respect,  of  general  importance  because  so  many  banks 
and  other  mercantile  houses  which  are  established  in 
our  Colonies  and  in  the  United  States  and  other 
foreign  coantries  have  branches  here.  To  a  buslners 
concern  to  allow  actions  to  proceed  in  such  circum- 
stances when  there  ia  a  proper  and  adequate  .tribunal 
in  the  place  where  both  parties  really  are,  and  dealt 
with  each  other,  and  all  the  evidence  is,  would  be 
intolerable. 

In  the  present  case,  apart  from  this  question  about 
Bcott,  it  is  difficult  to  conceive  anything  more 
harassing  to  the  defendant  bank  than  to  have  their 
officials  dragged  up  to  London  for  a  lengthy  trial, 
when  the  Court  of  Sesaion  is,  so  to  speak,  across  th*) 
way  in  Edinburgh,  and  when  together  with  their 
officials  they  would  have  to  bring  up  here  and  keep 
away  from  their  business  numeroiu  other  witueiaes 
with  a  mass  of  books,  papers,  and  documeut«,  if  they 
can  get  them  at  all,  which  there  seems  some  ditliculty 
about  without  orders  from  the  Court  of  Seanon  as  to 
some  of  them.  All  this,  to  my  mind,  ia  not  measured 
by  mere  expense,  and  even  on  the  question  of  expense 
it  is  to  be  pointed  out  that  the  cost  of  trying  a  care 
■uch  as  thtt  indicated  by  the  statement  of  claim, 
which  refers  to  very  complicated  matters  and  attaoki 
the  charact.er  of  the  bank  and  Sir  George  Anderson, 
ia  utterly  out  of  proportion  to  the  trumpery  amount 
in  disputs ;  and  if  the  defendants  win,  one  would 
gather  that  they  would  have  little  prospect  of 
recovering  their  costs  from  the  plaintill'. 

The  question  t^cn  seems  to  me  to  resolve  itself 
into  this,  viz, ,  whether  the  tact  that  Scott  has  been 
made  a  defendant  and  bos  been  served  in  England 
makes  any  difference  in  the  view  which  the  court 
should  take  of  ttie  case.  To  my  mind  it  does  not, 
having  regard  to  the  special  oircumatances  of  the 
case.  Of  course  it  might  do  so  if  Scott  were  a  real 
defendant  and  it  had  bei^n  necessary  to  bring  one 
actios  to  join  him  and  the  bank  in  thia  country ; 
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then  the  back  might  have  had  to  suhmit.  Bat  Sir 
Qeor^  Anrlsrson's  affidarit  deicrihes  Scott's  positiou, 
and  Uie  aflidavita  of  the  plaintiff  and  his  Bolicitor  do 
not  contBiu  a  word  to  show  that  Scott  wa^  not 
known  to  the  plaintiff  to  be  an  uacertiScated  hiick- 
rupt  Soott  is  not  defending,  and  could  not 
apparently  find  any  means  for  doing  so.  Was  hei 
thea,  joined  because  the  pUiotitf  wished  t  ?  enforce 
his  remediea  against  him  ?  I  feel  it  impossible  to 
take  this  view,  and,  notwithstanding  what  tho  plain- 
tiff and  his  solicitor  say  ta  their  afiidarits,  I  cannot 
bring  myself  to  tind  that  in  fact  the  action  ia  bvn/i 
Jidt  hrouRht  in  this  «)Uiitry.  One  other  point ;  it  is 
said  by  the  plaintiff  that  a  judgment  against  Bcott 
might  bar  the  plaintiff's  remedy  Bgainst  the  bank, 
but  Mr.  Da1zi«l,  the  bank's  law  agent,  says  thtt  this 
is  Dot  80  in  Bcotlond,  and,  although  this  is  disputed 
by  the  plaintiff* i  solioitor,  I  prefer  to  accept  Mr. 
Dalziel'a  view  of  the  law.  He  is  a  Writer  to  the 
Signet  of  thirty-nine  years'  standing  ;  the  plaintiffs 
solicitor  does  not  appear  to  possess  the  *ame 
extensive  experience.  But  if  there  be  any  donbt 
on  the  natter,  the  point  is  dealt  with  by  the 
master's  order  under  which  the  bank  and  Sir  George 
Andewon  are  not  to  raise  any  point  out  of  this.  More- 
over, there  is  no  need  for  tho  plaintiff  to  sign  judg- 
ment against  Bcott,  and  it  seems  clear  he  will  get 
nothing  if  he  does.  It  is  farther  said  by  the  plaintiff 
that  he  wishes  to  get  discovery  against  Scott ;  but  aa 
Hcott  is  not  defending,  I  fail  to  see  how  the  plaintiff 
can  expect  to  get  any  discovery  against  him  which 
■would  m  any  way  »ffect  the  case. 

For  these  reascns  I  think  that  this  appeal  should  he 
allowed  wilh  costs  here  and  below,  the  master's  order 
restored  Hubject  to  a  slight  correction,  and  the 
plaintiff  left  to  pursue  his  romediea  against  the  bank 
and  Sir  George  Anderson  on  tho  other  side  of  the 
Tweed  amid  his  own  countiynjen.  This  involves  nu 
hardship  upon  the  plaintiff,  but  is  really  to  bia 
advantage  if  his  claim  is  persisted  in  and  fought  out; 
for  he  can  moke  it  at  less  uiptmse  imd  trouble  to  him- 
self in  Scotland  than  in  England.  I  think  the 
restored  order  of  the  luaeter  should  bs  slightly  varied 
by  the  stay  being  of  the  proceedings  againirt  the 
defendant  bank  and  the  defendant  Sir  George 
Anderson. 

Collins,  M.R.— Homer,  L,J.,  and  I  have  read  the 
judgment  which  has  just  been  delivered,  and  w« 
agroe  with  it. 

Appfal  allowed. 

Solicitors  for  the  appellants,  Aihurit,  Morrii,  Crup, 
&  Co. 

Solicitor  (or  the  respondent,  D.  W.  Drumrrumd. 


'  From  Chan.  Div.  \ 

(Vaughan  Williams,  Stirling,  and  J  Oct.  25,  26. 

Cozcns-Hardy,  L.JJ.)  J 

Wkiolev  V,  GtLL.  (a.) 

Mortgage — Mortgagee  in  pouetsion — Jledemption — Re»ts 
— Accounts — Salt  of  part  of  tht  mortgaged  property — 
Provimfor  eapdalhation  of  interefl — Siifht  to  eom- 
paund  {riferetl, 

A  mortgagor  who  entert  into  potttuicn  and  receivea  the 
retd  of  the  mortgaged  properly  I's  not  entitled  to  the 
betujit  of  a  protn'tion  in  the  murtgagt  dttd  for  the 
capitalization  of  interut  in  the  event  of  ill  being  in 
arrear,  provided  that  ai  the  date  of  the  interett  btooming 

(d.)  Reported  by  3.  I.  SiTBLnro,  Esq.,  Barrister- 
Bt-Law. 


line  there  it  in  the  handt  of  the  mortgagee  rent  iufitimi, 
after  makitig  all  proper  detlaetions,  for  the  pagme»t  of  tlie 
iiiterett,  tveti  though  no  appropriation  of  tueh  rent  to 
imi/metii  of  iaterett  hai  ever  been  made. 

Dictum  of  Cotton,  L.J.,  i';i  Cookbum  v.  Edwards, 
m  W.  R.  136,  approved,  and  preferred  to  that  of  Jesaol, 
M.  R.,  in  the  tame  caee. 

Judgment  o/ Warrington,  J.,  63  17.  fl.  33*.  tl*W]  I 
Ch,  241,  affirmed, 

Thii  was  an  appeal  from  a  deoition  r.f  Warring- 
ton,  J.  (repirted  a3  W.  E.  33-1,  [1905]  I  Ch.  2i\). 
varjing  the  uiss'er's  certilicatt?  in  a  mortgagor's  actiou 
for  redemption  on  a  summons  by  the  pl>iiatiff. 

The  facts  were  as  follows  :  By  a  mortgigo  of  the 
22Qd  of  Oc'ober,  188T,  certain  leasehold  properties 
were  subdemised  by  the  plaintiff  to  »  building  society 
to  secure  £1,000. 

Ou  the  6th  of  October,  1890,  and  the  ith  of  JaW, 
1S92,  futther  charges  for  £120  atid  £60  respjcrtTely 
were  given  by  the  plaintiff  to  the  building  suciety  on 
the  saoae  security. 

On  the  13tti  of  March,  1893,  by  a  (eciMid  mortgage 
the  plaintiff  mortgaged  Ib^  equity  of  redemption  of 
these  prop  rties  to  secure  £200  to  the  defendant  Ann 
CKll,  The  mortgagor  covenanted  to  pay  the  mort- 
gagee interest  at  the  rata  of  B  p«r  c<3nt.  per  annum. 

The  deed  also  contained  the  foUowtng  proviso: 
"  Provided  aUo  and  it  is  hereby  agreed  that  if  and  so 
often  as  any  interest  due  under  the  covenant  herein- 
before contained  io  this  pieisnt  provision  fihall  b?  in 
arrear  for  twenty-one  days  after  the  day  appointed 
for  payment  thereof,  such  interest  shall  be  treated  as 
an  scea^sioD  to  the  capital  money  hereby  secured  ai 
on  the  day  on  which  the  same  ought  to  have  b«ea 
paid,  and  shall  thenceforth  bear  interest  payable  at  the 
rate  and  on  the  days  aforesaid,  and  this  security  shall 
extend  to  such  capital i/.>9d  interest  in  all  retpecta." 

On  the  20th  of  May,  1894,  half  a  year's  inteirest  on 
the  defendant's  mortguTe  being  over  two  mooths  in 
arrear,  the  mortgagee  Gill  entered  iuto  poaaesrion  of 
the  mortgaged  properties. 

On  tbe  16th  of  Jan»,  ItJH,  the  plaintiir  ])iud  the 
intereit  then  due  to  the  defendant,  but  the  latter  still 
remained  in  possession. 

On  the  11th  September,  1S94,  Ihe  delendant  took  a 
transfer  from  the  building  aocdety  of  tbe  mortgage 
of  the  22nd  of  O.t^ber,  18S7,  and  the  two  farthtr 
charges. 

On  the  24th  of  Kovember,  1S99,  the  defondaat  told 
a  porlioQ  of  the  mortgaged  propertiei  for  £250  tnidar 
the  power  of  sale  in  the  mortgage. 

On  the  20th  of  September,  1900,  the  preseait  MtiOD 
was  commenced,  the  filatntiff  claiming  redeDap&m  of 
the  mortgaged  properties  with  the  usual  acconnts. 

Tbe  master  by  his  cerlificate  of  the  29th  of  July. 
1904,  certified  that  there  was  due  from  the  plaintiff  b> 
the  defendant  under  the  second  mortgage  of  the  13ih 
of  March,  l(t93,  the  sum  of  £200  for  [irincipal  and 
£ldS  138.  Id.  for  compound  interest  thoreon  at  tbe 
rate  of  6  per  cent,  per  annum  from  tbe  13ch  of  March, 
18S4,  to  the  date  of  the  certificate.     That  there  wm 
due    on    the    first    mortgage    and    farther    charges 
£[,299  Ss.  Id.  for  principal  and  £642   Is.  for  simple 
interest  thereon  at  5  per  cent,  from  the  1 1th  of  Sept- 
ember, 1894,  to  the  date  of  certificate.     From  these 
amounts  he  set  off  the  £250  proceeds  of  sole  thereifi- 
after  referred  to  ;    he  also  certified  the   amount  of 
rents  and  profit*  received  by  the  defendant,  and  that 
a  part  of  die  property  had  been  sold  by  the  defendant 
on  the  24th  of  November,  1S99,  for  £250,  and  thrtj 
this  sum  bad  been  applied  by  the  defeadaot  in  redttc-  j 
tion  of  the  principal  and  interest  ia»  under  the  second  ( 
mortgage  securities. 
The   plaintiff  took  oat  a  summons  to  nry  tbt 
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m&ster'B  certifiuate  iii,  amoug  other  things,  the  follow- 
ing particular :  "By  dedariag  that  no iotereat  huTing 
been  due  under  the  mortgages  uientioncd  in  the  aaid 
c«Tttflc»te  to  the  defendant  at  the  date  when  posaes- 
Bton  af  the  mortage d  premises  "waa  taken  by  the 
(lefendsnt,  only  simple  interest  at  the  rate  of  Ft  per 
cent,  is  payable  itpon  the  mortgage  dated  the  I  Jth  of 
March.  1H93." 

Warringtou,  J.,  varied  the  certiiicate  in  aocordance 
irith  the  sumiuoiu. 

The  part  of  the  order  appealed  from  wiis  the  follow- 
ing declaration:  "The  court  doth  declare  that  the 
defendants  Kre  ouly  entitled  to  simple  interest  at  the 
rate  of  6  per  cent,  per  annum  on  the  principal  sum 
of  £2)X1  secured  by  the  indeuture  of  mortgage  dated 
the  13th  of  March,  1893,  except  that  if  the  rents  iu 
the  hands  ol  tba  defendants  or  any  of  them  were 
(after  deduotiDg  the  amount  of  any  outgoings  except 
ooalfl  properly  chargeable  against  such  rents  during 
the  half-year  hereiu after  nieotioned,  and  the  iotere*t 
on  thfl  mortgage  dated  the  22od  of  October,  18ST, 
and  the  further  charges  dated  the  6tb  of  October, 
1990,  and  the  4tfa  of  July,  1S92,  and  the  indenture  of 
tmuf«r  dated  the  Uth  of  September,  1S91,  and 
intermit  on  the  sums  expended  in  repairs  accrued  for 
the  half-yearly  dty  hereinafter  mentioned),  neither 
on  any  hwf-jearly  day  on  which,  under  the  said  mort- 
gage dated  the  KJth  of  March,  1S93,  interest  wns 
payable,  nor  at  aay  time  iu  the  course  of  twenty-one 
days  sabsecjnent  tu  such  half-yearly  day,  equal  to  or 
in  excess  of  the  amount  payable  in  reix>?ct  of  sach 
half-year's  intereit  luider  ttie  mortgage  dated  the 
13th  of  Marah,  1893,  then  the  amount  by  which  luch 
rent]  were  leas  than  the  amount  of  such  half -yearly 
interest  ought  ti  be  treated  as  an  accession  to  the 
principal  turn  of  £3U0,  and  carry  interest  at  the  rate 
of  '>  per  cent,  per  annum." 

The  defendants  appealed. 

liowdrn,  K,C ,  and  AvAten'CttHmtU,  for  the  doFend- 
ants. — Compound  interest  is  allowed  under  the 
proviso  that  when  intereet  is  in  arrears  for  twenty- 
one  days  it  shall  be  capitalized.  The  question  ii 
irhether  interest  is  in  arrear  wlt'n  nothing  is  paid  by 
the  mortgagor,  but  the  mortgageo  being  in  posres- 
sion  reoeives  the  rents  and  profits.  The  point  it 
really  0OTer*d  by  Vnion  Bank  of  London  v.  Inyra-^, 
29  W.  B.  209,  16  Oh.  D.  63  ;  C'oekburn  v.  Edwan!*,  29 
W.  E,  136.  18  Ch.  D.  449;  and  Bn'sM  v.  CampbfU,  37 
W.  B.  745,  41  Ob.  D.  388.  TUere  was  no  appropria- 
&tion  by  the  mortgagee  of  these  rents  and  profits  to 
the  payment  of  interest.  The  order  appealed  from 
in  fact  r*  quires  that  the  account  shall  be  1;aken  with 
half-yearly  rest«.  This  is  contrary  to  the  practice. 
A  mortgagee  cannot  be  compelled  to  accept  payment 
in  driblets:  AiiuwoHh  v.  Wildinr/  [190J],  1  Ch.  4'J8, 

t'fterton,  for  the  plaintiff .^None  of  the  oases  cdted 
really  ooTsr  the  present  point.  In  Ciickbiirii  v. 
Kdwardt  there  i»  a  dictum  of  Jesael,  M.R.,  one  way 
and  of  Cotton,  L.J.,  the  other.  It  is  submitted  that 
the  latter  should  he  preferred — i.e.,  that  when  a  mort- 
gaitee  in  poasesaioii  has  received  rents  more  than 
aiifBoient  for  payment  of  interest  and  expenses,  iatereejt 
should  not  be  held  to  be  in  arrear  merely  heuauae 
there  hai  been  no  appropriation.  The  object  oE  a 
proviso  like  this  is  to  prevent  the  mortgagee  being 
kept  out  of  his  money,  and  so  long  as  the  money 
comas  to  bia  bands  the  pro'nso  does  not  take  effect. 

Bawdea,  K.C.,  replied. 

Vaughan  WliiLtAJia,  L.J, — This  is  an  appsaj  from 
put  of  the  order  dated  the  24th  of  November,  1894, 
and  made  by  Warrington,  J.,  on  the  further  con- 
•ideratioQ  of  an  action  brought  by  a  mortgagor  for 
reJeiaption  of  th«  mortgage  property.    The  ulfeot  of 


that  order  ia  that  the  mortgagor  ia  relieved  from 
the  burden  of  capitalization  of  interest  except  in  the 
cases  tberein  mentioned.  Tbe  question  for  decision 
depends  entirely  upon  the  meaniug  of  the  proviso 
contained  in  the  mortgage  deed  of  the  I3th  of  Atarcb, 
1893.  We  have  to  consider  whether  on  the  facts  it 
baa  been  shown  that  interest  has  been  in  arrear  for 
twenty- one  days  after  the  days  reapectively  appointed 
for  payment.  It  has  not  been  suggested  that  tbe 
mortgagor  in  fact  made  any  piyment  of  the  interest  as 
such,  bub  it  is  said  that  although  he  did  not  make  any 
payment  of  interest  as  such,  yet  that  if  the  mortgagee 
had  in  her  hands  rent  which  after  deducting  tba 
ground-rent  and  other  proper  outgoings  lett  in  bar 
hands  a  sum  sufficient  tor  the  payment  of  the  interest, 
then  it  cannot  he  aaid  that  within  the  meaning  of  the 
proviso  the  interest  waa  in  arrear.  Now,  on  the 
authorities  cited  to  us,  it  cannot  be  said  that  the 
matter  is  perfectly  clear,  bat  our  attention  has  been 
called  to  expresaiona  made  use  of  by  Jessel,  M.B,,  in 
dockbttm  V.  Ediaardt  which  show,  I  tbink  most 
clearly,  that  in  his  view  the  fact  that  the  asuignee  has 
ia  his  hands  rents  which  after  making  all  proper 
deduction  would  be  available  for  the  payment  of 
the  interest  would  not  of  itself  be  sufficient  to  prevent 
the  interest  from  being  in  arrear.  The  question  iu 
that  case  did  not  arise  upon  a  covenant  identical 
with  the  covenant  in  this  case,  but  the  question 
■was  whether  a  power  of  sale  by  the  mortgagee 
had  arisen,  and  that  depended  upon  whether  the 
interest  had  been  three  months  in  arrear  according 
to  the  terms  of  the  mortage  deed.  Jeosel,  M.R., 
■aid  :  ••  But  was  there  any  mterest  in  arrear  ?  It  has 
been  argued  that  a  mortgagee  in  possession,  if  he 
receives  rents  to  an  amount  more  than  suHictent  to 
pay  the  interest,  must  be  taken  to  have  been  paid  his 
interest.  I  cannot  accede  to  that  argumeut.  A 
mortgagee  in  possesHion  first  dednots  expenses,  and 
then  what  remains  goes  against  principal  and  interest, 
but  till  an  account  is  taken  there  it  no  set  off;  there 
is  no  appropriation  of  the  rents.  This  is  still  clearer 
if  you  take  tlie  case  of  a  horse.  The  mortgagee  lets 
it  out  for  hire,  be  haa  to  pay  the  expenses  of  its  keep, 
and  you  cann  -t  treat  his  receipts  aa  nppropriated  to 
anything  till  an  account  is  rendered."  The  learned 
judge  then  referred  to  BrocklehitrH  v.  Jtisa]',  1  Sim. 
438,  and  expressed  his  disapproval  of  a  dtctuin  of 
Sbaidwell,  V.C,  in  that  ciisc  to  the  eff<;ct  that  the 
receipt  of  rents  by  an  equitable  mortgagee  in  posses- 
sion ought  primd  facie  to  bo  taken  as  payment  either 
of  the  principal  or  interest  of  his  debt  aa  the  case 
may  be,  and  the  Master  of  the  Rolls  went  on  to  say : 
"The  receipt  of  rents  by  the  mortgagee  ia  not  a  pay- 
men',  by  the  mortgagor  or  by  anyone  on  his  behalf. 
The  mortgagee  receives  rents  which  are  his  own,  sub- 
ject, of  coursBjt  J  the  right  of  redemption,"  The  deoiaion 
of  Coekbani  v.  Edwardt  did  not  essentially  turn 
upon  this  point,  for  all  the  learned  judges  agreed  that 
in  that  particular  case  the  accounts  showed  that  there 
had  been  such  an  appropriation  of  the  rents  in  tha 
bands  of  the  mortgagee  that  it  amounted  to  a  dis- 
chuge  of  the  intermt,  so  that  it  waa  impoisible  for 
the  mortgagee  to  say  that  the  interetit  had  been  in 
arrear  for  the  three  months,  as  was  necessary  to 
justify  his  exercise  of  the  power  of  sale.  But  Jesael, 
'M.R.,  did  express  very  plainly  hia  »iew  that  if  it  had 
been  necessary  to  decide  the  point  the  mere  fact  that 
the  mortgagee  had  the  money  in  his  han>!s  would 
not  have  prevented  him  selling  under  the  power- 
that  is,  in  other  words,  that  the  interest  would  have 
been  in  arrear— that  the  receipt  of  rents  by  the  mort- 
gagee did  not  of  itself  amount  to  the  payment  of 
interest.  But  both  Brett  and  Cotton,  L.JJ., 
deidt  with  the  point.  Brett,  L.J.,  says :  "  But  was 
there   any  interest   in   arrear  i*    The  arj^ottmt   ou 
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behalf  of  the  mortgagee  went  so  far  as  this,  that 
when  a  mortgagee  is  in  possession  there  must  be 
intereat  in  arrear,  nnless  an  actual  appropriation  of 
interest  to  the  payment  of  the  rents  has  been  made. 
It  is  not  necessary  to  decide  that  point,  for  we  have 
here  aooonnta  wmch  show  actual  appropriation."  It 
is  true  that  there  is  no  afiBrmative  expression  by 
Brett,  I1.J.,  of  his  view  on  this  question,  yet  to  my 
mind  his  words  suggest  very  strongly  that  this  was 
a  length  to  which  he  was  not  prepared  to  go,  and  I 
think  it  may  be  taken  that  he  did  not  ag^ree  with  the 
positiTe  opinion  of  Jessel,  M.R.  Then  Cotton,  L  J., 
said :  "  Interest  was  in  arrear  imless  the  rent  received 
by  the  mortgagee  can  be  treated  as  applied  in  pay- 
ment of  interest.  Now  receipt  of  rents  by  a  mort- 
gagee is  not  as  a  general  rule  equivalent  to  a  pay- 
ment b^  the  mortgagor.  If  a  mortgagee  enters  into 
possession  his  receipt  of  rents  is  not  payment  of 
interest  by  the  mortgagor  so  as  to  entitle  the  latter  to 
the  benefit  of  a  proviso  for  reduction  of  interest  on 
punctual  payment,  and  I  quite  agree  with  the 
remarks  of  the  Master  of  the  Bolls  as  to 
the  dictum  in  BrockUhurtt  v.  Jtuop.  If,  however,  the 
mortgagee  receives  rents  which  are  all  along  more 
IJian  sufficient  for  payment  of  interest  and  expenses, 
■o  that  his  acoount,  U  he  were  to  render  one,  would 
show  that  there  was  in  his  hands  at  every  time  a 
balance  applicable  to  the  reduction  of  the  principal,  I 
am  not  pr^)ared  to  dedde  that  he  can,  meraly  because 
there  has  been  no  actual  appropriation  of  the  rents  to 
payment  of  interest,  say  that  there  is  interest  in 
arrear  within  the  meaning  of  the  proviso  in  tiie 
power  of  sale."  It  leems  to  me  tut  the  learned 
Lord  Justice  was  sajing  as  plainly  as  possible  that 
he  could  not  go  to  the  same  length  as  Jessel,  H.B  , 
but  that  he  thought  that  the  receipt  by  the  mort- 
l^agee  of  rents  available  for  the  payment  of  the 
interest  would  preclude  him  from  saying  that  the 
interest  was  in  arrear.  It  is  true  that  the  case 
actually  suggested  by  Cotton,  L.J.,  was  one  in 
which  a  mortgagee  receives  rents  which  are  "all 
along"  more  than  sufficient  for  payment  of  interest 
and  expenses,  so  that  the  mortg^jee's  account,  if  he 
were  to  render  one,  would  show  him  that  there  was 
in  his  hands  at  every  time  a  balance  applicable  to  the 
reduction  of  the  principal,  and  that  is  not  quite  ilie  pre- 
sent case,  because  it  is  said  that  hare,  wldle  in  some  naif 
years  the  rents  may  have  been  student,  in  other  half 
years  they  may  not  have  been  sufficient  for  payment  of 
tbe  interest.  Bat  I  think  it  is  plain  that  Cotton,  L.  J., 
did  not  agree  with  dictum  of  Jenel,  M.B.  la.  fact  the 
words  which  had  to  be  construed  in  CoMum  v. 
Edwardt — "in  arrear" — were  not  quite  Uie  same  as 
those  in  a  covenant  giving  a  mortgagor  the  benefit 
of  a  reduction  of  the  rate  of  interest  on  prompt 
payment.  It  may  well  be  that  the  interest  is  not  in 
arrear  although  there  has  not  been  in  strictness  any 
payment  of  it  by  the  mortgagor.  Tliis  has  been 
recognized  at  common  law  in  an  action  of  replevin, 
where  upon  the  issue  whether  rent  was  in  arrear  the 
tenant  has  been  allowed  to  set  off  against  rent 
payments  made  hy  him  which  ought  properly  to  have 
been  made  by  tbe  landlord.  &  the  present  case, 
as  in  Cockbum  t.  Edvoard$,  the  question  is  not 
one  of  payment,  but  whether  the  interest  was 
in^  arrear  within  the  meaning  of  the  proviso.  In 
this  conflict  of  opinion  between  judges  of  great 
authority  we  have  to  consider  which  is  the  proper 
oendnsion  in  a  case  like  the  present.  Primdfaeie, 
one's  ^nind  revolts  somewhat  against  a  oonstmction 
which  will  give  the  mortgagee  a  right  to  interest 
upon  interest— for  that  is  the  eCEIsot  <3  oaj^talization 
in  a  case  in  which  he  has  in  his  pooket  moo^y  of  the 
mortgagor  available  for  payment  of  the  interest,  and  I 
which  he,  the  mortgagee,  could  use  for  that  poipoae  | 


if  he  thought  fit  to  do  so.  We  ought  not  to  pat  sodi 
a  construction  upon  such  a  proviso  unless  we  arrive 
at  the  conclusion  that  this  must  have  been  the  inten- 
tion of  the  parties,  lliis  is  not  the  case  of  a  proviso 
allowing  a  reduction  of  the  rate  of  interest  to  the 
mortgagor  in  case  he  pays  the  interest  punctoally. 
It  is  the  case  of  a  proviso  which,  in  the  event  of  the 
default  of  the  mortgagor  in  paying  the  interest,  gives 
the  mortgagee  a  right  to  somethmg  beyond  that  to 
which  he  would  otherwise  be  entitled  under  the 
mortgage  deed,  and  in  my  opinion  the  mortgagee 
could  not  within  the  meaning  of  this  proviso  s«y 
that  interest  was  in  arrear  which  would  cease  to  be  in 
arrear  the  moment  he  chose  without  any  further  act 
by  the  mortg^or. 

It  was  properly  admitted  by  counsel  that  the  case 
is  one  in  whidi  it  is  for  the  mortgagee  to  prove  that 
the  event  upon  which  he  was  to  obtain  this  advan- 
tage has  happened,  just  as  ia  Union  Bank  ofjjcmdon 
▼.  Ingram  ika  onus  was  upon  the  mortgagor  to  ptim 
that  the  event  had  happened  which  entitltd  him  to  a 
redaction  of  the  rate  of  interest.  We  have,  therefore, 
to  consider  whether  the  interest  was  in  arrear  in  the 
present  case.  In  Codcbum  v.  Edtoardi  it  was  held 
there  had  been  an  appropriation  of  the  rente  to  pay> 
ment  of  the  interest.  But  it  seems  to  me  that  we 
cannot  support  the  judgment  of  Warrington,  J.,  in 
the  present  case  unless  we  are  prepared  to  h(dd  that 
under  such  a  proviso  as  we  have  here  the  mortgage 
will  not  be  entitled  to  say  that  the  intereit  is  in 
arrear  if  while  he  was  in  possession  he  had  in  his 
hands  on  the  day  appointed  for  payment  of  interest, 
or  within  twen^-one  days  afterwards,  rents  received 
by  him  available  for  the  payment  of  the  interest.  In 
my  opinion  that  is  the  right  view.  In  such  oiroum- 
stanoes  I  do  not  think,  but  it  is  not  neoeeqivy  to 
decide  it  in  this  case,  that  the  mortgagee,  having  in 
his  hands  rents  available  to  pay  theinterost,  would  be 
aUe  to  relieve  himself  of  the  obligation  so  to  apply 
the  money  by  giving  notice  to  the  mortgagor  that  he 
had  appropriated  it  to  some  other  purpose,  or  that  he 
did  not  appropriate  it  to  the  payment  of  ib»  interest 

In  my  opinion  the  judgment  of  Warrington,  J.,  was 
right.  The  meaning  ia  that  if  tlie  mortgagee  has  in 
hi*  hands  such  an  amount  of  rents  as,  after  deducting 
all  proper  outgoings,  exceeds  or  is  equal  to  the 
intenst  due,  he  is  not  entitled  tt  say  that  the  interest 
is  in  arrear.  I  believe  that  to  be  the  meaning  of  the 
observations  of  Brett  and  Cotton,  LJ'J.,  in  CoeJehum 
V.  Edwards,  and  it  is  that  which  I  adopt 

If  after  maldng  the  proper  deductions  for  out- 
goings a  mortgagee  in  possession  has  in  his  hands 
money  availaUe  for  the  payment  of  the  interest,  it 
cannot,  in  my  opinion,  be  proparly  said  on  the  oon- 
stniction  of  sucn  a  proviso  as  this  that  the  parties 
intended  that  the  interest  should  be  treated  as  "in 
arrear "  so  as  to  entitle  the  mortgagee  to  compound 
interest 

I  desire  to  add  this :  The  appellant's  counsel 
suggested  that  this  conclusion  would  be  inconsistent 
with  the  opinion  expressed  by  Warrington,  J.,  in  the 
present  case,  and  also  by  Joyce,  J.,  in  Ainsworth  v. 
Wilding,  that  a  mortgagee  is  not  bound  to  receive 
payment  of  his  interest  oy  driblets.  That  would  be 
a  sound  observation  if  the  amount  of  the  rents  in  the 
hands  of  the  mortgagee  were  less  than  that  of  the 
interest  due,  but  in  my  judgment  it  has  no  apjdication 
to  a  case  in  which  the  amount  of  the  rents  availaUe 
exceeds  or  is  equal  to  the  amount  of  the  interest  due 
on  the  day  appointed  for  payment  or  within  twenty- 
one  days  afterwards.  In  my  cniiiioD.the  decisicn  of 
Warrington,  J.,  was  right,  and  the  appeal  miut  he  - 
dismissed* 

Sxumno,  L.J. — 1  also  am  unable  to  diffo:  from 
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the   judg'ment  of  WaningtoB,  J.    The  question  for 
oat  decision  is  whether  tbe  mortgagee  ie  entitled  to 
the  benefit  of  &  proviso  in  the  mortgage  deed  which 
entitlea  him  to  compound  ititerett  in  case  the  interest 
on  the  mortgage  debt  Bhalllie  in  arrear  fjr  twenty-one 
days  after  the  day  appointed  for  payment,     [His  lord- 
ship read  the  provi»«.]     In  order  thit  the  mortgagee 
may  obtain  the  ben»  fit  of  tbia  proviso  ha  must  show 
that  the  event  mentioned  in  it  baa  happened— namely, 
th<it  the  interest  has  been  in  arrear  for  twenty -onn 
days.     The  quegttun  is,  has  it  been  estabtiithed  that 
any   interest   «a»  in  arrear  for    twetity-tine    dajs  ? 
[His  lordship  stated  the  factn,  including  the  accounts 
directed  by  the  judiiment  at  the  iriil,  and  obiersed 
that  the  account  No.  2  was  a  remarkable  one  and 
that  it  must  have  been  inserted  either  by  content  or 
by  some  iUp  which  could  not  now  bs  corrected.     Hii 
lordship  continutd  :]     Warrington,  J,,  has  held  that 
at  any  rate  as  regards  some  half  j  eais  the  mortgagee 
has  not  shown  that  the  interest  was  in  arrear  within 
the  meatjing  of  the  pr.'Viao.     Ha  pjiuted  out  that  tHe 
onus  of  pros  iug  that  the  iuterf-st  was  in  arrear  lies 
Dpon  the  njortgagc-e,  and  there  is  no  f)u^Btiljn  but  t^■ftt 
he  was  right  ai  to  that.     The  lesrned  judge  then  dii- 
cussed  three  cascS  which  had  been  cited  to  him — viz., 
Union  Bank  0/ Loi>d<m  \.  Ingrmn,  Briijhty.  Campbtll, 
and  Cockburn  v,  EdwuTds,  the  latter  of  which  is  the 
Dearest  to  the  present  case,  and  having  regard  to 
what  was  said  in  it  by  the  jadges  of  the  Court  of 
Appeal  he  came  to  the  conclusion  that  he  was   at 
liberty   to  act   on  his  own  opinion,   and  to  decide 
that  the   mortgagee   had    not    shown    that  interest 
had  been   in   arrear  so  aa  to  entitle   him   to  com- 
pound   interest.       With    that    conclusion    I    agree, 
and  mainly  for  the   reasons   given  by  the  learned 
judge.       Dmon   Bank   0/  London   v.    Ingram   was    a 
dedtion  of  Jesael,  M,E,,  upon  the  construction  of  a 
proviso  contained  in  a  mortgage  for  the  rednctio.i  of 
the  rate  of  interest  (which  was  6  per  cent.)  in  case 
the   morlgagor  should   pay   interest    at  j  per  cant, 
within  forty  days  after  the  days  appointed  for  payment. 
In  order  that   he  might  claim   the  beneflt  of  tMa 
proviso  the  event  which  it  had  t )  be  shown  by  the 
mortgagor  bad  happened  was  that  he  had  paid  the 
mterett  within  the  time  limited.    The  mortgagee  had 
ratered  into  possession  and  had  received  the  rents  of 
the  mortgaged  property,  and  Joesel,  M.B,,  held  th»t 
this  did  not  amount  to  pttviuent  of  the  interest  by 
the  mortgagor  so  as  to  entitle  him  to   the  reduction 
of    the  rate    of  interest    under  the    proviso.      That 
decision   was    followed    by    Kay,   J.,    in   BriyM    v. 
CiimpMl,  bnt  I  think  with  some  reluctance. 

However,  the  proviso  with  which  we  have  now  to 
deal  differs  both  in  its  nature  and  in  its  language, 
In  both  those  cases  the  mortgagor  was  claiming  the 
benefit  given  to  him  on  bis  paying  interest  at  o  per 
cent,  within  a  certain  time,  and  it  was  held  that 
he  did  not  discharge  the  onus  of  showing 
that  he  bad  done  this  by  showing  that  the 
mortgiigee  had  received  rents  sufficient  for  the 
the  payment  of  the  interest.  In  the  present  case  it 
is  the  mortgagee  who  is  claiming  a  benefit  ander  a 
proviso  apon  the  happening  of  a  oertatn  event — ).«., 
the  interest  being  in  arrear.  CofAiurn  v.  Edivarda 
much  more  clearly  resembles  the  present  case 
than  either  of  the  other  two.  In  that  cate  the 
mortgage  deed  was  treated  as  containing  a  power 
for  the  mortgagee  to  sell  the  mortgaged  property  in 
the  event  of  the  interest  being  in  arrear  for  more 
than  thrae  months.  No  int  rest  had  been  actually 
paid  by  the  mortgagor,  but  tha  mortgagee  had  gone 
intu  possession  and  had  raceived  the  rents,  and  the 
question  was  discussed  whether  that  was  sufficient  to 
prevent  the  power  of  sale  arising.  There  was  no 
actual  decision  of  the  point,  because  »U  the  members 


of  the  court  held  on  the  evidence  that  thfre  had  been 
in  fact  an  appropriation  of  the  rents  to  the  payment 
of    interest.      Jessel,    M.B.,    however,    expressed    a 
strong  opinion  that  the    receipt    of    rents    by    the 
mortgagee  could  not  of  itself  be  coniiidered  as  pay- 
won  t   so  as  to   prevent  the  interest  from   being  in 
arrear.     But  I  think  that,  to  say  the  least,  Brett  and 
Cotton,  L  JJ.,  did  not  concur  in   that  view.     I  am 
fully   sensible  of   the   great  weight   that  is   due  to 
any  eipresgion  of  opinion  by  Jessel,  M.R  ,  hut  at  the 
same  time  it  appears  to  me  that  the  language  of 
Cotton.    L.J.,    expresses    more    accurately    the    rule 
which  is  applicable,     [His  lordship  read  the  passage 
already  quoted  from  the  judgment  of  Cotton.  L,J., 
and  oontinued  :]     I  agree  with  the  view  of  the  Lord 
Jus'ice,  and  wish  to  adopt  his  words  as  my  own  with 
regard  to  the  present  case.     Here  the  proviso  in  the 
mortgage  deed  is  one  for  the  benefit  of  the  mortpigee, 
and  it  is  inserted  with  the  view  of  compensating  him 
for  bt-ing  kept  t.  ut  of  his  interest  through  nonpayment 
by  the  morlgagor.     Be  goes  into  possession  of  the 
property  and  receives  the  rents,  and  thereby  deprives 
the  mortgagor  of  the  readiest  means  of  paying  the 
interest,  and,  as  the  learned  judge  found,  be  had  in 
some  hslf  years  in  bis  hands  rents  by  which  he  might 
have  Hatisfied  the  interest,  and  be  does  not  show  that 
ke  ap^tlied  tho^e  moneys  in  the  pa]  ment  of  any  thing 
else   under  the  mortgage.      In   these  circumstances 
ought  he  to  be  allowed  to  say  that  within  the  meaning 
of  the  proviso  the  interest  was  in  arrear  ?    In  Cock- 
barn  V.  Edtmirds  Cotton,  L  J.,  was  not  prepared  to 
say  that  interest  was  in  arrear  as  regarded  the  exercise 
of  a   power  of  sale,  and   it  seems  to   me  that  the 
ijamc  principle  applies  to  the  present  case,  in  which 
the   mortgagee  is   claiming    compound   interest     It 
was  pressed  upon  ns  by  the  aiijMjlhinta'  cimnsel  that 
if    we  so  decide  we  shill  be    departing  from  the 
prac  ice  of  the  court  that  a  continuous  account  is  to  be 
t«ken  as  between  mortgagor  and  mortgagee  without 
making  any  rests.      I  quite  agree  that  that  is  the 
praotice.     But  the    answer  is  that  the  account  will 
not  be  taken  with  rests.     It  is  ti^e  that  an  inquiry 
will  be  made  as  to  the  state  of  the  aaoount  eajh  half 
year,    but    the    account    will    proceed   continuously 
though  the  inquiry  will   be  made  in   order  to   see 
whether  the  proviso  applies  or  not.     I  desire  to  say 
nothing  as  to  how   far  the  mortgagee  might  hiive 
appropriated  the  rents  which  he  received  otherwise 
thau  to  the  payment  of  interest.     It  is  not  suggested 
thut  any  other  appropriation  was  in  fact  made.      If 
there  were  any  evidence  of  such  an  appropriation  I 
should  desire  to  consider  what  the  effect  of  it  might 
be,     I  wish  in  particular  to  reserve  my  opinion  as  to 
the  operation  of  the  proviso  in  the  event  of  an  appro- 
priation of  rents  by  a  mortgagee  to  the  payment  of 
the  capital  of  the  mortgage  debt.      As  it  is  I  agree 
with  the  judgment  of  Warrington,  j. 


CozENa-HAitnT,  L.J. — I  am  of  the  same  opinion. 
The  case  is  a  difficult  and  important  one.  There  is  no 
decision  of  the  Court  of  Appeal  which  is  binding 
upon  utj,  though  some  rlida  of  members  of  that 
court  have  been  quoted.  There  are,  however, 
two  decisions  of  judges  of  first  instance  on 
the  construction  of  a  proviso  for  the  reduction 
of  the  rate  of  interest  upon  punctual  pay- 
ment by  the  mortgagor.  It  was  held  first  by 
Jessel,  KLR.i  in  Unkm  hajtk  0/  Londonv.  Ingram— ani 
this  was  really  followed  by  Kay,  J.,  in  Briijht  v. 
Campbtll — that  in  such  a  case  the  receipt  of  rents  by 
a  mortgagee  in  possesiiun  could  not  be  regarded  as 
payment  of  the  interest  by  the  mortgagor  so  aa  to 
entitle  the  mortgagor  to  claim  the  benefit  of  the 
reduction  of  the  rat«  of  interest.  Atfioniiiig  that 
those  cases  wete  rightly  deuded,  still  it  ii«euis   to  me 
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that  they  in  no  way  govern  the  prestnt  ease.  There 
is  a  great  difieience  between  those  ciweB  and  the  cose 
of  a,  proviio  in  favour  of  the  mortgagee  if,  and  if  only, 
the  interest  should  be  in  arrear.  I  think  this  distini;- 
tion  ii  very  clearly  pointed  out  by  Cotton,  L.J,,  in 
Cockharii  v.  Edn'tirili — via.,  that  the  interest  may  not 
be  in  arrear  although  it  has  not  been  paid  by  thti 
mortgagor.  The  dicta  of  the  judges  of  the  Court  of 
Appeal  in  that  case  cauuot  be  rpconuUed,  I  have 
great  hesitation  in  differing  from  J«B8eI,  If.B.,  bat 
on  the  other  hand  there  is  the  ditiam  of  Cotton,  Ij,J., 
whiuh  commends  itself  to  my  mind  as  it  does  to  my 
learned  brethren,  I  nuderstand  Cotton,  L.J.,  to  put 
the  caie  on  the  ground  of  estoppel  against  the  mort- 
gagee, that  the  mortgagee  cauDot  be  allowed  to  say 
that  the  interest  is  ia  arrear  when  he  has  in  bis  hands 
rents  which  might  be  applied  to  its  payment.  I  was 
at  one  tine  impressed  with  the  argument  that  this 
view  really  involves  the  taking  of  the  acconnt  of 
r»nts  and  profits  with  rests.  Bac  on  ciiusideration  I 
agree  with  Stirling,  "h.J.,  that  thi*  will  not  be  the 
result  ;  tho  account  will  still  be  taken  contisuoualy  in 
the  usual  way  and  the  mortgagee  will  be  entitled  to 
simple  interest  at  6  per  ceat,  unless  he  can  make  out 
in  any  half  year  the  extttenoe  of  the  facts  which 
entitle  him  to  compound  interest. 

Solicitors,  Bower,  CoUcn,  <fc  Bower,  for  Loaghothaui 
&  Son,  Halifax  ;  Scvtt,  Sfialding,  <t  Btlt,  for  William 
£«e»,  Oldhsm. 


IQiBf)  ffloud  of  $mtm. 


Chan.  Civ,  I 
Farwell,  J.  j 


Deo,  7. 


In  re  W.   C.   HORWE  it  8ON8  (LIMITED), 

Ho£h-£  V,  W,  C.  HoEKE  &  S0N8  (Limited),  (it.) 

Company — Dtbtttiurt-ltoldtraditiii — Fla  in  ti_ff's  tdiciton' 
co«i«,  f:karge»,  and  exp^mes — Property  rtcovertd  or 
pre»frvtd~Cfiaryivg  orcier — Selia'ior»  Ad,  18fiO  (23  tt 
24  Vict,  c  127),  *.  28. 

The  plaintiff  Irourfht  an  adion  on  lehal/  of  himitJf 
and  the  (ithrr  dtbenture-hMers  lo  realize  thtir  security, 

Htld,  that  the  tolicitor  wat  tntitifd  to  a  charging  order 
for  the  difference  letu-ten  the  plaintiff^t  party  and  parlg 
and  ioUcitcr  and  client  costs  0/  (As  adion,  on  the  fund 
helonging  to  the  debcntnre-holdere,  Itcauit  the  plaintiff 
ivat  unable  to  pay  tuck  difference. 

This  was  an  action  by  the  plaintiff  on  behalf  of 
himself  and  tht'  debenture-holders  iu  W,  C,  Home  & 
Sons  (Ijimited),  to  enforce  and  realize  their  security. 

In  June,  IfiO-l,  judgment  was  pronounced,  and  a 
receiver  und  manager  was  appointed.  The  company 
went  into  liquidation,  and  the  receiver  waa  appointed 
liquidator  of  the  company. 

Mr.  F,  H,  Honey  aoted  as  aolidtor  for  the  plaintiff 
and  the  receiver. 

Actions  were  brought  iind  proceedings  were  taken 
with  the  sanction  of  the  court,  and  the  funds  iu 
cowt  after  paying  the  debeutiu-e-holders  in  full  left 
a  Urge  surplus  for  the  liquidator  of  I  he  company. 

Mr.  F.  H.  Honey,  as  solicitor  for  the  plaintiff, 
made  an  applioalion  by  summons  that  it  might  be 
declared  that  the  applicant  as  sohcitor  for  the 
plaintiff  and  otliet  holders  of  the  mortgaged  deheu- 
turea  of  the  defendant  company  was  eniitled  to  a 
ubarge  upon  the  sum  of  £»j,000  iu  court  as  being 
property  recovered  or  preserved  by  the  plaintiff  and 

(o.)  Reported  by  Paul  Stmcklamd,  Esq.,  Dairister- 
ftt-L«w. 


tho  other  holders  of  the  said  debentures  for  th« 
amount  of  the  applicant's  taxed  coats,  chuget,  and 
expenses  of  and  in  reference  to  this  action. 

The  Solicitors  Act,  1860,  a.  28,  providet :  "111 
every  case  in  which  an  attorney  or  sohcitor  shall  be 
emplojcd  to  prosecute  or  defend  any  suit,  matter,  or 
proceeding  in  any  court  of  justice,  it  shall  be  lawful 
for  the  court  or  judge  before  whom  any  sttchaoit, 
matter,  or  proceeding  has  been  beard,  or  shall  hv 
depending,  to  declare  such  attorney  or  solicitor 
entitled  to  a  charge  upon  the  property  recoverad  ur 
preserred ;  and  upon  such  deularation  being  made 
euch  ai  t:)rney  or  solicitor  shall  have  a  charge  upon  mxti 
against  and  a  right  to  payment  out  of  the  propertx, 
of  whatsoever  uature,  teuure,  or  kind  the  loms  tamy 
be,  which  shall  have  b^en  recovered  or  preserved 
through  the  instrumentality  of  any  such  attorney  cr 
solicitor,  for  tha  taxed  costs,  charges,  and  espenaes 
of  or  iu  reference  to  such  suit,  matter,  or  prooeedmK  ; 
and  it  shall  be  lawful  for  such  court  or  judge  to  mfljia 
such  order  or  orders  for  taxation  of  and  for  raising 
and  payment  of  such  costs,  charges,  and  expenses  out 
of  the  said  property  as  to  such  court  or  judge  shall 
appfar  just  ana  proper." 

Wagyeit,  for  the  application,  referred  to  Harrimm 
V.  CormoaU  Railway  Co.,  32  W.  R.  748 ;  Gretr  v.  Tomm.j, 
ill  W.  E.  930,  24  Ch.  D.  548;  In  re  Ntui  Xtaiand 
Midland  Railway  Co.,  49  W.K.  529,  [1901]  3  Ch-  357. 

Stone,  for  the  company. 

Shehinare,  for  the  plaintiff. 

FARWEiiL,  J,,  in  giring  judgnwiit,  said:  Thia  eaM 
is  not  without  a  little  difficulty,  but  I  am  desrly  of 
opinion  that  this  charging  order  ought  to  be  nade, 
especially  if  it  be  possible  to  express  the  ordvr  io  radi 
a  manner  as,  whilst  carrying  out  the  view  that  I  have 
just  expressed,  not  to  seem  to  run  counter  to  Uw 
decided  cases.  The  plaintiff  in  this  case  has  been  m 
successful  as  to  recover  more  than  enough  to  pay  all 
the  debenture-holders  in  full,  and  still  to  baT«  a 
surplus  for  the  company, 

1  will  grant  tha  solicitor  a  charging  order  for  the 
difference  between  the  plaintifTs  party  and  party  and 
solicitor  and  client  costs  of  the  action  on  the  fund 
belonging  to  the  debentnre-hotden,  because  tlks 
plaint  iff  is  unable  to  pay  such  differenof.  In  //orvMoa 
V.  Cornvmll  Saihvag  Co.,  32  W.  B.  liS,  a  «n'i«»gl— ■ 
applcation  was  refused,  but  in  that  case  thero  was  so 
evidence  that  the  plaintiff  was  unable  to  paj  sneb 
costs,  and  in  that  case  Kay,  J.,  in  his  judgaont. 
says :  "If  there  were  any  question  as  to  the solicaftan 
not  obtaining  their  costs  I  should  not  hesitate  to  naalca 
the  order  asked  for.''  I  will  follow  the  dietwit.  Bnt 
the  larger  amount  of  the  costs  were  incurred  in  th« pro- 
ceedings that  Lave  been  mentioned,  and  appear  to  ma 
to  be  really  part  of  the  receiver's  costs  of  admiitis- 
tration  and  management  and  can  be  properly  ioolud«d 
in  his  accounts.  I  will  grant  a  charging  order  for 
these  costs  also  on  the  fund  that  will  be  payable  to 
the  Uquidator,  and  the  receiver  will  include  tbentin 
his  final  account  as  part  of  his  costs,  and  they  will  be 
dealt  with  by  the  master  in  due  course.  As  the  appU- 
catii  n  is  really  for  the  benefit  of  the  plaistiif  and 
against  the  interests  of  the  other  debentur«-liolden, 
a  consent  brief  on  their  behalf  must  be  piodaoed  to 
the  registrar. 

Solicitors,  F.  H.  Honey  ;  Baillit  <fe  Co. 
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ThOUFBOIT  v.  HAUMIBSIIITH  COBFOEUTIO^r. 


HlOH  COUBT. 


Dec.  19. 


Ohan.  Div.  I 
Buckley,  3.  f 

Thompson  v.  HAHUEBaMtTB  CoBFonATiDtr.  (a.) 

MttropolU  managtmtnt — 'StrtcU  and  highwai/i — Widens 
ing  ttrert —  Power  to  take  part  of  houte —  Michael 
Jtxjelo  Taylor's  A<A  (57  (/eo.  3,  6.  xxix,).  M.  80,  82. 

A  ?o«i?  avihoriltj  rtquiring  part  of  a  fioute  /or  the 
pttrpoK  of  widening  a  ttreet  under  JHichatl  Angeh 
Tatflor'a  Ad  motj  be  comptlleil  by  the  owntr  to  take  the 
trfhole  ai  it  condition  of  taking  the  part,  if  the  removal  of 
the  part  would  (kitrny  the  hmiie  ns  a  hotue. 

Gibbon  v.  Faddington  Vestry,  49  W.  B.  8,  [1900] 
2  Ch.  794,  foUowtd. 

By  sa  indentiire  of  lease  dated  the  13th  of  Mny, 
190^,  there  was  demiBed  to  Alfred  'VVillittmH  Thoui  dbob 
%ni  Alfred  Bobert  Symooda  Jackaou,  the  plAtDtiSii,  a 
mMtuage  or  double  shop  kuown  iks  No.  9S,  Kiug- 
street,  Hatameramith,  for  the  term  of  forty  years 
from  the  25th  of  Maroli,  190o,  st  the  annual  rent  of 
£2oQ.  The  lease  contajaed  a  covenant  by  the 
plaintiffs  at  their  own  expense  to  forthwith  proceed 
to  a'ter  the  premises  in  ucordancG  with  the  pliuis 
which  had  been  already  submitted  to  and  approved 
by  the  tessora,  and  to  execute  euch  alterations  within 
twclva  calendar  months  from  the  date  thereof  in  a 
thoroughly  workmanlike  manner  to  the  reaaosable 
satisfaction  of  the  lessorr.  The  alterations  bo  agieed 
upon  involved  alt«rinK  the  premises,  which  wern  old 
and  bad  not  BuSicieDt  height  tor  the  plaintiffs'  shop, 
<m  the  groond  floor,  and  coovertiug  the  three  floors  of 
the  frijutpart  of  the  premises  into  two  floori.  Before 
taking  the  lease  they  had  seen  a  sketch  plan  bhoning 
iLat  the  borough  council  proposed  to  take  purt  of 
the  front  of  their  house  to  a  depth  varying  from 
7ft.  2in.  to  Aft.  3 in.  for  the  purpote  of  a  street 
improvement. 

The  plaintiffs  went  into  possession  of  the  premises 
on  the  Sth  of  June,  and  at  once  commenced  the 
works  which  they  had  covenanted  to  perform. 

On  the  20tb  of  June  the  plaintiffii  received  a  notice, 
dated  the  16th  of  June,  from  tlie  borough  council  of 
Huiimejsmith  that  for  the  improvement  of  King- 
street  aforesaid,  and  underthe  po  wers  vested  in  them  by 
the  MetropolitiiQ  Paving  Act,  IS  IT,  commonly  called 
Michael  Angelo  Tuylor's  Act  (67  Geo.  3,  o,  xsix.),  they 
bad  resolved  to  widen  the  said  street  and  had 
adjadged  that  a  strip  of  land  of  a  depth  varying 
from  7ft,  2in.  to  oft.  2in,  (being  in  fact  the  strip  of 
land  of  that  depth  on  which  the  front  part  of  the 
jRcauMi  No.  ^d,  King^street  stood)  ob^lrocted  such 
widening,  and  that  they  gave  notice  to  treat 
■ooordingly. 

On  the  26th  of  June  the  plaintifiis  served  on  the 
boroQgh  council  a  counter- notice  requiring  them  %"> 
take  and  purchase  the  plaintiffs'  iuterest  iu  the  whole 
of  the  bouse  or  shop  No.  SB,  King-  street,  instead  of 
that  part  only  of  suoh  house  or  shop  as  was  described 
in  the  tjotia«  to  treat. 

The  borough  council  did  not  comply  with  the 
coonter-notice.  but  on  the  24bh  of  October  delivered 
to  the  plaintiffi  a  tender  in  writing  of  the  sum  of 
£1,10()  as  and  for  the  plaintiffs'  intertat  in  tbe  strip 
mentioned  in  tbe  notice  to  treat. 

The  plaintiiEi  then  delivered  to  the  borough 
oonncil  particulars  of  their  claim  for  the  interest  iu 
the  wbcue  of  No.  9B,  Ring-street,  but  the  borough 
council  refused  to  comply  with  their  claim. 

On  the  7tb  of  November  the  plaintiffs  issued  tbe 
writ  in  this  action,  olMmiog  an  injunction  to  restrain 

(a.)  BepOrt«d  by  T.  FASEimAU  Latt,  Esq., 
Bai  rister-at-Law. 


the  defendants  from  proceeding  under  their  aoltca  to 
treat  to  take  such  part  of  the  lands  and  heredita- 
ments of  the  plaintiffs,  No.  9$,  King-street,  as  was  in 
the  said  notice  mentioned, 

Buckmatter,  K.C,  and  JTujjrii,  for  the  plaiatiHs. — 
Michael  Angelo  Taylor's  Act  dues  not  contain  any 
j>roviaion  corrca]>onding  to  that  contained  in  section 
fi  of  the  Lands  Clauses  Consolidation  Act,  18 4  5, 
enabling  the  own<  r  to  require  the  purchasing  body 
to  take  tbe  whole  when  part  only  is  required.  Part 
of  a  house  may  In  taken  under  the  Aot  provided 
th«t  the  part  bo  taken  does  not  destroy  the  identity 
of  the  house:  Qordrtii  v.  Si.  Mnry  Abhiilt  Fesiry, 
[1894]  2  Q,  B.  742  ;  Qihhon  v.  PaddingU^n  Vestrtj,  49 
W.  E.  8,  [1900]  •!  Ch.  794.  Here  the  council  claims 
to  take  the  whole  front  of  the  house  to  a  depth  of 
from  7ft.  2in.  to  oft.  2in,,  and  this  would  destroy  the 
hoxise  as  a  house. 

Atilury,  K.C.,  C<iutth«pt-Manroe,  and  Langstoti,  for 
the  defendants. — Uudt'r  their  covenant  the  plaintiffs 
are  bound  to  partly  demolish  this  house  ;  it  may  be 
regarded,  therefore,  aa  if  in  fact  it  had  been  partly 
demoltsted,  and  may  be  treated  as  ''land"  and  not 
as  a.  "house":  Thmnai  v.  Daw,  15  W.  R.  113,  2  Ch. 
1,  3  note ;  Oard  v,  Oommitsioners  of  Sewtri,  2S  Ch.  D. 
486,  507.  At  the  time  the  plaintiffs  took  their  lease 
they  knew  that  the  council  intended  to  take  pso't  of 
tbe  house.  The  accommodation  of  the  house  would 
not  bo  destroyed,  for  it  can  be  so  altered  as  to  give 
them  equally  good  accommodation.  The  correctness 
of  the  council's  adjudication  cannot  be  questioned,  ii 
honestly  made:  Thomas  v.  Daw,  15  W.  R.  113,  2  Ch., 
at  p.  7  ;  Gtird  v.  Commiisifnteri  of  Seieera,  28  Ch.D.,  at 
p.  494,  33  W.  E.  Dig.  106;  Stroud  v.  Wandtworth 
Boitrd  ofWiTks,  42  W,  R.  355,  [1894]  2  Q,  B.,  at 
p  5  ;  Metropotiiitn  District  liniltvaff  Co,  v,  Falhovi 
Vtslnj,  44  W.  E.  53,  [1895]  2  Q.  B.  443. 

B0CKXBT,  J. — The  question  I  hare  to  decide  it 
whether  the  defendants  are  entitled  to  proceed  under 
a  notiae  to  treat,  dated  tbe  16th  of  June,  1905,  with 
respect  to  a  bouse  numbered  98,  King-street,  Hsmmei- 
smith.  It  is  a  notice  to  treat  by  which  the  defend- 
ants desire  to  acquire  a  strip  off  the  front  of  the  houso 
numbered  OS,  King- street,  varying  in  depth  from 
5ft.  2in.  at  the  eastern  end  to  7  ft.  2in,  at  the  western 
end. 

First,  as  to  the  law,  seotion  80  of  Michael  Angelo 
Taylor's  Act  (57  Geo.  3,  c.  sjiix.}  does,  but  section  (^3 
does  not,  add  to  tbe  general  words  "  houies,  walls, 
buildings,  lands,  tenement),  and  hereditaments,"  the 
words  "  or  any  part  thereof."  In  Qordon  v.  S(.  Mary 
Abhaits  Vetiri/,  however,  it  was  decided  in  the  Divi- 
sional Court  that  the  words  "  or  any  part  thereof  "  are 
by  implication  carried  on  ioto  tbe  words  "  luch  houses, 
building,  lands,"  &c  ,  in  section  S2,  with  the  remit 
that  under  that  Act  compulsory  purchase  may  be 
made  of  part  without  taking  the  whole ;  thus  differ- 
iog  from  a  purchase  to  which  section  92  of  the  Lands 
Clauses  Act  applies.  As  a  matter  of  decision  that 
cave  ends  there.  The  parties  in  that  case  were 
willing  that  the  motion  should  be  treated  as  tbe  trial 
of  the  action,  but  the  court  declined  so  to  deal  with 
it,  and  as  a  matter  of  interlocutory  order  refused  to 
restrain  the  vestry  from  proceeding  upon  their  notice 
to  treat.  And  this  upon  the  ground  that  the  courtcould 
not  until  the  trial  of  the  action  determine  the  question 
whether  that  which  the  vestry  pro])OBed  to  take  was 
or  was  not  a  part  of  tbe  premises  within  the  Act  of 
Parliament.  As  a  mattisr  of  didiim,  bowevfr,  the 
court  there  did  go  on  to  say  what  would  satisfy  th« 
words  "  or  any  part  thereof."  They  laid  down  that 
a  house  is  primd  facie  a  unit  iucapttble  of  division  ; 
that  the  vostry  could  take  part  of  a  house  ooly  when 
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that  part  was  separitble  from  the  house  so  that  it 
oonld  be  temoved  without  destroying  the  hoose  as  a 
house.  I  need  soar  ely  say  that  I  should  have  had 
iio  hesitation  in  followine  this  although  it  was  but 
dictum.  But  the  matter  does  not  stop  there,  because 
in  Oibbon  t.  Faddington  Veitry  this  matter  was  the 
subject  of  decision  by  Stirling,  J.  At  the  trial  of 
the  action  in  that  case  Stirlmg,  J.,  held  that  the 
owner  could  compel  the  vestry  to  take  the  whole  of 
the  house  when  the  part  which  they  claimed  the  right 
to  take  was  not  a  part  separable  from  the  house  so 
that  it  could  be  remOTM  without  destroying  the 
house  as  a  house. 

As  the  next  point,  let  me  suppose  that  the  house  in 
question  is  one  to  which  the  owner  is  at  the  date  of 
the  notice  to  treat  making,  or  proposing  to  make,  or 
is  under  covenant  to  make,  alteranons.  The  defend- 
ants argue  upon  some  words  of  Eindersley,  Y.C.,  in 
Thonuu  T.  Daw,  2  Ch.,  at  p.  3,  that  in  saclk  •  stote 
of  facts  the  matter  is  to  be  treated  as  if  that  which 
the  owner  was  contemplating  doing  had  been  done. 
The  Vice -Chancellor's  words  are  these:  "At  the 
time  of  the  notice,  it  was  true,  No.  50  wai  not  pulled 
down,  but  it  was  intended  to  be  pulled  down,  and 
must  for  ihe  purposes  of  this  motto  a  be  considered  as 
a  house  actually  pulled  down."  The  Vioe-Chancel- 
lor's  d  olsion  was  appealed  from,  and  upon  the 
appeal,  as  I  understuid  the  judgment  of  Lord 
Oiielmsford,  he  did  not  agree  with  tlut  sentence  ;  he 
refers  to  it  at  p.  6  of  the  report,  and  after  saying  that 
he  is  not  disposed  to  agree  exactly  with  the  reasons 
which  appear  to  hare  govrrued  the  Vice- Chancellor's 
decision,  ne  goes  on  to  affirm  hii  decision,  not  upon 
the  grounds  which  the  Vice-Cbancellor  had  assig^ned, 
bat  upon  the  ground,  as  appears  at  p.  8,  that  the 
commiasioners  had  not  satisfied  the  essential  pre- 
liminary ai  to  No.  50,  in  that  their  adjudicMion. 
which  IB  to  be  f<.  und  at  p.  5,  was  not  that  the  site  of 
No.  50  was  ncce6^ary,  but  only  that  part  of  the  site 
of  No.  50  was  necessary  for  the  purposes  of  the  Act. 

Apart  from  that  case,  and  regarding  the  matter 
upon  principle,  it  seems  to  me  that  the  rights  of  tbe 
defendants  must  be  determined,  not  upon  that  which 
the  owner  had  in  contemplation  when  the  notice  to 
treat  was  served,  bat  upon  the  rights  which  the 
owner  had  as  owner  of  a  house  which  at  the  date  of 
the  notice  to  treat  was  of  a  particular  kind,  and  which 
the  owner  might  or  might  not  as  he  was  mindf  d  alter 
as  he  pleased.  By  the  word  "  owner  "  here  I  mean 
all  the  owners  at  the  time  in  question— that  is  to  say, 
for  the  purposes  of  the  present  case,  not  the  leasee 
only  but  the  lessor  also.  The  defendants'  rights  are 
not,  ia  my  opinion,  enlarged  by  reason  of  any  intended 
voluntary  alterations  '«^ch  the  plaintiffs  were  to 
make  or  were  under  covenant  to  make.  At 
jnost  the  consideration  could  be  relevant  only  if  the 
alterations  in  question  would  if  carried  iuto  effect 
result  in  a  new  house  of  which  the  part  which  the 
defendants  desired  to  take  was  not  an  essential  part. 
Tbe  fact  that  the  plaintiffii  are  making  or  are 
uoder  covenant  to  make  certain  alterations  does 
no*  authorize  the  defendants  to  say:  "You  murt 
make  farther  alterations,  which  will  cost  ycu  no  more, 
and  will  answer  your  poipose  just  as  well,  and  which 
when  made  will  render  the  p<at  which  we  want  no 
longer  an  msentisl  part  of  the  house."  The  plaintiffs 
are  entitled  to  say  that  the  matter  is  to  be  dealt  with 
regarding  the  houie  as  it  in  fact  is  at  the  date  of  the 
notice  to  treat,  or  at  the  most  as  it  will  be  when 
altercKl  in  the  way  in  which  the^  are  goin?  to  alter  it. 
...  Th|s  being  the  law  wh<ch,  m  my  opinion,  I  have 
ta  apply,  the  relevant  fac*s  are  as  follows:  The 
plnntiffs  on  the  Ifith  of  May,  1905,  took  a  lease  of 
-he  house  No.  98,  King-street ;  they  had  then  se(>n  a 
racing  and  knew  that  such  a  widening  aa  is  here 


in  question  was  in  contemplation  as  regards  their 
house.  Their  lessors,  however,  could  and  did  give 
them  a  leasehold  interest  in  such  a  house  as  was  tiien 
there  on  the  site.  The  defendants'  rights  are  no 
larger  by  reason  of  the  fact  that  the  plaintiffs  took  a 
lease  of  a  house  as  against  which  the  defendants  had 
such  rights  as  Michael  Angelo  Taylor's  Act  gave  them, 
and  of  which  the  defrndants  were  asserting,  if  that 
were  the  fact,  that  they  had  a  right  to  take  uiis  str^. 
The  question  is,  what  rights  does  the  Act  give  them? 
Have  they  or  have  they  not  a  right  to  take  the  strip  ? 
Those  rights  I  have  discussed  above.  The  question 
then  is  whether  tbe  part  which  the  defendants  propose 
to  take  is  separable  from  the  house  so  that  it  can  be 
removed  without  destroying  the  house  as  a  house. 
Now  upon  that,  the  first  point  upon  which  I  oommest 
is  this :  The  building,  as  it  stood  on  the  16th  of  June, 
1905,  was  provided  with  and  warmed  by  fireplaws 
set  in  a  large  chimney-stack,  which  was  very 
ancient,  I  should  think,  by  the  position  io  which 
it  stands,  and  which  was  midway  between  the  two 
small  houses  which  made  up  the  larger  boose 
as  the  plaiutifib  intend  to  occupy  it.  By  taking 
the  strip  in  question  the  defendiknts  would  have 
destroyed  the  whole  of  the  chimney  stack  and 
destroyed  all  the  fireplaces  that  warmed  the  rooms  in 
the  different  parts  at  any  rate  of  this  house.  Of 
course  it  is  obvious  that  that  is  taking  such  a  part  of 
the  house  as  not  to  leave  it  such  a  house  as  it  was 
before ;  it  could  not  be  enjoyed  as  a  house.  But  it  is 
said,  and  said  truly,  that  the  plaintifb  were  going  to 
destroy  the  chimney-stack  themselves  in  the  alten- 
tions  Uiey  were  g^ingto  make.  But,  mark,  they  were 
going  to  destroy  the  chimney-stack  for  the  purpose  of 
enjoying  the  space  that  would  be  left  bare  by  iti 
removal  and  make  one  larg^  shop.  The  defendants 
cannot,  I  think,  say  that  for  the  purpose  of  determin- 
ing their  rights  I  must  treat  it  as  a  thing  destroyed, 
whatever  view  may  be  taken  of  Thonuu  v.  Dam, 
when  they  propose  to  remove  it,  not  for  the  pnrposi 
for  which  the  plaintiffs  intend  to  remove  it — namdy, 
to  leave  a  large  shop  in  the  space  formerly  oocnpiM 
by  the  chimney-stack,  but  for  another  poriiase 
altogether — namely,  of  throwing  that  space  into  th* 
street. 

Of  course  this  point  is  enough  to  dispose  of  tha 
whole  case,  if  I  am  right  in  saying  that  the  fact  that 
the  phuntiffs  were  themselves  goinr  to  remove  it  is 
immaterial ;  of  course  the  removal  of  this  by  the 
defendants— if  it  was  to  be  their  removal— wonld 
destroy  all  the  chimneys  and  fireplaces. 

Secondly,  it  is  necessary  here  to  deaotibe  qnite 
shortly  something  as  regards  the  premises.  Tb/m 
were  old  premises  consisting  of  three  floors— a  paaai 
floor,  first  floor,  and  some  attics.  The  wall,  which  is 
called  the  back  front  of  the  house  (I  should  call  it 
the  back  wall  of  the  house,  but  the  surveyors  call  it 
the  back  front)  was,  at  the  level  of  the  ceiling  of  th« 
ground  floor,  carried  upon  girders  so  that  the  gronad 
floor  ran  beyond  it.  The  first  floor  and  the  attioi 
did  not  run  beyond  it.    The  alterations  whiob  ths 

Slaintiffii  proposed  would  have  onvarted  the  thm 
oors  into  two ;  would  have  raised  the  ceiling  io  ibt 
ground  floor  to  some  extent  and  thrown  the  remaiM 
of  the  Louse  into  a  flrst  floor  room,  and  that  would 
have  been  a  room  extending  from  tJie  front  w*U  of 
the  house  in  King-street  to  this  back  front  at  tks 
back.  If  the  defendants  take  this  strip  they  will 
destroy  what  at  present  are  the  firat  and  seoood 
floors,  and  as  altered  will  be  the  first  flonr  room  of  tk* 
house,  altogether.  Mr.  Obatfield  Clarke,  who  wsi 
called  for  tbe  defendants,  was  c<Hnpdled  to  say  that 
certainly  those  rooms  as  rooms  would  be  nothirg  Wn 
as  good  as  before.  The  beet  he  oould  say  was  tbst 
they  would  be  fur  usaMe  rooms.    The  d^ith  d  ft* 
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room  tiom  twok  to  front  would  be  bo  affected  by 
takisg  this  atrip  aa  that  the  room  would  become 
practically  ueetcM,  oot  the  same  aa  before  at  all. 
However,  the  defendant*  say,  "  You  can  buUd  a  new 
back  front  severi  feet  further  back,  and  the  front  wall 
wiU  be  seven  feet  further  back,  and  then  you  will  have 
the  aame  apstce  as  you  had  before."  To  my  mind 
that  19  BO  answer  at  all,  I  do  not  think  the  deteadants 
are  entitled  to  say.  "  We  mU  take  a  part  of  yourhuuse 
and  then  we  will  show  you  bow  to  build  a  new  hmse, 
for  that  is  substintially  what  this  i*,  which  will  be 
j  mt  at  good  as  tUo  old  one." 

Thirdly,  onnsider  what  will  he  the  effect  ai  regards 
the  gmund  floor.  As  I  have  said,  the  buck  front  wall 
thei«  does  not  extend  down  to  tlie  ground  floor,  ao 
that  yoQ  get  additional  apace  there,  and  the  plot  is  of 
auuh  a  couidderable  depth  from  north  to  south  that 
you  may  wake  as  good  a  shop  perhaps  on  ihe  ground 
floor  to  some  extent.  But  it  deatroys  the  ground 
floor  front  shop  in  this  senae,  that  the  front  part,  the 
large  extra  fptce  which  would  be  gained  by  this  in- 
tended reatoval  of  the  chimney -stauk,  will  be  ahaorbed 
into  the  street  and  the  ahop  itself  will  be  thrown 
further  back 

Nnv  that  it  a  matter  wbioh,  aa  regards  the  parti' 
eolar  bnninesi  which  the  pUintiSd  desire  to  uariy  on, 
ia  one  of  inonient.  The  principal  part  of  the  shop, 
the  ground  floor  premises,  is  to  be  tued  for  the 
purpose  of  a  show  case  where  they  want  to  put  np 
tailor's  dummies  and  ahow  their  goods  and  so  on  in 
front.  The  tcroond  floor  ahop,  it  seems  to  me,  would 
b«  largely  affected. 

Fourthly,  the  atrip,  if  acquired,  mill  throw  the  front 
of  No.  98  back  to  the  extent  I  have  said  of  oft,  iiin.  at 
one  end  to  Tft.  2in.  at  the  other,  and  unless  No.  96  on 
one  ride  and  No.  lUO  on  the  other  are  thrown  back  to 
a  like  extent  nobodr  disputes  that  the  value  of  the 
plaintiffs'  premises  No.  98  as  a  shop  wiU  be  largely 
affected.  They  will  be  If  ft  in  a  sort  of  weU  set  hack 
from  the  main  frontage  of  the  street.  The  defend mts 
aay  that  they  tro  going  to  set  ba"k  N  a.  9Q  and  100 
also.  I  daresay  t'ley  intend  to  do  ao,  but  the  pn.ition 
of  afftirs  it  this,  ka  regardH  No  SG  they  Anally 
sanctioned  the  purchase  of  what  they  want  there  on 
the  day  wlif^n  this  cause  was  in  the  paper  for  trial 
and  settle<J  it  on  the  evening  before.  As  rt- gards  No, 
100,  they  have  not  up  to  the  present  moment  even 
given  a  notice  to  treat. 

For  all  these  reasons  I  arrive  at  the  conclusion  that 
the  strip  which  the  defendants  propose  to  take  is  such 
as  that  the  part  is  not  si^parable  from  the  bouse,  so 
that  it  amid  he  removed  wi'hout  destroying  the  house 
••  a  house.  I  think  that  the  case  ia  gi>vemFd  by 
Oordon  ▼.  St,  M'lry  Abbotts  Vetlrt/,  and  the  dec'aion 
of  Stirling,  J.,  in  Oibboii  v.  Paditinifon  Vrstrij.  It 
■eema  to  me,  therefore,  that  the  plaintiffs  are  entitled 
to  the  injunction  they  ask.  In  granting  the  injunction 
I  do  not  in  any  way  say  what  the  defendants  may  be 
entitled  to  substitute  for  it.  I  only  say  that  this 
notice  to  treat  is  one  they  caunot  carry  into  effeet.  I 
therefore  grant  the  injunction  as  asked  by  the 
indori^ment  of  the  writ,  inserting  the  word  *'  house  '' 
faefor«  the  words  "land«  and  hereditaments,"  as 
■nggetted  by  counsel, 

JuJjfmtiit /or  the  plainii'lft. 

Salicttoia,  OxuioUe,  Wadkam,  i  Co. ;  Watton,  8ont, 
i£vom. 


Chan.  DiT.  1  tv      «a 

T  T  Bee.  20. 

Joyce,  J.    f  ^.Jiv.  «u. 

McMiLLAM  t*.  Le  Eoi  MtNiNO  Co.  (LimrKD).  {a.) 

CoTnpiiny  —  Geatral  metting  —  Poll^Prnxy  —  Voting 
papers — Powers  of  chairman — Companifs  Act,  1862 
(26  it-  26  Vid.  e,  89),  s.  61. 

By  thfi  artichs  nf  aisr.clation  of  a  comintnt/  it  uias  pro- 
vidtil  that  I'i'tes  miijlit  hr  ijiven  "  either  peraimaUy  (-r  by 
liTti^y^' atidthat  on  II  ]ii>U  hting  thmnn-hd  it  should  br 
tiiken  "  in  ttich  mawwer  ^ni  at  siieh  time  and  place  a* 
the  cbairmaTt  o/  t/ie  meeting  directs,"  At  a  gmeral 
meeting  of  the  eumjmny,  nn  n  prill  being  t*enmnded,  the 
chairmftii  of  the  mttting  directed  thut  it  should  be  taken 
by  means  of  vutiny  pupers  tent  to  each  member,  lekieh 
should  he  signed  by  the  membtr  roting  uiid  returned  to 
the  emnpant/'s  offices  by  a  certain  dais. 

Held  that  tilt  UK  of  such  voting  papers  uias  irregitlar 
and  invalid,  and  an  injunction  teas  ijrnnled  rettraining 
the  company  from  acting  upott  the  result  of  any  poU  so 
taken. 

Motion. 

This  was  a  motion  by  the  plaintiff,  on  behalf  of 

himself  and  all  other  shaTelioldera  in  the  defendant 
oomi^ony,  other  than  the  dtfendaut  directors,  for  an 
injunction  to  restrain  the  compuny  and  the  directors 
from  acting  on  a  resolution  purported  to  be  passed  at 
a  general  meeting  of  the  company. 

The  facts  were  shortly  as  follow) : 

At  a  gfn^ral  meeting  held  ou  the  9th  of  December, 
1905,  certain  resolutions  were  sutmiltul  dealing  wiih 
a  scheme  of  amalgi-  matiou.  These  reitolutions  being 
put,  and  there  being  a  show  of  hands,  a  poll  was 
demanded  by  thechairma».  The  chairman  thereupon 
directed  that  the  pull  should  be  by  polling  papers 
signed  by  the  membeis,  the  place  should  be  the  office* 
of  the  company,  and  the  time  should  he  any  time 
before  noon  en  the  2'Jnd  of  D*  camber,  1905. 

Polling  papers  were  sent  to  all  shareholders,  having 
the  resolutions  printed  thereon,  together  with  inntmc-. 
tions  that  the  shareholder  should  mark  ' '  for  "  or 
"against"  oppo^-ite  each  resolution,  and  return  the 
paper,  didy  aipntd,  to  the  offi.- ea  of  the  company 
within  the  specifled  time. 

It  was  provided  by  article  94  of  the  company's 
■rticlea  of  assiciation  that  votes  might  be  "given 
eilher  personally  or  by  prtixy "  ;  and  by  article  87 
that,  on  a  poll  being  demanded,  it  should  be  taken 
"iu  Buch  manni-rard  at  such  time  and  place  as  the 
chairman  of  the  meeting  directs." 

Younger,  K  C,  and  Kirly,  for  the  plaioliff. — It  is 
dear  from  the  articles,  bpait  from  autbotily,  that 
tbere  can  he  no  voting  at  a  poll  unless  the  me  tuber  ia 
present  or  unless  another  m*mbtr  duly  constituted  bis 
pruxy  is  present  and  votes  on  his  behalf.  If  this 
weie  otherwise  section  ol  of  tl  o  Companies  At;t,  1602, 
would  be  evad^-d.  If  the  articles  or  statutory 
authority  are  nut  clear  on  this  point,  a  sbarehclder 
can  have  no  right  that  he  would  not  have  at  cDmrnon 
la  ■'.  Voting  by  a  Toting  paper  is  not  an  enlarjje- 
ment  of  the  meeting,  bke  a  [joll,  nor  ia  it  an  incident 
a  common  law;  Jttg.  v.  Wimbltdon  Local  Board,  3Q 
W.  E.  iOO,  8  Q.  B  D  459 ;  /n  ra  Horbury  Bridge 
Goal  Co.,  27  W.  R.  Wi,  11  Oh,  D,  109, 

Gore-BTOWne,  K.C.,  and  Cozens-Bardy,  for  the 
defendant  i-ompuiy, — Ttie  dt-ff  ndants,  b>  the  employ- 
ment of  voti>  g  paiers,  were  mei ely  nuing  their  brst 
e  (tenvonra  to  g"t  the  true  opinion  of  the  share- 
holders. By  article  87  the  poll  may  be  taken  iu  any 
way  not  contrary  to  natural  justioe  or  to  the  express 


(a.)  Reported 


by   H.    WOLCOTT 
Barrister-  at-La  w. 


Wabner,    Eaq., 
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proTisioiu  of  the  artiolea  or  the  Oompaniea  Acta.  T  wo 
modea  of  voting  mayco-exut :  Beg.  t.  Wimbledon  Local 
Board. 

JOTOI,  J.,  in  giying  jadgment  raid:  I  do  not  feel 
the  elighteat  doubt  that  primd  facie  a  yoter  moat 
attend  and  give  his  vote  personally  onless  there  is 
any  statutory  or  other  provision  entitling  him  to  vote 
in  a  diffarent  manaer.  In  this  case  it  is  dear  that  by 
the  articles  of  association  be  must  vote  personally  or 
by  proxy — that  is,  through  another  member  who 
mast  be  present  and  vote  on  his  behalf.  The  voting, 
papers  which  have  been  issued  are  not  authorized  by 
the  articles  of  association.  It  is  true  that  the  chair- 
man may  give  directions  as  to  the  manner  of  voting, 
bat,  in  my  opinion,  that  does  not  entitle  him  to 
enlarge  the  power  of  voting  or  alter  tbe  rules  as  to 
the  perMoal  atteudaaoe  of  members.  What  ii  pro- 
posed to  be  done  in  this  case  is  contrary  to  the  articles 
of  association  of  the  company  and  is  irregular  and 
invalid.  In  my  opinion  the  proposed  mode  of  taking 
the  poll  by  means  of  voting  papers  is  unauthorized 
and  invalid  and  the  defendants  must  be  restrained 
from  acting  on  the  result  of  any  poll  so  taken. 

Solicitors  for  the  plaintiff,  Athuret,  Morrlt,  CrUp, 
&  Co. 

Solicitors   for  the  defendant   company,   Bam   & 
Berridge. 


E.  B.  Div.  ) 

(Lord  Alverstone,  L.C.J.,  and  |  Jan.  13. 

Ridley  and  Darling,  JJ.)      ) 

ST.ItNLAND    AND     HOLYWELL     GrKEN     IkOUSTBIAI. 

COMf  AND  Peovision   Socikty  V.    Stainland 
WITH  Old  Ludlkt  Ubban  Councii..  (a.) 

Local  government — Public  hetlth — Chanting  of  eesspoole 
—Oonttruetion — "  And  "  wJtHher  conjanciioe  or  die- 
tribntive—Bye-lawi—Pablie  Health  Act,  1875  (38  A 
39  Viet.  e.  55),  ««.  42  and  44. 

Tke  Public  Health  Act.  1875.  t.  42.  enadt :  "  Every 
local  authority  may,  and  whtn  required  by  order  of  the 
Local  0-vernmeni  Board  thall,  themtelvee  undertake  or 
contract  for  ,  .  .  the  deaming  of  earth-doetti, 
priviet,  aihpitt,  and  eeupools." 

Held,  that  the  word  "  and"  i»  to  be  read  dittributiveiy, 
and  that  the  local  authority  therefore  have  power  to 
undertake  the  deaming  of  earih-douit,  privies,  and 
tuhpite  without  undertaking  the  cleansing  of  cesspools. 

Case  stated  by  justices  of  the  West  Blorley  Division 
of  the  West  Biding  of  Yorkshire. 

A.  complaint  was  preferred  by  the  respondent 
council  against  the  mpellants  for  having  on  the  2 ad 
of  March,  1905,  fiuled  to  cleanse  a  cesspool  on  their 
premises  at  least  once  in  every  three  months,  contrary 
to  a  bye-law  •  f  tiie  respondent  council  made  on  the 
23rd  of  June,  1890. 

The  appellants  were  the  oirners  and  occupiers  of 
certain  premises  erected  prior  to  1890,  aad  consisting 
of  a  shop  and  a  slaughter-house  and  stables  at  the 
rear,  on  which  there  was  a  cessp  lol  used  in  connection 
with  the  premises.  The  cesspool  received  the  drainage 
from  the  slauEhter-house  and  stables  and  from  the 
■hop  also,  and  at  the  date  of  the  information  it  was  so 
fall  and  in  such  a  state  that  it  required  emptying  and 
cleansing.  Notice  was  given  by  tbe  respondents  to 
the  appellants  rf  quiring  them  to  cleanse  the  c«f  spool, 
bat  the  appellants  neglected  or  r'-fused  to  do  so, 

(a.)  Beported  by  Haubiob  N.  Dbuoqixxb,  Esq., 
BaiTitt«r-at-Law. 


alleg^e  that  it  was  the  duty  of  the  respondents 
themseSves  to  empty  and  cleanse  it. 

On  the  23rd  of  June,  1890,  bye-laws  were  made  by 
the  predeoessors  of  the  respondents  under  section  44 
of  the  Public  Health  Ac^,  187o,  with  respect  to  the 
periodical  oleacsing  of  earth-closets,  privies,  ashpits, 
and  cesspools.  The  bye-laws  provided,  inter  alia,  that 
"  the  occupier  of  any  premises  shall,  once  at  least  in 
three  months,  cleanse  every  cesspool  belonging  to  such 
premises."  It  was  admitted  that  at  the  time  these 
bye-laws  were  made  the  local  authority  had  not 
themselves  undertaken  or  contracted  for  the  oleansiog 
of  earth- closets,  privies,  ashpits,  or  cesspools. 

On  the  6th  of  September,  1894,  the  respmdMits, 
pursuant  to  section  42  of  the  Public  Health  Act,  1875, 
passed  a  resolution  "  that  the  scaveng^ing  of  privies, 
closflts,  and  ashpits  be  undertaken  by  the  board  at 
once,"  and  another  resolution  "that  tenders  be 
obtained  for  emptying  and  cleansing  privies,  closets, 
and  ashpits  .  .  .  and  that  any  eirth-olosets  be 
emoiied  and  cleansed  monthly  and  privies  and  ashpit* 
every  three  month*." 

These  resolutions  were  daly  confirmed,  and  it  was 
admitted  that  thereafter  the  respondents  carried  out 
the  work  of  scavenging  privies,  closets,  and  ashpits 
within  their  district,  but  that  they  had  not  at  any 
time  cleansed  or  emptied  cesspools. 

It  was  admitted  that  the  appellants  had  from  time 
to  time,  at  their  o«m  expense,  both  before  and  after 
the  making  of  the  bye-laws,  emptied  and  cleansed  the 
cesspool  down  to  the  time  when  the  question  as  to 
whose  daty  it  was  to  carry  out  such  cleansing  and 
emptying  of  cesspools  was  raised  by  them. 

It  was  admitted  that  the  respondents  from  the 
passing  of  the  resolutions  of  the  6th  of  September, 
1894,  provided  in  their  estimates  of  expenditure  for 
each  year  a  sam  for  the  scavenging  of  their  district ; 
and  it  was  admitted  that  the  appellants  as  rateoayers 
had  duly  paid  their  quota  towards  the  general  district 
rate. 

For  the  appellants  it  was  contended  that  the 
respondents,  having  imdertaken  to  act  und^  section 
42.  were  bound  to  cleanse  and  empty  csspools  in  their 
district,  and  that  the  whole  of  the  bye->awi  made  in 
June,  1890,  were  abrogated  by  the  resolution  of  the 
6th  of  September,  1894. 

For  the  respondents  it  was  contended  that  it  was 
competent  in  th«ir  predecessors  to  resolve,  as  they  had 
done,  to  undertake  only  part  of  the  duty  of  scavenging 
and  cleansing  referred  to  in  the  second  paragrapa  of 
section  42,  and  that  the  bye-law  as  to  the  cleansing 
of  cesspools  remained  in  full  force  and  effect.  The 
justices  by  a  majority  decided  that  the  respondents' 
contention  was  correct  in  law,  and  that  it  was  the 
duty  of  the  appellants  to  cleanse  and  empty  the 
cesspool ;  they  therefore  convicted  the  appellaata,  bat 
stated  this  ca«e  for  opinion  of  the  court  as  to  whether 
they  were  right  in  so  doing 

.8.  Cunningham  Olen,  for  the  appillanta. — Th* 
respondents  had  no  power  to  pass  a  resolution  as  to 
part  of  the  things  mentioned  in  the  section.  "Bits 
word  "  and "  must  be  read  conjunctively,  •■  the 
section  o-sts  a  duty  upon  the  local  anthoriry.  The 
local  authority  cannot  themselves  say  that  their  own 
reaolntion  was  bad,  and  the  res  >lution  must  therefore 
be  taken  as  covering  the  whole  of  the  objects 
mottioned  in  the  section. 


Daldy,  tor  the  respondents. — The  resolntioois « 
bad  or  good.  It  is  bad  if  the  word  "  and  "  slKNiId 
be  read  conjunctively,  in  which  case  the  ^re-laws 
remain  and  the  conviction  must  stand.  Bat  {he 
resolution  was  a  good  and  valid  one.  It  is  an  «w»«Mwig 
statute.     It  is  impoidble  to  think  the  Legidatm* 
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liM  not  empowered  the  Local  Government  Board 
to  order  the  local  authority  to  undertake  only  aotne  of 
the  objects. 

Lord  Alvisstojte,  L.O.  J.— I  think  the  subttuntid 
qoMti  -ifi  is  whether  the  words  in  questinn  in  sections 
•42  and  44  of  the  Pablic  Health  Act,  1S7J,  are  to  be 
read  dtatribntively  or  not.      The    point  as   to    the 
validity  of  the  resolution,  if  it  had  been  tiiken  before 
the  juatioee,  would,  1  think,  have  been  a  difti(;u]iy  in  the 
appeUants'  way;  but  it  is   better  to  daal   with  the 
matter  upon  the  merits.    In  1890  bye- laws  wore  made 
dealing  with  the  cloausing  of  earth-closets,  prmes, 
ashpits,  and  oe«spool».  and  it  is  not  suggested  that 
theie  bye-laws  were  invalid.     In  1891  tlie  respondents 
theouelves  undertook  the  duty  of  scavenging  earth - 
cloiets,  privies,  and  ashpite.  and  it  is  argued  for  the 
appellants  that  the  legal  consequence  of  that  reso- 
Inii  n  was  that  thi^  reapondenti  were  also  obliged  to 
nndertako  the  duty  of  cleansing  cesspools,     I  have 
come  to  the  conclusion  that  we  ought  not  to  construe 
sectiou  ■H   as   msking  it  imperiitive  upon  the  local 
authority  to  make  bye-laws  dealing  with  the  whole 
group  of  ihingi  named  therein.   It  is  not  disputed  that 
i(  we  take  that  view,  the  siime  oonstruction  should  be 
placed  upon  the  words  in  section  42  ;  and  as  to  ih*t 
motion  I  thiuk  it  would  be  a  strong  thing  to  decide 
that  the   Local  Government  Board  must  order  tlie 
local  ■utho  ity  to  undertake  (lie  cleansing  of  all  these 
things  if  they  have  undrrtiiken  the  clennsing  o(  any. 
It  would  be  diSioult  to  CfHiteud  that  the  powers  of 
the  Local  Gonemment  Board  were  to  be  limited  in 
that  way.     Section  44  supports  the  view  contended 
for  on  behalf  of  the  local  authority,  partioulafly  tho!e 
words  iu  ii  empowering  authorities  to  make  bye-laws 
for  the  prevention  uf  nuisances  urisiug  f«om  snow, 
filth,  dust,  aahee,  and  rubbish.     It  is  perfectly  obvious 
that  it  may  be  necessary  to  have  a  bye-law  as  to  filth 
or  rubbish,  whereas  in  many  places  there  may  b^  no 
necessity  for  a  bye-law  (n  to  snow  or  dust.     If  we 
oould  lee  that  the  tame  bordeu  would  be  imposed 
upon  the  loc*l  authority  in  respect  of  everything  in 
the  class  named  in  section  42,  it  might  be  light  that  all 
theae  thirjgs  (houltl  be  grouped  togetho'-;  but  I  o*n 
conceive  that  tlipre  may  ne  places  where  it  is  d-sirable 
to  distinguish  between  them.     Thii  c»«e  afford*  an 
initunoe  of  that,  for  the  appellant's  cesspool  receive i 
the  draiDaee  from  a  slaughter-house  as  well  as  froao 
stables  aud  a  shop.     On  the  whole,  the  bala'ico  of  my 
opinion  ia  in  favour  of  holding  that  under  section  4  2 
the  Local  Government  Board  have  an  option  as  to 
ordering,  and  the  local  authority  have  an  option  as  to 
oudertaking  jvll  or  somo  only  of  ibe  duties  meutioned 
in   the  section,  and   that  the  local  authority  under 
sectiou  •!  I  can  make  bye-laws  as  to  some  of  these 
things  and  are  not  bound  to  muke  them  as  regards  all, 
Rtdlxt,  3.,  concurred. 

DASIfKO,  J. — I  have  felt  considerable  doubt  about 
this  matter.  It  is  possible  to  read  section  42  either 
conjonctiTely  or  diatributivoly.  That  being  so,  and 
not  being  clear  in  which  way  it  ought  to  be  read, 
what  infl  nonces  me  in  coming  to  a  conclusion  in 
favour  of  tho  local  authority  is  this ;  I  can  quite 
imagine  the  Legislature  limiting  the  discretion  of  a 
local  authority  and  saying  t>  them,  "  If  you  under- 
take these  duties  you  must  uaiertake  them  all  "  ;  but 
section  42  applies  equally  to  the  Local  Government 
Board,  and  I  find  a  difBjulty  in  thinking  that  thw 
Legislature  tneanr  to  limit  tha  board  in  thtt  way — in 
iuppo<ii<ig  thit  the  board  should  not  be  able  to  inter- 
fere anle«s  it  ordered  the  local  authority  to  undertake 
the  cleausing  of  all  the  thmgs  mentioned  in  the 
MCtioo.  There  is  a  very  wide  distinction  between  this 
eeMpool  which  is  apparentl  f  used  for  trade  purposes, 
aad  the  other  things  mentioned  in  the  section.  i 


Apptal  dumisied. 

Solicitors  for  appellant,  HtlHwrU,  Harhy,  &  Everah^, 
for  Juhb,  Booth,  it  HMiwell,  Halifax. 

Solicitors  for  respondents,  Rohhint,  Billfng,  4  Co.^  for 
Longbotham  X-  Son»,  Halifax. 


K.  B.  Div,  1    T  .    «,      . 

{Lord  Alvaretone,  L.C.J. ,  and  J   ''"'J      L^-^^'    '  ■*' 
Lawrance  andDarling,  JJ.)  J  iWa, 

EeS  I".  Brallbford.  [a.) 

Criminal  lnw—Cou»p!raei/—/mliciinent—Arli  ientllag 
to  public  mi»chief— Obtain  iiiQ  a  pattport  hi/  fait* 
jirfffnfci. 

Tmn  dt/tntlfintt  were  /ound  gnilty  m  an  iiiiiictmi>nt 
which  fille/jcd  thai  thtt/  unhuefuthj  conspired  together  to 
obtain  a  fxitsport  in  the  name  of  one  defewlant  for  the 
uie  of  another  defendant,  to  the  injitri/  and  prtjndiee  of 
the  lawful,  free,    and    cuitomor!/   intercourte   txisting 
betiiieeH  inhahitanti  if  this  comttty  and  of  R"siia,  to  the 
jiitblic  misehiefof  the  tubjtct*  and  the  eadaniiermenf  of 
the  continuance  of  peaceful  retatiom  existing  between  the 
Kifig  and  the  Csar  and  thetr  tuhjectt.     On  a  motion  in 
arrest  ofjudi/ment,  on  the  ground  that  the  obtaining  of  a 
pa»aptirl  bg  /uhe  repretentatioa  wai  not  a  criminal  act. 
Iltld,  that  the  indictment  wut  yxid. 
At  the  trial  the  judge  diredtd  the  jury  that  if  they 
found  that  the  defendant/  did  eompire  togtther  to  obtain 
a  passport  by  false  repreaentation,  and  th'it  Ihry  kntna  it 
lowt  ta  be  tued  hy  iomeom  else,  that  those  aeti  eonititutid  a 
criminal  offence. 
Held,  that  the  dired'on  was  right. 
Motion  for  arrest  of  judgment. 
The  defendants   H.   N.    Brailsford  and  A,  H.  M. 
McGullocb  were  convicted  by  a  jury  on  an  indictment 
which  charged  them  with  conspiring  to  obtain  from 
the  Foreign  Office  by  means  of  false  represfiutations  a 
passport  made  out  in  the  name  of  MeCitlloch  for  his 
use  in  Russia,  and  with  conspiring  to  send,  and  send- 
ing, the  said  passport  to  some  unknown  person  in 
RuBsia  to  be  used  there  by  such  unknown  person  "  to 
the  public  mischief  of  the  King's  subjects,  and  to  the 
endangerment  of  peaceful  relatioDB  between  the  King 
and   the  Czir  ot  Russia  and  their  subjects  respec- 
tively." 

A  summary  of  the  material  allegations  in  the 
indictment  will  be  found  lot  oat  in  the  judgment  of 
the  Lord  Chief  Justice. 

The  indictment  contained  a  second  count  alleging 
that  the  defendants  had  obtaineil  a  passport  by  similar 
false  pretences,  but  not  alleging  a  conspiracy. 

At  the  trial  before  Lord  Al  vers  tone,  L.C.J.,  and  a 
special  j  ury  in  the  King's  Bench  Division,  the  jury 
found  both  defendants  guilty  on  the  first  count  of  the 
indictment  and  the  jury  were  discharged  without 
giving  any  verdict  on  tiie  second  count.  On  this 
^erdiut  judgment  was  entered  for  the  Crown,  but  a 
stay  was  granted  in  order  that  a  motion  in  arrest  of 
judgment  might  be  made  to  the  Divisional  Court  on 
the  ground  that  the  facts  alleged  in  the  first  count 
of  the  indictment  did  not  amount  to  a  criminal 
conspiracy. 

iSir  Robert  Seid,  K.C.  {J.  A,  Simon  with  him],  for 
the  defendants. — N)  offnuoe  known  to  the  law  is 
disclosed  in  the  indictment.  The  fiicts  disclose  no 
kuown  offence.  There  is  no  authority  which  says 
that  any  combination  which  cauMS  publie  mischief 

[a.)  Beported  by  Alak  Hoaa,  Bsq.,  Barmter- 
at-Law. 
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or  endangers  pnblio  safety  is  indictable.  The  court 
is  bdng  asked  to  oreate  a  new  ofEenoe  unknown  to 
the  common  law. 

He  referred  to  Beg.  ▼.  Jannum,  [1896]  2  Q.  B.  325, 
and  Stephen's  History  of  the  Ciiminal  Xaw,  vol.  3, 
p.  3fi8. 

Sir  E.  Finlay,  A.O.,  and  Sir  E.  Carton,  8.0. 
(H.  Sutton.  0.  W.  Mathem,  and  Bodkin  with  them).— 
It  is  a  well-known  principle  of  the  common  law  that 
acta  involving  pnbbc  mischief  are  indictable.  Here 
is  a  wrongful  act,  the  attaining  of  a  passport 
bv  mi8r«pre8eDtation,  the  natural  coasequenoe 
of  which  would  be  a  public  mischief.  The  indictment 
would  have  been  good  against  an  individual,  but  at 
all  events  it  contiuns  all  the  elements  of  a  criminal 
conspiracy. 

The  following  cases  were  dted :  Neeve't  ecue,  2  East 
P.  0.  281  ;  Toung  v,  Bex,  3  T.  B.  92;  Bex  t. 
Dixon,  3  M.  &  S.  11 ;  Beg.  v.  Higgint,  (1883)  2  E«et  5 ; 
B.  T.  WhtaOey,  2  Burr.  1125;  Bex  v.  Vuughan,  4  Burr. 
2494 ;  Bex  v.  Berenger,  3  If.  &  8.  617;  Mulcahy  v.  Beg., 
L.  B.  3  H.  L.  303.  17  W.  B.  Dig.  4 ;  Beg.  v.  Warhar- 
ion,  19  W.  B.  165,  L.  B.  1  C.  C.  B.  274;  Qainn  ▼. 
Leathern,  50  W.  B.  139,  [1901]  A.  C.  495 ;  Btg.  v. 
Aspinall,  [1896]  2  Q.  B.  D.  48;  and  Beg.  v.  Pamell, 
14  Cox  C.  C.  505. 

Sir  Bohert  Beid,  K.C.,  replied. 

Aug.  1. — ^Motion  in  the  same  case  for  a  rule  niii  to 
set  aside  the  verdict  and  judgment  for  the  Crown  on 
the  ground)  of  misdirection  and  misrepresentatiou  of 
evidence,  and  on  the  ground  that  there  was  no 
sufBcient  evidence  in  support  of  the  indictment.  The 
evidence  given  on  behalf  of  the  Crown  went  to  prove 
the  following  facts:  That  the  defendants  combined 
and  conspired  together  to  obtain,  and  they  did  in  fact 
obtaio,  from  the  Foreign  Office  by  false  and  fraudulent 
representations  a  passport  in  the  name  of  the 
defendant  MoOnlloch  for  his  use  in  Bnssia  with  the 
intent  that  it  should  be  used  by  some  other  person, 
and  thtt  in  fact,  that  it  was  so  us-  d  with  their  know- 
ledge and  consent.  It  appeared  that  the  passport, 
■ome  motittis  after  it  had  been  iiaued,  was  found  on 
the  body  of  a  man  who  had  been  killed  by  the 
explosion  of  •  bomb  in  his  room  at  an  hotel  in  Sr. 
Petersburg.  In  the  course  of  his  summing 
up  to  the  inry  the  Lord  Chief  Justice  directed 
them  that  if  as  a  matter  of  fact  tiiey  found 
that  the  defendants  agreed  between  themselves, 
or  one  agreed  with  the  other  or  some  other 
person,  to  commit  this  act,  then  the  offence  in  the 
mdiotment  would  be  proved.  They  bad  to  take  the 
law  from  hiai,  and  he  directed  them  that  if  they  were 
satisfied  that  these  defendants  did  conspire  to  do  that 
which  had  been  described  to  them  by  the  Attorney - 
(General  to  obtain  this  passport,  that  that  was  a 
criminal  offence.  During  the  course  of  the  trial  the 
Crown  tendered  in  evidence  a  statement  made  in 
writing  by  the  defendant  McCulloch  and  given  to  an 
inspnctor  of  the  Metropolitan  Police  who  was  makinsr 
inquiries  about  the  matter.  The  defendants'  counsel 
objected  to  the  admistion  of  this  evidence  that 
McCulloch  bad  been  mduced  to  make  the  statement 
by  reason  of  the  inspector  t'-lling  him  that  there 
would  be  no  prosecution.  The  Lord  Chief  Justice 
admitted  the  statement  in  evidence. 

Sir  BohfH  Beid,  K.C.U.  A.  Simon  with  him),  in 
sappoit  •  f  the  motion.— llie  question  of  whether  tni-ze 
was  an  intention  to  cause  a  public  mischief  should  have 
been  left  to  the  jury.  No  evidence  as  to  whether  the 
Itpte  did  in  fact  cause  a  pnblio  mischief  was  given.  The 
Locd  CStiet  Justice  was  wrong  in  directing  the  jury 
that  if  they  found  the  defendants  did  conspire  to 
obtain*  passport  for  ft  third  person  then  a  criminal 


offence  had  been  committed.  The  statement  of  the 
defendant  McCuIlodh  was  wrongly  adoiitted  in 
evidence. 

Lord   ALYBBSTOm,    L.C.J.,,read   the   foUowing 
judgment  of    the    court :    This   is   a   motion    in 
arrest   of   judgment   upon    an    indictment    against 
Henry    Noel   Brailsford    and    Arthur  Henry  Hnir 
McCmloch,   against  whom  a  jury  found  a  verdict 
of  guilty  on  the   first  coimt  of  an   indictment  in 
respect    of    a    conspiracy    to    obtain    a    passport 
from  the  Foreign  Office  in  the  name  of  MoCnUooh 
to  be  used  by  another  person.    It  is  not  necesmiy 
to  repeat  at  leng^  the  allegations  in  the  indict- 
ment;   its  scheme  may  be  summarized  as  foUows: 
It  sets  out  the  practice  with  reg^ard  to  passports  and 
the  conditions  upon  which  they  are  issued  ;  it  alleges 
a   conspinunr   biatween   the    defendants    and   otb»r 
persons  not  known  to  obtain  by  false  and  fraudulent 
pretences  and  misrepresentations  a  passport  }a  the 
name  of  Arthur  Henry  Mair  McCulloch ;  it  all^a 
the  sending  in  of  the  necessary  documents  by  Braus- 
ford  and  McCulloch  in  the  name  of  McCulloch,  and 
the  issuing  of  the  passport  thereon.    It  then  alleges 
the  nse  of  the  passport  by  other  persons  not  known 
and  concludes  with  the  following  averment:  "And 
the  said  other  persons  whose  names  are  unknown,  in 
further  pursuance  of  the  said  conspiracy,  combinatioD, 
confederacy,  and  agreement,  did  send  and  cause  snd 
procure  to  be  sent  the  said  passport  lastly  hereinbefoiB 
set  forth,  having  then  thereon  the  vitf  and  signature 
of  the  said  Bussian  Consul  General,  out  of  the  United 
Kingdom  to  a  certain  person  or  persons  unknown  for 
use  when  in  Bussii  by  a  certain  x>er8on  whose  nsme 
is  unknown  other  than  the  said  Arthur  Hsnry  Moir 
McCulloch,   with  the  intent  and  purpose  that  tbe 
said  passport  should  be  so  used  in  the  dominions  of 
the  Czar  of  Bussia  by  the  said  person  whose  ntme  ii 
unknown  as  afotesaid  to  the  evil  example  of  all  othen 
in  the  like  case  offending  in  contempt  of  our  said  Lord 
the  Ki  g  and  hii  laws  in  fraud  of  the  naid  repila- 
tinns  issued  by  and  with  the  authority  of  the  Mid 
Principal  Secretary  of  St-ite  f  ir  Foreign  Afftirs,  to  the 
injury  and  prejudice  and  disturhiuioa  of  tie  lawful, 
free,  ani  customaiy  intrcourse  existing  between  th« 
liegre  subjects  of  our  said  Lord  the  King  and  the 
subjects  of  the  said  Czar  of  Bussia,  to  the  paUio 
mischief  of  the  said  li<'g^  subjects  and  to  the  endancer- 
ment  of  the  continuance  of  the  peaceful  relatioiii 
between  our  said  Lord  the  King  and  the  said  Onr  of 
Bussia  and  their  subjects  respectively,  and  againit 
the  poace  of  our  said  Lord  the  King,  hii  Crown  and 
dignity." 

The  indictment  contained  a  second  count  sIlsgiiiK 
as  an  offence  the  obtaining  of  a  passport  by  similsr 
false  pretences,  but  without  any  allesation  of  oob- 
S'  iracy.  The  jury,  as  already  stated,  found  both 
defendants  gcilty  on  the  first  count  and  R«id  that  thej 
had  not  considered  the  second  o  >nnt,  and  I  discharged 
them  without  their  finding  a  verdict  there(HL  It  •» 
argoed  in  arrest  of  judgment  by  Sir  Kobert  B>id,  o& 
uetiaif  of  the  d-fendantn.  that  the  count  of  the  indist* 
ment  upon  which  th«  defendants  were  found  snilty 
was  bad  in  law,  as  disuloai.ig  no  indict«ble  oAooe, 
and  also  on  the  ground  that  tie  act  doue — naai«ly> 
the  obtaining  of  a  pa«port  by  a  false  repre»«itati<« 
— although  an  in'proper  »ct,  was  not  a  orimioal  td 
or  an  indictable  misdeuieanour  at  common  1  -w  snd 
that  the  conspiraov  to  obtain  such  passport  was  sot  *n 
indictable  misdemeanour.  We  are  clearly  of  oiB"!* 
that  the  oonnt  is  good  and  that  the  conviction  mw 
«tand ;  but  in  defi-rence  to  the  arguments  ^J^ 
Bobert  Beid,  and  as  the  point  hasn*-ver  arisen  diiecH7 
before,  we  think  it  right  to  state  the  reasons  foj"^ 
.decision.    It  is  not  necetsary  for  oa  to  decide  wbsnc 


Tol.  LIV.        [M.rd,iT.i««.i        THE  WEEKLY  REPORTER. 


285 


Kbx  v.  Brailsford. — Hawthoeit  Citt  (Mayor)  b.  KAWwnnnK.     Pbity  Cocitoil. 


Hioa  Court. 


»p»rt  from  conspiraoy  the  obtaining  of  n  paaiport  Ijy 
fa  se  pretences — namely,  by  alleging  that  it  wm 
required  for  the  use  and  protection  of  A.  B  ,  wbt'Teas 
it  is  in  fact  intended  to  be  used  by  gome  third  pereoa, 
not  knoivn  or  lecom mended  to  the  Foreign  Office — is 
ef  itself  a  migdemeanonr  ;  but  as  the  question  has 
gome  bearing  upon  the  Talidity  of  the  couviotiou  on 
I  he  firit  count  we  deaire  to  make  a  few  ob'ervattona 
thereoa.  It  will  be  well  to  consider  what  a  passport 
r.'ijlly  is.  It  is  a  document  issued  in  the  name  of  the 
Sovereign,  on  the  responsibility  of  a  Minister  of  th« 
Ctiwa  to  &  named  indinduvl,  intended  to  he  presented 
to  the  Qdvemments  of  foreign  nations,  and  to  be  Uied 
for  that  individnal's  protection  aa  a  British  subject  in 
foreign  countnes,  and  it  depends  for  its  validity  upon 
the  fact  that  the  Foreign  Offitje,  in  an  official  docu- 
nieat.  vouehes  the  reafwctability  of  the  person  aumed, 
PasNfiorts  have  been  known  and  reoogniised  as  oHicial 
dootitnents  tor  more  than  three  centuries,  and  in  the 
event  of  war  breaking  out  beeome  documenta  which 
may  be  necessirj'  for  the  protection  of  the  bearer,  if 
the  subject  of  a  neutral  state,  as  agaiast  the  officials 
of  the  belligerents,  and  in  the  times  of  peao  in  some 
ooantriea,  as  in  Bussia,  thoy  ore  required  ta  be  carried 
by  nil  truvollefs,  It  is  noi  necessary  to  do  more  than 
to  remember  certain  incidents  in  the  nineteenth 
century  to  see  what  grave  iaternationnl  questions 
might  arise  in  the  event  of  a  person  who  holds 
a  pas«port  receiving  ill-treatuient  in  a  foreign 
country.  It  cannot,  of  course,  hi  maintained 
that  erery  fraud  and  cheat  constitutes  itu 
offence  against  the  criminal  law  hut  ttie  distinctioti 
between  acts  which  are  merely  improper  and  criminal 
and  thoge  which  tend  to  produce  a  public  mischief 
La*  long  been  recogoiz^.  The  cases  cited  by  the 
Attorney-General — Hex  v.  Uigijins,  Rex  v.  mimtleti, 
and  Ytwiit]  V.  Rex—sc^  authorities  for  this 
riew.  They  are  supported  by  the  reasoning 
in  the  judgment  w,  litx  v.  Birenger,  Bex  v.  Dixon, 
aal  Nttve's  caaf,  and  a  reforence  to  tlie  _  original 
record  irf  the  deoialon<!  of  the  judges  which  ia  in  the 
poaaession  of  the  Lorl  Chief  Jiutioe  shows  that 
Nrevt't  ca«(  did  not  depend  upon  the  ground 
given  at  p.  Iil22  of  2  Bast  P.  G.  The  whole 
chapter  under  the  title  of  Cheats  in  that 
work  is  worlhy  of  perusal.  It  is,  however, 
unnecessary  to  consider  this  point  further  becauae 
we  are  clearly  of  opinion  that  the  aot  done— namely, 
the  obtaining  of  a  passport  by  a  false  pretence  is  an 
•ot  of  the  kind  which  would  render  a  conspiracy  to 
cany  it  into  effect,  uolawf  ul  and  we  think  that  both 
defeijda&tij  have  been  rightly  couvi(:ted  of  criminal 
c  JDspiracy.  Whatever  attempts  have  been  made  from 
time  to  time  to  strain  the  kw  of  conspiracy  or  to  bring 
with'D  ita  purview  combiuation  t j  which  no  <  ibjection 
could  he  taken  when  done  by  a  single  individual, 
n )  queition  of  that  kind  arises  iu  thia  case.  For 
a  great  niany  years  it  hat  been  tlie  law  of  Eagland 
that  conspiracy  consists  "in  the  agreement  of  two  or 
moro  ta  do  au  unlawful  act  or  to  do  a  lawftil  act  hy 
utihiwful  means.  So  long  as  such  a  design  rests  in 
intention  only  it  it  iDAict«ble.  When  two  agree  to 
carry  it  into  » fleet  the  very  plot  ia  an  act  in  ituelf, 
and  the  aot  of  each  of  the  parties  .  .  .  puniabable,  if  for 
a  criminal  obje&t,  or  for  the  use  of  criminal  mean^  "  : 
llulaihi)V.  Hrr.  Thindefliiitvon  was  expressly  approved 
by  the  House  of  Lords  in  Qitinit  v.  Leathern,  It  cannot 
serionslv  he  disputed  that  the  obtaining  of  a  passport 
fromtheForeigu  (Jffice  by  tbefftlsestateuienttliatit  was 
rciuired  for  a  person  named  therein,  and  recom- 
mended to  the  Foreign  Ojfice,  with  the  intent  that  it 
should  be  used  by  another  and  different,  pprson  who 
lus  not  been  recommended,  is  a  cheat  and  conapiracy 
to  deoeive  the  Foreign  Office,  and  obtaining  the  docu- 
ntent  by  means  thereof  is  s  crimmal  conspirmy.    We 


are  therefore  clearly  of  opinion  that  the  first  count  of 
the  indictment  upon  which  the  defendants  were 
found  guilty  ia  good  and  the  conviction  stand*.  Iu 
addition  to  the  objection  taken  on  motion  in 
arrest  of  judgment  a  motion  was  made  by  Sir 
Robert  Eeid  in  arrest  of  judgment  on  Tuesday 
last,  for  a  new  trial  upon  the  ground  that  there 
was  no  sntHaient  evidence  in  support  of  the  indict- 
ment, and  that  the  jury  bad  been  misdirected  in 
that  it  had  not  baeu  left  to  thsm  to  find  that  the 
aet  clone  might  tend  to  public  mischief.  Without 
sayiug  that  there  cannot  be  acts  upon  which  an 
innocent  construction  might  be  put  or  that  in  some 
cages  it  might  not  be  for  the  jury  to  find  as  a  fact 
whether  the  party  was  itmoceut  or  not,  we  are  clearly 
of  opinion  that  no  such  argument  csn  possibly  be 
urged  in  this  caae,  In  criminal  as  well  as  in 
civil  cases  persons  are  responsible  for  the  natural 
consequences  of  their  acta.  It  was  not  disputed  that 
there  was  abundant  evidence  that  the  defendants  did 
combine  to  obtain  a  paaaport  in  the  name  of 
McCulloch  with  the  icitent  that  it  should  he  used  iu 
Ruasia  by  aome  other  individual,  and  that  in  fact  it 
was  sa  used  with  their  knowledge  and  consent.  We 
are  of  opinion  that  it  is  for  the  court  to  direct  a  jury 
aa  to  whether  such  au  act  may  tend  to  the  public 
mischief,  and  that  it  ia  not  in  such  a  case  an  issue  of 
fact  upon  which  evidence  can  be  given.  Assumiog  the 
matter  to  relate  to  the  issue  of  a  public  document  by 
a  pithUc  department  of  State,  and  it  is  obtained 
by  a  false  repreaentatiou  for  an  improper  purpose — 
i.e.,  for  \iMt  by  a  different  perjon  passing  himself  as 
the  bond  fide  holder— we  are  of  opinion  that  it  is 
in j  urious  to  the  public  and  tends  to  bring  about  a 
public  mischief.  It  is  scarcely  necessary  to  cite 
authority,  but  we  would  call  attentiin  to  the  rrason- 
iug  of  Lord  Mansfield  in  Rrx  v.  Fauf/han,  A  further 
point  was  raised,  as  to  the  misreoepiioa  of  evidence. 
We  are  clearly  of  opinion  that  the  evidence  of 
McCuUoch  was  admissible,  there  beiag  uo  evidence 
that  the  statement  waa  otberwise  than  voluntary,  and 
nothing  to  bring  the  case  within  the  rule  laid  down 
in  ll';g.  V.  Thompmn,  on  which  ground  the  Lord  Chief 
Justice  had  excluded  a  letter  writtea  by  BraUsford  to 
the  other  lefeadint.  For  these  reasons  the  conviction 
must  gtand. 

Conelction  apheld, 

Solidtor  for  the  prosecutors,  Solicitor  to  the  Treaitirtf. 

Solicitors  for  the  defendants,  Rad/ord  it  Franktand* 


llcibs  (ffounctl. 

{On  appeal  from  the  Supreme  Court  of  Vidoria.) 

Nov.  7. 
HAWTHoas  City  (Mayob)  v.  KANsmnriK.  (a.) 
NesHgrnce — ComtriKiion  nf  drain — Oiterjlow  dti  neiyh~ 
btmring  land — TreapiDS—Munidpa!  iiidlwritiea^  Ha- 
hilitij — Statuiory  jiowen. 

In  t8S9  the  api^ellaitt  eorporaUon,  under  tfrnrttntutor;/ 
powert,  took  ovrr  the  inre  and  manaijement  of  a  water- 
course  and  made  it  into  a  pfiblic  <Jriz("n.  Lnttr  on  there 
wai  iiH  ovf.rflow  oner  the  rupon<ler't' a  land,  tuhieh  adjoins 
the  drain,  and  ihii  uxu  MOiiiioned  6y  the  then  iiitujjicienaj 
of  the  dratTvt'je,  thowjh  the  w&rki  ir«re  large  enovgh  fhr 
the  pHTpone  in  1889, 

Held,  that  the  corporation  Kad  aeted  neyliyenHy,  and 

(fj.)  Repotted  by  C.  H.  Ok.uto!*,  Esq.,  Barrister- 
at-Law. 
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were  linbk  in  ilaiwvjetfnr  the  iitjuri/  caiuedtarttponritnt's 
lanil  owing  to  the  vverjlow. 

Tliia  was  an.  appeal  from  the  Sopreme  Court  of 
Victoria. 

The  action  was  for  treapasi  owing  to  the  overflow 
o(  a  main  and  other  drains  over  respondent's  land. 

ThB  facta  are  fjivan  in  their  lordships'  judgment. 

flnnckwcrU,  K.O.,  and  M.  L.  Einner,  for  the 
appellants. 

Hugo  I'hmiij,  A'.C,  and  W.  0.  Bodges,  for  tlie 
respondent. 

The  judgment  of  their  lorSsbipa  (Lord^  MAt'^AGrt- 
TEN,  Da  VET,  Jamxs  ov  Hebeford,  and  Sir  Authuh 
Wilson)  was  delivered  by 

Lord  Mackaohten. — The  conduit  in  the  city  of 
Hawthorn,  which  is  now  known  as  the  "  main  drain  " 
and  for  the  most  part  is  an  open  sewer,  was  formerly 
a  natural  watercourse  receivirg  and  carrying  off 
MothinRbut  the  surplus  storm- water  of  a  hilly  district 
about  five  hundred  acres  in  extent.  This  district  or 
drainage  area,  as  it  miiy  be  tenued,  has  been  divided 
between  the  municipalities  of  Hawthorn,  Kew,  and 
Borooodara.  Hawthorn  ha*  about  half  The  rest  is 
comprised  within  the  limits  of  the  other  two  luuniui- 
palities  in  nearly  equal  proportions.  Kew  on  the 
north  and  Bor'oondara  on  the  north-east  and  cist  are 
at  rather  a  higher  level  and  naturally  drain  through 
Hawthorn. 

In  1888  the  plaintiff  Ja4n  Kannulaik  purchased  a 
plot  of  ground  abutting  on  the  watercouroe  at  its 
lijwest  point  in  Hawthorn  just  where  it  turns  to  the 
south  with  a  sharp  bond  after  panning  under  Aubnru- 
Toad.  From  a  contour  plan  of  th«  drainage  area  it 
appears  that  the  fall  to  this  point  is  not  leas  than  l-tO 
feet. 

In  1880  the  municipal  authorities  of  Hawthorn 
under  their  statutory  powers  took  over  the  care  atid 
management  of  this  watercourse  and  mivde  it  into  a 
public  drain.  Th'-y  spent  a  good  deal  of  money  upon 
it  in  the  way  of  improvement  at  intervals  down  to 
to  the  year  l.Silli.  The  work  was  done  in  secliond. 
The  section  adjoining  Kannuluik's  property  waa 
pitch  edandflijisbedin  1889.  A  number  ofsubsidu  ary 
channels  have  since  been  made  by  the  municipal 
authoritjfa  of  Hawthorn,  or  with  their  permission, 
for  the  purpose  of  running  off  the  storm-water  and 
sewage  into  the  main  drain.  The  result  is  that  the 
water  and  sewage  from  the  upper  parts  of  Haw- 
thorn and  from  the  parts  iit  Kew  and  Boromdura 
which  drain  through  Hawttiom  are  concentrated  and 
poured  into  the  main  drain  with  great  violence. 
When  there  is  hea«y  rain  the  tlush  of  water  is  so 
great  and  so  Hudden  that  the  channel  become!  choked. 
There  is  an  overflow,  and  when  the  llond  subsides,  tlie 
low-lying  lands,  and  Sir.  Kannuluik's  prtmiies  in 
particular,  the  groiuid-floor  of  his  dwelling-house  and 
the  aurface  of  bi»  garden,  are  covered  with  an 
offensive  mixture  of  sewage  and  slima 

After  several  inolFectual  complaints,  Mr.  Kaonuluik 
bronght  this  action  against  against  the  municipality 
of  Hawthorn.  The  case  was  tried  by  Williams,  J., 
without  a  jury.  It  cecupied  no  less  tlian  seven  days. 
The  learned  judge  found  in  favour  of  the  plaintiff  and 
aaseased  the  damages  at  £2oO. 

On  appeal  the  full  cjurt  affirmed  the  judgment  of 
Williams,  J.,  but  not  altogether  on  the  same  grou'  ds. 
The  leaxned  judge  who  tried  the  case  relied  principally, 
though  not  entirely,  on  faulty  constmction  in  1889. 
In  the  full  court,  where  the  leading  judgment  waa 
given  by  Holroyd,  J.,  the  decision  turned  rather  on 
the  subsequent  aota  and  conduct  of  the  mnoicipal 
authorities, 

Their  lordships  agree  withSHoIroyd,  J.    The  case 


seems  to  be  a  very  simple  one.  The  only  question  is, 
Have  the  municipal  authorities  acted  negligently  so 
as  to  do  unneceuary  damage  to  Mr,  Kannulaik  ? 

As  fcT  negligence,  it  is  difficult  to  imagine  a  more 
conspicuous  example  of  negligence  than  is  shown  by 
repeatedly  pouring  offeniive  staff  into  a  receptacle  or 
channel  proved  over  and  over  again  to  be  insufficiient 
to  hold  it  and  pass  it  on.  The  municipal  authoriticd 
might  just  as  well  pour  this  stuff  directly  on  the 
plaintiff's  land.  The  damage  to  the  plaintiff  cannot 
be  denied.  It  is  nothing  to  the  purjiose,  even  if  it  ha 
true,  to  say  that  the  prox>erly  in  the  plaintiff's  hands 
and  in  the  hands  of  his  predecessors  in  litis  was  often 
flooded  before  the  muuicipal  authorities  tnrn^  the 
watercourse  into  a  public  drain.  Nor  is  it  enough  to 
prove  that  the  work  done  in  1839  was  sufficient  at  the 
time.  It  is  insufficient  now.  It  has  been  iiwnflicient 
for  some  time  past.  The  mischief  grows  ■•  building 
increases,  as  new  roads  are  made,  new  obannels 
formed,  and  more  and  more  of  the  surface  becomes 
impervious  to  rainfall  It  is  not  suggested  that  there 
is  any  real  difficulty  in  remedying  the  mischief, 
Indeed,  it  the  evidence  of  the  surveyors  called  on 
hehatf  of  the  platntitf  may  be  trusted,  the  mfttter  can 
bo  sat  right  at  a  very  tHfliog  cost._ 

Their  lordship?  will  humbly  advise  his  Uajcsfey  that 
the  appeal  ought  to  be  dismissed. 

The  appellants  will  pay  the  costs  of  the  appeal. 

Solicitors,  L'oy  .fc  Vartwri'i/ht ;  Lee,  Oekerby,  * 
Everington. 


•  Court  oi  flppfal. 

Prom  Chan.  Div.  'J 

(Collins,  M.R,.  and  Bomer  and  >  Jan.  10. 

Cohens-Hardy,  L.JJ.)  * 

In  re  NESDiri'  AND  PoTTS'  CONTttACT.  {a.) 
Vendor  and  purfhaser — Spfcijit  ptr/orma net— Title— 

Potietttyry  title — Rttirii-ttve    aivea<int — Nittiee — P«r- 

fhaterfor  value— Jlful  Property  Limitation  Ad,  1833 

(3  .f-  4  iTiU.  4,  «.  21),  >.  34, 

A  restrictive  euiKnant  is  in  the  nature  of  an  rtjuitablt 
eaiemttit  orcr  laml^  and  it  bindimj  on  the  land  into  wi»- 
ei'er'e  fiaudi  it  comu,  except  in  the  case  I'f  a  purehewr 
for  va?Me  without  nntice.  A  trespoMW,  therefore,  who 
aC'juires  a  title  to  land  hy  virtue  of  the  SttUute  of  Limi- 
t'tUona  M  bound  hy  any  restrietiee  coveaani  afftctiiig  §»ck 
land,  both  before  and  after  the  tj-ptration  of  the  itata- 
lory  period,  and  a  ptirchdior  frotn  him  is  affected  witi 
ccTtstruHiue  notice  of  the  ctvenant  if  he  accfptt  leu  than 
a  forty  years'  title,  heiitg  content  to  malie  no  inquiry  at  to 
title  hefort  the  dnie  when  hit  vrjvlor'i  poMeMton  be^n. 

Jwli/ment  </ Far  well,  J.  (53  fl'^.  ft.  297,  [lWt.>]  I  Ch. 
y9l),  affimwd. 

This  was  an  appeal  from  a  decision  of  Farwell,  J< 
(reported  53  W.  K  2S7.  [1905]  1  Ch,  391). 

By  a  contract  in  writitig  dated  the  1st  of  Janiutfy, 

1903,  F.  V.  Ncshitt  agreed  to  sell  to  8.  L.  Poita  a 
piece  of  land  at  Leytonstone  for  £;i,200. 

The  contract  provided  that  the  title  shoald  begio 
with  a  conveyance  dated  the  1  lib  of  Auiniit,  1890,  sad 
that  the  purchaser  should  be  deemed  to  have  foU 
notice  of  its  contents. 

An  abstract  was  delivered  on  the  10th  of  Fehrasrf. 

1904.  It  commenced  with  the  convejrance  refsi 
to  in  the  contract,  which  waa  a  oonv^ysooo  fi 

(a.)  Reported  by  J.  I.  SriitLt.so.  Bsq.,  Banirtsr- 
at-littw. 
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Thos.  Headde  to  S,  C,  Dana,  I.  Davis,  and  L,  Levj- 
OS  jottit  tonanta  in  fee  simple.  The  redtals  showed 
tlxat  the  property  had  formerly  been  id  the  possesaiou 
of  Wiu.  T.  T.  Kidd,  and  that  Thos.  Huadde  had 
aoqoired  &  statutory  titli  by  the  poaieiigioii  of  the 
pn»perty  by  himself  and  his  ftithet  for  thirteea  years 
after  Kidd's  death. 

The  ooly  other  abstracted  deeds  were  a  conveyance 
by  8.  C.  Diivit  of  his  share  in  the  property  ts  L.  Levy 
Mid  tlie  conveyance  to  the  vendor,  wbic&  was  dated 
the  29th  of  November,  1:)01,  aad  made  by  I.  Davis 
and  L.  Levy. 

Oa  the  OQcaaion  of  his  porch  aae  the  present  vendor 
hjtd  produced  to  him  a  statutory  deulurdtion  of  the 
poMenion  of  Thos.  Headde  aud  his  father  for 
thirteen  years  before  the  llth  of  August,  ISUO,  and 
their  sncceMora  in  title  siace  that  date  without 
interruption  or  any  auknowledgtueut  of  the  title  of 
any  person  clumin^  unier  Kidd. 

The  abstract  did  not  shov  the  ezisteuce  of  any 
restrictive  covenants  affecting  the  user  of  the  land 
but  the  porcbaser  ascertained  aliunde  that  fie  property 
was  subject  to  restrictive  cove  i ants  contained  in  an 
ittdentnre  of  the  S)th  of  November,  1B67.  Ho  accord- 
iogly  made  a  requisition  to  the  effect  that  he  mast 
be  satisfied  that  these  restriotions  did  not  exist  or  he 
would  be  compelled  to  rescind  the  contract.  The 
vendor  answered  this  reqaisttion :  "  The  vendor 
poichMed  withtiut  notice,  and,  having  regard  to  this 
and  the  fact  that  the  title  is  one  by  adverse  possession, 
these  oovenanta  do  not  now  bind  the  land.''  In  the 
interval  between  the  delivery  of  the  requisitions  and 
thnt  of  the  an s Wei's  the  pm'chaser  receive<l  a  letter 
from  a  solicitor  on  behalf  of  other  freeholders  on  the 
estate  thrcttening  prooeeilings  for  an  injunction  to 
restrain  any  breiich  of  the  covenants.  He  then 
ascertained  that  covenants  similar  to  those  contained 
in  the  deed  of  18G7  had  been  entered  into  by  Kidd  in 
the  conveyance  to  him  in  1872, 

Tbe  present  vendor  on  his  purchase  had  accepted  a 
title  commencing  in  1878.  He  had  no  actual  notice  of 
the  covenants,  but  would  have  obtained  notice  if  he 
had  tDstst«d  on  a  forty  years'  title. 

The  purchaser  took  out  a  summons  asking  for  a 
d«cl»rBtion  that  the  purchaser's  objections  to  the  title 
bad  not  been  sufficiently  answered,  or,  alternatively, 
that  the  title  shown  was  not  one  which  the  purchaser 
on^ht  to  be  compelled  to  accept,  and  for  a  return  of 
the  deposit 

Far  well,  J.,  held  that  the  vendor  had  not  shown  a 
title. 

TJi4  vendor  appealed. 

Jenkins,  K,C,,  and  Mathlia.  for  the  vendor,  the 
appellant. — Psrwell,  J.,  held  that  these  covenants  ran 
with  the  land  in  accordance  with  the  doctrine  in 
Talk  V.  Mvshaij,  2  Ph.  774,  and  that  we  are  bound  by 
them.  Our  titii-  is  not  derived,  however,  from  any 
p«rson  who  derived  title  under  the  covenantor,  but 
from  Headde,  who  had  obtained  a  statutory  title  by 
possession.  So  far  in  every  case  of  this  kind  tbe  title 
has  b<>en  derived  from  the  covenantor.  In  this  case 
the  Statute  of  Limitations  creates  a  parliamentary 
title  and  the  person  possessing  the  ptrliamentary  title 
ceases  to  be  bound  by  the  covenant,  at  any  rate  as  soon 
as  tbe  estate  of  tbe  oovenantor  fails.  The  tlktum  of 
Jewel,  M.K.,  in  Lnndon  and  Soitik-Weitern  Railway 
f.V.  V.  Omnm,  30  "W.  R.  620,  20  Ch.  D.  632,  is  doubt- 
IciB  against  that  view,  but  we  submit  that  this  dictum 
is  inoonststent  with  the  later  cases  of  JJ'iU  v.  Ewin,  3'j 
W.  a.  8-1,  37  Ch.  D.  74,  and  Clet/g  v.  Ilandi,  38  W.  R. 
4  33.  44  Ch.  D,  o03.  In  any  case  the  vendor  derived  title 
through  a  purchaser  for  value  without  notice.  This 
is  merely  an  equitable  tight  derived  from  a  contract. 
lb*  muiioT  obtained  the  legal  estate,  and  thb  is  a  pro- 


tection against  equitable  interests :  Bailey  v.  Barnti, 
42  W.  R.  GG,  [1894]  1  Ch.  25,  A  person  claiming 
the  legal  estate  by  actual  disseisin,  without  coUuaiou 
with  the  truites,  will  not  ba  hound  by  the  trust : 
Gilbert  ou  Uses,  p.  429.  There  can  be  no  distinction 
between  equities  arising  on  trusts  and  equities  arising 
on  contracts, 

Upjohn,  K.G.,  and  Jf»stl,  for  the  respondent.— A 
restrictive  covenant  is  in  the  nature  of  an  equitable 
easement:  London  and  SuuHi'Vl^f stern  Ruihoay  Co,  v. 
Oomm.  This  view  was  followed  in  both  Riigert  v, 
Hotegood,  48  W.  B.  fJo9,  [1900]  2  Ch.  40,5,  and  Formlm 
V.  Barktr,  51  "W.  E,  616,  [1903]  2  Ch.  530.  A  tres- 
passer cannot  get  rid  of  an  eawment  by  acquiring  a 
title  under  the  Statute  of  Limitations,  and  the 
restrictive  covenant  being  in  the  nature  of  ati  ease- 
ment is  equally  binding.  Then  as  to  the  questioo  of 
notice,  a  purchaser  is  bound  to  make  reasonable 
inquiries:  Conveyancing  Act,  1882,  s.  3.  He  has  not 
discharged  this  duty  unless  he  requires  the  usual  title 
— thit  is  to  say,  forty  years:  In  re  Cox  and  Neve,  39 
W.  K.  412,  [1891]  2  Ch.  109.  The  fact  that  he  was 
purcli«singa  possessory  title  did  not  bind  the  pur- 
chaser to  accept  less  than  a  forty  years'  title :  Jai'ohi 
V.  Rt<iM,  49  W.  R.  109.  [1900]  2  Ch.  869.  If,  therefore, 
be  chose  to  accept  less  than  the  full  title,  be  is  affected 
with  notice  of  all  he  would  have  learnt  if  he  had  made 
proper  investigations. 

M'teldin  replied. 

The  fallowing  oases  were  also  referred  to  in  the 
course  of  the  argument :  KeaUi  v.  Lyon,  17  W.  R, 
338,  4  Ch.  App.  218  ;  Madmn  v.  Mackny,  20  W.  B. 
798  ;  Leeeh  v.  Schmeder.  22  W.  R.  U33,  0  Oh.  App.  463 ; 
M'ind:r  V.  Fulcke,  40  W.  R.  31,  [1801]  2  Oh.  554; 
Wilion  V.  Burt,  14  W  R.  748,  1  Ch,  App.  467  ;  fut- 
miiii  V.  Ilarland,  29  W.  B.  707.  17  Ch.  D.  353 ;  Tich- 
burne  v.  Wtir,  67  L.  T.  73.5.  41  W.  R  Dig.  120 ;  J,Khioa 
V.  Howe,  2  8  &  Sm.  472  ;  Becloiaatiad  Commi'saioneri 
V.  Parr,  42  W.  R.  5G1,  [1894]  2  Q,  B.  420;  Burrowt 
V.  AfcCreigkt,  1  J.  &  L.  290;  Boiling  v.  Hobday,  31 
W.  R,  9;  Hay  wood  v.  Brumwkk  Building  Society,  30 
W.  E.  299,  8  Q,  B.  D.  403. 

Collins,  M.R. — This  is  an  appeal  from  a  dedsion  of 
Far  well,  J,  It  has  been  most  clearly  and  succinctly 
argued  on  the  part  of  the  appellant,  but  I  have  oonie 
to  the  conclusion  myself  that  the  learned  judge's 
judgment  is  right,  and,  in  point  of  fact,  so  exhaustive 
does  his  judgment  appear  to  me  to  be  that  I  should 
not  venture  to  add  or  substitute  anything  of  my  own, 
except  that  I  feel  bound,  in  deference  to  the  very 
able  arguments  which  have  been  addressed  to  us,  to 
give  my  decision  in  my  own  language. 

The  question  arises  in  this  way  :  The  vendor  seeks 
to  have  it  declart,^  that  he  baa  made  a  title  which  the 
purchaser  ought  to  accept.  'WhAt  the  vendor  bought 
was  what  he  bimielf  describes  in  his  affidavit  as  a 
squatter's  title,     A  certain  person  had  remained  in 

Eossession  of  Innd  for  more  than  the  statutory  period, 
eginning  somewhere,  I  think,  about  1878,  so  that,  at 
the  end  of  tbe  necessary  time,  he  had  acquired  such 
right  as  arises  under  the  Statute  of  Limitations  in 
favour  of  a  person  who  has  occupied  land  for  the 
statutory  time,  with  the  result  that  the  title  of  the  true 
owner  is  e^ctinguished.  Now  this  purchaser  of  that 
squatter's  title  contented  himself  with  a  squatter's 
title — that  is  to  say,  he  contented  himself  with 
tim'ting  bis  inquiries  to  the  state  of  things 
subsequent  to  1878,  But  when  the  title  was  being 
investigated  by  the  present  purchaser,  he  atcertained, 
tiot  from  any  materials  actually  placed  before  him  in 
the  consideration  of  the  title,  but  from  independent 
infotiiiation,  tha*,  in  point  of  fact  the  person  who 
had  been  dispossessed  by  the  squatter  had  in  the  yet^ 
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1872,  being  then  the  owner  of  the  Icuid  in  qupation, 
entered  into  a  oovenant  with  the  owner  ot  the  sdjoin- 
ing  land  whereby  certain  restrictions  were  plBced  on 
the  user  of  the  land  in  question  ia  the  matter  of 
building.  Having  notice  of  this  oovenftuti  the  pur- 
chsser  addressed  a  requisition  bused  upon  it  to  the 
vendor,  -with  the  reault  that  the  vendor  tontandad  two 
things :  first  of  all,  thiit  it  was  a  matter  that  he  was 
tthfiolutely  unconcerned  with ;  that  any  right  ohiimed 
aj  arising,  or  assot't«d  as  existing,  under  something 
done  by  a  predecessor — meaning  thereby  not  a  pre- 
decessor ia  the  proper  sense  of  the  term,  bat  the 
persou  whoio  right  wiis  extinguished  as  against  the 
squatter— had  ceased  to  exist  by  virtue  of  the  Htdtute 
of  LimitatioDS,  the  squatter  under  whom  the  vendor 
claimed  having  acquired  a  title  paramount  to  any 
preceding  covenants  or  obligations  accepted  or 
imposed  by  the  owner  of  this  property,  so  that  he  wft« 
able  to  pass  the  property  entirely  free  from  any  obli- 
gations incurred  by  former  owners.  That,  inasmuch 
as  the  present  vendor  was  a  putchaeer  from  the 
squatter,  he  received  the  land  discharged  from 
thos«  obligations,  and  was  able  to  pass  it 
on  to  hia  purchaser,  and  therefore  it  was  a 
matter  not  material  to  the  disciisaioii  whether  or  not 
a  former  owner  had  imposed  that  obligntion  upoQ 
himself  and  upon  the  land.  That  was  one  point ;  the 
second  point  was  that,  even  if  it  were  the  fact  that 
what  the  owner  of  the  land  had  done  was  effectu*!  to 
create  a  burden  under  fertain  conditions,  the  vendor, 
at  the  time  when  he  purchased  from  tbe  squatter,  was 
himself  a  puroha«er  for  value,  and  tint  even  if  the 
squatter  hituaelf  had  not  come  in,  as  I  have  already 
said,  entirely  freed  from  any  oblig*tioa,  but  this 
obligation  passed  through  the  squatter  on  to  the  pur- 
chaser from  the  squatter,  still,  unless  that  purchaser 
was  a  purchaser  with  notice  of  the  burden,  he  was 
discharged  froni  it  ;  and  it  was  contended  that  the 
present  vendor  Nesbitt  in  tliis  case  bad  neither  actual 
nor  constructive  notice  of  the  burden.  That  is  the 
second  point. 

With  regard  to  the  first  point  the  question  really 
turns  npon  tliis,  whether  or  not  the  effect  of  the 
Statute  of  Limitations  was  to  vest  in  the  squatter,  at 
the  expiration  of  the  atitutory  p<'riod,  the  land  in  queg- 
tion  discharged  from  the  obligation  of  the  covenant 
which  had  been  created  by  the  owner  whose  title  was 
extinguished.  Unless  that  is  bo,  tlje  burden  of  that 
covenant  was  on  the  land  to  which  tha  squatter  hod 
become  entitled  simply  through  the  extinction  of  the 
right  of  anybody  else  to  turn  him  out,  and  this 
burden  behig  imposed  on  the  land  notwithstaniiing 
his  acquisition  of  it,  every  person  who  took  th  it  land 
would  take  it  subject  to  the  obligation  of  that  covenant, 
unless  he  could  prove  that  he  was  a  purchaser  for 
value  without  notice.  Now  whether  or  not  that  burden 
was  imposed  upon  the  laud  in  the  hand*  of  the  squatter 
depends  upon  the  nttureof  the  obljgiiti on  created  by  a 
restrictive  covenant  entered  into  by  the  owner  of  the 
land.  That  such  a  covenant  was  entered  into  by 
the  owner  of  the  land  whose  right  was  afterwitrds 
extinguished,  before  his  right  was  extinguished,  there 
eau  be  no  doubt  whatever ;  and  if  the  right  created 
by  that  covenant  is  what  the  late  lAaster  of  the  Rolls, 
Sir  George  Jesse! ,  treated  it  as  being— namely,  a.  right 
in  the  nature  of  a  negative  easement,  then  it  is  not 
contended,  or  hirdly  contended,  by  the  appellant 
here  that  a  right  of  this  nature  would  have  been 
estjnguished  on  the  acquisition  of  the  land  by  the 
■qnatter.  It  was  admitted  that  a  squatter  could  not 
take  land  freed  from  positive  logal  easements,  and  I 
understand  it  to  be  admitted  ako  that  if  the  right 
•rising  by  virtue  of  the  restrictive  covenant  was  such 
M  Sir  George  Jeisel  treat«d  it— that  is,  analogous  to 
m  negative  easement— then  the  squatter  would  take 


subject  to  the  paramount  right  created  by  the  obliga- 
tion imposed  by  the  covenant  which  adhered  to  the 
latid  and  which  bound  those  persons  who  baosme 
fts«gnees  of  or  acquired  in  any  way  a  title  to  the 
land.  It  is  suggestied  that  the  eqmitter  waa  never  an 
assignee- he  was  never  a  purohasor — and  that,  there- 
fore, be  does  not  come  under  the  condition  that  a 
purchaser  for  value  with  notice  is  bound  ;  but  that  he 
ii  a  person  who  takes  by  a  title  given  to  him  by  l*w, 
which,  it  is  asserted,  is  piramijunt  to  and  overrides 
auy  such  obligation  as  would  have  attached  if  tli*?' 
prop^'rty  had  passed  merely  by  assignment,  so  th&t 
the  squatter  coming  in  by  operation  of  law  t»kes 
iuilependently  of  and  freed  from  all  such  oullatenl 
obligations. 

Mow,  that  mnst  depend  npon  tbe  statute  it«elf. 
Therefore  we  have  got  to  see  what  the  machitio;y  of 
the  statute  is,  and  what,  in  point  ot  faot,  it  ofFeota. 
Now  the  Statute  of  LiiuitationB,  as  one  would  exp«<.'t, 
does  not  purport  to  atinul  by  lapse  of  time  any  lights 
other  than   those   which    persons  might    have    and 
ought  to  have  exercised  during  the  time.     The  statute 
di)fs  not  begin  to  run  iu  any  case  against  a  person 
until  that  perion  has  been  put  to  what  is  generally 
called  his  right  of  entry.    Unless  the  circumstuncet 
have  br.'en  such  as  to  jmt  the  person  who  is  to  be 
b  irred  by  the  lapse  of  time,  upon  the  assertiou  of  his 
right  the  time  do«s  not  begin  to  run  against  hia. 
All  that  the  Htatutc  does  is  this  :    By  section  34  it 
s«ys    this,    "  At    the    determination  of    tbe    period 
limited  by  this  Act  ta  any  person  for  making  an  entry 
or  distress,  or  bringing  any  writ  of  ijuarf  impedit  or 
other  action  or  suit,  the  right  and  title  of  siicti  person 
to  the  land,   rent,    or  advowsoii,    for  the    reoorevy 
whereof  such  entry,  distress,  action,  orsuitreapectivtly 
might  have  been  miide  or  brought  within  such  period 
shall  be  extinguished,"    That  is  the  whole  right  thitt 
the  squatter  gets,  the  extinction  of  a  titje  ndvcrse  to 
his  own ;  but  how  does  that  affect  the  question  he<e  ? 
What  ma<.^hinery  is  there  in  the  Statute  of  Limita'ioiu 
which  would  ali'ect  the  right  of  a  covenantee  banc? 
the  beneht  of  a  restrictive  covenant !'     Nothing  hu 
been  pointed  out  in  the  Act  which  touches  it  ftt  all. 
There  is  no  reason,  to  begin  with,  in  principle,  why 
it  should  be  touched,  because  unless  and  until  Ihie 
right    of    that    per.ion    has    been    in    Komo     trsy 
impinged  upon,  so  that  he  has  been  called  npon  to 
exercise  his  rights,  it  would  be  clearly  unfair  th»t 
his  rights  should  be  afleoted.    A  person  who  stamU 
simply    with    the    benetit   of   a    negative    easement 
is  certainly  not  put  npon  the  assertion  of   bis  right 
unless  and  until  that  right  has  been  interfered  with 
in  some  way.     It  is  a  matter  of  absolute  indifference 
to  tbe  person  who  owns  the  benefit  of  that  obligatioa, 
who  is  the  ownex  of  that  adjoining  land  over  which 
that  right  exiHts,  until  that  Und  has  been  wwi  ia 
some  manner  inco  Enpatible  with  his  right     It  seemi 
to  me,  therefore,  that  the  principil  point  of  the  da- 
cussion  here  is  whether  or  not  Sir  George  Jetssel  wu 
right  in  the  view  that  he  took,   that  an  obiigatioti 
created  by  a  restrictive  covenant  is  iu  the  nature  of 
a  negative  easement  cveating  a  paramount  right  in 
the  person  entitled,  over  the  land  to  which  it  ro1at«s. 
If  that  is  BO,  then  this  gentleman  by  his  squat  io^ 
simply    acquired  a  right   to   land   subject  to  thu 
inciilent;  and  then,  of  course,  the  burden   uf  that 
incident    wjuld    pass   to   aU   persons    who    beocOM 
a.Hsignees  of  the  laud,  and  the  squatter  is  not  entitM 
to  hand  it  over  freed  from  that  obligation. 

Now,  is  that  the  law  or  nut  ?  To  begin  with,  I  do 
not  think  there  was  anything  inconsistent  with  that 
view  in  the  law  sa  laid  down  in  the  leading  cmb  of 
Tnlk  V.  Mruihay,  though  ni  douht  words  are  used 
there  pointing  to  the  equity  as  arising  from  the  in- 
justice which  would  accrue  if  a  perwni  gettsa^  land 
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at  a  reduced  price  fey  reason  of  a,  restriction  being 
ttcceptod,  were  afterwards  able  to  pass  tkat  land  to 
other  persona  freed  from  tliat  oUigatioQ,  receiving  in 
return  a  fair  price.  That  element,  no  doubt,  does 
enter  into  the  discussion  when  we  oome  to  crittci/e,  as 
we  alwajn  have  to  uriticixe,  the  position  of  a  person 
who  a<;qnirG«  for  value  a  legal  estate  in  that  land. 
Th»  right  created  ia  an  eiitiitable  right,  capable  of 
being  defeated  bj  a  poraoii  wlio  acfjuires  the  legal 
eetAte  for  value,  and  therefore  the  question  aiiaes 
whether,  iu  the  ciruunnstuuces  of  the  caae,  there  is 
something  which  would  make  it  inequitable  for  that 
person  to  avail  himself  of  his  legal  estate.  That,  as 
pointed  out  bj  counsel  for  the  respondente,  ii  au 
inquiry  which  is  inevitable  in  cases  where  you  are 
dealing  with  equitable  rights  and  legal  estates.  But 
that  rloea  not  in  the  least  prevent  the  right  in  ques- 
tion being  what  Sir  George  Jessel  considered  it  to  be 
— namely,  a  burden  imposed  upon  the  land,  and  pww- 
iog  with  the  land,  tmbject,  of  course,  to  this  :  That 
it  luigbt  be  defeated  by  a  purcliaser  for  vtdue  with- 
out notice,  but  in  order  bo  defeat  it  the  burden 
would  be  upon  the  person  who  took  the  land  to 
■how  that  he  had  acquired  it  under  such  conditions 
OS  to  defeat  the  right  as  against  him — uamoly,  that 
he  bad  acquired  it  for  value  and  without  notice. 

Now.  that  being  Sir  George  Jessel's  view  in  tJomm'i 
ratt,  it  seema  to  me  that  that  view  haa  been  adopted 
mor<>  than  once  in  this  court — particularly  in  the  case 
of  RwitTt  V.  Hfustyoixi,  that  haa  been  cited,  although  the 
]iOint  that  arose  in  that  case  was,  strictly,  the  running 
rif  the  benefit,  and  not  the  running  of  the  burden,  as 
has  been  pointed  out  by  the  learned  counsel  for  ttac 
appellant.  Still,  t  think  the  firinciple  which  w,ii 
dealt  with  there  was  not  one  limited  only  to  the 
runfj  in g  of  the  benefit,  but  also  dealt  with  the  run- 
ning of  the  burden,  and  I  cauaot  help  thinking  that 
the  court  there  did  guide  themselves  by,  and  aflopt, 
as  expressing  the  true  view  in  this  mittter,  the  view 
taken  by  Sir  George  Jo«*el  in  'fomitvs  cast.  It  seems 
t<i  me,  therefore,  that  that  view  stands,  not  only  on 
the  gr«at  authority  ot  8ir  Qoorge  Jessel,  but  it  has 
al«o  the  authority  of  this  court,  not  only  in  the  caie 
of  Rogers  v.  fioni/nod,  but  also  in  the  later  ca«e  of 
Formhy  t.  Barker,  which  wua  cited  to  us  this  morning, 
and  I  think  also  in  ffnyiiHtod't  catr.  It  seems  to  uie, 
therefore,  that  the  law  is  clearly  established  in 
ftocordance  with  Bir  George  Jessel' s  view  of  that 
mnttor,  and  that  this  burden  did  remain  on  the  land 
Ittinding  any  person  who  could  not  show  that  he  had 
bought  for  value  and  without  notice.  Therefore  the 
squatter's  title  does  not  help  the  plaintiif  in  this  caNe. 

Now  that  brings  ns  to  the  second  poiut :  Has 
the  plaintifl'  here  shown  —  and  the  burden  is 
ujaoQ  him  to  show — that  having  bought  for  value 
he  lias  bought  without  notice  of  this  incumbrance 't 
Now  there  again  it  seems  to  me  quite  clear 
he  has  not  discharged  that  burden.  Ho  admits  that 
lie  accepted  a  title  commencing  in  187H.  He  was 
entitled  to  demand  a  title  of  forty  years,  and  it  teems 
perfectly  clear  that  if  he  had  insisted  U}xin  a  title  of 
forty  yearH  he  muitt  have  bad  before  him  the  existence 
of  a  oorenant  made  us  late  as  1672  by  the  person 
wbooe  title  was  displaced  and  extinguished,  in  the 
words  of  the  statute,  by  possession  for  the  stiitutory 
p«iod  by  the  person  through  whom  the  vendor  now 
claims.  That  is  equivalent  to  notice.  In  jioiot  of 
fact,  by  reasonable  care  in  demanding  the  title  to 
which  he  was  reitsonably  entitled,  he  muHt  have  dis- 
covered the  fivct  that  there  was  this  burden,  and,  if 
«o,  he  must  be  taken  as  having  bjid  constnictive 
notice  of  it.  It  is  not  even  necessary  to  go  as  far  as 
that,  because  I  agree  with  Farwell,  J.,  in  this,  as  in 
ftU  otli«r  points  of  the  case,  that  the  burden  being 
Qpoti  the  poxohuei  to  show  that  he  had  bought  for 


value  without  notice,  he  has  not  discharged  that 
burden  by  simply  stating  "  I  did  not  push  luy 
inquiries  beyond  that."  Whether  he  coidd  have  dis- 
covered it  or  not  I  do  not  know.  I  believe  that  is  in 
doubt.  But  that  does  not  seem  to  me  to  disobarge 
the  burden,  if  the  burden  is  shown,  and  therefore 
it  appears  to  mo,  on  all  grounds,  that  the  vendor 
ia  not  in  a  position  to  enforce  the  purcliaae  against 
the  purchaser,  and  therefore  the  appeal  fails. 

RoMEB,  L.J.— I  also  have  come  to  the  same  con- 
clusion as  arrived  at  by  Farwell,  J.,  and  for  the 
reasons  given  in  his  very  clear  judgnienti  I  also 
agree  with  what  the  Muster  of  the  BoOs  haa  said,  and 
I  might  be  contented  with  leaving  the  case  as  stated 
in  those  two  judgments,  but,  having  regard  to  their 
importance,  I  desire  to  add  a  few  words  of  my  own 
upon  certain  of  the  points  that  arise  in  the  case. 

In  the  first  place,  with  regard  to  the  general 
doctrine  concerning  a  negative  covenant,  such  as  we 
are  dealing  with  in  this  case,  I  think  that  whatever 
reasons  may  have  been  given  for  the  doctrine  in  the 
earlier  case  a,  and  notvnthst<tnding  the  way  in  which 
the  doctrine  has  been  referred  to  ia  some  judgments 
in  early  cases,  yet  at  the  present  day  the  doctrine 
ought  to  be  regarded  aa  well  settled.  I  think  the  law 
is  that  such  a  covenant,  when  validly  created,  binds 
the  land  in  equity,  and  can  be  enforced  against  sub- 
sequent owners  of  the  land,  subject  only  to  the 
limitations  that,  being  an  equity,  it  cannot  be 
enforced  as  against  a  bond  fide  purchaser  of  the  land, 
that  is  to  say,  of  the  legal  estate,  without  notice, 
This  WHS  clearly  pointed  out  by  Jessel.  M.IC,  in  the 
case  of  Lornlon  mid  South-Western  Rail  way  Co.  v, 
<lomm,  where,  at  p.  6S'.i  of  the  report,  be  says :  "  The 
doctrine,  rightly  considered,  appears  to  me  to  bo 
either  an  extension  in  equity  of  the  doctrine  of 
Sfimcer's  aiie  t«  another  Line  of  CMea,  or  else  an 
an  extension  iu  equity  of  the  doctrine  of  negative 
eoaements,  such,  for  instance,  as  a  right  to  the  access 
of  light,  which  prevents  the  owner  of  the  servient 
tenement  from  building  to  obstruct  the  light."  And 
be  says :  "  This  is  an  equitable  doctrinp,  estabUshing 
an  exception  to  the  ndes  of  common  law  winch  did  not 
treat  such  a  covenant  as  runaing  with  the  land ,  and 
it  does  not  matter  whether  it  proceeds  on  analogy  to 
a  covenant  nmniug  with  the  land  or  on  analogy  to 
an  easement.  The  purr  baser  took  the  estate  subject 
to  the  equitable  burden,  with  the  qnalificatian  that  if 
he  acquired  the  legal  estate  for  value  without  notioe 
he  was  freed  from  the  burden."  The  qualification, 
however,  did  not  alfeot  the  nature  of  the  burden  ;  the 
notice  was  required  merely  to  avoid  the  effect  of  the 
legal  estatis  and  did  not  create  the  right,  and  it  the 
purchaser  took  only  au  equitable  estate  he  took 
subject  t«  the  burden  whether  "he  had  notice  or 
not."  As  i)ointed  out  by  my  lord,  in  subsequent  casea 
that  view  of  the  law  has  beea  adopted  by  this  court. 
Indeed,  to  hold  otherwise  would  lead  to  a  rendt 
which,  in  my  opinion,  would  be  lamentable,  for 
according  to  the  contention  ot  the  appellant,  it 
would  result  that,  while  auy  person  in  occupation  of 
the  land,  claiming  through  the  covenantor,  oven 
thongh  only  a  tenant  from  year  to  year,  or  a  mere 
occupant  by  permission,  would  be  bound  by  the 
the  covenant,  yet  a  squatter  going  into  occupation 
without  any  right  or  any  permission  of  the  true  owner 
could  say  that,  as  between  him  and  the  covnoantce, 
the  laud  was  fr^ed  from  the  covenant.  In  other 
words,  hecoidd  as  against  the  covenantee  sucuessfully 
plead  hia  own  trespass  as  putting  him  in  a  biitter 
position  than  if  he  had  gone  upon  the  land  by  right. 
I  cannot  think  that  the  law  neceaiitates  any  such 
result.  On  the  contrary,  as  I  have  said,  in  my  opinion 
the  negative  covenant  does  bind  the  land  ill  equity, 
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ftiid  I  think  that  with  legird  to  a  eqaatter  dealing  in 
the  first  place  with  the  time  before  that  aquetter  has 
acquired  any  statutory  right  by  lapse  of  time, 
iniionuch  as  he  cotild  not  nay  he  was  a  purchMer 
of  a  legal  estate  without  notice,  he  would  be 
bonnd  by  the  covenant  during  hia  squatting,  and 
that  the  covenant  could  be  enforced  against  him 
if  he  sought  to  break  it  at  the  instance  nua  on  behalf 
of  the  covenantee.  Now,  tkat  being,  in  my  opinion, 
the  position  of  the  squatter  before  he  has  acquired  a 
statntory  right  under  the  Statute  of  Limitatioos,  let 
me  considi^r  what  would  be  the  position  of  the 
squatter  after  a  twelve  years'  occupation  under  the 
statute.  By  that  occupation  he  has  no  doubt 
acquired  a  statutory  title  as  against  the  covenantor, 
or  the  heird  or  assigns  of  the  covenantor,  who  during 
those  twelve  years  has  or  have  been  so  remiss  as  not 
to  eject  him ;  but  he  does  not  thereby  of  necessity 
become  entitled  to  hold  the  Iirnd  free  from  the 
obligation  of  the  negative  covenant.  That  obltgattou 
was  one  existing  against  the  title  of  the  true  owners 
of  the  land  Tiie  right  of  the  true  owner,  no  doubt, 
has  gone  as  against  the  successful  equalter,  who  has 
acquired  a  title  against  him  uiider  the  statute,  bat  the 
equitable  right  of  the  covenantee  still  exists.  It  was 
not  a  right  thiit  could  be  barred  by  the  operation  of  the 
Statute  of  Limitations  in  favour  of  the  statutory 
squatting  owner.  The  covenantee  was  not  an  assign 
of  the  land,  or  of  any  part  of  the  land,  or  of  any 
estate  in  the  land  which  was  capable  of  being  barred 
by  the  operation  of  the  Stattite  of  Limitations ;  nor 
was  the  covenantor  a  trustee  in  any  sense  of  the  land 
for  the  covenantee,  or  of  any  part  of  it,  or  of  any 
estate  in  it.  The  covenantee  could  not,  directly  or 
indireotly,  by  any  person  representing  him  and  his 
right,  in  respect  of  that  right  under  the  restrictive 
covenaut,  take  proceedings  to  recover  possession 
against  the  iquiitter  during  the  twelve  years, 
mid,  in  the  caie  I  um  considering,  the  coveuautee 
would,  in  my  opinion,  be  no  more  barred  by  thfi 
operation  of  the  Statute  of  Limitations  by  not  tiking 
proceedings  against  the  squatter  during  the  twelve 
years  than  he  would  have  been  barred  Viy  not  taking 
prooeodiugs  against  the  true  owner  had  that  true 
owner  remained  in  possession  during  that  period. 
There  h  a  fallacy,  as  it  appears  to  me,  in  the  argu- 
ment of  the  appellant,  and  I  thick  it  is  this  r  Tbe 
argument  seems  to  assume  that  the  statutory  owner 
becomes,  at  the  end  of  the  statutory  period  of  limita- 
tion, in  the  same  position  as  if  be  had  ousted  by 
statutory  title  all  the  jirior  owners  of  the  estate  so  as 
to  destroy  all  negative  covenants  validly  created  by 
them.  That  is  not  so,  If  A.  being  really  entitled  to 
land  onsts  by  his  superior  good  title  one  B.  who  hai 
created  restrictive  covenants,  or  purported  to  create 
them,  at  a  time  when  B.'s  title  wag  bad  as  against  A., 
then,  of  course,  when  A  recovers  poBseasion  he  is  not 
bound  by  the  restrictive  covenants,  for  they  were  not 
originally  validly  created  as  against  him  (A.)  ;  but  if 
A.  IB  admittedly  the  true  owner  in  tee  in  poeses'ion 
of  the  land  at  tbe  time  when  be  enters  into  valid 
restrictive  covenanta  binding  the  land  in  equity,  then 
A  subsequent  squatter,  even  when  he  ultimately  by 
twelve  years'  ocLtupation  becomes  entitled  to  the  land 
as  against  A.,  or  lua  heirs  or  assigns,  cannot  say  or  be 
heard  to  aay  that  A.  had  no  right  to  enter  into  the 
covenants  originally,  or  that  those  covemantt  never 
had  any  vaUdity  as  against  him,  the  squatter,  or  ceased 
to  have  validity  directly  the  twelve  years  elapsed.  And 
certainly  a  squatter,  who,  if  he  did  not  know  of  the 
restrictive  covenants  validly  entered  into  by  the  true 
owner,  at  best  could  only  say  that  he  did  not  know  of 
them  then,  because  he  made  no  Inquiry  as  to  the  title 
before  he  squatted,  cannot  say  that  he  is  in  the 
position  of  a  purdmser  of  the  land  for  value  without 


notice.  So  to  hold  would,  in  my  opinion,  be  mrMt 
unjust  towards  the  coveuautee,  and  leal  ta  wh&t 
appears  ti  me  would  be  most  undesirable  conse- 
quences aflfeoling  many  estitet  in  this  country  now 
usetixUy  regulated  by  such  restrictive  covanants  as  I 
am  considering,  Th»t  being  so,  it  remains  to  h% 
considered  whether,  in  the  present  case,  the  vendor, 
or  hi«  vendor,  was  a  purchaser  for  v^ttt  without 
notice.  Now,  in  my  opinion,  if  a  purchaser  choo««t, 
either  by  agreement  with  the  vendor  or  otfaerviwv  to 
take  less  than  a  forty  years'  title,  he  cannot  fay  so 
restricting  his  investigation,  and  by  not  inqniring 
into  the  title  for  thepa't  of  the  period  I  have  referred 
to,  say  that  be  was  not  affacted  with  notice  of  equitiea 
ailccting  tbe  land  that  he  would  have  ascertained  by 
reasonable  inquiries  into  that  part  of  the  titl«.  Tbe 
appellant  seems  to  contend  that  the  cose  where  m 
vendur  has  acquired  a  title  merely  by  poaiwaioD 
under  the  Statute  of  Limitations  is  to  be  treated  ■■ 
au  exception  to  the  rule  I  have  indicated,  anil  tlwt  « 
t'espisser  who  has  acquired  a  good  title  by  saooessfnl 
trespass  for  twelve  years  or  more  is  not  bound,  or 
should  be  treated  as  not  being  bound,  to  insk« 
aoy  inquiries  whatever  as  to  an  earlier  title,  bat  is 
to  be  treated  as  it  he  were  in  the  ]>otition  of  m 
persnn  who  had  purchased  without  notice  after 
making  pro]'er  inquiry  as  to  title.  I  c»anot 
agrea  with  that  contention  of  the  appellant.  1 
cannot  see  why  a  successful  trespasser  f'jr  twelve 
years,  or  a  purtjiaier  from  him,  should  ba  place<l  in  • 
better  position  than  an  ordinary  owrer  or  vendor,  or 
a  purchaser  from  such  ordinary  vendor.  I  do  not  see 
taut  he  is  entitled  to  be  regarded  as  being  in  may 
peculiarly  favoured  position.  That  being  sa,  ia  tbe 
present  case  neither  the  present  vendor  nor  tbe  Tender 
to  htm  can  say  he  was  a  purchaser  without  notiao. 
If  the  present  vendor  or  hii  vendor  had  insisted  on  a 
proper  title,  in  regard  to  length,  beiug  given  to  lum. 
or  had  made  proper  inquiries  into  that  title,  it  10  oliwi 
that  he  must  have  ascertained  the  oxistence  of  lbs 
negative  covenants  in  qiieation.  It  certainly  it,  in 
my  opinion,  for  the  vendor  in  this  case  to  prove  the 
plea  of  purchaser  for  value  without  notice  Mi  lu* 
behalf,  or  on  behalf  of  the  vendor  to  him.  He  iuM 
not  discharged  the  onus  cast  upon  him.  For  tbeae 
Teagons  I  tktuk  the  appeals  fails. 

OozgNB-HARDT,  L.J. — I  Km  of  the  same  opiiuoa. 
and  I  so  entirely  agree  with  all  that  was  nid  by 
Farwell.  J.,  in  his  judgment,  and  with  the  jndgiDMtt 
of  the  Master  of  the  Rolls  and  Burner,  L.J.,  tliat  I 
almost  doubt  whether  I  ought  to  occupy  even  •  few 
minutes  of  the  time  of  the  court,  but  having  reg&rd 
to  the  great  importance  of  the  L-ose,  perhaps  it  is 
right  that  I  should  add  a  few  words. 

The  suggestion  which  is  at  the  root  of  the  Appel- 
lant's argument  is  this  :  That  a  «qualter  can  whoUy 
disregard  restrictive  covenants  affecting  the  bnildiBg 
estate.  That  is  so  startling  a  propositioin,  and  so 
wide  reaching,  that  it  must  be  wrong.  Tbe  vulue  of 
ettates  in  the  neighbourhood  of  London  and  all  large 
towns,  and  the  amenity  of  those  estates,  depends 
almost  entirely  upon  the  continuance  of  the  tnotual 
restrictive  covenants  atf'ecting  the  user  and  the  enjoy- 
ment of  the  property,  and  wben  we  are  told  that  the 
squatter,  notwithstanding  that  he  is  a  mere  tret- 
passer,  is  to  be  in  adifftireut  and  a  better  position  from 
that  occupied  by  a  person  deriving  a  title  Strictly 
through  the  original  covenantor,  one  feels  thsit  tben 
must  be  on  answer  to  the  ai^gument,  and  I  think  th« 
elaborate  discussiou  and  invesdgation  of  the  authori- 
ties makes  the  answer  quite  plain.  A.  lestriottvs 
covenant  of  this  kind,  or  rather  tbe  bcoafit  of  a 
restrictive  covenant  of  this  kind,  is  a  pamnouot  light 
of  the  nature  of  a  negative  easement  not  in  aay  way 
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cspkble  of  being  affected  bj-  the  provisions  of  the 
fifaituie  of  Limitationi  on  which  the  squatter 
relies.  Tbe  only  rights  extiDguished  for  the 
benefit  of  tbe  8qu&tt«r  uuder  aeotion  34  are  those  of 
persons  who  might  have  brought  during  the  stututory 
period,  but  did  not  in  fact  bring,  an  action  to  recover 
pOlMdSiDn  of  thu  land.  But  the  person  entitled  to 
tbe  benefit  of  a  restrictive  covenant  like  this  never 
h»d  may  cause  of  action  which  he  could  have  brought, 
beouae  uuless  and  until  there  is  a,  breach,  or  a 
threatened  breach,  of  such  »  covenant,  it  is  imixissib'e 
for  the  person  entiUeii  to  the  benefit  of  it  to  bring 
Avy  aotioa.  It  ftppeora,  therefore,  ao  far  as  the 
squatter  lumielf  wu  concerned,  both  during  the 
currency  of  the  twelve  years,  and  after  the  expiration 
of  the  twelve  yeara,  there  would  he  no  posailile 
Miawer  to  the  cJaim  of  anybody  soekiug  to  enforce 
tbe  daicD,  in  fact  thore  would,  so  fur  as  be  is  con- 
cerned, bs  no  difference  between  this,  which  waa  in 
the  nature  of  an  equitable  eaaement,  and  a  legal  ease- 
ment atrictly  and  properly  ao  called.  But  although 
tbe  aquatter  took  this  property  subject  to  this  equit- 
able burden,  it  oiay  be,  of  course,  in  spite  of  that,  that 
the  present  vendor,  who  purchased  from  or  through 
the  gq natter,  may  be  able  to  say  that  the  burden  does 
not  affect  the  property  in  his  hands.  But  what  must 
he  prove  in  order  to  claim  thi«  exemption  ?  He  must 
prove  that  he  is  a  ptirchaser  for  value  without  notice. 
If  hesuuply  pleaded  in  the  old  days  "I  am  a  pur- 
chaser for  value,"  such  a  plea  would  have  iieeii 
demurrable;  he  must  go  further  and  allege  and  prove 
that  he  was  a  purchaser  for  value  without  notice, 
Now  can  the  present  vendor  allege  and  prove  that  'f 
I  think  not.  It  is  not  necessary,  of  course,  to 
prove  actual  notice.  That  has  not  been  contended. 
Sat  if  a  purehaaer  chooges  to  take  a.  title  without 
making  full  inquiries,  he  cannot  be  allowed  to  aay 
that  he  had  no  notice  of  that  which  n  full  abstract 
would  have  diiclosed.  On  tbia  point  the  obaervations 
of  North,  J.,  in  Cox  and  Neve's  Coutrttrf-,  and  the 
pSHSgea  which  have  been  referred  to  in  [1^!)!]  2  Ob., 
p.  117,  are  so  much  in  point  that  I  may  venture  to 
leixl  them;  *'I  must  tay  I  dissent  entirely  from  the 
proposition  that  the  purchaser  would  have  taken  the 
property  free  from  the  restrictive  covenant  if  ho  had 
made  no  inquiry.  On  the  contrary,  I  think  ho  would 
have  been  bound  by  it,  and  for  this  reaaon  He  had 
■greed  by  tbe  bargain  contained  iu  the  cou- 
ditions  of  eale  to  accept  a  title  of  leas 
than  forty  years.  That  cannot  relievo  him 
from  all  knowledge  of  the  prior  tiUn,  or  it  would 
come  to  this — that  if  a  man  was  content  to  porchnse 
property  on  the  condition  that  ho  should  not  inquire 
into  the  title,  he  would  acquire  a  title  free  from  any 
restrictions,  and  would  not  have  conHtructive  notice 
of  any  inciunbrance,"  Of  course  tbe  law  does  not 
permit  of  aoTtbing  so  absurd  as  that,  and  I  should  be 
Borty  to  think  that  there  could  he  nowadays  any  real 
dosbt  upon  tbat.  In  the  case  of  a  lessee  the  law  has 
gone  possibly  one  step  further,  because  in  Putmitn  y. 
Uarland  it  has  been  held,  and  so  far  as  I  know,  it  has 
nenrer  been  queationed,  tbat  a  leasee  ia  coimcted  with 
notice  of  any  reatrlctive  covenants,  the  existence  of 
which  he  would  have  learned  if  he  had  investigated 
the  lessor's  title.  Even  though,  since  the  year  1874, 
the  letaee  is  not  entitled  under  an  open  contract  for  a 
laaae  to  require  the  production  of  the  lessor's  title,  a* 
Sir  George  Jetsel  in  that  case  said,  that  alteration  of 
the  taw  did  not  really  prevent  or  interfere  with  the 
applioatioB  of  Tuik  v.  Moxhtttj,  If  the  lessee  wanted 
to  6BOI(pe  from  tbat  obligation  he,  in  agreeing  to  take 
the  lease,  should  have  required  the  production  of  the 
IcMor'a  title.  8o  that  the  doctrine  bos  been  extended, 
and  I  venture  to  think,  properly  extended,  not  merely  to 
a  case  where  a  purchaser  under  an  open  contract  would 


get  notice  of  the  docnment,  but,  at  least  iu  the  case  of  a 
lease,  to  a  case  where  a  purchaser  under  an  open  eon- 
tract  would  not  be  entitled  to  require  production  of 
the  documents  which  alone  could  give  him  notice,  I 
think  tbat  a  squatter,  who  haa  been  in  possesaion  for 
more  than  twelve  years,  ia  certainly  in  no  better 
position  than  any  other  person.  He  cannot  make  a 
good  title  without  making  and  delivering  a  full 
iibstraot  extending  over  the  full  period,  and  if  the 
purchaser  is  willing  to  take  a  title  depending  upon 
the  Statute  of  limitations,  and  the  effect  of  section 
34,  be  must  take  such  title  as  the  vendor  has,  whiah 
is  a  title  subject  to  the  equitable  burden,  as  it  is  often 
called,  by  analogy  to  Talk  v,  Muihay,  except  in  so  far 
08  it  can  be  shown  that  the  equitable  burden  haa  been 
got  rid  of  by  means  of  a  purchaser  for  value  without 
notice. 

For  these  reasons  I  think  the  appeal  fails  and  must 
be  dismissed. 

Solicitors,    ffarrii,   Chetham,  tfc  Uohen;     Granville 
Smith,  CoUtnan,  Settt  A  Co, 


From  Cban.  Div.  y 

(Vaughan  Williams,  Stirling,  and  f  Dec  20. 

Cozens -Hardy,  L.JJ.)  J 

In  re  GiiPY. 
Major  tr.  Harness,  {a.) 

Praclkr—Jiiilf/ment— Order  that  plititdtff  do  reajver  a 
iitni  o/  muiiei/ — Fimr-ilaij  order — EnfurHag  uriler — 
n.  H.  C  ,  ISSa.  oTd.  42,  r.  3  ;  ord.  41,  r.  3. 

Jadjjmrnt  in  an  adion  f><T  n  hrearh  of  trtut  tout  givru 
in.  thu  fnrm  that  tht  phih\ti_ff  do  recover  a  gam  <>/m'mt:y. 
The  plaiutif  3iihi(<iiieatltj  ttbtairud  u/out-dty  tirder  for 
jiayment  nftliii  3<iia, 

[hid,  on  uppeiil,  that  the /onr-diiy  order  must  be  dis' 
chiiri/ful,  thf  aiurt  hnuinfj,  mvUr  the  old  'iinnmon  law 
practice  na  it  txiiltd  hrfum  the  Judiatlure  Act,  nt  jurts- 
diciion  to  iujiphmeiit  an  order  for  the.  recuvery  of  a  gam 
of  money  hf  a  four-day  order,  while  rale  3  of  urdtr  42 
did  not  apply,  at  n  four- day  order  wag  nut  a  mode  of 
en/iirciiig  tlit  oriyinal  order  but  teat  an  addUion  or 
suiiplmncnt  to  it. 

This  was  an  appeal  from  a  decision  of  Buckley,  J. 

By  the  judgment  in  the  action,  which  was  dated 
thi*  ^Hh  of  August,  1 1)0<>,  the  court  declared  that  the 
defandant  Harness  had  (committed  a  breach  of  trust 
in  the  sale  and  apphcatioQ  of  the  aum  of  £1,200  4 
per  cent.  Debenture  Stock  in  the  Midland  Railway 
Co.,  referred  to  in  tbe  statement  of  claim,  and  it  was 
ordered  that  the  plaintiiF  do  recover  from  tbo  said 
defendant  the  sum  of  £1,24H  lis.,  being  the  loas 
occasioned  to  the  trust  estate  after  deducting  certain 
payments  already  made  by  the  defendant  Harness, 
and  that  the  said  defendant  do  pay  to  the  plaintiff 
his  coata  of  the  action. 

By  an  order  dated  the  6th  of  November,  1905, 
made  by  Buckley,  J.,  in  chambera  upnu  the  ajipliua- 
tion  of  the  plaintiff,  it  waa  ordered  that  the  defendant 
Haruesa  do,  within  four  days  after  service,  pay  to 
tbe  plaintiff  the  sum  of  £1,501  Is.,  being  the  amount 
of  the  judgment  with  interest  and  costs. 

The  defendant  moved  to  discharge  this  order. 

Buckley,  J.,  was  of  opinion  that  the  case  was  with- 
in the  words  of  ord.  42,  r.  3,  and  accordingly  dii- 
missed  the  motion. 

Tbe  defendant  appealed. 

By  ord.  42,  r.  3  :  "A  Judgment  for  the  recovery  by 
or  payment  to  any  person  of  money  may  bo  enforced. 

{a.)  Reported  by  J.  I,  Stibuwo,  Esq.,  Barrister - 
at-Law> 
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by  any  o(  the  modes  by  which  a  judfjment  or  decree 
for  the  payment  of  money  of  any  court  whoae  juriii- 
dioSon  ia  transferred  liy  the  pi*incip»l  Act  might 
have  been  entorced  at  the  panning  thereof." 

By  ord.  41,  r.  5 ;  "  Erery  judgment  or  order  made 
in  any  cause  or  matter  requiring  any  person  to  do  an 
act  thereby  ordered  ghitll  utate  the  time,  or  the  time 
after  aervica  of  the  judgment  or  order,  within  which 
the  Rut  is  to  be  done,  and  upon  the  copy  of  the  jiidg- 
inent  or  order  which  shall  b?  sar»ei  upon  the  perion 
raqtiired  to  obey  the  same  there  shall  be  indorsed  a 
memorandum  iu  the  words  or  to  the  effect  following, 
vij!.  :  'If  you,  thy  within  named  A.  B,  neglect  to 
obey  this  j  migment  [or  order]  by  the  time  thprain 
limited,  yon  will  be  liable  to  process  of  execution  for 
the  purpose  of  compelling  you  to  obey  the  sam? 
judgment  [or  order].' " 

Oave,  K.C.,  and  /iiwrnoofe,  for  the  appellant. — The 
oonrt  has  no  jurisdiction  to  make  a  lour- day  order 
where  the  original  order  i<  in  the  form  that  ths 
plaintiff  do  recover:  DrewtU  v.  Eilwttnh,  26  W.  B. 
60,  U2  i  nulbtrt  v.  CalheaH,  [1894]  I  Q.  B  'lU  42 
W.  R.  Dig  34.  Hnle  3  of  order  42  does  not  apply 
here,  as  to  make  a  four-dty  order  when  there  is  no 
order  for  payment  is  not  to  enforce  the  original  ordisr 
bat  to  add  something  to  it. 

CtiniU't,  for  the  plaintifT. —  Dreiv^  v.  E-lwards  was 
decided  before  rule  J  of  order  42  was  made.  Hera 
there  is  a  deularation  that  the  defendant  hai  com- 
mttted  a  brescb  of  trust,  whieh  di-tioi^uisbes  the 
present  case  from  both  Drewett  v.  Edwarih  and 
HalhuTt  T.  Catkcart.  The  judgment  is  for  tha 
recovery  by  a  person  of  a  sum  of  money,  and  accord  • 
iug  to  ord.  42,  r.  3,  it  m»y  be  enforced  in  any  mode 
by  which  a  judgment  or  decree  for  the  payment  of 
money  could  have  been  enforced  before  the  passing 
of  the  Judicature  Act. 

No  reply  was  called  for. 

VATKHiAJf  WiLLIAiia,  L.J,— I  think  that  this  appeal 
must  be  allowed.  So  far  as  the  practice  is  con- 
cerned the  ciise  cited  to  ua  of  Dreuiett  v.  Edwarih, 
which  was  a  decision  of  the  Court  of  Appeal,  is  really 
an  authority,  t  am  aware  that  that  caie  was  decided 
before  rale  .')  of  order  42  was  made,  but  that  case  abowii 
as  plainly  as  possible  that  according  to  the  practice  at 
common  law  an  order  that  the  plaintiiF  dii  recover 
could  not  be  supplemented  by  «  four-  d*y  order  ;  and 
in  the  Chuncerj'  Division  they  did  not  use  that  form 
of  order  at  all.  Dreivetl  v.  EdwarJn  was  foil  iwed  in 
the  Queen's  Bench  Division  by  Ilalbfrt  and  Croive  v, 
Cathcart,  and  though  the  latter  case  deals  with 
Mqaestration,  it  did  lay  down  in  an  emphatic  manner 
that  &a  order  that  the  plaintiff  do  recover  a  lium  of 
money  could  not  be  followed  by  a  four-diy  order. 
Buckley,  J.,  gays  that  ho  docs  not  quite  understand 
the  earlier  part  of  the  judgment  of  WiUs,  J.,  in  that 
case.  I  think  be  can  only  mean  that  he  does  not 
understand  why  Wilh,  J.,  decided  as  he  did,  because 
the  words  of  the  Judgment  are  very  pUin  indeed.  The 
only  thing  we  have  to  deal  with  here  is  the  language 
of  rule  3  of  order  42,  which  Buckley,  J.,  dealt  with 
in  his  judgment,  and  on  which  I  think  he  intended 
to  base  his  judgment.  [His  lordship  read  the  rule.] 
Baokley,  J.,  says  that  this  case  comes  within  the  very 
words  of  that  rule.  I  do  not  agree  with  him  there. 
In  the  first  place  I  agree  with  the  argument  that 
was  addresiea  to  us  by  counsel  for  the  appellantj 
that  to  make  a  four-  day  order  is  not  to  enforce  un 
original  order  that  the  plaintifT  do  recover.  In  my 
judgment  it  is  to  add  a  new  ordiT  to  the  original 
order.  Further,  it  would  not  be  true  to  say  that  a, 
fonr-day  order  so  far  as  it  Hxes  time  is  an  order 
which  ought  in  the  ordtuaty  course  to  have  been 


added  to  an  order  that  the  plaintiff  do  recover.  Not 
only  have  I  never  known  such  a  thing  done,  but  it 
would  ia  fact  defeat  the  very  object  of  taking  aa 
order  in  that  form.  Plaintiffs  aro  sometimes  Tetj 
aniious  to  get  an  order  in  that  form  becanaa  it 
enable)  them  to  get  immediate  executiou.  There  is 
a  manifest  difference  between  an  order  for  piyment 
by  a  trustee  and  an  order  that  the  plaintiff  do  recover 
in  considering  ths  question  what  may  be  done  to 
complete  or  aapplfiment  or  perfect  the  order,  In  this 
particular  case  we  do  not  know  what  led  the  plaintiff 
to  take  the  order  iu  this  iann,  but  we  know  that  he  did 
so.  We  also  know  that  it  the  plaintiff  had  not 
brought  the  order  to  the  registrar  in  that  form,  the 
registnir  would  never  have  maiie  it  in  that  form,  I 
think  that  this  appeal  must  be  allowed  with  coita. 

Stielikg,  L.J. — I  am  of  the  same  opinion.  The 
judgment  which  was  given  in  this  case,  _aft«r  a 
decuiration  that  the  defendant  had  committed  s 
breich  of  trust,  proceeded  to  order  that  the  plaintiff 
do  recover  from  the  defendiuit  a  certain  sum  "Df 
money,  being  the  amount  of  the  loss  occasiot)«d  to 
the  trust  ejtate.  That  judgment  having  bean  given 
on  the  3th  of  August,  1U05,  su'iaequently  an  appUot- 
tion  was  made,  to  which  the  learned  judge  aooed«d, 
that  that  order  be  supplemented  by  making  an 
order  that  the  defendant  Harness  do  pay  to  the 
plaintiff'  within  four  days  of  service  of  the  order 
then  mide  the  sum  of  £1,301  Is,  That  order  is 
now  appealed  from,  and  the  question  is  whe'her 
the  learned  judge  had  power  to  make  such  an 
order.  The  judgment  is  one  by  which  it  is  ordered 
that  the  plaintiff  do  recover  a  certain  sum  of  monej'. 
Now,  rule  3  of  order  42  provides  as  follows,  [His 
lordship  read  the  rule,  and  continued  :]  A  judgment 
for  the  recovery  by  the  plaintiff  from  the  defendant 
of  a  sum  of  money  was  a  form  of  order  which,  prior 
to  the  Judicature  Act,  1873,  was  not  adopted  by  the 
Court  of  Chancery.  It  was  a  form  of  order  which, 
prior  to  the  Judicature  Act,  was  peculiar  and  appro* 
priate  to  the  courts  of  common  law.  In  order,  there- 
fore, to  ascertain  how  such  an  order  can  be  enforced, 
we  have  tu  consider  how  such  an  order  could  have 
been  enforced  in  the  common  law  courte  at  the  time 
when  tha  Judicature  Act  was  passed.  Could  each  aa 
order  have  been  enforced  in  the  common  law  ooarts 
by  a  supplementary  order  directing  payment  witbia 
a  limited  timoT  We  have  been  referred  to  two 
authorities  which  show  that  that  could  not  be  dons. 
Drewett  v.  Edtaardt  is  a  decision  of  the  Court  of  Appeal 
subsequent  to  the  Judicature  Act,  and  is  l>indtng 
on  ua,  and  Jfulhtrt  v.  Calheart  is  a  more  recent 
decision  to  the  same  effect  of  a  Diviidonal  Court,  while 
no  case  ts  cited  to  the  contrary.  It  Mem*  clear, 
therefore,  that  a  judgment  for  recovery  of  a  mm  of 
money  could  not  be  supplemented  by  an  order  for 
payment  within  a  limited  time.  Prom  that  pomt  of 
view  the  order  of  the  learned  judge  cannot  be  juftiSed. 
But  reference  was  made  to  ord.  41,  r.  ^.  [His  lord- 
ship read  the  rule.]  It  is  said  that  the  ootiit  has 
jurisdiction  under  that  rule  to  make  such  a  supple- 
meotal  order  as  we  have  here.  I  think  not.  I  agn* 
with  counsel  for  the  appeUant  that  making  (ucn  a 
supplemental  order  is  not  enforcing  an  order  alreAdy 
made.  It  is  making  an  additional  and  uiother 
order,  which  apjiears  to  me  to  be  contrary  to  the 
practice  of  the  court  in  such  a  case  oa  Uii*. 
As  regards  the  argument  that  the  declaration 
in  the  first  part  of  the  judgment,  that  the  defendent 
was  a  trustee  and  had  committed  a  breach  of  truit 
distinguishes  this  ca-so  from  the  two  cb»»-  ■  ''•  ■'  't 
appears  to  me  that  declaration  cannot  aff< 
stmotion  of  the  order  in  the  latter  part  ot  ;  _  ,  ^'- 
meut.    If  it  is  desired  to  pursiie  the  remedies  wbicb 
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under  the  Debtors  Act,  \BG9,  are  still  available 
B^amat  trustees  who  are  ordered  to  ptty  luouey  in 
their  possession  or  under  their  control,  the  parties 
most  be  careful  to  select  that  form  of  order  which 
■wms  formerly  adopted  in  the  old  Court  of  Chaooery, 

CoZKJra-HARDY,  L,J.  — 1  agree.  It  se^ms  to  me 
that  there  uever  was  a  time  at  which  in  any  court  a 
judgment  for  the  recovery  of  a^uoi  of  money  in  those 
■words  Lould  have  been  enforced  by  a  four-dfty  order. 
In  the  language  of  Brett,  L.J.,  in  Drtweil  v.  Edwardi, 
the  four-day  order  was  made  in  equity  to  supply  a 
tlelicienoy  in  the  decree  which  might  have  coutaiued 
-what  was  given  in  the  four-day  order.  The  judgment 
ubtained  here  is  uot  a  judgment  which  ever  did  or  could 
name  a  day,  and  so  there  is  no  deficiency  to  supply. 
That  was  really  the  principle  upon  which  Wills,  J., 
proceeded  in  Hutbert  and  Crotat  v.  Cat  heart.  He 
iwtyt :  "  The  judgment  is  not  an  order  to  pay  money ; 
and  for  a  master  to  order  that  the  uu!ittccessful  party 
shall  pay  the  sum  reoovared  within  a  cortaio  time  is 
totally  to  alter  the  nature  of  tho  remedy."  For  the 
reasoiu  given  by  my  lord  and  Stirling,  L.J,,  I  think 
this  appeal  must  be  allowed,  and  I  can  only  regret 
that  Buckley,  J.'g,  attention  was  not  called  to  the 
cage  of  Dremett  v.  Edward$,  which  is  a  decision  biudiug 
en  ns  in  principle,  although  it  is  quite  true  that  role 
3  of  order  42  was  not  then  in  force. 

Solicitors,  Skirk,  Edmird»,  &  Co, ;  B.  Dade  &  Co, 


Nov.  22. 


Prom  K.  n.  Div.  ) 

(Gt^llins,  M.B.,   and  Romer  and  [ 
SSatheWi  Li.JJ.l  ) 

BAHNATyWE  V.  MaCIvES.   (a.) 

I'riHcipal  and  aytnt  —  Monti/  borrowed  bij  agent  on 
ItehalJ  of  priaeiptt!  witli'iui  iiitihoritij — Appliaition  of 
fnoney  In  diKhargr.  of  prlneipitl'e  legal  linhiUtits — 
Right  o/hit'ler  to  recovrr  from  priii'-Jpal. 

All  agent  of  thr  dKff.ndunt  firm  borrowed  iivmeg  frmn 
tKe  plaintiff  vtt  hthulf  nf  the  firm,  hitt  withuiit  having 
nni/  authority  fmm  thean  to  to  do,  and  upplieii  the  mnney 
80  borrouird  iu  ditcharging  legal  liabilities  of  tht  firm, 

IIthi„  tlutt,  by  virtue  uf  Ihr  cgiiiltiblc  principle  tt'tttd 
bt/  Lord  Se! borne,  L.O.,  Mr  Blackburn  Building  Society 
t'"  Ciiuliffe.  Brooks,  &  Go.,  ai  [F.  M.  98,22  Ch.  It.  (II, 
the  phiiniiff  wai  entitled  to  recover  from  ttit  defcndtnit 
the  tnoney  io  borrowed  and  to  applied. 

Appeal  by  the  plaintiff  from  the  jmlgment  of 
Orantliant,  J.|  at  the  trial  of  an  action  without  a 
jury. 

The  ucUon  was  brought  on  a  bill  of  exchange  or, 
in  the  atteinative,  for  iuouey  lent. 

The  plaintjtf  was  a  ship  and  insurance  brjker 
carrying  on  busioess  in  London.  The  defendant  lirm 
were  also  ship  and  insurance  brokers,  carrying  on 
business  at  Liverpool  and  having  a  branch  business 
ia  London. 

Between  the  months  of  March  and  May,  1904,  tUe 
manager  of  the  defendants'  London  branch,  named 
Hudson,  applied  to  the  plaintiff  for  advances,  stating, 
but  without  having  any  authority  so  to  do,  that  be 
waa  borrowing  on  Mhi^f  of  the  defendant  tirm,  and 
tho  plaintiff  accordingly  gave  him  cheques  for  suniii 
amounting  to  £3M).  Hudson  paid  the  greatcT  part 
of  the  sums  ho  advanced  into  a  banking  account 
which  the  defendant  firm  kept  with  a  London  bank, 
and  on  which  he  had  authority  to  draw.  Nearly 
the  whole  of  the  amount  ho  paid  into  the  banking 

(ff.)  B«ported  by  F.  G.  Eucker,  Esq.,  Barrister- 
at-Law. 


scoouut  was  used  by  Hudson  iu  discharging  the 
liabilities  of  the  firm,  and  even  that  part  of  tbc  sums 
advanced  which  he  did  not  pay  intij  tho  bunk  was 
ftltplied  by  him  to  the  purposes  of  the  tirm.  Sub- 
sequently Hudson  accepted  in  the  name  of  the  tirm  a 
bill  of  ejtchaugo  drawn  by  the  plaintiff  for  £370  lOs., 
being  the  amount  of  the  sums  advanced  with  interpst. 

The  defence  was  that  Hudson  hud  no  implied 
authority  to  borrow  money  on  behalf  of  the  defendant 
firm,  and  that  the  defendant  firm  kept  him  supplied 
from  time  to  time  with  sufficient  money  to  cover  the 
habUitias  of  the  branch. 

At  the  trial  the  defendants  negatived  implied 
authority  to  borrow  by  giving  evidence  to  the  elTect 
that  it  was  not  necessary  or  customary  for  a  partner 
in  a  firm  of  ship  and  insurance  brokers  to  have 
authority  from  his  co-partners  to  borrow  money. 

For  the  plainti6F  it  wa^  contended  that  he  was  at 
any  rat*  entitled  to  recover  on  the  ground  that  the 
sums  advanced  by  him  had  been  in  fact  expended  in 
paying  the  liabilities  of  the  defendant  finn, 

Grantbam,  J.,  gave  judgment  for  the  defendants, 

J.  R  Atkin  {Scruttoii,  ff.C?.,  with  him),  for  the 
plaintiff. — The  plaintiff  is  entitled  to  recover  money 
advanced  by  him  and  applied  in  discharge  of  the 
defendants'  liabilities  by  virtue  of  the  equitable 
principle  stated  in  Hliiokl>tii-»  Bttildim/  Society  v, 
Cimlife,  Brook),  ,b  Co.,  31  W.  K.  9.H.  22  Ch.  D.  61. 
This  principle  applies  where  money  is  borrowed  by  a 
partner  on  oehsJl  of  his  tirm  without  authority  so  to 
do  and  the  money  is  applied  in  discharge  of  the  firm's 
UabiUtios  :  Lindley  on  Partnership  (7th  ed.),  p.  219, 

Carver,  /T.^, ,  and  Siins  Willi'tmn,  for  the  defendants. 
— The  eqtutable  principle  cited  ouly  applies  to  cases 
■where  money  is  Ijorrowed  by  an  agejit  of  a  company 
with  limited  powers  of  borrowing.  It  does  not  apply 
to  the  ordinary  case  of  principal  and  agent.  An 
ordinary  principal  cannot  be  held  liable  if  he  has 
supplied  the  agent  with  sufficient  money  for  the  pur- 
poses of  the  agency.  In  similar  circumstances  a  firm 
are  not  liable  for  money  borrowed  by  a  partner 
although  they  have  derived  benefit  from  it :  Smith  v. 
Craven,  I  Or.  &  J .  JOO.  This  case  ought  to  be  decided 
on  contract  alone,  and  there  was  no  authority,  express 
or  implied,  neither  was  there  any  ratification. 

COLLTIfs,  M.E, — It  seams  to  me  that  this  case  can 
be  put  on  a  simple  and  clear  basis.'  A  man  named 
Hudson  was  acting  in  EfOndon  as  the  representative  of 
the  defendant  firm,  and  ho  was  allowed  considerable 
latitude  m  the  conduct  of  the  busiucsa  of  the  firm. 
He  had  an  account  at  a  London  bank  in  the  name 
of  tho  firm,  and  as  he  seemed  to  be  spending  moro 
money  than  they  desired  him  to  spend,  they  remon- 
strated with  him,  but  they  let  him  go  on,  and  at  last 
a  time  came  when  he  had  used  all  the  money  at  the 
bank.  As  there  were  pressing  demands  iu  connection 
with  the  fitm's  branch  business,  Hudson  borrowed 
money  from  the  plaint ift',  telling  him  that  the  money 
was  required  for  the  pm-posei  of  the  firm.  It  is  clear 
that  a  portion  of  the  money  so  borrowed  was  applied 
by  Hudson  iu  paying  liftbilities  of  the  tirm.  The 
plaintiff  now  says  that  he  ia  entitled  in  equity  to 
claim  back  from  the  defendants  the  money  so  appjipd 
in  diaeharging  their  legal  liabilities,  and  he  adts  for 
an  account  and  rehef.  The  principle  on  which  tho 
claim  is  based  was  stated  by  Lord  Selbome,  L.C. ,  in 
Blactthurii  Build  lug  Socitty  v.  Cwdiffe.  Broolcs,  it  Co. 
He  said  :  "  I  think  the  consistency  of  the  equity  allowed 
in  the  Cork  and  Youghal  Railwai/  Co.'*  oa»t,  IS  W.  R. 
26,  L.  R.  -I  Ch.  718,  with  tho  general  rule  of  law  that 
persons  who  have  no  borrowing  powers  cannot,  by 
Dorrowing,  contract  debts  to  the  lenders,  may  be 
shown  in  this  way.    The  test  is,  has  the  transaotioa 
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really  aiided  to  the  liatilitiea  of  the  compftny  ?  If  the 
aiDOuatof  thecomijany'a  liabilities  re  uiaiiia  in  sabstaace 
unchanged,  but  there  ia,  merely  for  the  convenieuca 
of  payment,  a  change  of  the  creditgt,  there  is  no 
Bnhstantittl  borrowing  in  the  result,  bo  far  as  relates 
to  the  poaition  of  the  company.  Regarded  in 
that  light,  it  is  consistent  with  the  general  iirinciplo 
of  eriuity  that  those  who  pay  legitimate  dumauda 
which  thay  are  bound  ia  some  way  or  other  to  meet, 
and  havds  had  the  benefit  of  other  people's  money 
ad-ranoBd  to  them  for  that  jinrpoae,  shall  ni>t  retain 
that  beneflt  bo  as,  in  suhstance,  to  mako  those  other 
people  pay  their  debts."  That  was  titod  in  the  case 
of  In  re  Wrexham,  Alntd,  aitd  Conimh'i  Qiuii/  Ritihaay 
Co.,  -il  W.  E,  -Itil,  [189J)]  I  Oh.  440.  Here  money 
found  its  way  into  the  colTera  of  the  defaadante  and 
wa«  applied  in  discharge  of  their  liabilities.  It  seems 
clear,  therefore,  that  the  equity  spokeu  of  by  Lord 
Selbome  arises.  I  think  the  plaiotiff  ia  entitled  to  an 
Bocouut  and  to  recover  what  shall  be  found  due  on 
the  accotut, 

RouER,  L.J. — I  am  of  the  same  opinion.  I  think 
this  case  is  governed  by  the  general  priiiciple  which  I 
will  state.  Where  money  is  borrowed  on  behalf  of  a 
principal  by  an  agent,  the  lender  believing  that  the 
agent  has  authority,  and  it  turns  out  that  the  agent 
has  DO  authority,  and  that  his  action  has  not  been 
ratified  by  the  principal,  then,  tliough  the  principal 
cannot  ho  sued  at  law,  yet  in  equity,  to  the  extent  to 
which  the  borrowed  money  has  ber-n  applied  in  paying 
the  principal's  debts  and  liabilities,  the  lender  is 
entitled  to  stand  in  the  same  position  as  if  the 
moaey  h*d  been  borrowed  with  authority.  The  pre- 
cise diSoreuce  between  the  position  of  such  a  lendt^r 
and  the  position  of  a  person  who  is  entitled  to  stund 
in  the  shoes  of  a  creditor  absolutely  is  pointed  out  in 
In  re  Wftxhtm,  Mohi,  wid  Oonnuh't  Quay  Railwai/  On. 
It  is  contended  that  the  principle  which  1  have  stated 
is  limited  to  the  case  of  agents  of  limited  companies. 
I  see  no  reason  for  such  limitation,  neither  does  there 
appear  to  be  any  authority  for  it.  I  therefore  thiuk 
ihe  appeal  must  be  allowed. 

Matttew,  L.J.,  concurred. 

Appeal  alloiDed. 

Solicitor  (or  the  plaintiff,  ./.  6'.  WiH^imun. 

Solicitors  for  the  defendants,  Chiirla  Rundl  it  C'u. , 
for  Liijhtbvund,  Owen,  iL-  Co.,  Liverpool. 


ffiigt  Coutt  of  jiiusiicr. 


Chan.  Div. 
Kekewich,  J. 


]  Nov.  an,  21,  22,  23,  24. 

WniTETI0P8K  V.   HOOH.   («.) 

Vendor   and  /jurc/mjei — Bm'lilin;/  tcht-me — ttnadmay  — 
I'oimr  (ft  vary  phms — Dedication — Cul-de-sac. 

The  plaifili^  purchated  a  pM  of  land  tubjtct  to  a 
Itiitding  ichtrme.  On  thr  /ilun  utttiched  to  tht  touveyancc 
a  roadway,  leading  »/)  to  a  rtitlway  and  aiijoininy  the 
piaMift  land,  wa*  shown  oj  a  ixiotnt  tpuce.  This  road 
tnts  uttd  by  the  pithllc.  One  of  the  condiiiont  embodied 
in  the  baitdin<)  scheme  Wat  that  the  vendort  reaernecJ 
power  to  etllriw  mtrialiunii  in  the  plant  and  eonditioni. 

Held,  firtl,  that  in  these  cirKtimstancei  the  plan  alone 

(»,)   Hepoited  by  H.  Wotcorr  Warhbb,  Esq., 
Barrister- at-La  w. 


did  not  amount  to  a  representation  that  the  road  ihould 
always  remain  u  road,  and  that  a  pureliater  conld  not  be 
re§iraititd  from  building  thereon;  and,  tetoniUy,  thtt, 
in  ahuntt  of  ftrtiee  de^licatioa,  mere  tuer  hythe  pubtie 
was  not  iv()ident  evidence  of  dedication. 

Attorney-General  v.  Antrobui,  [1905]  2  Ch,  306, 
o'S  W.  R.  Dig.  Hi,  followed. 

Action. 

This  was  an  action  by  which  the  plaiotilT  claimecl 
an  injunction  to  restrain  the  defendant  from  building 
on  a  roadway  adjoining  the  plaintiff's  Itnd  in  con- 
traventioQ  of  a  buildiug  scheme  atloptej  by  the  Birk- 
beck  Freehold  Liad  Society  iu  1^78.  The  plaintifir 
also  alleged  that  the  said  roadway  bad  been  dedicated 
to  the  public. 

The  roadway  in  question  was  a  short  one  leadiDg 
from  Maokeuzie-road,  Bechenham,  over  a  level  crosi- 
ing  on  a  branch  of  the  London,  Chatham,  and  Dover 
Bool  way.  It  was  little  nsed  and  had  never  boeu 
metalled. 

In  1885  the  plaintiff  purchased  from  the  Birk- 
back  Land  Society  a  freehold  plot  of  land. 
numbered  35*2  on  the  society's  plan.  This  plot, 
on  which  a  house  had  be«a  erected,  was  on  tha  south- 
eaatcrn  corner  of  Mackeu;sie-roid  and  the  roadway  in 
quesitiun.  Ou  the  plau  aune.xed  to  the  plaintifFs  con- 
veyance the  roadway  was  shewn  as  a  vacant  spsroc 
between  plots  ^^2  and  U55.  This  conveyance  was 
made  subject  to  certain  conditions  and  stipulations, 
by  the  ninth  of  which  the  vendors  reserved  to  them- 
selves the  power  to  allow  variation)  in  the  jilaos  and 
conditions. 

In  18J)4  the  building  society  came  to  an  arrange- 
mont  with  the  London,  Chat  bam.  and  Dover  Bitlway 
whereby  the  railway  was  released  from  mMntainiug 
the  level  crossing,  and  in  1S97  the  building  society 
greeted  a  wooden  fence  across  the  Mackenzie- road  end 
of  the  roadway  in  question,  and  iu  the  same  year  sold 
the  two  plots  over  which  th^  roadway  passed  to  a  Mr. 
Willard,  the  defondimt's  prsdeoessor  in  title,  aa 
building  laud. 

In  I89t  Sir.  Willard  sold  St,  Macktinzi^-ttMid,  wliicb 
was  erected  ou  plot  Soo,  and  the  two  plots  over  wlueh 
the  roadway  passed  to  tha  defendant,  who,  in  Uts 
moiith  of  November,  commenced  to  erect  two  ht^OMt 
thereon. 

Bttwart'Smith,  K.C,  and  Totld,  for  the  pl*iatilf.— 
The  plaintiff  bought  his  house  relying  on  the  build- 
ing scheme  bang  carried  out.  That  scheme  is  binding 
on  the  land  society  and  on  all  persons  claioitnf; 
through  thetn.  The  roadway  in  question  waa  part  of 
that  scheme,  and  the  defendant  cannot  now  treat  th« 
roadway  as  building  land  :  ITerioCt  Hoipitat  v,  Oibton, 
2  Dow.  301  ;  Txfher  v.  Vowle»,  41  W.  R.  156,  [IHM] 
1  Ch.  193;  and  f»  re  London  Scho<d  Btard  aitd  Fotter, 
S7  h,  T.  700.  ol  W.  E.  Dig.  88.  In  addition  to  this 
there  has  been  dedication  of  the  roadway  in  quertiOB 
to  the  public, 

Lawrence,  K.C,  and  Count-ffurdy,  for  tha  defend- 
ant.— The  Birkbeok  Society  have  reserved  powvr  to 
vary  the  scheme,  and  this  is  a  vaiiation  that  the  society 
hive  allowed.  There  has  never  been  a  [mffini— t 
dedication  to  the  public  :  Attornm-Oenerai  v.  AtUnhm, 
[1905]  i  Cb.  20e. 

Kekewicjii,  J.,  in  giving  jadgmcnt,  said:  The 
plaintiff  iirst  puts  his  case  on  this,  that  the  pl^  ol 
ground  in  question  was  shown  aa  a  road  on  the  pkn 
attached  to  his  conveyance,  and  that  the  builaiag 
society,  who  were  the  real  defendants,  wiere  obliged 
to  maintain  it  as  a  roadway.  But  in  the  fint  puoe 
this  plot  of  ground  is  not  described  ou  tlie  {Jaa  m  • 
ro«d,  but  is  merely  shown  as  a  vacant  ipaca^  ml. 
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farther,  it  ia  admitted  that  no  caae  can  be  found  ia 
wliidi  &  plan  alone,  guch  as  thU  is,  hu,i  be«o  liold 
auJlicienl:  groand  for  saying  tbat  tb«  veodor  ooald 
not    alt«T     what    appears    on    the    plan.      I    have 
been    referred    to    the  case  of   Benut't   HoapUal  v, 
Oihtan,  which  seems  to  point  the  other  way,  and  to 
Tiii-ktr  V.  VowUi,  which  also   seamB  to  point  in  the 
aaijia  direction  ;  indeod,  the  latt«r  case  is  almost  a  deci- 
riott  on  the  point.     In  In  re  Loiftoii  Schml  Board  and 
Ko^er,  to  which  I  have  baen  referred,  there  certainly 
■ppiar  to  be  eome  expressions  which  seem  to  show 
tbat  reprcaentitions  might  poBsibly  be  iaferred  from 
a  plan  that  a  particular  schema  shouM  be  followed 
without  variation.      I  will  puss  that  case  by   with 
merely    an    indication  that  in   my   opinion  a  plan 
alone  would   not   be  su&icient.      I    therafore    bold 
against  the  plaintiff,  that  thera  was  no  rtfi)re8entation 
that  there  was  a  road  or  that  this  vacant  place  should 
retmain  vacant.     But,  besides  this,   the  conveyance 
Wat  made  subject  to  the  couditiou  which  reserved  to 
the   land  sooietj  power  to  allow  any  variation  in  the 
pltos  and  ooaditions.      The  relations  between  the 
partieain  aU  theasbnilding  schema  case)  ia  contractu*!, 
and  if  one  of  the  partioii  reserves  to  hinnelt  power  to 
•Iter  the  contract,  then  that  reservation  becomes  pirt 
of    the    contract  itself,   whether    the  contract  was 
eipressed  or  implied,     Nosr,  in  this  case  1  do  not 
think  that  vendors  could  say  that  tliey  wonld  not 
make  the  roaJa  specified  in  the  scheme  or  would 
inake  them  in    a  different  way.     But    why  should 
they  not  allow  sooinone  to  build  on  this  vanant  space  ? 
The  only  answer  Ihiit  can  be  given  is  that  it  is  not 
strictly  a  vacant  spacs  but  a  road ;  and  if  it  is  not  so 
shown  on  the  plan,  it  is  a  road  in  fact.     That,  in  my 
opinion,  is  not  a  sufiiuient  answer.     A  mere  private 
road  may  be  converted  into  anything  else.     It   mny 
ba  converted  into  a  playground  or  into  anything  else 
convenient  to  the  veudors,     1  therefore  hold  that  the 
plaintiff  cannot  say  that  the  vendors  could  not  allow 
the  defendant  to  build  houses  on  this  plot,  and  that 
consequently    the  plaintiff    is    not    entitled    to    an 
injunction  to  restrain  the  defendant  from  so  building, 
But,  further,  it  has  been  said  that  the  roadway 
was  dedicated  to  the  public,   and,    having  been  so 
dedicated,  no  building  can  be  allowed  thereon  to  the 
plaintiff's  detriment,     I    will  assume  that,   without 
the  plaintiff  showing  special  dauinge,   this  question 
can  be  tried  in  the  absence  of  the  Attomey -General . 
It  Is  important  to  consider  the  position  of  thii  road. 
It  is  a  road  leading  up  to  a  railway  and  there  is  no 
dedication   of  any  part  of   the  railway  line  to  the 
public  use.     There  was  merely  a  private  right  of  way 
over  the  railway,  and  that  right  has  now  baeu  released. 
The  result  ia  that  the  road  in  question  is  iu  the  nature 
of  a  tui'dtr-iae.     It  has  been  said  that  thia  road  has 
been  converted  into  a  public  road  by  user.     But  iu 
AUomof'Oeneral  v.  Aiitrohus.  Far  well,  J.,  said  that, 
in  tlie  abieooe  of  any  active  dedication,  mere  user  by 
the  public  has  never  been  held  aufficient  to  constitute 
dediontion  in  the  case  of  a  cal-dt-aae.  There  is  nothing 
here  but  a  mere  user  by  the  public  of  a  vacant  spaw 
which  the  building  society  might  allow  anybody  to 
oM.     On  this  point,  in  my  opinion,  the  plaintiff's  case 
completely  breaks  down.    There   must  therefore  be 
juda;ment  for  the  defendant  with  coats. 

Solicitor  for  the  plaintiff,  Jarnei  PoioelL 

Solicitors  for  the  defendant)  RahimUin  <[-  Co. 


Ohan.  Div. 
Farwell,  J. 


Nov,  3,  4. 


In  re  Pbiend's  SErrLEMEjcr. 
Cole  if.  Az-loot.  («.) 

SvUlemmt  —  Uonaiructioa  —  S'trvivon  —  Slirpital  »ur- 
vivorthip. 

Rtal  citate  ttUhd  hy  rhcl  itpnn  trutt  for  seven  UnanU 
in  common /t)r  life  with  rem-iinder  iu  hh  w  htr  children 
attaining  tutenty-one  or  ra<trryiiiij — prnvito  tJtai  if  itny 
1)1111  vr  ntfire  of  l/ie  teaanU  for  lift  ihould  die  tniiftoat 
insue  or  leaiiimf  iitiis  which  ahoidd  rfiV  under  twe»ti/~one 
or  itnmirried,  thr  sh'irc  of  »neh  Unant  for  life  ihimhl  be 
divided  betimen  "  Ifie  suruivora  and  saruiuur  of  (hem 
and  tlieir  i»$Uf  in  all  rctptds  tu  ike  original  tharet." 

Held,  that  the  »ame  prinripUa  apply  in  the  construc- 
tion of  a  d'ed  and  of  a  xnill, 

Ihid,  thai  "  aaraivnn  and  turitivor "  nuitt  he  con- 
itrued  "  olheri  and  other,"  and  Ihil  children  "/  ttnunti 
for  life  teho  had  rittntned  tioetUy-one  and  died  took 
accrtitd  tharri,  allhout/h  thei/  did  not  aiiririiie  the  teitanta 
fur  life  whole  iharrs  fmd  accrued  to  them. 

Uole  V.  Sewell,  2  ff.  L.  V.  186,  f.lhwtd. 

Waite  V.  LitUr-wood.  21  ir.  II,  131,  8  Oh.  70.  and 
Lucena  v.  Lucena,  26  W.  li.  '2oi,  7  C/i,  0.  2oa,  dit- 
casaed  und  diitingniikcd. 

Adjourned  aummons. 

By  a  deed  dated  in  1S36  W.  Priead  s^tilsd  certain 
hereditaments,  iu  the  events  which  happened,  to 
trustees  and  their  heirs  upon  trust  for  the  six 
daughters  and  the  son  of  B.  M.  Morey  for  Ufe  an 
tenants  Ln  common,  and  from  and  after  their  respec- 
tive deaths  upon  trust  to  convey  the  shares  of  them 
so  dying  unto  and  equally  between  their,  his,  or  her 
child  or  children  who  bemg  a  son  or  sons  should  Uve 
to  attain  the  age  of  twenty-one  years,  or  being  a 
daughter  or  daughters  should  attain  that  age  or 
marry,  and  their  respective  heirs  and  assigns  an 
tenants  in  common  per  atir2>es :  "Provided  always 
that  if  any  one  or  moro  of  the  said  six  daughters  ot 
the  said  B,  M>  Morey  or  the  aaid  James  Moray  shall 
die  without  issue,  or  leaving  issue,  and  such  issue 
being  a  son  or  sons  shall  die  under  the  age  of  twenty- 
one  years,  or  being  a  daughter  or  daughters  aball  die 
under  the  said  age  of  twenty-one  years  without  being 
or  having  been  married,  then  and  in  such  case  the 
share  or  shares  of  her,  him,  or  them  so  dying,  as  also 
the  share  or  shares  which  by  virtue  of  this  present 
proviso  shall  have  survived  to  her,  him,  or  Uiem  of 
and  in  the  aaid  hereditaments  and  the  rents  and 
profits  thereof  shall  go  to  and  be  divided  unto  and 
equally  between  the  survivors  and  survivor  of  them 
the  said  sis  daughters  of  the  said  B,  M.  Morey  and 
the  said  James  Morey  and  their,  her,  and  his  issue 
respectively  for  such  estates  and  interests  in  such 
shares  and  proportions  and  in  such  manner  in  all 
respects  as  the  origiuat  aharea  of  the  said  six 
daughters  of  the  said  B.  M,  Morey  and  the  said 
James  Morey  and  their  issue  respectively  are  herein- 
before directed  to  be  divided," 

Four  of  the  tenants  for  Ufe  died  without  issue. 
Another  married  and  died  leaving  one  son,  who 
attained  twenty-oae,  and  then  died  in  the  lifetime  of 
some  of  the  tenants  for  life.  Another  married  and 
died  leaving  several  children  who  had  attained 
twenty-one  and  were  olive.  The  seventh  t-enant  for 
life  was  still  alive. 

On  the  death  of  James  Morey  without  issue  in 
1901  the  question  arose  as  to  who  was  entitled  to  his 
share.    By  the  summons  the  foUowing  questions  were 

(o.)  Beported  by  C,  H.  Cardsw  Noad,  Esq., 
Barrister- at -Law. 
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rained :  (1 )  Whether  the  giits  over  upon  the  deaths 
without  issue  of  the  tcnautg  for  life  took  eflTact  in 
favour  of  the  other  tenantg  for  life  irreipective  of 
aiich  tenimtH  for  life  or  any  children  of  them  respec- 
tively being  living  when  Buoh  gifts  over  took  eflfect ; 
(2)  or  whether  such  gifts  over  took  t-tl'ect  only  iu 
favour  of  the  tenants  for  life  who,  or  the  children  of 
whom  respectively  were,  living  when  suoli  gift*  over 
tonk  efl'ect ;  and  (3)  whether  such  gilts  over  took 
effect  only  in  fiivour  of  children  Living  whnn  such 
fcitta  over  took  effect  to  the  oxcluatou  of  children  then 
dead? 

Jtnhini,  K.C.,  and  Pakt,  for  the  trustee  of  the 
eettleiuent. 

R.  J,  Par  her,  for  the  assignee  of  the  share  of  the 
eon  of  »  tenant  for  life  who  had  died  after  attainiug 
twenty-ooe,  argued  that  "survivors  and  survivor" 
must  be  construed  aa  "  nthecB  and  other."  This  was 
not  like  in  re  Bilham,  49  W,  R.  4S3.  [1901]  2  Ch. 
16i»,  where  "Burvivorg"  meant  stirpital  survivorshiij. 

I'J.  I'.  Heuiitt,  for  a  surviving  child  of  a  tenant  for 
life  of  full  age,  submitted  that  thii  settlement  mu^t 
be  construed  litorally,  not  being  a  wiU,  bat  a  deed, 
and  that  ' '  survivors ' '  meant  survivors  ill  stock. 

/'.  E.  Farrer  in  a  similar  interest, 

W.  R.  Sheldon,  for  the  surviving  tenant  for  life. 

Faewell,  J„  in  giving  judgment,  said  :  The  case 
of  Cole  V.  Siwell,  2  H.  E.  0.  1H8,  shows  conclusively 
that  the  same  principles  apply  in  construing  a  deed 
and  iu  cona truing  a  will.  There,  too,  it  was  aaid  by 
Lord  Brougham  that  "survivor  or  survivors"  may, 
regard  being  had  to  the  circuniatances,  operate  as 
the  words  "  other  or  others."  In  the  present  ease, 
therefore,  I  regard  the  question  exactly  as  if  I  were 
construing  a  will.  The  accrued  shores  are  directed 
by  the  seltleuient  to  go  in  all  respects  as  the  original 
shares.  If  I  cut  doMm  the  vested  interests,  which 
appear  to  me  to  be  clearly  givon  to  the  children  of 
the  son  and  of  the  six  daughters  so  as  to  m^ke  them 
contingent  on  their  snrvivinif  any  one  of  the  tenants 
for  life,  then  the  acurued  shares  would  not  go  "in 
the  SBujo  niivittier  iu  all  respects "  as  the  original 
shares,  and  I  should  be  disregarding  the  plain  words 
of  the  settlement. 

As  to  the  cose  of  Waite  v.  LiUlewoml,  21  W.  R, 
131,  8  Ch.  70,  and  Liieenti  v.  Lmena,  2G  W,  B.  254 ,  7 
Ch,  D.  255,  which  were  cited  to  me,  the  learned 
judges  were  trying  to  find  elements  of  survivorship 
to  justify  tbeni  in  reading  "  survivors  "  as  "  others," 
and  suggested  that  it  might  be  found  in  survivorship 
of  stocks.  But  this  survivorship  may  he  that  not  of 
individuals,  but  tif  estates  cr  interests.  For  instance, 
if  the  original  gifts  are  to  the  life-tenants'  children 
who  attain  twenty-one,  then  if  A,,  a  surviving  life 
tenant,  dies  without  issue,  while  B.,  another  life 
tenant,  has  preileoeMed  him  leaving  a  child  who 
attained  twenty- one  but  predeceased  A.,  then  the 
itirpts  of  B.,  having  acipiireil  a  vested  interest  wider 
the  original  gift,  has  "  survived  "  to  take  by  way  of 
accruer  the  share  of  A.  The  result  in  this  caie  is  that 
I  hold  that  "survivors"  means  "others,"  and  that 
the  chiklrLin  of  the  tenants  for  lite  need  not  survivt' 
the  Ittst  tenants  for  life,  and  the  declaration  will 
f  jUow  this. 

Solicitors,  Paiix  Ji:  Cross;  Stow,  Prcilon,  it  Lytttl- 
ton,  fur  J.  Leake,  UhifoaL 


Sie?"j.|  Jau,19.24.31. 

YOUHQ  V.  CUTnBKET.  (a.) 

E'l licntiM*  —  Pu blic  demen tary  tchoo} — Non- proviiltd 
school — Miitress — Dhmfesnl — Cotitenl  o/  Iftml  tduca- 
tnm  autliorilif—Eiucaiimi  Act,  1W2  [2  Ed.  ~,c.  42) 
— Powere  of  tubcommiilees. 

The  nutniigen  of  a  "  non-provided "  elemaiiary  day 
eehoii!,  maintained  by  the  local  edacatiim  nulhority  under 
the  Education  Ad,  1902,  gave  a  toichtr  notice  of  dit- 
mitsal  without  fint  oltainivg  the  consent  qf  the  tooai 
edueation  atilhority. 

Held,  that  the  ntitict  of  ditmtsmtl  ttmi  ralid,  seetion 
7,  clause  1  (c),  of  the  Edueation  Act,  1U02,  tm/y  m'thrt'j 
the  conienl  of  the  local  eduattion  aitthoriiy  to  the  di$- 
miamt  of  a  teacher  n  condition  on  ohtervaiiee  of  which 
the  mamigtri  can  require  the  tfhoul  to  fc-?  mnlntiined  fry 
the  local  education  authority,  but  xot  making  its  eomritt 
a  cvndition  precedent  to  a  valid  dismitial  in  between  the 
mdnni/cri  and  the  ttanher. 

Action, 

The  plaintiff  was  on  the  30th  of  November.  1906, 
in  the  employment  of  the  defendants  kb  head  mistrsra 
of  at.  John's  Home  Sahool  at  Clewer,  in  Berkshire, 
under  the  terms  of  an  agreement  containing  »  pro- 
vision that  the  agreement  might  be  termixiated  at  any 
time  by  either  party  giving  the  other  three  oalendsf 
moDtbs'  notice  ia  writing. 

The  school  is  what  is  called  a  "non-provided" 
school,  in  other  words  it  is  a  school  "  maintitiiied," 
but  not  "  provided,"  by  the  local  education  authori^. 

In  October,  190o,  no  charges  or  complaints  bad 
been  brought  against  the  plaintiff  by  the  defendants, 
who  were  the  managers  of  the  school,  but  they  twd 
come  to  the  conclusion  that  she  was  out  of  harmony 
nith  them,  and  that  this  was  detriuietital  to  the  l>e«t 
interests  of  the  school.  Iu  these  circumstances,  ud 
the  nth  of  Oct-ober,  lyo.j,  there  was  a  meeting  of  the 
managers,  at  which  the  plaintiff  att«nde>l,  nod  a 
resolution  was  passed  that  "in  view  of  tit e  evident 
frictiou  with  which  the  school  was  being  conducted  " 
the  plaintiff  should  be  aiked  to  resign,  and  that  if  she 
refused,  notice  should  be  sent  to  the  Berkshire  Rdttcm- 
tion  Conunittee  that  the  managers  desired  to  tentunate 
their  agreement  with  her. 

The  plaintiff  refused  to  resign,  and  aocordiiigly  a 
lettt'r  was  written  by  the  managers  to  the  Bernlure 
Kdncation  Committee,  to  which  a  reply  was  received 
on  the  28th  of  November,  The  reply  stated  that"  the 
conuuittee  will  approve  the  notice  given  by  joup 
miitiagers  to  Miss  Young  to  teruiinate  her  engsi^- 
ment." 

On  the  30  lb  of  November  tbe  managers  g»T«  Ui* 
plainliff  notice  of  the  termination  of  her  agteeOMBt 
from  tbe  1st  of  December,  and  enclosed  with  their 
letter  a  cheque  for  three  muutbs'  salary  in  liea  of 
notice.  They  stated  that  this  notice  had  the  approval 
of  the  Berkslure  Education  Commitlee.  The  autboriir 
for  this  letter  was  this  :  the  Berkshire  County  Gcnmuu 
bad,  pursuant  to  section  17  of  the  Act  of  IWI'2, 
delegated  their  jKiwers  to  an  edacation  committe©, 
and  that  committee  iu  exercise  of  ttie  power  given  by 
8chednie  I.,  A  (6)  of  the  Act  had  aitpointed  a  sab- 
committee  to  deal  with,  auioug  other  things,  the 
Etppointmeut  and  dismissal  of  teachers.  Tbe  nub- 
committee  Bpiwinted  a  "section"  to  deal  with  ibe 
details  suirouuding  the  dismissal  of  teadiers  and  to 
make  recommendations  to  the  sub-committee. 

On  the  2otii  of   November  the  section  ^ve  its 

{a.)  Repotted  by  T.  Pjikznhjlu  Lav,  B*q., 
1  Barrister-at-Law. 


Vol.  LIT. 


tii«diK.i9M.]        THE   WEEKLY    REPORTER. 


587 


High  Coitbt. 


YoiTMa  V.  Ctthbxbt. 


HioB  Court. 


oonsent  to  the  diaiiUHaal,   and  this  was  the   conMnt 

referred  to  in  the  letter  of  the  23tfa  of  November. 

On  the  9th  of  December  the  siib- committee  approved 
»nd  adopted  the  action  of  the  section. 

On  the  18th  of  December  the  pUintitt  issued  her 
writ  whereby  she  asked  for  an  injunction  to  reatraio 
tlie  d<>fendants  from  disinigiiing  her  until  the  consent  of 
t  lieeduoatiou  authority  for  the  county  of  Berkshire  hud 
been  obtained  and  uatU  an  opportunity  had  been  given 
her  to  defend  herself  before  the  properly  constituted 
authorities.  On  the  same  day  she  served  a  notice  of 
motion  in  the  tenns  of  the  writ,  und  on  the  lOth  of 
Jutiury,  1906,  the  motion  came  on.  Inaamnch  tu  the 
eduoation  committee  was  to  meet  next  day  the  hearing 
stood  over  till  the  'itth  of  January. 

On  the  20tii  of  Jananry  the  education  committee 
g»v@  their  approval  to  the  action  of  the  sub-committee 
and  tha  section. 

The  argiitneDt«  are  fully  stated  in  the  judgojent. 

BuikmoiUT,  KX\,  and  A.  A,  Thumni,  for  the 
phiintiffi. 

[r.  F.  HamiUon,  K.C.,  and  Edward  Ford,  for  the 
defeodantj. 

Arthar  Undfrhill  appeared  for  the  Berkshire 
Coouty  Council. 

BfL'KLEY,  J.— On  the  30th  of  November,  l!H)5,  the 
plaiutitl'  was  in  the  employment  of  the  defendants  es 
attistress  of  the  Bt.  John's  Home  Day  School,  at 
Olewer,  to  Berkshire,  upon  tha  tTms  nt  an  agree- 
ment, dated  the  oth  of  July,  1900,  which  contained  a 
pro«istoa  that  the  agreement  might  be  terminated 
at  any  time  by  either  party,  ou  giviog  the  other  three 
calendar  months'  notice  in  writing.  The  Bchool  is 
what  is  known  as  a  "  non -provided  "  school  under 
the  Educaicn  Act,  1902,  that  ia  to  say,  it  ia  it  school 
ntaintaiQed,  but  not  provided,  by  the  local  eiiucatiou 
Riithotity.  On  the  DOth  of  November,  5905,  the 
defendants,  as  managers  of  the  school,  gave  the 
plaintiff  notice  of  the  termination  of  her  agreement 
itom  the  Ist  of  December,  and  enclosed  with  their 
letter  a  cheque  for  three  months'  sulwy  in  lieu  of 
notice.  They  stated  that  this  notice  had  the  approval 
of  th<)  Berkshire  Education  Committee.  On  the  '2aA 
of  December,  190.j,  the  plaitititt'  wrote  that  she  was 
advised  that  the  notice  was  iovalid  and  inoperative. 
The  ground  of  her  contention  was  that,  havintr  regard 
to  the  provisions  of  the  Education  Act,  1902,  the 
managers  coald  not  dismiss  her  without  the  consent 
of  the  local  (diicatiou  authority,  and  that  that  con- 
Mnt had  not  been  obtained.  On  the  18th  of  December 
ahe  issued  the  writ  in  this  action,  asking  for  an  in- 
j  unction  to  restrain  the  defendants  from  dismissing 
tier  until  the  consent  had  been  obtained,  end  uuttl 
■n  oppcrtunity  had  b  en  given  her  to  defend  herself 
before  the  properly  constituted  authority ;  and  on  the 
8axne  day  she  gave  a  notice  of  motion  for  en  inj  unc- 
tion in  tlie  same  terms.  That  motion  came  on  for 
bearing  before  me  on  Friday,  the  I9th  of  January, 
1906.  It  then  appeared  that  one  question  in  dispute 
was  whether  the  education  authority  had  given  their 
content,  acd  that  a  meeting  of  the  education  coin- 
mittce  of  the  district  was  to  be  held  the  next  day. 
Saturday,  the  20th  of  January.  I  therefore  directed 
tike  fortbor  hearing  of  the  motion  to  stand  over  nntU 
Wednesday,  the  '24tli  of  January,  so  thtt  I  might 
know  what  the  committee  would  do.  On  the  'J4th  of 
January  it  appeared  that  ou  the  20th  of  January  the 
education  committee  passed  a  resolution  *  that  the 
education  committee  consent  to  the  dL^wissol"  in 
question,  "  such  dismissal  having  been  given  on  the 
30th  of  November  last."  Under  thefie  circumstsnces, 
I  pointed  ont  that  an  interlocutory  judgment  was 
unpoasible,  and  that  the  matter  resolved  itself  into 


a  question  possibly  of  money  and  also  of  costs,  which 
could  only  be  determined  at  the  trial.  The  parties, 
with  great  good  sense,  consented  to  treat  the  hearing 
of  the  motion  as  the  trial  of  the  action;  a)id  the  plain- 
tiCs  counsel,  upon  my  invitation,  stated  that  the  judg- 
ment for  wbich  under  those  circumstances  he  asked  wits 
a  judgment  for  a  declaration  that  the  jilaintiffhad 
received  co  valid  notice  of  dismiasjil  and  for  the  costs  of 
the  action.  I  have,  therefore,  now  to  give  judgment 
at  the  trial  of  the  action  finally  determining  the 
plaintiff's  rights  iu  the  matter. 

The  plaintiff  eon ter.ds  that  the  consent  of  the  local 
education  committee  is,  under  the  Education  Act,  1902, 
B  condition  precedent  to  dismissal  by  the  managers,  that 
such  consent  hod  not  been  given  on  the  3t)th  of  Novem- 
ber, I90d,  and  that  consi-'juently  the  notice  of  that  date 
is  invalid.  I  will  assume,  iu  the  first  instance,  that  on 
the  30th  of  November,  l!>Oj,  the  consent  of  the 
authority  had  not  been  given,  and  upon  that  assump- 
tion will  investigate  what  ia  the  true  conttmction  of 
the  section  of  the  Act  of  Parliament  bearing  upon 
thi»  matter.  Section  7  of  the  Act  of  1902  provides 
that  the  educittiou  authority  shall  tnointain  and  keep 
efficient  public  elementary  schools,  bu^,  in  the  case 
of  a  school  not  provided  by  them,  only  so  long  as 
certain  following  conditions  and  prdvi-iong  are  com- 
plied with.  One  of  these  conditions  is  (clause  1  (e) ) 
that  the  consent  of  the  authority  shall  ba  required  to 
the  dismissal  of  a  teacher  unless  tbe  dismissal  be  on 
certain  grounds,  being  grounds  not  relevant  to  this 
case.  The  plaintiff  argues  that  the  condidons  and 
provisions  which  are  found  in  clauses  (a)  to  (<) 
of  section  7  are  aHirmative  statutory  provisions 
binding  as  such  upon  the  parties  affected — in  other 
words,  that  section  7  is  to  lie  read  as  if  clauses  (it)  to 
(r)  formed  indepE'ndent  titlirmalive  sections  of  the  Act 
and  were  then  followed  by  another  clause  providing 
that  the  authority  shall  maiutain  ond  keep  efficient 
the  school  only  so  long  as  clauses  (o)  to  (c)  are 
complied  with.  In  my  judgment  this  is  not  the  con- 
struction of  the  Act  of  Parliament.  The  contract 
between  the  managers  and  the  teacher  is  u  contract  to 
which  the  education  authority  is  not  a  patty.  The 
question  ia  whether  th»t  contract  between  the  managers 
and  the  teacher  is  to  be  read  as  if,  by  virtue  of  the 
statute,  it  contained  a  clauae  to  tbe  etl'ect  thtit  the 
luanagera  will  not  dismiss  the  teacher  without  the 
oonsent  of  the  authority.  Does  the  Act  of  Parlia- 
ment iutrodaco  such  a  stipulation  into  the  contract  f 
The  answer,  I  think,  is  in  the  negative.  Section  7 
contemplates  that  the  conditions  may  or  may  not  be 
complied  with ;  it  cannot  be,  then,  that  the  statute  is 
to  be  read  as  requiring  that  they  shall  be  complied 
with.  Beading  the  section  quite  shortly,  and  intro- 
duoiog  only  the  relevant  words,  its  frame  is  aa 
follows  :  The  local  education  authority  shall  maintain 
and  keep  efficient  the  school  only  so  long  as  the 
consent  of  the  authority  shall  be  required  to  the  dis- 
missal of  a  teacher— meaning,  I  thmk,  only  to  long 
as  the  managers,  as  between  themselves  and  the 
authority,  olis^rve  the  condition  that  without  the 
consent  of  the  authority  they  will  not  diamiss.  liet  me 
take  another  of  the  conditions  —say  clause  (rf)— and 
see  what  is  the  true  construction  of  the  Act  in  that 
case.  Suppose  the  managers  do  not  keep  the  school- 
house  in  repair,  what  is  the  consequence  f  It  will 
follow  that  the  local  authority  will  uo  longer  be  bound 
to  maintain  and  keep  efficient  the  school.  But  could 
proceedings  be  instituted  against  the  managers  for 
breach  of  a  st^atutory  duty  by  way  of  mamlamu»  to 
compel  them  to  keep  the  schoolhoiue  in  repair  or  by 
way  of  consequences  for  misdemeanour  ^  In  my 
judgment,  certainly  not.  Take  again  clause  (6).  Does 
that  give  the  local  authority  statotory  authority  to 
inspect  the  school  i'    I  think  not.     Tbe  frame  of  the 
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section  ii  tliat  the  authority  shall  maiatiin  tbe  aohool 
so  long  as  the  authority  ahull  hitvc  power  to  icBpect 
the  school.  Fiom  thia  it  reanlts  that  if  the  uianagera 
refuM  inspection  the  local  authority  ceasea  to  be  liable 
to  maintain,  but  not  that  the  school  can  be  compelled 
to  submit  to  inspection.  There  is  another  aab-aectioo 
to  ba  considered — viz.,  apction  7  (7)— which  provides 
that,  subject  aa  there  mentioned,  the  maoagera  shall 
have  the  "  e:cc1uHive  power  of  appointing  and  dismiss- 
ing teachers,"  ExcliisiTe  of  whom  (  Exclusive,  I 
conceive,  of  the  education  authority,  Thia  »how8  that 
tho  managers  have  the  dominant  power,  and  that  that 
is  controlled  only  by  thi?  powers  which  the  local  educa- 
tion authority  Uive  under  the  aectton.  If  the  conneot  of 
the  local  authority  is  n  condition  precedent  to  appoiot- 
meut  or  dismissal,  the  words  "exclusive  power  "ssem 
strangely  inappropriate.  The  true  meaning,  I  think, 
it  that,  unleaa  the  education  authority  intervene,  the 
power  of  apppoiutment  and  dismissal  rests  with  the 
managers,  and  that  the  consent  of  the  aatUotity  is 
rwijuired  in  the  sense  that,  if  the  educition  authority 
interpose,  the  man  agora  must  choose  between  two 
ultematives — vii!.,  either  to  yield  to  the  wishts  of  tho 
au'horjty  or  cease  to  receive  maintenance  from  publio 
f  imds.  The  words  as  to  consent,  whatever  be  their 
effect,  are,  I  think,  operative  only  as  botweoa  the 
authority  and  the  managers  and  do  not  give  any  rig^lit 
to  tho  tesfiher.  There  is  nothing  in  the  Act  to  utt'eot 
the  contract  between  the  managers  and  the  teachera. 
The  effdct  of  the  provisions  of  the  Act  is  only  to  pro- 
duce certain  consequences  as  between  tho  managers 
and  the  local  authority,  if  the  former  a'^t  without  the 
consent  of  the  latter  in  any  case  in  which  such  con- 
sent  ia  required.  Thus  far  I  hare  osiumed  that  the 
consent  of  the  local  authority  bad  not  been  given. 

The  facts  as  to  what  had  been  done  are  as  follows : 
The  Education  Act  came  into  force  in  this  district 
on  the  UOth  of  August,  1903.  In  October, 
190o.  no  charges  or  complaints  had  bsBo  brought 
against  Miss  Yotuig  hy  the  managers,  but  they 
had  cone  to  the  conclusion  that  the  teacher 
was  out  of  harmouy  with  tbe  managera  and  that 
this  wan  detrimentitl  to  the  beat  ioteresta  of  the 
school,  Unrler  these  circumstancea,  on  the  17th  of 
October,  19115,  there  waa  a  meeting  of  the  matiagfri), 
at  whicb  the  plaintiiF  attended,  and  a  resolution  was 
patsed  that  "in  view  of  the  evident  friction  with 
which  the  achool  was  being  oonducteil  "  the  lady 
ahoold  be  asked  to  resign,  and  that,  if  she  refuaed, 
notice  should  be  sent  to  the  Berlrabite  Education 
Cotnodittee  that  the  managers  desired  to  terminate 
their  agreement  with  her.  The  lady  did  not  resign, 
and  accordingly  a  letter  was  written  by  the  managers 
to  the  Berkshire  Education  Committee,  which  evoked  a 
reply  of  the  -IHtb.  of  November,  190d.  That  reply  "itated 
that  "the  committee  will  approve  the  notice  given 
by  your  managers  to  Miss  Young  to  terminate  her 
engagemf-nt."  Acting  upon  that  letter,  the  notice 
of  dismissal  was  given  on  the  30th  of  November, 
The  authority  for  the  letter  of  the  30th  of  November 
was  this  I  Tbe  Berkshire  County  Council  had, 
p  aria  ant  to  section  17  of  the  Act  of  1002,  delegated 
their  powers  to  an  education  committee,  and  that 
committee,  in  exercise  of  the  power  given  by 
Schedule  I.,  A  ((3)  of  the  Act,  had  appointed  a  sub- 
committee to  deal  with,  amongst  other  things,  the 
appointment  and  dismissal  of  teachers.  The  aab- 
oommittee  appointed  a  section  to  deal  with  the  details 
mcrounding  the  dismissal  of  teachers  and  to  make 
reoommendationa  to  the  sub-committee.  On  the  25th 
of  November  the  section  gave  its  constint.  This  was 
the  consent  referred  to  in  the  letter  of  the  2Sth  of 
November.  On  the  0th  of  December  the  sub-com- 
mittee approved  and  adopted  the  action  of  the  section. 
Tbe  writ  was  issued,  ai  I  h»ve  stated,  on  the  ISth  of 


December.  Subsequently,  on  the  20th  of  Jannary, 
the  cODsout  of  the  education  committee  itself  was 
given,  as  I  have  before  stated.  In  my  ]itd|^ment  tbe 
education  committee,  having  regard  to  section  17  of 
the  Act,  could  exercise  all  tbe  powers  of  the  local 
education  authority.  The  education  committee  wm  for 
this  purpose  the  original  authority.  Further,  having 
regard  to  Sobcdule  I.,  A  (6).  the  sub-cDmmittee  waa,  I 
think,  a  body  which  could  determine,  and  not  mer^y 
report  to  the  committee  upon,  a  quest  ion  such  a* 
this  consent.  Bat  I  do  not  think  that  tbe  "  gection  " 
was  other  than  a  Kubordinate  body.  Its  duty  wm  to 
consider  and  recommend  to  the  sub-committee.  Its 
action  reqEitred,  I  tbink,  approval  by  the  sub-corn* 
mittee.  Under  these  circuiustances  it  seems  to  ma 
that  ou  the  30th  of  November.  lUOo,  the  ooasent  of 
the  authority  bad  not  been  obtaine-l,  Btit  in  my 
judgment  this  is  not  a  matter  on  which  the  plaintiff 
can  rely  aa  invalidating  the  notice  which  was  given 
her.  This  matter  of  consent  wai,  ai  I  have  said,  a 
matter  arising  only  as  between  the  authority  and  ihe 
managers.  It  was  not  a  condition  precedent  to  a 
good  notice  of  diamiaaal,  A  dubsequeitt  consent  by 
the  aiithority  to  that  which  the  mau»g«tshu]  done 
under  a  provisional  consent  giTt^n  by  their  subordinate 
section  refers  back,  I  think,  and  ratifies  the  act  which 
the  managers  did,  if  any  auch  ratiffoation  wm 
required.  Moreover,  on  the  9th  of  December,  being 
before  ihe  issue  of  the  writ,  tbe  aub-uommittee  h»d 
approved  the  action  of  the  section.  Farther,  and  as  a 
separate  point,  absence  of  consent,  if  there  was  inch 
absence  at  the  relevant  date,  is  not,  I  think,  a  matter 
which  the  plaintiff  can  set  up.  It  gives  her  no  Tig;ht. 
It  ia  a  matter  which  would  result  only  in  consequeneps 
■a  between  the  school  and  the  education  anthority. 
In  my  opinion  the  action  fnils  and  I  dismiss  it,  and, 
aa  the  defendants  ask  for  costs,  it  must  be  distussed 
with  costs. 

Juilijmtnt  /nr  the  dt/tndanU. 

Solicitors,  Baker  ife  Nairnr. ;  Frtetnait  4- Son ;  DaU, 
Xtwman,  .t  Hood,  for  T.  F.  Morland,  Reading. 


Chan.  Div.        I  -       .-^ 

SwinUn  Eady,  J.  J  "'*''•  ^' 

III  re  Crigolestone  Coal  Oo.  (Liuii-bd). 

SlBW-IEl'  I).  THB  COMPAJfY.  (a.) 

RrtuUot — Dehenture-holdert'  adion — Propertit  in  dtia^rr 
— Afotion /or  j'liilgjnmi  on  admittioru — Ii.  S,  C,  1883, 
orii.  51,  r.  lb, 

mere  debenttire-hohiera  hrought  an  artion  for  tt« 
rtaUzttlon  of  thfir  security,  and  moved  for  judgmeai  tm 
admiiiioji»,  the  Judge,  in  tlie  abitnee  of*ome  of  (At  (Airrf 
debeHture-kotdert,  dirteUd  a  lalt  wilK  the  approbatioM  t^f 

the  Judge. 

This  was  a  luotion  for  judgment  on  aduuaHona 
contained  in  tbe  pleadings. 

The  plaiutitls  in  the  action  were,  the  holder  of  some 
of  a  first  issue  of  debentures  (who  also  held  £3'>0OO  of 
a  third  issue  of  debentures),  on  behalf  of  hftpf^lf  and 
all  other  first  debcnture-boldern,  and  tbe  tfOltgW  <d  ft 
deed  securing  the  first  issue  of  debentures  ;  uid  Um 
defendants  comprised  the  company,  whidi  wm  & 
colliery  company,  tbe  holder  of  all  the  second  debot- 
tures,  and  the  holder  of  £ld,0OU  out  of  £40,000  tUtd 
debentures.  The  principal  money  of  tbe  iit«A  iMBie  of 
debentures  had  not  fallen  due,  and  there  were  bo 
arrears  of  interest. 

(ri.)  Reported  by  F.  HARDiNas  DaISTOIT,   Esq.. 
Barriat  er-  at-  La  w. 


Td.  LTV, 
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The  plaintiffs,  Ly  tlieir  gtfttemont  of  claim,  alleged 
that  the  company's  mine  was  in  danger  o(  destruution 
owin^  ia  flooding,  and  the  propoaed  minutes  con- 
tained a  declaration  to  the  etfect  that  the  plaintift'i 
were  pnlitJed  to  a  charge  upon  the  imdortuking  and 
jiropta-ty  of  the  oompany,  and  directed  that  tho 
rooeivei'  (who  had  been  appointed  upon  the  passing  of 
a  resolution  that  (he  company  should  ceaae  to  carry 
on  LuGiu«Bs]  should  be  at  liberty  to  sell  the  propfrty, 
assets^  and  effects  of  the  comjiany  as  a  going  aoncern 
Anartiflavit  by  the  receiver  in  support  of  the  alie- 
nations contained  in  the  statement  of  cliiim  had  been 
fllwl,  aa  was  required  by  Cozena-Hardy,  J.,  in /h  re 
fill/  and  Sight  Aihtriitiiiif  Co..  -iH  W.  fi.  ;l(;2 

The  defendanta  by  their  defeauis  admitted  the 
alliigatt  ns  in  the  statement  of  claim. 

An  order  for  immBdiate  aale  was  asked  for  under 
R.  aC.  1883.  ord.  :,l,  r.  U,  which  directs  that,  in 
'iflienture-Iiolderii'  actions,  where  the  debeiiture- 
hoHnni  are  entitled  to  a  charge  by  virtue  of  the 
debentnreH  or  of  a  trust  deed  or  otherm«e,  nod  the 
plaintiff  is  suiug  au  behalf  of  hiuisi-lf  and  other 
delfUture- holders,  and  where  the  judge  in  pfwoii  ii 
<ji  opinion  that  there  must  eventually  be  ii  sale,  !ie 
m»y  in  bia  disoretion  direct  a  sale  before  judguifliit, 
and  also  after  judgnieut,  before  alt  the  jierBoiia 
interested  at*  ascortivined,  whether  served  or  not, 

//.«..  E.  C.  }f,ienasf,ln>,  A'.''„  and  U.  M.  UumiJiTg. 
tot  the  plflintiffa. 

Miiiuon,  for  the  company, 

Baden  I'ulUr,  for  the  other  defendiuits. 

SwiKFBN  Eadt,  J.— There  must  be  a  direction  that 
thn  property  be  sold  with  the  approbation  of  the 
juilge,  inatead  of  a  direction  for  the  receiver  to 
sell,  Thia  will  overcome  the  difficulty  of  making  an 
order  in  the  absence  of  some  of  the  third  dohsnt ure- 
bolder*,  who  might  di»put<7  the  right  of  the  plaintiffs 
to  a  charge.  There  must  be  a  declaration  of  charge, 
for  upon  that  rests  the  jutiadiotioii  to  dire:t  a  sale 
under  ord.  51.  r.  16. 

By  foUowiug  thia  course,  the  abaent  debenture- 
holders  can  bo  brought  itt  upon  the  making  of  an 
application  to  approve  any  conditional  contract  of 
Mle. 

In  other  respects  the  Judgment  will  be  in  the 
■visual  form. 

8f,lioitorH,  iMbble.  OMie,  Sinclair,  .f-  Juhimn,  for 
SifrixtH  it  C/ialk-er,  Wakefield. 


Ifdd  (Darling,  J.,  diuenting),  thai  tht  detcription  o/ 
Ihf.  mixture  sohl  at  "  todtt  crygtah"  imt  a  fttUe  trade. 
'Ifi^cripiinn  ivithin  thr  mfaning  of  stHion  3  nf  (he 
JUirchandhe  Marlct  Ad,  1887,  and  that  tht  appdhnt 
was  properly  convktfd. 


Nov.  II, 


I     ...     , 

^^(Lonl  Alveratone,  L.C.J.,  and  ' 
^P       WiU".  and  Darling,  JJ.)        j 

FowLZE  V,  CBii-ra.  (a.) 

TmU-mark  —  Fahf.    trndt    draeriptioit  —  Merchandin 

Markt  Ad,  1887  (50  ife  51  Vid.  c  2S),  «.  2,  3. 

riit  apprllaiit  fold  til  the  (ifdinary  course  o/  huaineeg  a 

r>'iniired>ff!,,hl    o/   loda,   wAfcA   luuj   drmribfd   in    the 

>ft".i«j  at  -'toda  eryitalt."   Tht  mfxluTf,  whenana!yzr,l. 

^"'Mnd  to  contain  cnjtliMzed  mThmatc  o/  soda  mixed 

f'thOlaabtr  tali*,  orcri/ttaUiztl  m!ph<itf  r/so(ii,  vart/- 

'yiii  th»  different  sumphi  from  18  Ui  64  pvr  cent.     The 

«^';««  thoatd  that  the   term  "  soila  cryntaU  "  meant 

omiaary  watMntf  toda,  awl  that  th'it  article  eontiited  o/ 

'jy'»uUz,d  oirbonatr.  of  mla  coiit^ii ri  i »g  n'4  more  than 

ciS*^  j"'  "Z*"'/'^"''  "/^ol"  or  Olauher  itilta.     He  was 

i^rgtd  OB  an  information  with  having  airnHtd  to  the 

^■n/oUe  trade  dtsa-ipUon. 

("■)  B«ported  by  AlAS  Hogo,  Esq.,  Barrit>t«r'at> 
Law. 


^(«']B« 


Case  stated. 

At  a  petty  soiaions  held  at  Tunbridge  WoUs  an 
information  was  preferred  by  the  respondent  on 
behnlfof  the  Hoard  of  Trade  against  the  appellant 
uuder  section  Ii,  sub-seotion  2.  nf  the  Merchandise 
Marks  Act,  18S7,  charging  that  the  appelhint  on 
the  Ist  of  September,  1901.  did  unlawluUy  sell  certain 
goods,  to  wit,  a  quantity  of  Glauber  salts  mixed  with 
aoda  crj'stals,  1o  whiuh  a  fnlae  trade  description,  to 
wit,  aoda  cryatala,  was  afiplied  contrary  to  the  pro- 
visions of  the  Act.  The  following  (acts  were  proved 
in  f'vidence  : 

The  appellant  is  a  retail  oUuina  and  hardware 
dealer  carrying  on  busiiie««  at  Tunbridge  Wells,  and 
on  the  1st  of  September,  IflOi.  he  aold  in  the  ordinary 
way  of  hi<  trade  to  William  Oaiton  Butler,  a  Iraveller 
in  tint  employment  of  Brunner,  Mond,  &  Co,  (Limited), 
manuf.'icturing  chemists,  a  hundredweight  of  aoda 
which  waa  described  on  the  invoiues  delivered  with  the 
goodoaa  "soda  crystals."  The  price  charged  for  the 
goods  waa  four  shillings. 

A  portion  of  the  soda  purchased  by  William  Qaytou 
Butler  was  analyzed  and  was  f  jund  to  contain  sod.<i 
crj-stala  and  crystaUined  carbonate  of  soda  mixed  with 
Qlaub;-!  salts  or  crystallivied  sulphate  of  soda. 

Analysia  of  six  several  samples  were  proved  with 
the  following  n  suits  : 

Sofia  cry»taU-(l)  64  per  cent.  ;  (2)  78-87  per  cent, ; 
(a)  3j-10  per  cent.  ;  (4)  37'2ft  per  cent.  ;  {.'li  86  8  per 
cent  ;  (C)  393  per  cent. 

Glauber  salts— (1)  34  par  ceiit.  ;  (2)  18-78  per  cent.  ; 
(3)  (!4-o3  per  cent.  ;  (4)  61-87  p*r  cent. ;  (S)  43-1  per 
cent. ;  (6)  60  7  per  cent, 

In  explanation  of  the  difference  in  the  results  of 
these  various  samples  it  was  stated  that  the  carbonate 
of  soda  and  the  sulphate  of  soda  having  been 
separately  iiroduced  were  mechanically  mixed  together 
subsequently  to  the  manufacture,  and  oousectuently 
in  their  manufacture  there  might  be  more  of  one 
sort  than  of  the  other. 

There  are  many  salts  of  s  jdium  which  are  fjrepared 
in  a  crystallized  form.  Seventeen  salts  of  sodium  are 
mentioned  in  the  British  Phannaccpn-ia,  and  t.te 
witness  said  there  were  as  muny  as  3,000  salts  of 
aodtura.  Carbonate  of  soda  and  sulphate  of  soda  are 
only  two  of  them.  These  are  both  usually  prepared 
and  sold  in  a  crystaUized  form. 

The  prooesa  of  cryatalUzation  is  similar  in  each  case. 
The  result  is  a  chemical  combination  in  crystallized 
form  of  about  33  per  cent,  of  carbonate  of  sod*  or 
sulphate  of  soda,  as  the  usse  may  he,  and  CG  per  cent. 
of  water. 

Carbonate  of  soda  is  produced  by  various  processes, 
and  one  of  such  processes,  that  employed  by  Messrs, 
Brunuer,  ISIond,  &  Co.,  is  known  as  the  ammonia 
proceas.  The  crj'gtalliKed  carbonatfl  of  soda  prepared 
by  this  process  contains  a  small  proportion  of  sulphate 
of  soda,  This  small  quantity  ii  loft  in  the  manufac- 
ture, or  is  added  to  the  soda  aih  in  the  i:iro(«BB  of 
crystAllizatioQ  for  the  ptupose  of  hardening  the 
ci^stals. 

There  are  other  processes  by  which  crystallized 
carbonat*  of  aoda  is  produced  different  from  the 
jirocesa  adopted  by  Messrs.  Bninner,  Mond,  &  Co. 
These  processes,  two  of  which  are  known  a«  the 
Leblano  and  the  Pamkoff  processes,  were  referred  to 
by  the  witness. 

Both  have  a  proportion  of  anlphate  of  aoda.  In 
the    Leblauc    process    there    is  a   trace  and  in  the 
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Femkoff  process  about  30  per  oeut, ,  but  not  in  the 
form  of  irystel.  Carbonate  of  soda  in  the  crystallized 
form  and  containing  not  more  than  2  per  cent,  of 
sulphate  of  aoda  is  the  commodity  commoaJy  known 
aa  washing  aodft  for  dotuostio  use,  and  is  usually 
described  as  "  soda  crystals." 

This  description  is  aot  applied  to  sulphate  of  sodii, 
nor  usually  to  carbonate  of  soda  containing  more  than 
2  per  cent,  of  sulphate  of  soda.  All  the  witnesjes 
who  gave  this  evidenue  were  (with  one  eiceptioo) 
analytical  msnufaoturiug  chemists. 

The  market  value  of  crystallized  carbonate  of  soda 
is  about  double  that  of  Glauber  salts,  a  crystalliied 
sulphate  of  soda. 

Sulphate  of  soda,  or  Glauber  salts,  has  no  detergent 
qualities,  but  in  appearsnce  is  exactly  like  carbonate 
of  aodft. 
The  appellant  was  not  cslled  aa  a  witness. 
It  was  contended  on  behalf   of  the  appellant  that 
crystallized  soda  aud  soda  crystals  are  I  he  same ;  that 
whan  a  description  is  true  witli  regard  to  the  material 
of  which  two  or  more  things  are  composed,  it  cannot 
under  any  circumstances  become  a  false  trade  descrip- 
tion as  to  any  one  of  them ;  that  aoda  is  a  genuine  term 
applicable  to  any  preparation  or  ciompouud  of  sodium, 
and  cannot  be  a,  false  description  when  applied  to  any 
oue  of  them;  that  the   word  "soda  crjstJs"  wh*n 
applied    to    oryatallized    ciirbo'iati>    ot    soda    or    to 
crystaUizTd  sulphate  of  soda  is  a   true  description  of 
the  material  of  which   each  article  is  composed,  and 
therefore  cannot  be  a  false  description  when  applied 
to  a  mi.vture  of  both  ;    that  there  was  no  evidence  of 
any  false  description  within  the  meamog  of  the  Mer- 
chandise Mark4  Act,    1887.      It  was  contended   on 
behalf   of    the    respondent    that    the  words    "soda 
crystals"    were    oijly  applicable  to  oryatallixed  car- 
bonate of  soda  containing  not  more  than  2  per  cent, 
of  sulphate  of  soda   and  that  it  vfwi  therefore  a  false 
trade    description    when    applied    to    a   mixture   of 
carbonate  of  soda  and  crystallized  sulphate  of    soda 
when  the  proportion  of  the  latter  was  more  than  2 
per  cent,  of  the  whole. 

The  justices  held  that  "soda  crj-stals"  meant 
ordinary  washing  soda,  and  that  on  the  evidence 
before  them  that  article  cooaisted  of  ctystalliised  car- 
bonate ot  soda  containing  not  more  than  2  per  cent. 
of  sulphate  of  soda  or  Glauber  salts,  and  that  the 
description  was  a  false  trade  description  when  ftpplied 
to  the  mixture  of  crystallized  carbonate  of  soda  and 
cryst!illi;^ed  sulphate  of  sods.  They  accordingly 
convicted  the  appellant,  and  the  question  for  the 
opinion  of  the  court  was  whether  the  justices  were 
right  in  convicting  the  appellant. 

By  the  Merchandise  Marks  Aot.  188  T,  ■.  3,  sub- 
section 1  :  "  For  the  purposes  of  the  Act  '  trade 
description'  uieaaa  any  description,  statement,  or 
other  indication,  direct  or  indirect  .  .  .  aa  to  the 
material  of  which  any  gooda  are  composed.  •  _.  . 
And  the  us 9  of  any  figure,  word,  or  mark  which, 
according  to  the  oust  .m  of  the  trade,  is  commonly 
taken  to  be  an  indication  of  any  of  the  above  matters 
ahall  be  deemed  to  be  a  trade  description  within  the 
meaning  of  this  Act.  The  expression  *  false  tride 
description'  mffiina  a  false  description  which  ia  fi^se 
in  a  material  respect  as  regards  the  goods  to  which 
it  is  applied," 

Aimri/,  K.G.  {B-msey  with  bim),  for  th»  appellant.— 
The  magiatra'es  were  wrong.  Glauber  salt  w  a 
species  of  ioda  crystals,  and  the  custom  of  the  trade 
cannot  make  that  a  false  deacription  which,  apart 
from  the  custom,  is  a  true  description, 

S!rE.  Canon.  S.d.  [It.  SuHon  and  A»/firil  witbhim), 
for  the  respondcnl^A  description  may  be  quite 
correct  and  yet  fiiUe  as  a  false  dejcription.    Here  the 


cose  finds  that  the  words  "soda  crystals"  meMU, 
acoording  to  the  custom  of  the  trade,  ordinary  WMhing 
soda.     The  description,  therefore,  of  Glauber  salt  as 
aoda  crystals  was  a  false  description, 
Amry,  K.C.,  replied. 


I 


Darliso.  J.— I  am  reluctant  to  differ  from  therert 
of  the  court,  but  t  am  bound  to  express  my  view. 
The  appfUant  is  charged  with  saOiug  a  qusBtity  of 
Glauber  salts  mixed  with  soda  crystals  under  the  f»Ut< 
trade  description  of  "  soda  crystals."  The  ground  oi 
the  complaint  was  that,  whereas,  according  to  the 
custom  of  the  trade,  the  term  •*  soda  crystals  ■'  meaiu 
washing  soda  or  carbonate  of  soda  containing  not 
more  than  2  per  cent  of  Glauber  salU  ;  the  mixtoje 
sold  by  tha  appellant  contained  a  very  much  higher 
proportion  of  Glauber  aalta,  varying  from  1*  per 
cent  in  one  of  the  aamphs  taken  to  as  mu  h  « 
Gi  per  cent,  in  another.  It  is  said  that  this  »a»  • 
false  trade  deacription  aa  to  the  m»terial  of  which  th« 
mixtare  was  composed.  Now,  there  are  maoy  salt*  of 
soda  in  a  cryatallszed  form,  and  sidphated  o!  ioda  or 
Glauber  salts  is  one  of  them.  It  is  in  fact  one  of  th* 
many  "  aoda  crj'stnls."  And  to  describe  it  as  what  ra 
fact  it  ia  cannot,  in  my  opinion,  amount  to  a  fall* 
trade  descriptiou ;  for  I  think  that  no  amount  ol 
usage  in  the  trade  oan  ^vo  one  species  ot  the  class  tlM 
exclusive  right  to  a  description  which,  though  traa 
of  that  species,  ia  not  untrue  in  fact  of  the  otheii. 
Then  if  it  ia  equally  true  to  desoi'ibe  carbonate  of 
aoila  and  sulphate  of  soda  separately  as  soda  crysUli 
it  cannot  be  a  false  trade  desoripdon  U^  apply  thai 
name  to  a.  mixture  of  the  two.  I  think  the  appal 
should  be  allowed. 

Wills.  J.— I   think  thia  conviction  must  sIkmI. 

The  Merchandise  Marks  Act  was  passed,  not  to  ensal* 

acieuUtic  ac^ouracy  in  trade  terms,  but  to  protect  twd*. 

and  to  ensure,  aa  far  as  legislation  can  do  so,  lb»t 

trade  shull  be  carried  on  honestly,  and  tliat  teriui 

shall  not  be  api.lied  to  subatancea  where  the  »pphc»- 

tion  would,  according  to  the  common  acceptation  of 

those    terms  in  the  trade,   lead    the    pnrohaswto 

asjume  that  he  was  buying  something  different  frt» 

what  he  was  really  buying.     Section  3,  sub-«ectwn  I. 

says  that  ''the  use  of  any    .    .    .    word  which, 

according  to  the  custom  of  the  trade,  is  commonly 

taken    to    be  an    indication   of    any  of    the   $.\Kne 

matters,"  induduig  paragraph  (li),  as  ta  the  materul 

of  which  any  goods  are  composed,  "  shall  be  a«efflM 

to  b«  a  trade  description."     Here  we  have  the  tnra 

"  soda  crystals  "  used,  which  is  commonly  imderstooo 

to  be  a  guarantee  that  the  sulistanoe  ia  carbonate  « 

soda  containing  not   more  thou   2  peroant,  of  V» 

sulphate.  And  if,  as  here,  the  substance  contains  18  m 

cent,  or  more  of  the  sulphate  the  application  to  it  of  tie 

term  soda  crystals  is  to  my  mind  clearly  a  false  trade 

description.    The  fact  that  a  description  u  apphrt 

to  particular  goods  is  scientifically  correct  will  iw» 

prevent  it  from  being  a  false  trade  deacriptioD.    AiKl 

the  converse  is  equally  true.     Many  trade  termt  •» 

of  verj'  old  standing,  and  it  may  be  that  with  the 

advance  of  science  some  of  thera  will  become  •<3«'j 

tificttUy  incorrect,  hut  proof  of  that  inconfectoeajira 

not  cause  them  to  be  false  trade  descriptions  11  wy 

continue  to  be  understood  in  the  trade  na  indiOP'**' 

the  same  substances  which  they  did  when  those  1 

tirat  came  into  use. 

Lord  Al^-erstonk,  L.O.J.— I  agree  with  tha  tie* 
taken  by  my  brother  Wills.     If  I  could  oonte  to  ti* 
coDclusiou  that  all  that  is  required  to  tftUsty  «♦ 
statute  ia  to  show  that  the  description  ia  chemw^.f     J 
true,  I  think  it  would  be  imi)o»ailde  to  support  tfcu    ■ 
conviction.     But  I  agree  with  Wills,  J.,  in  t\iw*m    ^ 
that  t!  at  waa  not  the  way  in  which  the  section  w« 
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iiitemled  to  be  construed.  The  oTana«  in  sectioa  'i. 
swb-Mation  1,  that  the  use  of  any  figure,  word,  or 
mnrk  which,  according  to  the  custom  of  t lie  trade,  is 
cjmmonly  taken  to  bo  bu  indication  of  any  of  the 
ulmTe  matters,  ghall  b«  deemed  to  be  trade  deBonptiou 
'within  the  iueii,nlD<i;  of  this  Aot,  in  my  ojiiuiou 
renderi  it  iinpogrible  eo  to  constrae  the  Bection. 

Apptal  ditmiistd, 

Sjlicitoft  ft'r  BppelUnt,  Ntvi  6:  Btck. 

Solicitor  for  respondsnt,  Soiicii'jr  to  the  livtrd  n/ 
Tradt. 


dlourt  of  Sppral, 


Nov.  20;  Dec. 
4,  15. 


Fr«m  K.  B.  Div,  (In  Bkoy.). 

[VMnghaa  William*.  Stirling,  and 

Ci.iians* Hardy,  L  3 J.) 

And  K.  B.  C.  (BiKham  and 

Walton,  J j!). 

In  re  BniifDLEy. 
Ex  parte  Taylok  &  Co.  (a.) 

BanhrapUy — Pttilton  —  Deed  of  ataignintid  —  Acgui- 
etcence—Uaduf  pratitre — Su_fficient  caiue  for  rrfuml 
of  reeeiifivg  order — Banhrtiplcy  Ad,  1883  (^S  tt  47 
Vitt,  f.  53),  *.  7,  iiib'Snlion  3. 

A  peiitioning  ertdi'tor  in  hankrujjtetf,  teJio  recogrJzet 
ih'it  a  truttee  under  a  deed  of  arrnngtmeiit  ha»  a  good 
title  and  who  telh  goods  to  the  trustee  und  il  paid  hi/  him 
thtrr/'ir,  it  eitopptd/rem  lafini/  that  the  deed  is  a  fraud 
upon  creditors  and  an  ad  of  iKnihriiptct/.  A  clause  in  a 
deed  of  arrafigemtnt  authorizing  the  tfuri'e  l>y  the  dirte- 
(ion  of  the  committ(e  of  inipedion  or  of  the  miijority  of 
the  creditors  to  pay  aiiif  creditor  in  full  who  does  niit 
rircutt  or  assent  fu  the  deed  should  not  be  ins.rtcd  Ihcrei Ji. 

Appeal  from  the  registrar  of  the  County  Court  of 
StatT^rdshire  holden  at  Hauley. 

On  the  7th  of  September,  IWj,  the  debtor  executed 
ft  deed  of  usignment  for  the  benefit  of  his  creditors 
which  contained  a  clauie  Kiving  a  disoretioa  to  the 
trustee,  with  the  assent  of  the  committee  of  iospection, 
to  pty  in  full  any  creditor  or  creditors  who  might 
decline  to  aessnt  t)  the  deed.  On  the  date  of  the 
execution  of  the  deed  a  circular  was  sent  out  Juformiog 
the  creditors  of  its  execution  and  calling  them  to  a 
meeting  to  b»  held  on  the  1 5th  of  September. 

On  the  1  Uh  of  September  the  petitioning  creditors 
wrote  to  Messrs.  Aloock  &  Co.,  the  eolicitore  to  the 
dabtor,  and  also  to  the  trustee  under  the  deed,  stating 
tbat  their  claim  amounted  in  all  to  i!60:(  0'.  3d.,  bat 
that  M  to  tiro  itemi  amounting  together  to  j£2:JS  they 
h  id  aerions  grounds  of  eompUiut  against  the  debtor. 
They  had  placed  both  these  items  in  the  hands  of 
their  solicitors,  and  would  not  consider  any  arrnage- 
tneut  but  payment  coacerning  them  ;  bat  as  to  the 
other  items  in  the  account  they  would  be  prepared  to 
oonrider  anything  that  was  in  the  best  interest*  of  the 
debtor,  and  acceptable  to  the  general  body  of  creditors. 
The  letter  concluded:  "We  will  not  be  present  at 
the  meeting,  and  our  solicitors  hare  inetruclious  to 
pret.i  the  mttttors  in  hand." 

Toey  a' so  wrote  to  the  debt  t  to  the  same  effect. 
When  they  received  from  the  trustee  a  report  of  the 
proceeding*  at  the  mesting  they  wrote  that  they  hud 
nothing  to  add  to  their  former  letter,  and  refused  to 
&«eait  to  the  deed  of  arrangement.  They  did,  how- 
ever, lell  some  timber  to  the  trustee  to  ena*>le  him  to 
ctrry  out  a  contract  of  the  debtors,  and  this  dealing 

(a.}  Reported  by  P.  M.   Feakoke  and  Hettby 
SiBPHEJr,  Esqra,,  B  arris  ters-at-Law. 


with  the  trust's  was  afterwards  alleged,  on  behalf  of 
the  debtor,  to  amount  to  an  acquieHceticf  in  the  deed 
of  arrangement. 

On  tlie  25th  of  September  they  presented  a  petition 
founded  on  the  execution  of  the  deed  hb  an  act  of 
banltruptcy.  Shortly  afterwards  they  heard  of  the 
clause  in  the  deed  empowering  the  trnstee  to  pny 
disaentiag  creditors  in  full,  and  on  being  asked  by 
the  debtor's  solicitors  to  join  in  the  deed  of  arrange- 
moat  they  wrote  to  the  debtor  that  they  would  not 
take  any  cjmi>ositioQ  or  agree  to  any  assignment 
unless  the  two  items  amounting  to  £238  were  paid  in 
full. 

On  the  6th  of  October  the  petition  came  on  for 
hearing  before  the  registntr,  who  dismissed  it  upon 
the  grounds  that  the  creditors'  demand  for  payment 
of  X238  in  fuU  as  a  condition  of  ngreeiog  to  the  deed 
constituted  undue  presmre,  and  that  tlieir  deilings 
with  the  trustee  amounted  to  such  ac^'jiesceuoa  in 
the  deed  as  would  preclude  them  from  founding  a 
petition  uiK>n  it.  The  registrar  considered  tbat  he 
was  bound  by  the  decisioni  in  In  re  Shaw,  Ex  parte 
am,  49  W.  E,  264,  and  In  re  A  Dch'or,  53  W.  R.  223. 

The  petitioning  creditors  appealed. 

Nov.  20.— F.  E.  Smith,  for  the  petitioning  creditors, 
contended  that  thoEc  cases  were  distinguishable  on 
the  facts. 

H,  Ittetl,  KJl,  and  B.  ('.  Broagh,  for  the  debtor, 
relied  upon  the  cases  referred  to  by  the  registrar,  and 
upon  In  re  Ilawley,  Ex  parte  Ridgtwag,  4  Mans.  41, 
45  W.  E.  Dig.  9. 

Judgment  woa  reserved. 

Dee.  4.— BiaxtAM,  J.— My  brother  Walton  will  read 
the  judgment  of  the  court. 

Walton,  J. — Tois  is  an  appeal  from  the  dejiiion  of 
the  registrar  of  the  county  court  at  Hanley,  in 
Stutfordshire,  refusing  to  mak-j  a  receiving  order  on  a 
bankruptcy  petition  thut  had  been  presented  against 
the  debtor,  on  the  ground  that  the  correspandence 
between  the  debtor  and  the  petitioning  creditors,  and 
the  debtor  and  the  trustee  under  the  deed  of  arrange- 
ment, abundantly  showed  that  thepetitiortiDg  creditors 
made  every  attempt  and  used  every  exertion  to  obtain 
an  iindao  preference  ns  to  payment  of  patt  of  their 
debt ;  and  further,  that  they  Bcquiesced  ia  the  assign- 
ment within  the  meaning  of  the  authorities  by  con- 
tinuing to  trade  with  the  debtor's  trustee.  The 
registrar  no  doubt  b»sed  his  decision  on  aab-aeotion  3 
of  section  Id  theBinkruptcyAct,  1SS3,  which  enacts 
thii*,  if  the  court  is  satijii^d  that  for  sufHcient  cause 
no  order  ought  to  ba  miiie,  the  court  may  dismiss 
the  petition.  Now  it  is  well  established  that  tlie 
court  will  not  allow  proceedings  in  bankruptcy  to  bj 
made  use  of  by  a  creditor  for  the  purpofe  of  extortion 
or  to  obtain  some  unlawful  or  inequitable  advantage. 
If,  for  instance,  it  is  provfd  on  the  bearing  of  a  petition 
tli*t  the  petitioning  creditor  has  by  threats  of  bank- 
rujitoy  oudeavoured  to  induce  the  delitor  to  give  him  a 
secret  prefereDce  over  his  other  creditors  whilst  j  fining 
witli  them  app&rently  on  equal  terms  in  a  composition 
or  deed  of  arrangement^  the  petition  should  bo  dis- 
nji*sed.  This  is  the  efF-!Ct  of  the  deoiaioni  of  the  ciurt 
in  the  cases  of  In  re  Shaw,  49  W.  R.  264,  and  In  re  A 
Debtor,  53  W.  R  223.  The  registrar  thought  that  the 
facts  of  the  preaent  caee  brought  it  within  the  rules 
followed  in  those  cases  and  dismissed  the  petiticn. 
The  fauts  appear  from  the  correspondonco  and  the 
question  is  whether  the  iiferenoea  drawn  by  the 
registrar  from  the  correspondence  can  be  supported. 
On  the  7th  of  September,  1 005,  the  debtor  execntcd  a 
deed  of  assignment  to  a  trustee  for  the  general 
benefit  of  his  creditors.  The  deed  contained  a  clause 
^  in  the  following  words :  "  If  the  trustee  in  his  own 
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diacretion  sbaJI  think  it  expedient  to  do  so,  or  i{  a 
committee  of  inipecliou  ehall  be  appointed  by  the 
cr*  ditois,  then  if  a  mnjority  of  such  committee  shull 
BO  direct,  it  ghull  be  lawful  for  tba  t^uste(^  to  pay  iu 
fttlt  or  otherwiae  than  by  dividends  under  these 
pr*  wnts  any  creditor  or  creditors  who  ahall  declioe 
to  execate  or  asBeut  to  these  presenta,"  On  the  same 
7th  of  S4>pt«mber  a  circulur  waa  sent  by  Messrs, 
Alocck  &  Co ,  then  acting  ba  the  debtor's  aoliciti  r», 
to  each  of  the  creditors  of  ilie  debtor  staling  that  a 
meeting  rf  creditors  was  to  be  h«ld,  and  that  the 
deed  bad  been  executed,  and  asking  each  creditor  to 
let  them  know  the  amoiiot  of  the  debtor's  iad*bt«d- 
neSB  to  him,  aud  whether  the  creditor  would  he 
"  diaposed  to  agree  to  the  methr.d  of  dealing  with  the 
e^itata  that  may  commeiid  itatlf  to  the  majority  of  the 
creditors  present  at  the  meeting."  The  petitioning 
creditor*,  in  answer  to  this  circular,  wrote  to  the 
debtor's  solioitora  informing  them  that  the  debtor's 
indebtedness  to  them  amounted  altogether  to 
£604  Os,  3d.,  and  stating  that  as  to  two  items 
(amounting  together  to  about  £238)  included  in  the 
£694  09.  3d,  they  had  certun  special  grounda  of 
complaint  against  the  debtor,  and  concluding  as 
follows :  "  Both  these  items  are  in  the  hands  of  our 
BoTicitors,  Meaara,  Qoiggin  &  Co.,  and  we  will  not 
consider  any  arrangement  other  than  payment  con- 
cerning them,  but  for  the  other  items  in  the  account 
we  will  be  prepared  to  consider  anything  that  is  in 
the  best  interests  of  your  client  and  that  may  appear 
acceptable  to  the  general  body  of  creditors.  We  will 
not  be  present  at  the  meeting,  and  our  lolicitors  have 
instructions  to  press  the  actions  they  have  in  band," 
The  pttitioning  creditors  wrote  to  tue  debtor  a  letter 
to  the  same  elfect.  At  the  meetirg  of  creditors, 
which  the  petitioning  creditors  did  not  attend,  a 
resolution  was  pgssea  adopting  the  deed  and  pro- 
viding for  the  appointment  of  a  committee  of 
inspection.  Notice  of  this  was  given  by  circular  sent 
to  the  creditors,  aud  amongst  them  to  the  petitioning 
creditors,  by  Messrs.  Aloock  &  Vo,,  who  appear  to 
have  alao  acted  for  the  trustee  and  the  committee  of 
inspection.  The  petitioning  creditors  wrote  in  reply 
that  they  had  nothing  to  add  to  their  previous  letter. 
Afterwards,  on  the  ISth  of  September,  a  Mr.  Arrow- 
imitfa  and  a  Ur.  Edge,  friends  of  I  he  debtor,  had  an 
interview  with  the  petitioning  creditors,  and  pressed 
them  to  assent  to  the  deed  of  arraiigemi-iit.  The 
petitioning  creditors,  however,  refused  to  enter  into 
any  negotiations  or  arrangemeLt  with  either  the 
debtor  or  the  otter  ortditors  e.\c  pt  ni>on  the 
terms  already  mentioned.  It  is  admitted  that 
tbey  not  otljr  threatened,  but  at  or  about  this 
time  commenced  proceedings  in  bankruptcy  against 
the  debtor.  On  the  25th  of  September  they  apptar 
to  have  heurd  for  the  first  time  of  the  dua&e  in  the 
deed  which  authort;ied  the  committee  of  inspection  to 
pay  the  debt  of  any  nou-assonting  creditor  in  ful), 
if  they  thought  it  npedi<?nt  to  do  so.  They  wrote  to 
Hr.  Arrowsmiih  suggesting  that  the  terms  upon 
which  they  were  insisting  might  he  carried  out  by 
the  committee  of  inspection  under  the  deed.  This 
letter  was  banded  to  Meaarf.  Alcock  &  Co.,  who  wrote 
to  the  petitioning  creditors  informing  them  ttat  they 
could  not  advise  the  committee  of  trs]>eition  to  >  ssent 
to  the  terms  proposed,  and  in  reply  the  petitioning 
creditors  refused  in  any  way  to  modify  tb^ir  oiiginal 
requirements,  and  said  that  the  bankruptcy  proroed- 
iDgs  would  be  carried  on  with  due  diligence.  This 
completes  the  story,  and  I  can  tind  in  it  no  indication 
of  any  attempt,  or  design,  or  intension  on  the  pait  of 
the  petitioning  creditors  to  defraud  or  deceive  the  other 
creditors  or  to  obtain  a  preference  by  any  secret  or 
improper  me  an  a.  They  bad  a  right  to  refuse  their 
ossetit  to   tlie  deed  altogether;    there  was   nothing 


wrong  in  itself  in  refusing  their  assent  except  upon 
the  terms  thit  the  two  items  were  paid  in  full ;  bnt 
it  would,  of  course,  have  been  fraudulent  for  them  to 
have  assented  to  tho  deed  subject  to  a  condition, 
kept  secret  from  the  other  oreditort,  tiat  part  of 
the  dttht  due  to  them  should  be  paid  in  fuU.  And  if, 
in  fact,  they  endeavoured  by  a  threat  of  bankruptcy 
to  iuduce  the  debtor  to  join  with  them  in  a  scheme  by 
which  th«j'  should  obt*io  sacU  nn  unfair  and  frandu- 
knt  advantage  over  the  other  creditors,  the  decisioti 
of  the  registrar  is  rigbt.  It  seems  to  me,  however, 
that  there  is  no  evidence  that  the  petitioning  creditor* 
intended  that  the  terms  np<5u  which  they  insisted 
should  not  be  disclosed  to  the  other  credilora.  On 
the  contrary,  it  seems  to  me  reasonably  clear  that 
they  were  willing  tbat  every  one  inter*8ted  should 
be  iL  formed  of  them.  They  were  standing  on  their 
rights  and  insisttng  on  having  a  part  of  their  debt  at 
all  eveutfl  paid  in  full.  But  there  seems  to  me  no 
evidence  that  they  were  attempting  to  take  any  undue 
or  improper  or  inequitable  advantage  of  the  other 
creditors.  The  second  ground  upon  which  the 
registrar  acted  was  that  the  petitioning  ci  editors  had 
acquiesced  in  the  deed  of  arrangement.  It  stems 
that,  after  the  deed  waa  executed,  tht^y  were  asked  to 
supply,  and  did  supply  or  offer  to  supply,  the  trustM 
with  some  timber  fur  the  purpose  of  the  bn»ineM. 
This  is  not  necesearily  acquiescence  in  the  de<  d.  It 
ia  perfectly  clear,  in  my  OLiniou,  that  they,  in  fact, 
did  not  acquiesce.  With  aU  respect  to  the  registrar, 
I  a-n  unable  to  adopt  bis  construction  of  the  un- 
disputed facts  of  this  case,  and  I  think  the  apiieal 
must  be  allowed. 

BloilAM,  J.—I  have  had  an  opportunity  oi  con- 
sidering my  brother  Walton's  jur'gment,  and  I 
entirely  concur  iu  it,  A  receiving  order  will  be  made 
againut  the  debtor  as  of  the  date  when  the  registrar 
ought  to  have  made  it. 

The  debtor  appealed. 

litfd,  K.V.,  and  B.  C.  Brongh,  for  the  appellant, 
dted  In  re  Stray.  Ij  W.  K.  600,  (18GT)  L.  R.  a  Ch. 
371;  In  r»  Goldberg,  (190^)  91  L.  T.  661;  In  rt 
llawhy,  (1897)  43  W.  R,  Dig.  9;  /n  w  JFootfr.-/, 
45  W,  H.  Dig.  9,  (1897)  4  Man,  46, 

F,  E.  Smith  and  Q,  IT.  BiUmr,  for  the  petitioniag 

creditor, 

Dec.  13, — VaUQhan  Williams,  L.J.— The  principle 
is  that  a  man.  who  looks  upon  a  deed  as  houe«t  and 
unimpeachable  and  then  takes  an  advantage  under  it, 
is  estopped  from  thereafter  saying  that  the  deed 
was  void.  In  this  case  the  petitiomng  creditan 
recognized  that  the  deed  conferred  a  good  title  on  the 
trubtee  aud  in  tuch  a  manner  that  they  were  pre- 
cluded from  laying  that  it  was  a  fraud  upon  creditors. 
They  hod  sold  timber  to  the  truatea  under  the  d«ed 
and  been  paid  for  it  by  him.  In  other  wajs  they  b«d 
also  recognized  the  deed.  The  appeal  matt  be 
allowed,  and  the  receiving  order  should  not  have  bero 
made,  for  the  reason  that  the  petitii  nirg  creditms  had 
by  their  acts  aa  acquiesced  in  the  title  of  the  tnute* 
that  they  were  estopped  from  saying  that  it  was  void. 

Stibliko,  L  J.,  agreed.  The  deed  waa  treated  by 
the  petitioning  creditors  as  good. 

CozEsa-HABDY,  L  J.,  concurred.  The  last  dan  e 
of  the  deed,  empowering  the  trustee  at  his  discretion 
to  pay  in  full  any  creditor  declining  to  execute  or 
assent  thereto,  is  most  improper  and  might  pouibly 
invalidate  the  deed  entirely. 

Aftpeal  allowed. 

Solidtors,  M.  d,  Orgill,  for  Aleoek  <*•  Ahi>r{ty, 
Burslem  ;  NitrrU,  Atirnt,  ife  Chapmnn,  for  /.  If- 
Qui^gin  &  Cv,,  liverpool. 
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)  July  10, 11, 13,  U, 
(Vaughan  Williamp,  Stirling,  and  J    IT,  l^i,  20-22, 24- 


Frotn  Chan.  Xiiw. 

Log.  and       ... ,  -- 

CozaaB-Hardy,  L.JJ.)  )    26;  Ang,  ll,190j. 

Meroer  and  Othkbs  v.  Dekns.  (a.) 

Ciutom—  Validity  ^Leijal   origin — Presumption — Right 

of  dryimj    net*    on   teaahore — Character    of  accreted 

land  —  Evidence  —  Btputatim  —  Ikpwtions  —  War 

Office  map  and  chart  in  pouettiim  of  Aitmiralty. 

It  it  a  valid  custom  fur  fithermtn  to  dry  thetr  neti  on 

land  tilittUe  neartht  sea  in  the  parith  which  thr.y  inhabit, 

nor  mil  a  moilern  method  of  drying  invnliJtile  IkecvLttom 

ao  long  as  no  anreasonaUt  burden  il  thereby  ai^t  on  the  land. 

Acereted  land  it  tuhjetit  to  customs  binding  on  the  land  to 

which  it  is  accrtted.     A  suruey  not  intendeil  to  affect  the 

royal  revenuti  but  to  serve  temporary  [n^imti  purposes  is 

net  adnutiibU  ai  a  public  docujTient,  nor  is  one  made  by 

a  dteeated  offioer  in  discharge  of  his  duly,  when  il  is  tivt 

shown  that  it  was  his  duty  to  make  it.     Maps  and  plans 

nutde    by   the   Board  of    Ordnance   in    the  seuenteenih 

eentury  art  rwt  adinistible  as  public  documents  nor  as 

evident*  of  reputation.     A  chart  in  flit  possession  of  the 

Admirallu,  but  not  an  Admiralty  chart,  is  not  admissible. 

JudgjMnt  of  Parwell,  J.  (63  IF.  B.  55,  [1901]  2  Ch. 

S31),  ojfittneii. 

Thif  was  on  appeal  from  a  judgniBnt  of  Far  wall,  J. 
(reported  a3  W.  ft.  33,  [19011  2  Cli.  531), 

The  facts  showed  that  the  plftintiffj,  who  were 
Sihermeii  and  inhabitants  o(  the  parish  of  Walmer, 
h*d  beea  in  the  habit  ol  using  a  piece  of  ground, 
oOT4i«d  with  shingle,  lituited  near  the  sea,  for  thj 
parpoia  of  drj-in?  their  nets  by  spreading  them  ou 
ita  lurfaoe,  and  they  claimed  ti  do  this  by  right  and 
oastom. 

Tha  defendant,  who  was  a  landowner  in  the  parish, 
h»d  deoied  the  custom,  and  pleaded  that  the  drying 
had  been  exercised  only  by  leave  and  lioaDse,  aad  that 
the  ground  used  for  the  drying  was  not  foreahore, 
bat  that  it  had  been  formed  by  graduU  accretion  to 
LMid  of  which  he  waa  the  owner,  and  therefore 
belonged  to  him. 

F«rwell,  J.,  rejected  as  evidence  of  reputalion 
certain  evidence  tendered  by  the  defendant  which 
coDiuted  of  deposition!  taken  upon  an  information 
in  1639,  some  War  Office  map*,  and  a  chart  in  the 
poatesaioti  of  the  Admiralty;  and  held  that  the  custom 
set  up  by  the  plaintiffs  was  good,  and  granted  the 
injnactioa  claimed  by  them. 
rhe  detendauta  appealed. 

Leiiett,  KC,  Jenkins,  K.C.,  and  J.  Oatey,  tor  the 
appellants,  cited  Sturla  t.  Freuia,  5  App.  Cas.  6W ; 
Pries  r.Torrington,  1  Salk.  283  ;  Mrttor  v.  fFatmtstey, 
43  W.  B,  S81,  [1905]  2  Oh.  164  ;  Thom'ta  y.  Jenkins, 
fl  Ad.  &  E.  525  ;  Hammerton  v.  iloney,  24  W.  B.  603  ; 
Dgee  V.  Bav,  1  Macq.  305 ;  Scrattun  v.  Brown,  4  De  Q. 
&  J.  485  ;  Attorney -Oenef  id  v.  Vhnmhert,  4  De  O.  &  J. 
63;  Foster  v.  Wright,  i  0.  P.  D.  433.  29  W.  B.  Dig.  91. 
Oujiihn,  K.O.,  and  B,  J.  Pirktr,  for  the  respondents, 
cited  Dot  V.  Tarford,  3  B.  &  Ad.  890  ;  Chambers  v. 
Bernalion,  I  0.  M-  &  B.  317;  tftwcastle  v.  Broxtowe, 
4  B.  &  Ad.  273  ;  Pain  v,  Patrick,  3  Mod,  289 ;  Fitch 
V.  Bawling,  2  H,  HI.  393;  Blundell  r,  Catlerall,  3 
B.  4  A.  283. 

July  18.  —  VaUOHAJ*  WILLIAM3,  KJ.  —  I  agree 
with  Farwell,  J.,  that  the  reports  relating  to  Walmer 
Castle  are  not  admissible  In  evidence.  They  are  not 
records  aflec  iog  the  King's  property  orrevenaes,  nor 
intended  as  sivch.  Eich  of  them  was  to  serve  a 
temporary  purpose,  aud  in  no  way  affected  Crown 
prop«tty.  Crown  reTennes,  or  Crown  grants  when  the 

(a.)  Bepoited  by  Hewsy  Stepheh,  Esq.,  Barrister- 
at-Law. 


respective  purpoaea  were  served.  None  of  the  docu- 
ments are  aijniiasiblt)  as  coming  within  the  doctrine  of 
Price  V.  Earl  of  Torrington,  as  explained  by  Doe  v, 
Tarford,  and  Smith  v.  BlaUy,  13  W.  R  492,  L  R.  2  a  B. 
3'i6.  There  is  nothing  to  show  that  any  of  tbem  wore 
contemporaneous  with  a  transaction  wbi(>h  it  was 
the  duty  of  the  deceasfcd  (jeraon  to  lecurd.  There  is 
no  evidence  what  the  instructions  wer*.  or  of  the 
relation  of  those  instructions  to  the  document  sought 
to  be  put  in  evidence,  or  of  the  source  o!  the  know- 
ledge I  r  infoimation  on  whiuh  the  contents  of  the 
rejKirt  or  ettimate  were  biiseii.  Those  reports  were 
not  like  the  tield-book  entries  made  by  a  deceased 
surveyor  for  the  purpose  of  a  survey  on  which  he  was 
profeiaioually  employed,  which  this  court  hold  to  be 
admissible  in  Mtll^irv.  Walmesley,  53  W.  R.  581  ;  1005, 
2  Ch.  lot.  I  agree  with  Far  well,  J.,  that  the  deposi- 
tions taken  on  the  information  of  1639  are  not  admits- 
ibis  as  evidence  of  reputation,  and  also  that  the  War 
Office  maps  and  the  chart  in  ihe  possession  of  the 
Admiralty  are  not  admissible. 

Stiruno  and  Cozbits-Hasdt,  L.JJT,,  agreed. 

Aug.    11.— TAuoHAJjf  WiLLiiaa,   L.J,— This  is  a 

difficult  case.    Most  casea  with  regard  to  validity  of 
a  ciiatom  are  difficult  of  decision.    The  fact  is  that 
reason  recoils  from  tbo  propt  sition  that  legal  memory 
goes  fadck  to  an  arbitrary  date  at  the  beginning  of 
the  reign  of  Richard  I.,  AD.   1189,   and  if  one  fiiids 
proof    of    uninterrupted   modem  uaage  there    is    a 
natural  inclination  to  presume  the  previous  existesce 
of  the  custom  right  bock  to  1189,  even  though  the 
facts  may  be  auch  as  to  force  upon  reason  the  conclu- 
sion that  the  modem  usage  coold  not  in  fact  have 
been  adopted  for  more  than  a  few  generations.  Judges, 
therefore,  presume  everything  possible  which  would 
give  a  oustou  a  legal  origin,  and  find  in  favour  of  a 
manifeatly   modern   custoni   at  being  an   i-xtension 
which  falls  within   the   reason  of   so   much  of  the 
modem  [usage  as  may  well  have  existed  throughout 
legal  memory.    I  think  that  in  the  present  case  it  is 
very  difficult  in  reason  to  arrive  at  the  oocclusion  at 
which  Farwell,  J.,  seems  to  have  arrived— viz  ,  that 
the  drying  of  nets  after  cutching  or  oiling  can  be 
treated  as  a  mere  expansion,  with  the  changes  which 
take  place  in  the  circumstances  of  mankind,  of  the 
ancient  custom  of    drying  nets  wet  with  sea  water 
when  taken  out  of  the  fisMng  boats  on  their  return 
to  the  shore  after  fishing.     Nor  do  I  think  that  the 
validity  of  the  latter  custom,  established  by  ao  many 
dida  in  Uio  books  and  old  casts,  is  in  any  tense  oon- 
closive  of  the  reasonableness  or  validity  of  a  cuatom 
to  dry  after  cutching  or  oiling  nets  in  preparation  for 
the  user  of  them  in  sea  fishing.     It  may  he  perfectly 
reasonable  in  favour  of  commerce  and  navigation  to 
invade  private  property  for  a  in  g  part  of  the  beach, 
because  it  is  so  convenient  to  dry  the  ntts  *et  acd 
heavy  with  sea  water  on  the  nearest  part  of  the  beach 
Buitahle  for  suth  a  purpose,  sines  it  is  difiicolt  to  see 
how  in  many  parts  of  the  coast  where  cliffs  or  other 
causes  make  the  inland  difficult  t>f  access,  sea  fishing  by 
nets  could  be  carried  on  otherwise.  But  it  by  no  means 
follows  that  it  is  reasonable  in  favour  of  commerce 
and  navigation  to  bring  from  the  land  behind  the 
beach  nets  which  have  been  cutched  or  oiled  at  s  me 
iiilaad  spot  and  dry  them  on  a  part  of  the  beach  which 
is  private  property.     The  drying,  at  all  events  after 
tiling,  huideus  the  land   with  the  nMs   for  a  much 
longer  period  thun  the  drying  of  the  neti  after  being 
wel  ted  with  sea  fishing  does.  But  this  difficwlty  arist  a : 
It  the  court  trtata  the  diyiug  of  the  nets  after  oiling 
as  a  usage  or  custom  to  be  tested  as  to  roasonablen*!  s 
or  unreason ableness,  or  whether  or  not_  it  is  oantrary 
to  the  puliUc  good,  or  iti arioui  or  prejudicial  to  the 
many,  the  court  will  clearly  be  dealing  with  a  modera 
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usage  ariaing  within  living  memory.  I  am  not  at  all 
Bure  that  the  proper  inference  to  draw  from  the 
evidence  and  from  the  nier  of  the  word  "  ootobing  " 
(derived  from  "  catch,"  an  astringent  plant  of  great 
astring^t  power,  imported  in  great  quantities  from 
the  Ma'ay  Archipelago,  which,  ai  far  as  the  evidence 
goes,  seems  to  be  still  used  to  prepare  and  preserve  the 
nets  for  fishiog)  is  not  that  the  process  of  outchiog  did 
not  beg^n  in  the  eighteenth  or  nineteeoth  century.  But 
perhaps  the  court  may  assume  vntbout  evidence  that 
some  process  of  tanoing  nets  before  using  them  for 
sea-fl  thing  has  prevailed  ever  since  the  date  of  legal 
memory.  Of  course,  if  these  customs  are  to  bs  treated 
otherwise  than  as  tiie  expansion  of  the  old  custom, 
the  custom  relied  on  by  the  plaiotiffa  could  not  be 
supported.  But  I  have  persuaded  myself  that  the 
court  may  regard  the  custom  (as  Cozens -Hardy,  L  J., 
says  in  his  judgment)  as  a  custom  for  flsherisen  "  to 
dry  nets  at  all  timrs  necessary  or  proper  for  the  pur- 
poses of  the  trale  or  business  of  a  fisherman,"  and 
the  modern  usage  of  drying  after  cutohing  or  oiliaj 
ai  a  development  of  an  ancient  custom  to  do  all  the 
drying  necessary  or  proper  for  the  trade  or  business  of 
a  fisherman  on  the  bsac^,  and  may  so  regard  the  cus- 
tom, notwithstanding  the  incresse  of  the  burdeu  on 
the  land  resulting  from  the  modem  user.  As  to  the 
oontentioni  of  the  defendant  based  on  the  reoessioa  of 
the  sea  and  usage  of  a  part  of  the  beach,  now  free  of  sea 
but  formerly  covered  by  sea-water,  not  raising  a 
custom  in respeot  of  theland  gained  by  the  gradual  and, 
as  it  proceeded,  imperceptible  recession  of  the  sea,  I 
think  those  contentions  fail  entirelv,  for  the  reasons 
given  in  the  judgmmits  of  my  brothers,  which  I  have 
had  the  advantage  of  reading.  But  I  wish  to  add 
this,  that  I  think  there  is  evidence  in  this  case  to  show 
that  the  practice  of  drying  nets  has  really  in  time 
gone  by  ext^ided  to  any  convenient  places  on  the 
sea-shore,  and  not  only  to  the  eleven  acres  of  land  in 
question,  although  of  late  years  the  shingle  beach,  of 
which  the  eleven  acres  consists,  has  afforaed  the  most 
convenient  spot  for  drying  after  oiling  and  cutohing, 
and  has,  therefore,  come  to  be  freer  of  weeds  and 
vegetabl'i  growth  than  other  parts  where  the  beach 
adjaoent  to  Wnlmer  happens  to  be  shingly.  More- 
over, it  seems  to  me  that  the  light  of  drying  nets 
must  have  always  been  exercised  on  the  shingly 
g^und  which  hl^>pened  for  the  time  being  to  be 
nearest  to  the  foreshore  and  yet  generally  free  from 
overflo  wing  by  the  sea  at  high  tides.  If  this  view  were 
taken  of  the  evidence  the  result  would  be  that  the 
dicing  would,  by  following  the  receding  sea,  always 
tkke  plaoe  on  the  part  of  the  beach  convenient  for 
drying  nets  next  to  the  sea.  This  part  of  the  beach, 
although  covered  by  the  sea  in  times  gone  by,  would, 
on  the  prindplea  which  the  court  has  recognised  in 
rrapeot  of  land  gained  by  accretion,  be  subject  to  the 
custom  in  favour  of  d^ns  nets,  and  the  area  sub- 
ject to  the  custom  would  always  be  adjacent  to  the 
sea.  Take  the  beach  which  is  now  nearest  to  the  old 
CKoque  Fort  of  Bye,  which  is  now  nulss  away  from 
t^e  port,  though  the  sea  formerly  was  immediately 
adj  icent,  it  would  be  difiBoult  to  my  mind  to  avoid 
the  conclusion  that  the  drying  area  must  in  such  a 
case  follow  the  sea.  Tae  custom  began  at  the 
boundary  between  beach  and  sea.  As  the  sea 
imperceptibly  retires  the  law  does  not  recognize  any 
alteration  in  the  land  owned,  or  that  there  are  new 
boundaries  further  away  from  the  centre  of  the  close, 
and,  on  the  same  principle,  the  area  of  drying  would 
always  be  adjacent  to  the  boundary  for  uie  time 
being  between  the  beach  and  the  seik  Su  ih  a  custom 
would  obviously  be  more  reasonable  ihan  that  which 
we  are  supporting.  But  neither  the  plaintiffs  nor  the 
defendant  put  forward  at  the  trial  or  since  this  view 
of  the  custom.    On  the  contrary,  when  I  suggested  it 


daring  the  argument,  both  sides  rejected  it.  This 
being  so,  I  do  not  think  it  ought  to  be  taken  into  con- 
aderation  in  this  case.  The  result  is  that  I  agree  with 
the  rest  of  the  court  that  this  appeal  should  be  dis- 
missed, with  costs. 

STiRLma,  L.J. — In   this  case   the   plaintiffs,   on 
behalf  of  themselves  and  aU  other  persons  oarryiog 
on  the  trade  of  fishermen  in  the  parish  of  Wauner, 
claim  a  customary  right  to  dry  their  nets  over  a  piece 
of  ground  (callod  the  "beach  ground"),  which  is 
covered  vnth  shingle,  and  is  situate  near  the  sea,  and 
lies    bet  wee  a   the    grounds  of    a    house   known  as 
Walmer  Place  on  the  north,  the  grounds  of  Walmer 
Castle  on  the  south,  a  public  road  called  WeUingfton- 
road  on  the  west,  and  the  foreshore  on  the  east,  and 
containing  at  the  present  time  about  eleven  acres. 
The  evidence  of  living  witnesses  shows  that  for  a 
period  extending  over  seventy  years,  and  by  reputa- 
tion for  many  years  earlier,  the  inhaUtants  of  Walmer 
who  are  fishermen  have  used  so  much  of  this  piece  of 
land  as  was  not  for  the  tim?  being  covered  by  the  saa 
for  the  purpose  of  drying  their  nets  in  the  following 
way :  Down  to  a  period  of  from  twenty-five  to  thirty- 
five  years  ag^,  immediately  bsfore  the  commencement 
of  the  mackerel  and  herring  fisheries  respectively,  the 
nets  intended  for  use  in  those  fisheries  were  tanned  or 
cutohed  and  brought  to  the  beach  ground  and  there 
dried ;  and,  at  the  close  of  each  of  these  seasons  the 
same  nets  were  again  brought  there  and  dried  before 
being  pat  away  until  next  required.    From  twenty-five 
to  turty-flve  years  ago  the  practice  of  tanning  or 
cutohing  nets  was  discontinued,  and  in  lieu  thereof  the 
nets  were  oiled,  and  the  oiled  nets  were  taken  to  the 
beach  ground  and  dried  there  in  the  same  way  as 
the  cutohed  or  tanned  nets  had  previously  been.     As 
I  read  the  evidence,  sprat-nets  were  never  taken  there 
at  all  until  the  introduction  of  oiling ;  but  from  that 
period  the  sprat-nets,  being  oUed,  have  besn  taken 
there  and  dried.    This  user  has  extended  over  the 
whole  eleven  aorei,  except  where  they  were  for  the 
time  being  covered  by  the  sea.    It  was  admitted  in 
this  court  (and,  in  my  opinion,  rightly)  that  a  custom 
for  fishermen  to  dry  nets,  which  hal  become  wetted 
by  use  in  fiishing,  on  a  particolar  piece  of  land  was 
good;   but  it  was  said  that  a  custom  to  dry  ntts, 
which  had  not  been  wetted  by  the  sea,  but  only  in 
the  process  of  tanning,  catching,  or  oil<ng  prepara- 
tory to  usa  for  fishing,  was  bad;  and  that,  as  the 
evidence  showed  that  the  alleg^  custom  extended  to 
that  drying  no  leas  than  to  drying  at  the  end  of  the 
several  fisUng  seasons,  the  alleged  custom  was  bad  in 
toto.    Now  the  ground  on  which  tii«  custom  to  dry 
nets  in  the  strict  sense  has  been  upheld  is  that  it  is  in 
favour  of  commerce  and  navigation— Bacon's  Abridg- 
ment (vol.  2)  p.  566— and  see  what  is  said  by  Tindsl, 
L.CJ.,   in   Tyion  v.  Smith,  9  A.   ft  E    421.    The 
tanning,  outdiing,  or  oiling  of  nets  belonging  to 
fishermei  tends  to  preserve  tlie  nets  and  make  diem 
useful  for  a  longer  period,  and  the  subsequent  drying 
of  nets    seems   to   me   to   fall  within    the   reasons 
thus  assigned  for  the  onstom.    It  is  laid  down  by 
Holt,  C.J.,  in  City  of  London  v.   Vanaere,  12  Mod., 
p.  271,  that  genenJ  customs  may  be  extended  to  new 
things  which  are  within  the  reasons  of  those  customs. 
Tdere  is  not,  in  my  opinion,  evidence  from  which  it 
ought  to  be  inferred  that  the  practice  of  tanning  or 
outcbing  has  arisen  within  the  time  of  leg^  memory. 
But  it  was  said  that,  so  far  as  related  to  the  drying 
after  oiling,  the  user  extended  over  a  period  of  from 
twenty-five  to  thirty- five  years  only;  and  moreover, 
that  this  user  was  more  bmrdensome  than  the  old  user 
for  drying  after  tanning  or  cntching.    I  think,  l^ow- 
ever,  that  the  law  as  laid  down  by  lA>rd  St.  Leonards 
in  Di/ee  v.  Baif,  1  Macq.  312,  cited  by  FarweQ,  J., 
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appliefl,  and  that  thoae  entitled  to  the  beni-fit  of  a 
custom  ought  not  to  be  deprived  of  that  benefit  cioiply 
because  they  take  advantage  of  modem  ioventiouB  or 
new  operatioos,  so  Ioqk  as  they  do  not  thereby  throw 
an  uQieMooabie  burden  on  the  landowner.  The 
evidence  does  not  conriQce  me  tli«t  an  unreasonable 
burden  baa  been  cast  on  the  owner.  The  practice 
hai  been  in  existence  for  twenty- live  yeara  at  least, 
without  any  objecttoa  being  raided  until  tht?  land 
recently  pagsed  into  the  handg  of  the  defeudant, 
although,  during  the  great^-r  part  of  that  time,  the 
property  belonged  tn  one  who  aeemi  to  have  stood  on 
bis  rights,  atid  objected  to  anything  which  went 
beyond  the  eustoiti  as  stated  ;  see  the  evidence  of  the 
defendant's  witness,  "William  Thoiims  Hoyle.  It  is 
next  said  that  »  contiderable  portion  cf  the  "  beach 
ground  "  canjusta  of  an  aceretion  during  the  last  tifty 
or  »uity  years,  and  that  the  custom  cannot  extend  to 
that  pkart  Custou,  it  is  argued,  is  a  local  law,  which 
must  have  existed  from  time  immemorial — that  is, 
from  the  beginning  of  the  reign  of  Richard  1. — and 
cannot  be  applicable  to  land  which  can  be  shown  to 
hare  emerged  from  the  sea  in  modern  times.  In 
Tfie  King  v.  Lord  Yarhorough,  2  Bligh  N.  8.  H7,  it 
was  ♦stiblished  that  lands  found  by  allusion— that  is, 
gradual  and  imperceptible  deposit,  on  the  shore  of  the 
sea,  belonged,  not  to  the  Crown  as  owner  of  the  fore- 
shore,  but  to  the  owner  of  the  demesne  lands  of  a 
manor,  which  were  formerly  bounded  by  the  sea,  aa 
paresl  of  those  demesne  lands.  Every  manor  must 
nave  existed  prior  to  the  statute  of  Quin  Emptoret; 
but  it  was  not  suggested  that  the  operation  of  the 
rule  WAS  excluded  by  rf  oson  of  the  accretions  having 
t^en  place  in  modem  times.  The  reason  of  that  rule 
is  stated  by  Baron  Aldorson  in  In  re  HnU  and  Srlhif 
Raihaatj  Co.,  5  M.  &  W.  32",  to  be  "that  which 
cannot  be  perceived  in  progress  is  taken  to  be  as  if  it 
never  had  existed  at  all."  This  was  approved  by 
Lord  Chelmsford  in  A(torn«>/-Otnerai  v,  Cftainl'trs, 
4  De  O.  &  J.  >)S,  and  baa  been  applied  in  the  present 
esse  by  FarweU,  J.,  who  held  that  thii  acer-tton  is  (o 
be  treated  oi  though  it  bad  occurred  in  1 186.  Ic  was 
insisted,  however,  that  the  doctrine  of  ac<:retiou  is  a 
rule  of  property  law,  and  has  nothing  to  do  with 
custom,  which  is  truly  described  as  a  local  law,  No 
authority  was  cited  in  support  of  this  contention,  and 
I  am  unable  to  agree  with  it.  The  local  law  points 
out  tli<*  particular  piece  of  land  on  which  the  right  iu 
to  ba  exercised ;  and  then  the  rule  of  the  common  law 
step!  in  and  says  that,  where  imperceptible  accretion 
baa  occurred,  the  piece  of  land  is  to  be  treated  as 
bavin g  been  as  it  is  from  the  commencement  of  legal 
memory.  Lastly,  it  was  urged  that  other  lands  in 
the  neighbourhood  of  Walmer  were  subject  to  the 
same  custom,  and  that  the  whole  burden  was  being 
thrown  on  the  defendant's  land.  The  evidence  does 
not  appear  to  mo  to  show  with  certainty  that  there 
are  other  lands  subject  to  tbe  custom  ;  but,  even  if  it 
were  otherwise,  all  that  the  defendant  would  have  to 
complain  of  would  be  an  excessive  use  of  bis  laud,  and 
this  would  not  deprive  the  pUintilVj  of  the  right  to 
a  reasonable  u^e  of  the  beach.  I  am,  therefore,  unable 
to  differ  from  Farweli,  J.,  and  I  think  that  the  appeal 
ought  to  ba  dismissed, 

Cozexs-Hakdy,  L.J. — This  is  an  appeal  from  a 
jadgment  of  FarweU,  J.'s,  establishing  the  right  of 
the  tlshemien  of  Widmer  to  dry  their  nets  on  some 
land  known  as  the  "  beach  ground,"  the  property  of 
tbe  defendant.  I  might  content  myself  with  saying 
that  I  agree,  not  only  with  the  judgment,  but  alio 
with  tha  reasoning  upon  which  that  judgment  Is 
based.  The  only  exception  or  qtialiflcntion  I  should 
make  is,  that,  after  the  advice  wo  have  received  from 
the  officer  sent  by  the  Admiralty  to  assist  us,  I  do  not 
mtergnl  Spence  s  chart  of  1  T9o  in  the  manner  which, 


upon  tbe  expert  evidence  at  the  trial,  Parwell,  J., 
adopted.  This,  however,  is  not  really  of  importance. 
The  scale  is  so  small  that  no  safe  mference  can  bo 
drawn  as  to  tbe  precise  line  of  high  water  at  the  spot 
in  question  in  179,^.  And,  even  if  the  sea  has  been 
steadily  receding  from  1795  to  the  present  time,  the 
result  will  not  be  affected,  as  pointed  out  by  FarweU, 
J.,  when  dealing  with  the  law  of  accretion.  Having 
re°:ard,  however,  to  tbe  elaborate  arguments  addressed 
to  us,  and  to  the  great  importance  of  the  caie,  I  think 
it  right  to  state  in  my  own  words,  and  sj  briefly  as 
may  be,  why  I  think  the  appeal  should  be  dismissed. 
The  right  aaaeited  is  based  upon  a  custom  extending 
beyond  legal  memory.  Such  a  custom  is  often  spoken 
of  as  a  local  law.  >Ir.  Levett  did  not  dispute,  and  in 
fact  ad  milted,  that  a  custom  for  the  fishermen  of  a 
psrlicular  locality  to  dry  their  nets  on  tbe  land  of  a 
stranger  may  be  suppo<ted  in  l«w,  though  there  is  no 
actual  deutsioa  to  that  effect.  But,  having  rpgord  to 
the  numerous  dida  referred  to  by  FarweU,  J,,  I 
feet  no  doubt  that  his  decision  on  this  point  was 
correct.  The  persona,  if  any,  entitled  to  the 
customary  right  are  sufficiently  aicertained^viz.,  the 
fishermen  of  Walmer.  Tlie  real  contest  has  raged 
over  two  points— viz.  (u)  over  what  land  does  the 
customary  right  extend,  and  (6)  what  is  the  extent 
of  the  right  pleaded  and  how  far  its  existence  is 
justified  by  the  evidence,  (a)  It  is  contended  that 
tbe  "local  law"  can  only  uffect  a  defirute  close, 
which  mu«t  have  been  available  for  the  exercise  of 
the  customary  right  in  thn  reign  of  Richard  I.,  and 
that  the  evidence  shows  that  a  considerable  part  of 
the  "  beach  ground,"  now  eleven  acrea  in  extent,  waa 
at  that  time  covered  by  the  sen,  and  therefore  could 
not  have  been  used  for  drying  nets.  In  my  opinion 
this  contention  ought  not  to  prevail.  It  appears 
certain,  from  the  evidence  cf  geologists  and  from  the 
discovery  of  Bomain  remains  immediately  to  the 
west  of  the  "  beach  ground,"  that  at  least  the  western 
part  of  the  "beach  ground"  existed  in  and  long 
prior  to  the  reign  of  Richard  I.  in  substantially  the 
same  condition  as  at  presont.  Within  living  memory 
tbe  801  has  gradually  receded  on  this  part  of  the 
coast,  but  there  is  nothing  improbable  in  the  sugges- 
tion that  the  reverse  process  may  have  gone  on  since 
tbe  reign  of  Richard  I.,  with  the  result  that  the  line 
of  high  water  is  now  practically  tha  same  as  at  that 
date,  in  which  cme  tbe  point  uador  diacausion  would 
not  arise.  Assuming,  however,  that  the  sea  has 
graduaUy  and  continuously  receded,  I  think  tbe  land 
which  has  been  added  by  accretion  to  the  defendant's 
land  must  be  subject  to  the  customary  right.  The 
principle  stated  by  Baron  Atderson  in  In  re  Hull  and 
fidby  Hiiilwuif  Co  ,  that  ' '  that  which  cannot  h« 
perceived  in  its  progress  is  taken  to  be  as  if  it  had 
never  existed  at  all  " — a  principle  which  is  applied 
between  two  private  owners,  and  between  the  Crown 
and  a  private  owner — sboiild  be  applied  here,  In 
the  view  of  the  law  this  is  the  same  close  as  that 
affected  by  the  local  law  in  the  time  of  Richard  I.  It 
is  urged  that  this  extension  of  area  renders  the 
custom  uncertain,  and,  if  the  sea  should  still  farther 
recede,  unreasonable.  But  I  cannot  assent  to  the 
argnmen''.  It  must  not  be  forgotten  that  the  persons 
da'ming  tinder  the  custom  are  bound  to  exercise  their 
rights  reasonably  and  with  due  regard  to  the  interest 
ot  tbe  owner  of  the  soil,  [b)  It  remains  to  consider 
what  is  the  custom  pleaded,  and  how  far  it  is  sup- 
portsd  by  evidence.  The  custom  pleaded  ia  for  the 
fishermen  of  Walmer  at  all  times  necessary  or  proper 
for  the  purposes  of  tbe  trade  or  business  of  a  fliherraan 
to  dry  their  nets  upon  the  "  beach  ground,"  and  for 
tfaat  purpose  to  spread  those  nets  opon  the  surface 
thereof.  The  evidence  proves  that,  so  far  as  living 
memory  goes,  and    by  reputation    prior    to    living 
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memory,  the  "beacli  ground"  has  been  used  (1)  for 
dryiig  uets  after  fishing  when  wet  with  sea  water, 
the  netfl  being  either  taken  from  boats  immeaiately 
in  front  oi  the  "beach  ground"  or  brought  in  oarts 
from  some  more  oonTenient  landing  place ;  (2)  for 
drying  net*  which  have  been  "  cutched  "  in  order  to 
render  them  more  fit  for  use,  the  nets  bring  brought 
in  carts  from  the  place  where  the  ctttching  process 
has  been  pertorjuei,  and  taken  away  when  dry,  so  aa 
to  be  ready  for  the  fishing  season.   I  think  it  probible 
that  the  t/icto  which    reoogniz-a    the  validity  of    a 
custom  t  >  dry  net*  had  reference  only  to  drying  nets 
after  they  have  been    used  for  fishing,  and  not  to 
drying  nets  in  preparatijn  for  fiihing,  though  I  do 
not  f«el  certain  of  this.     But  every  argument  used 
to  support  the  former  seemf  to    me  equally  valid 
to  support   the   latter.      It  is   equally    "in    favour 
of  fiihiog  and  navigation."     "Cutching"  is  merely 
another  name  for,    and  is    e()uiv*lent  to,    tanning. 
What  are  the  prid.se  ingredients  patintotbecutoh-pit 
is  nowhere  explained.     I  see  no  ground  for  inferfing 
that  it  is  a  oomparativoly   modern   process   bscauaa 
"  cutch  "  is  a  mvterial  usel  for  tanning  and  imported 
from  the  MaUy  Archipelitgo.     There  is  nothing  to 
lead  me  to  doubt  that  tauniug  nets  in  preparation  for 
fiihing  ia  an  ancient  prooeaa,  and  if  so  it  cannot  be 
seriously  urged  that  the  fiihermen  are  bound  to  use 
only    tanning    mated tls    known    in    the    reign    of 
Richard  I.  and  that  by  siibsUtutiog  "cutch" — if  in 
truth  they  have  sabitituted  it— they  have  lost  their 
right.      Or,  to  put  the  proposition  in  another  and 
pirhap!  more  accurate  way,  I  think  thi  provei  mage 
of  cutching  nets  is  sufficient  evidence  of  a  cuifcom  to 
dry  nets  treated  with  suitab'e  materialB  in  prepara- 
tion for  fishiog.    This  brings  mo  to  the  third  brauch 
of  the  u'Bge  proved.     Ab>ut  thirty  or  thirty-five  years 
ago  it  was  found  desirable  to  oil  herring  nets  instead 
of  catching  them.    This  chinge  WiS  probibly  due  to 
the  Ufa  of  cotton,   iosteid    of  flax  or  hemp,  as  the 
material  from  which  herring  nets  are  made.     Since 
that  date  cutching  has  been  appUed  only  to  mackerel 
neta.     In  my  view  this  falls  within  the  same  principle. 
It  is  nothing  mora  than  the  appUcition  of  a  new  and 
improved  method  of  securing  the  fo^m^r  result.     It  is 
oonsiitent  with  and  supported  by  the  older  usage.     I 
have  not  overlooked  the  argument  that  oiling  imposeB 
a  greater  burden  on  the  land,  a^  the  nets  tak  i  longer 
to  dry.    But,  unlesi  I  am  prepared  to  coufiae  the  iiiier- 
mgn  to  the  precise  methods  adopted  tempore  Richard  I. , 
I  cannot  yield  to   this  argument.     The  illustration 
given  by  Farwell,  J.,  of  the  game  of  cricket,  which  wa« 
j  uatified  in  Fiteh  v.  II  twlini/,  2  H,  Bl.  393,  although 
cricket  was  not  ki^own  in  the  reigu  of  Richard  I.,  is 
much  in  point.     It  follows  that,  in  my  opinion,  the 
custom  aa  pleaded  is  sufficiently  established  by  the 
evidence — vb.,   a  custom   to  dry  nets  at  all  times 
necessary  cr  proper  (whether  before    or  after    the 
fishing  season)   for  the  purp  )ses  of    the    trade    or 
business  of  a  fisherman.     If  I  had  not  taken  the  view 
of  the  evidence  whiuh  I  have  indicated  I  should  have 
desired  time  to  c  insider  whether  section  2  of  the 
Prescription  Act  does  not  apply.     Farwell,  J.,  neces- 
aarily    held    himself  bound    by   ShiiUleworth   v.    Lt 
Fhminij,  lEt  C.  B.  N.  8.  687,  and  Monnntij  v,  Iimty, 
3  H.  &  C  480.     In  those  cas^w  the  Court  of  Common 
Pleaa  and  the  Oourt  of  Exchequer  held  that  the 
Pnscription  Act  applies  only  to  easements  strictly  so 
called,  where  there  is  a  dominant  tenement  and  a 
servient  tenement,  and  does  not  apply  to  a  cuatomary 
right  claimed  by  iohabitanta  of  m  particular  district, 
although  the  word  "  oastom  "  is  found  in  the  seation. 
Those  casee  are  open  to  review  in  this  court,  but  I  do 
not  think  it  neceaiary  on  the  present  occasion  to 
express  any  opinion  npon  the  important  point  thei« 
decided. 


App€  il  diimiutd. 

Solicitors  for  appellants,   Bower,   Cotton,  *  Bowrr, 
for  MowU  <t  MowU,  Dover. 
Solicitors  for  reipMideots,  Hjire  Jt  Co.,  for  F.   W. 

Harjmaii,  Deal. 


}tBt  <^wxt  of  Juetui. 


Jan.  19,  23,  30. 


Cfaut.  Div.    I 
Kekewich,  J.  j 

In  re  BoawKLL. 
Mkrritt  V,  BoswBiL   {a.y 

Limltationf,  Slattittt  of— Solicitor' i  fOtU—Part  pagmtnt 
— Retainrr  of  money*  due  (•>  dienl. 

Where  a  debtor  owes  a  creditor  nveral  ilebU,  tomt 
of  which  art  ttitate-barred  and  tome  of  which  are  n'lt, 
and  pnji  a  auifi  wUhoiU  appropriating  it  to  any  par- 
tic  iilar  debt,  or  the  creiiVir  r f taint  moneys  which  fie  ha* 
collected  on  behalf  of  the  debtor,  no  promi*«  to  patf  the 
ttatnt'i'barrf.d  debts  can  he  inferred. 

Waugh  I'.  Cope,  6  M.  &  W.  824,  follou»i. 

Adjourned  summons. 

This  was  a  olaim  brought  in  by  a  creditor  on  taking 
the  accounts  in  a  creditor's  administration  action 
commenced  by  originatiog  summons  on  ths  Sth  of 
August,  19CM,  in  which  the  usual  judgmant  was  made 
on  the  Uth  of  November,  1904. 

The  testator  was  James  Freeman  Bos  well,  one  of 
the  plaintiffs  in  the  prolonged  and  cortly  litigation 
known  as  Bciwell  v.  Coakt.  Ths  chuman*,,  Mr. 
Emerion,  acted  as  the  solicitor  for  the  plaintiflfi  ia 
fiat  case,  and  he  also  aoted  »,%  the  solicitor  for  the 
testator  in  other  matters  until  the  date  of  the  testator's 
death. 

After  the  death  of  the  tastator  the  claimant  brought 
in  a  olaim  for  over  JEo.OOO  due  on  three  bOls  of  costs 
in  relation  to  these  various  matters.  It  was  admitted 
that  nearly  the  whole  of  this  drum  wai  b»rt«d  by  the 
Statute  of  Lunitations,  unless  certain  alleged  part 
payments  took  the  claim  out  of  the  statute.  These 
alleged  pare  payments  were  as  follows : 

On  the  1st  of  January.  1R06,  the  testator  made  a 
payment  to  the  claimant  of  the  sum  of  £20. 

In  Djoembir,  1897,  the  teata*or  owed  cartain 
moneys  for  which  be  had  given  security.  The 
olaimtnt,  on  behalf  of  the  testator,  obtained  a  larger 
loan  on  the  same  security,  paid  off  the  original 
creditors,  and  retained  the  balance,  £63,  on  account, 
with  the  assent  of  the  testator. 

In  January,  1902,  tbe  claimant,  on  behalf  of  the 
testator,  recovered  a  small  aum  of  money,  and  when 
his  osts  were  paid  there  remwed  a  balance  of 
£2  43.  2d.  This  amount  the  claimant,  with  the 
testator's  assent,  placed  to  his  credit, 

lu  Sjptemher,  1902,  on  the  death  of  a  Mr.  Oreen- 
wood,  the  clwrnant  received  from  an  iosuranoe  office 
the  sum  of  £  100  due  on  a  policy  on  Mr  Greenwood's 
life,  to  which  the  testator  was  entitled,  subject  to  a 
mirtgage.  After  discharging  the  mortgage  and 
making  certain  payments,  the  claimant  retained  the 
balance,  £43  6a.  8d.,  with  the  absent  of  the  t«st«tor. 

The  next  transaction  was  in  regard  to  a  payment 
by  a  third  p  trty.  BottoeU  v.  Coakt  was  an  action  for 
the  benefit  of  certain  creditors,  of  whom  Lotd 
Walsingham  was  one,  and  in  1904  Lord  Walsingham 
paid  the  claimant  the  sum  of  £i0  as  a  contribution 
t-o  th«  ooata  of  that  action. 
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High  CorBT.    Is  bi  Bos-well,— Attobnxt-Okkxbal  v.  Mayor,  fto.,  op  Makohzbtxk.    Hioh  Ooubt. 


Chrittophir  Jamti,  for  the  claimant, — These  pay- 
tn<Mit9  kept  alive  the  debts  not  Btatiite-barrtd  at  the 
dates  on  which  they  were  fuud.  The  payment  on 
the  1  it  of  Jatiiiat^,  1S96,  kept  them  alive  unfil  the 
l»t  of  Jonuary,  1902.  There  were  paymenta  again  in 
1897  which  would  go  beyond  1902,  and  there  were 
again  payments  in  1002  :  Iti  r«  I'eirnd,  Friend  T. 
Young.  ^6  W.  B.  139,  [1897]  2  Ch.  421;  Cltave  v. 
Jona,  6  Exoh  573;  and  Thomas  v.  CroH,  7  E»oh. 
733. 

P.  O,  Laivrencf,  K.C,  and  Qa^hraith,  fir  the  plaic- 
tlflt*  in  the  adtainiitrfttion  action.— Paymenta  without 
acoonnts  stated  do  not  keep  alive  a  debt  against  the 
Btatnte  :  Wttagh  v.  Vopt,  6  M,  &  W.  824  ;  Naeh  v. 
/r.Wj^nn,  3  W.  R.  590,  6  D  M.  &  G.  474;  and  MlIU 
v.  Fawkts,  6  Bing.  N.  C.  455. 

ArmitOj/t,  for  the  defend»nt4,  the  executors. 

Kekbwics,  J.,  in  Kiving  a  ooasidered  judgment, 
(aid :  The  geoerat  principle  of  the  law,  in  rea|i«Dt  of 
the  doctrine  th*t  the  eff-ot  of  the  etatut*  may  be 
aroided  by  part  payment  of  principal  or  by  pirt 
pajment  of  ititerest,  it  stated  in  Darhy  and  Bissau quat'i 
book  on  the  Stat  ate  of  Limitationa,  p.  107,  as  fi>  lows : 
"  The  principle  of  this  d  ictrine  is  that  any  auch 
piyment  ia  an  acknowledgment  of  the  exiatesce  of 
the  debt,  and  from  it  the  taw  raises  an  impUoation 
of  a  promise  to  pay  the  residue  or  the  principil, 
a«  the  cage  miy  be,  ju»t  as  it  does  from  a  simple 
aoknowledgmant  in  writing."  On  the  let  of 
Janoary,  1896,  when  a  large  portion  of  Mr. 
Eisersoii's  claim  was  already  statute -barred,  but 
a  large  portion  was  not,  Mr.  Emerson  pressed  for  a 
anbatanti  il  pajmen*;  on  account  of  his  costs,  but  the 
textnt'^r  declared  hia  inability  to  find  at  Ihe  moment 
more  than  £20,  whii;h  sum  was  accordingly  piid. 
Thia  muit  be  taken  to  have  been  an  ackaowl-idgment 
by  Ih?  testator  that  more  than  £10  was  due,  and  that 
from  sucih  acknowledgment  there  ou^ht  to  be  in- 
ferred a  promise  to  p»y.  But  what  did  the  testator 
promise  to  p*y — the  whole  balance  or  only  ao  muih 
of  it  a%  was  not  then  a''.atute>barred  f  Acaordiog  to 
the  authorities  the  promiaa  was  only  to  pay  so  uiuuh 
as  was  not  then  statute -barred,  the  rule  being  that 
in  order  to  give  the  paymeot  a  more  exteasive  opera- 
tion it  must  be  shown  to  have  been  ni^de  expreiiely  on 
•oconnt  of  the  atatute-barred  deb^.  In  reapeat  to 
the  item  uf  £43  Mr.  Etnerann  s<^oks  to  treat  it  as  a 
pAymeut  by  tbo  testator  from  which  a  promise  to  pay 
ought  to  be  inferred.  There  wai  nothing  in  the 
eTtdence  to  support  the  conclosiou  th-it  thia  money 
wa«  exprra^Iy  devot^-d  to  anyatatute-birred  debt,  and 
it  follows  that  if  any  proiuiee  to  pay  could  be  inferred 
that  promiae  would  extond  only  to  so  much  of  the 
debt  aa  was  not  sta'ute- barrel.  Even  that  ought  not 
to  be  inferre<l.  The  testator,  knowing  that  some 
balance  was  due  to  him  on  the  completiou  of  the 
transaction,  assented  to  thit  bUanoe  being  retained 
by  Mr.  Emerson,  who,  be  knew,  had  claims  against 
bim,  and  ha  may  have  used  some  aach  expression  as 
**  Put  the  tuoney  to  my  credit  or  to  my  account." 
That  it  not  enough.  The  oircumstauoes  of  Wtiitgh 
V,  Viipi,  6  M.  &  W.  824,  were  ve  y  like  those  niw 
under  oonsideratioii,  and  the  entire  judgment  of  the 
oooii,  as  reported  on  p.  S29,  is  directly  applicable  to 
this  case.  The  same  result  was  eipreaaed  by  Parke, 
B.,  io  Thnrnas  v.  Crm»,  The  £63  o»nnot,  therefore. 
be  properly  treated  as  having  been  paid  at  all  in  the 
sense  in  which  the  word  "paid  is  ns'^d  in  this 
branch  of  the  law.  The  evidence  in  regard  to  the 
retainer  of  £2  4s,  2d,  ia  similar  to  that  respecting  the 
sum  of  £63,  and  the  obaervations  an  the  latter  eum 
»pply  to  this  also.  The  aama  remarks  apply  to  the 
transaction  in  regard  to  the  insurance  p>licy  on  Mr. 
Onenwood's  life.    With  respect  to  the  payment  by 


Lord  Walsingbam,  he  reoogoixed  a  moral  obligation 
to  contribute  to  the  costs  of  the  litigation  io  ButtaeUy. 
Coaks,  and  nltimatety,  after  soma  correspondence, 
he  Fcnt  a  cheque  for  £20  to  Mr.  Emerson.  No 
doub':  to  this  extent  the  testator's  liability  to  Mr. 
Erairsin  was  redtioed,  but  Lord  Walsingham  did  not 
maka  the  payment  on  accouat  of  the  testator  or  in 
part  payment  of  hit  debt,  but  in  recognition  of  the 
moral  obligation.  In  no  tense  can  the  payment  be 
treated  as  one  by  tha  teitator  from  which  a  promise 
to  pay  the  balance  of  his  debt  can  b)  inferred  against 
him. 

The  result  is  tha^  nothing  h»s  been  done  to  take  out 
of  tbe  operation  of  the  Statute  of  Liuiitations  tha 
debts  which  were  birred  at  the  date  of  the  judgment. 
This  doea  not  cover  the  whole  of  the  debt«,  and  there 
are  a  few  itfin?  in  respec'.  of  which  Mr.  Emerionis 
entitled  to  prove.  He  will  be  admitted  a  creditor  for 
these  sums,  and  be  allowed  su^  oata  in  respect 
thereof  as  the  mast-r  thinks  fit.  He  must  p*y  the 
costs  of  t^e  a-ljotirnmeut  into  court,  but  there  will  be 
no  order  aa  to  the  costs  of  the  olaim  in  chambers 
except  that  the  partteio,>posing  will  be  allowed  theirs 
in  the  ordinary  course  oat  of  the  estate. 

Soliutora,  WhiUs  tt  Co.,  for  Emerson;  0.  O.  Seott 
for  tbe  plaintiifi  and  defendants. 


Chan.  Div.  ) 
Farwell,J.  j 


Jan.  29,  30  ;  Feb,  5. 


ArroR!raY-QBj?KBAL  v,  Matob,  &o.,  of  Mw- 

CBEBTBK.    (<!.] 

CorjKiraUon — Mittikipal  corporaiion^Statuiory  jmuieri 
— Trarn'oiiy  binineii —Commot  carrier — Incld-nM 
poiptrs — Ultra  vires— (?fji fro?  Tramwiy  Ad,  1870 
(33  <t  34  Viet.  f.  lS)~H(iiluKitf  Vhutfs  CuH">li<M(oa 
Act,  1845  (8  it  9  Vict.  c.  20),  t.  BS-Mamknttr 
StnUhern  Trumimyt  Act.  1905  (3  Ed.  7,  e.  i^.fAii.)— 
Matichu'er  Curporation  Trami/ayi  Act,  1889  (62  rt 
G3  Viet.  c.  cctiv.). 

Tkt  thftnd-intt  mtrt  incorporatei  ly  Royal  Chnrtfr 
and  tahject  to  the  Municipal  Curporaiiont  Act,  1882, 
The  Manchester  Carporallon  TraviiDay»  Act.  1899, 
enthled  ihe  Munchtster  Corpiyralion  to  rus  cnrrinyei  aivi 
take  tolls  on  all  the  network  of  IramW'Xyi  mtutiaiied 
therein,  and  to  use  each  tramways  firr  the  parpme  of 
carrying  passengers  and  of  conveying  and  dttivtring 
mtimah,  goods,  minerata,  and  parcels. 

Held,  it  tons  not  nltri  vires  for  the  enrpornlion  to 
deliver  by  cart  or  otherwise  at  the  consignee's  ftnuse  or  to 
any  other  place  aathoriz'd  by  him,  including  the  station 
of  a  raihoay  company,  such  goods  as  they  have  brought 
on  their  tra-n  lines,  such  delivery  being  fairly  incidental 
to  thtir  authorix'd  hasiness.  There  was  nothing  in  the 
Ads  relating  (o  the  Manchester  OoTporaiicn  lehich 
authorized  them  to  act  as  curriers  generally  loiihoiU 
reference  to  their  tramways,  The  defendinta  were  not 
entitled  ta  expend  mitney  for  the  purpose  of  estihUshing 
or  mainlaining  or  carrying  on  the  bitsinesi  of  rnrriers, 
except  as  part  of  or  in  eonntction  tmth  their  tramway 
undertaking,  and  in  tesptd  of  artidel  carried  along  nil 
or  part  rf  the  tramway t. 

Action, 

This  action  was  brought  by  tbe  Attorney -General 
on  the  relation  of  Thom&s  Watson,  against  tie 
Corporation  of  MancheBter.  The  plaintifT  claimed  an 
injunction  to  restrain  the  defendants  from  acting  as 
carriers  or  delivery  agonts,  exoeptiog  on  their  tram- 

(n.)  Rflport«d  by  Paitl  SntiOKLAin),  Esq.,  Barrieter- 
at-l<aw, 
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High  Coubt. 


ATTOSNET-OKirKBAI.  V.  MATOB,  &0.,  OF  MAaOHISTXB. 


High  Covbt. 


ways,  and   from  expending  any  of   the  corporate 
moneys  for  that  parpoee. 

The  facts  of  the  case  are  set  forth  in  the  judgment 
of  Farwell,  J, 

Upjohn,  'K.C.,  Montague  Luih,  K.C.,  and Rowlatt,  for 
the  plaintifF. 

Balfour  Browne,  K.C.,  Macmorran,  E.G.,  and  Hugh 
Moulton,  for  the  defendants. 

Fabwsll,  J.,  in  giring  judgment,  said:  This  is 
an  acticn  by  the  Attomey-Qeneral  on  the  relation  of 
a  ratepayer  against  the  CorporatioR  of  Manobester 
claiming,  in  effect,  an  injonction  to  restrain  the 
defendants  from  acting  an  carriers  or  delivery  agents, 
excepting  on  thoir  tramways,  and  from  expending  any 
of  the  corporate  moneys  for  that  purpose,  and  for  inci- 
dental declaration;.  The  defendants  were  incorporated 
by  Eoyal  Charter  dated  the  23fd  of  October,  1839, 
and  they  justify  the  act?  complained  of  both  under 
the  powers  griven  to  them  by  their  private  statutes  and 
also  under  their  common  law  rights  and  powers  as  a 
corporation  by  charter,  and  they  daim  the  right  to 
act  generally  as  common  carriers.  The  action  le  to  a 
great  extent  quia  timet,  for  the  defendants  commenced 
operations  last  year,  and  the  writ  was  issued  on  the 
oth  of  May,  1905.  The  defeodants  have  called  no 
evidence  to  show  what  business  is  actually  done  by 
them,  and  their  acts  and  intentions  are  gathered  from 
the  documents  pat  in  evidence  and  their  admissions 
and  answers  to  interrogatories.  Their  intention  is  to 
put  in  operation  a  large  and  comprehensive  scheme  of 
parcels  delivery  and  collection,  and,  as  part  of  this 
scheme,  they  propose  to  accept  "  cash  on  delivery  " 
parcels — ».e.,  parcels  where  the  value  thereof  is  to  be 
collected  by  them  on  delivery,  and  subsequently 
handed  to  the  eenders ;  "  exprets  delivery  " — i.e., 
parcels  to  be  delivered  by  special  mestengers  atspecitl 
rates;  and  ''to  insure"  parcels.  They  also  propose 
to  act  as  agents  for  all  railway  companies  for  the 
receipt  of  parcels,  and  to  pay  to  the  companies 
monthljr  all  moneys  due  to  them  for  ihe  carriage  of 
parcels  in  consideration  of  a  payment  to  the  corpora- 
tion of  a  penny  per  parcel  for  coUeotion.  They 
propose  also  to  collect  and  deliver  parcels  outside  the 
radiuf  of  their  tramway  lines  altogether,  between 
places  having  no  connection  with  their  trams  ;  and  to 
collect  and  deliv.'r  goods  which  h»ve  never  travelled, 
and  are  not  intended  to  travel,  by  their  trams  at  all. 
In  April,  190a,  they  issued  a  book  of  rates  and 
arrangements  for  the  conveyance  of  parcels  traffic 
from  Manchester  to  aU  parts  of  the  United  Kingdom 
and  abroad,  and  described  themselves  as  agents  for 
all  railway  companies,  and  they  have  spent  sever^ 
thousand  pounds  in  plant,  vans,  and  horses,  and  have 
engaged  numerous  agents  and  servants  with  a  view  to 
carrying  on  this  business.  All  that  expenditure  has 
been  or  is  intended  to  be  entered  in  account  and  dealt 
with  as  part  of  the  expenditure  of  the  corporation  in 
respect  of  their  tramway  undertaking,  as  part  of  the 
working  and  establishment  expenses,  and  as  part  of 
the  management  of  the  tramway,  &c.  All  the  ex- 
penditure at  present  incurred  in  providing  horses, 
vans,  carts,  stables,  offices,  and  agencies  nsM  and  to 
be  nsed  in  connection  vnth  ooUeoting,  carriage,  and 
delivery  of  parcels  has  been  defrayed  out  of  money 
borrowed  by  the  tramway  undertaking  or  capital 
applicable  thereto.  The  charges  for  the  lervices  so 
proposed  to  be  rendered  will  in  many  oases  be  in 
excess  of  the  maximum  charges  authorized  for  the  use 
of  the  tramways  when  the  tramways  are  used,  and  in 
cases  when  the  tramways  are  not  used  will  be  made 
without  statutory  authority. 

Now  the  difference  between  a  statutory  corporation 
and  a  corporation  inoorporated  by  Boyal  Cluurter  is 
well  settled ;  the  former  can  do  such  acts  only  as  are 


authorized  directly  or  indirectly  by  the  statute  creating 
it ;  ihe  latter  (speaking  generally)  can  do  everything 
that  an  ordinary  individiuil  can  do.  If,  however,  the 
corporation  by  charter  be  (as  are  the  defendants)  s 
munici^  corporation,  then  they  are  subject  to  the 
restrictions  imposed  by  the  Municipal  Corporations 
Act,  1882,  and  will  be  restrained  from  applying  their 
borough  funds  to  purposes  not  authorised  by  that 
Act:  Attnmey-Oeneral  v.  The  Mayor  of  Newcattle, 
23  Q.  B.  D.  492,  38  W.  B.  Dig.  139.  If  the  defend- 
ants in  this  case  had  no  statatory  powers,  it  is  plain 
that  they  could  not  apply  their  borough  fond  either 
for  the  purposes  of  the  tramways  or  of  the  botiness  of 
general  debvery  agents  or  common  carriers.  Grant- 
mg  that  theoretically  a  corporation  by  charter  oonld 
lawfully  run  tramwajrs  or  carry  on  such  a  business, 
they  oonld  not  do  so  in  practice  without  the  expendi- 
ture of  money,  and  it  is  accordingly  argued  in  the 
present  case  that,  if  and  so  far  as  tiie  defendants  are 
carrying  on  business  as  carriers  in  excess  of  thor 
statutory  powers,  they  are  doing  so  under  their 
common  law  powers,  and  that  the  expeose  of  snoh 
excess  adds  nothing  to  the  expenses  incurred  in 
respect  of  the  exercise  of  the  statutory  powws,  and, 
therefore,  cannot  be  restrained. 

I  wUl  first  consider  the  statutory  powers  of   the 
defendants.    Under  the  Q«neral  Tramways  Act,  1870 
(33  &  34  Vict.  c.  78),  a  local  auth(nity  was  author- 
ized to  acquire  possession  of  a  tramway,  but,  if  the^ 
did  so,  oonld  only  lease  it  to  a  third  person  or  allow  it 
to  be  used  by  the  public  in  resp  >ct  of  tolls ;  nothing 
in  the  Act  authorized  any  local  authority  to  place  or 
run  carriages  upon  such  tramway  and  to  demand 
and  to  take  tolls  and  charges  in  respect  of  the  use  of 
such  carriage  (section  19}.    By  a  provisional  order 
confirmed  by  an  Act  of  1875  (38  &  39  Viot  c.  olxvii.), 
the  defendmts  obtaioed  powers  (section  6)  to  oon- 
struct  and  maintain  the  tramway  therein  described 
with  all  proper  raOs,  plates,  offices,  weighbridges, 
stables,    carriage-houses,    warehouses,    wo^,    and 
convenience]  connected  therewith  and  for  the  par- 
poses    thereof   and    to    work    and    use    the    same. 
Section  14  provides:    "The  tramways  may  be  nsed 
for  the  purpose  of  conveying  passengers,  animal*, 
goods,  minenls,  and  parcels."    Section  16  pro'rides, 
under    the   head    of   tolls:     ''The   promoters  may 
demand    and  take  for  every    passenger    travelling 
upon     any     of     the     tramways      or     any     part 
thereof    and    tolls    or  charges   not    exceedmg  one 
penny  per  mile  (and  for  this  purpose  the  fraction 
of    a  mile    beyond  an    integral   number   of   miles 
shall  be  deemed  a  mile),    but  the  promoters  may 
charge  for  any  less  distance  than  three  miles  any 
sum  not  exceeding  3d."    Section  17 :  "  The  promoters 
may    demand   and    take    for    all    animals,     goods, 
minerals,  and  parcels  conveyed  upon  the  tramways 
any  tolls  not  exceeding  the  rates  per  mile  specific  m 
the  schedule  to  this  order  annexed."     Section  18: 
"  If  the  promoters  under  the  authority  of  the  Tiam- 
ways  Act,  1870,  demise  the  rights  of  user  of  the 
tranrways  and  of  demanding  and  taking  in  respect  of 
the  same  tolls  and  charges  authorized  by  this  order, 
such  tolls  and  charges  shall  include  all  charges  which 
may  be  made  for  the  nse  of  the  tramways  and  cA 
carriages  and  for  motive   power  and  every   other 
incidental   expense " ;    and   then  a  list  of  tolls  is 
appended.    It  will  be  observed  that  if  the  corporation 
demise  the  right  to  nse  the  tramways,  refermce  is 
made  to  indidental  expenses  which  is  not  to  be  fosnd 
in  section  16;  and  in  the  Provisional  Order  of  1878 
(41  &  42  Vict  0.  elxiii,),  sections  14  to  18,  the  tramways 
being  then  in  lease,  a  similar  provision  is  inserted, 
and   in   olanse    18   certain   tods   and   charges  are 
authorized,  and  it  is   enacted  that  "  sncdi  talis  or 
obarges  ihall  include  all  tolls  and  charges  wtioh  may 
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be  takea  or  made  for  the  ufe  of  tha  tramways  and  of 
carriages,  wagoos,  or  trucks,  and  for  motive  power, 
and  every  other  expeoae  incideatal  to  t tiah  convey- 
ance." Whatever  may  h»ve  been  the  reasoii  for  this 
diBtioctioti  betvvaen  the  corpantlon  aad  its  leisee?, 
the  Manchester  Corporation  Act,  1S97  (60  &  61  Tict. 
c  ocxti,},  i.  20,  clearly  contemplates  the  working  of 
the  tramways  by  the  corpor»tion  itaelf ,  It  is  common 
knowledge  that  by  this  time  muaictpaliCiei  bad  in 
many  cases  been  authorizml  to  acquire  works  of  a 
public  natnre  within  their  boundaries  with  a  view  to 
working  them  at  a  profit.  It  is  no  pirt  of  the 
function  o(  thi«  court  to  consider  whether  manioipal 
trading  of  this  or  any  olht^r  kind  is  or  is  not  politio  ; 
my  dwty  is  confined  to  construing  the  Acts  by 
which  the  Legislature  has  confeired  that  power,  and  I 
know  of  nothing  that  would  authorize  u-e  to  apply 
principles  of  conslruotion  to  an  Act  giving  power  to 
a  municipality  to  carry  on  some  trading  operations 
differing  from  those  applicable  to  an  Ai:t  giving 
■imiUr  powers  to  any  other  corporate  body.  The  next 
Act,  1899  (62  &  63  Vict.  c.  ocliv.),  is  that  on  which 
the  defendants  mainly  rely.  It  recites  "  and  whereas 
it  would  be  of  pubUc  and  locil  advantage  if  the 
tramways  within  the  city  were  worked  in  connection 
-with  those  in  the  adjoining  neighbouring  districts, 
and  it  ia,  therefore,  expedient  that  the  corparation 
•hoald  be  empowered  to  take  leases  of  and  to  work 
aach  laat-mentioncd  tramways,  and  that  further 
facililies  as  by  this  Act  provided  should  be  afforded 
for  the  working  of  tramways  within  and  beyond  the 
city,"  and  then  it  defines  in  section  2— "  '  City  tram- 
way '  means  any  tramway  for  the  time  being  within 
the  city ;  '  outside  tramway '  means  '  any  tramway 
for  the  time  being  in  any  district  adjoining  or  near  to 
or  connected  by  tramway  with  the  city  *  ;  '  tramway 
undertaking '  includes  '  any  tramway  for  the  time 
being  in  lease  to  the  cori>oration  and  all  rights  and 
powers  of  th»  corporation  over  or  in  respect  of 
'outside  tramway.'"  Section  8  provides,  "  Not- 
withstanding anything  to  the  contrary  contained  in 
the  Tramsajs  Act,  1870,  or  in  any  other  Act  or  order 
the  corporation  may  place  and  run  carriages  on  and 
may  work  any  tramway*  for  the  time  being  belong- 
ing or  in  lease  to  the  corporation  or  on  which  they 
may  have  any  powers  to  ploce  or  run  carriages,  and 
whether  within  or  beyond  the  city,  and  may  take  and 
demand  tolls  and  charges  in  respect  of  such  tramways 
and  of  the  use  of  carriages  thereon,  and  the  corpora- 
tion may  reconstruct  or  alter  such  tramways  and  may 
provide  all  such  buildings, cars,  rolling-stock,  engines, 
maefaisery,  electric  and  other  plant,  apparatus,  and 
appliances,  horses,  and  stables,  aa  they  may  deem 
requisite  or  convenient  for  the  working  or  user  by 
the  corporation  of  such  tramways  by  animal  or 
mechanical  power,  and  may  sell  or  dispose  of  or 
exchange  such  of  the  before-mentioaed  articles 
and  thugs  as  from  time  to  time  may  no  longer 
be  refiuired "  ;  and  section  22  provides,  "  Not- 
withstanding anjtbing  contained  in  any  other  Act 
or  oriler  relating  to  any  tramways  for  the  time 
being  belonging  or  in  lease  to  the  corporation  or  on 
which  they  have  power  to  place  orrnn  earriages,  ntob 
tramways  may  he  used  for  the  prirpose  of  conveying 
and  delivering  animals,  goods,  minerals,  or  parcels, 
provided  always  that  the  corporation  shall  not  be 
under  any  obligation  to  carry  on  the  tramways  unless 
they  think  fit  any  animals,  goodj,  minerals,  or 
parcels  except  that  every  passenger  travelling  "  may 
t)*ke  281b.  weight  with  him  ;  and  section  24  provides 
that,  "  subject  to  the  provisions  of  this  Act,  part  of 
section  IS  and  the  schedule  of  the  Slaachcster  Cor- 
poration Tramways  Order,  1878,  shall  apply  to  and 
in  respect  of  the  city  tramways  and  outside  tramways 
foi  toe  time  being  belonging  or  in  lease  to  the  cor- 


poration or  on  which  the  corporation  have  power  to 
place  or  run  carriages,"  and  the  provisions  of  section 
1 8  as  to  tolls  and  charges  for  goods  and  parcels,  and 
so  on.  are  similar  to  those  in  the  Manchester  Corpora- 
tion Tramways  Order,  1875,  above  mentioned. 

This  Act,  in  my  opinion,  enables  the  corporation  to 
run  carriages  and  take  tolls  on  all  the  network  of 
tramways  mentioned  therein,  and  t.o  use  such  tram- 
ways for  the  purpose  of  carrying  passengers  and  of 
conveying  and  delivering  animals,  goods,  minerals, 
and  parceJs,  Mr.  Upjohn  pressed  upon  mu  that  there 
is  no  power  to  carry  or  deliver,  but  mprely  a  power  to 
use  th<)  tramway  for  the  purpose  of  curryiog  and 
delivering,  but  this  appears  to  me  too  narrow  a 
groi;nd  on  which  to  found  a  decision,  I  refer  to  the 
Kailways  Clauses  Consolidation  Act,  18^5,  s,  86,  and 
I  find  that  there  is  no  power  to  carry  generally 
thereby  conferred,  but  a  power  to  "  carry  and  convey 
upon  the  railway  all  such  paisengers,  goods,"  &c.  I 
am  unable  to  see  any  real  distinction  between  this 
and  the  power  given  to  the  corporation  by  sections  S 
and  22  of  the  Act  of  IHSd.  But  a  railway  company 
acting  (as  all  railway  companies  now  elect  to 
act  and  as  the  defendants  act)  as  carriers,  and 
not  as  either  toll  takers  or  conveyers  (gee 
Wills,  J. 's,  judgment  in  Halt  v.  London, 
Briyhtun,  and  South  Conit  linilway  Co.,  15 
Q.  B.  D.  .537),  have  undertaken  the  ordinary  duties 
of  a  carrier,  as  Byles,  J.,  put  it  in  Taylur  v.  Orenl 
yorthtrn  Rail  may,  14  W.  E.  639,  L  B,  1  C.  P.  383 : 
"  The  tirst  duty  of  a  common  carrier  is  to  carry  the 
goods  safely;  the  second  is  to  deliver  them."  Thta 
duty  to  deliver  would  exist  without  the  express  use  of 
the  word  in  section  22,  and  I  cannot  read  that  section 
as  re,strioting  the  corporation  to  delivery  from  tlie 
trams.  In  the  absence  of  custom  cr  of  special  con- 
tract, I  apprehend  that  a  railway  company  is  not 
bound  to  deliver  at  the  house  or  shnp  of  the  consignee, 
but,  if  they  do  not,  they  are  bound  to  keep  the  goods 
safely  for  a  reasonable  time  and  to  deliver  to  the 
consignee  or  his  agent  when  hf  calls  for  them.  But 
there  is  nothing  lUtr/i  Dim  in  their  delivering  by 
cart  or  othirwiae  at  the  consignee's  house  or  to  any 
other  place  authorized  by  bim,  including  the  station 
of  a  railway  company,  such  goods  as  they  have 
brought  on  their  tram  lines  ;  such  delivery  is  fairly 
incidental  to  their  authorized  business.  As  Lord 
Hslabury  puts  it  in  Sou'erb!/  v.  Orent  Northern  Bait- 
way,  7  H.  *  C.  Cases,  at  p.  170,  "They  (that  is,  the 
Great  Northern  Bail  way)  are  permitted  by  law  to 
carry  on  the  business  not  only  along  their  line,  but 
aUo  in  connrdion  with  it  ar>d  as  part  of  the  same 
general  undertaking  by  which  they  make  protit— the 
business  of  distributing  the  goods  which  they  so  bring 
from  distant  points  to  the  places  where  the  different 
consignees  intond  they  shall  be  delivered.  For  that 
purpose  they  have  to  build  stations,  b  th  for  the 
receipt  and  for  the  dispatch  of  goods  which  a'e  so 
entrusted  to  them,"  It  would  be  difficult  in  the 
present  case  to  put  any  practi'al  limit  to  the  place 
of  delivery.  It  cannot  be  at  the  terminus  only— this 
is  probably  in  the  middle  of  the  highway— some 
radius  of  space  within  which  a  receiving  store  may  be 
situate  mast  be  allowed,  and  some  means  of  con* 
veying  to  this  store  must  be  permitted.  There 
is  no  ground  for  confining  it  to  manual  labour ; 
indeed,  the  weights  mentioned  in  the  schodule 
of  tolls  negative  this;  it  most,  therefore,  be  open 
to  tho  defendants  to  use  horses  and  carta  even  to 
get  tha  goods  to  tli«ir  own  depot,  and,  if  they  can  do 
this,  I  see  no  reason  why  they  should  not  be  allowed 
to  convey  them  to  the  ooniignee's  address  or  lome 
other  place  named  by  htm.  So  far,  therefore,  as  the 
expenditure  oomplaiued  of  arises  out  of  tho  working 
of  their  tramway  undertaking,  as  explained  above,  I 
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can  898  no  obJBcyon  to  it.  Tha  detendin's  ara  em- 
pavrered  to  buitd  golds  stations  toT  tha  reoep'ion  and 
for  the  delivery  of  good* ;  t )  provide  and  pay  for 
oart^  and  ho-ses  and  the  lik^  for  collection  and  dia- 
tribtitioD,  and  to  pay  waffej  to  men  en  ployed  t<>T 
tbosa  purpo^ev ;  to  provide  buildiDgi  to  boits)  the 
horses  and  carts  so  used  ;  to  receive  and  transmit 
goods  by  Titil,  and  to  iotnra ;  for  iniainach  as  a 
common  carrier  is  an  insure-  of  the  go^di  entrusted 
to  htm  at  CO  nmon  la^,  it  most  bi  opra  to  the 
defendants  to  mike  a  b  irgain  limiting  sach  liability 
or  a-idertak'ng  it  on  special  termH. 

S  1  fir  as  reg*rdj  "  caih  on  de'ivery  goods  "  1  have 
no  evideoce   ihit  this  is  pwt  of  the  bmiiiess  of  a 
oommiii  carrier,  a  id  t  can  only  sty  tha^.  it  it  is,  then 
the  c  rpor<iktioii  can  accept   goods  for  carriage  and 
delivery  on  their  trams  on  those  termi.     But  thi<  is 
ft'l  restricted  to  gjois  which  travel  along  the  trams, 
or  some  pirt  thereof ;  thi;re  is  Dothiog  in  the  Acts  to 
atithorijie  the  corporation  to  act  as  carrii^rs  generally 
without  referejoe  to  thnr  tramways,     Tae  q'leatiou, 
as    la    poiutel    out    in    AHoriie.t/'Oeiicral  v.    Lund^n 
Oo-inty  Oiimcil,  [1901]  1  Ch,  781,  49  W.  E.  Dig  97. 
is  not   whethe-  the    buriuess    cm    bn    conveniently 
or    advAntagdously    conducted    with    the    tramway 
buaineag.  but  whether  it  i*  by  nRCissary  impltoition 
iatridfUt  >1  or  aieojsory  toif,  and  I  thinV  that  it  is  not. 
To  euUeit  and  deliver  parcels  for  the  tramway  is  fairly 
iaoidental ;  to  collect  and  deliver  parcels  outside  the 
tadiu?  of    the    trans,  and   wi'.hout   any   connection 
with  the  trama,  ii  not  inoiden'al  to  the  tram  bunnest. 
but  distioct  from   it.      At  the   best  it  oonld   only 
be  said  to  be  incidental  to  the  incidental,  and  such 
reasoning   wjuld  atithoriz<>  a    railway  company   to 
carry  on  a  coal  merchant's  busiaeis,  beoaose  they 
must  buy  ooal,  and  this  was  restrained  in  Attotnet/- 
Oeneral  v.  Ormt  NuHhcrn  litulway,  8  W,  E,  5J6,  29 
L.  J.  Gh.   791.      For  the  same  reasons  I   hold  that 
the  corporation  cannot  act  aa  general  aseats  for  the 
railway  companies,  bit  only  in  respect  of  tram-borne 
goods.     The  defenda  ta,  however,  turtii'?r  contend, 
and  I  think  rightly,  that  the  corporation  can  so  act 
by  virtue  of   its  orporati  eiiitfnoe,  and  thut   this 
court  will  ouly  interfere  to  prevent  the  expenditure 
of  the  borough  funds  on  such  a  venture ;  but  they 
say  also  that  there  is  nothing  to   show  that  they 
hwe  made  any  such  espeoditure.     I  have,  however. 
aWaly  stated  that  th^y  tbreateu  and  intend  to  do  so, 
and  I  am  njt  satisfied  that  they  have  not  alreidy 
done   BO.      It  is  obvious  that  a  delivery  service  by 
carts  to  and  from  villages  nit  connected  with   the 
company,  and  a  g°neral  agency  for  all  railway  com- 
puiies,  must  entiil  expense,  even  if  the  same  carts 
and  men  bo  used  si  are  e  nployed  ordinarily  in  tram 
service  proper;  gome  of  both  are  req'iired,  and  there 
is  wear  aud  tear  to  be  considered;    the  horse  that 
delivered  tram-bomo  parc*ls    only   might    last  for 
years.  whUe  ths  i  nimeya  between   outside  villages 
might  break  him  down  in  a  twelvemonth.     I  cannot 
believe  that  a  large  general  delivery  servica  and  a 

f general  railway  agency  can  be  add  el  to  a  service 
imit«>d  to  the  connection  with  trams  without  expenae. 
No  evidence  has  been  given  of  the  amount  of  snch 
expenditure,  but  the  plaintitF  is,  in  ray  opinion, 
entitled  to  an  aooouit  a^,  his  own  risk  of  all  sums  so 
eipended. 

I  haye  said  nothing  so  far  ai  to  the  chargea  which 
the  corporation  miike  for  the  service!  rendered  by 
them  in  addition  to  the  sums  allowed  by  their  Acta, 
and  I  do  not  think  it  ia  proper  that  I  should  express 
any  opinion  at  to  their  legality  in  thia  action.  The 
Attorney- General  auos  on  the  relation  of  a  ratepayer 
to  restrain  the  improper  use  of  the  borough  mnl  ; 
these  charges  when  reoaiv«d  are  an  increMo  to  the 
borough  fond;   it  any  one  can  complain,  it  ii  tha 


person  against  whom  they  are  made ;  the  rela^.or 
profits  by  them.  If  they  are  wrongfully  made,  and 
litigation  enaaes,  it  is  not  a  matter  of  course  that  the 
costs  if  th"^  corporation  fail,  would  be  allowed  out  of 
the  borough  fund ;  bu*.  however  that  may  be,  the 
question  ot  their  legality  appeals  to  me  to  be  one  of 
some  d'ffi'^ulty,  and  I  am  not  aware  of  any  auth'>rity 
which  wouH  juitity  me  in  preventing  the  orporation 
from  receiving  payments  simply  because  it  may  be 
doubtful  whether  th%y  are  properly  recoverable  or 
not.  An  iudividud  cMi  mike  sur:h  charges  atid 
re:!eive  them;  if  they  aT«  wrongfully  made,  ha  may 
be  liable  to  an  actios.  The  corporation  ai  a  chartered 
corporation  may  do  the  same  ;  there  is  no  dapletioQ 
of  corporate  funds  by  Bui^h  receipt;  whether  or  not 
there  will  be  when  the  p^ym'iuti  are  soccessfuUy 
reclaimed  I  will  leive  to  be  dealt  with  when  tba 
question  ariies.  Reference  was  made  to  the  Man- 
cheater  Houthera  Tramways  Act,  ISO.*)  (3  Bd.  7, 
c,  cxciii.).  but  no  facts  were  proved  to  sfaow  that  it 
had  any  r.pera*ion,  and  1  cannot  read  section  97,  aab- 
aection  7.  of  tha*.  Act  in  the  way  proposed  by  the 
dofeudinis,  I  think  it  wmt  mean  "  any  tram  ways, 
&c.,  now  purchased  by  or  leased  to  the  corpora'ion, 
or  which  they  shall  be  entitled  to  purchase  or  lesie, 
and  shall  have  purchased  or  leased  It  cannot  ha-ve 
been  intended  to  make  tramways  which  the  corpora- 
tion had  neither  purchased  nor  leased  part  of  the 
undertaking  of  the  corpontion. 

I  propose  to  make  adeclarati  >n  that  the  defend  in  ta 
are  not  entitled  ti  expend  any  part  of  the  city  fund, 
or  the  receipts  of  th'^ir  tramway  undertaking  or  the 
proceeds  of  any  city  rate,  or  any  other  moneys  of  the 
defend  ante,  or  of  the  city,  for  the  purpose  of  estab- 
lishing or  maintaining  or  carrying  on  the  business  of 
carriers,  excop*  as  part  of  acd  ia  connection  with  their 
tramway  underlaking,  and  iu  respect  of  articles  canied 
along  all  or  pa't  ot  the  trmnways  for  the  tim^  being 
bglongiufTorin  lease  to  the  corporation,  or  on  which  they 
have  power  to  place  or  run  carriages,  and  to  grant  an 
injuticlinn  in  similar  terms.  If  the  plaintiff  desirM 
it,  I  will  aho  direct  an  inquiry  on  similar  lines, 
reserving  the  costs  ot  such  inquiry.  1  have  felt  some 
difficulty  as  to  the  cost*  of  the  action.  The  plaintiff 
has  failed  in  a  part  of  bis  claim,  but  he  has  also 
succeede  1  to  a  substantial  degree,  and  there  ar«  no 
blue  I  of  f  let  by  which  the  costs  could  be  mea*iir«d 
separately ;  the  only  evidnoce  adduced  by  the 
def t-ndants  proved  abortive.  The  action  waa  Moperly 
brought,  and  the  plaintiff  ought,  I  think,  to  nave  the 
general  costs,  b'lt  vrith  some  considerable  dedacUon. 
1  have  c^me  to  the  conclusion  thit  justice  will  ba 
done  if  I  order  the  defendants  to  pay  to  the  plaintiff 
one -half  of  his  coats  of  the  action,  leaving  the  pla'nliif 
tfl  bear  the  other  halt,  and  the  defendants  wQl,  of 
course,  bear  their  own  costs.  I  will  suspend  the 
oppralion  of  the  iujuoction  for  fourteen  days  to  give 
the  defendants  time  to  decide  whether  they  will 
appeal  or  not. 

Solicitors  for  the  plaintiSii,  /n«.  Coll,  <fe  /««*. 

Soliciter^  for  the  defendants,  AiuUtt  A  Aaiti it,  fat 

W.  //.  TalM,  Maichester. 
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Oh  an,  Biv, 
Swinfea  Bady, 

In  rt  RiTTBNBEEBV. 

Bat  v.  Qeakt.  (q.) 

Will  —Ligaetf — Pelt  oieed  hy  it%tatnx  to  hgiUe — 8atU- 
fattion. 

A  Itftalrix  htqutathtd  a  legacy  to  a  tUUr  to  teho-m  »ht 
ouied  money  at  tfie  time  of  her  dejth.  The  amount  of  the 
legacy  exceeded  the  am'iunt  of  the  debt.  The  tiilrr,  at  an 
taseetttrim,  retained  a  iiim  sufficient  to  niisfy  the  debt  with 
imterui  in  addition  to  the  legacy. 

Jftid,  that  tilt  legaey  uia*  in  eat  it/action  of  the  debt, 

Onginatiag  BummiDi. 

Toe  plaiutitT  Wis  a  stater  of  the  teitsitrix,  wh  o  died 
on  the  22ud  of  February,  1904.  In  \m%  the  testatrix 
h&d  borrowed  from  the  plaintiff  «um«  amounting  in 
»U  to  £130,  ui)iii  which  interest  at  the  rate  of  £5  per 
cent,  p^r  annum  bad  been  pitid  bj  theteatatrix  during 
her  life.  At  the  time  of  the  death  of  the  testatrix 
theM  loans  had  not  been  repaid. 

By  her  will,  dated  the  23rd  of  November.  1003,  the 
testatrix  h»d  beqaeathed  to  the  plaintiff  a  legicy  of 
£400,  and  livl  appointed  her  to  be  an  exejntiix.  Toe 
will  contained  n)  directions  for  >he  payment  of  debtt. 

The  plaintiff,  in  her  capacity  of  eseoutrix,  retained 
out  of  the  testatrix*!  estate  a  sum  sufficient  to  satisfy 
the  debt  with  interest  and  al^o  the  legacy. 

Toe  object  of  this  BummonB  was  to  dcteTmine  ihe 
qnestioD  whether  the  legacy  woe  in  aatiaftiction  of  the 
debt. 

Badea  Fuller,  for  th«  plaiitifr. — ^The  fact  that  the 
legacy  was  given  generally  takes  the  cis  i  out  of  the 
geaeinU  mle.  The  testator  intended  the  legacy  to  be 
payable  in  addition  to  th?  debt.  By  pacing  interFst 
the  testatrix  ahows  that  she  did  not  intend  the  debt 
to  be  paid  by  the  legacy.  The  doctrine  of  satisfaction 
would  not  apply  in  the  o  ise  of  a  debt  after  the  date 
of  the  will.  The  debt  was  in  the  nature  of  a  nmniog 
account. 

Auilen-Cartmell,  for  the  residuary  legatees, — The 
legacy  must  be  considered  to  be  iu  sattafaalion  of  the 
debt.  Tne  effi>ct  of  the  authorities  in  point  ia  summed 
up  in  In  re  Horlock,  43  W.  E.  -110,  [1895]  1  Ch.  olH. 

Jan.  30.  — SwiNFES  Eady,  J.— The  rule  ia  that  a 
legacy  to  a  creditor  of  an  amount  equal  t  ■  or  greatt^r 
than  the  debt  ia  primd  fitc.'e  to  be  considered  a.  satiB- 
facli'in  of  the  debt.  Tbii  rule  wai  established  two 
centnries  ago ;  but  no  sooner  wai  it  eatabliahed  than 
it  was  frequently  disapproved  of,  and  excejitioni  were 
engrafted  upon  it.  In  /n  re  florliiek,  Calham  v.  Smith, 
4.3  W.  B.  410,  [1895]  1  Ch.  516.  Stirling,  J.,  siid  that 
he  joined  with  the  many  jadges  who  had  disapproved 
of  the  rule  laid  down,  and  that  he  equu'ly  disapproved 
of  the  exceptions  which  had  been  engafted  on  it,  but 
that  bitb  were  binding  upon  him.  They  are  both 
equally  biodiog  upon  me.  The  preaent  ca^s  is,  in  my 
opmion,  within  the  rule,  nnlesi  there  is  suifin.ient 
indication  of  intention  to  eieluie  the  rule.  The  debt 
was  £150,  money  borrowed  by  the  testatrix  in  1S99 
fTom  her  ttiter,  the  plaintiff,  upon  which  the  testatrix 
paid  interest  at  6  per  cent,  during  her  life,  and  it 
waa  payable  on  demand.  The  legacy  is  a  general 
pecuniary  one  of  £400,  without  any  time  being 
■perafted  for  payment  of  it,  and  without  any  mention  of 
intsrest.  The  will  bears  date  the  23rd  of  November, 
1903,  and  does  not  contain  any  direction  to  pay  debts. 
It  is  sought  to  exclude  the  mle  on  the  ground  that 
the  debt  carries  interest  from  the  dpath  and  the 
legacy  only  from  one  year  after  the  death.    But  it 

(o.)  Eeported  by  F.  Habdlvok  Dautos,  Esq., 
Barn3t«r-at-Law. 


was  dea'ded  by  Lord  Hardwioke  in  Clark  v.  Sewell,  3 
Atk  ,  at  p.  90,  that  where  the  legacy  is  in  satisfac- 
tion of  a  debt,  and  no  time  is  6xed  for  psyment  of 
the  legacy,  it  carries  interest  from  the  death  cf  the 
t'stator.  If  the  will  mentions  a  date  for  payment, 
then  intereit  will  only  run  from  that  date  ;  and  Ibis 
was  the  ground  upon  whiih  Ilai/nti  v.  Mico,  1  Bro. 
C.  C.  129,  and  Adami  \.  Lavender,  MoCl,  «  T,  41, 
were  decided,  as  pointed  out  by  Sti-ling,  J.  Indeed, 
ia  Clark  v.  Sewell,  3  Atk.,  at  p.  9T,  Lord  Hardmcke 
aaid  :  "  According  to  the  rule  of  this  court,  a  legacy 
that  ooght  to  ba  deemed  a  latiafaction  must  take 
place  immediately  af 'er  the  death  of  the  testator ;  for 
the  debt,  whether  of  a  principal  sum  or  for  intereat, 
is  due  at  the  death  of  the  teatator,  and  therefore  the 
legacy  must  be  so  too.  .  .  .  There  U  no  case  to 
make  a  legacy  a  satiafact'on  of  a  debt  where  the 
legacy  is  not  due  at  the  time  of  the  testator's  death, 
but  is  made  contingent,  and  to  take  place  at  a  future 
diy.  .  .  .  Whether  the  postjioning  of  the  legacy 
is  a  month  only,  or  a  longer  time,  it  makes  no  manner 
of  difference,"  Lord  Hardwicke,  in  referring  to  a 
Ieg*cy  that  "  must  take  place  immediately  after  the 
death  of  the  testator,"  means  a  legacy  the  payment 
of  which  19  not  postponed  by  the  testatftr.  A  legacy 
is  within  the  rule  laid  down  by  Lird  Hardwicke  if  it 
is  an  immediate  legacy,  although,  of  course,  only 
payable  ii  a  due  court, o  of  administration,  and  after 
debts  and  funeral  expenses  have  been  provided  fo'.  In 
J'owlerY.  Fowler, 'if.  Wma.  3a.3,  where  the  debt  due  at 
the  date  of  the  will  waa  XliOO  for  arreare  of  pin-money, 
and  a  general  pecuniary  legacy  of  £aOO  was  given, 
Talbot,  L,C.,  held  that  the  legacy  was  a  eatisfacUon 
of  the  debt.  In  Oaytion  v.  fTcorf,  1  Dickons  331, 
there  was  a  bond  debt  of  £200  and  a  legacy  of  £500 
given  to  the  creditor  by  a  subsequent  codicil,  and  the 
Master  of  the  BoUa  hel  i  that  the  legacy  must  be  taken 
in  satisfaction  of  the  debt,  and  the  fact  that,  siooe  the 
death,  the  executor  had  paid  the  bond  debt  to  the 
creditor  made  no  difference  in  adjusting  the  rights  of 
the  parties.  So  again,  In  rt  FMchrr,  OilUngi  v. 
Flttcher,  36  W.  E.  841,  38  Ch.  D.  373,  before  North, 
J.,  is  an  instance  of  a  legacy  being  given  in  satisfac- 
tion of  a  debt,  where  the  debt  carried  interest,  and 
wherd  no  time  was  fixed  for  payment  of  the  legacy. 
In  that  ease  the  debt  was  in  fact  paid  off  by  the 
testa'or  in  his  lifetime,  and  the  actual  decision  was 
that  the  legacy  had  been  adeemed,  but  the  learned 
judge  first  considered  hoT  the  matter  would  have 
stood  it  the  d.Ait  had  not  been  ao  paid  off.  He  said : 
"Suppose  the  debt  had  not  been  paid,  could  the 
widow  have  taken  the  debt  as  well  as  the  legacy  F  I 
thiuk  clearly  not."  The  faut,  therefore,  that  the 
legacy  is  given  generally,  without  any  reference  to 
time  of  payment  or  intereat,  will  not  exclude  the 
rule,  Beliance  was  also  pUied  on  the  fact  that 
the  plaiutiff  was  appointed  executrix  and  could 
retain  her  own  debt,  but  in  my  opinion  this 
makes  no  difference.  Aa  I  have  already  pointed  out, 
in  the  case  of  Oai/non  r.  Wood  the  debt  had  been 
actually  paid  by  the  executr.  I  am,  therefore, 
bound  by  the  authorities  to  which  I  have  referred  to 
hold  that,  in  the  present  case,  the  legacy  is  a  satisfac- 
tion of  the  debt. 

The  distinctions  between  the  oases  on  the  latisfaction 
of  debts  by  annuities  are  very  slender,  as  may  be  seen 
by  comparing  Athniryn  v.  Little imod.,  18  Eq.  6B.i', 
bef.>TO  Milins,  V.C,  and  lure  Dome.  89  W,  E.  SUS,  30 
L.  J.  Oh.  285,  before  Hall.T.O.,  which  latter  case  was 
followed  by  Stirling,  J.,  in  In  re  Hnrtock,  43  W.  B,  410, 
[1835]  I  Ch.  516 ;  but  it  ia  by  the  deoisiona  on  cis-a 
of  legncJM,  which  leave  no  room  for  doubt,  that  the 
present  case  is  governed. 

Solicitors,  ffnttJe,  Oidie,  Siiiflair,  <t  Johntm;  Lang- 
ford  it  Fiiher, 
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High  Court. 

IW  BX  No.  9,  BOICORB-BOAD. 

HlOH  C!01JBT. 

Warrington,  J.  j  •'*°-  ^3- 

In  re  No.  9,  Bohobb-boad.  (a.) 

Company— Trutlee  —  Biuoluiion— Vetting  order—  Out- 
standing legal  eetate-Leauholdt—Truttte  Act,  1893 
(56  &  67  Fic«.  c.  53),  m.  25,  26. 

ITAere  a  company  which  up  io  its  diuolution  toot 
truiten  0/ property  hat  ceated  to  exitt,  the  court  hcu  power 
under  lection  25  0/  the  Trutlee  Act,  1893,  upon  the 
application  0/  the  beneficiary,  to  appoint  a  neio  truttee  or 
trutteei  of  the  property,  and  to  make  an  order  under 
tection  26  0/  the  Act  vetting  the  property  in  the  new 
truttee  or  tratteti. 

la  re  General  Accident  Assurance  Corporation,  52 
IF.  B.  332,  [1904]  1  Ch.  Ul,/olU,wed. 

In  re  Taylor's  Agreement  Trusts.  52  W.  B.  602, 
[1904]  2  Ch.  737,  diitinguiahed 

la  1890  certain  leasehold  premises  called  9,  Bomore- 
road.  Netting  Hill,  in  St.  M»rj  Abbott's,  Eeosiagton, 
Were  assigned  to  a  compaor  called  Pitt  &  Norrish 
(Limited)  for  the  residue  of  a  term  of  ninety-nine 
years,  subject  to  the  payment  of  the  rent  and 
performance  of  the  covenants  reserved  and  contained 
in  the  lease. 

In  1896  the  company  was  woand  up  voluntarily  and 
a  new  company  of  the  same  name  formed,  and  in 
February  of  that  year  the  liquidators  of  the  old 
company  entered  into  an  agreement  with  tiie  new 
company  for  the  transfer  to  them  of  all  the  lands, 
buildings,  and  property  of  Oie  old  company  for  cer- 
tain valuable  ooosiaerations. 

Under  this  agreement  the  new  company  were  let 
into  possession  of  the  leaiehold  premises,  9,  Bomore- 
road,  and  had  ever  since  been  in  possession  of  them, 
but  no  assignment  to  the  new  company  of  tiie  lease 
had  ever  been  t'xecuted. 

In  October,  1896,  the  old  company  became  dissolved 
under  section  142  of  the  Companies  Act,  1862,  the 
liquidators  having  made  the  required  retorn  under 
section  143. 

Upon  the  new  company  proposing  to  sell  the 
property  they  discovered  that  it  had  never  been 
legally  assigned  to  them.  They  thereupon  pre- 
lented  this  petition  in  the  matter  of  the  property 
and  in  the  matter  of  the  Trustee  Act,  1893,  asliing 
for  a  declaration  that  the  old  company  was  at 
and  immediately  before  lie  date  of  its  dissolution 
possessed  of  the  leasehold  premises  ai  trustees  for  the 
petitionfrs  upon  a  trust  within  the  meaning  of  the 
Trustee  Act,  1893,  and  that  pursuant  to  section  25  of 
that  Act  a  person  who  was  named  might  be  appointed 
trustee  of  the  premises  in  the  placj  of  the  old  com- 
pany, and  that  the  premises  might,  pursuant  to 
section  26  of  the  same  Act,  be  ordered  to  vest  in  the 
person  named  for  all  the  estate  and  interest  therein 
vested  in  the  old  company  immediately  before  its 
dissolution,  upon  the  trusts  upon  which  the  same 
w»re  held  by  the  old  company  as  aforesaid. 

The  petition  was  not  served  upon  anyone. 

J.  O.  Wood,  for  the  petitioners. — Similar  orders 
have  been  made  by  James,  V.C.,  in  The  King  of 
ffanover  v.  The  Rank  of  England,  L.  B.  8  Bq.  350, 
18  W.  E.  Dig.  110,  by  Ualins,  V.O.,  on  the  19th  of 
November,  1880,  in  the  unreported  case  of  In  re  Trtutt 
of  Land  at  Farnborough,  Reg.  Lib.  A.  1882,  p.  2297, 
and  bj  Farwell,  J.,  in  In  re  Oineral  Aeeidtnt  Attvr- 
•nee  Corpi.rotion,  52  W.  B.  332,  [1904]  1  Oh.  147. 
Buckley,  J.,  nfnsed  to  follow  this  last  case  in  /»  re 
Taylor't  Agreement  Truitt,  52  W.  E.  602,  [1904]  2  Oh. 

(a.)  Imported  by  NxnLi.B  Tkbbuxt,  Esq.,  Bar- 
rister-at-Law. 


737,  but  Farwell,  J.,  in  In  re  Richard  MilU  A  Co. 
{Brierley  Hill)  {Limited),  W.  N.  1905,  p.  36,  followed 
his  own  previous  decition. 


WABBiKaTox,  J. — ^The  difficulty  that  arises  is  in 
consequence  of  some  ooiiflict  of  authority.  In  tbe 
first  place,  there  is  the  case  of  The  King  of  Hanover  ▼. 
The  Bank  of  England.  In  that  case  a  large  sum  of 
Consols  stood  in  the  name  of  tlie  Lords  of  His 
Majesty's  Royal  Regency  of  Hanover,  and  it  appeared 
that  on  the  taking  over  of  the  kingdom  of  Hanover 
by  Pruss'a  the  body  described  in  the  report  of  the 
case  as  the  corporation,  or  ^iMui-corporation,  known 
as  tbe  Lords  of  His  Majesty's  Rojal  Regency  of 
Hanover,  ceased  to  exist,  and  it  became  necessary,  as  in 
this  case.todosomethingto  make  atitleto  those  Consols, 
and  ultimately  James,  v  .C  ,  made  an  order  under  the 
section  of  the  old  Trustee  Act  corresponding  to  the 
25th  section  of  the  Trustee  Act,  1893,  which  order  ia 
set  out  at  p.  352  of  the  report.  It  was  to  this 
effect.  It  declared  that  the  body  or  person  described 
in  the  bank  books  as  "The  Lords  of  His  Majesty's 
Royal  Regency  of  Hanover"  were  truttees  of  the 
£600,000  ^d  Bank  Annuities  mentioned  in  the  plead- 
ings for  the  persons  entitled  thereto  under  the  family 
law  in  the  Bill  mentioned,  and  afcer  declaring  as 
follows :  "  And  it  appearing  that  it  is  expedient  to 
appoint  new  trustees  of  the  said  sum  of  Bank 
iUmuities  and  that  such  appointment  cannot  be  made 
except  by  the  order  of  this  court"  trustees  wwe 
appc'inted  and  a  vesting  oider  was  made.  Tbe  n«'Xt 
case  is  au  unreported  case,  the  note  of  which  in  the 
Record  Office  Mr.  Wood  has  been  good  enough  to 
^ve  me,  in  which  an  orier  was  made  by  Malins,  V.O. 
That  was  a  case  relating  to  real  estate,  and  the  facts 
were  for  aU  practical  purposes  identical  with  the 
present.  The  estate  had  been  vested  in  a  company, 
the  company  was  dissolved,  and  Malins,  V.C.,  made 
an  order  appointing  a  new  trustee,  as  I  am  asked  to 
do  in  th'S  case,  and  on  that  appointmeot  making  a 
vesting  order  in  that  new  trustee.  Then  later  on,  in  the 
year  1903,  Farwell,  J.,  in  In  re  General  Accident 
Aiturance  Corporation  had  to  deal  with  a  case  on  all 
fours  with  that  with  which  I  have  now  to  deal,  in 
which  a  mortgage  of  leas:  holds  had  been  vest' d  in  a 
dissolved  company,  and  it  was  necessary  to  vest  that 
mortgage  in  a  purchaser  from  the  dissolved  company. 
In  that  case  Farwell,  J.,  was  not  asked  to  appoint 
new  trustees ;  he  was  asked  to  act  under  sections  26 
and  35  of  the  new  Trustee  Act,  and  to  make  a  vestaog 
order  as  on  the  footing  that  the  premises  had  been 
vested  in  a  trustee  who  could  not  be  found.  He 
thought  it  right  to  make  the  order.  In  a  subsequent 
case  of  In  re  Bichard  Millt  &  Go.  {BrierUy  Hill) 
{Limited),  reported  only  in  W.  N.  1905,  p.  36, 
Farwell,  J.,  made  a  similar  order.  So  feu:  tbe 
authoritiM  seem  to  authorize  me  to  do  what  I  am 
prepared  to  do,  and  I  should  have  no  hesitation  at  all 
but  for  the  decision  of  Buckley,  J.,  in  /n  re  Taylor't 
Agreement  Truttt.  I  think  that  I  need  say  very  little 
about  that  case,  because  the  subject-matter  was 
different  from  that  with  which  I  have  to  deal.  The 
learned  judge  was  dealing  there  with  a  patent,  and 
I  think  that  his  decision  was  determined  largely 
by  that  &ot.  He  was  dealing  with  letters  patent 
granted  by  the  Oiown  to  a  patentee  who  had 
oeased  to  exist,  and  oonseqnently  the  letters  patent 
might  be  said  to  have  merged  and  to  havedisappsaicd 
altogether.  He  did  deal  in  a  few  words  with  the  25th 
section,  on  which  I  am  asked  to  act,  but  I  think  that 
in  lus  dealing  with  that  section  his  judgment  was 
direetej,  as  was  natural,  mainly  to  the  facfts  with 
which  he  had  to  deal.  Now,  section  25  is  expressed 
in  perfectly  general  terms.  It  ampowers  the  conrt 
V  whenever  it  is  found  expedient,  diffioolt,  or  impiactic- 
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able  10  to  do  without  the  aasistsiDce  of  the  court,  to 
make  an  order  for  tbe  appointment  of  a  new  trustee 
or  new  trustees  Now,  is  it  expedient  in  this  oaw  to 
appoint  a  new  trustee  ?  There  can  be  no  doubt  about 
that  Hera  is  a  property  vested  in  a  purchaser  in 
equity  with  a  legal  estate  outstanding ;  nobody  kuows 
where  the  legal  estate  is  ;  an!  except  by  ap;)ointin({ 
a  cetr  trustee  it  in  impoanble  to  got  that  est&te  vested 
where  it  ought  to  be— namely,  in  the  purchaser  or  a 
com) nee  of  the  purchaser.  That  being  so,  tie  secUou 
enables  the  court  t<i  do  that  whiuli  it  i^  expedient  to 
do,  where  it  cannot,  as  ia  the  pro^ent  case,  be  done 
mtboat  the  assistance  of  the  c^urt.  The  words 
"although  there  is  no  existing  trustee,"  which  are 
added,  do  not  limit  the  powers  given  to  the  court  in 
the  previous  part  of  the  sectioa,  or  make  it  incum- 
bent upon  person)  who  apply  to  the  ourt  to  exercise 
iti  power  to  show  that  there  ie  no  existing  truitee. 
Tbe  words  merely  prevent  any  lioaitatiou  of  the 
genera]  power  in  the  earlier  part  of  the  section  in  a 
L^ase  in  which  it  is  s'jown  that  there  is  no  existing 
trustee.  I  think  that  there  is  no  existing  trriatee  at 
the  present  time,  because  even  if  these  leaseholds 
VMt  in  the  Crown  as  trustee,  we  know  that  tbe  Crown 
does  not  recognize  its  positioa  as  trustee  where  the 
legal  estate  is  outstanding,  But  whether  that  is  so  or 
nut,  I  think  this  is  a  case  where  it  is  expedient  that  a 
neiv  trustee  slioidd  be  appointed,  and  that  I  can  make 
the  appointmeat.  Anl  if  I  appoint  a  ne^  trustee  there 
it  no  quMtion  that  I  may  make  a  vesting  trder.  It  is 
not  necessary  that  this  order  should  be  served  upon 
the  Crown. 

Amplication  granUd. 

Solicitors,  Eddl  <i  Gordon. 


I 
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(BigfaiS' JO  }  ^y  ^^*  ^*  '  ^'*"  ^'  ^^^- 

PSIESIX  AsaUKANCE  Co.  (LlMtTK))  i'.  SfOOrTBa  [a.) 

Insurance  {f/jiS) — Sulrogalinn  of  rUjliU — Indemnity — 
CompalioTg  purchate  of  i mured  prtmitee — Notice  to 
tfmi — Fire  after  notia  —  Payment  6y  inmrers  — 
Aeceplanet  by  vtndor  (flttured)  of  a  turn  icfi  hy  the 
amount  paid  for  the  lost. 

Daring  tht  currtneif  of  «  iioUetj  agzintt  fire  a  eor- 
poratinn  teroed  on  thf  assured  a  notiee  to  ire  i(  /or  the 
paTchuK  of  the  insured  huildings,  uniier  thf  poweri  of 
the  L'ni'h  Clauses  CvnsoHdfition  Aet.  Subseijuerit  to  the 
notice,  hilt  hi/ore  an^tltitiy  further  hid  bren  done  under 
the  notice,  the  premiifs  were  deitroyei  ly  fire.  The 
tniwren  pnld  the  agreed  amount  of  the  ton  to  the  vendor. 
Tk»  eorporation  and  the  veii'lar  agreed  the  amount  of 
th*  pitre'iaie  price,  and  in  »n  dating  took  into  account  the 
amount  which  the  insurers  had  paid  the  vendor ,  reducing 
the  purehate  price  by  that  amount.  The  iniurers  sited 
the  vendor  to  recover  the  amount  which  thfy  hid  ptid, 
Meqinj  th'tt  the  vrndor  miyht  have  received  that  amount 
from  the  curp'iration. 

IMil,  that  the  cnrporation  tvtre  not  entitled  to  the 
hrn'jU  of  the  policy  issued  to  the  vendor.  The  ettntr-ict 
tBM  a  periuKjl  one,  and  dil  not  pus  to  the  corporation. 
The  contract  betny  one  nf  m':re  indemnity,  the  insurtn, 
upon  ^K)</niPH(  of  the  lo»i,  hrcnme  entitled  to  all  the  rights 
then  vested  I'li  the  vendor  in  respect  of  the  detlroyed 
prpj^rJy.  Thiist  rights  included  a  right  to  bep^iid  by  the 
C'^pora'.ion  Vk  value  of  the  property  at  at  the  dote  of  the 
notice  to  treat  II  wut  not  leg  tlty  p'lssible  for  (he  vendor 
to  deprive  the  plaintiffs  oftht  btn^t  of  this  right  by  any 

{a  )  Exported  by  W.  T.  TUBXajf,  Baq.,  BarHster- 
ut-Law. 
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agreement  with  the  corporation,  and  the  intureri  wert 
entitled  to  recover  the  amoutU, 

Action  tried  in  the  Commercial  Court. 

The  plaintiffs'  claim  was  for  the  sum  of  £923  m 
wouey  received  or  which  might  have  been  received  by 
the  defendant  for  the  use  of  the  plaintiffs  or  as  Ihe 
equivalent  of  the  benefit  received  or  which  might 
have  been  received  by  the  defendant  from  the  Corpora- 
tion of  Plymouth  or  other  jieraous  in  revpect  of  a  tost 
by  tire  against  which  the  defendant  wa*  indemnified 
by  the  plaintiffs  under  a  policy  of  fire  insurance 
effected  by  the  defendant,  or  of  a  right  nguiubt  tbe 
Corporation  of  Plymouth  or  other  persons  whereby 
the  defendant  might  have  protected  or  reimbursed 
herself  for  I  he  loss,  but  which  she  renounced  or  had 
prejudiced  to  the  damage  to  the  plaintiffs. 

The  defendant  owned  a  house  and  two  shops  in 
Plymouth.  Those  premises  were  insured  against  fire 
with  the  plaintiff  company.  During  the  currency  of 
the  policy  tbe  Plymouth  Corpjrdtion,  desiring  to 
acquire  the  property,  served,  on  the  3  st  of  August,  liKKl, 
a  notice  to  treat  on  the  defendant  under  powers  con- 
ferred by  the  Local  Government  Board's  Provisional 
Order  Confirmation  Act.  1697,  and  the  Lands  Clauses 
Consolidation  Act,  1945.  Before  any  further  steps 
were  taken  the  insure  J  premises,  on  the  Hth  of  Jnne, 
1902,  were  destroyed  by  fire,  and  the  plaintiffa,  on 
the  2ad  of  July.  1902,  paid  £92.5  as  tb«  agreed 
amount  of  the  loss.  The  corporation  and  the  defend- 
ant finally  agreed  upan  the  purchase  price.  That 
sum  was  arrived  at  by  taking  into  account  the  £92.3 
paid  by  the  plaintiffs  to  the  defendant,  the  corpora- 
tion agreeing  ti  indemnify  the  defendant  from  any 
claims  made  by  the  plaintiffs.  The  plaintiffs  knew 
of  the  notice  to  treat  when  the  loss  was  paid  by 
them.  The  defendant  continued  paying  premiums 
after  the  notice  to  treat  wis  given. 

Cohen,  E.G.,  and  Tl'ooi  Hill,  for  the  plaintiffs.— 
When  ths  loss  was  piid  by  tbe  iniurers  they  were 
subrogated  to  all  rights  which  the  assured  had  as 
against  the  corporation  to  the  extent  of  £t)2,5.  Those 
rights  CDuld  not  be  renounced  or  prejudiced  by  the 
assured.  If  those  rights  were  so  renounced  or 
prejudiced  the  insurers  could  recover  a  sum  equal  to 
tha  amouat  of  the  right  so  renounced  or  prejudtced  : 
[Vest  of  Eagland  Insuranee  Co,  v.  Itaaet,  [I89TJ  1 
Q.  B.  '22&,  G6  L.  J.  Q.  B.  36,  45  W.  H.  Dig.  74.  Tha 
ass  tired  became,  as  it  were,  a  trustes  of  the  rights 
for  the  insurers,  when  the  latter  paid  the  loss : 
West  of  England  bisuranee  Co,  v.  /<*<cs.  The 
corporation  cannot  take  tbe  benefit  of  the  pilicy. 
The  awured  ould  have  recovered  the  value  of 
the  premises  as  and  from  the  notice  to  treat ; 
the  assured  could  have  recovered  the  value  of  the 
premises  rebus  tic  stantibus  at  ths  time  of  giving  tha 
notice  to  trflat :  Haynea  v.  Flay  net,  9  W.  R  497, 
30  L  J.  Ch  578;  Morgan  v,  Metropotiton  Htilway 
Co,,  17  W.  E.  261,  L.  E.  4  C  P.  97;  aud  l\nny  v. 
Penny,  10  W.  E.  G71,  L.  R.  6  Bq.  227. 

Fvot«,  K.C,  and  Percival  Clarice,  for  tbe  defendant, 
—In  OMttltaia  v.  Prfj(-)n,  31  W.  R.  5.37,  IIQ.  B.  D. 
380,  there  was  an  endeavour  to  keep  the  insurance 
money  twice  over ;  in  the  present  case  the  assured  has 
not  bsen  piid  twice.  This  case  it  dig tingusb able 
from  iVest  of  Entjlani  Insurance  Co,  v.  hates.  The 
statutory  rights  arising  unier  a  notice  to  treat  ate 
diffisrent  to  the  contractual  rights  of  vendor  and 
purchaser.  Bayner  v.  Preston,  29  W.  E.  517,  18 
Ch,  D.  1,  and  Ctttellain  v.  PreMm,  are  oaies  referring 
to  vendor  and  purchaser,  and  therefore  not  in  point- 
It  is  not  clear  what  date  is  to  ba  taken  for  the 
purpoies  of  vjluing  the  property.  Assuming  that  the 
date  is  that  when  notice  to  treat  was  given,  the 
aaaurel,  la  efftiat,   held   the   money  as  trustee   tot 
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the  corpor&tion,  nnd  there  was  a  settlement  in 
account.  The  facts  in  the  case  of  Ptniii/  r.  Penny 
were  difT^rent  from  those  in  the  present  ame  The 
corporation,  giving  tie  noli oe  ta  treit,  is  eutitlel  to 
the  property  and  to  tho  benefit  ot  contTitots  relating 
thereto,  being  plaice  1  in  the  saiue  positi )n  as  to  exist- 
ing ooutracti  as  the  assured,  to  whom  the  notice  was 
given.  If  the  inaurera,  instead  of  pnying  the  loss, 
bttd  rabiult  the  preiniaea  they  could  not  have  reooTeted 
the  value  paid  by  the  corporation  for  the  bnildings 
so  ereotetl.  The  coijiora  ion  could  h^ve  insured,  or 
insured  in  the  defend  an  t'«  name,  and  could  have 
recovered.  The  deftindiiit  continued  pjying  pre- 
miuua  to  the  insurers,  and  the  iniurers  a  e  therefore 
estopped  from  saying  that  the  mere  omission  on  th  i 
OorporAtion'a  part  to  tell  the  defendant  to  continue 
iniuring  oa  behdf  of  ihe  corporation  would  prevent 
the  corporation  fron  reooveriag.  The  insure-a  cannot 
rec;)ver  the  amount  olaimed. 

Goh«n,  K.O.,  in  reply.— The  Msurad  might  have 
oeasod  paying  the  piemiums,  liti/ner  v.  Prfiloa  ia 
in  point  and  U  a  complete  snavvet  to  the  defendant's 
contentious. 

Cur.  adv,  vult 

June  3. — BiOQi^r,  J.— The  facts  in  this  case  are  not 
in  dispute.  They  are  to  ba  found  in  the  pleadius^a, 
and,  shortly  stated,  they  are  as  follows :  The 
defeudint,  Mrs.  Spooner,  owned  a  house  and  two  shops 
iu  Plymouth.  Taese  premises  were  insured  by  her 
agiiast  tire  (vith  the  plaintiff  com p  toy.  During  the 
currency  of  the  policy  the  Plymouth  Corporation 
determined  to  acquire  the  property,  and  on  the  1st  of 
A'lgost,  1900,  h^  virtue  of  the  powers  of  the  Lands 
Clauses  Consolidation  Act,  tbey  served  on  the 
defendant  a  ' '  notice  to  tr^at."  Before  anything  had 
been  done  under  this  notice  a  fire  took  place,  the 
buildings  were  deitroytd,  and  the  plaintiffs  paid  to 
the  dtfeadtinb  £020,  the  agreed  amount  of  her  loss. 
After  the  fire  the  agreed  amount  to  be  paid  by 
the  corporation  on  taking  over  the  property 
pjrsnaut  to  their  notice  to  treat  was  agreed 
bettreea  the  defendunt  and  the  corporation  at 
a  sum  arrived  at  by  takine;  into  asoount  the 
miuey  paid  by  the  plaintiffs  to  the  defendant 
under  the  policy,  the  corporation  agreeing  to  in- 
deuutf  f  the  defeudivnt  against  any  claim  wbiuh  might 
be  made  against  her  by  the  plaintilfi.  The  pUiutilfs 
n  )w  bring  their  acti  >n  against  the  defendant,  altegiog 
that  iht)  has,  or  but  for  her  wrougFut  act  would  hava, 
received  from  the  corporation  the  £9'1J  so  taken  into 
account,  and  that  the  money  is,  or  would  have  been, 
money  received  by  her  to  the  plaintiffs'  use.  The 
action  is  defended  at  the  cost  of  the  corporation,  and 
in  sub'tanoe  the  question  is  wbeth-r  the  corporation 
are  en  til  led  to  the  benefit  of  the  policy  issued  to  the 
defendint.  It  appears  to  me  thit  they  are  not  The 
plaint  ffj' contract  was  a  x^^'Bonal  contract  with  the 
defendant ;  it  never  passed,  either  by  assignment  or 
by  operation  of  law,  to  the  corporation,  and  it 
amounted  to  nothing  more  than  a  proniise  to 
pay  Mrs.  S^tooner  a  sufficient  sum  to  indemnify 
her  from  any  loss  fhe  miglit  sustain  by  reason 
of  her  property  being  damaged  by  8re.  The  contract 
being  one  of  mere  indemnity,  the  pla  ntiffis,  the 
assurers,  upon  payment  ot  the  loss  became  entitled  to 
all  the  rights  thtn  vested  in  Mrs.  Spooner  in  respect 
ot  the  destroyed  property.  Those  rights,  in  my 
opinion,  included  a  right  to  be  paid  by  tbe  corpora- 
tion the  value  of  the  property  as  at  the  dite  of  the 
notice  to  treat — that  is  to  say,  the  value  before  the 
lire;  and  it  was  not  legally  possible  for  her  to  deprive 
the  plaintiffs  of  the  henelit  ot  this  right  by  any  agree- 
ment with  the  oorporat  on.  The  arrangement  made 
by  har  witii.  tho  oorporatics  was  no  doubt  made  at 


the  instance  of  the  corporation,  and  was  entered  into 
for  the  purpose  of  securing  to  the  corporatioo  the 
benefit  of  the  insurance  contract.  B  it  the  risk  of  tire 
was  the  c>rp:>ratioD's  risk  from  the  time  ot  the  notice 
to  treat,  and  they  must  be  sitisSed  to  bear  it.  There 
must  be  judgment  for  the  plainti^. 
Solicitors  for  the  plaintiffs,  Dtiwa  it  Sent, 
Soliuitora  for  the  defendant,  Cromder*,  Vntrd, 
Oldhitm,  it  Co. 


Prob.  Div.  4  Adm,  Div.  i  

Admiralty.  5  Oct.  30;  Nov,  9. 

(Qorell  Barnes,  P.)     1 

"Thk  Uarpkssa."  (a,) 

Ship — CoiUtiim — Demurragt—PrincipU  ofeompeiuatioK 
for  loit. 

The  de/endanta'  vttid  collided  with  ami  damajtd  the 
plaintig'di'  dredger,  which  eiiiaed  htr  to  be  laid  up,  and  in 
raptxt  of  which  damage*  were  tlaimed. 

The  Conrt,  fuUfiising  the  principle  laid  dawn  in  The 
Grttft  Holme,  [1397]  A.  C.  69G,  htld  that  the  ban*  of 
the  comiieiimtion  fur  dernurrfige  /or  detention  of  the 
dredger  ehoulit  be  to  auxxrd  inch  a  turn  as  leotUd  he 
ancient  to  meet  theout-o/-pucket  expenafi  properljfcharge- 
abie  against  the  dredger  during  the  jieriod  a»d  by  rouoA 
of  hir  delentivn,  plug  depreciation  and  lot*  «/  interett  on 
eapiUil,  depreciation  and  mterett  being  estimated  on  the 
lvalue  pf  the  dredger  at  the  time  wlitn  the  aeddeitt 
occurred. 

The  plaintiffs  were  the  owners  of  the  ateanuliip 
(7.  B.  Vro'n,  a  suction  dredger,  which  at  the  time  ihsA 
she  was  built  was  valued  at  £o6,700. 

She  was  regulitrly  employed  night  and  day  through- 
out the  year  (Sundays,  Chiis'niu  Day,  and  Qood 
Fridays  exceptedj. 

The  dt-fendants  were  the  owners  of  the  iteaoialiip 
Mtirpeua,  and  on  the  6th  ot  October,  19(M,  tha 
detendanta'  vessel  collided  with  The  O.  B.  Crow,  in 
respect  of  which  coUijiioti  the  plaintiffs  commenced  ma 
action. 

That  action  was,  however,  settled  on  the  defeiid*nta 
admitting  liabOity  to  the  extent  of  90  per  cent.,  mb- 
jeot  to  the  usual  reference. 

The  claim  by  the  plaintiffs  amounted  to  £1.275  odd, 
and  all  the  items  were  agreed  to  except  for  demurrage 
for  nine  days  at  £104  per  day.  The  district  i«git- 
trar,  however,  only  allowed  £3j  per  day,  and  inasmocb 
as  thit  item  was  the  only  item  in  dispute,  he  ordered 
the  ptatL  tiffs  to  pay  the  costs  of  the  roferenoe,  and 
the  plaintiffs  appealed. 

Aipinall.  K.C,  and  Lethe  Scott,  for  the  appdlaala, 
cited  The  Qreta  Holme,  [1897]  A.  C.  69&,  46  W.  E. 
Dig   157. 

Piek/ord.  K.C,  and  Oreer,  for  the  respondents,  cit«d 
The  Harrington,  13  P.  D.  4o,  aS  W.  R.  Dig.  187, 

GoRfLL  Bakneb,  P. — This  was  a  motion  in  objec- 
tion to  the  repojt  of  thedisbict  registrar  of  Ldverpott, 
dated  the  13th  of  July,  1905,  upon  a  reference  in  an 
action  brought  by  the  Mersey  Do;;ks  and  Harbour 
Board,  owners  of  the  i  and- pump  dredger  (7.  B,  Crow, 
as  plaintiffs,  against  the  oinun  of  the  st(«mship 
Marpfita,  defendant*,  so  far  as  the  stme  awar 'a  IIm 
sum  ot  £315,  or  £35  per  day,  to  the  plaintiff*  m 
respect  of  item  No.  11  in  the  [particulars  of  th* 
pUintifft'  claim,  and  finds  that  the  plaintiffj)  ■hooil 
besr  the  costs  of  the  refen-noe.    The  claim  aroae  oat 

{a,}  Reported  by  OwY?rirK  Hm.l,  Esq.,  Barriator- 
at-I«v, 
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of  a  coJlisico  betweeu  the  ilredgerO.  B.  €rmi>,  b«long- 
is^  to  the  plaibtiiY^,  and  tho  etcutnsbtp  Marpeua  iti 
the  River  M^rtey  in  October,  190-1,  The  clefead»nta 
admitted  liability  to  tho  extent  tf  00  ^er  c«nt.  of  the 
pliintitiEs* claim,  to  be  BB^essi'd  in  the  uKual  way.  The 
ciDly  item  in  tbe  claim  which  was  dJHpitte'l  was  No.  1 1 . 
and  th@  dispute  TeeuLvtd  itself  into  a  ijiieAtiou  of  the 
principle  upou  which  demurrage  for  the  duLentioQ  '>( 
the  dredger  dbould  be  cakukt-i-d.  Ttie  cluim  far 
detnarraee  waa  fov  tiine  days  at  £101  per  day,  makioK 
in  kll  £930,  of  which  the  dislriet  regietrar  baa  allowed 
£313.  The  (J,  B.  Vtow  ia  a  auction  die<i<^er  employed 
in  dredgirg  opeinUouB  at  ihe  bar  at  the  (nlrnnue  to 
the  Bivec  Misney,  and  is  a  valuable  vessel  for  the 
pu>i>ose.  She  is  one  of  the  largi  st  dredgers  in 
£urope,  the  other  two  beinfi;  also  owned  by  the 
pi un I i ff« .  0 a  ( he  occ vaion  of  the  collision  tt e r redgt r 
wsa  sheitoring  from  the  weather,  but  would  have 
been  set  ti?  work  again  immediitU'ly  after  the  weatbtr 
moderat'Ml.  This  dredger  wbs  built  in  the  jear 
IdSj,  and,  accordiDg  to  the  evidtnce,  her  life  would 
tiave  been  about  fifteeu  je^s,  so  that  she  had 
about  live  or  slk  jears  more  work  in  her.  In  conae- 
queuce  of  tbe  collision  she  was  delayed  uinn  dnys 
undergotag  repairs,  and  her  use  to  the  plaiutiiTij  was 
loit  during  that  time,  unleas  any  part  of  the  period 
■wrouM  have  betn  affeottd  by  ber  being  prmveattd  fn  m 
being  uied  by  tbe  weather.  Tbe  contoalion  ou  the 
part  of  the  plaint  itT^i  was  that  the  value  of  tbe 
draJger  to  the  plaiatiffi  at  tbe  time  iu  iineation  was 
tbe  auioout  which  they  cons  dei  e<l  it  proper  to  e:tpend 
f.  II  her  tor  maintenance  and  wot  king  expenses,  in 
addition  to  sums  to  cover  iD&uranee,  depreciati'  n,  and 
owners'  protils,  and  upon  this  baiio  the  actual  claim 
ptwented  at  the  reference  amounted  to  XlU'i  ta.  jd. 
per  day.  The  contention  on  the  part  of  tbe  deft  nd- 
ants  wa4  that  ihe  principle  upiu  which  the  i^daintiff's 
claim  was  put  forward  was  wrong,  and  that  \  be  claim 
ought  to  hive  been  based  upon  the  principle  indicated 
in  the  ja<tgment  iu  the  House  of  Lords  iu  tbe  cose  of 
'Ihf  UrtU  m-lmr,  [1897]  A.  C.  D36,  Iu  tba»  oafe, 
owing  to  a  coUisioa  witli  a  slip,  a  ttesm  dredger 
belonging  to  tbe  piesent  plaintilFi  was  injured,  aud 
the  owteis  were  deprived  of  the  use  of  it  for  sorne 
weeks,  snd  the  dredging  worki  were  delayed.  A 
claim  was  made  for  £  t  ,5(H),  being  a  bum  ca'ctdated  at 
the  rate  of  XlOO  per  week  for  tbe  fifteen  weeks  during 
which  tbe  dredger  was  under  repair  and  could  not  be 
iw*d  for  any  purpose  by  her  owners,  and  £91  8s.  6d. 
as  an  allowance  for  a  period  of  sixteen  days,  duting 
which  she  could  only  be  used  at  a  hopper  birge,  Tbe 
regijtrar  reported  against  b :>th  these  items  of  clsim, 
and  his  rep;  rt  was  sustained  by  tbe  Freeideut  uf  the 
Pf  obate  Division,  whose  decti?iun  was  tiflirmed  by  the 
Court  of  Appeal,  but  the  decision  was  reversed 
by  the  House  of  L'rda  as  to  the  items  of  damage, 
and  a  sum  of  £500  was  fixed  upon  by  tbe 
lasru'd  loids  iu  the  House  of  Lords,  The  broid 
oObtention  on  the  part  of  the  dcfeudants  in  that 
cue  was  that  the  phtintitT^  could  rec  .ver  no  damages 
for  the  loss  of  the  use  of  the  dredgtr  but  the  UarLed 
Lords  held  that  the  plaintitr:!  were  entitled  to  recover 
damages,  and  perhnps  tbe  nearest  ii.dication  of  the 
prinoipie  upon  which  tbeso  <laQiages  »liould  be 
Mt«iwd  is  to  be  found  in  the  jtidgmeut  of  Lord 
Biriohell,  at  p.  liOo,  where  be  says:  "  How  can  they 
tlM  ]€M  te  entitletl  to  damaging  because  instead  of 
luring  a  dredger  they  invested  their  money  in  its 
purchase  ?  The  money  so  invested  wna  out  of  their 
pockets,  and  they  vera  deprived  of  the  use  of  tbe 
dredger,  to  obtain  which  they  had  Hocrittijed  the 
interest  on  tbe  uonej's  spent  ou  its  purchase  A  <um 
eqairalent  to  this  at  least  they  must  eurely  be  tntitlsd 
to,  but  I  think  they  are  also  entitled  to  general 
diunag«fl  in  ze«p«ct  of  the  delay  and  prejudice  oaosed 


to  them  in  carrying  out  tbe  works  entrusted  to  them. 
It  is  true  those  damages  caouot  be  mea^iured  by  any 
scale,  but  that  would  be  equally  true  in  a  cate  of 
damages  in  respect  of  the  deprivation  of  an  individual 
of  a  cbattel  which  he  had  purchased  for  tbe  purpcse 
of  comfoit  and  not  profit."  Tbe  diatiict  registrar 
has  ct  midered  that  the  ba^is  upou  which  tbe  plaint  itf« 
iu  the  present  case  have  put  forward  their  clsim  ia 
erroneous,  and  baa,  in  substance,  based  tbe  allowance 
which  he  bts  made  to  tbe  plaintilt's  upon  tbe  principle 
indicated  by  Lord  &rBchell  in  the  case  of  7Vw  t/iD.'a 
Holmt  above  retened  to,  and  biis  allowed  the  i>]aii  - 
tiUs  demurrage  at  tbe  rate  cf  £35  a  day  ;  that  is  to 
say,  for  the  nice  dajs  the  sum  of  £3tG.  Prior  to  the 
decision  of  the  House  of  Lords,  in  the  case  just 
referred  to,  it  had  been  held  that  damages  for  deten* 
tion  in  such  a  case  as  the  present  could  not  be  re- 
covered ;  but  that  decision  overruled  thin  view.  Tbe 
case  was  primarily  concerned  with  that  broad  question, 
and  in  the  judgments  there  is  not  much  to  be  found 
indicating  any  very  precise  method  of  ascertaining 
tbe  damages.  The  passage  above  quoted  frtm  Ijord 
Hersch  ell's  j  i  dgment  seems  to  come  nearest  to  doing  so. 
Now,  the  method  contended  for  by  the  plaintiffs  was 
expressed  by  their  counsel  before  th»  dittriet  registrar 
thus— be  laid;  •' If  the  board  consider  it  worih  their 
while  to  incur  all  the  expenditure  which  they  have  to 
inuur  for  the  sake  of  the  benefit  which  they  deriTC, 
surely  the  benefit  they  derive  is  valued  by  the  auiouot 
of  expenditure  they  incur,  and  the  damage  to  that 
through  the  loss  of  service  ia  situUarly  calculated." 
Further  on  he  argut  d  that  the  plaintifiTs  were  entitled 
"to  see  what  the  dock  board  think  worth  wbi'e  to 
spend  upon  the  vessel,  because  the  ves-el  must  be 
worth  to  the  dock  board  at  least  not  less  than  the 
amount  they  have  thought  it  worth  wlide  to  spend  on 
keeping  her  up,  and  the  measure  of  what  they  think 
worth  while  to  sperd  on  keeping  her  up  is  given  by 
the  working  expenses,  including  superintendence  and 
general  charges  of  (he  eugiurer's  depart tnent,  and  in 
effect  depreciation. ' '  Tbe  same  meth  od  was  con  tended 
for  by  counsel  before  me.  Tbe  defendant?,  on  the 
other  hand,  maintained  that  the  leport  allowed 
sufficient  daiiiaEes.  and  tbat  nothing  more  was  proved. 
The  whole  difficulty  in  this  case  aris'  s  from  the 
practical  impossibility  of  proving  what  is  the  actual 
loss  tustained  by  the  "Dlaiijt'ffa  in  such  circumstances 
H  a  those  in  rpi  St  ion.  No  evidence  waa  forhcoming 
of  the  exact  monetary  effect  upon  the  plaintiffs' 
position  of  the  work  being  done  by  dredging,  or 
of  any  definite  loss  cauS'd  by  the  delay ;  indeed, 
such  evidence  would  naturally  bo  very  difficult  to 
give  with  crtointy,  and  Mr.  Lyeter,  the  priudp&l 
witness  for  the  plaintiff-i,  appears  to  have  admitted 
that  he  cotdd  not  poiiit  to  any  defijiite  iijury^  or 
inconvenience  occa^ioned  by  tbe  b  »s  of  the  services 
of  the  vessel.  It  is  very  clear  that  dredging  opera- 
tions must  have  the  effect  of  improving  tbe  naviga- 
tion, of  preventing  the  channels  from  silting  up,  of 
deepening  the  thanielaand  thereby  penuitting  vesse's 
to  navigate  them  at  times  of  tide  at  which  they  could 
not  otherwise  move  and  eiter.  and  generally  of 
increasing  the  facilities  and  capacities  of  the  pert, 
Tbe  plaintiffs'  counsel  thertfore  aakefl  the  court  to 
make  the  atsumption  that  the  buuefit  which  is  dtiived 
by  tbe  plaintiffs  froiu  these  cptrations  must  be  at 
least  equivalent  to  the  ex^wndilure  uron  Ibem  whfcb 
tbe  boat  d  consider  it  worth  their  while  to  make;  in 
other  words,  that  the  beubfit  was  measured  by  the 
expenditure  which  would  have  produced  it.  The 
basis  for  making  this  assump'ion  was  not  rebteil  upou 
any  evidence  of  statiatita  or  calculaliona  of  iucr.ased 
dws  or  other  benefits  to  be  doiived,  or  of  any 
materials  which  the  biard  may  have  had  befure  them 
when  deciding  to  incur  and  continue  their  expendi- 
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ture,  but  was  practically  rested  on  atgnmmt,  and  the 
assertion  tbat  it  luastbeao  because  the  board  consider 
it  BO.  It  i«  probably  not  unreiijouable  to  suppose  thivt 
the  board  are  not  Ukelj,  as  a  matter  of  bu^ineaa  and 
good  sense,  to  spend  more  on  dredging  than  will 
result  iu  producing  an  equivalent  bene  St  to  them, 
but  I  shall  point  out  later  that  this  aaaumitticin  ii  of 
a  ver^  vague  and  ntnbigaous  character,  anl  moreover 
it  must  not  ba  forgotten  that  th?  net  or  real  benefit 
deri»<d  is  only  the  excess  of  ihe  benefit  produced 
over  the  expenditure  whioh  produced  it,  and 
even  if  the  assuujptiuu  af  jregaid  be  mide,  it  is 
clear  that,  if  the  work  tbould  be  stopped,  while  on 
the  one  hand  the  benefit  produced  by  it  beini;  done  it 
lost,  or  perhaps  only  retarded,  on  tlia  other  hand  the 
expeaditurd  is  to  a  certiiin  exteut  saved.  I  think  that 
counsel  f  jr  the  plaintiiTs  in  their  arguments  omitted 
t)  give  full  weight  to  this  latter  conaiderdtioD,  a'ld 
also  failed  to  notice  the  difference  between  expenditure 
which  does  not  cea^e  on  an  accident  happeuing  and 
eipeui^iture  whiuh  doei.  To  tJte  ita  illustration,  if 
the  dredger  had  been  sunk  and  totuUy  lost  by  the 
cullisiou,  it  seems  to  me  clear  that  the  plaintiiFa  oould 
only  recover  from  the  wrongdoer  tha  value  of  the 
vessel  at  the  time  of  the  l^ss,  whereas  the  plaintiffs' 
counsel  cootended  that  they  could  not  only  recover  in 
such  a  case  the  veisel'a  value,  but,  in  addition,  the 
loss  ec|[iiv,ilent  to  the  whoU  of  the  expenditure 
which  would  have  b^en  incurred  by  them  from  the 
time  of  the  collis'on  up  to  the  time  when  they  could 
h»ve  replaced  her  by  some  other  v<!asel  ciampetent  to 
do  her  work.  Upon  the  assninption  a  foresaid,  the 
benefit  to  be  derived  is  to  be  treated  as  e<]uivalent  to 
the  expenditure,  but  w'jen  a  vessel  is  lost  the  wri^ng- 
doer  in  paying  her  valvie  replaces  at  once  the  capital 
which  then  remains  tuveated  iu  the  vesael,  and  all  the 
expenliture  from  that  raoueat  ceases,  so  that  while 
on  the  one  hand  tbf>  benefit  of  continued  working  is 
lost,  any  farther  expenditure  equivalent  to  the  benefit 
is  entirely  saved.  Here  one  may  aak  why  ah  >uld 
damages  for  delay  be  charged  on  a  greater  value  than 
the  valiie  which  would  bs  considered  in  oa-ie  of  total 
loasP  Again,  if  a  vessel  or  other  property  of  a 
certain  value  is  naed  for  businesi  purposes  the  cost 
of  gaining  any  benefit  by  its  use  is  measured  by 
the  outgoing  current  expenditure,  together  with 
depredation  upon  the  property  and  interest  upon  the 
value  of  the  property,  and  if  the  only  benefit  to  be 
prod  Joi?d  by  working  the  property  is  to  bs  equivalent 
to  the  expenditare  then  it  is  obvious  that  by  a  eessa- 
tioa  of  the  work  the  carrfnt  expenditure  would  stop 
— except  so  far  as  ia  nee  wsary  to  keep  the  property  in 
iafe*y — while  on  the  other  hand  the  depreciation — 
extfpt  BO  far  as  effected  by  the  vessel  or  property 
beiLg  laid  up — and  the  interest  on  capital  continue  to 
run  on ;  so  tbat,  in  my  opinion,  in  a  casa  like  the 
present  the  out-of-pocket  expanses  which  the  owner 
is  coinjielled  to  iicnr,  notwithstanding  the  etiiipage, 
and  the  depreuia  icn  and  loss  of  interest  on  capital, 
m  a^ure  his  loss  by  the  delay,  assumirg,  of  course, 
that  the  beneiit  derivrd  l>y  working  is  only  to  be 
treated  at  equivalent  to  the  expeoUiture,  Applying 
this  reasoning  to  the  present  case  and  for  the  moment 
m>iking  the  main  assumption  asked  fur  by  the  plain- 
tiffi,  it  follows  that  by  the  delay  in  question  they  lost 
the  actual  coat  for  iniuranoe,  wages,  general  charges, 
&a,  properly  chargeable  against,  the  dredger,  duriog 
the  dflay,  and  the  depreciation  and  loss  of  interest  on 
caplUl  for  that  time.  The  registrar  has  given  them 
an  alliiwance  tor  these,  and  the  only  queatiou  really 
(eeras  1 1  be  whether  it  ia  eniugh.  No  evidence  was 
given  before  him,  as  I  understand,  as  to  the  actual 
out-of-po  ket  cost,  but  he  has  taken  certain  figures 
from  averages  given  by  the  plaintiff*  and  has  probably 
exoeedod  the  real  cost    He  ha«  apparently  based  liis 


allowance  for  depreciation  and  interest  on  the  value 
of    the    vessel    at    the   time    of    the   delay,   and    I 
think  the  only  real  question  in  the  casa  is  whether 
he     has    allowed    sutficieut    under    those    lajst    two 
heads.      This     tarns    upon    whether    the    veaael's 
value    at    the    lime    of    the    loss    ongbt    to    be 
regarded    a%    her    value    basd    upon   toe    original 
amount  of  capital  invested  in  her,  and  here  comet  in 
a  difficulty  aritjiog  from  the  vagueness  and  ambiguity 
of  the  assumpti  )n  which  tlie  plaiutilVi  ask  the  court 
to  make.    The  pUinUff*  start  by  asking  the  ooart  tj 
m  ike  the  assumjition  that  the  benefit  derived  in  the 
year  1  'Ml  from  the  working  of  the  dredger  is  exactly 
the  same  as  the  benefit  derived  in  tho  first  year  when 
the  vessel  was  new,  becaitse  they  contend  that,  as  th» 
dredger,  although  depreciated  iu  value,  is  doing  as 
good   work  now   as  ehe  was  when   first  built,    the 
henetit  they  are  deriving  from  her  now  is  to  be  taken 
as  equivalent  to  the  benefit  which  they  derived  from 
bcr  when  she   was   first  built.    They  say  that  the 
benefit  when  she  was  first  built  if  measured  by  Ihe 
expenditure  must  bs  coneidered  huving  regard  to  the 
original  value  of  the  vessel,  and  so  taking  the  actual 
working  expenses  aa  about  the  same  on  the  average 
ttiey  wish   to  charge,  as   expenditure  iu    1904,  th« 
an  null  average  working  expenses  and  also  depreda- 
tion and  interest  or  owners'  profits  practically  on  the 
original  cost  of  the  ship.     When  the  whole  claim  is 
resting  on  hypothecs  and  assumption,  I  f  nit  to  sec  why 
the  court  should  mike  any  such  aaaumption,  especially 
as  all  the  plaintifr-}  can  really  say  is  that  the  bsard 
think  it  worth  whUe  to  make  cerUin  expenditure,  Mid 
it  ought  logically   to   follow    from    that    tbat    thn 
inquiry  should  be  what  expenditure  waa  the  b>ard 
making  ia  the  year  Ut04.     The  plaintiffs,  however, 
then   siy,    "  At  any  rate  it  should  be  assumed  "— 
though,  again,  I  say  there  ia  no  evidence  to  nppirt 
the  assumption — "  that  the  benefit  ia  measured  by  the 
actual  expenditure  from  time  to  time,  and  then  the 
benefit  fur  the  year  1901  should  be  measured  by  the 
expenditure  incurred  in  that  year."    The  plaintiff* 
then,  to  support  their  claim,  are  driven  to  eonteod 
that  the  expenditure  for  the  yeir  UlOi  is  the  same  m 
the  expeuditure  f  i>r  the  first  year  of  ber  working,  and 
they  treat  the  value  of  the  vessel  as  not  dimimshisg, 
and  base  their  claim  upon  some  bookkeeping  figures. 
It  appears  to  me  that  if  the  expeaditure  is  t>  be  oori- 
sidered  at  the  time   in  question  their  argnmeot  u 
wholly  unsoond,  because  if  the  matter  is   looked  at 
from  the  ordina-j  point  of  view  of  business  aoeonnts, 
in  keeping  such    accounts    when   a  v^fsel  is  being 
worked  for   the  purpose  of  producing   profits  it  ii 
usual  to  charge  the  profits  first  with  deprc  Jation,  and 
secondly  with  interest  on  the  capital  before   arriving 
at  any  net   result.     It  there  is  no  profit,  then  tht^ 
depreciation  and  loss  of  interest  are  cl=ar  loss ;    if  the 
profit  is  equivalent  to  them,  then  there  is  no  net  profit, 
because  these  losses  exhaust  the  profit  obtained.     Bat, 
assuming  that  there  are  profits  obtained  equivalent  to 
them,  when  the  deprijciatioQ  and  interest  ure  chtrgtd 
against  these  profits  (observe  it  is  only  the  excMi.  if 
any,  which  should  be  divided  as  profits],  the  stun 
charged  for  depredation  and  interest  is  money  to 
hand,    which  can  be  utilijiftcl  in  any  othtr  buiiMli 
manner,   leaving    the    csjiital  in   the  veMel   raenly 
the    depredated    value     cf     the     vessel.      So    in 
this   case    the    plaintiffs    treat    tbemsflvea    as   yMf 
after  year  making    a    benefit    oat  of   the   workiof 
of  their  dredger  equivalent  to  the  expondituri*  upW 
her,  and  if  they  do  so  they  will  have  to  writs  off  tt<A 
year  so  much  for  depreciation  and  charge  the  depr«cia- 
tiou  and  interest  agMnst  the  benefit  received,  10  list 
they  must  be  treated  as  having  tbat  amount  in  hand, 
just  aa  an  owner  of  a  ship,  having  charged  his  proSt 
[  and  loB)  aooouut  with  depreciation  and  int«rMt,  bM 
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the  ftiDotuit  in  hand  if  he  has  made  enough  profit  to 
cover  the  same.    The  expeDdimre,  therefore,  for  the 
laat  year  of  the  dredgt-r's  working,  prior  to  the  acci- 
dent, would  be  'he  oat-of-pocket  expeuBcs,  the  depre- 
ciation on  her  then  Talue,  and  the  lutereBt  on  the 
ewpital    remaining   as   representing  her  depreciated 
"vuue.      In   the  course  of   the  evidence  the  Tessel'^ 
depreciated  value  appears  to  have  lieen  wotked  out  hy 
figiiTM.  showing  a  result  of  some  £33,3(10,  but  as  she 
would  have  become  useless  and  obsolete,  according  to 
the  evidence,  in  about  tife  years  more,  it  would  seem 
to  me  that  her  real  value  to  the  plaintiffs  was  con- 
siderably Ipss,  and  that  upon  teme  fair  actual  value 
the      registrar     must    have    based    the    figures    for 
depreciation  and  Iobi  oF  interest.     It  appears  to  me 
not  reasonable  to  ask   the    court    to   act    upon    the 
\»Tge   assumption  which  the  plaintiffs  require  to  be 
made.     It  omits  to  take  into  account  any  deprecia- 
tion of   the   vessel    at   all;    it   omits    to    take   into 
Account  the  chapter  of  accidents ;    it  omits  to  take 
into    account    the    possibility    that   a  mere   trifling 
delay  of  a  few  days  will  not  substantially  affect  the 
ultimate  operation  of  the  works  ;    and  it  leaves  out 
of    dght  that  no  real  evidence  was  given  as  to  the 
exact  beuetit  derived  from  the  works,  and  the  time 
at  which  that  benefit   will   be   received,  or   of   any 
acttul  loss;    and  it   seems    to    me,    on   the  whole, 
roaaonable  to  consider  that  where  the  damages  are 
not  really  proved,  the  court  is  at  liberty  to  assess 
them  hy  awarding  to  the  plaintiff  J  sufficient  to  com- 
pensate them  for  their  actual  out-of-pooket  expenses, 
depreciation  upon  the  vessel,  and  loss  of  interest  upon 
the  capitai     The  very  wide  claim  made  by  the  plain- 
Ufib,  as  shown  in  their  statemcat  of  working  expenses, 
g^ivei  the  benefit  derived  by  them  for  owners'  profits 
at   25  per  cent,   ou   the   original  value  of  the  ship, 
though  if  they  are  obtaining  froni  their  work  a  benefit, 
equivalent  to  expenditure,  ordinary  depreciation  and 
iaterest  on  capital  if  charged  annually  would  replace 
the  capital  and  interest,  and  if  this  claim  which  they 
make  were  to  be  considered  as  a  f«ir  measure  they 
vrould  he  in  a  position  to  supply  themselves  with  a 
new  dredger  practically  every  few  years  out  of  pr<  fits. 
IVith  regard  to  the  evidence  about  other  dredgers, 
that  is  of  very  littlo  use  ia  the  present  case,  aa  it  does 
not  ap{.i*-ar  to  have  been  suggested  that  the  board 
ever  reallf  contemplated  hiring  a  dredger  in  place  of 
The  0.  B,  Crow.      I   do  not  think  that   the  point 
decided  in  The  Harrington,  13  P.  D.  48,  6  Asp.  M.  0. 
K.  S.  382,  and  the  similar  point  in   The   Oreta  HulmK 
in  the  Court  of  Appeal,  have  any  real  bearing  upon 
the    present    question,    and    in   reading    the   judg- 
ments o(  those  cases  it  is  not  at   all  clear  to  me 
whether  the    »fl\;ct    of    annually   charging   interost 
and    d>^preciation    against    prottts    was    fully    con- 
sidered.    I    may   also  observe  that  in  the   passage 
above    quoted    from    Lord    Herschell's    judgment, 
where  he  refers  to  interest  on  the  mon^-y  spent  on 
the  purchase  of  the  dredger,   I   do  not  believe  he 
had  present  to  his  mind  any  question  of  depreciation. 
Otherwise  he   would   have  noticed    that  the  money 
remaining  invested  in  the  dredger  is  arrived  at  by 
the  depreciation  being  written  off  out  of  the  profits 
of  previous  years.     I  am  not  quite  clear  how  the 
figure  allowed  for  depreciation  by  the  district  regis- 
tnr  haa  been  arrived  at,  but  I  take  tt  that  he  has 
baMd  it  on  the  value  to  the  plaintiffs)  of  the  vessel  at 
the  time  of  the  delay,  which,  I  am  intormed.  is  in 
accordance  with  the  practice  in  the  principal  registry, 
and  it  may  be  open  to  question  whether  for  the  Tery 
short  delay  there  was  any  substantial  deterioration, 
•■  the   vessel  was    laid    up.     The    deterioration    is 
theoretical   rather  than   real.    He  appears  to  have 
given  more  than  the  actual  figures  would  probably 
•haw   for   out-of-pocket    expenses.     The   item   for 


insurance  is  taken  from  the  plaintiff's  tables,  where 
the  rate  would  seem  to  be  given  as  if  *he  were  in- 
sured on  the  orifdnal  value  of  the  dredger,  instead  of 
on  her  value  at  the  time  of  the  accident.  The  item 
for  wages  is  also  taken  from  the  same  tables,  and  is 
the  average  cost  of  the  wages  when  the  vessel  it  at 
work,  and  ia  evidently  not  the  actual  wages  paid 
while  she  was  laid  up,  and  while  she  was  laid  up  the 
men  appesr  to  have  been  employed  on  useful  work, 
BO  that  their  labour  was  not  lost.  The  item  for 
supplies  is  stated  to  be  largely  in  exoers  of  what 
the  merchants  considered  would  have  been  ex- 
pended in  supplies  to  a  vessel  in  dock,  but  a 
liberal  allowance  has  be^^  made  to  cover  superin- 
tendence and  sundries.  I  notice,  however,  that  a 
charge  for  superintendence  and  other  general  charges 
had  been  made  and  allowed  io  an  undisputed  item  of 
the  claim  (No.  S).  It  may  perhaps  be  said  that  depre- 
ciation ought  to  lie  calculated  on  the  original  cost,  as 
the  plaintiffs  hy  their  tables  appear  to  spread  the  total 
depredation  from  original  value  to  nil  over  the  esti- 
mated life  of  the  dredgier,  but  in  my  opinion  this  is 
unsound  in  principle.  The  plaintiffs,  for  their  book- 
keeping purposes,  spread  the  depreciation  equally 
over  the  whole  period,  but  this  does  net  affect  the 
question  of  what  real  depreciation  is  caused  by  the 
defendants  to  a  vessel  of  the  value  which  the  vessel 
had  at  the  time  of  the  disaster,  when  once  that  value 
has  been  arrived  at.  Even  if  tbi'j  point  were  conceded 
it  would  only  add  j£5  or  £6  a  day  to  the  amount 
allowed,  but  if  the  amount  allowed  for  insurance, 
wages,  and  supplies  should  be  reduced  by  more  than 
this  adi^ition,  which  I  think  on  the  evidence  ought  in 
all  probability  to  be  the  case,  then  this  point  is  unim- 
portant. I  do  not  feel  satisfied  that  the  plaintiffs 
have  m»de  out  any  case  for  a  larger  allowance  than 
that  which  the  d  istrict  registrar  has  made  to  them. 
Lcoking  at  this  case  broadly,  the  plaintiffs,  without 
any  e^ddence  of  distinct  money  loss,  are  seeking  to 
recover  tor  the  lojs  of  the  use  of  the  dredger  at  a 
rate  which,  leaving  entirely  out  of  consideration  the 
insnrance  ai?d  other  actual  out-of-pocket  expenses, 
would  amount,  in  one  year,  to  nearly,  if  not  quite, 
the  value  of  their  dredger  ;  and  unless  the  court  is  to 
embark  upon  a  sea  of  assumptions  and  possibilities  I 
conceive  that,  applying  the  principles  in  the  ca-e  of 
Th^  Greta  Holme,  a  business  and  reasonable  vit-w  to 
take  is  that  when  the  plaintiffs  conteiit  themselves 
with  such  evidence  at  they  gave  in  the  present  case, 
this  tribunal,  in  assessing  their  damages,  may  say,  as 
a  jury  would  do,  we  must  act  with  some  reasonable 
certainty,  and  you,  the  plaintiffs,  are  reasonably 
compensated  by  being  awarded  a  sum  which  we  are 
fairly  satisfied  you  may  have  lost,  but  we  cannot 
follow  you  into  mere  speculation.  The  motion  must 
be  dismissed  with  cost, 

Solicitor  for  the  appellants,  W.  C.  Tkornt,  Liverpool. 

Solicitors  for  the   respondents,  HUl,  Dickifuon,  & 
Co.,  Liverpool. 
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Metropolitan  Open  Spaces  Acta,  1877  (40  Jb  41  Vict,  c 
35),  «  1 ;  1881  (44  &  45  Vict.  c.  34),  t.  6;  1887  (60 
&  51  Vict.  c.  32),  a.  ^—Dittued  Burtal-groundi  Jet, 
1884  (47  (fc  48  Vid.  c.  72),  «.  3. 

£/«u;«r  <A«  Atetropoiitan  Open  Spacei  Aclt,  1877,  1881, 
and  1887,  and  <^  D»«t«««d  Burial-ground*  Act,  1884, 
a  /oca2  authorittf  it  entitled  to  erect  a  terten  upon  an  open 
tpace  of  which  it  hai  the  control,  and  thereby  prevent  an 
adjoining  owner  from  acquiring  by  preicription  a  right 
to  an  aecest  of  light  to  hie  toindowa  over  such  open  tpace. 

Deeition  of  the  Court  of  Appeal  (52  IT.  B.  114. 
[1903]  2  Ch.  556)  reverted,  and  that  of  Buckley,  J.  (51 
IP.  B.  109,  [1903]  1  Ch.  109),  rettored. 

Appeal  from  an  order  of  the  Court  of  Appeal  (52 
W.  B.  114,  [1903]  2  Ch.  656)  (Yaushau  WiUiams, 
Bomer,  and  Cozens  -  Hardy,  L.JJ.),  rererting  a 
decision  of  Bnddey,  J.  (51  W.  B.  109,  [1903]  1  Ch. 
109). 

The  respondent  Boyoe  was  the  owner  onder  a  long 
lease  of  Iwd  in  the  parish  of  Paddineton  abuttioe  on 
the  chnrohyard  of  St.  Mary's,  Faddington,  and  he 
had  erected  blocks  of  flats  which  had  numerous 
windows  overlooking  the  chnrchjard.  This  church- 
yard had  become  a  disused  burial-ground  «ithln  the 
meaning  of  tiiie  Metropolitan  Open  Spaces  Acta,  1877, 
1881,  and  1887,  and  of  tlie  Disused  Burial-grounds 
Act,  1884;  and  by  virtue  of  those  Acts,  and  of  an 
indenture  of  ^ril,  1892,  and  of  a  feonlty  granted  by 
the  Bidiop  of  London,  the  Vestry  of  Paddington  (now 
represented  by  the  appellant  borough)  had  the  control 
and  management  of  the  churchyard. 

In  January,  1901,  the  borough  council  proposed  to 
erect  a  screen  in  the  churchyard  in  front  of  the 
wfadows  of  fb»  respondent's  flats,  which  would  have 
interfered  with  the  usual  access  of  Ught,  and  the 
TCspondoit  thereupon  brought  this  action  for  an 
injonotion  to  restrain  the  council  from  erecting  any 
screen,  &c.,  so  as  to  occasion  nuisance,  annoyance,  or 
damage  to  him  and  the  tenants  of  the  flats. 

By  section  5  of  the  Act  of  1881,  the  open  space, 
&c.,  is  to  be  held  "  in  trust  to  allow,  and  with  a  view 
to  tile  enjoymoit  of  such  (men  space,  &c,  in  an  open 
condttion,  free  from  boilauigs,  and  under  proper 
control  and  regulation,  and  for  no  other  purpose." 

Baldane,  K.C.,  and  ff.  Terrell,  K.O.  {J.  A.  Nath 
and  C.  A,  M.  Barlow  with  them),  for  the  appellants. 

AMwy,  K.C.  and  Jlfar^  Bomer,  for  the  respondents. 

Earl  of  Halsbubt.  L.C. — I  confess  I  should  have 
been  better  satisfied  if  the  parties  had  thought  it  right 
to  come  to  some  agreemeitt  in  this  case,  but  of  course 
they  have  a  right  to  have  the  judgmoit  of  the  court ; 
and  while  on  tiie  one  hand  certainly  there  are  public 
rights  iuTolTed,  on  the  other  the  question,  as  it  arises 
here,  is  a  question  between  a  private  speculator  who 
.wants  to  xuake  the  best  of  hia  buildings,  and  a  public 
body  whose  only  interest  is  to  preserve  that  which  is 
committed  to  their  charge  in  as  unincumbered  a 
position  as  they  received  it. 

Now  in  the  first  place  I  think  it  is  necessary  to 
consider  what  ia  the  meaning  of  the  prohilution  con- 
ttuned  in  the  Acta  referred  to.  I  am  of  opinion  that 
it  meant  what  it  aaid— that  the  apace  was  to  remain 
unbuilt  upon.  Ita  use  as  a  burial-ground  ia  to  ceaae, 
but  it  ia  not  to  be  used  as  building  ground— that  is 
the  meaning  of  it ;  and  it  appear*  to  me  that  anything 
that  approaches  to  the  character  of  a  bmlding, 
whether  temporary  or  permanent,  is  obviously  withm 
the  prohibitioa.  I  entirdy  agree  with  Bnokley,  J., 
that  m  the  booka  thero  may  be  found  a  great  vuiety 
of  cases  iriure,  with  refacenoe  to  the  aubjeot-matto'  of 
the  covenant,  and  the  meaning  of  what  waa  in  question 
between  the  parties,  a  screen  or  some  erection  of  that 
nature  might  be  consid«red  a  "  building  "  with  refer-  ^ 


ence  to  some  covenants,  and  might  not  be  considered 
a  building  with  reference  to  others.  The  subject- 
matter  to  be  dealt  with,  and  the  subject  which  the 
coven«nt  is  supposed  to  be  applied  to,  are  all  to  be 
looked  at  in  order  to  see  what  the  word  "  building" 
means  in  relation  to  that  particular  subject-matter. 
It  is  impossible  to  g^ve  any  definite  meaning  to  it  in 
the  loose  language  whidi  is  used  in  some  cases. 
Anything  whi<3i  is  in  the  nature  of  a  building  might 
be  within  one  covenant,  and  the  same  erection  might 
not  be  a  building  with  reference  to  another  covenant. 
I  think  Buckley,  J.'s,  observation  was  very  well 
founded. 

But  now  I  have  to  look  at  the  word  "bnilding" 
here  with  ref  Tence  to  this  subject-matter,  and  with 
reference  to  what  the  Act  of  Parliament  was  doing. 
It  is  very  obvious,  I  think,  that  what  was  intended 
wa«  to  keep  this  dttused  burial-ground  from  being 
used  as  building^  ground,  to  keep  it  as  a  place  of 
exerdse,  ventilation,  and  recreation,  and  what  not; 
to  prevent  anything  from  being  done  in  the  nature  of 
buudinK  which  would  interfere  with  or  restrijt  the 
fr  e  and  open  use  of  these  spices,  as  constituted  under 
the  statute.  But  when  I  look  at  the  question 
here,  I  am  b  lund  to  aay  that  I  have  to  look 
at  it  under  some  diffindty,  because  I  have  not 
only  to  consider  whether  a  screen  is  a  building,  bat 
I  have  to  consider  whether  an  undesoribed  screen,  of 
which  neither  the  size  nor  the  nature  has  been 
spedfiod,  would  be  a  building  within  the  meaning  of 
the  Act  of  Parliament.  All  I  can  say  at  present  is,  if 
yon  put  the  proposition  in  the  abstract  in  that  way, 
without  any  reference  to  any  concrote  facts,  it  mutt 
be  put  thus :  Teat  any  screen  is  a  bnilding  within 
the  meaning  of  the  Act  of  Parliament.  I  am  not  pre- 
pared to  a£B.rm  that  proposition.  I  think  Buckley,  J., 
was  verfeotiy  right  I  think  it  is  not  a  building ;  and 
the  dedaioQ  that  it  is  not  a  building  appears  to  go  to 
a  g^reat  part  of  the  argument,  because  the  only  mode 
in  which  it  had  been  auggeated  that  thia  injunction 
should  be  maintaioed — namely,  that  the  ground 
should  not  be  used  for  any  other  purpose  than  that 
which  the  Act  of  Parliament  provides — seems  <  o  me  to 
add  nothing  whatever.  "Ajiy  other  purpose"  than 
what  P  Any  other  purpose  than  open  ground— any 
other  purpose  than  as  a  place  for  recreation,  enjoy- 
ment, or  what  not.  I  find  nothins  in  the  letters 
which  have  been  referred  to  which  indicates  the 
alighteat  restriction  of  any  one  of  theae  purposea  in 
the  use  of  thia  ground. 

If  one  looka  at  what  is  the  real  substance  of  the 
matter,  it  ia  obvional^  thia — that  thia  public  body  was 
doing  what  every  private  proprietor  would  do  under 
the  ciroumstanoes,  because  every  private  proprietor 
would  prevent  certain  rights  from  being  aoquirM  over 
thia  space  which  would  both  prejudice  the  value  and 
prevent  the  full  use  of  it  in  future.  If  this  particular 
apaoe  can  be  built  round  and  righta  acquired,  yon 
might  have  it  so  completely  surrounded  l^  houses  of 
any  height,  that  the  light  and  even  ventuation  itsdf 
might  be  very  seriously  interfered  with  by  the  rights 
acquired  by  twenty  years'  user.  Under  these  ctrona- 
stances  it  appears  to  me  that  this  puMio  body  waa 
perfectly  entitled  for  the  protection  of  that  which  is 
under  their  guardianship  to  prevent  this  from  being 
done,  nie  par|ies  may  perhaps  be  commended  for 
not  having  actually  erected  the  screen,  but  for  having 
raised  the  question  on  a  mere  threat;  because,  <h 
course,  where  the  object  ia  aimply  to  prevent  the 
aoquiaition  of  a  right,  it  would  be  eonventait  first  of 
all  to  test  the  question  of  law ;  and  although,  as  I 
have  pdnted  out,  it  is  rather  inoonvenient  to  have  to 
prcmonnce  judgment  upon  a  hypotlietMsal  screed  on 
which  the  learned  counsel  ha<  indulged  his  imagina- 
tton  as  to  a  aoreea  going  complete!^  rouA  a  ipaee 
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of  »bo«t  m  qoarter  of  a  mile,  yet  I  tMnk  perhaps  it 
wait  the  m  at  convenient  form  not  to  attempt  to  put 
th«  a<a««n  itself  in  operation,  but  to  try  the  queation 
of  law  whether  any  atre^n  of  any  sort  or  kiud  would 
be  admUsible  for  the  purpose  of  preventing  prejudicial 
rights  from  being  acquired. 

I  must  lay  I  lament  that  the  parties  should  not 
have  arrived  at  aa  agreemt-nt  between  themselvea 
•bout  this  matter ;  but  looking  at  the  whole  (lues'ion, 
looking  at  what  the  meauing  of  the  statute  is,  and 
at  the  oonditi  in  of  things  that  now  exists  between 
the  parties,  I  am  of  opinion  that  the  jtidgmeot  of  the 
Court  of  Appeal  is  unsound.  The  learned  Lords 
Justices  appear  to  me  to  assume  a  state  of  things 
which  I  do  not  finfj  to  be  established  here.  I  think 
the  judgment  of  Buckley,  J.,  is  perfectly  right ;  and 
under  the  circumstances  I  move  that  the  judgment 
appealed  from  be  rt versed. 

Lord  BOBKRTBOX. — I  agree  »ith  the  Lord  Chan- 
oellor  that  the  case  was  rightly  decided  by  Buckley, 
J.  I  think  that  there  is  great  force  in  hts  initt^ 
observation,  that  it  would  he  an  extraordinary 
proportion  that  because  an  open  space  has  been 
available  to  the  public  for  enjoyment  in  an  open  con- 
dition, free  from  building,  the  result  should  be  to 
give  immediately  or  by  the  unavoidable  operation  of 
the  Prescription  Act,  to  the  circumjacent  owners,  as  a 
in»tterof  right,  an  easement  of  light  which  theretofore 
they  had  not  enjoyed.  When  theae  sections  are 
examined,  I  had  it  impossible  to  traco  the  bringing 
about  of  that  extraordiniirj-  result. 

In  th«  Unt  place,  I  thiuk  that  the  vicar  ha^  never 
been  ousted  of  his  proprietorial  rights ;  and  when  I 
turn  to  the  adminiiitration  of  the  body  which  is 
chirged  with  preterring  the  plaoe  as  an  open  space, 
it  seems  to  we  that,  so  far  from  being  extraneous  to 
the  scope  of  that  administration,  what  is  proposed  to 
Ym  done  ii  completely  within  it.  I  think  that  the 
erection  of  a  screen  is,  or  may  be,  entirely  consiiitent 
with  the  pnrp  ^se  of  maintaining  this  place  as  an  open 
space  for  public  enjoyment,  and  in  furtheranae  of 
that  purpose.  No  one  can  say  that  a  recreation 
ground  surrounded  fay  flats  seven  storeys  high,  and 
looked  into  from  all  the  windows  of  that  building, 
is  iMceiiarily  as  good  a  recreation  ground  aa 
one  more  open  to  the  sun  and  less  overlooked. 
Accordingly,  just  as  Cozens-Hardy,  L  JT,,  says  that 
these  adiuiaistrators  could  erect  a  tool-house,  that 
being  in  furtherau'  e  of  the  primary  purpose  of  the 
adm^niatration,  so  I  think  this  erection  is  within  that 
purpose.  Of  course  I  do  not  imply  that  it  is  the  duty 
of  ail  ajmiuiitrators  of  open  spaces  to  surround  their 
open  spaces  with  screens  ;  all  that  I  say  is,  that  it  is 
wtthia  the  rights  which  have  never  been  taken  away 
from  the  proprietors  and  administrators  of  these 
grounds :  and  it  may  be  a  step  to  be  taken  in 
fiirtherauce  of  the  purpose  with  which  they  are 
charged,  I  ne<d  har.ily  say  that  what  I  tnve  said 
bears  relation  directly  to  the  argamcnt  of  Cozens* 
Hardy,  L.J.,  whiufa,  indeed,  was  maintained  hy 
counsel  for  the  rcpoudents  at  the  bar. 

On  the  other  qnesticn  as  to  whether  any  screen  is 
nMMttarily  a  bouding  whi^h,  aa  the  Lord  Ohanopllor 
has  pointed  out,  is  the  condition  of  the  argument  I 
can  only  say  that  that  proposition  se^ms  to  me  to  be 
eniirely  inconsiBtent  with  the  most  obvious  (jhysical 
facts. 

On  these  grounds  I  think  the  judgment  of  the 
Ooort  of  App<>al  was  wrong  and  the  jodgmeiit  of 
Buckley.  J.,  right. 

Lord  LiSDLKT. — I  am  eniirely  of  the  same  opinion 
The  injunction  granted  by  the  Conit  of  Appeal,  to 
my  mind,  goes  a  great  deal  too  far.  There  is  not 
the  ^li^htest  evidence  to  warrant  the  notion  that  th« 


defendants,  or  any  of  them,  intended  to  ereot  % 
building  on  this  land,  and  a>7cordingIy  the  Court  of 
Appeal  have  put  m  words  which  would  cover  building 
or  screen.  Screens  are  of  all  sorts  and  kinds,  and  I 
can  imagine  eoreens  which  are  obviously  not  build- 
ings, and  which  would  obviously  be  justified  by  the 
statutory  powers  conferred  upon  these  public  bodief. 
This  open  space  may  be  preserved,  and  prima  facie 
ought  to  be  preserved,  as  a  place  of  recreation,  and 
as  more  or  less  of  a  garden.  Tfow,  just  fancy  an 
injunction  to  restrain  these  defendants  from  planting 
biggish  trees  in  front  of  these  windows  which  would 
interfere  with  already  acquired  rights  of  light.  How 
could  it  be  possible  to  maintain  an  Injunction  to 
restrain  them  from  such  planting  ?  That  shews  that 
the  Court  of  Appeal  has  gone  too  far. 

I  entirely  adopt  the  view  taken  by  Buckley,  J. 
I  think  that  he  has  put  the  true  construction  on  the 
Acts,  and  I  agree  that  the  appeal  ought  to  be  allowed, 
with  costs  here  and  below, 

Appeal  allowed, 

SolicitotB  for  appellants,  /,  S.  Eoriin, 

Solicitors  for  respondents,  ChettQn  &  Both. 


From  K.  B.  Div,  \ 

[Vaugban  William*,  Stirling,  and  I  Feb.  ^■ 

Moulton,  L.JJ.)  1 

PlYMOCTTI  MtJTI:AI,  GO-OPEJtAXrVB  AHB  ISDt78T8IAI, 
ROCIKXy     (LIMITBD)     v,     TfiAHERS'     PtTBLISHnrU 

Association  (Limited),  (a.) 

Praclife —  Digfovertf  —  Tnttrrogatoriet  —  Libtl  —  Action 
against  proprietor  of  ne-wipaper — Plea  of  fair  ootn- 
mrnl — In/or  tnatioa  on  which  libtl  founded — Najne  of 
inffirmant. 

Where  in  an  fiction  of  Jibtl  a()aintt  the  proprietor  of  a 
newtpaper  the  defendant  jtleadt  fair  eomment,  the  plain- 
tiff i»  entitled  to  inttrrogatt  tht  defendant  ua  (>>  the 
informiiion  on  lehich  the  alleged  libel  wae  founded,  but 
not  as  to  the  name  of  the  informant. 

Appeal  by  the  defendants,  the  Traders'  Publishing 
Asso  iation  (Limited),  from  an  order  made  by 
Button,  J.,  at  chambers  directing  them  to  give 
further  and  better  answers  to  certain  interrogatories 
administered  to  them  by  the  plaintiffs. 

The  action  was  brought  to  recover  damages  for 
Hbel. 

The  plaintiffs,  a  society  registered  under  the 
Industrial  and  Provident  Societies  Act,  1893,  carried 
on  a  large  and  extensive  business  for  the  supply  and 
mannfaoture  of  all  kinds  of  food,  clothing,  and  house- 
hold and  other  goods  at  about  eixty  shops  and  sundry 
farms,  works,  and  factories  situate  in  Plymouth 
and  other  places  in  the  counties  of  Devon  and 
Cornwall.  The  deri.'udante  the  Traders'  Publishing 
Association  [Liuited)  were  the  proprietors  and 
publishers  of  a  weekly  newspaper  called  The 
Tr'idnmnn  and  Shi  pkteper.  The  Argus  Piinting  Co. 
(Limited)|Whowerpthe printers  of  the  said  newspaper, 
were  also  defendants  to  the  action. 

The  iisue  of  the  Ba<d  newspaper  published  on  the 
2.jth  of  February,  1905,  contained  the  following 
article  which  the  plaintiffs  oomplMned  of  as  being  a 
libel: 

"  Speedy  Retribution,— ^Last  week  I  pr« dieted  an 

(a.)  Reported  by  F.  (J.  RBckbk,  Esq.,   barrister- 
t  at- Law, 


sao- 
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early  orieia  in  the  affairs  of  the  Plymouth  Society,  and 
it  hM  come  even  more  gpeedily  and  more  dftngerously 
than  I  bad  dared  to  anticipate.  At  this  moment  the 
concern  is  in  the  throes  ol  bankraptcy.  An  ugly  run 
on  it  haa  set  in,  for  a  large  section  of  the  better  in- 
formed portion  of  the  membership  have  discovered 
the  true  state  of  affairs,  and  are  naturally  anxious  to 
save  tbemselves  before  the  seeiningly  inevitable  crash 
oomes.  During  the  last  tvvo  or  three  weeks  the  rim 
baa  been  extending,  aud  there  appears  to  be  no  poasi- 
bility  of  stoppiDg  it,  all  the  indiuatioos  tending  rather 
to  belief  that  it  wiU  get  worse.  Already  immeoie 
tiuma  have  been  drawn  out,  and  the  oflii;itt'8  are  at 
their  wita'  end  for  money.  The  enormous  new  bakery, 
which  is  being  built  at  a  coat  of  over  £30,000,  has  had 
all  work  stopped  upon  it  owing  to  the  financial  diffi- 
culties, nnd  the  machinery  hag  not  been  put  In,  though 
it  has  been  ready  for  some  time  post.  I  understand 
that  an  endeavour  is  being  made  to  dispose  of,  either 
by  letting  or  selliiig,  the  warehouse  recently  erected 
at  North  Quay,  at  a  tost  of  about  £12.oOO.  No  itone 
is  being  left  unturned  to  obtain  money  with  which  to 
meet  the  terrible  drain  of  withdrawals  which  is  taking 
place.  More  to  follow,  The  worst  has  yet  to  come, 
liowever.  A  number  of  committee  meetings  have 
been  held  during  the  last  week  in  reference  to  far 
more  serious  questionj.  An  employe  of  the  society 
has  been  fouud  to  have  missppropriated  a  large  sam 
of  money,  and  the  directors  dare  not  risk  farther 
frightening  the  members  by  in-tituting  a  prosecution. 
The  oommittcfl  have  also  discovered  an  enormoas  dia- 
trepan cy  in  the  last  (Deoemher,  190-1)  balance-sheet, 
which  I  am  given  to  understand,  but  cannot  say  defi- 
nitely, involves  thousands  of  pounds.  It  is  more 
probable  that  these  regulations  are  only  the  fore- 
rutjners  of  much  mote  terrible  ones.  A  steady  drain 
apon  the  society's  resoorcea  has  been  going  on  for  a 
long  time,  both  in  the  matter  of  sales  and  share  with- 
drawals, and  now,  when  this  has  developed  into  a 
pasitive  panic,  none  can  say  what  will  happen.  It  has 
been  obvious  for  the  past  two  years  that  the  concern 
was  roahing  headlong  to  disaster,  and  the  members 
who  get  hurt  in  the  eventual  climax  will  do  me  the 
justice  to  acknowledge  that  they  have  not  been  with- 
out warnings.  The  present  polition  is  only  the 
reahzation  of  what  I  have  foretold  doiens  of  times 
liace  first  my  attention  was  drawn  to  the  business 
more  than  two  years  ago," 

The  defendants  the  Traders'  Publishing  Association 
by  their  defence  pleaded,  iiiUr  alia,  thar,  in  so  far  as 
the  words  complained  of  consisted  of  expreaai  ns  of 
opinion,  they  were  fair  comment  made  in  good  faith 
and  without  malice  on  a  matter  of  public  interest, 
and,  in  so  far  as  they  consisted  of  allegAtions  of  fact, 
they  were  true  in  substance  and  in  fact. 

The  plaintiff  j  admimstered  a  set  of  interrogatories 
to  the  defendants  containing,  inttr  aJia,  the  follow- 
ing: ''(o)  What  information  had  you  when  you 
wrote  or  printed  or  puhliihed  or  caused  to  be  written 
01  printed  or  published  the  words  and  figures  which 
induced  you  to  believe  that  the  expressions  of  opinion 
or  any  and  which  of  them  in  the  said  words  and 
figures  contained,  and  which  you  allege  in  paragraph 
6  of  the  defence  herein  are  fair  comment  made  in 
good  faith  and  without  malice,  wero  true?  Did  you 
then  ifi  fact  believe  thiit  the  said  opinions  were 
tmof  ...  (7}  From  whom  did  you  obtain  the 
information  upon  which  you  relied  in  writing  or 
priuliog  or  publishing  the  said  expressions  of  opinion 
or  any  and  which  of  them  ?  " 

The  answers  filed  on  behalf  of  the  defendants  the 
Traders'  Publishing  Association  contained  the  follow- 
ing; "  (6J  In  answer  to  the  fifth  interrogatory,  I  say 
that  the  aefendant  association  had  information  of  the 
facts  alleged  in  the  said  words  and  figures,  and  those 


responsible  for  the  pruhlication  of  the  said  words  and 
figares  believed  the  said  information,  and  that  the 
said  opinions  were  juatiiied,  and  therefore  tme.  .  ■  - 
(7)  I  object  to  answer  the  seventh  interrogatory  on 
the  ground  that  the  same  is  irrelevant,  and  not 
administered  bojii  fid(  for  any  purpose  of  this  snit." 

On  the  application  of  the  plaintiffs,  Sutton,  J  . 
made  an  order  that  the  defendant  association  should 
give  a  further  and  better  answer  to  tbe  fifth  interroga- 
tory and  should  answer  the  seventh  interrogatory. 

The  defendant  association  appealed. 

3f(mUigue  Lntk,  K.O.,  and  Frank  Dodd,  for  the 
defendant  association, — Neither  of  the  intcrrogatorien 
ia  admissible.  As  to  the  fifth  interrogatory,  where 
the  defendant  in  an  action  for  libel  pleads  privilege, 
he  may  be  asked  on  what  information  he  publithed 
the  libel,  as  such  au  interrogatory  is  relevant  to  the 
issue  of  malice:  EllioU  v.  Oarrett,  50  W.  B.  oOt, 
[1902]  1  K,  B.  B70 ;  Whttf  <t  Co.  v.  irtdil  Btform 
Aitociation  und  CreiUt  Index  (Limitrd))  53  W.  B. 
369,  [1903]  1  K.  B.  ftaS,  But  where  the  plea  i«  fair 
comment,  such  an  interrogatory  is  irrelevant,  theta 
being  no  issue  of  miilice.  Fair  comuent  is  distinct 
from  privilege  and  is  really  a  defence  of  no  Uhal: 
GompbiU  V.  SpMitwo  J«,  n  W.  R.  ,i69.  3  B.  ft  8. 
769  ;  McQnire  v.  WetUm  M<wning  Jfewt  Co.,  31 
W.  R.  689,  [1903]  2  K.  B.  100.  Whpre  a  defend»nt 
pleads  fair  comment,  his  state  of  mind  is  not  in 
question ;  he  must  shew  tljat  the  words  in  themselves 
are  notliing  more  than  fair  comment,  and  he  does  not 
get  rid  of  the  libel  hy  proving  good  faith.  Aa  to  the 
seventh  interrogatory,  it  is  a  well-settlerl  rule  that  in 
an  action  of  libel  against  the  proprietor  of  s  news- 
paper, the  defendant  cannot  be  ordered  to  diadoM 
the  nnme  of  his  informant :  Hennext^  v.  Wright  (A'o* 
2),  3SW.  R.  879,  24  Q.  B.  D.  44Sn-,  //ops  v.  Broth, 
45  W.  E.  (io«.  [1897]  2  Q.  B.  188. 

They  also  cited  Pamdl  v.  Watter.  38  W.  R,  '270, 
24  Q.  B.  D.  441  ;  Caryll  v.  />«»7y  Mail  PuMMiRg 
Co.,  90  L.  T.  307,  hi  W.  B,  Dig.  134 ;  Jn^nt  v. 
i'yde  Tratk  F(ibUihi»(i  Co.,  [1904]  2  K.  B.  292,  J2 
W.  R,  Dig.  87;  Edmo'ndion  v.  Birch  i-  Co,  (LimiM), 
84  W.  E,  52.  [1905]  2KB,  523. 

Clavell  Salter,  K.C.,  and  Sartlfy  Dtnniu  (C,  IT. 
Matktioi  with  them),  for  the  plaintiffs. — Thja  fifth 
interrogatory  ia  clearly  relevant  to  the  mun  issne  in 
the  case — viz.,  whether  the  words  complained  of  were 
fair  comment  made  in  good  faith  and  without  malioa. 
If  the  fifth  interrogatory  is  admissible,  it  follows 
logically  that  the  seventh  must  be  admissible  aUo: 
see  the  judgment  of  Collins,  M.B.,  in  White  <£  Co.  w, 
Oredit  lie/orm  Aitociation  and  Credit  Ind^  {Limited}. 
There  is  no  ground  for  the  suggestion  timt  a  pro- 
prietor of  a  newspaper  who  is  sued  for  libel  is  legally 
in  a  different  position  from  any  other  defendant. 

Vauohan  Williams,  Ii.J.— The  only  questtoD 
argued  before  us  has  been  whether  or  not  two  of  a  Mt 
of  interrogatories  which  have  been  administered  by 
the  plaintifTs  to  the  defendants  are  interrogatories 
which  ought  to  have  been  put.  One  of  the  interroga- 
tories— viz..  No.  5— has  been  aitswered  without  objec- 
tion. Ttia  other — viz..  No.  7— the  defendants  nave 
objected  to  answer  on  the  ground  that  it  ia  irr»l«T«nt 
and  not  administered  hma  ^fidi  for  any  porpoM  of  ths 
suit,  Wa  are  not  now  discussing  in  any  wsy  th« 
sufficiency  of  the  answer  to  No.  5.  The  only  quMtlon 
is  as  to  the  right  to  put  each  of  the  interrogatories. 
I  will  first  deal  with  No,  5,  and  I  will  do  so  on  (he 
assumption  that  the  only  question  we  have  to  diacou 
is  whether  such  an  interrogatory  ought  to  be  allowed. 

SHis  lordship  read  the  fifth  interrogator^.]    Bitot  I 
eal  with  Uie  question  whether  thi*  mUttogitocr 
ought  to  be  allowed  I  will  stato  shortly  th«  natara  oi 
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the  action.  It  is  brought  bv  ttic  Flyiuouth  Mutual 
Co-operative  and  Indu^tri&l  8ocietj  (Limited),  and 
the  defeudaati  are  the  Traders'  Publiahiug  Associa- 
tion (limited]  aud  the  Argus  Printing  Co.  (Limited), 
The  paper  of  which  the  first-nameddefendanta  are  the 
proprietors  is  not  in  the  ordinary  sense  a  newspaper  ; 
it  is  a  periodical  trade  publication,  and  we  have  only 
to  read  the  description  of  the  plmntiff  corporation  and 
of  the  fiist-namea  defondsnt  corporation  to  see  that 
tJiere  would  naturally  be  a  certain  otnoutit  of  rivalry 
and  hostile  feeling  between  them.  The  alleged  libel 
oomsista  of  a  strong  statement  to  the  detriment  of  the 
plaintiffs.  I  do  not  propose  to  read  it  at  length  ;  it 
is  stifKcient  to  say  that  in  substance  it  imputes  that  the 
plaintiSs'  business  is  in  a  very  had  way,  that  they  are 
in  the  throes  of  bankruptcy,  that  they  have  spent 
enormous  sums  for  which  they  have  got  no  jvist 
retorii,  and  that  the  committee  are  aware  of  the  state 
of  things,  aod  have  diicovered  an  enormous  dis- 
crepancy iu  the  bslance- sheet,  but  do  not  dare  to  lay 
the  truth  before  the  shareholdeis.  The  defendants 
have  put  in  a  defence,  the  fifth  paragraph  of  which  is 
the  only  ote  mattrial  to  the  question.  By  that  thpy 
plead  that,  so  far  as  the  words  complained  of  comist 
of  expressions  of  opinion,  Ibey  are  fair  comment  made 
in  gcod  faith  and  without  mah'ce  on  a  matter  of  publia 
interest,  and,  io  far  as  they  consist  of  allegations  of 
fact,  they  are  true  iu  substance  and  in  fact.  That  is 
a  plea  of  fair  comment  coupled  with  a  justiflcation. 
I  will  not  go  into  the  question  how  far  such  an 
interroKatorr  as  I  am  now  considering  would  have 
been  admitted  years  ago,  wht-n  the  only  posfible 
pleadings  in  an  action  of  libel  were,  ts  far  as  the 
plaintiff  was  concerned,  publication  of  the  libel  aud 
its  f^sity,  snd,  as  far  as  the  defendant  was  concerned, 
not  guilty.  I  desire  to  guard  myself  against  being 
supposed  to  say  that  such  an  interrogatory  as  No.  o 
would  clearly  not  have  been  allowed  in  those  days. 
We  are  dpaling  with  a  ca*e  in  which  the  defer ce  is 
not,  »triotly  speaking,  Ihat  tf  privilfge,  but  that  of 
fair  comment.  I  will  not  discuss  bow  far  fair  com- 
ment is  privUfge ;  there  is  a  diiference  of  judicial 
opinion  on  that  point,  But  this  is  certsioly  plain, 
tha*,  if  a  plea  of  privilege  is  raised,  the  existence  of 
express  malice  becomes  a  question  of  fact  raised  by 
the  issues,  aud.  If  the  defence  is  fair  comment,  then 
fairness  ia  a  question  in  issue.  I  will  not  go  at  any 
length  into  tnia  qae«tion,  but  in  tbe  case  of  CampMl 
V.  SpoKi^wooffe  CromptOD,  J.,  said  that  fairness  i  r 
unfairness  was  always  in  issue  where  tbe  defence  of 
fair  comment  was  raised.  Therefore,  the  issue  of 
fairness  beiu  g  raited  In  this  case,  the  fifth  interrogate  ry 
is  plainly  a  question  as  to  a  matter  relevant  on  this 
issue  of  fairness,  I  will  only  say  further  as  to  this, 
that  if  we  look  at  EUiotl  v.  QuTTtU,  we  tind  that 
in  that  case,  where  the  defendant  raised  the  plea  of 
privilege,  and  an  interrogatory  similar  to  this  was 
asked,  it  was  aUowed.  The  interrogatory  there  was 
this:  "What  information,  if  any,  had  you  that 
induced  you  to  believe  that  the  words  were  true,  or 
what  steps,  if  any,  had  you  taken  hefoje  speaking 
the  words  to  ascertain  whether  they  were  true-  or 
noti*"  That  was  allowed  as  being  relevant  to  the 
issue  of  malice  raised  by  the  pleadings  and  directed 
to  support  the  plaintifTs  case.  That  case  was  followed 
and  approved  of  in  the  esse  of  White  it  Co,  v.  Ci'edii 
He/vrm  Auociation  a-nd  Credit  Indtx  {Limited).  In  my 
opinion,  such  an  intei  rogatory  as  we  are  now  dealing 
with  is  just  as  relevant  where  the  defence  is  fair  com- 
ment as  where  the  defence  is  privilege.  In  either  case 
iii*tB  is  an  issue  aa  to  tbe  state  of  mind  cf  the 
defendant  when  he  published  the  Ubel,  In  one  case 
the  question  ii  asked  whether  the  libel  was  pnblished 
ia  a  spirit  of  malice,  iu  the  other  case  the  question  is 
whvther  it  was  published  in  a  spirit  of  uafaimess.    I 


am  of  opinion  that  in  either  cose  the  interrogatory  is 
admissible.  Interrogatory  No.  6,  therefore,  was 
rightly  put, 

I  vm  next  deal  with  interrogatory  No.  7,  which 
raises  a  much  more  difficult  question.  [His  lordship 
I  ead  the  seventh  interrogatory.]  If  tbe  only  test  that 
we  had  to  apply  in  considering  whether  a  partJcular 
interrogatory  ooght  to  be  answered  was  the  test 
whether  it  asked  a  question  whicli  was  relevant  to  an 
isBue  in  the  action,  it  would  be  diffioult  to  say  that 
this  interrogatory  did  not  ask  sucb  a  question.  But 
betides  the  rule  that  a  party  is  rot  entitled  to  put  an 
interrogatory  which  i»  not  relevant,  there  is  also  tbe 
rale  that  a  party  is  not  entitled  to  put  an  interroga- 
f  017  the  answer  to  which  would  be  oppressive  to  the 
answerer,  or  to  have  answered  interrogatories  put  for 
some  purpose  outside  the  action,  such,  for  instance, 
as  for  the  purposes  of  some  other  action.  That  is  not 
disputed  where  it  is  plain  that  the  interrogatory  is 
put  for  some  purpose  outside  tbe  action.  But  it  is 
argued  by  those  who  say  this  interrogatory 
oaght  to  be  allowed,  that  it  is  sufBoieut  to  show 
that  it  is  relevant  to  the  present  action, 
ncd  that  it  is  no  objection  to  putting  it  that  the 
answer  may  possibly  be  used  for  other  purposes. 
There  is  thus  raised  a  dispute  as  to  onus.  The  plain- 
tiffs say  that  2)ri*jnif/Mi'e  and  in  the  absence  of  any 
proof  that  such  was  the  intention,  this  interrogatory 
ought  to  be  allowed.  The  defendants,  on  the  other 
band,  say  that  tbe  onus  is  the  other  way,  and  that 
the  primd  fade  rule,  at  any  rate  with  regard  to 
interrogatories  in  actions  of  libel  agtunst  newspapers, 
is  that  names  ought  not  to  be  given.  That  is  based 
on  observations  iu  tbe  case  of  llitpe  v,  Urath,  where 
the  plaintiff  in  an  action  of  libel  against  a  newspaper 
sought  inspection  of  the  original  manuscript  of  tbe 
alleged  libel.  There  Lord  Esher  said ;  "It  appears 
to  me  that  in  the  case  of  Hennttty  v.  Wright  the  very 
same  question  in  substance  as  that  in  tbe  present  case 
came  before  the  Court  of  Appeal — namely,  whether 
tbe  defendant  iu  an  action  for  a  litiel  pubhshed  in  a 
newspaper  ought  to  be  forced  to  disclose  who  it  was 
that  supplied  him  with  the  mateiials  for  tbe  libel 
which  had  been  published.  To  the  judgment  in  that 
case  I  was  a  party  ;  aud  Lindley,  L.J.,  after  being 
informed  that  the  g«  nerol  practice  of  tbe  judges  of 
the  common  law  courts  bad  boon  for  a  long  series  of 
years  not  to  order  inspection  iu  such  a  case,  or  to 
force  the  defendant  to  disclose  who  gave  the  informa- 
tion on  which  tbe  libel  was  published,  accepted  that 
practice  as  binding  upon  him,  and  did  not  dissent 
from  the  "fiew  taken  by  myeelf  and  Lopes,  L.J. 
Therefore  in  that  ease  the  Court  of  Appeal  recognized 
the  existence  of  u  general  rule  that  inspection  of 
such  a  document  as  this  shotdd  not  be  given  to  the 
plaintitf  in  an  action  for  libel.  It  is  not  nec<!ssary  to 
say  thftt  tbe  court  will  never  under  any  (urcumstanoes 
allow  such  inspection,  but,  in  the  exercise  of  its  dis- 
cretion, it  will  not,  as  a  general  rule,  in  the  absence 
of  any  special  reason  to  tbe  contrary,  allow  it." 
And  A.  L.  Smith,  L.J.,  said  :  "It  baa  been  the 
oidinary  rule  of  praotice,  as  laid  down  by  Lindley, 
LJ.,in  Ftmmuy  "9.  irny>(,  that  in  a  case  such  as 
this  an  order  will  not  be  made  by  which  the  plaintiff 
may  obtain  di  cover}'  of  the  name  of  the  person  who 
originally  wrote  the  Ubel  published  in  a  uewHpa]>er, 
I  do  not  Pay  that  tbe  role  so  laid  down  is  one  which 
can  never  be  departed  from,  but  there  must  be  some- 
thing exceptional  to  take  a  case  out  of  it."  And 
Sigby,  I/.  J.,  said  :  "  Independently  of  the  law  laid 
down  iu  Hennetty  v.  Wright,  I  doubt  whether  a  case 
for  inspection  was  here  made  out ;  but  in  that  case 
an  exception  from  the  general  law  ea  to  discovery  was 
made  in  tbe  case  of  Ubel,  and  I  am  bound  by  tbe  rule 
,  thfielaid  down,"    It  seems  to  me  that  weoughttoask 
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oim^lvea  vluther  there  &re  ad^  special  circumBtanoMi 
in  thii  ca«e  to  juatify  ub  in  departing  from  the  general 
rule  of  practice  as  to  Tefiuing  diacloanre  of  names  in 
an  action  of  libel  against  the  proprietorit  of  a  news- 
paper, end  whether  there  is  an  exception  to  that  rule 
where  a  periodical  trade  publicatioa  sets  up  a  plea  of 
this  sort.  I  do  not  mysalf  find  any  mah  special 
circumstances  here.  It  ia  Ime  that  in  this  case  the 
natural  rival ly  to  which  I  have  r*f erred  between  the 
plaintiiTi  and  the  defeudanta  dors  to  a  ce'tain  extent 
take  the  defendants  ont  of  tbe  cl^iS  of  persons  to 
whom  the  lule  applies.  But  the  defendan*^*  paper  is 
a  periodical  publication  which  is  of  interest  to  a  great 
number  of  persons,  and,  in  my  opinion,  it  ought  for 
this  purpose  to  be  treated  as  an  ordinary  newtpaper. 
And  f  find  nothing  else  in  the  case  which  const'tutf-s 
any  special  circumstances  requiring  departure  from 
the  rule  to  which  I  hare  referred,  I  aia  therefore  of 
opiuion  that  interrogatory  No,  7  ouaht  not  to  he 
allowed.  The  result  is  that  the  appeal  is  allowed  as 
to  Ko.  7  and  ditmissed  as  to  No.  5, 

SxiBLmo,  LJ. — I  am  of  the  same  opinion.  This 
is  an  action  of  libel  sgaiiiat  the  proprietor  of  a  news- 
paper,  and  the  defecoanta  plead  that  the  words  com- 
plained of  were  fair  comment  made  in  good  faith  and 
without  malioe  on  a  matter  of  public  interest.  Qood 
faith  and  sbience  of  malice,  there  fore,  constitute  part 
of  the  defence.  What  interrogatories  are  the  plaintiffs 
in  such  a  case  entitled  to  pnt  to  the  defendants  ?  I 
will  refer  to  the  judgment  of  Lord  Esher,  M.B.,  in 
ffttinasy  V.  Wright,  He  said;  "The  objection  taken 
by  the  defendant  is  that  the  answers  to  the  interroga- 
tories  in  question  cannot  disclose  anything  which  can 
be  fairly  said  to  be  material  to  enable  the  plain  tiff 
either  to  maintain  his  own  case  or  to  destroy  the  case 
of  his  advt-riary.  It  must  be  admitted  that  if  the 
answers  could  be  material  for  either  of  these  pur poiea, 
the  interrogatories  ought  to  be  answered,  but  I  think 
it  must  equally  be  admitted  that,  if  the  answers  could 
not  be  materiiti  for  either  ot  th>ae  purpOMs,  w»  ought 
not  to  order  the  defendant  to  answer."  Inter  ro- 
gatories, then,  aie  admissible,  if  they  are  directed  to 
destroy iug  the  case  of  the  defeudanta — that  is,  to 
showing  that  the  fair  comment  was  not  made  in  good 
faith  or  without  malice.  Nothing  contrary  to  the 
idfa  that  malice  is  in  Issue  where  fair  comment  is 
pleaded  was  said  in  McQuire  v.  Watern  Morning 
Newt  Vo.  In  that  case  there  was  no  evidence  of 
malice.  Gollini,  M.B.,  in  hia  judgment  said  tbat  it 
was  not  suggested  that  there  was  any  evidence  of  actual 
malice,  and  he  proceeded  to  diiuuss  the  caiie  as  one 
from  which  the  question  of  malice  wai  eliminated. 
How  are  we  to  apply  the  rule  that  interrogatories  are 
adnuwible  which  are  directed  to  showing  that  the 
comment  was  m^icious  as  to  the  two  interrogatories 
in  question  ?  The  fifth  interrogatory  asks  what 
information  the  defendants  had  whrn  they  published 
the  libel  which  induced  them  to  believe  that  the 
words  complained  of  were  true.  Interrogatorieis  of 
that  kind  were  allowed  in  the  two  cases  of  Elliott  t. 
Oarrtil  and  (FAtts  it'  Co.  v.  Credit  Be/orm  Attociadon 
and  Credit  Indts:  (Limited),  as  being  relevant  to  the 
issue  of  malice.  Further,  the  defendants  have  chosen 
to  answer  this  interrogatory,  and  their  answer  is 
insufficient,  I  think  the?  must  make  a  further  and 
Itetter  answer.  Aa  to  the  seventh  iuterrogatary, 
which  asks  from  whom  the  information  was  obtained, 
I  agree  that  it  falls  within  the  rule  laid  down  in 
Si-niieui/  V,  iVrlfjht  and  Hope  v.  8nuh.  In  my 
opinion  we  are  not  at  liberty  to  depart  from  the  rule 
there  laid  down,  as  no  special  circumstances  liavo 
been  disclosed. 

UouLiON,  L  J.,  ooaonrred. 


Order  varied. 

Solicitors  for  the  plaintiffs.  Law  <t    Woriiam, 
Bond  it  Pearct,  Pljmouth. 

Solicitors  for  the  defendants,  Sydney  T,  i/istnet. 


Dec.  15, 


From  K.  B.  D.  (luBkcy.).      ) 

(Yaughan  Williams,  Stirling,  and  i 

OozeuB-Haidy,  L.J  J.)  J 

In  re  MiLLB. 
Ex  p(trte  II11.1.B.  («,) 

Bartlcrupki/ — Deed  0/  aiei'jnment — Petitioning  ereditttr— 
Eitappel  by  ataent  tn  the  Jeed—Prtitlon/oanded  pd  att 
of  bankrujitey  othtr  than  the  deed. 

A  eredilor  who  ha»  aixnted  to  a  deed  «/  aiiignment 
bid  who  IS  not  bound  by  it,  atthongh  he  may  he  prevenlrd 
from  alhffing  that  the  auigament  fvr  the  benefit  of  the 
creditors  wai  aa  ad  o/bankTuptci/,  it  not  preueiited  from 
presenting  n  petition  founded  on  art  iitd^ndent  act  0/ 
banK-raiilcy, 

Appeal  from  a  receiving  order  msde  by  one  of  the 
registrars  in  bankruptcy. 

The  receiving  order  was  made  on  the  petition  of 
L.  0.  Haines  for  noncompliance  by  the  debtor  with  a 
bankmptcy  no'ice  to  pay  n  judgment  debt,  which  was 
served  on  the  2Sth  of  July,  1905. 

The  petition  was  preaentf^d  on  the  Sth  oF  August, 
and  the  receiving  order  was  made  on  the  16Ut  of 
November. 

On  the  SSth  of  July  a  resolution  of  the  or«dttorf 
was  [uiised,  that  the  debtor  should  assign  his  property 
to  a  trustee  for  the  benefit  of  the  creditora.  Baines 
was  present,  but  did  not  vote  one  way  or  tbe  other, 
tboug))  he  eKpresaly  stated  he  would  not  ass«nt  to 
the  deed.  A  trustee  was  propo'ed  by  the  solicitor  on 
behalf  of  the  debtor,  but  upon  the  suggestion  of 
Baines  a  Mr.  Berry  was  duly  elected.  There  was  a 
conflict  of  evidence  on  this  point,  it  being  asserted 
that  tbe  resolution  appointing  Mr.  Berry  was  actually 
proposed  by  Baines,  although  he  did  not  vote  on  tbe 
resolution,  whereas  Baines  asserted  that  he  oviy 
suggested  the  name  of  en  independent  chartered 
accountant.  The  deed  of  assignment  was  executed 
on  the  27th  of  July. 

The  registrar  having  made  the  rec«ving  order,  the 
debtor  now  appealed. 

Pollock,  K.C.  {HanteU  with  him],  for  th«  debtor.— 
The  petitioning  creditor  was  estopped  by  his  conduct 
from  bringing  his  petition.  He  would  clearly  hare 
been  prevented  from  treating  the  assignment  itself  u 
an  act  of  bankruptcy:  Ex  parte  Attop,  (1839)  1 
D.  F.  &  J.  2S9,  l!98;  Ex  pnrfe  Stray.  L.  R.  2  Cb. 
374  ;  In  re  Woodroff,  4  Hanson  4G ;  and  Er  parte 
Mn.dehohn,  [IM3]  1  K.  B.  ild,  51  W.  K.  Dig.  I08. 

McCatl,  K.C,  and  Cooper  Willi*  were  not  called 
upon. 

Vaughaw  Williams,  L  J,— I  will  deal  with  thii 
case  upon  the  basis  tbat  the  potitioniug  creditor  did 
something  more  than  ahont  ont  at  tbe  mcBriog  that  • 
nominee  of  the  debtor  was  not  a  proper  pecaon  to  be 
appointed  trustee  of  the  deed ;  that  he  went  on  to 
offer  his  advice  that  Hr.  B^rry  was  a  proper  pnwn 
to  appoint,  and  that  his  advice  was  acted  upOB  Of  tbs 
creditors.  It  may  be  tbat  the  efPwt  of  that  oaMoat 
was  to  make  the  petitioning  creditor  a  privy  to  (ht 
execution  of  the  deied  in  this  sense — Uiat  be  ooaUnot 
afterwards  use    the    execution    of    th«    deed    ttpcn 

(a.)  Reported  by  Maubicx  N.  Dbocqusk.  Btf-i 
Barrister- at-L«w, 
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whioli  to  found  A  bankruptcif  patition  agMiut 
the  debti^r.  Bat  one  thing,  to  tuy  mind,  is  plain 
— -viz.,  thftt  the  petitioning  creditor  did  not  ia 
any  w»y  so  act  as  to  be  botwd  by  the  dee<l, 
and  if  he  ia  not  bound  by  the  deed  there  ig  nothing  to 
pr«ven>;  him  from  recovering  any  debt  due  to  him  in 
xaj  way  that  he  legally  can,  and  therefore  in  my 
Tiew  there  was  nothing  to  prevent  him  from  preient- 
ing  a  petition  in  bankruptcy  founded  upon  any 
independent  act  of  bankruptcy.  I  expressed  an 
opinion  to  that  effect  in  In  re  Woodrcff.  That 
obserratioD  of  mine  was  not  necessary  to  the  decision 
in  that  case,  but  I  think  it  was  well  founded,  and  I 
•m  prepared  to  act  upon  it  now.  I  am  confirmed  in 
tbat  view  when  X  look  at  the  judgment  of  Lord 
C«irni,  L.J.,  In  Ex  pnrtt  Strai/,  in  which  be  said,  at 
13.  381,  this :  "  I  have  no  doubt  at  all  that  the  facts  I 
nave  thns  stated  biiog  the  case  entirely  within  the 
pnndple  of  the  caset  to  which  I  have  referred,  and  I 
cannot  look  upon  Mr.  (Joody  otherwise  than  as  a 
person  who  assented  to  the  execution  of  this  deed, 
wsa  taking  advantage  of  the  deed  for  the  purpose  of 
abieldinfr  the  estate  for  a  certain  length  of  time,  and 
was  willing,  if  ceitain  other  arrangements  such  as 
were  contemplated  could  have  been  mode,  to  take  still 
further  advantage  from  the  deed,  I  again  repeat  tbat 
I  think  nothing  passed  ai.'tually  to  bind  Mr.  Goody 
entirely  to  abide  by  the  deed  and  to  come  in  under 
the  deed  ni  a  p'raon  who  would  take  no  other  pro- 
caediDgs  for  the  recovery  of  bis  debt ;  but  what  I  think 
Mr.  Ooodj*  ia  estopped  from  saying  ie,  that  this  deed, 
at  the  moment  it  was  executed  under  the  circumstances 
I  have  mentioned,  wiis  a  fraudulent  deed  and  one  of 
which  he  can  complain  for  the  purpose  of  aUeging  an 
act  of  bankruptcy  committed  by  the  debtor."  In  my 
opinion  that  observatioii  of  mine  in  In  re  Woodniff  is 
entirely  supported  by  the  paasage  in  the  judgment  of 
Iiord  Cairns,  L,  J.,  which  I  have  just  read. 

SrULDtn  and  Co/'nrs-HA&DY,  L  JJ, ,  concurred. 

Appeal  dismitit-f. 

Solicitors  for  appellant,  CuhoM  cL  Holt, 

Solicitors    for    respoudent,     Qoldbtrg,    Barrrtt,    iL 


Nov.  28.  29 ; 

Dec  16. 


From  Chan.  Bi?.  -, 

(Vanghan  Williams,  Stirling,  and  [ 

Cozent-Hardy,  L.J  J.]  J 

In  re  ALSor's  Patent,  (a.) 

I'tUeni  —  Spteificatioa  —  A)titntlmeitt  —  HUclaimtr  — 
Paltntt.  Dfugm,  and  Tradt-Markt  Ad,  ISSIJ  (46  <t 
47  Fk*.  e.  57),  «.!!». 

Whfre  thiri  it  on  application  ttnder  leetion  19  of  the 
faUttit  Art,  1R83,  /or  leave  to  apply  to  the  Paienl  'Ojgkt 
for  Itavt  to amtnd a  tpeei/icatifm  by  waif  of  disel'aiinfr,and 
the  cmirt  U  not  taU'aJitd  that  the  amendment  x*  t\ot.  by  way 
of  ductaimer,  leave  ihould  not  be  re/uaed  to  apply  to  the 
Patent  Offiee,  tahieh  it  the  atatntory  triliannl  for  the 
dteition  of  the  qutttion. 

This  was  an  ajipeal  from  a  deoisiou  of  Baokley,  J. 

It  appeared  that  the  owner  of  letters  patent  for  a 
prooMs  of  treating  floar  by  air  had  alleged  in  his 
specificaiion  tbat  by  his  treatment  the  proteids  which 
tlie  flonr  contained  increased  in  i|uantity  and  the 
Moor  was  purified;  the  owner  of  another  patent 
petitioned  for  the  revocation  of  the  other  patent  on 
ground  that  the  allegations  of  the  speciScntion  &9  to 
the  increase  of  the  proteids  was  not  correct. 


(a.)  Beported  by  Hshut  StefhEW,  Esq.,  Barriiter- 
■t^Law, 


At  the  hearing  of  the  petition  the  owner  of  the 
first  patent  applied  under  section  19  of  the  Patents 
Act,  18S3,  for  liberty  to  apply  to  the  Patent 
Office  for  leave  to  amend  the  specification  by  way  of 
disclaimer  by  etriking  out  therefrom  the  cb^ms  as  to 
increased  formation  of  proteids  and  admitting  tbat 
the  claim  therefor  was  incorrect. 

Buckley,  J,,  held  that  it  was  not  an  amendment  by 
way  of  disclaimer  and  refused  leave. 

The  patentee  appealed. 

Ilitldaiit,  K.C,  Boutfield,  K.C.,  and  J.  C.  Graham, 
for  the  appellant,  cited  In  re  Armttrong'i  Patent,  1-1 
K.  P.  C,  7fi3  :  In  1-e  Chatwood'i  Patent,  16  E.  P.  C. 
370  ;  In  re  IkllwickU  Patent.  13  E.  P.  0.  591  ;  In  re 
Geipel'g  FateTil,  21  R.  P.  C.  379;  In  re  Owen's  Patent, 
l.j  E.  P.  C,  7d5. 

Moulton,  K.C,  Atibury,  K.O.,  and  A,  J.  Walttr,  for 
the  respondents,  oited  Cropper  v.  Smith,  33  W.  E.  338, 
28  Cb.  D.  148  ;  Luddington  Cigarette  Machine  Co.  ▼• 
Baron  Cigarette  Maehine  Co.,  48  W.  E.  505,  [1900] 
1  Ch.  ri08,  17  E,  P.  C.  745. 

f'(tr,  adv.  vu!t, 

Dec,  16. — CozEiTsUAfiDT,  L.J.— This  is  an  appeal 
from  Buckley,  J  ,  who  in  a  proceeding  for  revocation 
of  a  patent  has  declined  to  give  liberty  to  the  patentee 
to  apply  at  the  Patent  Office  for  leave  to  amend  his 
specification  by  way  of  disclaimer.  The  application 
was  made  und(>r  BPction  19  of  the  Patents  Ai^t,  1883. 
It  has  been  held  that  the  power  given  by  that  section 
is  limited  to  amendment  by  way  of  disclaimer  as 
distinct  from  correction  ur  alteration.  Now,  it  is 
plain  that  the  court,  which  cannot  itself  amend  a 
patent,  has  a  discretion  in  the  matter,  and  in  order  to 
guide  the  court  in  the  exercise  of  this  discretion  it  ia 
convenient,  and  indeed  necessary,  that  the  court 
should  be  informed  generally  as  to  the  nature  of  the 
amendment  desired.  If  the  court  seee  dearly  that 
what  is  proposed  is  not  an  amendment  by  way  of  dis- 
claimer, the  court  ought  not  to  give  leave.  If  the 
application  is  made  at  a  stage  in  the  proceedings 
when  the  court  has  had  evidence  and  ia  in  a  position 
fully  to  appreciate  the  nature  of  the  invention,  the 
court  may  reasonably  refuse  leave  if  satisiied  that  the 
desired  amendment  by  way  of  disdain) er  can  produce 
no  good  result  to  the  patentee.  It  was  argued  that 
the  court  has  no  jurisdiction  to  grant  the  aiiplicatioin 
unless  it  is  satisfied  atKrmatively  that  what  is 
decired  wilt  be  amendment  by  way  of  disclaimer. 
I  feel  no  doubt  of  our  jurisdiction  to  give  leave  in 
the  precise  language  of  section  19.  In  my  opinion  it 
is  not  desirable  where  the  court  feels  nncertaiii 
whether  the  proposed  amendment  is  by  way  of 
disclaimer  to  refuse  to  send  it  to  the  proper  tribunal 
appointed  by  statute  to  decide  that  question.  This 
was  the  Wew  of  Bjrne,  J.,  in  In  re  (Jhatu^ood't  Patent, 
l*>  B.  F.  C.  3T1.  In  the  present  case  there  are  >ix 
claims  in  the  ptitent,  and  the  patentee  wishes  to 
strike  out  three  of  those  claims,  and  also  to  strike 
out  certain  passagfs  in  the  body  of  the  patent 
relating  to  the  claims  so  struck  out.  Primd  /aeit 
this  will  be  an  amendment  by  way  of  died  aimer.  It 
it,  however,  contended  that  the  jiatcnt  is  really  for 
one  single  process,  and  that  the  disclaimer  will  leave 
the  process  just  where  it  wis  before  without  in  any 
way  reducing  the  ambit  of  the  daim,  and  that  the 
patentee  wants  only  to  say  that  one  of  the  two 
results  which  he  asserted  that  his  process  would  pro- 
duce cannot  in  truth  be  produced,  Buckley,  J.,  has 
adopted  this  view,  and  has  in  effect  held  that  what  i» 
desired  is  amendment  by  correction  or  explanation, 
and  not  by  way  of  disclaimer.  I  am  not  satisfied  by  the 
mere  reading  of  the  specification  tbat  this  is  so.  And 
I  think  the  patentee  ought  to  be  allowed  to  apply  to 
the  proper  tribunal— that  ia,  the  Patent  OtBce — where 
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there  will  be  the  opportunity  of  gecnring  sucli  ei- 
plftD&tion  of  the  proceiis  and  of  the  language  need  m 
may  be  neceMary  to  enable  the  tribuQal  to  decide 
whether  ampudment  by  way  of  disclainier  only  ongbt 
to  be  allowed.  This  being  so,  I  think  it  better  not 
to  indicate  any  view  of  my  own.  The  applit'ation 
will  be  dealt  with  on  its  merits  and  without  any 
iotimation  from  thui  court  as  to  the  course  the 
Comptroller  ought  to  take.  It  will  be  necessary  for 
lu  to  hear  arguments  upon  the  terms  a^  to  ooBta  ani 
otherwige  which  ought  to  be  imposed  upon  the 
patentee  as  a  condition  ol  this  liberty. 

SxiaLiNO,  L,T.— I  entirely  agree,  I  think  that 
upon  an  appHc&tion  to  tlie  ocurt  under  lection  19  of 
the  Patenta,  &c..  Act,  1883,  for  liberty  to  apply  at  the 
Patent  Office  for  leare  to  amend  a  spp-oiflcstion  by 
way  of  disclaimer  the  court  has  no  concern  with  the 
terms  of  the  proposed  disclaimer  exoep'.  for  the  pur- 
pose of  guiding  it  in  the  exercise  of  the  diicretion 
conferred  by  the  aectioo  as  to  whether  liberty  shall  or 
shall  not  be  gi'^en ;  for  the  decision  whether  a  die- 
claitner  shall  be  allowed  or  not,  reeta  with  the  Patent 
Office,  and  not  with  the  court.  I  undergtand  that 
this  was  the  view  taken  by  Kekewich,  J.,  and  the 
Ootirt  of  Appeal  in  In  rt  ArmUrong'a  Puifnl,  H 
B.  P.  C.  763,  and  Byrne,  J.,  in  In  re  Chatiaood't 
Pattnt,  36  E.  P.  C.  371,  and  I  did  not  int-nd  to  take 
any  other  Tiew  in  the  case  "f  In  re  Omen's  Patent,  15 
B.  F.  0.  75^,  to  which  I  still  adhere.  I  ahould  like 
also  to  point  out  that  disclaimer  is,  according  to  the 
definition  given  by  Lord  Chelmsford  in  Rahton  v. 
Smith.  11  H.  L.  Cas.  223.  p.  254:  "  The  renuocta- 
tion  of  some  previous  claim  actually  or  apparently 
made  or  auppQied  to  be  made,"  In  the  present  case 
the  patentee  proposes  to  disclaim  three  out  of  sue 
heads  of  claim  contained  in  tbe  specification,  and  the 
proposed  disolaimar  prlmd  facie  falls  within  the 
definition.  Bat  whether  this  be  so  or  not,  and  I  atn 
not  expressing  any  concluded  opinion  upon  it,  I  am 
unable,  from  mere  perusal  of  tbe  specification,  to 
sjitisfy  myself  that  the  proposed  amendment  is  not 
one  b;  way  of  disclaimer  within  the  meaning  of  the 
statute.  Ani  in  theai;  circumstances  I  think  the 
patentee  ought  to  be  allowed  to  submit  the  question 
to  the  statutory  tribunal  by  which  such  questions  are 
to  be  decided. 

VAUaHAir  WrLLIAlia,   L.J.,  agreed. 

Apptal  ailowed  with  eoita  on  termt. 

SoUdtora  for  the  appellantt,  Hollam*,  8ont,  Ooward, 
i  Hawktlet/, 

Solicitors  for  the  respondents,  Wilton,  Briitowi,  li: 


Nov,  10. 


From  E.  B.  Div. 

(Collins,  M.B.,  and  Komer  and 
Hathew,  L.J  J.] 

Eiacojf   Iron   and   Locomotive   Works   r, 
FtmNSss.  (a.) 
CQiifiict  o/lawi — Bngliih  cornpani/ — Buaineti  earrieil  on 
in  foreign  ticUe—DeUt   ijicufred  aWoad — Cumpany 
wound  up — Shareholder  pertuiially  liable  for    dthU 
unihr  lau)  of  foreign  $taU — AtUmt/l  to  enfuree  pny- 
-  ment  in  Engliih  court. 

'  An  Engliah  company,  inoorporatcd  under  tht  Joint 
Stock  Companiei  Act*  at  n  limited  tompanij,  tuatformtd 
for  the  purpote  of  acquirinti  and  working  mine$  in 
{amonji  other  cmintrfei)  the  United  State)  of  America. 


(a.)  fieported  by  Ebbxinx  Bsm,  Esq.,  Bactistec- 
at-Lav< 


By  the  arttdtt  of  a$iociat{on  the  (i«r«cter»  uiere  tmpouiered 
to  do  all  thingi  tKceuar^  to  compli/  vtth  the  rtquiremmtt 
of  the  law  of  any  country  where  the  eomp'tny  might  earfy 
on  bitslnrsi.  The  cotapuny  acquired  and  worked  mine* 
in  the  Stale  of  California,  and  for  that  purpnet  the  rom- 
pnny  hai  to  he  reyisterrd  and  wa»  dulij  regiatrred  th^rr, 
and  it  incurred  drbta  there  in  the  piirehaie  of  machinery 
from  the  plaintifft  in  that  etate..  By  the  law  of  the  Slate 
of  California  each  atockholder  of  a  earfioratioa  it  made 
individttallg  liable  f«r  debts  eontracfed  for  by  the  e^r- 
poration  according  to  the  prvporti'in  which  his  hulking 
hears  to  the  whole  of  the  tuhtcribed  capital  of  the  com- 
pany.  The  company  having  beanne  intnlvent,  the  ptain- 
tifi  tued  the  defendant,  a  th'trehnlder  of  the  company,  in 
this  country,  for  hit  proportioit  of  the  price  of  the 
machinery. 

Hvid,  that  the  defendant  Wat  not  liable,  as  the  facts 
did  not  show  that  he  authorised  the  company  to  enter  into 
contracts  in  California  to  as  to  pledge  hit  perioital  credit 
for  the  price  of  the  goodi  tapplied,  and  the  general  power 
given  by  the  mrmoranditm  and  articles  </  lusoeiation  In 
the  directors  to  carry  on  butiuet*  in  foreign  countries  wa* 
subject  to  the  fundamental  condition  of  a  limited  Uability 
on  the  part  of  the  ehareholderi,  the  company  Iteing 
registered  in  England  as  a  Umitcfl  joint  stack  companf/. 

Deeiti'm  0/ Kennedy,  J.  (1  iT,  B.  3(M,  53  IT.  R  Dig. 
2fi),  affirmed. 

Appeal  by  the  plaintiffs  from  a  judgmvit  of 
Kennedy,  J, 

The  plaintiff  company  sought  to  recover  from  Sir 
Christopher  Fumess,  M.P.,  a>  a  shareholder  in  the 
Copper  King  (Limited)— a  company  incorporated  and 
registered  in  England  aa  a  joint  stock  company  under 
the  Companies  Acts.  1S62  to  189S,  which  owned 
mbiiug  property  and  carried  on  business  in  Calif omta 
— a  sum  of  money  in  respect  of  work  done  for,  and 
good*  supplied  to,  that  company  in  California  by  the 
plaintift'  oompaiiy. 

The  plaintiff  company  was  incorporated  in  California 
and  there  carriei  on  the  buiiness  of  gen»nil  machinery 
manufacturers. 

In  1S*02  tbe  plaintiff  company  supplied  m*obuiery 
to  and  did  work  for  the  Copper  King  (Limited)  to  the 
value  of  10  OOOdols.  which  had  not  been  p«d  for 
when  that  co'upany  was  wound  np.  According  to 
Calif oraian  law  a  shareholder,  although  he  had  paid 
all  bis  calls,  remained  personally  and  individually 
liable  in  proportion  to  hia  holding  for  the  debts  of 
the  company  in  which  he  was  a  shareholder :  and  the 
plaintiff  company  claimed  that  the  Copper  King 
^Limited}  havmg  conformed  to  the  laws  of  California, 
Sir  Christopher  Fumess  as  a  shareholder  was  respon- 
sible for  his  portion  of  the  debt  mentioned  above. 

For  the  defence  it  was  contended  that  the  question 
of  liability  must  be  determined  entirely  by  Kngtish 
law,  and  that  as  the  liability  of  the  shareholders  in 
the  Copper  King  (limited)  was  limited  strictly  to 
paying  up  in  full  for  tfaeir  shares  under  the  Companisf 
Acts,  the  action  was  not  maintainable. 

At  the  trial  Kennedy,  J.,  held  that  the  defeud&nl'f 
liability  was  limited  by  the  Companiei  Acts  under 
which  the  Copper  King  (Limited)  was  regiaterfd,  and 
that  an  English  tourt  could  not  recognize,  therefore, 
as  a  vabd  cauae  of  action  a  claim  in  respect  of  debti 
of  'he  company  arising  by  virtue  of  the  law  of  a 
foreign  country  which  was  inconsistent  with  the  ahar*- 
holders'  liability  according  to  English  law,  and  that 
any  proceedings  by  the  plaintiff  company  to  enlarge 
the  liability  of  a  shareholder  beyond  that  iiied  by  the 
constitution  of  the  company  must  be  held  is  an 
English  court  to  be  ullrr!  vires.  He  aooocdi&gly 
gave  judgment  for  the  defendant. 

From  mat  judgment  the  company  appealed. 

I     Morttagv^  Lush,  K. C,  aud  Ernett  Poltock,  iT.C'.,  tot 
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the  plftintiSa. — The  cause  of  action  sgamst  the 
defendant  ia  a  tranaitory  csuae  of  action,  and  aa  he 
dearly  would  be  liabln  to  contribute  to  the  debt  in 
OalifoTsia,  he  is  clearly  liable  here.  Undar  the  laws 
of  that  (tate  a  company  muat  he  registered  there 
before  it  is  allowed  to  carry  on  busmesii,  and  the 
Copper  Kiag  (Limited)  was  so  regiaterad.  Instead 
of  adopting  the  roundabout  procedure  of  obtaining  a 
judgment  against  the  defendant  in  California  and 
then  suing  on  that  judgment  berp,  the  plaintiff 
c  'mpony  have  brought  the  actioa  here.  The  articles 
of  auociiatiou  "empowi-r  the  C'>rupuay  to  carry  on 
bxiiiiieM  abroad  and  to  take  any  such  step  aa  might 
be  necesflary  to  comply  with  any  statutory  enactment, 
role  or  regnlation  iu  any  country,  colony,  or  place 
where  the  company  might  carry  on  business."  The 
articles  of  associiiton  are  binding  on  the  defendant, 
and  by  those  articles,  the  company  being  empowered 
to  carry  on  business  in  California,  and  for  that  purpose 
being  registered  tht're  acuoniiag  to  Californian  law, 
the  defendant  along  with  the  other  shareholders  is 
rendered  liable  personally  for  the  debts  of  the 
company  contracte<l  there  in  accordance  with 
Californian  law.  The  fact  that  the  company  had  been 
nagiatored  and  was  carrj'ingon  busin'ss  iu  California 
would  ptr  M  be  suffioient  to  cuako  tbe  defendant  as  a, 
Bhar>-bolder  personally  liable  for  ita  debt  without  any 
specific  notice  being  given  him  as  to  his  increased 
Imbility :  Banli o/  Auttralatia  v.  Hnrdini/,  9  0.  B.  661 ; 
Batik  of  AuBtriiliiiiit  y.  AVm,  IG  Q  B.  717;  Cnpin  v. 
Ad'ii,»on.2i  W.  E.  85,  L.  E.9  Ex.  'iio,  1  Ex.  D.  17.  The 
defendant  in  fact  made  the  company  his  agent  to 
ioour legal  liability  on  his  behalf.  The  memorandum 
of  assccintion  is  wide  e  ough  to  support  this  proposi- 
tion, for  it  includes  power  to  do  '•  all  other  things 
incidental  or  condudre  to  the  attainment  of  thq  above 
objects  " — i'.e ,  the  carrying  on  of  the  mining  businesH 
in,  among  other  parts  of  the  world,  the  State  of  Cali- 
fornia. In  Lindley  on  Oompaniea  (6th  ed.),  vol.  3, 
p.  1222,  it  is  said  "  the  right  of  a  corporation  to  sua  in 
a  foreign  country,  as  well  as  its  right  to  contract  in  a 
foreign  country,  are  both  based,  not  on  the  law  of  the 
stato  creating  Uie  body  corporate,  but  on  tbe  extent 
to  which  the  foreign  country  chooses  to  recognize  that 
law."  Tbe  learned  author  adds ''that  it  is  cnriona, 
howoTer,  that  this  point  should  never  hare  been  dis- 
ctMsed  or  formally  decided  in  this  country  "  :  fee  also 
Story  on  Conflict  of  Laws  (Sth  ed.),  •.  106,  p,  175, 
note.  Tbe  point  that  hat  really  to  ba  decided  ia 
whether  tbe  law  of  California  imposed  upon  the  de- 
fendant a  liability  inconeigtent  with  the  coostitutioQ 
of  the  company ;  for,  if  it  was  inconsistent,  it  would 
not  be  enforceable  in  this  country.  It  ie  impossible  to 
bold  that  the  law  of  California  is  inconsistent  with 
the  constitution  of  the  coiupany,  having  regard  to  the 
objeot  witli  which  that  company  was  formed.  The 
case  of  Pinnty  v.  NeUon,  (1901)  183  U",  8,  E^p.  Ui,  is 
in  point.  Kennedy,  J.,  overlooked  a  passage  at  p.  146 
of  the  report  which  shows  that  under  the  law  of  the 
State  of  Coloraio  there  ia  a  hmitation  of  Uability  of 
■hAreholdara  of  a  company.  It  is  clear  that  if  the 
defendant  knew  the  law  of  CoUforaia  and  agreed  to 
the  company  trading  th(=re,  be  would  be  bound  by 
that  Uw,  although  it  was  not  expressly  mentioned  in 
tbe  article's  of  association.  Tbe  defendant  as  a  share* 
holder  authorized  the  directon  to  take  aU  necessary 
steps  to  comply  wiih  any  statutory  enaclmeots  in  any 
conntiy  where  the  company  might  carry  on  business, 
&ild  whether  the  defendant  knew  of  this  personal 
]iat>ility  cast  on  him  by  the  law  of  California  or  not 
he  is  bound  by  it :  Lloyds.  Ouihert.  (1S65)  L  E.  1 Q.  B. 
115;  Mrttytt  v.  FaMijat,  1  Smith's  leading  Cases 
{ nth  ad.),  p.  627. 

/.  J.  Hamilton,  K.C.,  and   D.  C.  Ltek,  for  the 
defeodact,  were  not  heard. 


COLLISS,  M.B. — This  is  an  appeal  from  a  judgment 
of  S«-nnfdy,  J.,  upon  what  is  the  modern  equivalent 
for  a  demurrer,  as  a  qnestion  of  law  has  been  raised 
upon  the  pleadings  before  the  facts  of  the  caae  are 
definitely  iiscertained.  We  have,  therefore,  to  decide 
this  point  upon  the  facts  aa  they  are  stated  in  the 
pleadings,  and  those  facta  are  shortly  these  I  The 
defendant  was  a  member  of  a  limited  company 
registered  under  the  Companies  Act,  1S62-1898,  and 
among  tbe  objects  for  which  the  company  was  in- 
corporated were  these:  "(a)  To  acquire  any  gold, 
copper,  silver,  or  other  mines,  mining  rights,  and 
auriferous  land  in  the  United  States  of  America, 
Australasia,  and  elsewhere,  concessions,  grants, 
decrees,  rights,  powfra,  privileges,  or  contracts  from 
any  government,  company,  state,  aovereign,  or 
authority,  supreme,  municipal,  local,  or  otherwise, 
which  might  seem  to  the  said  company  capable  of 
beiug  turned  to  account  and  to  work,  develop,  carry 
out,  exercise,  and  turn  to  acconnt  the  seme ;  (ft)  to 
search  for,  prospect,  examine,  and  explore  any 
territories  and  pltu:es  in  the  tlnited  States  of  America, 
Anstralaaia,  and  elsewhere,  and  to  emplov  and  equip 
expeditions,  explorers,  experts,  and  other  agents; 
(e)  to  search  for,  crush,  win,  get,  quarry,  smelt, 
calcine,  refine,  dress,  ani-ilgamate,  manipulate,  and 
prepare  for  n.arket,  auriferous  quirts  and  ore 
and  mineral  substances  of  all  kinds,  whether 
uuriferous  or  not,  and  to  carry  on  any 
mHtallurgioal  operations  which  might  seem  con- 
du^dve  to  any  of  the  said  company's  objects;  (if)  to 
I>urGbaBe,  hire,  or  otherwise  acquire,  nse,  maintain, 
sell,  exchange,  or  otherwise  d^al  with  or  dispose  of 
and  torn  to  account  engines,  wagons,  steam  and 
other  ship],  barges,  plant,  machinery,  live  and  dead 
stock,  hides,  shins,  fat,  and  other  animal  products, 
implements,  stores,  and  materials  of  every  kind 
requisite  for  any  of  the  purposes  of  tbe  said  company, 
and  to  acquire  by  purchase,  lease,  or  otherwise  any 
lands  or  buildings,  real  or  personal  property,  ease- 
ments, rights,  or  privileges  which  the  said  company 
might  think  suitable  or  convenient  for  any  purpoaea 
of  ita  business  ;  (e)  to  carry  out  all  or  any  of  the 
foregoing  objects  in  any  parts  of  the  world,  and 
either  as  principals  or  agents,  or  in  partnership  or 
conjuDction  with  any  other  person,  firm,  association, 
or  company ;  { /)  to  do  all  such  other  things  as  were 
incidental  or  conducive  to  the  attainment  of  tbe  above 
objants." 

By  article  ST  of  the  articles  of  association  the 
directors  were  empowered  (b)  "to  appoint,  in  order 
to  execute  any  instrument  or  transaat  any  busiuess 
abroad,  any  person  or  persons,  the  attorney  ot 
attorneys  of  the  hoard  or  the  said  company,  with 
auch  powers  as  they  deem  tit,  including  power  to 
appear  before  all  proper  authorities  and  make  all 
necessary  decUratious  so  as  to  enable  the  company's 
operations  to  be  validly  carried  on  abroad.  (L)  To 
do  all  Duch  other  things  and  take  such  steps  as  might 
be  then  or  might  at  any  time  l.>ecome  necessary  so  as 
to  comply  with  any  statutory  enactment,  rule,  or 
regulation  in  any  country,  colony,  or  place  where  the 
company  might  carry  on  business,  or  where  all  or 
any  of  the  property  and  undertaking  of  the  company 
might  be  situate." 

The  company,  with  a  visw  to  carrying  on  business 
in  California,  caused  itself  to  be  registered  there,  and 
the  law  of  that  state  imposes  on  companies  trading 
there  certain  conditions,  one  of  which  is  that  no 
corporation  organized  outside  the  limits  of  the  state 
shall  be  aUowed  to  transact  any  bus  ness  within  tbe 
state  on  more  favourable  conditions  thsn  are  pre- 
scribed by  law  to  similar  oorporatioos  organized  aoder 
the  laws  of  the  state.  Therefore  the  company,  as  a 
condition  precedent   to  its  carrying  on  bus'ness  in 
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Galifo^li(^'had  to  be,  and  was, » gistered  in  Oalif oroia. 
Another  condition  waa  that  each  stockholder  was 
individnaUy  and  personally  liable  for  such  proportion 
of  its  debts  and  liabilitiea  as  the  amount  of  stock  or 
shares  owned  by  him  bears  to  the  whole  of  the  snb- 
soribed  capital,  atock,  or  shares  of  the  corporation, 
and  any  creditor  of  the  corporation  may  institute 
joint  or  several  actions  against  any  of  its  stockholders 
for  the  proportion  of  ue  claims  payaUe  by  each. 
There  is,  farther,  a  provision  to  this  e£feot:  "The 
liability  of  each  stocknolder  of  a  corporation  formed 
nnder  the  laws  of  any  other  state  or  territory  of  the 
United  States,  or  of  any  foreign  country,  and  doing 
business  within  this  state,  shall  be  the  same  as  the 
liability  of  a  stockholder  of  a  corporation  created 
under  the  coDstituti  n  and  laws  of  tms  state." 

It  appears,  therefore,  that  by  the  law  of  the  State 
of  CiJifomia  a  remedy  is  given  to  a  creditor  of  a 
company  not  merely  against  the  company  witii  which 
the  contract  waa  made,  but  against  the  indtvidual 
shareholders' in  proportion  to  their  holdings  in  the 
company.    That  inoividual  liability  could  not,  and 
does  not,  arise  by  reason  merely  that  the  person  is  a 
sb«reholder  of  the  company,  and  if  it  is  to  be  held 
that  by  reason  of   the  company  of  which  he  is  a 
member   entering   into  contacts   and   carrying    on 
business    in    California,   his   liability  as  a    member 
of  that  company    is   altered,   it   must   be   on   the 
ground   that  he    had   authorized   the  Oompany  to 
carry  on  business  there  on  the  torms  that  he  should 
beome  liable  according  to  the  law  of  Cidifoniia, 
and  not  according  to  tbe  constitution  of  the  company 
of  which  he  was  a  member.    I  do  not  express  any 
opinion  as  to  how  the   case  would   stand   if  the 
defendant  were  shown  to  have  in  fact  assented  to  the 
comptCay  carrying  on  buiinesi  in  Cilifomia  on  the 
the  torms  that  he  shoild  incur  person  il  liability  in 
accordance  with  the  law  of  that  stato.    If  it  were 
shown,    or   if    facts   were  proved    from    which    it 
cTold  be  inferred,  that  he  had  authorised  the  mode  of 
tr«ding  under  the  particular  conditions  which  imposed  , 
liability  on  him,  tiie  case  might  be  different.    It  ia  not, 
however,  neoeasary  to  decide  that  point,  because  in 
this  cue  it  is  sought  to  infer  liabuity  merely  from 
the  provisions  ia  the  mtmorandam   of   assodvtbn 
under  which  the  company  caused  itaelf  to  be  regis- 
tered  in    California  ad  carried  on  business  there. 
Bat  can  the  court  from  the  provisions  in  the  memo- 
randa m  and  articles  of  association  of  the  company, 
and  the  fact  th«t  the  company  did  carry  on  business 
in  California,  infer  the-e  is  tus  personal  liability  on 
the  defendant  P    In  my  opinion,  upon  these  facta  the 
court  eannot  do  so,  and  ought  not  to  infe'-  that  the 
detendaot   had  given  authority  to  the  directors  to 
pledge  his  credit,  as  has  been  suggested  by  Mr.  Lash 
tor  the  pltiotiffis.    In  my  opinion  it  is  not  proved  as 
a  fact,  nor  do  the  facts  as  stated  grcund  any  such 
inference.    I  entirely  agree  with  my  brother  Kennedy 
that  it  might  be  that  there  was  a  general  power  given 
to  the  company  to  carry  on  business  m  a  foreign 
country,  but  underlying  that  power  was  the  fonM- 
mental  fact  that  the  company  was  a  limited  liabiUty 
company,  and  that  such  power  must  bt  taken  as 
not  mconsistent  with  the  constitution  of  the  company. 
It  could  not  be  inferred  from  the  mere  fact  of  tiiose 
powers  that  the  company  was  released  from  the  under- 
lying cmdition  of  its  existence.    Tbe  memorandum 
and  articles  of  auociation  of  the  company  authorized 
the  limited  company  to  carry  on  business  abroad,  and 
they  only  aathorizad  it  subject  to  that  condition  of 
limited  liabili^.    Certain  authorities  have  been  cited. 
All  the  English  authorities  are  ccmiistent  with  the 
view  whiohl  have  expreaaed.    In  two  of  the  oases — 
Bank  .of  Awiralatvk  v.  Harding  and  Bank  of  Auttra- 
la$ia  V,  Nia$ — ^the  ahaieholders  were  held  UaUe,  but 


in  each  case  tiie  shareholder  was  made  liaUe  as  having 
expressly  authorized  the  act.  In  0(wn  v.  Adamtom 
it  was  held  that  the  defendant's  liability  was  to  be 
measured  by  the  authority  given  by  him  to  the  com- 
pany or  its  directors.  It  was  then  said  that  a  deoiskm 
in  the  American  conrts  went  the  other  way.  That 
case — Pinney  v.  Ndton — ^is  diatinguiahaUe,  in  mv 
opinion,  upon  the  ground  atoted  by  Eennedy,  J. 
There,  by  the  constitution  of  the  company  itaelf,  tbece 
were  provisions  from  which  the  court  inferred  an 
express  contract  that  the  buiiness  of  the  ccHnpaay 
should  be  carried  on  in  a  named  foreign  state,  aad 
every  member  of  the  company  must  be  taken  to  have 
authorized  the  company  to  carry  on  buaioess  there 
with  all  the  attendant  liabilities.  That  waa  the  infer- 
ence of  fact  which  waa  drawn  in  that  caae,  whether  it 
waa  right  or  wong.  There  are  no  facta  here  from 
which  we  can,  or  ought  to,  draw  auoh  an  inference. 
It  seems  to  me,  therefore,  that  the  decision  of  th« 
learned  judge  waa  right  and  this  appeal  must  be 
dismissed. 

BouKB,  L.  J. — ^I  agree  with  the  jndgmenta  of  my 
brother  Eennedy  and  my  lord.    The  sole  question  is 
whether  in  the  ciroumstaiioea  stoted  in  the  pleadings 
the  defendant  must  be  taken  bjr  implied  authority  to 
have  contracted  with  the  pLuntifll  to  be  liable  iodi- 
viduaUy  for  a  portion  of  the  debt  due  to  them  from 
the  Copper  King  Co..  of  which  he  was  a  shareholder. 
I  need  only  aay  that  in  my  opinion  the  facts  fail  to 
estoblish  any  such  authority  or  conta«ct.    There  are. 
admittedly,  no  facts  that  could  be  relied  upon  ia 
support  of  that  proposition  bevond  the  mere  fact  that 
th-t  defendant  became  a  shareholder  in  the  company 
with  the  powers  conferred  upon  it  by  the  memoran- 
dum aad  articles  of  association,  aad  that  the  company 
carried  on  business  in  California.    In  my  view  the 
memorandum    and    articles    of   aaaociation,    rightly 
construed,  cannot  be  treated  as  an  authority  by  vrery 
shareholder  of  the  company  to  the  company  or  its 
directors  or  agents  to  carry  on  buainesa  m  a  fcragn 
country  ao  aa  to  make  the  shareholder  liable  ba^^aad 
the  limited   liability  under  whidi  he  came  aa  a 
member  of  the  company  by  virtae  of  the  Aig^liah  kHr. 
If  this  be  the  correct  view — aad  it  appears  to  me 
clear  that  it  is— the  H>peal  fails.    If  tiiere  waa  no 
authority  to'  the  company  to  enter  into  a  contract 
with  the  plaintiffs  so  as  to  render  the  defendant  lisMe 
aa  snggested,  there  is  dearly  no  contract  rendering 
him  mtble  to  the  plaintiffs ;  and,  if  so,  there  is  no  waj 
by  which  the  defendant  can  be  made  liable  in  tins 
crantry.    As  ha«  been  frequmtly  pointed  out,  the 
shareholder  and  the  company  are  different  entities. 
A  judgment  obtained  against  a  company  does  not 
affect  the  shareholder,    u  is  not  a  judgment  against 
the  shareholders.    If  the  shareholders  aad  the  com- 
pany are  regarded  as  two  different  entities,  no  foreign 
country  comd  make  a  law  which  would  be  enforce- 
able in  this  country  if  the  oonroaay  teaded  in  tiiat 
foreigm  country,  to  the  effect  that  the  sharehoMeiB 
would  from  that  fact  alone   be   held   to   ceninet 
personally  so  as  to  render  themselves  liable  upon  the 
engagements  of  the  company.    The  decision  of  tbe 
learned  judge  appears  to  me  to  bs  perfeotiy  rig^ 
and  consequently  the  appe  d  fails. 

Mathew,  L  J. — I  am  of  the  sane  opi^aa.  The 
fundamental  rale  nnder  which  the  company  of  which 
the  defendant  is  a  member  is  carried  <m  in  Eo^andis 
that  the  personal  credit  of  a  riiar^Alder  oamot  be 
pledged.  It  is  said  tiiat  the  memraandnm  aad 
articles  of  aaaooiatioB  reedad  ibat  fundamental  fda- 
oipte  and  enable  the  company  to  carry  on  its  hosusis 
abroad  aa  If  the  company  were  not  registstejl  in 
E^land  as  a  limited  company,  aud  thersfore  aa  if 
the  liability  of  the'  shareholders  waa  unlimited.    To 
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eatai^liB}!  that  propoBiticm — and  I  will  ouume  that  it 
GOtdd  be  established — it  would  be  necanBary  to  show 
an  implied  authority — for  there  is  clear!]^  no  express 
authority — given  by  the  shareholders  to  the  company 
to  eater  into  contracts  abroad  bo  as  to  render  them 
perBonally  liable  thereon  to  the  foreign  creditors. 
The  plaintiffs  in  this  case  fail  to  show  even  knowledge 
on  the  part  of  the  defendant  of  the  existence  m 
California,  where  the  work  of  the  company  was  being 
carried  on,  of  a  law  baring  that  effect,  and  they  are 
iinnble  to  show  any  request  or  assent  by  the  defend- 
ant.  I  am  wholly  unable  to  find  any  implied  authority 
of  that  sort,  much  less  any  request  to  the  company  to 
enter  into  contracts  abroad  with  that  result.  That 
being  ao,  it  seems  clear  that  the  appeal  fails. 

Apptal  diimiutd. 

Solicitors  for  the  plaintiffs,  Bal/our  Allan  *  North. 

SolicitoM  for  the  defendant,  W,  A.  Crump  *  Son. 


Keke^ch'.'j.  f  Ja""-  26  ;  Feb.  1. 

Tn  re  OA8KE1.T,  AND  Walters'  Coktract.  (n.) 

Convict — Fttony — AdminiitratnT  of  cniwict's  ■priiprrtif — 

Eniite   tail— Power   of    miminislriitor   to   dUenfail— 

For/titure  .Ut.  1870  (33  .(;  3*  Vid.  r.  23),  »».  10,  12. 

A  fitrson  appoiuled  undtr  tht  FurfeiOire  Ael,  1S70,  to 

bi  aitmuiiitrator  of  a  convict'a  proptrty  for  the  Irrm  of 

tht  omirirt'i  di'tabiiily  it  not  comprtntt  to  di^tntail  an 

afote  tail  vested  m  him  us  administrator. 

Adjonrned  snmmonp. 

This  was  a  purchaser's  summona  under  the  Vendor 
and  Purchaser  Act,  1874, 
The  facta  w*re  as  follows  : 

On  the  1 5  th  of  March,  190.5,  Charles  Francis 
Thomas  iraa  eonvieted  of  felony  and  sentenced  to  three 
ysftts'  penal  servitude. 

On  the  Ut  of  June,  190J,  the  then  Home  Secretary 
commit  tod  the  custody  and  tuanagement  of  the  con- 
riot's  property  to  Frank  Hill  Gaakell  (hereinafter 
called  the  vendor)  during  his  Majesty's  pleasure  for 
the  purpose  of  dealing  with  the  estate  and  interest  of 
the  oonrict  in  the  manner  prescribed  by  the  pro- 
visions of  the  Forfeiture  Act,  1H70.  The  property  of 
the  convict  at  the  date  of  hie  oonriction  included  a 
rent-charge  of  £300  a  year  to  which  htj  was  entitled 
tor  an  estate  tail. 

By  an  indenture  of  the  oth  of  July,  1905,  the 
vendor  purported  to  bar  his  estate  tail  in  this  rent- 
charge, 

By  a  contract  for  Sile  dated  the  3rd  of  November, 
^0,  the  vendor  agreed  to  sell,  aud  William 
Walters  agreed  to  purchase,  the  rent-charge  in  foe 
simple. 

The  said  William  Walters  objected  to  the  title  of 
the  vendor  on  the  ground  that  the  forfetttire  Act 
does  not  confer  power  ou  the  adoiitiistrator  of  a  oon- 
TOfs  property  to  diseatial  an  estate  tail  of  the  convict, 
and  he  took  out  this  summons  for  a  decla'ation  that 
the  vendor  had  not  shown  a  good  title. 

The  queation  to  be  dectdeti  turned  upon  the  con- 
^"Wtron  of  sections  10  and  12  of  the  Forfeiture  Act. 
Section  10  provides  that  "upon  the  appointment  of 
toy  such  adnunistrator  in  manner  aforesaid  all  the 
Wftl  and  personal  property,  including  ctoitt  in  action. 


(«►)  Beporled  by  P.  John  Bolahb,  Esq.,  fiairister' 
'  at-Law. 


to  which  the  convict  named  in  such  appointment  waa 
at  the  time  of  his  conviction,  or  shall  after  vards, 
while  he  shall  continue  subject  to  the  operations  of 
this  Act,  become  or  be  entitled,  shall  vest  in  such 
administrator  for  aU  the  estate  and  interest  of  such 
convict  therein." 

Section  12  provides  that  "  the  administrator  shall 
have  absolute  power  to  let,  mortgage,  sell,  convey, 
and  transfer  any  part  of  such  property  as  to  him  shall 
seem  fit," 

Tyldealey  Jones,  for  the  purchaser.— Express  words 
are  necessary  to  enable  the  administrator  of  a  c  invict 
to  disnntail  his  estate  tail.  Under  the  Bankruptcy 
Act,  1SS3,  the  trustee  in  bankruptcy  it  given  the 
power  by  section  06,  sub-nectton  a,  to  deal  with  the 
estate  tail  of  the  bankrupt  "  iu  such  manner  as  the 
bankrupt  might  have  dealt  with  it."  It  is  evident, 
therefore,  that  the  Legislature  considers  such  expresa 
words  to  be  necessary.  In  the  Forfeiture  Act  no 
such  express  words  are  used,  and  the  vendor  was  not, 
therefore,  competent  to  disentail  the  estate  tail ;  /n 
re  Starkie,  3  Myl.  &  K.  247  ;  Siurgit  ▼.  Morse,  8  W,  E 
737.  2  D.  F.  &  J.  223. 

S.  fl.  Enrle,  for  the  vendor,— The  powers  given  to 
the  administrator  of  a  convict's  estate  by  the 
Forfeiture  Act  are  very  wide  and  must  be  taJcen  to 
include  the  power  to  disentail  an  estate  tail.  The 
clause  in  the  Bankruptcy  Act,  1  HS'J,  appeared  in  the 
flrst  Bankruptcy  Act,  and  has  been  copied  into  every 
Bankruptcy  Act  since.  No  inference  can.  therefore, 
be  dr*wn  by  its  appearing  in  the  Act  of  1883  :  Carr 
V,  Aiidfrion,  fil  W.  B.  165,  [1903]  1  Oh,  90. 

Eeexwich,  J.,  in  giving  a  considered  judgment, 
said  that  <h«  proper  answer  t  >  the  objection  depended 
ou  the  c  nstrucbun  o*  the  stat-ite.     It  was  competent 
for   Parliament  to   provide  that    the    administrator 
should  burn  the  right  claimed  by  him,  but  undoubtedly 
express  words  were  required  for  the  purpose.      What 
was  vested  in  the  cou'iut  was  an  esta'e  in  fee  determin- 
able by  the  entry  of  issue,  and  according  to  all  canons 
of  construction  nn  general  words  would  aufilco  to  vest 
in   the  administrator  a  fee  simple  absolute.      As   a 
general   rule,   in  construing  an  Act  of  Parliament 
purporting  to  amend  the  law,  it  is  right  to  ascertain 
and    bear    in     mind     what     the     law     was    prior 
to     the     amendment,    but    in    this    case     the     old 
law    does    not    render   much    assistance    in    deter- 
mintog  the  intention  of  the  Legi-Iature.     The  old 
law,    which     will     be     found    stated    in    Viner's 
Abridgment  under  the  head  of  "  Forfeiture  (t)  "  dooa 
not  lend  any  countenance  to  the  view  thst  the  Legis- 
lature contemplated  thn  vesting  in  the  administ rotor 
the  extensive  power  which   is   contended  for  on  his 
behalf.     Section  10  of  the  Act  provides  that  all  the 
real  and  personal  pri  pcrty  of  the  convict  shall  vest  in 
the   adtmnistrstor  for  all  the   estate  and  interest  of 
such  convict  therein,  and  section  12  gives  him  absolute 
power  to  sell,  convey,  and  transfer  any  part  of  such  pro- 
perty.    It  is  clear  on  the  construction  of  section  12 
that  the  administrator  can  sell,  convey,  and  transfer 
only  that  wtiich  is  vested  ba  him,  and  that,  according 
to  the  equally  clear  constniction  of  section  10,  is  only 
the    real    and    personal     property    of    the     convict 
which    is   vested  in   the   administrator    for   all    the 
estate  and  intereit  of  such  convict  therein,  and  not 
for    any    other    estate    or    interest.        The     legal 
oonseqnencB  of   this    is   that  the   administrator    has 
vested  in  him  and  can  sell  a  fee  simple  del«rniinab1e 
and  not  a  fee  simple  absolnlt!.      The  Bankruptcy  Act, 
188^^,  following  the  lines  of  such  preceding  statutes 
as  contain  similar  provisions,  expressly  enables  the 
trustee  to  deal  with  any  property  to  which  the  bank- 

Irupt  is  beneficially  entitled  ns  tenant  in  tail  in  the 
same  manner  as  the  bankrupt  might  have  dealt  witb 
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it,  and  it  ia  a  Bonod  argnment  tbat  thii  would  not 
have  been  done  if  tte  provision  for  veating  the  pro- 
perty of  tbe  bankrupt  in  the  trusteo,  which  id  oouched 
in  M  wide  langua;;e  as  that  employed  in  the  For- 
feiture Act,  had  already  given  the  trustee  the  power 
thus  conferred.  This  view  is  stronijly  confirmed  by 
the  authorities ".  see  In  re  Starkie  and  Sturgis  v.  Mnrit, 
and  especially  the  concluding  remarka  of  Turner, 
L.J.,  in  the  latter  case. 

Object  ion  ttphtld. 

Solicitors  tor  the  parohaier,  Fhld,  Soicot,   tt  Co., 
for  CoUint  it  Woodg,  SwMnsea. 

Solicitors   for    the    vendor,  Otbioii    ifc  Wtldon,  for 
Gathtli,  Cardiff. 


Di».       \ 
Eady,  J.  f 


Jan.  16,  20,  SO;  Feb.  8. 


CUau 
Swinfen  Eady 

/)!  re  LoNijo-v  United  TaAMWAYS  Act,  1900.  (a.) 
Land)   Ulitusts   Acts  — Vendor  and  pureftaaer — Sah  of 

cnpyhohh  —  l'endoT  di/imj  ba/nrt  eompUtion —Fine  on 

admittance  of  rcndor'a  heir —  FcnJor'*  cottt  o/  title — 

Lands  Chtuiset  Cotiiolidalion  Ar.t,  18i5  (8  it  9  Vitt,  c, 

18),  ».  82. 

A  cvmpany  agrted  to  piirchaie  copyholds  iindrr  the 
Lands  Olatuet  .lcf».     Veiidor  died  bt/ore  eompUtion. 

Hdd,  that  the  eompanif  were  bound  to  pay  the  coitt  of 
ctimtiiutiiiij  a  propT  iiersnn  to  conuey,  induditig  the 
costs  of  proeurii-tj  the  admission  of  the  vender's  heir  as 
ttnant  and  the  fine  payable  thereun. 

In  re  Liverpool  Improvement  Act,  16  IF,  It,  667,  5 
£q  282  ;  In  re  Dublin  (South)  City  Market  Co.,  25 
i.  R.  Ir.  265  ;  In  re  Lloyd  and  North  London  Bail- 
way  Act,  1861.  -14  W.  R.  522,  [1896]  2  Oh.  397;  and 
In  re  Bear  Island  Defence  Works  and  Doyle,  [1903] 
I  Ir.  R.  164,  applied. 

Summons  to  review  tasatioQ, 

This  was  a  summons  askiDg  that  it  might  be 
decided  whether  the  master  was  right  Id  alt  owing  in 
the  taxation  of  a  purchase  under  the  Lands  Olauies 
Act«  a  sum  of  £255  16«.  6d.  paid  for  fine  and  fef's  to 
the  Steward  of  the  Manor  of  Hampton  Court  on  the 
30th  of  December,  lOOi. 

By  an  agreement  dated  the  10th  of  February,  190J, 
and  made  between  Charlei  Keroot  Butt  as  vendor  of 
the  one  part  and  the  London  United  Tram  ways  (ISOl) 
(Limited)  of  the  ot^ier  part,  the  vendor,  as  trustee  of 
the  niU  of  William  Babb.  agreed  to  sell  and  the  com* 
paoy  agreed  to  purcbiisc  the  inberitauue,  according 
to  the  custom  of  the  Honor  and  Manor  of  Hampton 
Court,  of  certain  lands.  Tho  premises  were  expressed 
to  be  sold  subject  to  all  quit  and  other  rents  and 
incidents  of  te&urc  stfeoting  the  same,  and  the  pur- 
chase was  to  be  completed  by  the  Jth  of  April,  1903, 
and,  if  not  then  completed,  the  company  were  to  be 
at  liberty  to  take  possesion  at  any  time  after  that 
date  upon  depositing  tbe  purchase -money  and  com- 
pensation in  Parr's  bulk.  Lastly,  the  company  were 
to  pay  "  the  vendor's  costs  of  title  and  conveyance  as 
provided  by  the  Laod  Clauses  Act.  1845." 

The  purchase  was  not  completed  on  the  4th  of 
April,  1903.  but  the  company  took  jtossession  of  the 
property  under  the  contraut.  The  reason  for  the 
delay  was  chiefly  that  on  delivery  of  the  abstract 
objections  were  taken  to  the  title  which  the  vendors 
alleged  were  unnecessary. 

On  the  27th  of  October,  1903,  the  vendor  diad,  and 
(m  the  20tli  of  December,  1904,  the  vendor's  ciutom- 

(a.)  B«ported  by  C.  H,  Gabsbk  Ndad,  £s<i., 
Barrister-  at-La  w. 


ary  heir  wu  admitted  in  order  that  be  °ught 
surrender  to  the  use  of  the  purchasers.  The  fine 
payable  thereon  was  £2o0,  and  there  were  also  costs 
of  th«  admittance. 

The  question  raised  was  whether  this  amount  cams 
within  the  eipreesioa  in  the  contract  "  vendor's  costs 
of  title  and  conveyance  as  provided  by  the  Lands 
Clauses  Act,  1845," 

Christopher  James,  for  the  company,  contended  that 
)he  fine  and  fees  were  expenses  which  must  have 
been  paid  by  tho  vendors  even  without  a  sale  and  were 
not  costa  incurred  for  the  purpose  of  making  a 
good  title  only,  and  were  thus  costs  to  be  paid  by 
the  vendors :  Faramort  v.  Qretnslade,  1  8ro,  &  O. 
541.  Secondly,  the  fine  was  not  payable  until  after 
admittance  ;  so  soon  as  a  tenant  had  been  admitted 
there  was  a  person  qualified  to  convey  and  title  could 
be  given.  The  payment  of  the  fine  was  an  ulterior 
matter  of  no  concern  to  the  purchaser. 

L.  Mossop,  for  the  executors  of  the  vendor,  argued 
that  the  fine  was  part  of  the  necessary  costs  of  con- 
veyance and  could  not  be  disassociated  from  the  act 
of  admission  to  the  roll,  which  it  was  admitted  was  ft 
necessary  preliminary  to  conveyiog  to  a  pozchasrr. 
The  fine  and  fees  were  on  the  same  footing  a«  the 
costs  of  taking  out  administration,  which  had  been 
held  to  be  a  part  of  the  purchaser's  liability  in  several 
cases. 

Cur,  adv.  vuU. 

SwinFEN    E.IDT,   J.,   in   a  ctnsidered   jud^nest, 
stated  the  above  facts,  and  then  continued :    It  has 
frequently  befn   held  in  purchases  under  the  Tiandw 
Clauses  Consolidation  Act,  1645,  that  the  company  ia 
bouud  to  pay   the   casts  of  constituting   a    proper 
person  to  convey  the  property  to  them.     Thus  in  /n 
re  Liverpool  Improvtmtnt  Act,  16  W.  B.  867,  L.  R.  5  Eq. 
2!!t2,    where    the    corporation    took    some    laoiehold 
property  after  the  death  of  the  testator's  executur 
and  ezecn'rix,  and  it  was  necessary  to  obtun  a  grant 
of  administration  de  bonis  non  in  order  to  constitute 
a  person  to  canvey,  Lord  Bomilly  heW  that  the  cor- 
poration were  bound  to   pay  the  costs  of  taldng  out 
this  administration,  and  be  overruled  his  own  previous 
decision   in  In  re    The  South   Wale*  Bailieay  Co..  14 
Beav.  418,     In  this  latter  case  tho  trustee  of  copyholds 
bad  died,  leaving  an   infant  as  bis  customary  heir  ; 
proceedings  were  taken  to  obtwn  the  appointment  of 
a  proper  person  to  surrender  the  property  in  place  of 
the  infant,  and  the  property  was  surrendered  to  one 
Henry  Young,  who  was  admitted  feoffee  in  tmst  fot 
the  tenant  for  life  and  remainderman.     The  taxing- 
maiter  allowed  the  costs   of  all  the  proceeding*  to 
obtain  a  conveyance,  which  amounted  to  £55.    I  nav« 
endeavoured     to     ascertain     whether    this    axaorot 
included    the    fine     payable     on     Henry     Young'a 
admittance,  but    I    have  been    unable    to   do  so,  ■■ 
the    order    does    not   appear  to   have  been    drawn 
up.      Lord     EomUy    overruled    the    tasing-maater 
and  Bud  that  he  ought  not  to  have  allowed  these 
cost!*.      When,   however,  on   a   subsequent  occasioo. 
Lord  EomiUy  stated  tbat  be  had  come  to  the  conclu- 
sion that  the  case  of  In  re  The  South  Wules  Bainisip 
Co.  was  wrongly  decided,  and  in  terms  overruled  that 
decision,  which  be  swd  he  believed  stood  alone,  it  was 
a  distinct  statement  of  his  opinion  that  the  £55  ougbi 
to  have  been  allowed.    The  Master  of  the  Bolls  in 
Ireland  took  the  some  view  of  the  statute  in  In  re  The 
Dublin  {South}  Ciii/  MarM  Co.,  £■>■  jMirU  Ktaila/,  25 
L.  H.  Ir.  2fj5.     In  that  case  a  vendor  of  IraMholds  in 
possession,  in  order  to  make  a  title,  had  to  procure  a 
gr*nt  of   administration   de   bonis    iwn  to   a  former 
assignee  of  the  lease,  and  an  assigtsunent  from  tucli 
administrator  de  ho»is  uon  to  himself.    The  taxing- 
master  allowed  the  costs  of  taking  oat  adminisuaiion. 
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but  not  of  the  uaignm^nt ;  tiie  Maat«r  of  the  BoUs, 

reversing  the  tsxiog-master,  allowed  also  the  coste  of 
the  assignment,  as  a  formal  link  requisite  to  complete 
the  title,  stating  that  the  cotts  of  formally  completing 
the  title  should  he  home  hy  the  company.  This 
decision  was  followed  iti  other  Iriih  cases,  and  theae 
again  were  followed  hy  Stifling,  J,,  in  In  re  Ucyd 
and  the  Xorih  Londnn  Railway  {CHi/  Branch)  Ael,  IHGl, 
*4  W.  E.  522,  [ISM]  2  L!h.  397.  where  the  costs 
payable  by  the  company  were  held  to  include  the 
ooata  of  taking  out  adminisfration  dt  bmiii  non  to  the 
tettator,  and  adutiuistration  to  each  of  eleven  legatees 
who  had  died.  The  leamtd  judge  there  said  (p.  402) ; 
'■  It  is  very  desirable  that  the  practice  should  be  the 
fame  in  both  cotintries  and  I  therefore  follow  the 
Irish  court*."  This  decision  came  bffore  the  Contt  of 
Appeal  in  Ireland  in  In  rt  limr  Mmd  Dc/rnce  Woiki 
and  DoyU,  [1903]  1  Ir.  B.  164.     The  Master  of   the 


Oban.  Sir.        I 
Swinfen  Bady,  J,  J 

In  rt  Pahkee's  Poucres. 
Pabkbb  p.  Parker,  («.) 

Married  uxnimn—Lift  aintranrn—PiMey — Appoinlrnent 
—J/Ur-marrieil  wlft—Marritd  Women*)  Provtrlii 
Act.  1870  (33  <t  34  Vict.  c.  m).  ».  10. 
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Bolh,  affirming  the  tajiing-master,  hud  allowed,  as 
part  of  the  costs  of  deducing  title  under  section  8li, 
the  eosta  of  taking  out  probate  or  letters  of  ad  minis - 
tration,  where  necpssary,  and  aUo  the  death  dutien. 
The  Wjir  Department  appealed  to  the  Court  of  Apjiettl 
■a  regards  the  death  dutie".  bat  the  appeal  wai  dis- 
mii»ed.  Holmes.  Li,J.,  id  delivering  the  judgment  of 
the  Conrt  of  Appeal,  referred  to  Lord  Komilly's 
deciainn  in  ISGS  in  In  rt  Livtrpot't  Imprmitmeut  Ai^, 
which  he  said  bad  been  followed  ia  Ireland  again  and 
again.  He  then  referred  to  Stirling,  J.'g,  dftiwon  in 
/«i  re  Lloyd  and  the  North  Loitdott  Railway  [CiUj 
Branch)  Act,  1801,  and  added  that  notwithstanding 
Slirliog,  J, 'a,  donbi,  he  had  beeu  nuable  to  find 
any  trace  of  difference  in  the  prattice  of  the 
two  countries.  He  further  s&id  that  the  attempt 
to  distinguish  between  the  duty  paid  to  the 
Crown  and  the  other  coats  of  adniinistration,  on 
the  ground  that  the  fonuer  is  a  charge  on  the 
property,  had,  he  believed,  never  been  suggested 
before,  and  waa  wholly  iUogi.  al.  Tnder  theae  oir* 
cumstances  I  consider  that  the  conatruction  of  the 
statute  is  too  well  settled  to  be  now  open  to  question, 
mt  all  events  before  me,  and  that  the  company  is 
liable  to  pay  the  costs  and  expenses  of  procet  dings 
taken  for  the  purpose  of  oonstitutjig  a  proper  person 
to  convey  or  assure  the  property  to  them,  including 
ibe  oosta  of  procuring  the  admission  of  a  tenant  of 
copyholds  in  order  that  he  may  surrender  to  them.  A 
distinction  waa  sought  to  be  drawn  between  the 
steward's  fees  and  the  fine,  on  the  ground  that  the 
Utter  did  not  become  payabfe  until  after  the  admit- 
tance, and  that,  as  s<xin  as  there  was  an  admitted 
tenant,  a  peraon  had  been  duly  constituted  to  sur- 
resDder  to  the  company,  and  that  the  payment  of  the 
fine  WM  a  subsequent  matter  with  *hich  the  company 
had  no  concern.  In  my  opinion  this  distinction  ig 
not  well  founded.  The  fine  which  l>ecomea  payable 
on  admittance  is  ai  miich  part  of  tlie  exi>eaaea  o£ 
proouring  a  proper  person  to  surrender  as  the  steward's 
lees  and  legal  eipenees.  A  trustee,  taking  admittance 
»nd  pajing  the  fine,  is  entitled  to  have  the  flae 
declared  a  charge  upon  the  copyhold  eatat'"— tWe  v, 
Jealou*,  fl  Hare  fil— and  could  not  be  required  to  sur- 
render the  property  to  a  purchaser  or  to  the  company 
without  provision  being  made  for  the  payment  of  the 
amount.  The  result  is  that  the  summons  fails  and 
must  be  di&misaed  i^nth  costs. 

SolioitoTS,  Stanley,    Wasirough,  Doggett,  it  B^iker  • 
T.Q.Builtn.  -3  ^^    > 


Polkif»  were  taken  out  by  a  marrud  ntan  with  trial* 
ijfxprentd  to  be  in  accordance  with  the  }fiirritd  Women' t 
Properly  A<t,  1870}  for  hii  "widow  or  widow  and 
children  "  as  he  should  appoint.  Se  appointed  to  an 
a/ter- married  wife. 

Held,  that  the  i«a«  a  "  wife  "  within  t!i«  itatitle. 

Held,  also,  that  if  she  was  not  ivithin  the  ttatute  (/«» 
thepolieiei  were  not  within  the  Act  either,  a»d  the  took 
hy  appointment  uiithnut  reference  to  the  Act. 

In  re  Browne's  Policy,  61  W.  R.  Sd*.  [1903]  I  Oh. 
im,  followfl. 

Adjourned  summons. 

The  ijueation  aaked  to  be  determined  by  this 
sammons  was  who  was  entitled  to  the  moneys  secured 
by  two  policifs  upon  the  life  of  Eobert  William 
Parker,  a  solicitor,  effected  with  the  Scottish  Provident 
Institution. 

The  policies  were  taken  out  on  the  6th  of  May, 
J879,  and  it  was  recited  that  Parker  had  been  duly 
Qditnitteil  a  member  of  the  institution  and  that  he  was 
desirons  of  insuring  his  life  in  accordance  with  the 
proviaiona  of  the  Married  Women's  Property  Act, 
1»T0,  for  the  sum  of  £1,000  on  eai'h  policy.  The 
policies  further  certified  that,  under  the  provisions  of 
the  said  Act  hia  "widow  or  widow  and  childreu  or 
some  or  one  of  them  in  such  share  and  proportions  and 
interest  and  generally  in  such  manner  as  the  said 
Robert  William  Parker  shall  by  any  will  or  codicil 
thereto  or  by  deed  revocable  or  otherwise  appoint 
shall  be  entitled  to  receive  out  of  the  funds  of  the 
said  inatitution  at  the  end  of  sii  months  after  the 
decease  of  the  said  B.  W,  Parker  the  sum  of  £1,000." 

When  the  policies  were  effected  Parker  was  married 
to  a  wife  who  died  in  1881  leaving  three  children, 
the  defendants  to  the  summons.  In  18b*j  Parker 
remarried,  and  his  second  wife,  Louisa  Agnes,  survived 
him  acd  was  the  plaintiff  in  this  summona.  There 
was  one  child  of  the  second  marriage. 

In  1903  Parker  by  deed  appiointod  the  policy  moneys 
to  hia  wife  Louisa  Agnes  Parker  if  she  should  survive 
him  and  become  his  widow  for  her  own  uee  and 
braiefit  absolutely,  with  gifta  over  on  the  faUnre  of 
this  event  to  the  daughters  of  the  appointor.  Parker 
died  in  W0&. 

R.  Hughe),  for  the  plaintiff. — These  pohciee  are 
taken  out  in  accordance  with  section  10  of  the  Married 
Women's  Property  Act  of  1870,  which  provides  that 
"  a  policy  of  insurance  effected  hy  any  married  man, 
and  expressed  upon  the  faoe  of  it  to  be  for  the  benefit 
of  his  wife,  or  of  his  wife  and  cbUdren,  or  any  of 
them,  ahaU  enure  and  be  deemed  a  trust  for  the 
benefit  of  his  wife  for  her  separate  uae  and  of  his 
children  or  any  of  them  according  to  the  interest  so 
expressed,  and  shall  not,  so  long  ss  any  object  of  the 
trust  remains,  be  subject  to  the  control  of  the  husband 
or  to  his  creditors  or  form  part  of  his  estate."  Thi« 
is  not  confined  to  a  wife  living  at  the  date  of  the 
poiioy.  The  words  of  the  policy  itself  are  '  •  widow  or 
widow  and  children,"  and  if  the  second  wife  is  out- 
side the  Act,  then  the  policy,  though  expressed  to  be 
made  in  accordance  with  the  Act,  is  also  outside  iti 
dnoe  "widow''  must  include  an  after-mairied  wife, 

(o.)  Beported  by  0,  H.  Oabden  Noak,  Esq., 
Barrister-  a  t>  La  w. 
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and   Ibe  widow  takes  the  policy  money  in  either 
event. 

F.  Jiuatdl,  for  the  defendants  .—The  appointment 
to  the  second  wife  ii  b«d  as  not  being  ucder  the  Act. 
and  the  chUdren  take  &a  in  default  of  appomtniet.t. 
"  Wife  "  in  post-nuptial  settlement  has  been  decided 
to  mean  exiating  wife  only. 
B.  Sugha  in  reply. 

BwiBFBJi  Eady.  J.,  in  giving  judgment,  stated  tlie 
facta  and  continued ;  It  ia  admitted  ihat  the  child  of 
the  second  marriage  takes  with  the  thildren  of  the 
first  marriwge.     The  question  therefore  is  whether  the 
widow  takes  the  fund  as  appointed,  or  the  children 
take  it  equally  aa   uaappointed.     Now  it  was  con- 
tended that  "  wife  "  under  the  statute  of  1870  meant 
wife  at  the  date  of  the  policy  only.     But  there  would 
be  as  much  reason,  so  far  as  the  statute  is  concerned, 
to  make  provision  for  a  later  wife  a*  for  an  earlier 
one.     Kekewich,  J.,  decided  in  In  rr  Browne's  PvUcy, 
SI  W.  K,  36i,  [190;j]  1  Ch.  IHN,  that  a  second  wife  was 
within  the  provisions  of  the  Harried  Women's  Property 
Act,  1882  (-15  &  46  Vict.  c.  TS).     Now  there  are  stosU 
differenoee  between  the  corresponding  sections  of  the 
two  Acts ;  section  10  of  the  earlier  Act  speaks  of  a 
policy  of  insurance  effdoted  by  "  any  married  man," 
whereas  section   11   of  the  Act  of  1882  says    ■•  si.y 
man."     The  language  has  been  pruned  in  the  latter 
Act,  but  lean  make  no  difference  between  them.     If 
a  subsequent  wife  is  thus  within  the  statute,  the 
appointment  in  tbiJ  case  ia  valid.     But  if  my  view  is 
wrong,  and  the  secoud  wife  is  mt  within  the  terms  of 
the  Act,  what  is  the  alternative  ?    The  only  ftltema- 
tive  is  that  the    settlor    has    introduced    into    the 
policies   a  stranger   who   is  not  a  wife   within   the 
meaning   of  the  Act,  and  has    attempted  to   make 
provision  for  a  stranger.     This  would  not  be  within 
the  Act  of  1870  at  all,  though  H  would  be  within  the 
words  of  the  trusts  of  the  policy— namely,  "  widow 
or  widow  and  children."     In  that  case  the  policy, 
though  expressed  to  be  in  accordance  with  the  Act, 
is  not  so,  since  it  includes  a  class  not  included  by  the 
Act,  for  in  my  judgment  "  widow  "  means  the  person 
who  at  the   death  shall    become  the  widow.     The 
assured  has  appointed  to  the  plaintiff  by  deed,  and  go, 
qmcunqm  viA,  whether  she  is   or  iji  not  within  the 
statute  f  he  t^es  by  appointment,  and  I  so  decide. 
Solicitors,  Hughfi  &  Masterman, 


Chan.  Div.      ) 
n.J.  ) 


Feb,  8. 


Warrington 

Haskell  Golf  B-vll  Co.  ».  Hctchisos.  (a.) 

Praeike  —  Cmti  —Taxation  —  Ptittnt — In/ringemtnt-' 

P[ea»  of  iuviiUdity  aiui  non- infringement — AHi>m  dit- 

miued  with  costt— Costs  cf  insufs — Putttdi    De«!i)ii*, 

and   Tradf-Markt  Act,   1883,  «.   29  (6)-^.  S.  C, 

1883,  urd.  32,  r,  4 ;  onl,  65,  r.  2. 

Whtrt  in  an  adion  /or  i»/Tii'(jemeid  of  a  jHittrd  the 

de/endunt  ph'idt  ludk  invaliditi/  mid  noR-infringtmtiit, 

and  ii  tutftas/ul  upon  the  /irfmer  pl-a  but  not  npiiti  the 

latter,  in  the  ease  ff  u.  Jui/ijmetit  dinmitsing  the  artim 

teiih  C'lttt.  it  is  thr  didij  of  thr  ta3:ing-masttr  to  tax  the 

deferidaiiCi  casts  as  ia  an  uriliiiury  action,  aud  tit  iiHuw 

hit  eotts  tiot  only  with  regard  to  the  ittms  in  the  particu- 

ktrt   of  ohjedions   certified  by  the  judge  under   tection 

29  (6)  of  the  Patents,  liesignt,  and  Trade-Murks  Act, 

1883,  butuUovntk  rffjard  to  the  plea  of  non-in/rinse- 

(».)   Reported   by  K    Wavell   Eidoes,    Esq., 
Bainiter-  at- Law. 


ment  and  all  the  other  costs  inctirrtd  by  the  defendant, 
except  such  as  relate  to  the  particular!  of  oljectiom  as  to 
which  no  etrtijieate  it  given. 

SommODB  to  review  taxation. 

The  question  raised  by  the  summons  was  whether 
the  iiaster  had  properly  disallowed  the  costs  of  the 
defendants  in  an  action  for  patent  infringement,  in 
which  the  defendants  were  suooeeaful  upon  the  plea 
of  invalidity,  except  the  ooits  of  the  pleadings,  and 
with  regard  to  two  of  the  particulars  of  objections, 
as  to  which  a  certifiitate  was  granted  at  the  trial. 

On  the  23rd  of  Deuember,  1904,  the  plaintiffs  com- 
menced an  action  to  restrain  the  defendants  from  in- 
fringing their  patent.  No.  17,65*  of  !S98,  for 
"improvements  in  the  mannfacture  of  golf  balls." 
The  defendants  raised  four  grounds  of  defence— 
namely,  (1)  That  the  plain tifFs  were  not  the  registered 
owners  of  the  patent ;  (2)  that  the  original  claims  in 
the  sp«cifie»tion  were  not  framed  in  good  faith  and 
with  reasonable  skill  and  knowledge;  (3)  that  they 
(the  defendants)  had  not  infringed  or  threatened  to 
infringe  the  letters  patent ,  (-1)  that  the  letters  patent 
were  itivnlid  for  the  reasons  set  out  in  the  partioulara 
of  objections. 

In  their  particulars  of  objections  the  defendant* 
objected  to  the  validity  of  the  pat«nt  upon  three 
gronnds ; 

1.  Prior  publication  (a)  by  prit  r  specifications  and 
a  dictionary,  (i)  by  thH  manufacture  of  similar  billi 
suitable  for  golf,  racquets,  and  other  games,  and  by 
the  sale  and  nse  thereof  in  public  by  certain  spedfled 
persons  at  certain  specified  dates  and  places,  (r)  by 
the  exhibition  and  use  in  public  of  balls  made  accord- 
ing to  the  plaintiffs'  alleged  invention,  which  were  im- 
ported into  this  country  shortly  prior  to  the  date  at 
the  pla  ntiffs*  letters  patent  by  the  plaintiffi  or  their] 
agents  or  other  persons. 

2.  That  the  specification  did  not  sufficiently  describe 
and  ascertain  the  nature  of  the  invention  upon  certain 
specified  grounds. 

3.  For  want  of  snfEoient  subject-matter  to  support 
letters  patent. 

Under  objection  1  {a)  and  (b)  a  mass  of  particulars 
were  set  out  particulariiing  spedflc  prior  pnblicationl 
and  instances  of  prior  nser. 

The  action  came  on  for  trial  on  the  29th  of  May, 
1905,  and  on  the  28th  of  June,  1905,  Buckley.  J  , 
held  that  the  pUiuUffs  had  failed  upon  the  issue  of 
novelty,  and  dismiiaed  the  action  with  cokts.  Hia 
lordship  also  granted  ac-rtjttcoto  under  the  Patents, 
Designs,  and  Triide-Marks  Act,  18B3,  i.  29  (6).  that 
two  of  the  instances  of  prior  user  by  O.  F.  and 
D.  8.,  numbered  16  10  and  I  fc  15,  in  the  particulars 
of  objections,  were  proper  and  reasonable. 

The  defendants  aubseijuently  carried  in  their  costs 
for  taxation,  the  bill  as  delivered  amounting  to  the 
sum  of  £,i,'iS'i.  The  plaintiffs  object*  d  to  certain  of 
these  ooata.  and  in  the  result  the  taxing- maiter 
allowed  the  bill  at  £796  or  thereahouta.  The  deftnd- 
ants  objected  to  the  taiaiiou  upon  the  ground:  (11 
That  such  costs  only  had  been  allowed  "»•  would 
have  been  incurred  in  an  action  where  the  eole  iesne 
waa  the  question  of  p'ior  publication  of  the  pdaititiffi' 
invention  by  G.  F.  and  D.  8."  ;  (2)  that  the  taxing- 
master  had  not  allowed  the  def  ndants  the  co«ta_  of 
pruving  certain  facts  which  the/  had  given  •  BOtioe 
to  the  plaintiffs  to  admit. 

In  his  answer  to  these  objectioiis  the  taxing-master 
stated  that  he  had  taxed  the  costs  on  the  tooting  th»t 
there  were  more  banes  than  one  of  p'ior  publtostioo, 
and  that  he  had  held  that  the  defendanta  were 
entitled  to  the  getieral  costs  of  the  catise.  bat  had 
found  the  amount  to  be  a  oompM»tively  small  ■»« 
having  regard  to  the  fact  that  the  defendants  batioo* 
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recOT«ied  on  the  two  important  defences  let  np  in  the 

itatement  of  dt^fence  (pArHgraphi)  3  and  4)  as  to  aon- 
iufriugeDieDt  and  iuTalidity.  Tlie  taxing-master  also 
itated  that  he  had  read  the  judgment  a'ld  ttiought  it 
dear  that  the  judge  conaideretl  tliat  the  defendntita 
did  infringe,  but  that  there  wa?  practically  no  contest 
at  all  nnder  this  head.  In  his  (the  taxing-master's) 
opinion,  the  defendants  Li»d  not  sacceoded  on  the 
ittue  (>{  infriDgeaent,  and  the  evidence  of  ProfesaorB, 
and  other  witnesses  of  that  class  dealt  with  matters 
mentioned  in  the  third  head  of  the  particulars  of 
objections  and  ia  respect  of  which  no  certidcate  had 
been  given. 

With  regard  to  the  facts,  which  the  defendants  had 
fiiven  notice  to  admit,  the  taxing-master  stated  that 
the  admission  of  certuin  of  them  should  not  have  been 
asked  for,  ai  the  plaintilT^  had  already  admitted 
them,  irhilst  with  regard  to  the  remainder  they  had 
not  been  admitted  hut  were  proved  at  the  trial  by 
wttoeaaes  whoie  names  (with  one  exoeption)  were  iu 
the  pattitmUr*  of  objection  a,  and  in  retp*  ct  of  whom 
no  certi ficate  had  he«n  given.  He  hnd  therefore  dis- 
avowed the  coets  in  respect  of  such  witneasef. 

On  the  2ltt  of  November,  WOS,  the  dtfeEdants  issued 
this  gammons  asking  that  iheir  objeotior  s  to  the 
taxation  might  be  allowed,  and  the  matter  rt-ferred 
bat.k  to  the  tAxing-maiter  to  vary  hia  certificate 
Bcc  irdingly. 

Bmufirlti,  K  C,  and  J.  C.  (iraham^  for  the  defemd- 
»nt«.— Thii  is  an   objection  to  the  piiuciple  of  the 
taxation,  and  therefore  under  ord,  65,  rr.  'M,  i  1 ,  there 
is  no  need  to  set  out  partieutar  items.     The  taxiDj^;- 
mast«r  hts  no  power  to  say  that  the  defendants  should 
be  deprived  of  the  costs  of  the  issue  upon  which  they 
failed.      He  should  have  followed  the  formal  order 
which  dismissed  the  action  with  costs,  and  not  have 
referred  to  the  oral  judgment.     He  has  no  power  to 
say  "  the  oourt  found  against  you  on  certain  issues." 
Jmkint  V.  Ja-^Lmn,  37  W,  B.  25y,  40  Cb.  D,  71,  ia  cot 
an  autti(  rity  in  point,  because  in  that  case  there  were 
two  distinct  causes  of  action,  as  shown  by  the  plaint) tFti 
atatemeot  of  claim,  and  the  defendants  were  suooessfiil 
upon  ooe  issoe  only.     Here  then;  is  only  one  main 
iume   and  the  defendants  succeeded  upon  it.     "The 
gen«isl  QOBts  of  the  eiidence  relating  to  the  general 
state  of  public  knowledge  and  other  mattera  ttearing 
upon  the  construction  of  the  patentcaunot  be  excluded, 
because  they  are  necessary  to  put  the  judge  into  a 
state  of  knowledj^  with  regard  to  the  facts.     It  wottld 
be  tnanosaible  to  iight  a  patent  aijtion  without  going 
into  tae  oouatroction  of  the  patrnt.     Here  very  dilh- 
cult  questions  as  to  the  nature  of  the  plaintilfi'  ball 
aroae,  and  a  large  part  of  the  brief  was  concerned  in 
ooTuddering  what  the  patent  really  was,  bo  as  to  put 
the  oourt  into  a  position  to  construe  the  siiecitisition. 
In  HoHidixy  v. H^pentUAl  Brot.,  37  W, R.  062,  41  Gh.  D. 
109,  the  Oourt  of  Appeal  said  that  you  must  not  give 
particoltra  iu  the  particulars  of  objectiona  as  to  the 
state  of  general  knowledge,  but  that  ia  not  sayiog 
that  you  most  give  no  evidence  at  all  with  regard  to 
it.     All  that  section  29  (6)  of  the  Patents  Act,  1883, 
says   is  that  the  coats  only  of   the  uncertified  par- 
ticQlars  should  not    be  allowed.     But  if   witnesses 
whoae  name*  appear  in  the  particulars  of  objections 
are   used  to  prove  the  state  of  general  knowledge  and 
tnattors  relating  to  the  construction  of  the  apedti  ca- 
tion, the  coeta  relating  to  that  part  of  their  evidence 
sboold  be  allowed.     In  any  case  the  taxing -master 
thoold  have  construed  the  order  aa  it  itood,  and 
abould  not  have  gone  into  the  reasons  of  the  judge. 

Scrttm,  K.C.,  and  -i.  J.  WiilUr,  for  the  plaintiffs.— 
The  taxing-master  was  quite  right  in  disaUowing  all 
ooata  except  thoae  with  regard  to  the  two  cprtifl<'d 
-items  and  tbe  coata  of  the  pTeudinga.    It  was  open  to 


the  defendants  to  have  pleaded  invalidity  only,  but 
by  their  defence  they  raised  the  distinct  iasue  of  non- 
infringement. When  that  is  done,  and  the  defendants, 
as  here,  are  not  snocessful  on  the  ground  of  non- 
infringement, they  cannot  have  the  costs  occasioned 
by  the  plea  of  non-infringement  ;  Philltpi  v. 
Ivtl  Cych  C'.).,  02  L.  T.  a92,  38  W.  R,  Dig. 
52,  By  ord.  So,  r.  2.  "  the  ooati  of  the  several 
ieauea  respectively,  both  in  law  and  fact,  shall,  unless 
otherwise  ordered,  follow  the  event."  Jone^  v.  f  'nrlitiy, 
32  W.  H.  Wt,  13  Q.  B,  D,  252,  was  an  action  for  the 
recovery  of  several  oloaea  of  laud,  and  it  was  held  that 
the  costs  of  the  different  issues  were  distributable. 
Here,  as  in  that  case,  the  defendants  have  succeeded 
upon  one  issue,  but  they  have  failed  upon  others ; 
therefore  the  costs  of  the  vdrious  ittues  are  dis- 
tributable. The  taxing-master  has  only  followed  the 
rule  adopted  in  Jours  v,  CiiTliii(}  and  ^o  in  Jeukint 
Y,  Jackion. 

JJoioJiehl,  K.C,  replied, 

Wabrikqtok,  J. — This  is  an  application  to  review 
the  taxation  of  the  defendants*  oosta  in  an  action  for 
pitent     infringement,     the     taxing-master     having 
treated  the  matter  as  if  the  only  isiue  was  wh(>ther 
the  patent  was  anticipated  by  twu  of  the  instances  of 
prior  user  aet  out  in  ttie  parttctdara  of  objection.     Ia 
that  the    right    principle  J*      In    their    defence    the 
defendants  deny  that  the  claims  in  the  plaiutifTs'  speci- 
fication were  framed  in  good  faith  aiid  with  reason- 
able skill  and  knowledge ;  they  alio  deny  infringe- 
ment   and  allege  that  the  patent  is  invalid  for  the 
reasons  let  out  in  the  particulars  of  objections.     [His 
lordship  read  the  pirticulara  of  objections  aa  set  out 
above.]    In  the  result  the  plaintiff!)  fulled  on  the  issue 
of  novelty,  and  the  action  waa  dismissed  with  costs, 
the  judge  granting  a  certificate  that  two  of  the  items 
in   the    particulars  of   objections  t  elating  to  prior 
user — namely,  1   510andlil5,  were  proper  and 
reasonable.  By  section  29  [6]  of  the  Patents,  Beaigni, 
and  Trade- Marks  Act,  1 HS3,  it  ia  enacted  that  "they  " 
(the  plaintiff  or  defendatit)  "  respectively  shall  not  be 
allowed  any  costs  iu  respect  of  any  p*rticuliir9  deliv- 
ered by  them  unless  the  same  is  certified  by  the  court 
or  a  judge  to  have  been   proven  or  to  have  been 
reaFionable  and  proper  without  regard  to  the  general 
costs  of  the  case,"     What  is  the  result  of  thli  sub- 
section in  the  prestmt  case?      I  think    it    was    the 
taxing-master's  duty  to  tax  the  CMts  just  as  in  an 
ordixutry  action,  except  that  he  must  not  allow  the 
ooata  with  regard  to  the  particularo  not  certified.    Hia 
duty  aa  to  disallowances  ia  limited  to  that.     Here  the 
taxing-master  has  considered    not  only  the  formal 
order,   but  the    judge'a  reasons,   and  although  the 
general  costs  were  given  to  the  defendants  he  has 
disallowed  all  except  those  which  relate  to  the  two 
particulars  certified.     Ord,  65,  r.  2,  has  been  cited  in 
support  of  the  plaintiff's  contention,  and    this  is  a 
composite  order.     The  first  part  dates  from  1883,  and 
waa    intended    to    be    merely    declaratory    of    the 
previous    practice,     The    second    part    was    intro- 
duced in  1902,  and  provides  for  the  case  where  a 
party  is  given  costs  except  "  so  far  as  they  have  been 
occasioned  or  incurred  by  or  rela'e  to  some  particular 
iasue  or  part  of  his  proceedings."     It  is  the  first  part 
of  the  rule  which  relates  to  the  present  question,  but 
I  do  not  tliink  the  rule  has  any  applicatioa  at  all  to  a 
case  like  this.     "  The    costs    ,     ,     ■     shall    .     ,     . 
follow  the  event,"  means  that  where  there  is  a  distinct 
issue  the  costs  of  proving  all  facts  material  to  that 
itaue  follow  the  event  of  the  issue.     Jonti  v.  Curtitig 
was  an  action  with  regard  to  several  closes  of  land, 
and  the  defendants  were  right  with  regard  to  some 
and  wrong  with  regard  to  others.    Such  a  case  would 
clearly  be  within  ord,  65,  r,  2,     It  is  suggested  here 
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that  vbere  the  defence  coasiats  of  two  p&rta,  noa- 
infruigeineiit  and  iuTftlidity,  that  the  defendant  h&fi 
raised  two  distinct  ismiee.  I  do  not  think  thut  is  so  ; 
there  ii  only  one  i««ue — namely,  has  the  defendant 
infringed  the  plamtifl'ii'  legal  ngbt  'i — though  the  action 
is  defended  upon  Iwo  grounds.  The  taxing-manter 
haa  disallowed  aU  the  coats  of  the  profi^asiontil 
witneuei,  though  part  might  have  been  allowed 
without  referonce  to  the  psrticulsri  of  objections,  I 
think  the  taxing-master  ihould  look  further  ioto  this 
matter.  The  taxing- master  has  also  disallowed  the 
coita  of  proviog  oertaio   facta  which  the  def€ndaiit<i 

tave  notice  to  admit,  and  which  the  plaintiffs 
id  not  admit,  on  the  ground  that  these  facts 
were  proved  at  the  trial  by  witnesses  who»e  nam<>s 
appeared  in  the  particalars  of  ohjection.  I  do  not 
understand  what  the  taxing'maater  means.  If  the 
facta  as  to  which  the  notice  to  aduii^  was  given  were 
in  connection  with  the  objections  set  out  in  the 
particulars,  then  I  think  he  would  have  been  right. 
But  if  the  defendants  were  right  in  giving  the 
notice  to  admit,  and  if,  through  the  plaintiffs  not 
having  admitted  them,  they  were  forced  to  call 
witnesses  to  prove  them,  then  I  think  it  is  immaterial 
whether  the  names  of  the  witnesses  appear  in  the 
parrioulara  of  objections  or  not,  I  must,  therefore, 
remit  the  matter  to  the  taxing-master  for  reconsidera- 
tion, and  to  allow  the  defi*nijauta'  costs  except  tboic 
incurred  with  respect  to  the  particulars  of  objections 
aa  to  which  no  certificate  was  granted.  The  plaintiff  j 
may  have  leave  to  appeal. 

Solicitors,  Burton,  YtaU*,  &  RaH  ;   Wilson,  Britltws, 
it  Carjimatl. 


Not.  27,  38. 


Z,  B.  Div.   1 
(Bigham,  J,)  | 

J.^ME3  JOIOEY  &  Co.  AND  EoXtr'S  BXSCDTOES  ». 

NoRrn-BASTBax  Railway  Co.  (a.) 

Bailwfiij — CompmMtion /or  ImiHng  coal  unworktd  unilei' 
railway — Bttii's  of  omp'^imati'tn — Riiilwtiy  Clames 
Oofitolidatifji  Ad,  1843  (8  d-  9  Vict.  e.  20),  *.  78. 

Where  the  leinee  of  toal  mi'nes  ^yin^  uniiirr  or  adjncent 
to  a  line  of  railumy  it  dtiirous  of  working  such  minet, 
and  the  railumy  company  hut,  under  tection  18  of  the 
Bailway  Clamts  Act,  iSia,  notijitd  him  that  they  are 
willing  to  pay  him  compentation  for  not  working  tuck 
minu, 

BM,  thctt  the  mmture  of  c<imptn»aiion  payable  by  th^ 
railway  company  loiu  the  profit  which  would  have  been 
made  on  the,  reierved  rO'i/,  and  not  the  laal  u/hith  the 
QWiter  or  leiiee  might  suffer  by  reason  of  the  inler/ertace 
of  the  railway  company  with  the  working  of  the  mine. 

Award  stated  by  an  srbitrator  in  the  form  of  a 

special  case. 

By  the  North-Eastem  Railway  Act,  18?7,  the  rail- 
way company  wrre  authorized  to  make  and  maintain 
a  railway  up:in  certain  lands  in  the  county  of  Durham, 
of  which  the  predecessors  in  title  of  S.  A.  D,  Eden  were 
the  owners  for  an  estate  for  life.  Messrs.  James  Joicey  A 
Co.  (Limited)  (hereinafter  called  the  coal  company] 
were  by  virtue  of  a  tease  dated  the  6th  of  February, 
1686,  entitled  to  hold  and  to  win,  work,  and  carry 
away  all  the  ooal  within  and  under  the  said  lands  for 
a  term  of  twenty-one  years  from  the  let  of  January, 
1886. 

The  Act  incorporated  {inttr  alia)  the  RaUway  Clauses 
Consolidation  Act,   1845,  and  the  railway  .'ompany 

(a.)  Reported  by  ALiLN  HOQO,  Bi<^.,  Barrietfr-at* 
Law. 


duly  took  a  portion  of  the  said  lands  and  oongtmoted 
a  rulway  thereon. 

Oa  the  11th  of  Angust,  1892,  the  coal  company 
being  then  desirous  of  working  the  coal  under  or 
within  the  prescribed  distance  from  three  snparate 
bridges  forming  part  of  the  said  railway,  duly  gav« 
notice  to  the  railway  company  in  conformity  witb 
section  "H  of  the  Railway  Clauses  Consolidation  Act, 
1845,  and  the  railway  company,  on  the  2nd  of 
November,  1892,  by  notice  required  the  coal  company 
to  leave  certain  percentages  of  coal  unworked  as 
mentior>ed  in  the  said  notice  for  the  support  of 
the  said  railway  (thereinafter  called  the  rsMrred 
coal),  and  expressed  their  willingness  to  pay  to  the 
persons  entitled  all  such  compensation  as  might  be 
payable  according  to  law. 

At  the  dates  at  which  the  right  to  suih  oompenaa- 
ttou  accrued,  the  reversion  expectant  on  the  determio- 
ation  of  the  said  lease  (thereinafter  referred  to  as  th« 
said  reversion)  was  vested  in  the  said  S.  A.  D.  Eden 
as  owner  in  fee,  and  he  and  the  coal  company  accord- 
ing to  their  respective  interests  claimed  eompensation 
from  the  railway  company  for  the  reserved  coal. 

8.  A.  B.  Eden  died  on  the  13th  of  July,  1901.  and 
the  claimants  were  his  executors.  The  quantity  of 
the  reserved  ooal  is  3.156  tons,  and  forms  part  of  a 
seam  called  the  Shield  Bow  ^aam.  If  the  reserved 
ooal  had  not  been  required  to  be  left  unworked  it 
would  in  the  ordinary  way  and  regnlnr  course  of 
working  have  been  worked  by  the  ooal  company  at 
various  dates  previous  to  the  31st  of  December,  V903. 
and  the  coal  company  would  have  made  oat  of  the 
working  of  such  coal  a  profit  of  £730,  and  the  said 
S.  A.  D.  Eden  would  also  have  received  «a  rent  iu 
respect  thereof  the  snm  of  £155. 

The  special  case  proceeded  in  the  following  terms : 

"(11)  The  average  annual  quantity  of  coal  produced 
by  the  coal  company  out  of  the  said  seam  contisned 
unaltered  nntU  about  the  month  of  May,  1894.  bat 
since  that  month  the  output  has  been  seasibly 
diminiifhed.  A  diminution  of  output  would  have 
occurred  in  the  ordinary  coarse,  even  if  the  reserved 
coal  had  not  been  required  by  the  railway  oompany 
to  be  left  unworked,  but  the  effect  of  leaving  un- 
worked the  reserved  coal  hai  been  to  accelerate  saoh 
diminution,  and  also  to  accelerate  the  time  when  it 
became  nocessary  for  the  coat  company  in  the  ordinary 
prosecution  of  their  workings  to  work  ooal  more 
expensive  to  get.  It  is  admitted  that  the  effect  of 
such  acceleration  has  been  to  subject  the  ooal  com- 
pany to  increased  expenses  and  loss,  and  for  the  pur- 
f loses  of  this  case  these  are  agreed  at  £100.  There  is 
eft  unworked  in  thn  said  Shield  Row  Beam  nndi»r  tfae 
said  lands  a  quantity  of  coal  which  the  coal  compaay 
would  not  iu  the  ordinary  course  be  able  to  oxhaott 
within  the  term  of  the  before-mentioned  lease,  whiuli 
expires  on  the  1st  of  January,  1907. 

12.  Under  thfse  circumstances  the  railway  company 
Oontend  that  the  co%l  company  btve  only  tufTeirsd  loas 
t.0  the  extent  of  £100,  and  that  this  amount  and  no 
more  is  the  oompeniation  to  which  the  coal  company 
ace  entitled  in  resppct  of  the  reserved  ooal  having 
been  left  by  them  in  conformity  with  thereqnirem'nts 
of  the  railway  oompany. 

13.  The  coal  company,  on  the  other  hand,  eon* Hid 
that  the  proper  meaiare  of  compenaatioii  which  they 
are  entitled  to  receive  trom  the  railway  company  if 
the  amount  of  money  which  they  would  hav«  made 
by  the  working  of  the  reserved  coal  if  such  oo>l  bsd 
not  been  required  by  the  railway  company  to  Va  laft 
unworked — vir,,  the  above-mentioned  sum  of  £790l 

14.  The  railway  company  admit  that  the  ptnoos 
entitled  to  the  said  reversion  are  eotitlMl  to 
compensation  io  consequence  of  the  Mrviea  of 
the     said     notice     of    tit«     2tid     of     Notambtif 
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1892;  but  tlie;  contend  that  the  measure  of  saoh 
compenaatioti  ii  not  the  rent  which  tba  anid 
S.  A.  D.  Eden  would  have  reoeiTed  in  reipect  of  the 
reserved  coal  if  it  had  bsen  worked,  but  the  diminu- 
tion in  tie  ralae  of  the  sikid  reTeraiou  at  the  date  of 
the  aervioa  of  the  said  notice  in  consetjueBce  of  tucfa 
serrioe,  that  it  m  to  say,  the  diffrfreucts  botwe«a  the 
▼«1ue  ol  the  said  rerersion  on  the  2tid  of  November, 
1 892,  had  the  said  noUue  not  been  served,  and  the 
value  of  the  Bitd  reversion  Lm mediately  after  the 
•errice  of  the  aaid  notice. 

16.  Tt  ia  admitted  by  all  parties  that  if  the  coD' 
tentioc  of  tbe  coat  oompwy  set  out  ia  paragraph  13 
is  well  fo'inded,  the  executors  of  the  said  8,  A.  D. 
Eden  are  entitled  to  receive  the  atim  of  £155,  and  no 
m  're,  being  the  rent  or  rojitlty  which  would  have 
been  payable  by  the  ooal  company  to  the  anid 
8.  A.  D.  Eden  in  his  lifetime  in  respect  of  the  reserved 
coal,  if  that  coal  ha4l  been  worked  by  them,  and  tbat 
nothing  ia  payable  to  the  other  persona  interested  in 
the  laid  reversion. 

16,  If  the  cintenHons  of  the  railwiiy  company  as 
set  out  in  paragraph  1-4  are  well  founded,  the  com- 
pensatitja  payable  in  reapect  of  the  leaaors'  interest  ia 
for  the  purjjoaea  of  thth  caje  aj^reed  at  £3t0,  but  it  ia 
»  question  to  whom  such  co  npen^ation  ought  to  be 
paid. 

17.  If  the  court  should  be  of  opinion  that  the  con- 
tention of  the  coal  company  set  out  in  paragraph  13 
is  well  founded,  then  I  award  tha*.  the  railway  com- 
pany shatl  pay  to  them  the  sum  of  £'7^0  and  shall 
pay  to  tbe  said  executors  the  sum  of  £ldd. 

In,  If,  ou  the  other  hand,  the  court  should  be  of 
opinion  that  tbe  contentions  of  the  railway  company 
set  out  in  paragraphs  12  and  14  are  correct,  then  I 
award  that  the  railway  company  should  pay  to  the  cool 
company  the  sum  of  £1CK),  that  the  railway  company 
shall  pay  to  trie  ptrson  interested  ia  the  eaid  rever- 
sion the  sum  of  i310,  and  I  submit  to  the  court 
whether  such  compensation  is  payable  to  the  said 
executors,  or  to  the  tenant  for  Ufe,  or  to  tbe  trustees 
of  the  estates  settled  by  the  will  of  the  said  3.  A.  D. 
£dea  as  capital  moneys." 

By  the  Kail  way  Clauses  Consolidation  Act,  18-16 
(8  &  9  Vict.  c.  20),  s.  78  ;  "If  the  owner,  lessee,  or 
occupier  of  any  mines  or  minerals  lying  under  the 
railway  or  any  of  the  works  connected  therewith,  or 
within  the  preacribed  distance,  or  where  no  distance 
ahall  bs  preecribed  forty  yards  therefrom,  be  desirous 
of  working  the  same,  such  owner,  leisee,  or  occupier 
ahall  give  to  the  company  notice  in  writing  of  his 
iutentioa  ao  to  do  thirty  days  before  the  oommenoc- 
nient  of  working,  and  upon  the  receipt  of  such  notice 
it  shall  be  lawful  for  the  company  to  cause  such  mines 
to  be  inspected  by  any  person  appointed  by  them  for 
that  porpOM,  and  if  it  appear  to  the  company  that 
the  worldog  of  such  mines  or  minerals  is  likely  to 
damage  the  works  of  the  railway,  and  if  the  company 
be  wUling  to  make  compensation  for  auoh  mines  or 
any  psrt  thoreof  to  auch  owner,  lessee,  or  occupier 
thereof,  then  be  shall  not  work  or  get  the  same ;  and 
if  the  company  and  auch  owner,  lessee,  or  occupier  do 
not  agree  as  to  the  atnoun''  of  such  compensation  the 
same  shall  be  settled  as  in  the  oases  of  disputed  com- 
pensation." 

C.  A.  Rtuitn,  K.O,  {W.  D.  Betiion  with  him),  for 
the  daimanti, —Section  78  provides  that  the  railway 
UUit  pay  compensation  for  "  auch  mines."  Tbe 
cUimants  are,  therefore,  entitled  to  recover  the 
amount  which  they  would  have  made  by  working 
the  reserved  coal. 

He  cited  Bisll/a  and  Mfrihyr  Dure  Steam  ColUmriti 
V.  rvntypHdd  ITaUrwoTki  Co.,  52  W.  R.  193,  [1903] 
A.  O,  42(>,  aud  Smith  v.  Orrat  fV^^Crrn  Baihoay  C<\, 
as  W.  B.  130,  a  App.  Cas.  165, 


Crippt,  K.O,  (liijtis  with  him),  for  the  respondents. — 
Tue  measure  of  compenaation  due  is  not  the  amotmt 
of  prjfit  which  wottld  have  been  made  on  working  the 
reserved  c  al.  The  coal  oompaoy  are  entided  to  he 
compensated  for  the  increased  cost  incurred  in  w.trk- 
iug  other  coal,  and  the  revsrsionera  are  sntitled  tc  be 
compensated  not  only  for  the  mere  loss  of  royalties  on 
tbe  reserved  coal,  but  for  tbe  injury  t)  the  re  vera  inner 
due  to  the  Fact  that  the  coal  company  have  taken  an 
aTjount  of  coal  which  would  not  have  been  reached 
if  thii  coal  company  bad  been  able  to  work  out  the 
reserved  coal. 

He  cited  Great  Nortlurti  Raitway  Oo.  v.  Inland 
flrrr««ue  Commiitionrr,.  .19  W.  R.  361,  [1901]  1  K.  B 
416. 

BiOUAM,  J, —This  case  is  one  of  diffiiiutty,  but  I  du 
not  think  that  it  would  be  of  any  advaut^ge  if  I  wero 
to  take  time  to  consider  my  judgment.  The  queation 
that  I  have  to  decide  turns  on  section  IS  of  the 
Railway  Clauses  Conaolidation  Act,  184o.  [The 
learned  judge  read  the  aecti  m,  and  uoutimied :]  Now 
what  is  it  that  tbe  railway  company  art*  to  pay  for  ? 
They  are  to  be  willing  to  make  compensation  for 
'*  such  mines" — that  iatosay,  in  tills  case  for  tbe  coal 
which  the  coal  owner  ia  precluded  from  working  by 
reason  of  the  railway  company  having  given  him 
notice  not  to  work  it.  The  section  does  not  say  that 
tbe  owner  of  the  mine  is  to  be  compensated  for  the  loaa 
which  he  may  suffer  by  reason  of  the  interforen»je  of 
the  railway  oonipauy  with  the  working  of  the  mine  ; 
if  it  did,  I  tbiuk  there  would  be  a  good  deal  to  be  said 
for  Mr,  Cripps*  contention  tbat  all  the  surrounding 
circnmat^inces  must  be  looked  at.  But  those  are  not 
the  words  of  the  Act  He  is  to  be  paid  for  the  coal 
which  he  is  prevented  by  the  action  of  the  riulway 
cjmpany  from  brmgiag  to  the  surface.  I  musi;, 
thcrefure,  find  in  favour  of  the  claimants  and  direct 
that  the  railway  company  shall  pay  to  Measri, 
Joioey  &  Co,  the  sum  of  £73(1,  and  to  the  executors 
the  sum  of  £15^. 

Jtiilijment  for  claitnaiiU. 

Solicitors  for  claimantl,  Mawh  &  Johnitc^n,  for 
Cooper  A  Qoo  iger,  Newcastle-on-Tyne. 

Solicitor  for  reepondents,  A.  Sagt  Satteruiorlh, 
York, 


(Soutt  of  Sppfal. 

From  K,  B.  Div.        \ 
(Yaughan  Wdliams  and  >  Feb.  16. 

Stirling,  L.JJ.)         J 

Dahtfobd  Bekwert  Co.  (Liuitsd)  v,  Moselet.  («.) 

Prixdlre  —  Co»U  —  ITrtt  of  possession  —  Jurudidton  — 
Judicature  Aa,  1890  (53  X-  54  net.  c.  44),  s,  5. 

The  Court  ha»  power,  under  aeed'on  5  of  thr-  Judicature 
Act,  1890,  to  allow  the  iuixetiful  plaintiff  in  an  action 
for  ills  recoBtry  of  land  the  cmUof  and  iaeidentai  to  a 
ivrit  o/" possession. 

Appeal  from  aa  order  of  A.  T.  Lawrence,  J,, 
allowing  the  plaintiffs  in  an  action  for  recovery  of 
land  the  costs  of  a  writ  of  possession. 

The  action  was  brought  by  landlords  against  a 
tenant,  and  the  claim  indorsed  on  the  writ  of 
sammona  was  for  possession  of  a  bouse  and  premises, 
rent,  and  mtane  profits. 

On  a  summons  under  order  14,  an  order  was  made 

(o.)  Beportftil  by  F,  0.  RtJcKER,   Esq.,  Barri«t«r> 
at-Lsw, 
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that  the  plAinttff«  Bbould  bs  at  liberty  to  siga  judg' 
ment  for  poBseBsion  with  the  costs  of  the  application, 
the  cliiiiu  for  rent  being'  allowed  to  stand  over. 
Judgmeut  was  sigoed  accordingly,  and  a  writ  of 
potseiaion  was  issued  in  the  form  given  in  Appendix 
H,  No  8,  to  the  Rules  of  tbe  Saprerae  Court. 

The  plaiatiSii  proceeded  to  issua  uxeuation  for  the 
costs,  and,  being  desiroua  that  their  writ  of  Ji.  fa. 
should  uover  the  costs  of  the  writ  of  posseBsion,  they 
took  out  a  summoDS  asking  for  an  order  that  the 
o^sts  of  and  incidental  to  the  writ  of  possession 
issued  in  purijuince  of  tbe  judgment  might  be  taxed 
and  paid  by  the  detendaat  to  the  plahitiffa. 

The  tiiaater  refmed  to  ui4ke  an  order,  but  the 
jadge  reversed  his  decision  aod  made  the  order  aaked 
for. 

The  defendant  appealed. 

C,  N.  Tiiidah  Dam'i,  for  the  defendant. — There  was 
no  j  tirisdictiou  to  make  this  order.  No  statute  or  rule 
gives  any  power  to  allow  a  succeasful  plain ti ft'  in  an 
action  brought  to  recover  poaaession  of  laud  tbe  costs 
of  the  writ  of  poaaesaion.  Such  coata  are  not  part  of 
the  judgment  debt ;  they  do  not  oonstitiite  a  debt  due 
from  the  dutendant  nt  all :  Mitriptit  <>/  Satitinri/  v. 
M'Vj,  8  W.  K.  462,  N  C.  B.  N.  S.  Itt3r  /»  re  Ltng,  Ex 
parte  Caihkford,  36  W.  R.  '■SVi,  20  U.  B.  D.  3ie,  By 
ord.  42,  r.  Is,  whiob  embodies  «eotiou  123  of  the 
Common  Law  Procedure  Act,  fM jl» ;  "In  every  case 
of  execution  the  party  enUtleid  i/a  execution  ni»y  levy 
the  poundage,  fees,  and  expenses  of  execution  over 
and  above  the  sum  recovered."  That  appbos  to 
ordinary  execution,  such  as  ft,  fa.  There  in  no 
con-esponding  proviaioa  in  order  47,  which  deals  with 
the  writ  of  posaesaion.  The  plaintiffi  will  rely  on 
section  j  of  the  Judicature  Act,  1890,  a?  conferring 
jurisdiction  to  allow  these  coats.  But  the  Judicature 
Acts  and  order  (j5  were  not  intended  to  confer  any 
new  jurisdiction  to  award  cost*.  [Stirling,  L,J. — 
In /«  reFither,  42  W.  H.  241,  [18«4]  1  Ch.  450,  it  was 
pointed  out  that  one  of  the  objects  of  section  o  of 
the  Judicature  Act,  1890,  was  to  remedy  the  want  of 
power  to  make  any  order  as  to  the  coats  of  the  pay- 
ment out  of  court  of  money  which  had  been  paid  into 
court  under  the  Lands  Clauaea  Act.]  At  any  rate  the 
Mction  does  not  cover  this  case.  It  only  deals  with 
"the  costs  of  and  incident  to  all  proceedings  in  the 
Supreme  Oonrt."  A  writ  of  possession  is  not  a  pro- 
ceeding in  tbe  Supreme  Court. 

if.  Ji.  Aikin,  for  the  plain tifta.— Section  5  of  the 
Judicature  Act,  1890,  gives  the  court  power  over  all 
costs  of  and  incident  to  proceedings  in  the  Supreme 
Court,  In  re  Fiiher  shows  that  this  section  is  an 
enabling  section,  whicb  enlarges  the  jurisdiction  of 
the  court  over  coats.  A  writ  of  possession  isaued  in 
pursuince  of  a  judgment  is  clearly  a  proceeding  in 
the  Sujtfemo  Court.  It  is  not  necessary  to  oonaiiler 
whether  tbe  court  had  power  over  such  coats  before 
the  Act  of  1K90.  [Vauouan  Williams,  L.J.— In 
Watson  on  Sheriffs,  at  p.  112,  it  is  eaid:  "In  general 
the  party  at  whose  suit  the  writ  is  issued  must  bear 
the  expenses  of  execution,  and  has  no  remedy  against 
his  debtor,  except  by  express  agreement,  as  usual  in 
a  judge's  order,  warrantor  attorney,  or  cognovit."] 

Vatjohan  Williams,  L.J.— I  think  it  is  desirable 
to  set  out  the  proceedings  in  this  case  up  (o  tbn  date 
of  the  order  appealed  against.  By  a  writ  of  summona 
issued  on  the  21at  of  November,  1905,  the  plain tiflfs 
claimed  possession  of  a  house  and  premises  and  rent 
and  mesne  profits,  the  defendant  having  come  into 
poeseesion  of  the  premises  as  tenant  of  the  plaintiffs. 
The  jilaintiif*  were  enabled  imder  the  provisions  of 
order  14,  the  acopo  of  which  is  now  extended  ao  as  to 
(ipply  lu  an  action  by  a  landlord  against  a  tenant  tu 


recover  possession  of  premises  where  tbe  term  ha* 
expired  or  has  been  duly  determined  by  notice  to  quit, 
to  make  an  application  under  that  order  for  summary 
j  adgmeut.  They  accordingly  made  such  application, 
and  on  the  15th  of  December  an  order  was  made  that 
the  plaintiffs  should  be  at  liberty  to  siga  final  judg- 
ment against  the  defendant  for  possession  of  the 
premises  set  out  in  the  indorsement  of  the  writ  of 
summons  with  the  costs  of  the  applicutioo.  The 
claim  for  rent  wus  ordered  to  st4nd  over.  Then,  oa 
the  next  day,  the  16th  of  December,  final  judgment 
was  digued.  By  that  judgment,  after  redtiug  that  the 
plaititiifj  had  obtained  the  order  just  mentioned,  it 
W4S  adjudged  that  tbs  plaintiffs  should  recover 
possession  of  the  premises  and  should  rcwver  th« 
coats  of  the  application  to  be  taxed.  Up  to  thia 
point  no  mention  had  been  made  of  any  costs  of 
a  writ  of  possession.  But  the  plaiuliffs,  having 
on  the  20  tb  of  Deiseuber  issued  a  n'rit  of 
posaesaion,  and  being  desirous  to  recover  the  coitt 
incurred  thereby,  applied  at  chambers  on  lbs 
29(h  of  December  for  an  order  that  the  costs  of 
and  incidental  to  the  writ  of  possession  issued  on  the 
20tb  uf  December  in  pursuauoeof  the  judgment  dat^ 
the  l<)th  of  December  should  be  taxed  and  paid  by 
the  defetidant  to  the  plaiotiffa.  The  blaster  refused 
to  make  an  order,  but  there  was  an  appeal  to  the 
judge,  and  on  the  olh  of  January  A.  T,  Lawrence,  J.. 
made  au  order  as  prayed.  Thai  is  the  order  appealed 
against. 

It  now  ap[>ettr8  to  l>e  clear  that  up  to  tbe  Judica- 
ture Acti,  and  indeed  up  to  the  year  tS90,  there 
Was  no  jurisdiction  to  make  such  un  order.  I 
have  examined  the  forms  of  orders  applicable  to  a 
case  like  the  jiresent,  and  I  have  also  referred  to 
Watson  on  Bheriffa,  These  show  that  formerly  there 
was  no  such  jimsdiction.  But  in  1890  the  Judicature 
Act  of  that  year,  by  section  5,  provided  as  foUowa : 
"  Subject  to  the  Supreme  Court  of  Judicature  Acta 
and  tbe  rules  of  court  made  thereunder  and  to  tbe 
expresi  provisions  of  any  statute  whether  passed 
before  or  after  the  commencement  of  this  Act,  the 
coats  of  and  incident  to  all  proceedings  in  the 
Supreme  Court,  including  the  administration  of 
estates  and  trusta  shaU  be  in  tlic  discretion  of  the 
C9urt  or  judge,  cuid  the  court  or  judge  shall  have  full 
power  to  determine  by  whom  and  to  what  extent 
such  costs  are  to  be  paid."  That  section  has  been 
relied  on,  and  in  my  opinion  properly  relied  on,  by 
the  plaintiffs  as  giving  jurisdiction  to  make  such  aa 
order  as  that  now  appealc-.i  against.  On  readiog  th« 
words  of  the  section  I  myself  was  not  quite  sure  that 
thf'y  were  intended  to  give  powtr  ti  the  court  to  order 
payment  of  costs  which  could  not  have  been  ordered 
before,  I  was  inclined  to  think  that  they  were  only 
intended  to  regulate  the  exercise  of  existing  jurisdic- 
tion. But  Stirling,  L.J.,  called  attention  to  the  case 
of  In  rr.  Fhher,  and  after  looking  at  that  case  it 
seems  to  me  to  be  quite  plain  that  the  object  of  the 
ifection  was  to  confer  jurisdiction  Lindley,  L.J., 
after  mentioning  the  unfortunate  rtate  in  which  the 
law  had  licen  with  regard  to  tbe  ccati  of  the  payment 
out  of  court  of  money  wliich  had  been  paid  in  under 
tbe  Lands  Clauses  Acts,  and  the  attempt  to  get  over 
the  difficulty  made  id  Ex  2>arU  Merctri  Company,  27 
W.  E.  424,  10  Ch.  D.  481,  said  :  "  However,  ia  In  re 
MitW  Eilate,  35  W.  E.  G5,  34  Ch.  D.  24,  that  case 
was  not  followed,  and  the  reason  why  it  was  not 
followed  was  that  tbe  court  held  that  no  jatiisdictton 
was  conferred  upon  it  by  the  rules  to  order  the  pay- 
ment of  costs  in  cases  where  before  the  Judicature 
Act  it  would  have  bad  no  power  to  do  so.  That 
diflSculty  was  felt  to  be  one  that  ought  to  be  got  rid 
of  by  Icgitlation,  and  section  6  of  the  Judicature  Act, 
IbiiiO,   was  passed  for  the    purpose,   amongst  Other 
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things,  oE  getting  rid  oi  what  was  Eidmttted  to  be  on 
imjiut  BDomaly."  Knowing  now  thtt  the  E<K;1ion 
'waa  in'Mided  to  confer  a  uow  jiiriwiiction  to  order 
costs  not  eiisting  before,  I  must  look  to  see  whether 
it  confers  juriadiction  in  the  present  case.  The  section 
pxirpirts  to  piftcs  in  the  diaorelion  of  the  court  or 
j  adge  ■ '  the  costs  of  and  incident  to  »U  proeeediags  in 
the  Snprome  Court. "  It  has  bsen  argued  that  thi« 
■wTiH  not  a  proceediog  in  the  Supreme  CouTt._  I  am 
of  opinion  that  it  was,  and  therefore  I  think  the 
»ppetl  sfaouM  be  dismiss d. 

BTisLiita,  L.J.,  concurred. 

Appeal  diimiued. 

Solidtora  for  the  plaintiff',  Nichohon,  OraJiam,  ifc 

Solicitora  for  the  defendant,  MottU  &  BkJcardt, 


P«m  P.  D.  &  Ad.  t>i». 

(V»ughan  Williawi,  Stirling,  and 

Moclton,  L.JJ,\ 


Feb.  2. 


'  Thk  ScarsdalM."  (a.) 


Ship— Seaman — Wii(/e$~Enil  0/  myage^Agrtement— 
Fort  iBtthiii  Aome  traitimj  Umitt  at  reqaired  bi)  mailer 
— Port  where  atrijo  ii  ditckargeii — Merchant  Shippimj 
Ad,  1894  (37  <t  68  Fi'ci.  c.  60),  ts.  113,  114  (2)  (a), 
116  (0),  116. 

A  niiman  ahfpped  nt  Cardiff  xtnder  an  agreement  for 
"  a  vngage  not  exeetding  line  yeari^  ilaration  to  any  port* 
fir  placet  within  the  If  mitt  0/  temidii-fioe  degree*  north 
latitmU  and  tixtg  deyreu  south  latitude,  tommendng  at 
Cardiff,  proeeeding  thence  to  Malta,  thtrtafter  trading  to 
pari*  in  any  rotation,  and  to  end  at  tueh  port  in  the 
United  Kingdom  or  Continent  of  Europe  within  home 
tradtng  Umitt  as  maij  he  requireii  by  the  masier."  The 
veud  tailed  from  Cardiff  for  Malta  and  then  to  a  Blaete 
8«a  port,  inhere  the  loaded  a  cargo  for  Stiuthampton,  On 
arrii>al  at  Southampton  the  diicharged  the  whole  of  her 
atrgo,  and  the  teaman  demanded  hit  maget  and  hit  dit- 
eharge  upon  the  ground  that  the  voyage  was  at  an  end. 
The  mtitter  refuted,  itatini/  that  the  voyage  wut  not  at  an 
twi  nntil  the  thip  got  back  to  Cardiff,  and  that  the  sea- 
man would  have  to  go  on  with  the  thip  to  that  port. 

Held,  that  tfte  matfer  had,  by  the  fiyreemenl,  the  power 
nf  filing  at  wh'it  port  within  Aome  trading  limits  the 
voyage  was  to  end,  and  that  the  voyage  did  not  necessarHi/ 
trvl  at  tite  port  within  home  trading  limits  tehert  th* 
cargo  tuni  Jinally  ditcharged. 

Appeal  from  the  judgment  of  Bargrare  Desne,  J, 
Charles  Baxter,  who  waa  employed  on  bo»rd  the 
■teamthip  Seartdale  as  a  firemnn.  took  proceedings, 
under  section  164  of  the  Merchant  Shipping  Act, 
1894,  before  a  court  of  summary  jurisdiction,  to 
reoorer  from  the  master  of  The  Smrtdale  the  sum  of 
£4  3s.  9d.wa|;ea  and  £2  as  comp«naation.  After 
haTtng  heard  the  evidence  the  court  referred  the  claim 
to  the  Admiralty  Division  of  the  High  Court  under 
section  1 1>5,  nib-section  3,  of  the  Uerchant  Shipping 
Act,  18fi4. 

On  the  5th  of  August,  1004,  Baxter  signed  aa 
agroemetit  for  serrtco  on  board  The  Scartdale,  the 
material  clause  of  which  was  as  follows:  "  On  a 
to;  age  not  exceeding  one  year's  duration  to  any  ports 
or  places  within  the  limits  of  ~6  north  latitude  and 
60  degrees  south  latitude,  commencing  at  Cardiff, 
piOOeediDg  thence  to  Malta,  therenfter  trading  to 
ports  in  any  rotation,  and  to  end  at  such  port  in  the 

{«,)  Reported  by  W.  F.  Baert,  'Eaq.,  Bwriiler-at- 
Law. 


United  Kingdom  or  Contuient  of  Burope  within  home 
trading  limits  as  may  be  required  by  the  master." 

The  Sraridule  sailed  from  Cardiff  to  Malta,  then 
from  Malta  to  the  Block  Stia,  where  she  took  in  a 
cargo  of  grain  for  Southampton,  and  she  arriTcd  at 
Southampton  on  the  28  th  of  September,  1904,  where 
shw  discharged  the  whole  of  her  cargo. 

Baxter  demanded  his  wages  and  his  discbarge  at 
Southampton  upon  the  ground  that  the  voyage  was 
at  an  end,  but  the  ma^terrefosed  togive  them  to  him, 
stating  that  the  agreement  was  not  at  an  end,  and 
that  Baiter  would  have  to  go  on  with  tbe  ship  to 
Cardiff. 

Baxter  accordingly  instituted  these  proceedings, 
and  the  Board  of  Trade  obtained  leave  to  intervene. 

Bargrave  Deane,  J.,  was  of  the  opinion  that  lh« 
a|;reemcnt  waa  an  agreement  for  a  particular  voyage ; 
th*t  the  voyage  was  at  an  end  at  the  port  within 
home  trading  limits  where  the  cargo  wa«  discharged, 
or  if  there  wm  more  than  one  port  of  discharge,  at 
the  port  where  the  lart  portion  of  the  cargo  was 
discharged :  that  the  master  by  accepting  a  cargo  from 
the  Black  Sea  for  Southampton  exercised  his  power 
to  end  the  voyage  at  S  juthampton  as  his  final  port  of 
discharge,  making  it  thereby  hi«  final  port  of  destina* 
tion,  and  that,  having  so  exercised  his  power,  he  had 
no  right  to  require  Baxter  to  proceed  further  with 
the  ship,  and  Baxter  was  entitled  to  his  discharge 
and  his  wages  at  Southampton,  He  accordingly 
gave  judgment  for  Baxter, 

Tbe  master  appealed. 

Sir  Edward  Clarke,  K.C,  and  Lewi*  Noad,  for  the 
master. 

Sir  Wiliiam  BoUon,  S.G„  Sir  Bobert  Finlay,  K.C. 
Sir  Edward  Canon,  K.C,  and  8.  A,  T.  Bowlatt,  for 
the  Board  of  Trade. 

S.  T,  Evant,  K.  C,  and  Morgan  Morgan,  for  Baxter, 

VAiiaHAK  Williams,  L.J.,  read  the  following 
judgment:  The  question  in  this  case  tarns  on  the 
constraotion  of  an  agreement  entered  into  between 
Charles  Baxter,  a  ssaman,  and  Colin  McDiamid,  the 
master  of  the  iteamship  Searsdalt,  The  case  began 
by  a  summons  being  taken  out  under  section  1(>4  of 
the  Merchant  Shipping  Act,  1894.  by  Charles  Baxter, 
the  plaintiff,  against  the  defendant,  MoDiamid,  the 
master  of  the  steamship  Scartdale,  for  £4  3s.  9d., 
being  the  balance  of  wa^s  owing  to  him,  the  plaintiff, 
while  employed  on  the  defendant's  said  steamship  as 
a  fireman.  At  the  hearing  of  the  summons  the 
plaintiff  was  repreaeuted  by  Mr.  Charles  Aosell 
Emanuel  for  the  Seamen  and  Kremen's  Union,  and 
Mr.  Charles  Lsmport  appeared  for  the  Shipping 
Federation.  The  ship's  articles  showing  the  terms 
upon  which  the  crew  were  engaged  were  put  in 
evidence,  and  the  material  terms  were  as  follows  : 
"On  a  voyage  not  exceeding  one  year's  duration  to 
any  ports  or  places  within  the  limits  of  T.i  degrees  north 
latitude  and  60  degrees  south  latitude,  commencing  at 
Cardiff,  proceeding  thence  to  Malta,  thereafter  trading 
to  ports  in  any  rotation,  and  to  end  at  such  port  in 
tbe  United  Kingdom  or  Continent  of  Europe  within 
home  trading  limits  aa  may  be  required  by  the 
master."  Honxe  trading  limits  include  the  United 
Kingdom,  the  Channel  Islands,  and  the  Isle  of  Man, 
and  the  Continent  of  Europ*  between  the  River  Elbe 
and  Brest  inclusive,  The  plaintiff  signed  on  hoard 
The  Smrtd^ile  at  Cardiff  on  the  5th  of  August,  1904, 
and  proceeded  in  that  vessel  to  Malta,  then  to  the 
Black  Sea,  whore  The  Scartdale  took  in  grain,  and 
then  w«nt  to  Southampton  under  charter-party, 
arriving  on  the  2Sth  of  September  at  Southampton, 
where  the  ship  discharged  the  whole  of  lier  then 
cargo.       Baxter    at    Southampton     demanded    hit 
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diaoharge,    bat   the    defendant   nfaaed   to    give   it 

to    him,    aayini^    that    the    ai^reemctit   waa    not    at 
an  end,  and  telling  Baxter  that  he  would  have  to  go 
on  to  Cardiff.     It  was  udmitted  by  the  master  that 
Southampton  was  the  final  port  of  dimharge  for  the 
cargo.    1  find  'hat  the  cargo  ia  tbie  admission  meant 
the  cargo  which  the  magter  then  had  on  board.     It 
wsi  contended  on  b-half  of  the  plaintiff  thnt,  aji  the 
vessel  waa  going  to  discharge  the  whole  of  her  cargo 
at  Southampton,  the  voyage  entered  into  under  the 
arctctes  waa  completed,  and  the  plaintiff  was  entitled 
to  nil!  discharge  at    Southampton.     It  was  contended 
on  bphalf  of   the  master  that  the  voyage  was  not 
ended,  and  ttae  captain  could  requiru  the  plaintiff  to 
g<j   to    Cardiff.      The   question   whether   the    voyage 
mentioned  in   this  agreement  terminated  at  South* 
amptuu,   or  whether   the  master   cotild   require  the 
Tojiige  to  end  at  Cardiff  and  refuse  to  give  Baxter 
hie  discharge  or  to  pay  him  his  wages  until  arrival  at 
Cardiff,    depends   upon    the    true    construction    and 
meaning    of    the   agreement    in    question.      In    mj 
opinion,   if  one   looks   merely  at   the  words  of   the 
agreement,  the  master  would  seem  to  be  entitled  to 
require  the  voyage  to  end  at  Cardiff  as  being  a  port 
in  the  United  Kingdom.     I  can  find  no  words  within 
the  foar  comers  of  the  agreement  which  would  lead 
me  to  say  that  the  voyage  mentioned  in  the  agree- 
ment determined  at  Southampton  by  tfftson  of  the 
discharge  of  the  cargo  then  an  board  The  Srarsdih  at 
SouthaniptoQ,  a  port  within   the  TTnited   Kingdom, 
and  therefore  a  port  within  the  limits  within  which 
the  master  is  by  the  agreement  entitled  to  require  the 
V.  yage  to  end.     The  voyage  mentioned  in  the  agree- 
ment is  a  voyage  of  the  ship  and  not  of  the  cargo. 
It  was  urged  by  Sir  Robert  Finlay  that  the  agree- 
ment provided  for  the  ship  commencing  ita  voyage 
at   Cardiff,  proceeding  thenc«  to  Malta,  and  there- 
after    making     a     circular     voyage     trading     to 
ports     in     any    rotation,     but     neceBBarily    ending 
the  voyage  by  the  arrival  of  the  ship  at  any  port 
within  home  trade  limits^that  is    to    say.    witliin 
the    United    Kingdom     or    within    the    Continent 
of   Europe  between  the  River  Elbe  and  Brest.     He 
argued   that  the  trading  to  ports  in  rotation  meant 
porta  exclusive  of  those  vrithin  home  trade  limits.     I 
s«e  nothing  in  the  words  of  the  agreement  to  justify 
the  contention  that  the  voyage  intended  by  this  agree- 
ment  necessarily  came  to  an  end  by  the  arrival  of  the 
ship  in  ballast  or  with  cargo  at  a  port  in  the  United 
Kingdom,  or  within   home  trading  limits.     On  the 
contrary,  it  seems  to  me  that  the  words  of  the  agree- 
ment give  the  master  a  right  of  election  aa  to  which 
of  the  ports  within  the  limits  of  the  prescribed  district 
shall  in  fact  be  the  fliiiil  jKiit  of  deatioatioa  of  the 
ship.      And   even  if   the   words  of    the  agreement, 
looking  only  to  what  one  finds  within  the  four  coruera 
of  the  agreement,  were  much  less  clear  than  they  seem 
to   me  to  be,  1  should  have  hesitated  long,  having 
regard  alike  to  the  interests  of  seamen  and  shipowners, 
before  I  held  that  the  true  conatruction  of  thia  agree- 
ment necessitated  the  engagement  of  a  new  crew  in 
the  cMe  of  a  British  foreign-going  ship  arriving  at 
Hamburg  before  she  could  proceed  with  the  cargo 
from   Hamburg    to    any  port,    whether    within    or 
without  homo  trade  limits. 

I  will  next  consider  the  construction  of  th's  agree- 
ment, taking  into  consideration  the  provisions  of 
Sfctions  113,  114,  Uo,  and  116  of  the  Merchant  Ship- 
ping Act,  1S94,  and  also  the  provisions  and  language 
of  that  Act  generally.  Section  1 1 3  requires  that  the 
master  of  every  ship,  except  coasting  ships  of  less 
than  eighty  tons  registered  tonnage,  shall  enter  into 
an  agreement  (called  the  agreetnent  with  the  crew) 
with  every  seaman  whom  ho  canies  to  sea 
ft9  one  of  his  orew  frost  any  port  in  the  United 


Kingdom.  Sub-section  3  of  seciion  114  prewriboi 
what  the  agreement  with  the  crevr  shall  contain  as 
terms  thereof.  Sub-section  2  (a)  runs  thus:  ''The 
agreement  with  the  crew  shall  contain  as  terms  there- 
of the  following  particulars:  (a)  Bitber  the  nature, 
and,  as  far  as  practicable,  the  duration  of  the 
inttfuded  voyage  or  engagement,  or  the  maximum 
period  of  the  voyage  or  engagement  and  the  places 
or  parts  of  the  world,  if  any,  to  which  the  voyage  or 
engagement  is  not  to  extend."  It  was  argued  by  the 
Solicit.>r-G-eneral  and  Sir  Eobert  Finlay  that  if  the 
construction  above  mentioned,  which  was  the  con< 
struct! on  contended  for  by  Sir  Edward  Clarke,  was 
put  on  the  agreement,  this  coustruction  in  eff<)ct 
turned  the  agreement  into  a  time  agreement,  and 
thit  a  time  agreement  would  not  be  an  agreement  in 
accordance  with  section  1 14  of  the  Merchant  Stiipping 
Ai;t,  IH94,  or  with  the  provisions  of  that  Act  taken 
as  a,  whole.  And  then  they  argued,  if  the  words  of  the 
agreement  were  capable  of  two  constructions,  one  of 
whicti  resulted  in  an  agreement  which  nas  void  under 
the  Act  and  inconsistent  with  its  pruviaiona,  and  the 
other  consistent  with  its  proviaious,  the  court  ought  to 
adopt  the  construction  conaialeut  with  the  provisions 
of  the  Act  even  though  such  construction  should  be  a 
non-natural  construction  or  not  the  construction 
which  pHmd  facie  on*  would  give  to  the  words  of 
the  agreement.  I  agree  entirely  with  this  contention ; 
but  I  do  not  think  that  a  time  agreement,  aa  dis- 
tinguished from  a  voyage  agreement,  would  be  incon- 
siatent  with  the  provisions  of  aeution  114  or  with  Iha 
provisions  of  the  Act  taken  as  a  whole.  First  let  me 
take  section  114,  sub-section  2  (»).  That  clause  con- 
tains alternative  particulars  either  of  which  will  satisfy 
clause  (a)  of  sub-section  2  of  section  114.  Under  the 
first  alternative  the  agreement  must  contiun  par- 
ticulara  of  the  nature  and,  as  far  as  practicable,  of  the 
duration  of  the  voyage  or  engagemetit.  It  wiU  be 
observed  that  this  alternative  provides  not  only  for  par- 
ticulars of  a  voyage,  but  atternativaly  for  particulars 
of  the  engagement,  which,  I  take  it,  is  not  a  synon)  m 
for  a  voyage.  The  second  alternative  also  deals 
both  with  an  agreement  which  contemplates  a  voyage 
and  also  with  on  agreement  which  contemplates  an 
engagement.  Under  this  latter  nlteruative  the  par- 
ticulars muat  be  of  the  maximum  period  of  the  voy»ge 
or  engagement  and  of  the  places  or  parts  of  the 
world,  if  any,  to  which  the  voyage  or  engagement  if 
not  to  extend.  The  difference  between  these  two 
nltemativea  ia  thia :  That  under  the  first  the  ooutrac- 
tual  employment  extends  to  the  whole  duration  of 
the  voyage  or  engagement  as  the  case  may  be ; 
whereas  uti<ler  the  second  alternative  the  contractoal 
emjiloymcnt  must  not  exceed  the  maximum  period  of 
tbe  voyage  or  engagement,  but  may  be  detertnintd 
on  an  event  or  at  a  time  happening  before  the 
determination  of  the  maximum  period.  It  seems  to 
me  that  the  word  "  engagement "  in  both  of  theM 
alternatives  covers  a  time  agreement  as  distinguiahed 
from  a  voyage  agreement .  Und  erthefirstalt  ema !  i  v« 
the  agreement  baa  to  be  for  a  fixed  time,  under  the 
tecond  fur  a  maximum  period  of  time.  I  am  iadiiied 
to  think  th>tt  where  the  agreement  is  for  a  maxia:um 
period  of  time  the  agreement  would  lack  that  predsioa 
for  the  information  of  the  sailer  which  the  statute 
contemplates  nulesa  it  stated  the  occasion  or  oocojdoDe 
on  which  the  employment  might  fall  short  of  the 
maximum  period.  We  have  not  got  to  decide  this, 
but,  assuming  thia  to  be  the  true  construction  of 
clause  [a),  it  is  fully  satisfied  by  the  choice  given  to 
the  captain  as  to  the  port  within  the  limits  prescribed  at 
which  the  voyage  is  to  end,  and  the  t  me  at  whidi 
within  the  twelve  months  the  vessel  shall  arrive  at  the 
port  within  the  home  trade  limits  where  he  requires  the 
shiptoenditsvoyage.    Butthenitisaaid  that  these  ftr« 
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to  be  fonnd  in  sectioti  116  proriiions  relating  to  niiining 
agreemente  which  by  express  Btatement  of  occasions 
on  which  the  agreenieDt  may  be  bused  on  tims  exclude 
»greementi!  based  ou  time  in  resiject  of  foreiga-goirg 
•bijje  except  on  those  occasiong  defined  under  the  head 
of  running  agreements.     The  sub-sections  of  sectiou 
11a  which   ore  io   particular  relied   upon   are  sub' 
■eotiotis  3,  6,  and  7.     Sab-section  5  runs  thus  :  "  The 
Agreements  msy  be  made  for  a  Toyage,   or  if  the 
Toyages  of  the  ship  average  less  th»D  mx  month*  in 
duration  may  be  ma'le  io  extend  over  two  or  more 
voyages,  and  agreements  so  made  to  extend  over  two 
OT  more  voyages  are  in  this  Act  referred  to  as  rmining 
agreements,"     Now   sub-section   6  provides  that  an 
agreement  msy  be  made  by  a  foreign-going  ship  for 
m  voyage — i.e.,   may   be  made    under    go    much   of 
section  114  as  relates  to  a  voyage  as  distinguished 
from  an  engsgement.   But  an  agreement  for  a  voyage 
may  he  made  for  a  maximum  period  provided  it  states 
the  places  or  parts  of  the  world,  it  any,  to  which  the 
▼oyage  is  not  to  extend.     That  being  so,  it  seems  to 
me  that,  if  the  agreement  under  coDsideration  is  a 
Tovage  agreement  which  complies  with   these  con- 
ditions,  we  are  not  to  trouble  ourselves   with   the 
provisigns  as  to  running  agreements,  which,  as  sub- 
section C  states,  are  agreements  made  to  extend  over 
two  or  more   voyages.     I   do  not  think    that    this 
agreement  under  consideration  does  extend  to  two  or 
more  voyages.     It  is   a  single  agreement    for    one 
voyage  of    the    ship.      IndMid    both   the   Solicitor- 
General  and  Sir  Robert  Pinlay  admitted  that  this 
agreement,    so    far    as    it    rslated    to    a    tramping 
voyage  in  the  Mediterruiean  or  outside  the  limits 
for  selection   of  the  port  of   final   destination,  was 
lor   one   voyage  under  a   single   agreement    within 
the  meaning  of    section  114.    They   only  contended 
that  arriving  at   a  port   within   those  limits  or  at 
all  events  arriving  at  such   a  port  and  discharging 
the    whole    of   the   cargo    constituted   necessarily  a 
determination  of  the  voyage  of  the  ship.     I  cannot 
agree.    But  I  would  observe  that  they  d  id  not  contend 
tbat  the  agreement  was  a  running  agreement,   bat 
only  that  such  arrival  at  a  port  within  the  district 
where  the  voyage  might  end  terminated  the  voyaare 
under  an  agreement  made  under  section  114.    With 
regard  to  section  116  1  have  only  to  say  tliat  it  does 
not  ooatemplate  agreements  for  a  voyage,  and  cer- 
tainly not  agreements  for  a  voyage  of  a  foreign -going 
ahip,     It  d«Js  with  agreements  for  service  of  crews 
of  home  trading  ships  in  a  psrticular  sliip,  or  of  a 
eervice  in  two  or  more  ships  belonging  to  the  same 
owner  ;  so  1  do  not  think  we  need  crtnsider  the  effect 
of  sub -section  4  of  section   116.      Having  thus  far 
dealt  with  the  question  of  the  validity  of  the  agree- 
ment and  (he  meaning  of  the  word  "  voyage"  in  the 
agreeniBEt.  I  now  propose  to  dpal  with  the  lueannig 
of  the  words  in  the  agreement  as  to  the  end  of  the 
voyage.     The  words  are  "to  end  at  such  port  in  the 
United  Kingdom  or  Continent  of  Europe,  within  home 
tr*ding  limits,  <^s  may  be  rei^airiMl  by  the  master." 
B*rgreave  Dt'&ne,  J,,  after  dealing  with  the  meaning 
of  the  word  "voyage"  in  trrras  with  which  I  entirely 
concur,  said  that  "the  further  question  that   tti>n 
arose  was  (bat,  given  that  the  voyage  ended  within 
those  home  limits,  at  whit  place  within  them  did  it 
end  f    The  Merchant  Shipping  Acta  from  1729  down 
to  the  present  date  did  not  in  terms  deiine  the  '  end  of 
the  voyage';  but  there  were  three  expressions  which 
aff  jrded  a  fairly  sure  guide  to  what  might  be  taken 
to  be  the  place  where  a  voyage  ended,     '  The  place  of 
nnlivery  of  the  cargo.*  '  the  final  port  of  diecharge,' 
arjd  '  th"  Hnal  pwt  of  destination '  were  terms  which 
were  to  be  found  in  the  varioiu  Merchant  Shipping 
Actj  and  he  thought  they  were  intended  to  be  cot  re- 
lative tenua,  each  pointing  to  what  must  be  taken  tn 


be  the  end  of  the  voyage ;  and,  reading  them  in  that 
light,  he  thought  that  the  end  of  the  voyage  was  the 
place  where  (he  final  or  home  passage  of  the  whole 
voyage  terminated  by  reason  that  it  was  the  tJace  at 
which  the  cargo  brought  home  was  to  be  finally  dis- 
charged.     In    the  case  where  the  home   cargo  was 
consigned  to   more  than    one  place  '  finally  '  would 
mean  that  place  where  the  last  portion  of  the  cargo 
was  discharged,  and  the  adventure  of  the  ship  out- 
ward and  borne wu-d  was   at  an  absolute  end,  and 
where  she  was  fully  dischafged  on  her  return  within 
the  home  trade  limits."     I  cannot  agree  that  in  this 
agreement  the   end  of  the  voyage  means  the  plaoe 
where  the  final  or  home  passage  of  the  whole  voyage 
terminates  by  reason  that  it  is  the  place  at  which  the 
cargo  brought  home  i^  to  he  discharged  finally,  or 
that  place  where  the  last  portion  of    the  cargo  tj 
discharged,    and  the    adventure  of    the    ship    out- 
ward  and   homeward   is   at    an    absolute    end,  and 
where  she  is  finally  discharged  on  her  return  within 
the  home  limits.     The  voyage  to  be  ended  is  the 
voyage  of  the  ship,  not  of  the  cargo.      The  adven- 
ture   of     the    ship    outward    and    homeward    does 
not  termionte   until   the  ship   returns  to  the   port, 
within   the  limits  of  home  trade,  where  the  master 
elects,  within  the  period  of  twelve  months  mentioned 
iu  the  voyage  agreement,  to  end  her  voyage  and  pre- 
pare   for   a    fro'th   voyage.     I  agree  also   with   the 
criticism  by  Sir  Edward  Ularke  upon  this  part  of  the 
judgment  of  the  learned  judge,  that  discharge  is  a 
word  which  applies  not  only  to  cargo  but  also  to  crew 
and  to  rhip,     And  I  cannot  agree  that  the  place  of 
"uohvery  of  the  cirgo,"    "the  final   port  of   dis- 
charge," and  "the    tinal  port    of  destioatinn,"  are 
either  correlative   or  synonym  )ua  terms.     Lastly,   I 
would  say  that,  although  I  think  that  the  argument 
of  Sir  Bobert  Finlay  made  it  necessary  for  him  to  saf 
that  an  express  agreement  that   the  voyage  should 
begin  at  Cardiff  and  proceed  to  Bdbai  and  bidt  to 
Cardiff,  with  liberty  to  call  at  Southamptoa  and  there 
discharge  her  cargo,  would  not  be  a  voyage  ending  at 
Cardiff  within   tlie  meaning    of  this  agreement,   it 
seems  to  me  that  that  contention   would  produce  a 
moat  strained  construction  of  the  simple  words  of  thif 
agreement,  I  only  wish  to  call  attentio'i  for  a  luoment 
before  concluding  to  the  judgin-nts  of  Lord  8  to  well 
iu   The  Qeorgs  ffonie.  1  Hagg.  Adm.  370    and  of  Dr. 
Lusbington  in  The  WeUmrtrland,  1  W.  Rob  216.     Dr. 
Lusliingtrn,  in  the  Utter  ca^e,  cites  the  judgment  of 
Lord  Stowell  in  the  former  case ;  and  without  going 
minutely  into  state ^nents  made  by  those  great  jvulges, 
it  will  be  seen  plainly  in  both  cases  that  the  Judges 
took    the    view   that    what    the    Legislature   really 
required  was  that  jin  agreement  of  service  between  a 
sailor  and  the  master  of  a  ship  should  be  so  expressed 
Hs  to  give  sufficient  informotiou  to  the  seaniao  about 
to  be  carried  in  the  ship  as  to  the  voyitge  about  to  be 
nudertaken  ;   and,  iu  my  view,  if  an  agreement  suffi- 
cinntly    does    this  — that   is  to  eay,    if    it  gives    in 
sufficiently    dear  terms  the  information    which  the 
vsrioui  Merchant  Shipping  Acte  have  required  to  be 
given  to  sailors,  that  is   all  that  the  law  requires. 
Provided  that  this  is  done,  a  sailor  is,  iu  my  opinion, 
to  be   treated   in  aO   other  re<peutit  as   a  free  man 
capable  r>f  taking  care  of  himself  and  of  entering  into 
any  agreements  he  chooses  with  shipowners,  provided 
that  the  agreement  gives  him  suffi.ient  information 
as  to  the  vnyage,  and  in  particular  the  information 
contained  in  the  particulars  required  by  the  Merchant 
Bliipping  Act,  \B^i.     I  think  that  this  app<-al  must 
he  allowed  on  th<t  usual  temi<. 

STiRLHia,  L.J,,  read  the  following  judgment : 
The  question  which  we  hav^  to  decide  turns  on  the 
oonstmction  of  the  agreement  entered  into  by  iha 


83B 


THE  WEEKLY   REPORTER. 


[April ;,  isoe.i 


Vol.  LIV. 


Court  of  Appral. 


'  Tbk  Soarsdalk." 


GogBT  OF  Affxal. 


plaintiff  with  the  matter  ot  ths  Btesmibip  Sffiridate 
in  ivcoordance  with  the  Mercbaut  Shipping  Act, 
1894.  By  that  agr''«s'"6nt  the  plaintiff  was  engsgad 
"  on  a  voytige  not  exceediag  one  year's  duiation  to 
any  ports  cr  plaops  within  the  limits  of  75  degrees  north 
lutitude  and  60  degrees  aciuth  latitnde,  comtneueiug at 
Cardiff,  proceeding  thence  to  IDtlta,  thereafter  trid- 
ing  to  ports  in  any  rotation  and  ihe  end  at  such  port 
in  the  United  Kingdom  or  Continent  of  Europe  wifch- 
ia  home  trading  limits  as  may  be  reqnired  by  the 
mister."  It  wm  admitted  by  the  learned  counsel  tor 
the  Board  of  Trade  that  the  voyage  contemplated 
waa  one  which  might  be  divided  into  Tarious  stages 
— as,  for  example,  from  Cardiff  to  Malta,  1  ou  3ialta 
to  the  black  Sea  and  from  the  Black  Pea  to  South- 
ampton, and  tbat  a  full  cargo  might  be  taken  in  and 
discharged  at  these  vatious  places  as  circumstances 
might  Teqoire.  It  was  admitted  also  by  tbem  that 
the  ngi-eenient  for  a  voyage  of  this  nature  was  per- 
fectly valid  provided  that  tte  "ports"  to  which  the 
ship  might  trade  ' '  in  any  rotation "  were  ports 
beyond  home  trading  limits.  I  a* sura e  without 
deciding  that  tbia  is  the  true  conatractioa  of  the 
words.  It  was,  however,  contended  that  the  voyage 
contemplated  by  the  agrtement  came  to  au  end  when 
tbe  ship  arrived  at  the  final  port  of  discharge  of 
cargo  withiii  home  trading  limits  (in  this  case 
Southampton),  and  that  the  master  could  not  require 
tbe  plaintiff  to  proceed  to  Cardiff  witli  the  ship 
in  ballast,  though  it  was  not  disputed  that,  if  the 
cargo  had  been  only  partially  discharged  at  South- 
ampton, the  master  mgbt  have  required  the  plain- 
tiff  to  proceed  to  Cardiff  in  order  that  the  lost 
might  bo  discharged  there.  The  most  material 
portions  of  the  Act  are  section  lU,  sub-sfctions  2  (u) 
and  3,  and  section  115,  sub  sections,  5,  G,  and  T.  Tbe 
agreexent  ia  question  falls  within  the  second  branch 
of  sub-section  3  («)  of  aectiou  ll'l.  Unlias,  there- 
fore, it  contains  tome  provision  which  ia  contrary  to 
law,  effect  ought  to  be  given  to  it  nnder  sub-section  3, 
Tbe  agreeatent  is  admittedly  not  a  running  agree- 
ment within  the  meaning  of  section  1  lo  of  the  Act. 
It  must  therefore,  under  section  115,  sub-section  5,  be 
for  a  voyage ;  and  if  it  provides  for  more  than  one 
voyage  it  is  bad,  and  it  was  argued  that  on  any  other 
oonttruetion  than  that  adopted  by  Bargrave  Deano, 
J„  it  does  provide  for  more  than  one  voyage.  In 
order  to  meet  the  argument  put  forward  on  behalf  of 
tbe  Board  of  Trade,  the  case  was  put  to  counsel  of  a 
voyage  "  commencing  at  Cardiff,  proceeding  thence 
to  Malta,  thereafter  to  the  Black  Sea,  and  thence 
with  cargo  to  Southampton,  and,  if  required  by  tbe 
master,  from  Southampton  to  Cardiff  in  ballast  '* ; 
and  it  was  said  (as  I  think  the  case  of  the  Board  of 
Trade  required)  that  that  would  have  been  not  one 
voyage,  but  two.  I  aiu  unable  to  agree.  I  think  it 
was  only  one  voyage  Linger  or  shorter  as  the  master 
might  require,  I  also  agree  with  tbe  contention  of 
Sir  Edward  Clarke  tbiit  the  voyage  contemplated  was 
that  of  the  ship,  tot  of  ihe  osrg'>.  In  tbcpre^etittmae 
the  master  is  by  the  terms  of  the  sgre*  merit  entrustfd 
with  tbe  power  of  detf  riiiiuing  at  what  place  witliin 
hotae  trading  limits  the  voyage  is  tj  eml.  The 
parlies  to  an  agreement  of  the  kind  with  which  we 
have  to  do»l  appear  to  be  left  by  the  Act  ut  perfect 
liberty  to  fit  tbe  lommencenieot  *nd  ending  tif  the 
voyage  as  they  see  fit.  I  think  tfaat  the  master  could 
not  use  this  power  so  as  really  to  conveti;  a  single 
voyage  into  two ;  but  in  ruy  i  udgtjiertt  ho  has  not 
done  so.  In  my  o))iuion,  therefore,  the  apiieal  ought 
to  be  allowed, 

MouLTON,  L.J. — I  am  of  the  same  opinion.  The 
dcBiaion  deprnds  upon  the  true  inteqiretation  of  the 
agrecmetit  entered  itito  batiieen  the  ruiater  and  the 


seaman.    It  appears  to  me  that  if  the  agreement  had 

been  free  from  any  complication  introduced  by 
statute  law,  it  would  tte  clear  that  it  was  an  agret- 
ment  for  what  may  be  called  a  tramp  voyage,  not 
exceeding  one  year's  duration,  commeticing  at 
Cardiff,  having  its  first  port  of  call  at  Malta,  thea 
with  freedom  to  trade  to  any  ports  in  any  rotation 
within  such  wide  limi  s  as  practically  to  include  all 
the  ports  of  the  world,  and  to  end  at  such  port  within 
home  trading  limits  as  might  be  rrquired  by  the 
master,  It  is  conceded  by  the  Solicitor- Geceral  that 
the  voyage  was  for  a  tramp  voyage,  and  that  it  was 
contemplated  that  the  voyage  should  consist  of  trips 
frora  port  to  port  for  the  successive  taking  in  and 
discharge  of  cargo  either  in  whole  or  in  part,  Th{i 
Sohcitor-Q-cneral,  however,  contends  that  as  soon  as 
Ihe  vessel  arrived  at  a  port  within  home  trading 
limits  acd  completely  discharged  her  cargo  the  agree- 
ment of  service  came  to  an  end,  I  cannot  agree. 
The  visit  of  the  vessel  to  a  port  within  home  treeing 
limits  might  occur  in  cue  or  two  wais.  It  might 
occur  by  reason  of  the  right  of  the  matter 
to  trade  to  ports,  inclnding  porta  within  home 
trading  hmits,  in  any  rotation,  or  it  might  occur  by 
reason  of  thu  right  ot  tbe  master  to  name  a  port 
within  home  traiUng  limits  as  the  port  of  termination 
of  the  voyage,  I  see  nothing  to  estop  the  master 
from  aaying  that  the  visit  of  the  vessel  lo  Southamp- 
ton was  a  visit  to  that  port  under  the  first  of  the 
above  rights,  and  to  compel  us  to  say  that  it  wai 
under  the  second  of  the  two  rights.  The  agreement 
says  that  the  master  must  terminate  tbe  voyage  at  a 
port  within  home  trading  limits ;  it  does  not  say  tbat 
if  tbe  master  brings  the  vesael  to  a  port  within  home 
trading  limits  the  voyage  is  ipio  /arCo  termicatcd. 
In  my  opinio:!,  therefore,  the  master  had  the 
fame  right  to  go  to  ports  within  home  trading 
lioiits  as  he  had  to  go  to  porta  ontsida  those 
limits.  Counsel  for  the  Board  of  Trade  admitted  that 
their  contention  practically  amounted  to  a  read  ing  into 
tha  agreement  after  the  words  "  thereafter  trading  to 
ports  in  any  rotation,"  the  words  "  other  than  poiti 
within  home  trading  limits."  If  those  words  could 
be  properly  implied  in  this  agreement,  the  contetitiou 
of  the  respondent  would  be  made  out,  because  tbeo 
the  vessel  could  only  lawfuUy  com4  to  a  port  within 
homo  trading  limits  for  the  purpose  of  terminating 
the  voyage.  Coniequently  the  aastt>r  by  taking  the 
vessel  to  Southampton  would  have  elected  to  end  the 
voyage  there.  I  can  tee  no  ground  for  reading  those 
words  into  tbe  agreement.  They  would  not  be 
consisttnt  with  the  words  of  tbe  agreement, 
"thenafter  trading  to  poits  in  any  rotati  n," 
which  iedude  ar^y  ports  within  home  trad- 
ing bmila.  Two  points  were  urged  npon  as.  It 
ia  first  of  all  said  that,  as  tbe  whole  of  the  cargo  was 
discharged  at  Southampton,  the  voyage  nectrssaril)' 
caue  to  an  end  tliere.  The  agr'eoment,  however, 
con  tern  plates  a  strcccsion  of  cargoes  b«'iug  taken  ia 
and  dischargul,  and  aa  it  is  conceded  tbat  the  com- 
pute dif (charge  iif  a  cargo  at  a  port  outside  homu 
trading  limits  would  net  terminate  tbe  voyage,  so  it 
B>  ems  to  follow  thst  a  complete  ditcharge  of  cargo  *t 
a  p&rt  wit  bin  tbosn  lint  its  cannot  have  that  result. 
It  is  mxt  said  that,  if  tbe  agreement  were  couttrusd 
in  the  manner  contended  for  by  the  ap}  ellant,  it 
would  amount  to  an  agreement  fcr  a  period  not 
exceeditig  one  year,  and  thst  the  agre^ruent  woold 
be  invalid  upon  the  ground  that  time  agreementJ 
for  seattien  are  not  allowed  by  law.  Upon  tlii* 
p(int  I  have  foimed  no  opinion  and  I  dtsire  to 
c-xpruiB  notip.  In  the  first  place  the  qofstion 
whether  time  sgreements,  otber  than  the  runsiftg 
agreem>nts    referred    to    in    leition    II,),    teoA   tha 

^lime   Bgri'ements  specified  in  section  116,  are  Irgsl 
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nuf  be  a  queition  of  enormous  impoTtRDce  to  the 
mercantile  inaiine  and  to  eailorB,  and  I  sbould  le 
loth  to  decide  it  except  tn  a  case  where  it  was 
ueoessarj  for  the  dectsion.  In  the  present  cose  it  is 
not  necessary  to  decide  it.  If  the  agifement  is 
illf  gal  and  void,  there  was  oo  agreement  upon  wliith 
the  jugfioea  could  found  juriBdiction,  and  therefore 
the  appellant  moat  suocetd.  But,  farther,  it  the 
agreement  on  the  one  ibterpretation  is  iUet!^,  so 
would  it  also  be  on  the  other  interpretation.  The  two 
i&terprtf  tat  ions  oely  diit'er  in  this,  that  they  allow  a 
different  choice  in  the  matter  of  trading  ports.  They 
both  extend  over  a  period  not  exceeding  one  year, 
and  the  suggested  difliciilty  that  the  mMter  would 
bavo  the  powor  of  extentting  the  aeryice  for  any  time 
he  might  ohooge  within  the  limit  of  the  year  would 
apply  eqoaUy  to  one  as  to  the  other.  I  base  my 
deuidon  solely  upon  this,  that  the  respondent  has 
failed  to  show  that  theie  was  a  Talid  agreement 
which  was  terminated  by  the  eall  of  the  vesael  at 
Soathampton.  In  my  opinion,  therefore,  the  appeal 
miut  be  allowed. 

.•\ppml  alloweil. 

Solit'itors  for  the  appellant,  BottertH  ct  Rodr. 

8<)lieitoc  for  the  respondent,   /-■.  J.  Nicholh,    for 
C.  A.  E  ma  H  lit  I  lb  JCmannel,  Southampton. 

Solititor  to  the  Baaril  of  Trade, 


From  P.  D.  &  Ad.  Div,         ^ 
(Collins,  M.fi.,  and  Bomer  and  >  Jan,  91. 

Ci  KfSB-Hardy,  L,  JJ.)  ) 

"The  Maepissa." 
MlBSXT  Docks  asij  Hardouk  Board  v.  OwNEEa 

OF  STEAMsiur  "MAspBsaA,"  {«,) 

Ship — CotlUion — Venel  tiot  ii»td  far  prnfU — Demurrage 
— Meature  of  danagti. 

Tht  diimitgu  to  he  awarded  to  a  dock  Imari},  charged 
with  the  duty  »/  mahitttiniitg  a  harbour  but  not  eiUiiltd 
to  iliftrihiite  profits,  in  re>[iecl  of  delay  in  their  work, 
lohirh  they  havt  iuffired  by  reaton  nf  damage  done  lo  one 
of  their  dredtjtri  {n  a  colHiion  earned  by  the  nnjltyenct  of 
the  de/endanls'  tervaiitt,  may  riyhlly  be  taken  to  be  the 
eqiiiiialent  to  the  eott  of  the  tiiork  to  the  owners  had  that 
tatrrk  betn  done. 

Jtuiyment  of  Eames,  P.  (ante,  p.  311,  [1906]  /',  U), 

This  was  an  appeal  from  a  decision  of  the  Pretiident 
of  the  Probate  Division  (reported  autt,  p.  314,  [190(il 
P.  H). 

The  case  raised  Ihe  (question  of  the  prinoiple  on 
which  a  claim  in  the  nalvire  of  demurrage  fcr  the 
tf  mporary  loss  of  the  use  of  a  dredger  damaged  by 
collision  is  to  be  cat ou luted. 

The  O,  B,  Vr\t>o,  owned  by  the  plsiL tiffs,  is  a  suction 
dredger  huilt  in  lSO.>ata  ccst  of  £20,700,  and  was 
designed  for,  ucd  is  emplojed  in,  the  dredging  of  the 
bar  and  the  sea  channels  of  Ihe  Mersey  as  part  of  tte 
conservancy  work  of  the  dock  Vioard.  This  is  one  of 
the  three  largest  dredgers  in  Europe,  being  capable 
of  ciirrjirtg  3,000  toes  of  sand  to  Ihe  dumping  ground 
and  of  dredging  to  the  depth  of  fifty-five  feet.  Her 
avertge  output  is  12, 600  tons  per  day  at  an  estimated 
coat  of  a  fraction  over  2d.  per  ton  of  sand  railed.  She 
works  contiauously  night  and  duy  throughout  the 
year,  except  Sundays,  Ohriatmas  Day,  and  Oood 
Friday,  but  is  occasionally  prevented  from  working 
by  stresa  of  weather. 

(«.}  Beported  by  J,  I.  ^tirliho,  Esq.,  Bardtter- 
at -lift  w. 


On  the  fith  of  October,  190-t,  The  Q.  B.  Crow  was 
run  into  by  the  steamship  Marpi^iia,  owned  by  the 
defendants,  and  sustained  the  damage  which  formed 
the  subject  of  the  plaintiffs'  claim.  Her  value, 
allowing  for  depreciation  at  T  per  cent.,  was  estimat'ed 
at  the  time  of  the  collision  at  £.?3,TIJC,  and  her  life 
was  considered  to  bo  good  for  some  five  or  six  jears 
longer. 

An  action  for  damage  by  ooltision  was  brought  by 
the  plaintift'j,  and  was  settled  on  the  defendants 
admitting  liability  to  the  extent  of  90  per  oent., 
subject  to  the  usual  reference. 

The  plaintiffs  filed  particulars  of  their  claim,  con- 
listing  of  eleven  items  amounting  to  £1,275  12s.  6d, 
All  the  items  were  agreed  except  the  last  item  of 
££)3Q,  being  demurrage  for  nine  days  at  £101  per  day. 

According  to  the  evidence  of  the  plaintiffs' engineer, 
given  at  the  rf  ference,  "  the  services  of  the  dredgers 
are  indispensable  to  the  port  in  order  to  maintain  its 
present  condition,"  and  "to  replace  them  the  board 
would  have  to  do  the  best  they  could  In  the  way  of 
hire,  cr  the  alternative  wotdd  be  for  the  port  to  suffer 
p  rp j  ti  d  i  ce  and  datnage. ' ' 

In  1901  a  sand- pump  suction  drtdger  called  Tie 
Lagii,  valuFd  at  £13,0(10  and  capable  only  of  an 
output  of  2,7.j<>  tons  per  day,  was  hired  to  replace  one 
of  the  board's  own  vessels  at  a  charge  of  £19  12b.  lOd, 
per  day,  reprofeiiting  an  owner's  profit  per  wetk  of 
£67  10s.,  or  27  per  cent,  per  annum  on  the  value  of 
the  vesiel  after  allowing  for  depreciation  at  the  rate 
of  T  per  cent.,  or  £17  10s.  per  week.  On  similar  lines 
in  the  case  of  The  G,  B.  Crow  the  rate  per  working 
day  was  calculated  at  £102  9s.  od. 

The  witness  could  not  say  that  any  v(  ssel  suffered 
detriment  from  the  fact  tt  at  The  O.  B.  Crow  was  not 
availftble  during  the  nine  days  for  which  demurrage 
was  claimed,  and  he  admitted  that  the  harbour 
authorities  could  only  suftVr  through  the  vessels.  But 
he  claimed  that  by  building  the  vessels  the  board  bad 
produced  improvement  in  the  poit,  and  its  value  to 
the  port  must  lie  at  least  the  expenditure  incurred  in 
producing  it.  Accordingly  when  deprived  of  the 
tot^ces  of  the  vessels  they  wtre  deprived  of  an 
advantage,  which  ought  to  be  reckoned  in  this  ca«e 
at  the  (lady  or  uorcent  value  to  them  of  The  0.  D. 
Crow. 

In  rMpect  of  t^e  claim  of  £936  for  demurrage,  the 
district  registrar  allowed  only  £31.?,  or  £35  per  day, 
assiguing  in  his  report,  dated  tho  13th  of  July,  1905, 
the  folio wiag  reasons  : 

"Iho  only  item  in  the  claim  which  was  disputed 
was  Ko.  1 1 ,  and  tho  dispute  resolved  itself  into  the 
question  of  the  principle  on  which  demurrage  should 
be  calculated.  The  plaintiffs  in  the  claim,  as  filed, 
charged  £104  per  day  for  demurrage,  bat  at  the 
reference  they  reduced  this  atnoutit  to  £102  9s,  Jd. 
There  was  no  dispute  as  to  the  number  of  days  for 
which  the  defendants  were  liable  to  pay  demurrage. 
Coimiiel  for  tho  pliiint:  ffi  contended  that  the  Talue  per 
day  of  the  vesiel  to  the  pliiintffs  wea  the  amount 
which  tley  coasidotcd  it  proper  to  expend  on  her  for 
maintenance  and  working  exfensor,  in  addition  to 
sunis  to  cover  iiiBiirance,  deprfciation,  and  owners' 
profits,  and  the  engioefr  to  the  dock  board  was  called 
to  prove  these  amounts.  This  wiftiess  had  prepared  a 
stat«mt'nt  shonicg  ihe  annual  cost  for  the  past  nine 
years  under  the  foil  owing  hfads:  Insurance,  repairs, 
wagea,  supplies,  depreciation,  and  expeDses  of 
engineer's  department,  together  with  a  charge  to 
reprekent  owners'  profits.  The  amoimt  claimed  by 
the  deck  board,  £102  9ii.  6d.,  r* presented  the  average 
expenditure  duriog  that  period  in  muntaining  and 
working  this  teool,  including  a.  charge  of  '2a  per 
cent,  for  owntrk'  profits.  The  figures  of  expenditure 
,  were  not  seriously  dispoted  by  the  defendants,  but 
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they  contended  that  the  prindple  waa  wrong,  and  that, 
in  addition  to  the  amouot  to  ba  allowed  for  Btanding 
eijtenges,  as  distinguiihed  from  workiug  eipenseB— 
namely,    iosurance,   wages,    and    a    aam    to    cover 
depreciation — the  plaintiJEf!!  were  not  entitled  to  any- 
thing further  except  owners'  profits,  which  they  con- 
tended were,  in   thii  oaie.  covered  by  interest  on  the 
present  value,  and  some  amonnt  to  represent  general 
damage,  atd  in  auppott  of  this  contention  dcf end- 
ante'    counsel    relied    on    the    judgment    of   Lord 
Herschell  in  Tfte  Oreta  Holme.     On  the  qnestion  of 
general  datnaget,   counsel  for   the  defendant*   con- 
tended that  tae  plain tifFs  wore  only  en  itled  to  a 
nominal  amount,  a«  the  plainllffa  were  deprived  of  the 
uje  of  their  vessel  for  only  nine  days,  and  the  engineer 
to  the  dock  hoard,  in  his  evidence,  admitted  that  he 
could    not    point    to    any  injury   or    inconvenience 
occasioned  by  the  loss  of  the  services  of  the  vessel.     I 
am  of  opinion  that  the  principle  contended  for  by  the 
dock  board  ia  not  one  that  should  be  adopted,  and, 
furthermore,  I  think  that  the  claim  of  25  per  cent,  for 
owners'  profits,  calculated   on  the  original  outlay,  is 
eicesaive.      In  arriving  at  the  amount  to  be  allowed, 
the  merchants  and  I  considered  that,  in  view  of  the  fact 
that,  according  to  the  figures  of  the  engineer  to  the  dock 
board,  a  sum  of  £33,736  is  standing  to  the  depreciation 
aoeouut     of    this     vessel,     which     originally     coat 
£00,700,  the  plaintiffi   are  only  entitled  to  a   jitr. 
centage  calculated  on  the  depreciated  value,  in  which 
we  have  included  £S,427  eiijended  laat  year,  and  not 
charged  under  the  head  of  repairs  in  the  statement  of 
the  engineer  to  the  dock  boaid  above  referred   to. 
Furth-rmore,  the  plaintiSii  are  paying  not  more  than 
4  per  cent,  on  their  outlay,  and  the  merchants  and  I 
am    of    opinion    thai    7    per    cent,,    calculated    on 
the     depreciated     value    as    above,    is    a   _  proper 
allowance      to       make      to      cover      estitbliuiment 
chargi'S,    owners'      profits,     and    general    damage. 
In  addition    to  this  we  have  allowed  the  standing 
expenses  auhatantiaUy  on  the  ba^is  of  the  figures  of 
thi  engineer  to  the  dock  bou-d,  and  we  consider  that 
£35  per  day  is  a  proper  allowance  to  cover  the  whole 
of  the  plaintiffs'  loss,  which  sum  would  include  any 
Buppliea  consumed  white  the  vessel  was  under  repair." 

By  a  further  report,  dated  the  26th  of  October, 
l!>05.  the  district  registrar,  in  stating  how  the  figure 
of  £35  per  day  was  arrived  at,  eicplained  that ;  "  The 
plaiutiffi  baaed  thHr  claim  solely  up.n  the  principle 
that  the  value  per  day  of  the  vessel  to  tbem  was  what 
they  '  thought  worth  while'  to  apend  upon  her,  and 
their  evidence  was  practically  limited  to  a  justification 
of  this  priucif)le  and  corroboration  and  explanation  of 
the  figures  c  iitained  in  the  statement  of  working 
expenses  prepared  by  their  engineer,  upan  which 
their  claim  of  £102  9s.  5d.  per  day  was  arrived  at. 
The  mercban'a  and  I  being  of  opinion  that  the 
principle  was  wrong,  dealt  with  the  engineer's  figures 
upon  the  lines  laid  out  by  Lord  Herschell  in  the  caae 
Thf  Qrtta  ffulme.  In  the  absence  of  evidence  of  the 
actual  expenses  incurred  by  the  plaintiffs  during  the 
time  the  vessel  was  laid  up,  tbc  merchants  and  I,  in 
arriving  at  the  amount  to  be  allowed,  could  only 
deal  with  the  figures  contained  iu  the  engii  eer'a 
statement,"  With  r^farenco  to  "  supplies,"  the  report 
stated  tb«t  "  this  fi^re  ia  largely  in  excess  of  what 
the  merchants  considered  would  have  been  expended 
in  supplies  to  a  vessel  in  dock,  but  a  liberal  allow- 
ance  has  been  made  to  cover  superintendence  and 
sundries." 

No  allowance  was  made  in  respect  of  "  repairs,"  as 
the  dafeijdants  were  paying  f-ir  the  repaira  rendered 
necoesary  Vty  the  collision.  Qraviug  dock  rates  and 
auperiutendeiice  and  other  general  charges,  which  in 
ordinary  course  would  be  included  in  the  engineer's 
figures  under  the  bead  of  "repairs,"  were  admitt«d 


by  the  defendants  and  allowed  as  aeparmte  itrma  in 

the  claim. 

In  the  reault  the  allowanoe  was  aa  foUowa:  Xntw- 
anee,   £3  7b.;    wagoa,   £U  28.;    supplies,   £6  3a.; 
depreciation,    £C  -la.;    owners'   profit,   i   pet  e«nt,| 
general  damage  and   establishment  charges,    3  per ' 
cent.,  £6  4s.  ;  total,  £35. 

The  plaintiffs  moved  in  objection  to  the  registrar't 
report, 

Gjrell  Bamea,  P,,  dismissed  th-s  mo' ion  with  costs. 

The  plaintiffs  appealed, 

Aipinall,  K.C.,  and  Letlk  Scott,  for  the  appeUanta. 

Pick/or d,  K.C.,  and  Orttr,  for  the  respondent. 

The  following  cases  were  referrei  to :  ClyiiAatik 
Evgintering  Co.  v.  Caitamda,  [1906]  A.  C.  6.  53  W.  B. 
Dig.  36;  theareta  Hdme.  [1897]  A.  0.  596,  46  W.  R, 
Dig.  157  ;  The  Harringtoj,,  13  P.  D.  48  38  W.  R.  Dig. 
187;  The  Kate,  47  W,  R.  669,  [1899]  P.  165;  Tht 
Earmmidea,  61  W,  R.  303,  [1903]  P.  I, 

COLLIMB,  M  R. — This  is  an  appeal  from  the  dociaon 
of  the  President  of  the  Admiralty  Division,  and  the 
question  is  as  to  the  proper  measure  of  damages  io  a  caae 
where  ft  steam  dredger,  the  property  of  the  plaintiffs, 
the  Mersey  Docks  and  Harbour  Board,  was  disabled  for 
nine  days,  the  defendants  being  admittedly  re«p^n■ibl6 
for  the  damage  con«equent  upon  the  injury.  In 
beginning  the  discuscion  we  must  remember  that 
damages  are  i^ot  a  matter  of  nice  mathematical 
adjostment.  Damages,  until  a  recent  period,  were 
exdusively  the  province  of  juries,  who  were  not 
supposed  to  measure  them  on  striatly  mathematical 
lines,  but  were  supposed  to  give  thpm  by  the  best 
method  that  husinass  men  of  ordinary  and  common 
sense  would  fix  upon  aa  a  money  compensation  for  the 
dunages  sustained. 

In  this  case  the  result  of  wh«t,  I  mnst  SASome,  waa 
the  defendants'  negligence,  led  to  the  fact  that  this 
steam  dredger  waa  put  out  of  action  for  some  nine 
days,  and  the  learned  President,  from  whose  decidon 
the  plaiutiffs  are  appealing,  oame  to  this  oondu- 
sion.  which  ia  summarized  in  the  headnote  to  ths 
J  op  art  in  [1906]  I  K,  B.,  although  it  ia  reJIy 
taken  verbatim  from  a  passage  in  the  judgment : 
"The  court  will  award  in  the  absence  of  proof  of 
direct  pecuniary  loss  in  respect  of  that  part  ol  their 
daiiu  which  is  in  the  nature  of  demurrage^iueh  a 
s  im  as  will  be  snllicient  to  com^iensatc  tbe  lioard  for 
the  actual  out-of-pocket  expenses  properly  chargeable 
against  the  dredger  during  the  period  of  her  deten- 
tion for  repairs,  together  with  depreciation  and  lois 
of  interest  on  capital  during  the  delay,  such  deprecia- 
tion and  interest  being  calculated  on  the  captt«J  value 
iif  the  dredger  at  tbe  time  of  the  accident "  ;  and  he 
says  at  tbe  end  of  hia  judgment :  "  Applying  the 
principlej  iu  the  case  of  The  Orttn  Uolme,  a  busineas 
and  r^ionable  view  to  lake  ia  that,  when  the  plain- 
tiff^  c  intent  them-ielvcs  with  such  evidence  as  they  give 
in  the  presptit  case,  this  tribunal,  in  assesning  their 
damages,  may  »ay,  as  a  jury  would  do  :  '  We  muat 
act  with  some  reasonable  certainty,  and  you  (the 
plaint iffii)  are  reasonably  compensated  by  betng 
awarded  a  sum  wliicU  we  are  fairly  satisfied  you  may 
have  lost,  but  we  cannot  follow  you  into  mere  specu- 
lation.' " 

The  stand  ird  which  the  appellants  desire  ua  to 
assume  as  appli cable  so  far  as  I  understand  the  case, 
is  this— they  say  : 

"  We  can  show  you  the  fir«t  cost  of  this  drelger  to 
ua — we  will  assume  that  the  life  of  the  dredger  is 
fifteen  years— and  we  can  alsn  calculatf  for  you  the 
total  expeuaea  which  we  should  be  put  to  ove.-  these 
tifteen  yeari  in  keoping  this  viissel  in  a  condition  to 


Vol.  LIT. 


[April  T,  1900,1 


THE   WEEKLY   REPORTER. 


341 


COUBT  OF  APPKAI. 


'THvMARrEass,*' 


CooRT  OP  Appeal, 


cany  on  its  work,  and  we  also  claim  a  sntn  in  the 
shape  of  interest  on  the  total  turn  e:xpended  bjr  as, 
and  also  a  sum  for  owners'  proflt,  and  having  regard 
to  the  aggregate  mm  repreaetited  by  all  these  items 
pat  togetier,  which  would  be  tlic  amount  at  the 
end  ol  the  fifteen  years,  we  now  atk  you  to 
asaefa  the  daiuiiges  in  Tespe,3t  of  nine  dsya'  detention 
of  this  Tessel  at  the  expiration  o(  ten  years  out  of  her 
life  of  fifteen  years. 

"  We  ask  you  to  assess  the  damages  payable  to  ui 
in  respect  of  the  us»  of  this  vessel  for  nine  days  on 
the  theory  that  every  day  throughout  the  whole 
period  of  Qiis  Tessel's  exiiteuce  is  to  be  deemed  to  be 
of  equal  value  to  us  ;  that  is  to  say,  that  the  oust  which 
w0  should  incur  in  the  coarse  of  every  d»y  through- 
out the  whole  of  the  ilFteen  years  would  he  the  saue ; 
&nd,  aa  we  cannot  assign  any  actual  m>ney  damage 
that  we  have  lost  by  reason  of  any  partioolar  conse- 

tuence  following  on  our  inability  to  use  the  drddi?er 
nring  these  particular  times,  we  ask  yoa  to  sii;  tliat 
the  damages  to  ui  tuu^t  be  at  least  equiraleut  to  that 
■am  of  money  which  we,  as  reasonable  persons,  have 
be«a  willing  to  deTote  to  kertpiug  this  dredger  in 
existence  on  such  given  day,  and  that  that  sum  is  to 
be  arrived  at  by  treating  the  share  of  each  particular 
day  simply  as  representicg  the  aliqnot  part  of  that 
particulur  year  by  disidi'jg  the  number  of  days  into 
the  number  of  pounds."  It  see  ma  to  me  that  that 
Buggeited  mode  of  ussesnng  the  damages  involves  at 
least  two  assumptions  which  are  not  proved. 

First  of  all  it  involves  this  :  That  the  oost  to  the 
plaiotiffi  for  every  day  during  the  whole  period  of 
fifteen  ye»rs  in  respect  of  this  dredger  is  to  be  taken 
to  be  the  same. 

That  does  not  appear  to  be  a  self-evident  propasi- 
tioQ,  and  there  is  no  other  evidence  in  support  of  it. 

We  are  dealing  here  with  a  perishing  subjeot- 
niatter,  and  when  damages  arc  sought  to  be  got  upon 
a  calculation  which  ia  ba'ed  upon  the  actual  original 
cost  of  the  vessel,  with  all  those  other  turns  ad  le  1  to 
it,  it  leems  to  me  that  in  each  succeeding  day  of  the 
ye»r,  in  ths  whole  period  of  fifteen  years,  that  that  ia 
•  fluctuating  factor. 

There  is  depreciation  continually  going  on;  aud 
if  you  are  going  to  introduce  as  a  factor  into 
the  calculation  a  sum  reprvaent  ng  tlio  valil')  of  the 
vessel  at  a  g^ven  date,  I  think  you  are  bound  to  tske 
into  account  tho  nocessary  depreciation  b?twoen  the 
value  of  the  ve8^(?l  which  at  the  dute  of  its  ii'St  pur- 
chase was  an  equivalent  for  the  sum  paid  for  it,  but 
whioh,  nonr  you  have  gone  two- thirds  of  the  way 
through  its  career,  must,  it  seenvs  to  me,  on  all 
ordinary  principles  of  bonkkeeping,  if  you  arede»tT.>ua 
of  potting  int'i  Sgitres  in  yoiu:  books  the  actual  state 
of  your  adventure,  be  xohjeot  to  a  depreciation. 

TOat  is  the  first  point,  and  the  chief  point  upon 
which  they  impugn  the  dacis'on  of  the  ooart  below 

They  B*y  that  the  President's  do.iiaion  involves  thp 
taking  into  accunt  depreciation  from  day  to  dny, 
from  month  to  month,  and  from  year  to  year  of  this 
veecel,  whereas  their  calculation  is  that,  itiasmuch 
BS  the  bioelit  which  thii  vesad  wat  able  to  confer 
upon  them  eich  week  in  the  whole  fifteen  years  was  the 
■aroe,  there  must  be  attributed  to  the  losj  of  the  use 
of  it  in  any  particular  week  the  same  sum 

This  la^t  proportion  brings  ma  to  the  second 
f«llAcr,  as  I  rpgard  it,  in  this  contention. 

They  have  first  assumed  that  the  aliquot  parts  of 
ths  coat  ought  to  be  treated  as  equally  appHcablo  to 
every  week,  and  they  have  assessed  thnir  damages  io 
this  portioiilftr  week  by  referonce  to  the  aliqunt  part 
of  the  cost  BO  arrived  at.  But  thav  have  also  astnuii'd 
that,  throughout  the  whole  period  of  fifte<>n  years  ttiis 
vessel  ia  equally  adequate  to  the  work  which  haa  to 
be  done  so  that  they  must  lie  deewed  to  recive  the' 


exact  equivalent  benefit  for  their  expenditure  through  • 
out  the  whole  period  of  fifteen  years. 

That,  iigain,  ii  not  a  self-evident  proposition  to  me, 
and  there  is  no  evidence  to  supp  irt  it,  and  therefore 
I  do  not  think  that  Ihe  learned  Fr<)(ident  was  wrong 
in  not  regarding  that  as  proved. 

Furthermore,  I  am  also  asked  to  assume  that 
the  life  of  this  vessel  remains  the  same,  and  will 
terminate  on  the  same  day,  notwithstanding  the 
fact  that  it  haa  been  laid  np,  and  sot  put  to 
use  for  the  period  of  mine  days  during  which  it 
wa<i  undergoing  repairs.  That  does  not  appear  to 
me  either  to  be  a  self-evident  proposition;  and,  as  I 
say  again,  there  is  no  evidence  to  show  that  it  is  so, 
or  that  there  may  be  no  extension  of  its  lifts  by  reason 
of  the  fact  that  it  has  not  been  worked  as  it  would 
be  worked  in  the  ordinary  course  during  Ihe  period 
of  nine  days  while  it  was  undergoing  repairs. 

Taking  all  those  consideration  a  together,  and 
remembering  that  we  are  dealing  with,  after  all, 
that  which  is  a  matter  of  what  is  called  "  rule  of 
thumb  "  calculation,  an  adjustment  by  business  men 
of  aomxthing  which  is  not  capable  of  mathematioal 
calculation,  it  sei^ms  to  ma  that  o'lunsfl  for  the 
appellants  ask  us  to  assume  a  most  artificial  and 
technical  mode  of  arriving  at  a  figure  which  it  appears 
to  me  hat  been  arrived  at  by  ordiuary  bu-insss 
methods  on  a  pro}>er  businesa  cnlculatioti,  when  the 
elements  which  the  learned  Pri-sideut  referred  to,  and 
which  are  first  dealt  with  by  the  district  registrar, 
and  upon  which  be  forms  the  basis  of  his  own 
judgment,  hive  been  taken  into  oonsideration. 

The  learned  President  is  of  opinion  that  it  bss  not 
been  made  out  to  his  satisfaction  that  anythiug  else 
ought  to  be  taken  into  consideration,  and  he  introduces 
a  most  important  argument  into  the  view  which  he 
has  followed  an  argument  to  which  I  have  not  reaUy 
heard  any  satiifoctory  answer  in  the  able  arguments 
which  have  lieen  addreaae  i  tous  to-d  >y,  and  that  is  this. 
He  says ;  "  Oii  your  theory,  which  you  are  asking  me 
to  adopt  in  assesiing  tbe  damages,  you  actually  show, 
claiming  as  you  do  abou^  £100  a  day,  that  at  the  end 
of  one  year  you,  practic-tlly,  in  one  single  yea-  out  of 
your  reoeipta  wi'l  be  able  to  aupply  a  new  vessel. 
The  value  of  the  vessel  taken  aa  it  ia  now,  is  put  not 
quite  as  high,  but  certainly  i  enrly  aa  hiifh  as  £33  OUC, 
and  yet  you,  upon  your  filcuUtioii  of  £100  for  every 
day  or  th-<  year,  show  that,  practivally  at  the  end  of 
tha  year,  at  any  ra'e,  you  have  ryplac^d  very  nearly, 
it  not  qui'e,  tho  whole  of  that  value.  It  shows,  what- 
ever is  tho  true  atandxrd,  that  cannot  l>e  the  light 
htandard  of  asaeasing  the  damages.  It  is  contrary  to 
common  sense." 

Tt  seems  to  m",  therefore,  tliat  in  this  ooiirt  we  are 
nr.t  called  upon  to  lay  down  any  exact  standard  of 
mathomatcul  calculation  na  the  basis  upon  which 
these  riamagea  are  to  b=(  a-sessed. 

It  Bf  cms  to  me  that  the  l-amed  Preaideiitin  direct- 
ing the  lines  upon  which  they  «rere  aasesaed  cams  to 
as  uoir  at)  accurate  dftinition,  and  ti  a  proper  dwfiui- 
tion,  as  it  was  possible  to  obtaiu  on  such  a  subj^ct- 
matter. 

It  aeems  to  me,  therefo.-e,  thit  this  appeal  fa'ls  and 
must  be  dianissed, 

RoMCB,  L  J,— I  have  arrived  at  the  B*m©  oonclu- 
aion.  The  only  question  here  ia  one  oonceruing  tha 
loss  accming  to  the  owners  of  the  dredger  injured, 
wbioh  h*8  been  cauied  owing  to  what  is  c  died 
•■  drtuiurrage"— tha- is  to  8*y,  thn  delay  they  have 
been  put  to  in  the  use  of  the  dredger,  o  wing  to  the 
BLscident. 

She  was  properly  repaired,  and  the  queition  of  the 
repairs  ia  not  before  us  to-day ;  they  have  been 
allowed  to  the  owners  of  the  dredgtr,  and  if  they 
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have  not  been  paid  already  they  will  b«  paid  hy  tlioie 

who  caused  the  accident. 

lu  my  opinioa  the  appeal  fails  on  the  broad  ground 
which  has  been  pat  by  the  learned  Preaident,  He 
aays,  at  p.  33  of  the  report  at  thi«  case  in  the  Law 
B^porta:  "  I  do  not  feel  satisfied  that  the  plaintiffii 
have  made  out  any  case  for  a  larger  allowance  than 
that  which  the  disirlct  registrar  has  made  to  them  " 

I  am  exactly  of  that  opinion.  Of  course,  if  the 
district  registrar  in  arriving  at  the  amount  speciiied 
in  hijj  report,  had  pursued  throughout  a  wrong 
principle,  X  might  have  felt  compelled  to  say  that  the 
matter  must  he  or  ought  to  be  referred  back  to  him, 
but  I  think  tbat  oaimi^t  properly  be  said. 

This  is  a  peculiar  case,  where  the  owners  of  the 
chattel  injured  never  meant  using  it  for  profit,  and 
where  the  evidence  doFs  not  eatablieh,  and  it  cannot 
be  properly  inferred  that  the  chattel  could  have  been 
used  by  them  for  profit 

In  that  state  of  things  I  think  the  loss  they 
Buffered  by  the  delay,  which  would  be  the  loss  to 
them  of  the  advantages  otherwise  accruing  by  the 
work  that  would  otherwise  have  been  done  hut  for 
the  injury,  mi^ht  rightly  be  taken  to  be  equivalent, 
roughly  speakmg,  to  the  cost  of  the  work  to  the 
owners  had  that  woik  been  done,  and  upon  that 
principle  the  district  registrar  has  proceeded. 

The  appellants  contend  that,  in  addition,  tbey 
ought  to  have  ortdited  to  them  something  in  the 
nature  of  imaginary  profits.  I  say  "imaginary" 
because,  on  the  facts  before  ua,  it  is  not  shown  that 
any  such  profits  could  have  been  made,  or  would  have 
been  made. 

The  President,  in  his  judgment,  has  pointed  out 
several  reasons  why  this  contention  of  the  appellants 
should  not  be  aceeded  to,  and  I  agtee  with  him,  and  I 
will  not  repeat  his  reasons. 

In  this  state  of  things,  as  the  district  registrar  has 
proceeded  upon  a  right  principle  and  has  awarded  a 
sum  that  is  just,  speaking  for  myself,  I  decline  to  Itt 
the  amount  he  has  arrived  at  be  upset  because  he  may 
not,  as  regards  each  subiiidiary  item,  have  proceeded 
on  a  strittly  logical  or  mathematical  basis  according 
to  the  plaintiffs'  contentions,  especially  when  I  find 
that  those  contentions  are  based  upon  certain  assump- 
tions or  tpeoolations  which  I  am  not  prepared  to 
aocede  to ;  as,  for  exumple,  that  the  dredger  would 
work  jost  as  well  at  the  end  of  its  life  as  it  would 
when  it  was  new,  or  that  the  expenditure  on 
the  cost  of  the  dredger  ought  to  be  and  it  would 
be  rightly  taken,  and  would  in  fact  be  the 
same  uniformly  throughout  the  whole  life  of  the 
dredger ;  and,  lastly,  that  the  life  of  tbe  dndger  was 
ahortentd  exactly  by  the  period  of  the  delay  during 
the  repairs. 

Looking  at  the  matter  broadly,  and  I  think  it  ought 
to  be  looked  at  broadly,  I  can  only  say  in  conclusion 
that  I  agree  again  with  what  the  Iraraed  President 
said  at  the  same  page  of  the  report  of  the  case  that  r 
"  A  business  and  reasonable  view  to  ta%c  is  that  when 
the  platntiffs  uontent  themselves  with  stich  evidence 
as  they  gave  in  the  present  case,  this  tribunal,  in 
aaseasing  their  damages,  may  say.  as  a  jury  would  do  : 
'  We  niubt  act  with  soiuo  reasonable  cer'ainty,  and 
you,  the  pluntifTs,  are  reasonably  vompensitted  by 
beiug  awarded  a  » um  which  we  are  fairly  satiatiod  you 
may  bave  lost,  but  we  cannot  follow  you  into  mere 
speculation,'  " 

On  these  short  grounds  I  think  the  appeal  fails  and 
must  be  dismissed. 

CozgNg-HABDY,  L,  J.— I  agree.  I  have  nothing  to 
add. 

Solicitor*,  W,  0.  Tkomt,  Liverpool;  UilJ,  Diektr,.- 
Krn,  J:  Co.,  Liverpool. 


Jan.  SI. 


fgtg^  ®outt  of  JUSttd, 

Chan.  Biv.     j 
Efkenich,  J.  j 

In  re  Joseph  Sampsow,  Dsosabid. 
Sampson  v.  SAMPSOir.  (a.) 

Truttet — Appointment  of  ntw  tnutect — Perfoml  rtpre- 
tentative  of  hut  mritivinii  trustee  appointing  himttlf—' 
Appointment  invalid — Triistie  Act,  1893  {S6  da  57 
Vict,  c,  d3),  s,  10,  sab-tectiiM  1. 

Tfit  tetlator  appointed  hit  wife  and  Ihtet  torn  to  he  the 
txecutora  and  truiteea  of  his  will.  The  tatt  turviv- 
ing  truitee  d{td  in  1903,  and  the  txictttort  whom  he 
appointed  having  renounced  probate,  hit  tidett  ton  took 
oui  httert  of  udministratiua  to  hit  father^  tatate  tmd 
then  appointed  himi^f  and  kit  brother  to  ht  ike  traateet 
of  the  teitator^t  estate  under  the  powrra  eynftrrfd  htf 
lection  10,  tuh-iettion  \,  of  the  Truatee  Act,  1833. 
Thtre  vmi  no  power  to  appoint  neui  trutteo  under  Uie 
oriijinal  will. 

Held,  that  the  nppoinlment  itmt  invaUd,  at  the  wordt 
of  the  aedivn,  "another  perton  or  Mer pertnnt,"  »»/«»< 
itome  pcrion  other  than  the  perton  appointing. 

Adjourned  summons. 

Joseph  Sampson,  by  his  will  dated  the  12th  of 
August,  1S49,  appointed  his  wife,  Elizabeth  Sampson. 
his  sons  Joseph  Sampson,  John  White  Sampson,  and 
Sydney  Sampson  to  be  bis  executors,  and  gave  and 
b«qaeathcd  to  them  all  his  estate  and  efi'ects  whatao' 
ever  upon  ceitiin  trusts  therein  mentioned.  The  will 
contained  no  express  power  to  appoint  new  trtistees. 

The  testate  r  died  ou  the  13th  of  August,  1819,  and 
hij  will  was  proved  by  the  four  executors  therein 
named.  John  White  Sampeon,  the  surviving  son  and 
executor  named  in  the  will,  died  on  the  lOth  of  March, 
190  >,  having  by  bis  will  dattd  the  2Sth  of  Octcb»r, 
1904,  appointed  bis  wife  Ada  Sam^ison  and  W.  IC 
Wibon  to  be  his  executors,  and  they  having  reuoonced 
probate,  letters  of  atlminiiitration  with  the  wiU  annexed 
woie.  on  the  251  h  of  June,  ItOii,  granted  to  his  eldest 
son  Eliehu  John  Sampson,  who,  a«  such  administrator, 
by  deed  duted  tie  8th  of  July,  1905,  appointed  him- 
self and  his  brother  Albert  Emeiit  Sampson  truattes 
of  the  will  of  the  testator  Josej^h  Sampscn  in  eTermn 
of  the  power  purportad  to  bs  given  to  him  for  that 
purpose  by  section  10,  sub- section  1,  of  the  Tmatoe 
Act,  1893, 

This  was  an  originating  sammoni  takon  oat  t^ 
Elisha  John  Sampson  and  Albert  EmeatSampsoD,  and 
one  of  1  he  qaeations  a<ked  was  Ibat  it  might  De  detar- 
mined  whether  the  applicants  had  been  duly  appointed 
trtuUes  of  the  testator's  said  wilt,  and,  if  neocawry, 
that  their  appoiuttnent  might  be  confirmed  by  the 
cjurt. 

Section  10(1)  of  the  Trustee  Act,  1S93,  ptonin 
that ''  where  a  trustee,  eiiher  original  or  iubstituted, 
and  whether  appointed  by  the  court  cr  otherwiap,  it 
dead  or  remnina  out  of  the  United  Kiugdom  for  snon 
than  twelvu  montha,  or  desii  es  to  bo  discharged  from 
all  or  anyof  the  trusts  or  powers  reposed  inorconfeirfd 
on  bim,  or  refuses  or  is  unfit  to  act  thiamin,  or  is  in- 
capable of  acting  therein,  then  the  person  ( r  peisocs 
nominated  for  the  purpose  of  appointing  new  tiostees 
by  the  instrument,  if  any,  creating  the  trtiat,  or  if 
there  is  no  such  person,  or  no  such  person  able  and 
willing  to  act,  then  the  surviving  or  continuing  trut- 
tees  or  trustee  for  tbe  time  being,  or  the  personal 
representatives  of  the  last  surviving  or  ooutianieg 
truatee,  may,  by  writing,  appoint  another  p«raon  it 

{a.)  Reported  by  R.  Fhanklin  Stuhbiho,  Rsq., 
Barrister- at-  Law. 
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other  persoDB  to  be  &  truBte«  or  ttntteea  in  the  place 
of  tlie  tmsUe  dead,  remainiDg  oat  of  tbe  tTnittd 
Eisgdcni,  dtgiiii  g  to  be  ditchargod,  refiuuig  or  being 
unfit  or  bf-ing  iucApable,  as  aforesaid, " 

Section  10,  iub-iection  4:  "  The  provisions  of  this 
sectioa  .  ,  .  relative  to  a  contitiiiiog  truttee 
include  a  refusing  cr  letiring  trustee,  if  willing  to 
act  in  the  execution  of  the  pToviiioua  of  thti  iection." 

Autten  Cartmell,  for  the  applicanta.— Tbe  appoint- 
ment uf  the  new  trustees  van  a  gosd  appoiutmeut 
notwithitanding  that  E.  J.  Sampson  appointed  him- 
leU.  In  MojitfJhjTe  v.  OaeduUa,  -32  W.  K.  151,  [1903] 
2  Cb.  72.3,  Bui'kley,  J.,  held  that  th«re  was  no  rale 
that  a  donee  of  a  power  to  appoint  new  trustees  was 
nnable  to  appoint  himself.  He  said  (p,  T2(]j :  "  In 
my  opinion  the  letult  ( f  the  cases  is  that  it  is  com- 
petent to  persons  who  have  a  power  of  appointment 
of  new  tnifitees  to  appoint  ono  of  themselves,  where 
the  language  of  the  instrument  creating  the  power 
allows  them  to  do  so,  ulthoagb,  aa  I  have  said  liefore, 
it  is  a  moat  salutary  rule  that  they  should  do  eo  only 
in  exceptional  circumstances."  Section  10  (1)  of  the 
Trustee  Act  enabled  tbe  personal  representative  of 
tbe  last  surviving  trustee  to  appoint  new  trustees  in 
ylaob  of  trustees  that  were  dead.  The  words  in  the 
section  "  auotlier  iiereon  or  other  persons  "  must  bo 
beld  to  refer  not  to  the  appointor,  but  to  the  peison 
in  whose  jjlace  a  new  trustee  was  appointed.  The 
power  in  In  re  SkeaW  ScttitmenU,  37  W,  R.  778,  42 
Ch.  D.  622,  was  very  similar  to  the  words  of  the 
section,  and  Kay,  J.,  decided  that  a  maa  ought  not 
to  appoint  hintseU  nnless  the  oircums trances  were 
exoeptitnal,  hut  he  did  not  decide  that  he  had  no 
power  to  appoint  himself ;  tbe  words  "  auy  other  "  in 
that  case  must  have  been  used  in  reference  to  the 
person  in  whose  place  the  new  trustee  was  appointed. 
la  la  rt  Newm,  Katcen  v.  Barnea.  43  W.  R.  oa,  [1894] 
2  Ch.  297,  where  Eekewich,  J.,  decided  that  a  donee 
of  a  power  of  appointing  new  trustees  eould  not 
appoint  bimielf,  it  was  pointed  out  that  the  court 
was  exercising  a  discretionary  power.  Until  the 
decision  in  Atohtejiore  v.  Gutdalla  no  one  supposed 
that  a  donee  of  a  power  could  appoint  himself. 

ir,  J.  WhUlaker,  for  the  defendant  C.  W.  Buggy, 
the  legal  personal  representative  of  Jane  Burling, 
deceased ; 

Waildiltjve,  for  the  defendant  Mary  Saiiipsou, 
both  of  which  defendants  claimed  to  be  bent  ticially 
interested  under  Ihe  testator's  will. 

KEKEWicn,  J.  —If  it  had  itot  bean  (or  the  deoiiion 
of  Buckley,  J.,  in  ilont'jkire  v.  OuidalUu  I  should 
have  had  no  hesitation  about  this  case,  The  facts 
are  these '.  Tbe  last  surviving  trustee  of  the  teststor's 
will  baring  died,  the  power  of  appointingnew  trustees 
belonged  to  his  personal  ropre-fienta.Uve  by  virtue  of 
section  10,  sub- section  t,  of  the  Trustee  Act,  1S93, 
there  being  no  express  power  under  the  will  to 
appoint  new  trustees,  Thitt  being  the  state  cf  facts, 
the  donee  of  tbe  power  appointed  himself,  and 
the  queai  ion  is  whether  that  was  a  good  appoiut- 
moitt.  Certainly  in  la  re  Newtn  I  expressed  n  decided 
opinion  that  a  douee  of  a  power  oould  not  make  such 
au  appointmeut,  and  that  contention  was  givtu  up 
by  Mr.  Waiauinglon  on  the  ground  that  tbe  jiower 
Was  to  appoint  "  any  other  person  or  persons "  and 
that  yon  cannot  be  another  person  than  yourself,  and 
I  expldne*]  wh*t  I  conceive  the  law  to  be,  that  even 
without  any  such  words  as  that,  no  trustee  having  a 
fiduciary  power  of  appointing  trustees  could  exercise 
that  power  by  appointing  himself  either  alone  or 
togtther  with  any  other  person.  The  point  came  before 
Buckley,  J.,  in  tbe  case  of  Moutejiore  v.  Uuediillit.  In 
that  case  there  was  a  power  in  tbe  will  for  tbe  execu- 


tors or  administrators  of  the  last  acting  trtutee  to 
appoint  a  new  trustee  or  trustees  in  the  place  or  stead 
of    such    trustee    so   dying,  refusing    or    becoming 
incapable  to  act,  or  wishing  to  retire  as  aforesaid," 
and  BncUey,  J.,  held  that  the  executors  of  the  last 
surviving  trustee,  and  it  follows  also  the   personal 
representa'ive  of    the  last   surviving  trustee,    could 
appoint  one  of  themEelves  to  he  a  new  trustee,  and 
he  was  clearly  of  c pinion  that  it  bad  not  been  laid 
down  that  donees  of  a  power  were  outside  of  the  class 
who  were  capable  of  being  appointed,  and  that  tbe 
appcintment  in  that  case  was  within  the  language  of 
the  power.     But  he  distinguished  the  case  where  the 
power  was  to  appoint  some  "  other  "  person.    He  ssid 
on  p.  72fi,  *'  The  first  step  is  to  look  at  the  language 
of  the  poner.     Where  you  find  that  the  power  is  to 
appoint  snme  '  other '  person  the  question  may  arise 
whether  that  means  some  other  person  other  than  the 
appointor.     In  such  a  case  the  donee  of  the  powtr 
may   not  he  amongst  the  persons  capable  of  being 
appoint!  d,"     I  must  therefore   take  what  Buckley, 
J.,  held  w«s  the  tirst  step,  and  see  what  is  the  power 
which  is  contained  in  section  10,  sub-section  1,  of  the 
Trustee  Act,  1893.     The  power  is  that  "  the  person  or 
persona  nominated  for  the  purpose  of  apx>ointing  new 
trustees  by  the  instrument,  if  any,  creating  the  trust, 
or  if    there  is  no  such  person  or  no  such  person 
able  or  willing  to  act,  then  the  lurviving  or  con- 
tinuing trustee  or  trustee  for  the  time  being  or  the 
personal  representative  of  the  last  surviving  or  con- 
tinuing trustee — which  include*  a  refusing  or  retiring 
trustee— may  by  writing  appoint  another  person  or 
other  persons  to  be  a  trustee  or  trustees  in  the  place  of 
the  trustee  dead,  &o,"    What  does   "  another  person 
or  other  persons  "  mean  ?     Does  it  mean  some  other 
person    than    the    trustee  who  is    deail    or  become 
incapable  of  aLting.  or  does  it  mean  some  other  person 
than  tbe  perton  appointing.    Whatever  it  means,  it 
must  mean  the  tame,  whether  the  person  appointing 
is  the  surviving  or  continuing  trustee  or  whether  he 
is  the  personal  representative  of  the  last  surviving  or 
continuing  tmsteo.     Now  let  ua  go  back.     The  power 
is  given  to  tt  e  person  nominated  by  the  insfrunient, 
if  any,  creating  the  (rust  to  make  the  new  appointment. 
He  is  to  appoint  "another  person  or  other  persons" 
to    te    trustee  or  trustees  in  jiImo  of  the  trustee 
dead,     Surely  that  must  mean   some  person  other 
than  the  person   appointing.      If  there  is  no  such 
ptrson  expressly  nomirated,   th*n  the  surviving  or 
oontinuing  trnsiee  is  t)  act.     It  would  be  strange 
indeed  if  the  surviving  or  eontiiiuing  trustee  could 
appoint  himself.     In  any  of  the  cases  mentioned  in 
tbe  lection  the  surviving  or  continuing  trustee  o  uUl 
not  appoint  himeelf,  because  in  the  one  oase  he  is 
already  a  trustee,  and  in  the  other  case  be  is  a  retiring 
or  refusing  trustee.     It  is  clear,  therefore,  tbiit  the 
words  must  mean  some  other  person  than  the  surviv- 
ing or  eontinuirg  trustee  exerciting  the  power,  aid 
therefore  tome  other  person  than  the  personal  repio- 
seutative  of  the  last  surviving  or  tontinuii  g  trustee, 
because  what  it  means  in  tbe  or  e  case  it  must  mesn 
in  the  other.     Without  expressing  any  iHffeienoeof 
opinion  as  to  the  decision  of  BuckU'y,  J,,  about  which 
I  will  only  say  tbst  it  may  require  further  consider  a* 
t ion  her*  after,  I  find  that  this  oase  comes  within  the 
exception  to  which  he  there  refers,  and  I  hold  that 
tbe  appointment  of  E.  J.  Sampson  was  a.  bad  appoint* 
ment.     I  cannot  t  omply  with  the  applicant's  request 
and  confirm  an  appoiniment  which  is  bad,  but  I  wi  1 
appoint  him  a  trustee  under  the  powers  which  the 
court  has. 
Solicitors,  Bartoui,  Barhw,  ifc  Lj/de. 
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CbaA.  Div. 

Parwell,  J. 


Feb, 


QumiON  V,  HORNE.   (a.) 


delivered  (ijiler  alia)  the  following  reqnisitioni,  and 
receiTed  thereto  the  scljoiomg  replies : 


Vendor  and  purcknur — Condiiiom  p/ sah — Condition  aa 
to  requliitioTU — Un\aillinrjne4»  to  comply  with  reqidii- 
tim—Vendor'i  right  to  ructnd. 

A  eondition  of  mle  empoiMring  the  vendt^r  to  reatind 
iht  eontract  in  the  tvtnt  of  his  being  utiaik  to  rrmone  or 
comply  with  any  ohjir.lion  or  reqiiitition  made  by  the 
]Hircha»tr  will  not  juHif;/  the  vttidor  in  exf retting  ntch 
potorr  of  resdMlon  arbitrarily  or  without  rrosonabh 
caute,  and,  m  the  went  of  the  vendor  purporting  to  to 
extrciK  it,  (he  purchater  can  enforce  the  tontrad. 

Trial  of  aotioii. 

In  thii  action  the  plaintiff  wa«  the  pnrohaier  of 
certain  property  at  Hounslow,  which  was  pttt  up  for 
fale  by  auction  on  tlie  1  Ith  of  Outob'r,  1906. 

Tta  defendant  was  the  vendor,  and  sold  aa  trustee 
of  the  will  of  one  Joseph  Seiton. 

By  his  will  Joseph  8«iton  gave  and  devised  {inter 
alia)  the  property  in  question  to  trustees ,  upon  trust 
to  pay  the  rents  and  protiti  arising  f  rotu  the  saiue  to 
Maria  Ann  Sexton  Knevett  (ttfterwariia  Mrs,  Maria 
Ann  Sexton  Well*)  for  her  lite,  and  after  her  death 
upon  trust  to  sell,  and  hold  the  net  proceeds  of  sale  iu 
tnist  for  the  child  or  children  of  M.  A.  S.  Kneyett 
who  should  be  living  at  her  death  and  have  attained 
or  attain  twenty-one  years  of  age  in  equal  shares. 
The  testator  further  provided  that  if  M.  A,  H. 
Knevett  died  without  leaving  any  child  surviving  her 
the  tnisteee  should  convey  the  property  to  J.  B.  K. 
and  8,  K-  aa  tenants  in  common. 

The  rpBiilt  of  these  provisions  of  the  testator's  will 
was  that  the  trust  for  sale  only  held  Kood  in  the  event 
of  M.  A.  S.  Knavett  having  left  a  child  who  was  still 
living 

The  sale   was  conducted   subject  to  printed  con- 
ditions  of  sale,  and  condition   No.    11    was  io   the 
following  terms:  "  U.  Within  seven  davs  after  the 
delivery  of  the  ahstraot,  each  pnrcbiiser  shall  furnish 
to  the  solicitor  to  the  vendor  at  his  office  as  aforesaid 
a  statement  in  writing  of  bis  requisitioua  and  ohieo- 
tioni  (if  any)  in  respect  of  the  title  to  the  lot  or  lota 
purchased  by  hiw,  and  all  matters  appearing  on  the 
abstract,  paiticulars,  or  cotiditious,  and  evutf  requisi- 
tion not  so    stated  within  the  tioie   aforesaid  shall 
be   cousidered  as  waived,   and    for  the  purpose   of 
any  objection  or  rcqniiition   the   abstract  shall    ba 
deemed  perfect  if  it  supply  the  information  suggesting 
tlie  same   although   otherwise  defective,   and   if  no 
reqiii'<itioa  or  ohjootioo  is  so  stated  the  title  shall  he 
oonsideted  accepted,  and  in  these  respects  time  shJl 
be  deemed  of  the  essence  of  the  contract,  and  if  any 
pnrchsser    shall  make  any   objection  or  reqiiisitioii 
either  as  to  title,  the  form  of  the  conveyance,  or  other 
assurance  to  the  purchaser,  or  any  matter  appearing 
in  the  particulars,  conditions,  or  abstract  or  other  wise, 
which   the  vendor   shall  be  unable  or  unwilling  to 
remove  or  comidy  with,  the  vendor  shall  [notwith- 
gtanding  any  previms  negotiation  or  litigation  or 
attempt  to  remore  or  comply  with  the  aime)  be  at 
liberty  to  aunal  the  sale,  in  which  case  the  sale  shM 
be  annulled,    such  purohaaer    being    iu   that  evont 
entitled   to   a  return   of  h's    deposit,    but    wiihi-ut 
interest,  cost*  of  investigating  title,  or  any  compensa- 
ti'in  '  r  payment  whatsoever,  and  he  shall  return  the 
abstract  of  title  or  any  other  papers  in  bis  possession 
tec-ived  from  the  vendor  or  his  solicitor." 
In   these  circumstanues  the  purchaser's  solicitors 

(o.)  Reported  by  F.  HAJUJUfOS  Dalbtom,  Esq., 
Barrister-  at-  La  w. 


No. 

Beqnisitioiu. 

H«pUes. 

3. 

What  chUdren  sur- 

Mrs. MA.  Barton 

vived  the  said  M.  A.  8. 

Wells  left  ail  chil- 

Knevett     and     what 

dren  her  snrvivisg. 

are  their  names  and 

addresses  ? 

4. 

When    and    where 

The  information  ia 

was  M.  A.  8.  Knevett 

not  in  the  vendor's 

married  F     A  oertifi- 

possession,  bat  can 
be  obtained,   it   re- 

oate of  such  mairiage 

should  be  produced. 

quired,  at  the  pur- 
chaser's expense. 

6. 

If  M.  A.  S.  Knevett 
bad  no  child,  why  was 
not  this  property  con- 
veyed to  J.  8.  K.  and 
8.K.? 

See  reply  to  No.  3. 

A  short  correapondeoce  tleo  ensned  in  connectiou 
with  these  requ'sitions  and  the  replies  thereto.  The 
plaintiff's  solicitor  was  informed  of  the  names  of  the 
six  children,  but  all  requests  for  informatiou  as  to  th« 
date  and  place  of  birth  of  one  only  of  these  children 
met  with  uo  response  beyond  an  intimation  tb&t  the 
vendor  had  not  such  information  in  his  posseuioii. 

Ultim»tely,  by  a  letter  dated  the  2nd  of  Noveralwf, 
1905,  the  solicitor  of  the  vendor  gave  notice  th^t  the 
vendor  rescinded  the  contract,  owing  to  bia  unwilUog- 
ness  to  procure  the  required  information,  which,  he 
contended,  did  not  affect  the  title. 

Thereupon  the  purchaser  offered  to  withdraw  the 
requisition  in  question,  which  offer  was  not  accepted. 
H<*  accordingly  commenced  this  action. 

By  his  stttement  of  claim  he  aAisdfor  (1)  a 
declaration  that  the  defendant  was  not  entitled  under 
the  ciroumBtancfs  to  resciul  the  ajrrpement,  and  that 
the  same  is  sUd  a  valid  and  subsisting  agreement; 
(2)  speciSo  performance  of  the  said  agreement,  or,  in 
the  alternative,  damages ;  (3)  costa  ;  [i]  further  or 
other  relief. 

The  defendant,  by  his  defence,  alleged  that  neither 
the  defendant  nor  his  solicitor  had  any  knowledge,  or 
had  iu  their  possession  any  information  as  to  the  date 
and  birth  of  any  of  Mrs.  Wells's  children,  and  ineh 
information  could  not  have  been  obtained  without 
trouble  and  expense.  The  information  asked  for  w»» 
not  necessary,  nor  would  it  have  been  effectoal  to 
complete  the  j^ilBintilt's  title. 

Tiie  defendant  rescinded  the  contract  for  Bale  hemi 
fiile.  in  order  to  avoid  trouble  and  expense,  and  becaow 
'he  considered  the  plaintiff's  wquisition  vexatioui  ud 
unreasonable. 

Jnii-ini,  KJ!.,  and  J.  Samuel  Green,  for  the  plaintiff, 
— The  vendor  has  acted  eapriciocsly  and  tinreasonahly. 
The  requisition  was  one  which  could  easily  have  been 
answered.  Tbo  court  will  see  that  the  ri»qni»itioni  are 
such  as  a  reasonable  conveyancer  might  make.  Ill 
this  caie  it  was  vital  for  the  puroliaser  to  know  ihat 
the  trust  for  sa'e  had  arisen.  Tbe  purchaser  has  beeo 
harshly  and  arbitrarily  treated. 

Upjohn,  K,  C ,  imd  J,  R.  BrooJet,  for  the  defendant 
— ^The  defendunt  is  a  trustee,  and  bis  bancfioiaries 
limit  bim  in  the  matter  of  expense.  It  i»  mffioient  if 
there  was  an  honest  reason  for  regcindiitg  The 
vendor  to  'k  advice  and  acted  on  it,  and  he  ouinot 
therefore  be  said  to  have  acted  arbitrarily,  Tb«e 
vas  an  honest  belief,  aiid  no  caprice.  The  vendor 
was  at  liberty  to  rescind  for  the  pnrpoee  of  avoidinf 
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trouble  and  expense.  As  regarda  liu  beneficiariM, 
a  trustee  is  aot  jaBtiJied  in  going  to  expense  in 
aoawering  a  requisition  hy  the  mere  fact  ttutt  a 
requiiition  involving  expense  has  been  made. 

Jcnkint,  K.O.,  replied, 

Faevell,  J.  (after  stating  the  alioTe  f«cfca). — ^Tfae 
oa«es  certainly  show  that  sonie  limitation  is  to  be 
put  npon  the  word  "  unwilling."  It  is  ant  merely 
intended  to  indicate  the  caprice  of  iht  vendor  in  the 
•eiue  that  it  in  eaough  for  hiui  to  say,  "  I  will  i^,  and 
there  is  an  end  of  it."  Cotton,  L.J.,  in  In  re  Damft 
and  frwjJ,  33  W.  K.  68a,  29  Ch.  D.  626,  states  tliis  to 
be  the  result  of  the  caBo«  in  his  opinion.  Ghitty,  J. 
(as  he  then  was),  commented  upon  this  in  In  rt  SUirr- 
Bowkftt  BuUdimj  Socitty  and  Si'bun'»  Contract,  38 
W.  E,  1,  42  Ch,  D.  375.  I  think  that  io  far  as  the 
ouminents  of  the  learned  judge  estead  to  the  giving 
of  reasons  they  do  not  apply  to  the  present  case  I 
take  him  to  be  suggesting  thiit  the  Lord  Justice  was 
talkiug  about  reusonableness,  and  shewing  reasonable 
ground,  when  it  had  already  been  decided  that  no 
peaoous  at  all  ueed  be  given.  In  any  case,  so  far  as  I 
Kin  ocdcenied.  the  trustee  and  his  solicitor  have,  in 
the  present  case,  gone  into  the  witness  boi,  and  have 
Ki^en  their  reasouB,  and  been  eroffi-exaniined  abcnit 
uiem,  su  that  I  am  not  concerned  to  consider  whether 
or  not  they  were  bound  to  show  or  give  reasons. 
Having  heard  their  reasons,  I  have  now  to  oonsider 
whether  they  were  reasonable  or  not,  I  am  noi  pre- 
pared to  say  that  the  Court  of  Appeal,  in  the  Sturr' 
Bowkelt  cate,  having  had  the  advantage  of  hearing 
Chitty,  J,'8,  judgment,  couimentiog  upon  their  own 
former  decision,  io  any  way  intended  to  witlidraw 
from  what  they  had  said  before.  They  do  not 
say  so,  and  LiOpes,  L.J.,  uses  this  expression  : 
*'  provided  it  was  not  done  capiiciously,  and  provided 
the  unwiUingoess  or  ioability  was  reasonable."  Th'>se 
are  two  diitmct  propositions.  When  the  vendor  has 
himself  appeared  as  n  witnats  and  given  his  roasong 
in  the  box,  then  I  have  to  see  whether  those  reasons 
are  a  mere  arbitrary  exercise  of  bis  own  will  or 
whether  they  rest  npon  any  raHonal  foundation  on 
which  any  ordinary  reasonable  man  is  entitled  to 
rely. 

When  the  courts  once  begin  to  interfere  with  the 
strict  wording  of  a  contract  they  always  find  them- 
selves in  a  (^Kculty,  but  I  am  only  foUowiDg  the 
lead  whiuh  is  set  me,  and  I  have  to  do  the  best  I  csji 
with  what  has  been  done  before.  It  is  said  that  you 
are  not  to  act  capriciously— meaui-g,  I  supjioBo, 
without  any  apparent  reason,  and  that  it  is  not  a 
question  of  seeing  whether  there  was  reasonable 
gTiiund  or  not,  because  here  no  possible  reason  can  Ix' 
■uggeeted.  That  does  not  appear  to  me  to  be 
ftttogether  eatisfdctory,  I  rather  prefer  the  word 
which  Mr,  Fpjohn,  I  think,  suggested — "  arbi- 
trarily "^wbich  I  take  to  mean  without  any  reason- 
able canie,  and  that  word  indicates  the  test  which  I 
propose  to  apply  to  the  present  case. 

Now,  the  ooiy  ground  suggested  was  the  fear  of 
<ixpen8e.  I  was  told  that  tbeie  beneficiaries  were 
very  orgrnt  that  no  expense  should  be  incurred,  and 
I  hare  gone  through  the  correspondence,  which 
shows  that  no  extra  expense  was  invited  to  be  in- 
curred. It  was  not  suggested  that  they  should  put 
their  hands  into  their  pockets  for  one  penny,  The 
requisition  and  the  subseqaeot  requests  for  the 
denred  information  were  of  a  very  moderate  nature, 
lad  tbe  answer  could  have  been  given  as  simply  as 
possible  by  referring  the  inquirers  to  the  beneficiary, 
whose  address  in  Belgium  was  known,  or  to  the 
soUoitors  for  the  other  beneficiaries.  But  the  vendor 
and  his  solicitor  seem  to  have  persuaded  thetngelves 
that  there  was  some  risk  of  costs  underlying  this 


innocent  and  necessary  inquiry,  and  they  absolutely 
refused  to  answer  it.  To  my  mind  that  was  not 
reasonable,  Unless  the  vendor  is  so  much  the  master 
of  the  situation  that  be  is  entitled  to  say,  "  I  will  not 
give  you  any  information  at  aU,  I  will  not  even  tell 
you  tbe  man's  address  when  I  know  it,  so  tbat  you 
can  go  to  hiia  for  the  information;  I  will  not  even 
tell  you  the  names  of  the  folititors  who  acted  for  the 
beneficiaries,  although  it  is  obviously  neceasary  tbat 
some  information  should  be  obtained  about  them  " — 
and  this  is  not  the  law  as  it  stands  at  present—  then 
I  do  not  see  h  >w  in  this  case  the  resoission  can  be 
otherwise  than  arbitrary  and  without  reasonable 
cause, 

Jttdi/tntnl/or  Iht  plaintiff. 

Solicitors,    ff'kket   &  Kaight,  for  (tamer   <t  Soiu, 
Houcalow  ;   H.  R,  Peake. 


Buckley,   J,  j  J™'  ^^'  ^'  ^^ '  ^o**'  '• 

DenMAN   v.   WESTUUfSTEB   C0«P0RATI0N. 
COBDIHO    y,     WeSTMINSTEB     OOBfOKATIOM.    («.} 

Metropolit — Street* —  Wfdentnif — CompttUory  powera— 
floute — AdjadietUion  to  tike  luhule — Part  to  be  thrown 
into  ttreet—PrSor  agretmeni  ti>  re-ttU  s«rf/(ua  portiun 
lubject  to  right  c/  prv-tmptwn—'BotM  fldes^JftcAoe/ 
Angela  Tuylur't  Act,  1817  (57  Otu.  3,  e.  xscix,),  it. 
80.  96. 

.•In  adJwliaUion  under  Michud  Atigelo  Taijlor't  Ad  it 
on/jf  binding  if,  after  cmteidering  the  faku,  the  local 
authority  giving  the  notice  boni  fide  belierfi  that  the 
prf'perty  adjndieated  to  be  necenary  is  nerettary  for  iht 
purpose  of  carrying  out  the  proposed  widening  :  Oard  v, 
ComniLHsionerB  of  Sewers,  28  Ch.  D.  486,  33  IF.  R. 
Dig.  106,  and  Lynch  v.  Commissioners  of  Sewers,  34 
W.  R.  226,  32  Ch.  D.  72,  followed. 

When  the  local  authority  viiikea  to  tnlte  the  lohnle  of  a 
home,  but  tht  ouintr  only  duiret  them  to  take  part,  the 
ijueation  to  be  determined  is  whether  what  will  be  left  will 
be  a  houie,  regard  bting  hud  to  the  work  by  tcay  of 
ihoring  and  recotistructioa  which  the  owner  i»  willing 
to  do. 

Qutere,  am  a  local  authority  under  Michael  Angeh 
Taylor's  Act  acquire  lome  only  of  the  etveral  interests  in 
the  premiset  which  go  to  mulit  up  (he  freehold  t 

Action. 

The  plaintiffs  in  the  first  action  were  wine  merchants 
carrying  on  business  at  Deninan  Hottie,  PiucadiUy, 
and  the  plaintifFs  in  the  second  action  were  makers  of 
waterproofs,  and  underles^ees  of  part  of  Denman 
House. 

The  facts  were  of  a  most  complicated  nature,  tut 
may  be  thus  summarized  : 

Denman  &  Co.  were  lesiees  from  the  CSrown  for  a 
term  expiring  in  1982. 

At  the  point  in  Piccadilly  where  Denman  House 
stood  a  W'dening  of  about  27  feet  was  ointemplated, 

An  hotel  company  or  syndicate  was  also  anxious  to 
acquire  an  extensile  eite  in  Piccadilly,  including  that 
part  of  Denman  House  which  it  was  not  proposed  to 
throw  into  the  street. 

For  the  purpose  of  carry  inn  out  these  objects  four 
agreements  were  entered  into  between  the  Crown,  the 
London  Cjunty  Council,  the  Westminster  City 
Council,  and  the  hotel  company,  or  some  of  them. 

In  April,  1905,  the  Westminster  City  Coundl 
adjudicated  that  the  whole  of  Denman  House  was 

[a.)  Repoited  by  T,  PAXXNUAif  Law,  Esq,, 
Barrister-at-Law. 
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leqiifred  for  tLe  widening,  and  in  June  notioo)   ti 
treat  ware  accordingly  gfrved  on  the  plain tiffi, 

The  questioti  in  these  actions  was  whether  tho»e 
notices  were  valid.  In  addition  to  Cording  &  Co. 
there  were  also  geverBl  other  underlessees  of  parts  of 
Dmmaii  House  for  short  terms. 

St*"  Bobert  Finlat/,  K.U.,  and  R,  J.  Parker,  tor 
Messra.  Denroan,  the  plaintiflfs  in  the  first  aclion. — 
The  adjudication  of  the  Westminster  City  Council  waa 
not  awived  at  bvnd  fide ;  they  passed  it  because  they 
had  ooiitraoted  to  do  so,  and  it  is  therefore  invalid  : 
Thnmat  v.  Dam,  15  W.  K.  113,  2  Ch.  1;  Crard  v. 
Cammiiiionert  of  Semen,  28  Ch.  D,  480 :  Lijnth  v. 
CommiMmner*  of  Sfwm,  M  W.  R.  22G,  32  Ch.  D.  72. 
Further,  in  the  oiro'imstauoes  of  this  ease,  the  whole 
of  Denmaa  House  is  not  necessary  for  the  purpose  of 
the  widening,  therefore  only  the  necessary  pwt  can  be 
takfn,  if  the  house  as  a  house  is  not  destroyed  : 
TtuUere  v,  St.  Mary  AbbotU,  30  Oh.  D.  642,  34  W,  B. 
Dig.  102  ;  Gordon  v.  iS(.  Marj/  AbbotU,  [1894]  2  Q.  B. 
742;  Aldii  v.  London  Corpotation,  47  W.  E.  614, 
[1899]  2  Ch.  ibf);  (Jibliitt  v,  Btddinyt'in  Irstri/,  49 
W,  H,  8,  [1900]  2  Ch.  794  ;  Pftwd  v.  IVatminster 
Corporation,  ante,  p.  K9,  [lSH)i]  2  Ch.  4j  J  ;  Thvmpion 
V.  flammfrimith  CorporutDni,  unte,  p.  27t*;  and  i'i4rry 
v.  Hammeramith  CuTi>oraU'o)i,  92  L.  T.  161,  63  W.  B, 
Dig.  108,  21  T.  L.  E.  86. 

Buchmaater,  K.V.,  fuid  T.  T.  Metkotd,  for  the 
deteudants  in  both  actaons,— On  the  construction 
of  the  Bgreemeuts  we  do  not  agree  to  exercise  otir 
ctonipulflory  powers  for  the  purpose  of  inquiring  liwjds 
not  refjuired  for  the  widening.  These  very  agree- 
ments were  before  Swinfeu  Eady,  J.,  in  Pueod  y. 
Wtstmintter  Curporalion,  ante,  p.  89,  [190&]  2  Ch.,  at 
p.  489.  The  only  question,  is,  is  the  whole  houee 
properly  takeable.  There  is  no  distinction  between 
the  cases  where  the  owner  wants  only  to  give 
up  part  and  the  authority  wants  the  whole,  and 
where  the  owner  wants  to  make  the  authority 
tike  the  whole  and  the  authority  only  wants 
to  take  part.  In  each  case  it  is  a  question 
whether  the  identity  of  the  bouse  is  destroyed  : 
Teuliere  v.  St.  Mary  Alhott*  Veitry,  at  pp.  642-617  ', 
Aldit  T.  London  Curporatioa.  Farther,  the  statutory 
power  of  the  local  authority  does  not  depend  upon 
the  owner's  idiosyncracy  ;  it  is  a  queition  of  fact  to  be 
decided  by  the  court  whether  the  whole  is  properly 
'bikeable  or  not.  There  is  no  certainty  that  Messrs. 
Dennifcn's  other  sub -lessees  take  the  same  view  as  they 
do. 

Oore- Bromtu,  K.C,  and  Aahton  Crou,  for  Messrs. 
Cording,  the  plaintiffs  in  the  second  action.— No 
difficulty  is  caused  if  the  other  sub- lessees  desire  the 
whole  of  their  premises  to  be  taken,  for  in  that  case 
the  authority  would  take  the  whole  of  their  premises 
to  the  extent  of  the  sub-lessee's  interest  and  part  of 
our  premises  to  the  extent  of  our  interest.  The  Act 
does  not  authorize  the  local  authority  to  acquire  some 
only  of  the  several  interests  in  any  premises  which  go 
to  make  up  the  fee  simple. 

BUCKLBY,  J.,  after  stating  the  facts,  continued :  I 
ask  myself,  after  reading  the  agreements,  what  was 
the  purpose  of  providing  that  the  powers  of  Michael 
Angelo  Taylor's  Act  should  be  put  in  force  at  the 
request  of  the  syndicate.  For  the  public  purpose  of 
widening  the  thoroughfare,  the  defendants  owed  tiie 
public  duty  of  doing  what  wa«  neoeMary  to  acquire 
all  such  land  as  was  necessary  for  this  purpose.  There 
VM  no  room  for  any  request  to  be  made  _  by  the 
gyndicate  or  the  hotel  company  as  a  preliminary  to 
the  local  authority  acquiring  what  was  necessary  for 
thai  purpose.  But  if  the  provisions  as  to  request 
were   addressed  to  the  case  of  land  which  was  not 


wanted  for  the  purpose  of  the  widening,  they  become 
intelligible.  In  any  other  case  they  are  Burplusnge. 
Land  neces'ary  to  be  acquired  for  the  purpo'C  of  the 
widening  would  include  not  only  that  which  was 
actually  to  be  thrown  into  the  street,  but  that  which, 
hiving  regard  to  the  circumstances  of  the  c  ise,  it  was 
necessary  to  acquire  in  addition,  and  which  would  be 
surplus  land  to  be  dealt  with  as  provide!  by  the  Act. 
No  r^^qupst  by  the  syndicate  could  be  wanted  or 
admissible  to  move  the  local  ftutbority  to  acqmre  all 
such  land.  These  agreements,  I  think,  intend  a 
oontroot  by  the  local  authority  that  they  will,  at  the 
request  of  the  syndicate,  use  their  statutory  authority 
for  the  purpose  of  scqu'iring  other  and  additional  land 
for  the  purpose  of  throwing  it  into  that  which,  under 
the  bargain  with  the  syndicate,  was  to  be  tlie  subject 
of  a  new  Crown  lease  in  their  favour  for  the  purpoMs 
of  the  hotel. 

In  my  opinion  the  Westminster  City  Council  patted 
the  resolution    submitted    by   the    Lmdon    County 
Council  because  they  had  contracted  to  pass  it.    I 
find  no  evideuce  that  they  exercised  any  independent 
Judgm  at  of  Iheir  own   in   the  matter.    There  has 
beeu  caUf  d  for  the  defendants  no  one  who  repreiented 
either  the  defendants  or  the  Loudon  County  Council 
in  the  matter  to  say  thiU  the  defeudaT,ti  exeroised 
any  such  judgment.      Mr.  Andrew  Young,  who  wti 
cilled,    actu»lly    said    that    he    did    not     think    it 
singular  that  the   local   authority  should   agree  by 
the    exercise    of    the    powers    of    Michftel    Angelo 
Taylor's  Act  to  get  this  laud  for  the  syndicate ;  it  is. 
he  said,  a  common  thing  to  do.     I  am  startled  ana 
shocked  at  this  st.itement.     Tbe  local  authority  are 
entrusted  with  statutory  powers,  to  be  used  hond  fiih 
for  the  statutory  purpose,  and  for  none  other.    Th«y 
have  no  j  ight  to  seek  to  rod  ace  the  expense  to  the  rate- 
payers by  straining  their  powers  in  the  interett  if 
persons  who  desire  to  acquire  the  adj  scent  land  Irom 
those  who   arc  the  owners  of  it.     The  language  of 
section  80  of  the  Act  is  that,  if  any  houses,    walls, 
buildings,    &C.,    or     any     part     thereof     shall    be 
"  adjudged,"  and  so  on.     The  defendants  were  in  this 
matter  exercising  a    power  in  its    nature    judida). 
They  were  bound  to  form   an  honest  judgment,  afl« 
coniidtfration  of  ail  the  facts  of  the  case,  whethsr  the 
whole  of  Denman  House  or  any  part  thtreof  was,  or 
was  not,   necBisary  to  be   acquired  bonii  Me  for  IM 
purpose  of  widening  Piccadilly.     Their  duty  was  to 
arrive  at  an  honest  decision  in  the  matter,  in  the  tente 
that,  after  considering  the  faota,  they  ought  to  htm 
said  whether  they  tmnd  fide  believed  that  the  entire^ 
or  any  and  what  part  of  the  property  was    wanttd 
— not  necessarily  for  the  purpose  of  throwing  it  into 
the  thoroughfare,  but  lumil  .^>ie  for  the  purpose*  of 
carrying  out  tlie  widening  of  the  tborough&te.    If 
they  have  not  accepted  the  responsibility  of  soch  » 
decision,    and  in   that   sanse    arrived  at    an  hooett 
adjudication,  their  decision  is  not  binding.    That  wit 
decided  in  Oard  v.  CommUiioMn  of  SeiofTi  aud  Lfn^ 
V.    Commitatonera    of   Stwera.     In    my   opinion   the 
defendants  did  not  so  consider  and  adjudicate  apoo 
the  matter,  and  their  adjudioition  is  not  binding. 
,      I    go    on    to    see    whether,    upon    the   ficl»  « 
the  case,  this  house  was  moh  aa  that  the  del«w- 
aufs,    who    unquestionably    were    entitled    to   tax* 
part  of  it,   were  entitled  to  take  the  whole.    T6< 
building  was  of   a  depth   of  fifty- seven  feet.    Th« 
strip  will   take  oif  something  less  than  an  awrsg* 
of     twenty-seven    feet    in    the    front,     leaving    i 
depth  of  thirty  feet     The  plaintilTj   say  that  thi» 
reduced  depth  will  allow  of  premises  guituble  for  their 
businesses,  and  that  they  desire  to  retain  that  thWj 
feet  and  the  building  upon  it,  and  not  to  be  <li«- 
possessed  of  the  site  which  is  to   them   td  so  grstt 
value.    At  matter  of  oonstruotion,  the  building  m*7 
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be  said  to  consist  of  two  moieties,  the  line  of  division 
between  which  is,  strangely  enoaffh,  almost  coinci- 
dent with  the  line  of  the  proposed  new  frontage  ia 
Piccadilly.  The  building  and  its  floors  are  carried 
npon  steel  girders  and  steel  ioists.  In  the  centre  of 
tiie  back  moietv  of  the  bnilding  is  what  is  practically 
a  tower  of  brickwork,  composed  of  four  walls  enclos- 
ing the  staircase  and  lift.  The  southern  wall  of  this 
tower  falls  just  north  of  the  proposed  new  line  of 
frontag^.  E^om  the  central  tower  there  run  steel 
joists,  east  and  west  from  the  tower  to  the  external 
walls,  and  on  the  eastern  part  of  the  back  moiety 
some  steel  joists  run  north  and  south  from  the  first- 
mentioned  steel  joists  to  the  north  wall.  This  system 
of  joists  is  self-oontiiaed  in  the  back  moiety  of  the 
house.  The  front  moiety,  which  would  be  the  part 
to  be  demolished,  has  a  central  pillar  near  the  front 
wall  which  supports  a  long  girder  running  east  and 
west  right  across  the  buuding.  The  system  of 
joists  in  this  front  moiety  of  the  house  runs  north 
and  south  from  the  south  wall  to  this  girder  aud 
from  this  girder  to  the  girders  first  above  de- 
scribed, which  run  east  and  west  from  the  central 
t}wer  to  the  outer  waUa.  The  existenoa  of  the  central 
tower  ia  the  back  moiety  of  the  house  gives  that 
moiety  such  a  stabQity  *b  that  there  is  no  practical 
difficulty  in  demolishing  the  front  part  of  the  house, 
leaving  the  back  half  standing.  The  building  is  built 
in  cement,  which  sires  it  large  additional  strength. 
The  defendants'  plans  for  widening  the  street  include 
a  cautiug  off  of  the  south-east  angle  of  the  building. 
Thii  wilfcreate  some  difficulty.  Further,  the  construc- 
tion of  the  building,  as  regards  some  of  the  short  ioists 
at  this  point,  and  as  regards  an  arch  which  is  turned  over 
the  windows  above  the  mezzanine  fioor,  will  require 
some  readjustment,  and  it  will,  of  course,  be  neces- 
sary to  put  a  new  front  or  south  wall  to  tiie  reduced 
building.  The  line  of  that  wall  would  be  substanti- 
ally the  line  of  the  southern  wall  of  the  staircase 
tower,  but  really  a  little  south  of  it. 

The  short  result  of  the  facts  is  that  upon  the  thirty 
feet  of  depth  which  are  not  wanted  for  the  widening 
there  is  no  difficulty  in  preserving,  with  a  certain 
amount  of  reconstruction,  bo  much  of  the  building  as 
stands  on  that  thirty  feet.  I  may  add  that  there  is 
an  existing  entrance  in  Air-street,  at  the  north-east 
comer,  which  would  be  available  to  give  access  daring 
the  alterations.  In  Tuliere  v.  St.  Mary  Abbotts  and 
Aldii  T.  London  Corporation  there  is  authority  for  saying 
that,  where  the  landowner  desires  to  retain  part,  the 
local  authority  cannot  insist  on  taking  the  whole 
unless  the  remainder  will  be  useless.  There  is,  how- 
ever, great  difficulty  in  sayiog  that  the  power  of  the 
local  authority  is  to  be  determined  by  ascertaining  ex 
pott  facto  what  the  landowner  desires,  and  the  more  to 
if  the  owner  who  expresses  the  wish  is  a  limited 
owner.  One  limited  owner  might  take  one  view  and 
another  another  view.  The  freeholder  might  wish  the 
whole  to  be  taken ;  the  leaseholder  might  wish  to 
keep  put.  Upon  this  part  of  the  caw  I  do  not  rest 
my  decision  upon  any  principle  to  be  deduced  from 
those  oases,  to  the  effect  that  the  power  of  the  local 
anthority  is  measured  by  the  wish  of  the  owner.  But 
I  think  uiat  the  attitude  which  the  owner  takes  up  is 
not  to  be  disregarded.  The  question  to  be  decided  is 
whether  that  which  will  be  left  will  be  a  house.  If 
the  owner  whose  estate  is  in  possession  is  desirous 
of  ddng  npon  his  own  land  such  work,  by  way 
of  shorinif  and  reoonstaiotion,  as  that  that  which 
wiQ  be  left  will  be  a  house,  I  think  regard 
ooght  to  be  had  to  that  fact  Under  such  drcum- 
staaees  the  local  antiiority  in  demolishing  part 
will  be  leaving  that  which,  having  regard  to  the  acts 
which  the  owner  desires  to  do,  wul  be  a  house 
available  lor  him  as  a  house.    In  every  case  where 


part  of  a  house  is  demolished  (say  a  porch  or  a  cellar) 
some  reoonstruolaon  will  ba  required.  The  question 
cannot,  therefore.  I  think,  be  answered  by  saying 
that  the  thing  lef  c  will  require  some  reconstruction 
before  it  will  be  complete  as  a  house.  The  question 
is  one  of  desree.  'Will  there  be  so  much  left  as  that 
a  houu  will  be  leftP  In  answering  that  question 
regard  is,  I  think,  to  be  given  to  the  fact  tiiat  the 
owner  is  willing  to  do  wha*:  is  naoessary  to  make  that 
which  remains  an  eff<M3tual  house.  To  my  mind  the 
question  iu  theie  cases  is  one  of  luai.  aud  largely  one 
of  degree.  If  the  projected  widening  were  such 
as  to  take  eighteen  ioches  off  the  frontage  of 
a  house  sixty  feet  deep,  it  would,  I  think,  be 
fallacious  to  argue  that,  inasmuch  as  it  would 
be  necessary  to  pull  down  the  front  wall,  that 
which  was  left  would  not  be  a  house,  even  when  the 
owner  whose  estate  is  in  possession  is  minded  to  erect 
a  new  front  wall.  I  arrive  at  the  conclusion  that  the 
local  authority  are  not  here  entitled  to  take  more  than 
is  wanted  for  the  widening  of  the  street,  and  that  the 
thirty  feet  depth  which  wid  remain  after  the  widening 
is  not  wanted,  but  is  a  building  which  can  be  and  ought 
to  be  left  as  a  house  which  the  plaintiffs,  who  are  its 
owners,  de<ire  to  retain,  and  from  which  the 
defendants  have  no  right  to  dispossess  them  for  the 
purpose  of  putting  the  hotel  company  into  posses'- 
sion.  As  regards  Pescod  v.  JVettmintter  Corpora- 
lion,  the  relevant  facts  were  different,  and  oon- 
seqaentlythe  decision  was  different.  I  find  it  un- 
necessary to  express  an  opinion  upon  the  argument 
which  Mr.  Qore-Browne  addressed  to  me  npon  the 
question  whether  the  local  authority  can,  under  this 
Act,  acquire  some  only  of  the  several  interests  in  the 
premises  which  go  to  make  up  the  fee  simple.  It  is, 
I  think,  a  question  of  difficulty,  and  I  keep  my_  miod 
open  upon  it  until  it  shall  be  necessary  to  decide  it. 
I  chink  the  plantiffd  are  entitled  to  injunctions  to 
restrain  the  defendants  from  proceeding  upon  the 
notices  to  treat.  I  g^rant  those  injunctions  and  order 
the  defendants  to  pay  the  costs  of  the  actions.  There 
will,  of  course,  be  a  separate  judgpnent  in  each 
action. 

Judgment  for  the  plaintiffs  in  each  eate. 

Solicitors,  HoUamt,  Son,  Coward,  &  Sawkeiley ; 
Vallanoe  A  VaUanee  ;W.A.  Blaxland  ;  Ashurtt,  Morris, 
Crisp,  A  Co. 


Div.  ) 

B,  L.C.J.,  and  | 
arling,  jj.)      ) 


Jan.  13. 


K.  B.  Div. 
(Lord  Alverstone, 
Bidley  and  Darling, 

Ekx   v.    Johnstone. 
Ex  parte  Cobbold.  (a.) 

Licensing    law — Provisional    lieenee — Period    of  seven 

? rears — Confirming  authority — Licensing  Acts,   1828 
9  Geo.  4,  c.  61).  s.  13;  1874  (37  <fc  38  Via.  e.  49), 
s.  22;  1904  (4  Bd.  7,  c.  23),  «.  4,  sub-section  3. 

Licensing  Act,  1874.  «.  22 :  "  Any  person  interested 
in  any  premises  about  to  be  constructed  .  .  .  for  the 
purpose  of  being  used  as  a  house  for  the  sale  of  inttaicat- 
ing  liquors  .  .  .  may  apply  to  the  licensing  justices 
and  the  confirming  auihiority  for  the  provisional  grant 
and  confirmation  of  a  licence  in  respect  of  such  premises. 
.  .  .  A  provisioiial  grant  and  order  of  confirmation 
shall  not  be  of  any  validity  until  it  has  been  declared  to 
be  final  by  an  order  of  the  licensing  justices.    .    .    ." 

Licensing  Act,  1904,  s.  4,  sub-seetion  3 .;  "  The 
justices  may,  if  tJiey  think  fit,  instead  of  grantit^  a  new 

(a.)  Reported  by  Mattkios.  N.  Dbxtoqubb,  Esq., 
Barrister-at-Law. 
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im-licrrx^e  ««  an  tinniuil  licence,  grant  the.  Hctnai  for  o, 
ttrm  not  tjcceeilimj  ienen  yeari." 

Held,  tliitt  the  poioera  of  i/raniinf/  a  primswnal  iifencc 
uwfcr  uctwn.  22  of  the  Lu:en*iwj  Act,  1874,  are  apphc- 
obi!  to  the  qrant  of  a  Ikm-t  for  a  ^itTit/d  of  teiien  ijtnri 
uniltr  tedion  -i,  lub-icdinn  3,  n/  the  Lkenting  Act,  1W4  ; 
rt  it  )ia  ohjedion  tfi  such  a  jrarii  that  the  Jktt'ce  mil  tint 
eommmce  to  run  from  or  determine  <m  the  6th  of  Aprd  of 
any  year  in  iKcordiuice  with  section  13  of  the  Alemtisei 
Act,  1828,  a«  a>nen<le<i  h<j  tectim  33  of  the  Licencing 
Act,  1902. 

Rule  nisi  for  a.  mtiiidamu)  calling  upon  the  Hceos- 
ing  confirming  autliority  of  the  Bsaex  Sessions 
to  hear  aud  deteroiine  thp  applicttion  for  the 
conflrmatioQ  of  a  lioence  which  they  had  refused  to 
confirm  on  the  ground  that  it  had  bien  granted  for 
more  thivn  seven  years  nUowed  by  section  4,  sub- 
Bection  a,  of  t!io  Licensing  Act,  UWl. 

The  provisional  lii>em;e  bad  been  grantej  by  the 
JQBtiaes  to  Mr.  Cobbold  under  section  22  of  the 
Licensing  Act,  187-1,  in  respect  to  a  proposed  hotel 
and  restaurant  at  Parkeston.  The  licence  oontamed 
the  fo[la*iug  clause:  "  Tha  licence  shall  be  in  force 
for  Keveu  years  from  the  date  of  th«  diwliralion  by 
the  juntiues  under  the  Liueuslug  Act,  lttT4,  s.  22,  that 
the  urjposed  house  has  been  completed  in  accordanoe 
with  the  depjiited  plans."  One  of  the  conditions 
ind  jned  was  that  the  monopoly  value  to  be  pa>d  by 
tliii  licensee  to  be  £180  jipr  annum.  The  (ionfirming 
authoritj'  refused  to  coutirni  this  provisional  licfiuce 
on  the  ground  that  it  was  a  licence  for  a  longer 
jeriod  than  the  maiimuu)  of  sesen  years  specified 
under  section  4  of  the  Licensing  Act,  1904. 

Rowsell    showed    cause.— The    provision*!    lieenoa 
was  operative  during  the  time  that  it  was  provisional, 
and  therefore  the  seven  years  provided  by  the  sec- 
tion has  been   exceeded.      The  lieeuuing   authority 
would  have  no  control  over  the  monopoly  value  for 
a  pei  i  jd  which  might  considerably  exceed  sevea  y^rs, 
if,  for  example,  it  were  three  years  before  the  hotel 
was  built.     Secondly,  the  grant  must  be  for  a  pe? >od 
provided  for  by  st  .tiite— viz, ,  it  must  fcegin  and  termin- 
ate on  some  5th  of  April :  section  13  of  Alehouse  Act, 
lti28,  as  amended  by  section  33  of  the  Licensing  Act, 
1D02.     If  the  confirming  order  was  made  on  th«  Ist 
of  August  the  seven  years  would  expire  on  the  Ist 
of  August,  and  there  would  be  a  hiatus  till  the  follow- 
ing February  sessions.  0  td-   xj 
He  referred  to  Hfff.  v.   London  Juitkes,  38  W.  K. 
369,24  as.  D.  341. 

Plckford,  K.C.  {Poyser  with  him).— Section  13  of 
the  Act  of  1828  applied  only  to  annual  licences  from 
the  6th  of  April  t  J  5th  of  April,  as  the  section  clearly 
states,  and  therefore  cannot  apply  to  a  licence  granted 
for  a  term  of  seven  years.  As  regards  the  monopoly 
vjdue,  there  is  no  monopoly  value  until  there  be  an 
offeotive  licence.  There  is  no  effective  Ucenoe  until 
the  order  of  confirmation  is  made :  see  the  words  of 
section  22  of  the  Act  of  1874,  viz. :  "  A  provisional 
grant  shall  not  be  of  any  validity  until  it  has  been 
declared  to  be  final  by  an  order  of  the  liceiismg 
justices  " 

Lord  Alvehstonb,  L.C.J.— The  point  raised  is 
clearly  one  which  requires  careful  consideration.  But 
in  my  opinion  the  justices  have  struck  too  soon  in 
saying  that  they  would  not  entertain  this  application 
for  the  c  infirmation  of  a  provisional  licence  granted 
under  section  22  of  the  Act  of  1874.  The  main  con- 
tention is  that  the  grant  of  o  licence  under  section  22 
to  run  for  seven  years  to  commence  from  a  future 
period— namely,  the  time  that  the  licence  is  confirmed, 
contravenes  section  4,  sab-section  3,  of  the  1904  Act. 
[His  brdship  tead  the  sub-aettiuu.]  The  argument, 
which  waa  based  upon  the  decision  iu  /iey.  v.  JuttictI 


of  London.  wa«  that  section  22  deals  with  a  licence 
which  is    subject  to   many  of   the  inciienti  of    an 
ordinary  liceuce.     There  ii  provision  for  the  appUca- 
Uon  of    renewtl.    und    for    an   appeal,    and    otHer 
incideula.    Therefore,  if  the  true  view  of  section  Zi 
I  were  that  it  wat  an  operative  licence  from  the  time 
the    grant    wm    made,    1    think    there    would     be 
a  great  deal  to  be  aaid  for  Mr.  Eowsell  s  argument. 
'  But  I   think,    looking    at    the   good    sense  of    the 
'  thing,    that    is    not    the    sab«tano«  pi     «.    grant 
',  noder     section    22.    because    the    seoUon    provides: 
rsis  lordship  read  the  section.]    Therefore  although 
for  some  purp-jses  the  grant  of  a  licence  under  sectw  • 
22  may  be  equivalent  to  the  grant  of  an  ordinary 
licence,  yet  it  doe«  not  dispose  of  the  question  whether 
or  not  the  powers  under  nection  4,  sub-section  3,  of 
the  1W4  Act  can  be  applied  to  the  grant  of  a  lioeiioe 
under  section  22  of  the  1874  Act  and  whether  or  not 
it  is  correct  in  law  to  say  that  the  licence  shall  be  for 
8-ven  years  commencing  from  the  time  stated.     On 
the  common  sense  of  the  thing  one  cannot  see  why 
the  Legislature  could  not  intend  to  have  appbed  to 
a  licence  under  aecUnn  22  the  provisions  of  section  4, 
sub-section  3,  of  the  1P04  Act,  as  well  as  to  an  ordmary 
licence.     When  one  looohs  at  the  sub^tunce  of    the 
thing,  it  is  a  right  to  havo  a  licence  upon  the  falfil- 
ment  of  cerUin  conditions.     Whun  the  hotel  is  bmit 
It  was  considered  that  th-  re  ought  to  be  a  Ucenoe  for 
the  premises  if  it  be  built  according  to  the  plMia- 
Clearly  it  was  permlasibla  for  the  justices  to  say  ttu*" 
it  should   not  be  a  liiituce  from   year  to  y«ar  but 
for  a  certain    time,   in    cases  in  vihich  the   justices 
are    of    opinion    ihat    a    man     should    be    "^Jlowed 
to  build   a  house  with    the    promise  it  should    L« 
a  Ucensed  house.      I  see  no  reason  why  thisshoaW 
not  apply  to  a  licence  under  section  22.     Mr.  BowseU 
says,  even  adaiilting  that  to  be  so,  yet  it  must  be  for 
such  a  period  as  will  not  exceed  seven  ye.rs  from  the 
day  the  order  wss  made.      That  overlooks  the  true 
comtruclion  of  section   22.       It  is  not  an  effecUve 
1  licence  from  the  date  of  the  order,  it  has  only  some 
of  the  incidents  of  one,  but  it  is  an  effecbve  hcance 
from  the   date    of     corflrmation.      The  confirming 
authnrity  ought  to  consider  it  on  it«  merits.   I  expreas 
no  opinion  as  to  what  they  should  do  in  this  case.     It 
may  be  they  will  consider  that  it  ought  not  to  be  con- 
firmed, or  not  for  each  a  term.     It  is  for  them  to  deJ 
with       The  only  point  which  causes  difficulty  is  that 
which  arises  from  tiie  fact  it  contravenes  the  time 
from  which  ordinary  licences  run— vi*.,  from  the  5th 
of  April  of  one  year  to  the  5th  of  April  of  the  n«rt, 
and  it  may  he  that  our  decision  does  create  soms 
difficulty  not  expressly  dealt  with  by  the  LegMlitara 
That  does  not  seem  to  me  a  reason  for  aUowin^  a 
different    oonstmction  of  i«ction  4  if  that  section 
appears  to  us  clear.    It  might  be  met  by  an  wiplioa- 
tion  made  to  the  licenang  authority  at  the  Bret  oonrt 
meeting  before  the  seven  yeais'  period  eipM««  W  it 
may  be  possible  to  apply  under  some  other  proviaion. 
It  may  be  a  point  for  the   confirming  anthonty  to 
deal  with  by  altering  the  term  so  that  it  may  expjis 
on  the  otb  of  April  of  some  year.    It  was  not  uUU 
vires  to  apply  to  a  >iceuce  granted  under  NOtioa  22 
the  provision  giving  ths  justices  power  to  gwot  • 
licence  for  a  period  of  seven  years.     I  think  the  ooo- 
ftrming    authority     ought     to     have     heart    tie 
application. 
BniLET  and  Daxusq,  JJ.,  ooncnrred. 
Bute  made  abiolute. 


Solicitors  for  the  role,  Oodetard,  80M,  A  Edm*,  fc* 
Ward  ti-  Jonei,  Harrow. 

Kulicitors  for  tbu  dtfeudaut,  Patersoiu,  l<»i-  . 
fiJwum,  .f-  Kinder,  foe  JT.  H.  Oibton.  Cheliiwfotd. 
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Prom  C.  A. ) 
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Nov.  21. 


(Bnglani 

Elliott  v.  Cbuxohlkt  akd  Arothbb.  (a.) 

Contract — Performance  impotnUt— Cheque  given  at  part 

payment — Express  provision  if  caterer  incurred  no 

expense. 

The  appellant  agreed  taith  respondents  to  supply 
refreshments  at  a  fixed  tariff  on  hoard  a  pletiure  steamer 
on  the  occasion  of  a  Naval  Review  to  be  held  on  the  2Sth 
of  June,  £300  to  he  ptid  on  account  on  the  Monday 
hefore  the  review.  In  accepting  the  contract  the  respon- 
dents wrote,  on  the  23rd  of  June,  "It  is,  of  course, 
understood  that  in  the  event  of  the  cancellation  of  the 
review  hefore  any  expense  is  incurred  hy  the  caterer  there 
shall  be  no  liability  on  our  side,"  and  a  cheque  for  £300 
wot  duly  sent  in  part  payment  of  the  contract.  The 
appellant  spent  nothing  on  refreshments,  and  there  was 
no  dispute  as  to  any  initial  outlay  hy  the  cattrir.  The 
next  day  the  review  was  cancelled,  and  the  respondents 
stopped  payment  of  the  cheque. 

Held,  that  the  respondents  were  not  liable,  and  could 
not  be  sued  on  the  eSegue. 

Decision  of  the  Conrt  of  Appeal  (52  W.  B.  499, 
[1904]  1  K.  B.  565)  affirmed. 

This  was  an  appeal  from  an  order  of  the  Oonrt  of 
Appeal  (Colling,  M.R.,  and  Somer  and  Ifatliew, 
L.JJ.)  (62  W.  B.  499,  [1904]  1  E.  B.  565),  affirming  a 
decision  of  Bidl^,  J. 

The  facts  are  given  at  length  in  the  oonrt  below, 
and  shortly  in  the  heednote. 

The  case  tnmed  entirely  npon  the  constmotion  of 
the  contract. 

Witt,  K.C.,  and  A.  P.  Poley,  for  the  appellant. 

Shearman,  K.O.,  and  Euitate  Hills,  for  the  respon- 
dents, w«re  not  heard. 

Esrl  of  Halsbubt,  L.O.— We  are  all  of  opipion 
that  this  appeal  mnst  be  dismissed.  It  is  saia  that 
the  constmotion  which  we  adopt  is  not  at  all  applic- 
able to  the  laogoage  nsed,  bnt  we  may  comfort  onr- 
selves  with  the  reflection  that  fonr  persons  who  are 
not  onfamiliar  with  the  bnsioess  have  constmed  these 
words  in  the  way  in  which  we  constme  them. 

I  entirely  agree  with  Mr.  Witt's  protest,  a  very 
solemn  protest,  against  making  a  contract  for  the 
parties.  I  agree  with  him  that  it  would  be  most 
improper  to  depart  from  the  contract  they  have  made 
and  to  make  what  we  consider  a  fairer  contract. 

The  only  observation  I  have  to  make  in  reply  to 
that  i«,  that  neither  the  court  bsloir  nor  ourselves  had 
or  have  the  least  idea  of  doing  anything  of  the  kind. 
The  question  we  have  to  determine  is  what  is  the  real 
business  meaoing  of  the  contract  which  has  been 
made  by  t  ese  parlies  ?  It  is  a  contract  made,  not  in 
tbef>rm»l  method  of  a  contract  redaced  to  writing 
by  a  lawyer,  but  made  in  the  businesslike  communica- 
tion of  parties  with  each  other  in  letters.  When  I 
lo3k  at  the  letters  I  cannot  entertain  the  least  donbt 
that  what  they  really  meant  was  what  they  S'id — 
namely,  that  if  the  review  went  off  there  was  to  be 
no  liability ;  and  then,  of  course,  the  one  thing  is 
correlative  to  the  other— if  there  is  no  liability  on  the 
'oae  ri<)e  there  is  to  be  none  on  the  other.  That  is 
indeed,  what  they  did  say  in  one  of  the  earlier  letters, 
and  in  fact  it  follows  from  the  contract  itself. 

It  one  looks  at  the  situation  of  the  parties  —at  what 
they  were  dealing  with  and  the  contingency  which 


(a.)  BepoTte4  ^y  Q- 


H.  Obafton,  Esq., 
»t-Law, 


Qarrtster- 


they  both  contemplated — namely,  the  possibility  of 
the  review  going  off— there  is  no  room  for  doubt  as 
to  what  they  meant.  I  entirely  agree  with  the  whole 
of  the  Court  of  Appeal,  and  with  Bidley,  J.,  that  as 
a  fact  what  they  meant  was  that  in  the  event  which 
happened  there  should  be  no  other  liability  than  that 
wluch  had  been  already  incurred  by  the  contractor. 
I  understand  there  has  never  been  any  dispute  that 
he  ought  to  be  paid  back  the  expense  which  he  had 
already  incurred,  and  which  amounted  to  £20.  Bnt 
in  regard  to  the  dieque  for  £300,  whidi  was  to  be 
given  in  respect  of  refreshments,  it  seems  to  me  to  be 
perfectly  dear  that  there  is  no  liability  in  respect  of 
that  nutter. 

Therefore  I  am  of  opinion  that  this  appeal  ought 
to  be  dismissed  with  costs,  and  I  move  your  lordships 
accordingly. 

Lord  BoBBBTSON. — I  agree.  I  cannot  profess  to 
think  the  matter  either  doubtful  or  difficnlt. 

Lord  LnrDLBT. — I  am  entirely  of  the  same  opinion. 
This  is  simply  an  action  on  a  oheqne  to  recover  the 
amount  of  tiie  cheque — ^viz.,  £300,  neither  more  nor 
less.  It  is  impossible,  to  my  mind,  to  read  the  two 
letters  of  the  4th  and  0th  of  March  and  come  to  the 
condosion  that  this  action  for  £300  can  lie.  The 
appellant's  construction  of  these  letters  is  not  the 
meaning  of  the  parties.  I  entirely  adopt  the  true 
and  fair  construction  put  npon  those  letters  by  the 
Conrt  of  Appeal. 

Order  of  the  Court  of  Appeal  affirmed,  and  appeal 
diemissed  with  costs. 

Solidtors,  Samuel  Price  A  Sons;  Dowton,  Ainslie,  & 
Martineau. 


Coutt  of  Appeal 


(Collins,  M.B.,  and  Bomer  and  |  Feb.  26. 

Cozens-Hardy,  L.JJ.)  ) 

In  re  WHAI.LBT.  (a.} 

Lunacy — Person  "  lawfully  detained  "  under  the  Idiots 
Act,  1886 — Appointment  of  committee — Jurisdiction— 
IdioU  Act,  1886  (49  Viet.  c.  26)— Lunacy  Act,  1890 
(03  Vict,  c  0),  «.  116,  sub-seetion  1  (c). 

The  court  has  jurisdidion  under  section  116,  <«&• 
section  1  (c),  of  the  Lunacy  Act,  1890,  to  make  an  order 
appointing  a  committee  of  the  estate  of  a  person  of  unsound 
miud  lawfully  detained  in  an  asylum  under  the  provi- 
sions of  the  Idiots  Act,  1886. 

In  re  Watkins,  44  W.  B.  609,  [1896]  2  Ch.  336.  dis- 
tinguished. 

Adjourned  summon*. 

The  question  raised  on  this  summons  was  whether 
the  court  bad  jurisdiction  under  section  116,  sub- 
section 1  (e)  of  the  Lunacj  Act,  1890,  to  make  an 
order  appointing  a  committee  of  a  lunatic  not  so 
found  by  inquisition,  but  lawfully  detained  in  a 
lunatic  asylum  under  the  nrovisions  of  the  Idiots 
Act,  1886. 

Prior  to  the  year  1886  two  brothers,  Mark  and 
William  Whalley,  being  persons  of  unsound  mind, 
we  e  received  into  the  Earlswood  Asylum  for  Idiots, 
and  were  there  "lawfully  detained  "  since  1886  under 
ttie  provisions  of  the  Idiots  Act,  1886, 

On  the  12th  of  January,  1906,  the  trustees  of  tht 
brothers  Whalley,  being  anzioos  that  committees  of 

(a.)  Beported  by  E.  Watbll  Bidois,  Esq., 
Barrister-  atr-Law, 
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COUBT  OF  ApFKAU 


tbeir  estateB  showld  be  legally  appoiuted  so  as  lo 
tnaUe  them  (the  trustees)  to  obtain  a.  valid  diBuharge 
for  moneys  paid  on  the  idiots'  behalf,  iiini>mo»8t*s 
were  issued  hy  Frederick  Henry  'Whalley,  a  lecond 
couiin  of  the  brothurs  WbaUey,  asking  for  the 
appointment  of  himaelf  as  committee  of  their  estates. 

By  section  116,  suh- section  1  (c)  of  the  Ijimaty 
Act,  1890,  it  J3  provided  that  the  powers  and  pro- 
visions of  that  part  of  the  Act  relatiaif  to  manage- 
ment  and  admiuistrati' n  are  to  apply  to  "every 
person  lawfully  detained  as  a  lunatic,  though  not  so 
found  by  inquisition." 

Sectiou  34 1  of  the  same  Act  provides  that  io  that 
Act,  if  not  inoonsietent  with  tbe  context,  "lunatic" 
means  an  idiot  or  person  of  unsound  mind. 

Em,  K  C,  and  Mdhold,  for  the  applicant.— Uuder 
section  lie,  iuh-seetion  1  {••■).  the  court  h»B  power 
to  make  the  order  asked  for.  It  is  true  that  under 
section  17  of  the  Idiots  Act.  1M86,  tbe  term  "  idiots" 
or  "  imbeciles "  does  not  include  lunatics,  and  that 
the  term  "lunatic"  does  not  mean  or  include  i.iiot 
or  imbecile.  In  fact,  the  two  expressions  are  mutually 
exclmive.  But  section  341  of  the  Lunacy  Act,  1890, 
provides  that  the  tenu  "  luna'ic  "  in  that  Act  means 
an  idiot  or  person  of  unsound  mind,  and  that  defini- 
tion would  include  ft  person  lawfully  detained  as  au 
idiot  under  the  Act  of  ISSG.  In  re  iraUhis,  H  W.  R. 
6(Ht,  [  1896]  2  Cb.  33S,  is  clearly  distinguishable  from 
the  present  case,  bi^cauae  there  the  lunatic  was 
detained  in  a  foreign  country,  under  the  laws  of  that 
country  ;  here  the  brother*  Whalley  are  detail. el  in 
England  under  an  English  Act.  In  i';i  re  W'titkim  there  i« 
a  dirt  urn  of  Lopes,  L.J..  to  the  effect  that  "  l»wfully 
detained"  io  section  IIU.  tub- sect  ion  1  (c).  memi 
lawfully  detained  under  the  Act  of  1890.  But  the 
decision  should  not  be  extended  further  than  the 
particular  case. 

Collins,  M.R,— 1  think  this  case  is  free  frout 
difKculiy,  and  only  one  case  has  been  cited  which 
throws  ftoy  doubt  upon  it.  Section  116,  sub-section  1 
(c),  provides  that  the  provisions  of  the  Act  as  to 
management  and  admioistratton  are  to  apply  to 
"  eveiy  peraou  lawfully  detained  as  a  lunatic,  though 
not  so  found  by  inquisition,"  The  Idiots  Act,  ISSG, 
contains  provisions  for  rt-ceivirg  idiots  or  imbetilea 
under  agn  into  any  hoipital,  icstitution,  or  licensed 
house,  and  for  retaining  them  there  after  they  are  of 
full  age.  There  is  no  ijuettion  th'it  the  persons  to 
whom  this  case  relittej  are  lawfully  detained  in 
Earls  »ood  Asylum  uuder  the  Act  of  1SS6.  Now  ihe 
expression  "lawfully  detained  "in  section  110  of  the 
Act  of  ISi'O  does  not  exclude  persons  detaiued 
under  earlier  enactments  unless  there  are  express 
words  to  that  effect,  and  there  are  none.  There- 
fore primii  /licit  the  narrower  construction  could  not 
be  placed  upon  tbe  Act  of  1890  without  ignoring  the 
earlier  enactment.  The  objection  hi  the  juritdiotion 
is  based  on  the  case  of  lu  re  M'utkin;  and  it  has  been 
sugRested  that  that  case  is  an  authurtiy  for  narrowing 
tbe  jurisdiction  of  the  court.  But  there  the  question 
wa?  whether  the  court  bad  jujisdioti-.n  over  a  person 
lawfully  detained  under  the  laws  of  Belgium,  and  the 
only  point  decided  was  that  the  court  had  bo  juris- 
diction in  such  a  case.  The  decision  was  that  there 
WHS  no  other  source  of  jurisdiction  than  the  Act  of 
1S90,  and  that  tbe  lady  iu  que»tiou,  not  coming 
under  the  Act  of  1890,  was  outride  the  jurisdiction. 
No  question  was  raised  about  any  earlier  enactment, 
and  the  Act  of  ISSti  was  not  present  to  tbe  minds  of 
tbn  Lords  Justictw,  That  decision  only  applied  to  a 
person  lawfully  detained  by  foreign  law,  and  the  case 
is  clearly  dijtinguisbable  from  the  one  we  are  now 
considering.  No  doubt  the  point  was  worth  d'scussing, 
but  there  can  be  no  doubt  that  this  court  has  juris- 


diction  in  a  case  like  this,  and  I  think  the  orders 

should  be  made. 

RoM£B,  L,J. — I  agree, 

Cozens-Habdy,  L  J.— It  would  be  unfair  to  treat 
In  re  WtitkSiu  as  having  any  bearing  upon  the  preaeat 
caie.  In  fact  the  decision  there  has  nothing  what- 
ever to  do  with  the  case  of  a  person  lawfully  detained 
under  the  Act  of  1886.  It  is  especial! y  provided  by 
section  ;i40  of  the  Act  of  18S0  that  that  Act  "  shiOl 
not  affect  the  provisiotts  of  the  Idiota  Act,  1830," 
Section  116,  BUD-section  1  (i-],  Umits  the  jurisdiction 
to  persona  "  lawfully  detained,"  and  there  is  no  donbt 
that  these  pereocs  are  lawfully  detained.  I  think  the 
orders  should  be  made. 

Solicitors  for  tbe  applicant,  Bolton  it  Co, 


From  Chan.  Div,  ) 

(Collins,  M.B.,  and  Bomer  and  |  Ft-b.  IS,  H. 

Cozens -Hardy,  L,JJ.)  f 

HOOPEB  r-,  HeUTS,   (i.) 

Co)n}Hint/ — Sharts — Tranifrrnr  and    trnns/trtt — B/ant 
traTiffrr — Implitd  contrad  fry  Iraiu/eror. 

Thtre  I'l  ttn  implie>/  vlJiijatioii  im  Hit  part  ></  <i 
tfitni/tTOTo/ ilinrti  to  iln  iu>t/iiiie/  to  i>rrfftit  A,*  traiit/tTtt 
yrltin^  fhr  briitjil  of  the  trttH$/rr.  IV.,  a  ahutf holder  in 
u  coiitfiatty,  huiidrit  the  certi/icatf  of  the  ihara  and  a 
blank  trnns/tr  to  11.  to  enable  him  to  rrnV  a  loan.  H, 
fnJeavoiiTed  to  miff  the  loiin  from  the  plaintiff.  Thr 
plaintiff  dvUnei!  (o  advance  the  money  j'tTionaUff,  but  hr 
found  a  bank  who  ^oeTe  wiiliii<t  to  (idvniice  it  to  him  on 
hia  jiersonaf  itriiHty,  H.  thtreujmn  wthoriied  the  plain- 
tiff to  raise  a  tenn  on  the  security  of  the  »hare»,  and 
underttiok  to  indemnify  him  atfaintt  hu.  h  purtuaiKe 
of  this  authoriti/  thr  plaintiff  hantltd  ihe  ihare  artifkote 
ami  iTam/er  to  the  bnnl-,  and  received  from  them  tke 
anoant  of  the  luan,  tohith  he  paid  to  H,  The  bintk 
filled  in  the  firtme  of  the  plaintiff  ««  tran*/ertt.  Cad 
lodged  the  cerfi Urate  and  trout fer  for  ret)ittratiou  laith 
the  company.  The  companij  informed  W.,  ti'Ao  noUfitd 
them  that  the  traniftr  was  irregular.  By  reaton  o/mteh 
notification  the  company  deelititd  io  proceed  with  the 
traaifer,  and  it  was  not  com/iltteil  {ill  the  tharn  had 
fallen  very  contiderubly  in  fu/ne,  fi.  berame  baiting 
and  never  repaid  tbe  plaintiff  any  pvrtion  of  the  loan, 
all  of  which  had  eventually  to  be  rrjmd  hy  the  plai*tif 
t)  the.  hank. 

Held,  that  the  plaintiff  wat  entitled  to  dama^t  <u 
atjaiutt  W,  for  breach  of  the  implied  oUligatitn  vn  W.'f 
part  to  do  uothitiy  to  j>rei>ent  or  delay  the  rfyiatrativt  if 
tbe  tharet,  the  mtatare  of  such  damnyet  being  the 
difference  lietioeiii  the  amourtt  the  plaintiff  might  rtiuon- 
ably  have  obtained  by  realixin;/  the  ihan$  at  thr  timtof 
the  breach  and  their  adital  vat  at  at  the  ilutt  xehta  ht 
obiaintd  reglitratif-n. 

This  was  nn  appeal  by  the  p'aintiff  from  lo  much  of 
tbe  judgment  of  Eck'ewich,  J.,  as  dismiued  the 
plaintiff's  clairu  for  damages  for  breach  of  an  impliad 
ooatract  or  obligation  on  tbe  part  of  the  defendant 
Whatton  not  to  prevent  or  delay  tfae  regiialralion  of  • 
bond  Jilt  traniferes  of  certain  shares  in  the  Sut-ltitig 
and  Beiiuing  Co.  of  Australia  (1901}  (Limited). 

The  facts  were  as  follows ; 

In  the  year  1904  the  defendant  Whatton  was  tlifl 
registered  holder  of  1,467  T  per  cent.  j>referanc« 
ahaies  in  the  said  Biueltiug  company. 

About  the  8th  of  January,  190*8,  be  delivtred  U> 
the  defendant  Herti  tbe  certificate  for  tbete  tbam 
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•od  a  blank  traosfer  of  •uoh  Bhares  duly  executed, 
aad  he  instracted  the  defeadant  Herts  to  borroir 
money  on  these  shares. 

On  the  13th  of  January,  1901,  the  defendant 
Wh«tton  wrote  to  the  defendant  Herts  as  follows: 
"  With  regard  to  the  smelting  shares,  I  am  anxiouj  to 
know  what  you  have  done  or  can  do.  Please  don't 
postpone  the  matter  if  you  h«ve  not  already  seen 
about  it.  One  ought  to  be  able  to  borrow  on  those 
shares  ap  to  a  good  value  at  4  per  cent." 

On  the  14th  of  January  the  defendant  Herts  saw 
the  plaint  ff  and  requested  the  plaintiff  to  advance 
him  £700  on  the  security  of  the  deposit  of  the  said 
•bans  and  signed  transfer. 

The  defendant  H-srts  produced  to  the  plaintiff  the 
ssid  certificate  and  signed  transfer,  and  also  showed 
him  the  defendant  Whatton's  letter  of  the  13th  of 
January. 

The  plaintiff  informed  the  defendant  Herts  that  he 
was  Tuiable  himsslf  to  find  the  money  required,  but 
tiiat  he  would  endeavour  to  borrow  it  from  the  Mines 
and  Banking  Corporation  (Limited). 

The  oorporatioa  declined  to  lend  to  either  of  the 
defendants,  but  agreed  to  lend  the  plaintiff  the  sum  of 
£700  on  the  security  of  the  shares,  and  also  the  plain- 
tiff's personal  liability,  at  10  per  cent,  interest,  the 
loan  to  be  repaid  witii  such  interest  within  fifteen 
days  from  being  made. 

Theplaiatiffmformed  the  defendant  Herts  of  the 
decision  of  the  corporation. 

^  The  defendant  Herts  thei«upon  wrote  to  the  plain- 
tiff authorizing  him  to  raise  a  loan  of  £700  on  the 
security  of  the  shares  and  undertaking  to  indemnify 
him  a^inst  any  loss. 

In  pursuance  of  this  authority  the  plaintiff  handed 
the  share  certificate  and  transfer  to  the  corporation 
and  received  from  the  corporation  the  sum  of  £700, 
which  he  paid  to  the  defendant  Herts. 

The  name  of  the  plaintiff  was  filled  in  the  transfer 
as  transferee,  and  ttie  oorporatian  lodged  the  certifi- 
cate and  transfer  for  registration  with  the  smelting 
company  in  March,  1904.  Toe  smelting  company,  in 
aooordanoe  with  the  usaal  custom,  notified  the 
defendant  Whatton  of  the  lodging  of  the  transfer. 

The  d>)fendant  Whatton  wrote  that  the  transfer  was 
not  in  order  and  should  not  be  completed.  In  con- 
sequence of  this  notifioatiou  the  transfer  of  the  shares 
was  not  completed  until  after  the  commencement  of 
the  preaent  action. 

Evidence  was  given  to  show  that  'n  March,  1904, 
the  shares  were  of  considerable  value,  but  that  there 
had  been  a  great  full  since,  and  by  the  time  the 
transfer  was  completed  they  had  become  praotioaUy 
worthless. 

Herts  never  repai  1  the  p'aintiff  any  part  of  the 
£700,  and  the  corporation  pressed  the  plaintiff  for 
rep  tyment. 

In  these  circumstances  the  plaintiff  ou  the  30th  of 
April,  1904,  commenced  the  presen''.  aotion  claiming 
as  against  Herts  repayment  of  the  £700  and  interest, 
and  as  against  Whatton  a  declaration  that  he  was 
entitled  to  a  charge  on  the  shares  for  £700  and 
interest,  and  foreclosure  or  sale,  and  also  for  damages 
for  breach  of  the  implied  obligation  or  contract  on 
tho  ptrt  of  the  defendant  Whatton  not  to  do  anything 
to  prevent  or  delay  tiie  registration  of  a  bond  fide 
tranafw  for  value  of  the  shares. 

At  the  date  of  the  ommencement  of  the  aotion  the 
corpc  ration  >  ad  not  been  paid,  but  they  were  paid 
off  by  the  plaintiff  before  the  trial. 

The  defendant  Herts,  who  had  become  a  bankrupt, 
did  not  appear. 

The  defendant  Whatton  put  in  a  defence  denying 
th*  authority  of  Herts  to  borrow  money  on  the  shares. 

Kekewiob,  J.,  found  that  Berta  bad  authority  to 


borrow  money  on  the  shar^  and  that  the  plaintiff 
was  entitled  to  a  charge  on  them.  But  as  regards 
the  claim  for  damages  the  learned  j  udge  held  that 
the  plaintiff  was  only  a  nominee  for  the  corpora- 
tion and  that  the  corporation  had  sustained  no 
damage.  He  was  therefore  of  opinion  that  the  plain- 
tiff was  not  in  a  position  to  sustain  the  claim  for 
damages,  and  that  be  could  not  be  said  to  have 
suffered  damage.  He  accordingly  ditmissed  the 
claim  for  damages. 

The  plaintiff  appealed  againstso  much  of  the  judg- 
ment as  dismissed  the  claim  for  damages. 

P.  0,  Lawrence,  K.C.,  and  Napier,  for  the  appellant. 
—There  is  an  implied  obligation  upon  the  person  sign- 
ing a  blank  transfer  to  do  nothing  to  prevent  the 
completion  of  the  transfer  :  London  Founderi'  Aaioeia- 
tion  V.  aark,  36  W.  E.  489,  20  Q.  B.  D.  676  ;  Bkinntr 
V.  City  of  London  Marine  Insurance  Co.,  33  W.  B.  628, 
14  Q.  B.  D.  882.  If  a  bUnk  transfer  is  handed  over 
to  a  psrson,  it  is  handed  over  by  the  transferor  with 
the  intention  of  entering  into  this  implied  obligation 
with  anyone  whose  name  is  properly  entered  on  the 
blank  transfer.  Eek^wioh,  J.,  was  of  opinion  that 
the  plaintiff  in  this  case  was  a  mere  nominee  and  that 
his  principal,  having  sustained  no  damage,  he  could 
recover  nothing :  but  on  the  facts  that  is  not  so : 
France  v.  Clark,  32  W.  E.  466.  26  Ch.  Tt.  267 ; 
Ex  parte  Sargent,  In  re  Tahiti  Cotton  Co.,  22 
W.  K.  815,  17  Eq.  273  ;  Ournei/  v.  Seppings,  2  Ph.  40 ; 
Moorev.  Xorih-Weetern  Bank.  [1891],  2  Cn.  699,  39 
W.  E  Dig.  48.  [BoMEB,  L  J.,  referred  to  In  re  Eatt 
Wheal  Martha  Mining  Co.,  33  B.  119,  11  W.  E.  Dig. 
46.] 

Stewart  Smith,  K.V..  and  Coum-Hardy,  for  the  re- 
spondent.— The  plaintiff  Hooper's  rights  aga:nstWhat- 
tononly  arise  by  estoppel.  There  is  no  contoact  between 
Hooper  and  Whatton  at  all.  The  rights  between  a 
vrndor  of  shares  and  his  transferee  arise  not  from  the 
transfer  but  from  the  contract  of  sale  which  precedes 
the  transfer :  Skinner  y.  City  of  London  Marine  Intur- 
atice  Co.  Hooper  was  not  a  transferee  in  his  own 
right  or  beneficially.  He  was  the  nominee  of  the 
Mines  Corporation.  Tne  Mines  Corporation  have 
suffered  no  damage  and  their  nominee  cannot  recover 
damages  if  his  principal  would  fail. 

No  reply  was  called  for. 

Collins,  M.E. — This  is  an  appeal  from  the  decision 
of  Eekewich,  J.  Ttie  plaintiff  in  this  case  claims  a 
declaration  that  by  virtue  of  the  deposit  with  the 
plaintiff  of  a  transfer  in  blank  signed  by  the  defendant 
Whatton  of  1,467  shares  of  a  certain  company  and 
of  the  certificate  of  such  shares,  made  by  the  defendant 
Herts,  under  the  authority  o(  the  defendant  Wliatton, 
the  plaintiff  is  entitled  to  a  mortgage  or  charge  on 
such  shares  for  the  said  sum  of  £700,  and  interest. 
Herts  did  not  appear.  The  learned  judge  made  the 
declaration  in  the  t'-rms  asked  for  by  the  plaintiffs. 
The  shares  in  question  are  now  of  little  or  uo  value, 
and  therefore  the  deilaration  was  not  of  any  great 
pecuniary  advantage  to  the  plaintiff. 

But  the  plaintiff  had  also  introduced  by  amending 
his  writ  and  his  daim  :  "  Damages  for  breach  of  the 
implied  contract  or  obligation  by  the  de'endant  What- 
t;n  not  to  do  anything  to  prevent  or  delay  the  regis- 
tration of  a  bond  fide  purchaser  for  value  of  the  shares 
referred  to " ;  and  it  is  upon  that  amendment 
that  the  question  now  in  discussion  arises.  The 
learned  judge  havin|;  found,  as  I  have  said,  in 
favour  of  the  plaintiff  upon  the  question  of  the 
declaration,  fdt  himrelf  in  a  difficulty  in  ordering 
damages  to  be  paid  under  the  amendment.  In  point 
of  fact  he  held  that  there  was  an  obligation  between 
the  plaintiff  and  the  defendant  and  a  bieach  of  that 
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obligation,  but  tliat  in  the  circnrastances  tte  plaintiff 
wM  in  inch  a  poBitlon  that  he  could  rot  prov«i  thn.t 
he  had  swatained  any  damagps  by  virtue  of  tlie 
breach  ;  and  it  ia  apon  that  point  that  the  appeal 
oomeg  before  u«  The  decision  of  the  learned  judge 
has  narrowed  the  points  in  controversy  before  us  very 
much  indeed  ;  it  has  cut  away  (because  the  deffudaiits 
are  not  appealing  here)  a  point  that  might  be  raised 
as  to  the  iiiralidity  of  the  actual  ultimate  transfer  by 
the  dtfemdant  What  ton  in  favour  of  the  plaintiff 
H'>oper. 

Shortly  stated  the  uiroumstances  were  these,  and  it 
is  rot  neceiaarj'  to  go  into  thera  in  detail,  because,  as 
I  have  said,  the  point  arising  for  discussion  upon  that 
baa  been  concluded  by  the  finding  of  the  learned 
judge ;  Herts  wae  a  person  engaged  in  financial 
operations;  Whatton,  the  defenilant,  was  a  clergy- 
man, who  ap^iears  also  (o  have  embttrhed  in  souse 
speculative  transactioufl — at  all  events  the  rela'ions 
between  binj  and  Herts  appear  to  have  been  intimate 
— and  the  Icamf  d  ju^ge  found  that  "Wbattfin  appears 
to  have  been  verj  much  in  the  hands  of  Herts. 
Whatton  wnt  poiseMed  of  the  shares  mentioned  in 
the  writ,  and  he  was  de^iirous  of  raising  money  upon 
them.  Herts  also  was  in  need  of  money,  atid  ther* 
semus  to  hi  no  doubt  upon  the  evideuc"  that  Whatten 
was  willing  that  Herti  ihould  use  the  sharf  a  belong- 
ing to  Whatton  as  a  security  for  a  temporary  loan  to 
be  raised  by  Herts  for  his  own  purposes.  I  thiilk  he 
waa  also  d'esirou'!,  but  at  a  later  dtte,  of  raimnt 
money  himself  upon  them.  Now.  the  tuaohinery 
which  he  adopted  to  bring  about  this  result  was  that 
he  put  into  the  haods  of  Herts  a  transfer  of  lAttl 
preference  aha'es  in  the  co  npany  named,  and  he 
alto  handed  him  his  c(>itifi[:stes  of  those  i' hares  for  the 
purpose  of  enabling  him  t)  raiaa  a  temporary  loin,  aa 
I  have  said,  for  Herti's  own  purposes.  Whether  he 
also  authorizad  him  to  r.ii»e  a  loan  for  lua]SJ>If, 
Whatton,  or  not,  is  immaterial  ia  the  case  ;  he  handed 
those  documents  for  the  purpose  of  using  them  for 
the  purpose  of  raising  th=i  loan.  The  result  Ufa*  Herts 
went  to  Hooper,  the  plaintiff  here,  with  whona  he  h»d 
had  some  relations  before,  and  h«  got  froiu  Hooper  on 
tbe  security  of  this  transfer  and  the  certiftoate  one  or 
two  loins  of  cimparafivelj*  stnal!  amount  at  first  — 
£150,  or.  probably,  £21W.  But  wore  money  was 
wanted,  and  Herts  took  steps  to  induce  Hooper  to 
raise  it  from  a  cartain  cimpany — I  thiuk  it  was  a 
mining  aad  banking  company,  at  all  evputfi  they  were 
Parana  from  whom  Herts  thought  Hooper  wouH  b» 
able,  with  the  aid  of  thete  oartifli;  «te»,  to  raise  the  sum 
wanted  Accordingly  Hooper,  a-mo.l  with  the 
transfer  and  the  certtiicatai,  put  himself  into  com- 
mttnicatiou  with  the  mining  bank,  and  the  result  was 
that  they  found  him  £700  npon  the  deposit  of  those 
securities  with  them. 

The  result  of  that  tmntactioa  m  between  Herts  and 
Whatton  ajipears  to  have  been  that  Whatton  had  put 
him  <elf  in  such  a  position  tliat  he  cou'd  not  impugn 
the  right  of  Hooper,  or  of  th«  bank  fr  lu  w  om 
Hooper  had  got  the  advance  to  deal  with  the  transfer 
in  the  w*y  they  did  deal  with  it,  and  the  way  it  was 
dealt  with  b'-^tween  thaw  anl  Hooper  was,  that  Herts 
not  returning  the  money,  as  he  of  course  undertook 
to  do,  in  a  very  short  time,  the  biak  natitrally  began 
t3  press  for  their  money.  Tl>e  bank  and  Hooper  were 
acting  together  in  the  matter.  Hooper  was  retponaible 
to  them  for  the  money  that  they  had  advtncod,  and 
they  had  the  security  of  the  transfer  and  the  certili- 
cates  which  he  had  hinded  to  them,  and  on  which  ht> 
haA  t,  charge  to  the  extent  of  bis  own  liability.  They 
were  actiog  together,  and  what  the  bank  did  was  to 
put  Hooper's  nsme  in  the  transfer  s)  us  to  ni%ke  it  a 
transfer  from  the  defendant  Whatton  to  Hoop?r.  and 
that  baing  done,  it  wa«  done  for  the  common  purpoae, 


it  seems  to  me,  of  realising  all  that  could  be  ^ot  out 
«>t"  the  securities.  That  having  been  done.  Hooper 
applies  in  the  ordinary  c  iurse  to  the  company  to 
regiiter,  and  then  comes  the  act  on  the  part  of  the 
defendant  Wh»tton  which  gives  rise  to  the  suggested 
cause  of  action  which  is  the  matter  in  csnbov  rsy 
on  this  appeitL  Whatton,  instead  of  asststing  ia 
carrying  out  the  transfer  which  he  was  estopped 
from  denying,  wrote  to  the  company  on  the  26th  of 
March  putting  a  stop  to  the  transfer,  with  the 
result  that  the  shares  could  not  by  registered  and  any 
dealing  with  them  on  the  part  of  Hooper,  or  of  the 
blink,  to  realbe  the  security  was  suspended,  and  it 
was  not  until  the  date  of  the  writ,  or,  1  tbink, 
February  of  the  following  year,  that  the  shares  were 
taken  up.  In  the  meantime  those  shares  had  depre- 
ciated in  value  so  much  that  it  is  very  doubtful 
whether  they  have  any  yalne  at  all  at  the  present 
moment. 

It  is  said  that  these  shares  had  some  coniidarable 
value  at  the  time  that  t^e  st  ippage  was  put  on  thent, 
and  the  question  is  whether  in  those  oircumitancw 
there  is  any  right  of  action  for  Hooper  against 
Whattm.  The  learned  judge  had  no  donbt  upon 
that  part  of  the  nutter,  whether  a  transferor  who  hsj 
transferred,  I  will  assume  for  value,  is  under  an  obli- 
gation not  to  hinder  the  purchaser  or  the  transfer** 
from  getting  the  benefit  of  that  transfer— not  to  do 
anything  himself  to  hinder  his  transferee  from  getting 
the  full  beneKt  involved  in  the  fact  that  hebas  trans- 
ferred, I  will  read  the  passages  in  which  Lord  Esber, 
then  Master  of  the  Bolls,  expressed  himself  in  the 
case  of  The  Lon'tan  Foun/ltrt'  A»loci^(io^  v.  darke, 
but  before  reading  them,  perhaps  I  ought  to  state 
the  facts  nt  the  case  from  the  he  id -note:  "A 
contract  for  the  sale  of  shares  in  a  r^istar^'l 
company  was  made  through  brokers  tipon  and 
subject  to  the  rules  of  the  Rfock  Eichaoge. 
In  accordance  with  the  practice  of  the  Stock  Exchange 
the  transferee  of  the  shu^s  paid  the  price  of  them  tin 
the  vendor  upon  the  delivery  to  him  of  a  dti'y 
executed  transfer.  An  application  for  registration  of 
the  transfer  being  siibsequeutly  made  to  the  directors 
o'  the  company,  whi  were  empowered  by  the  articlei 
of  association  in  their  discretion  to  decline  to  register 
a  person  claiming  by  transfer  of  shares,  they  refined 
to  register  the  transferee  as  a  member  of  the  oompany. 
The  transferee  thereupon  brought  an  action  torocov-r 
back  the  price  of  the  shares  from  the  vendor  m»  money 
had  and  received  to  his  use.  Held,  following  Strttijr. 
tiintfll.  1  E,  &  E.  .'^SS,  !>i7,  tbtt  the  contract  (or  tht 
sale  of  shares  on  S^ock  Escbauge  did  not  import  to 
undertaking  by  the  vendor  that  the  company  would 
register  the  transferee,  and  th>t  the  action  was  not 
maintainab'e."  Now  the  Master  of  tin  RolLt  says 
this:  "It  seems  t3  me  that  to  bold  the  pUintim 
<■  intention  to  be  correct  wonld  be  in  direct  contmren- 
tion  of  what  was  said  "  (that  if,  the  contaatiou  that 
there  was  a  total  failure  o(  the  consideratios,  giving 
the  plaintiff  the  right  to  recove*  back  his  money). 
"  I  have  no  doubt  that  the  seller  must  not  prevent  or 
do  anything  to  prevent  the  cow]i*ny  from  acc^ting 
the  purchaser  or  his  u'jminee.  What  the  remfdy 
would  be  if  hn  did  it  is  unnecessary  now  to  consider. 
There  is  nothing  here  to  sliow  that  the  Mller  in  llii< 
c«se  di'i  anything  of  the  kiod."  Again,  lower  down 
be  saya  :  "  The  purchaser  takei  that  lisk  on  luoiMlf  " 
(tint  is  the  risk  of  the  oomp»ny  not  approving  the 
transfer)  and  the  seller's  liability  is  satisfied  by 
httudiog  to  the  purchaser  the  transfer  and  oertitic»t«« 
of  the  shares,  in  proper  form  and  dmng  nothing 
either  before  or  subsequently  to  prevent  the  regi»tra- 
tion  of  the  pnrchaser." 

Now  the  learned  jndge  had  no  donbt  whatever 
upon  that  part  of  the  case.     He  thought  tha|  an 
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obligation  had  arigeu  upon  Whatton  not  to  interfere 
with  the  lawful  results  of  anything  done  under  the 
'  aathotity  of  the  transfer,  and  therefore  the  only 
question  in  his  mind  was  whethe%  there  being  a 
breach  of  that  obligation  on  the  part  of  Whatton  by 
intetveuiag  and  stopping  the  registration  of  these 
shares,  the  plaintiff  wm<  in  a  condition  to  daim 
damages.  Before  us  the  point  has  been  raited,  and 
insisted  upon,  that  there  is  no  such  obligation  as  that 
acted  npon  by  Kekewich,  J.,  to  the  extent  I  have 
named,  and  asserted  as  existing  by  Lird  Esher. 
That  point  has  been  argued  before  us  by  counsel  for 
the  respondents,  and  they  also  rely  strongly  on  the 
other  point  upon  which  Kekewich,  J.,  decided — that 
the  plaintiff  is  not  in  a  position  to  daim  ditmages. 

Now,  to  take  the  iirat  point  first,  it  seems  to  me 
quite  clear,  and  for  the  reason  given  by  Lord  Esher. 
thst  there  does  arise  out  of  the  relation  constituted 
between  the  parties  by  the  transfer,  an  obligation,  or 
a  duty  (whether  arising  oat  of  the  contract  or  out  of 
the  relation  between  the  patties),  that  the  grantor 
shall  do  nothing  to  interfere  with  the  grautee  getting 
the  benefit  of  hu  grant.  That,  it  seems  to  me,  is  the 
prindple  asserted  —that  there  is  a  duty  ariaiog  out  of 
the  relations  of  the  parties.  It  is  not  one  which  is  in 
expreas  terms  contracted  for  between  the  parties,  and 
it  is  not  to  be  found  in  express  terms  in  the  transfer 
itself.  The  transfer  itself  contains  the  grant  by  which 
the  relation  between  the  parties  of  grantor  and 
grantee  is  created,  and  that  carries  with  it  an  obliga- 
tioD,  as  it  seems  to  me,  on  the  part  of  the  grantor  not 
to  interfere  with  the  full  fruition  by  the  grantee  of 
what  the  grantor  has  purported  to  give  him  under 
thegrsnt. 

That  seems  to  me  enough  to  establish  the  obliga- 
tion. The  breach  of  it  is  not  denied,  and  now  we 
come  to  the  question  of  damages  :  Aye  or  no  is  the 
plaintiff  in  this  cue  entitled  to  daim  damages  ?  My 
first  answer  to  that  is,  Why  not  ?  Here  is  a  legal 
transferee  suing  a  legal  transferor  for  an  admitted 
breach  of  a  proved  obligation.  Why  is  he  not  to 
have  his  damage  ?  If  we  were  in  a  court  of  common 
law  I  do  not  tbink  there  could  be  much  doubt  about 
it.  Here  you  have  what  appears  to  me  to  be  primd 
facie  a  dear  right  in  a  legal  transferee  who  is  entitled 
to  the  performance  of  a  particular  obligation  to  have 
damages  paid  to  him  measured  by  the  loss  which  he 
in  bis  legal  position  as  owner  can  be  fairly  said  ti> 
have  suffered  by  reason  of  the  breach  of  that  obliga- 
tion. Now,  why  is  he  not  entitled  to  have  damages  P 
The  saggestion  made  is  that  his  right  in  this  case 
case  was  not  a  beneficial  right  in  himself ;  but  that 
contention  must  go  this  far  to  be  of  any  use  at  all ; 
that  he  was  a  mere  nominee  for  the  bank  who  had 
lent  the  money  on  the  security  of  the  transfer,  and 
being  a  mere  nominee  he  has  no  right  of  action  really 
in  himself  at  all —  he  is  merely  their  pret  nom,  and  in 
order  to  see  whether  there  are  damages  it  must  be 
assumed  that  the  real  parties  to  the  action  are  those 
for  whom  he  is  a  pret  nom ;  and  inasmuch  as  the  bank 
who  have  lent  this  money  have  got  the  security  of  a 
solvent  person — namely,  Hooper,  they  cannot  com- 
plain that  they  have  suffered  anything  by  the  inter- 
ference by  the  defendant  with  the  obtaining  the  full 
boiefit  of  the  shares  embraced  in  the  transfer — that  is 
to  say,  since  Hooper  can  and  will  pay  them  they  can- 
not sue,  and  though  Hooper  must  and  will  pay  them 
he  cannot  sue  either.  It  seems  to  me  that  is  to  shut 
one's  eyes  to  the  coaimon  sense  of  the  matter  in 
endeavouring  to  appreciate  a  very  subtle  (quitable 
distinction. 

I  think  we  are  entitled  here  to  look  broadly  at  the 
facta  ;  it  is  not  the  case  of  Hooper  putting  in  suit  his 
tight  against  the  rights  of  the  lendUng  company  ;  on 
the  contrary  he  and  the  lending  company  are  acting 


together  in  this  matter  for  the  common  purpose  of 
re^zing  to  the  best  advantage,  having  regard  to 
their  relatious,  the  value  of  the  security.  Un- 
doubtedly as  betwetrn  the  lenders,  the  company,  and 
Hooper,  the  value  of  that  secutity  would  come  in  in 
reduction  of  the  obligation  of  Hooper  to  the  com- 
pany ;  and  the  person  primarily  interested  (since  he 
was  the  person  who  would  have  to  pay  under  any 
hypothesis}  in  introducing  the  value  of  that  security 
into  the  disuussiou  was  Hooper.  If  the  value  of  those 
shares  could  be  realized  it  would  enure  ultimately  for 
the  benefit  of  Hooper,  because  it  would  reduce  his 
obligation  to  the  company  if  the  company  took  it  at 
the  time.  If,  on  the  other  hand,  he  paid  off  the  com- 
pany, then  he  would  apply  the  secutity  in  mitigatioo, 
so  far  as  it  would  go,  of  his  own  damages.  So  that 
in  measuring  this  case  by  the  ordinary  standards 
which  would  be  applied  in  measuring  this  matter  at 
common  law  we  are  entitled  to  look  at  it,  or, 
if  it  were  a  jury  who  were  assessing  it,  to 
tell  them  that  they  must  look  at  it  reasonably, 
and  say  what,  as  reasonable  mtn,  they  would  expect 
to  be  the  damages  that  would  be  suffered  by  a  person 
in  Hooper's  position  in  those  ciroiunstances,  A  jury 
are  cot  bound  to  ascertain — they  cannot  ascertaiu 
absolutely,  and  with  mathematical  idoety,  the  precise 
damage  that  a  person  must  suffer.  They  have  to  look 
at  the  reasoname  probabilities  of  the  case,  and  they 
have  got  to  compensate  a  person  to  far  as  they  can 
for  the  loss  which  in  their  view,  having  regard  to  all 
the  circumstances  of  the  transaction,  he  has  suffered 
as  a  natural  consequence  of  the  breach  for  which  the 
defendant  is  responsible.  In  this  case  the  act  of  the 
defendant  has  prevented  the  benefit  accruing  to  the 
persons  entitled  from  the  right  to  deal  with  those 
shares  at  the  time  when  he  entered  into  his  obligation. 
If  that  right  had  existed,  Hooper  was  the  person  m  law, 
as  between  him  aud  the  defendant,  who  was  entitled 
to  the  benefit  of  it.  That  might  be  enough  as  against 
Whatton  in  this  action  to  say :  Tou  are  the  transferor 
in  this  matter,  and  you  cannot  as  against  your  trans- 
feree set  up  these  nice  considerations,  or  go  behind 
the  real  transaction.  But  if  we  do  go  behind  the 
transaction  we  must  not  take  leave  of  our  common 
sense ;  and  we  find  that,  taking  all  these  equities  into 
consideration,  the  net  residt  of  the  matter  is  that  the 
lending  company  are  onljr  not  sufferers,  because  they 
get  paid  by  Hooper,  and  if  they  get  paid  by  Hooper 
why  should  not  Hooper  get  the  benefit  which  he  was 
entitled  to  from  the  transferor  ;  therefore  it  seems  to 
me  that  the  person  who  really  suffers  in  this  matter 
by  the  action  of  Whatton — namely,  Hooper,  is  the 
person  who  is  entitled  to  receive  the  damages  from 
him. 

Therefore  it  seems  to  me  that  on  the  ground  on 
which  the  learned  judge  dedded  this  case,  although 
I  agree  with  him  as  a  whole,  I  am  unable  to  take  the 
view  he  has  taken  here,  and  I  think  that  really  his 
mistake  was  in  treating  Hooper  as  a  person  who  was 
merely,  as  Mr.  C!ozens-Hardy  in  his  short  and  per- 
fectly logical  argument  suggested,  a  person  with  no 
benefidaJ  interest.  But  the  real  point  in  this  case 
is,  when  we  see  the  facts  of  this  case,  that  Hooper 
was  not  a  mere  nominee ;  he  was  really,  when  you 
sift  it,  and  get  at  the  actual  facts,  the  person  bene- 
fidally  interested  in  the  realization  of  the  value  of 
that  security.  If  he  had  been,  as  Mr.  Cozens-Hardy 
very  ingeniously  argued,  he  ought  to  be  treated  as  X, 
as  apetson  with  no  beneficial  interest — an  abstraction, 
merely  lending  his  name  for  the  purposes  of  the 
writ,  Uten  I  should  accept  Mr.  Oozens-Hardy 's  position ; 
but  Bomer,  L.J.,  has  declined  to  take  the  first  step, 
and  I  do  not  feel  any  more  inclined  to  take  it  than  he 
did — I  decUne  to  measure  it  by  the  abstraction  "  X  "  ; 
,  I  prefer  to  treat  Hooper  as  a  person  beneficially  inter- 


Ui 


THE  WEEKLY   REPORTER.         [Ai-flu,««.]       Vd.  LW. 


COTJUT  OF  AppBAI- 


HOOFBM  V,  HSUIS. 


CODBT  OF  AXfRAt. 


eated  is  the  security.  Now  what  is  tUe  result  of 
that?  There  is  a  right  to  dftmigaa  measured  by  the 
loBB  to  Hooper,  aod  the  losB  to  Hooper  was  wbrit,  a« 
a  reasonable  person,  he  might  have  got  by  reali/iiig 
that  security  at  the  timo  of  the  breach. 

Til  at  does  not  geem  to  me  to  involve  that  he  must 
be  taken  aa  bound  to  go  on  the  tnarket,  and  force  the 
whole  of  thoBB  shares  on  the  mivrket  at  one  and  the 
same  timo.  I  think  if  the  matter  were  before  a  jury 
they  would  be  askod  to  treat  it  m  reaoonable  men, 
and  considtr  what  a  person  aniioui  to  realize  the 
security  to  the  best  advaiit!Vg*>,  acting  reasonably — 
not  taking  an  undue  tiuin  ahtiut  it,  bi;t  deals rg  with 
it  prudently — what  in  their  view  would  bo  the  value 
of  sharos  bo  realized — realized  to  the  beat  advantage, 
having  regard  to  the  nature  of  the  shares,  the  8tat« 
of  the  market,  atd  the  pnj^ible  depredstioa  of  the 
sharfs  by  waiting  on  undue  time.  Of  course  a  man 
would  have  to  act  reasonably,  und  they  would  have  to 
make  the  best  estimate  thuy  could  of  how  much  he 
would  hsve  got  by  realizing  the  shares  acting  as  a 
reasonable  man ;  and  to  that  extent,  and  to  that 
extent  only,  the  loss  is  measured  by  the  difference 
between  the  ultimate  value  at  the  time  when  he  got 
the  dominion  of  the  shares,  and  their  value  had  he 
had  the  opportunity  of  so  realizing  them  as  I  have 
suggested.  That  will  be  tbe  standard,  and  that  will 
have  to  be  ascerl  aiued  by  the  master.  I  do  not  think 
there  will  be  any  very  great  difficulty  about  it, 
because  there  was  evidence  before  tbe  learned  judge 
of  tbe  state  of  the  market  during  the  material  period 
in  question.  It  is  not  a  case  of  a  given  sale  on  a 
pirtioular  day.  The  master  ivill  have  to  consider  all 
the  circumstances— the  amount  that  had  to  be  disposed 
of,  and  the  prices,  so  far  as  he  can  learn  them,  ruling 
during  that  time. 

Therefore  it  seems  to  ma  the  appeal  mwit  be  allowed 
to  the  extent  I  have  named,  and  there  must  be  the 
inquiry  t  have  suggested. 

Homer,  L.J,— I  am  of  the  same  opinion.  The 
learned  judge  in  the  court  balow  has  found— and 
there  is  no  appeal  from  that  part  of  the  judgment — 
that  the  transferor  of  the  shares,  the  defendant 
Whatton,  must  be  hold  to  have  authorized  what  was 
in  fact  done  in  this  case  witli  regard  to  the  shares — 
namely,  the  filling  iu  the  blank  transfer  executed 
by  Whatlon  with  the  name  of  Mr,  Hooper  as  trans- 
feree and  the  charges  iu  Hoopfr's  favour  and  a 
bubsequent  mortgage  by  Hooper  of  the  shares  to  the 
Mines  Corporation.  Tiiat  being  so  as  between 
Whatton  and  Hooper,  Whatton  is  in  the  position  of  a 
transferor  to  Hooper,  and  it  ii  to  be  noticed  that 
Hooper  has  a  direct  interest  ui  the  shares  not  only  in 
respect  of  the  Mines  Corporation,  but  in  bis  own 
right  as  equiiable  mortgagee  before  the  mortgag.*  to 
the  Mines  C' irpiration,  sud  because  of  his  position  as 
mortgagor  ti>  the  Mines  Corporation.  And  with 
reference  to  the  argument  of  the  respondents  in  this 
caM  before  us,  when  for  the  purposes  of  the  Mines 
Oorporatiun,  or  the  Mines  Oorporat'on  und  Mr, 
Hooper,  Mr.  Hooper's  name  was  put  as  transferee  of 
these  abares,  it  appears  to  me  impossible  to  say  that 
Mr.  Hooper  ia  to  be  considered  as  having  do  other 
interest  whatever  in  the  shares  except  lui  a  mere 
nominee  for  the  Mints  Corporation,  I  think  on  the 
facts  he  must  be  taken  to  have  been  put  in  as 
nominee,  because  be  also  occupied  the  position  of 
mortgagor,  and  bad  otherwise  an  interest  in  these 
shares.  That  being  so,  it  appears  to  me  that  the 
defondant  Wliatton  cannot  say  as  against  Hooper 
that  the  lalter,  as  transferee,  has  no  interest  in  these 
shares  except  as  representing  I  lie  Mines  Corporation. 

It  id  not  necessary  fn'  me  to  decide  tbe  point,  but  I 
should  like  to  point  out  that  I  am  not  siire  that  any 


difference  would  arise  in  thia  c&se  if  Hooper's  Baae 
had  not  b?en  put  in  as  transferee  and  a  third  nauije 
hal  been  put  in.  I  am  not  at  all  sure  that  tven  in 
that  case  it  could  not  be  said  on  behalf  of  Hooper 
and  of  tbe  Mines  Corporation  that  the  name  of  thai 
third  person  hod  been  used  for  the  purpose  of  both  ; 
but  I  need  not  consider  that  in  this  case.  It  is  suffi- 
cient to  say  here  that  in  my  mind  it  is  established  that 
Whatton  is  the  transferor  of  these  shares  to  Hooper, 
and  that  Hcoper  stands  in  the  position  of  a  transferee 
for  valuable  consideration. 

In  these  circumstances  I  have,  speaking  for  mysel', 
no  doubt  that  there  is  an  implied  duty  and  obligation 
as  between  Whatton  and  Hooper  that  Whatton  will 
do  nothing  to  prevent  Hooper  being  pat  on  the 
register  of  shares  so  as  to  acqui  e  the  full  benefit  to 
be  derived  from  the  transfer. 

What  bippened  was  this.  An  application  w«t 
made  to  the  company  to  put  on  Hooper's  name  as 
transferee.  That  was  an  applicaiion  made  at  the 
time  ;  there  was  no  dispute  of  any  kind  as  between 
the  Mines  Corporation  aod  Hooper— in  fact  there 
never  baa  been  any  dispute  between  these  two.  In 
this  matter  they  appear  always  to  have  acted 
amicably,  their  intereata  being  practically  identical. 

An  application  being  so  sent  in,  registration,  but 
for  the  conduct  of  the  defendant  Whatton,  which  I 
am  about  to  refer  to,  would  have  followrd  in  dm 
course,  and  that  registrotion,  as  I  need  scircely  point 
out,  would  have  inured  for  the  benefit  of  Honper.  and 
of  his  mortgagees,  the  Mines  Corporation.  Woat 
happened  then  was  this :  in  breach  of  his  dttty,  or 
obligation,  Whatton  gives  notice  to  the  company,  the 
shares  of  which  were  the  subject  of  the  transfer,  not 
to  recogniiiB  the  transfer — representing,  in  fact,  that 
the  transfer  was  not  valid  as  against  him. 

To  my  mind  that  was  a  dear  breach  of  the  duty,  or 
obligation,  he  owed  to  Hooper.  The  resu  t  of  that 
breach  of  bis  duty  was  that  the  shares  were  not 
registered.  Who  suffered  from  that?  Hooper 
certainly  suffered  from  it;  he,  the  transferee,  whose 
name  ought  to  have  been  put  on  the  register,  by  the 
Itreach  of  duty  to  him  on  Whatton's  psrt  failed  to  get 
<n  tbe  register;  he,  as  represenlirig  himself  and  his 
mortgflgses,  lost  the  benefit  at  that  time  of  the  transfer 
through  the  defendant  Whatton's  breach  of  duty  or 
obligation.  It  was  by  reason  of  that  breach  of  duly 
that  Hoaper  as  n  presenting  both  himself  and  Whatton 
failed  to  get  the  full  benefit  of  tbe  tracsfer.  or  indeed 
any  benefit  from  the  transfer  t'll  the  judgment  in  this 
action,  when  their  right  to  have  tbe  transfer  perfected 
by  registration  was  decided  against  Wliitton. 

To  my  mind  there  h«s  clearly  been  damage  t:auMd 
by  tbe  delay  which  has  arisu  by  reason  of  tbe 
defendant  Whatton's  breach  of  duty  to  Hooper ;  (or 
it  is  admitted  that  between  the  date  when  tbis  trans- 
fer ought  to  have  been  registured  and  when  Hooper, 
as  representing  liimself  and  hia  mortgagees,  could 
have  obtained,  and  would  have  obtained  if  th»  regi« 
tration  had  been  proceeded  with,  the  full  beni^fit  of 
these  shares,  and  the  time  when  ultimately  be  w»s 
enabled  to  get  a  decision  in  his  favour  as  against 
Whatton  there  was  a  falling  off  in  the  value  of  tlie 
tharos. 

To  my  mind  the  measure  rf  damages  caused  by  the 
breach  of  duty  and  tbe  delay  is  the  ditferenoe  betwren 
those  two  vuluea.  I  really  c^uld  not  ndd  to  what  tbe 
Maiter  of  the  Bolls  has  said  as  to  how  that  damage 
ought  to  be  estimated.  In  estiiuatiug  tbe  vslae  of 
those  shares  at  the  time  when  cegiatrattoa  ought  to 
have  boeii  cffectfid  the  master  who  has  to  estimate  tie 
value  must  try  to  ascertain  the  valuu  in  a  reasocabla 
way.  Of  course,  amongst  other  cousijeratiouf, 
would  b°ar  iu  mind  that  so  large  a  niiraher 
shares    wae    involved    in    Ibis    transfer    that 


ou«,  he  ^H 
aber  of  ^M 
It    Ouf       ■ 


Vol  LIV. 


(April  U,  UOi.] 


THE  WEEKLY  REPORTER. 


355 


HlOH  OOTTBT. 


H0I.UWBU.  V.  Skaooubk. 


HlOR  OOTTBT. 


ooold  not  have  been  sold  on  the  market  probabljr 
in  one  block,  but  they  would  have  to  be  dealt  with  by 
degree*.  That  and  all  other  material  considerationg 
iMaring  upon  the  question,  of  course,  without  special 
direction,  I  should  hope,  from  us,  will  be  takeu  into 
oomideration  by  the  msster.  With  regard  to  the 
prooeedingg  by  Hooper,  Hooper,  to  my  mind,  when  he 
started  this  action  must  be  held  to  have  made  his 
claim  for  damages  for  delay  on  behalf  of  those  who 
claimed  through  him — that  is  to  say,  if  any  damsgei 
hare  been  suffered  by  his  mortgagees  he  would  have 
lieen  held,  I  should  have  thought,  to  sue  as  repre- 
senting them  as  well  as  representing  himself,  but  in 
the  events  that  have  happened,  seeing  that  pending 
the  trial  he  has  paid  those  mortg^ages  off,  it  follows 
that  the  full  amount  of  damage  which  will  be  found 
as  the  result  of  inquiry  before  the  master  will  have 
to  be  paid  to  him  entirely,  so  that  he  alone  will  be 
entitled  to  receive  the  amount  of  damage. 

The  result  is  there  will  liave  to  be  the  inquiry 
directed  before  the  master ;  the  costs  of  that  inquiry 
will  be  reserved  in  the  usual  way  with  liberty  to  apply 
as  to  those  costs  in  the  ustial  way  when  the  amount 
of  damage  is  ascertained.  I  apprehend  that  the 
app'llant  will  get  his  costs  of  this  appeal ;  and  I 
should  think  that  such  a  modification  ought  to  be 
mtde  in  the  costs'of  the  court  below  us,  at  any  rate 
to  give  the  plaintiff  his  right  to  so  much  of  the  costs 
of  uie  action  in  the  court  below  as  he  would  have 
been  awarded  if  the  learned  judge  had  held  that  he 
was  entit'ed  to  his  claim  for  damage. 

Cozbxs-Hardt,  L.J. — I  am  of  the  same  opinion 
and  I  have  nothing  to  add. 

Solicitors,  0.  L,  Matthews  &  Co.;  Thorp  <t 
Saundert. 
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HOLLIVKIX  V.  Skacombs.  (a.) 

Vmdor  and  purchaitr — Sale  by  order  of  the  court— 
Conditions  of  tale — Power  to  reteind — Particulare — 
Miireprttentation — Cottt  of  bidding  at  tale  and  in- 
vtttigating  title — Rfsdesion. 

A  lale  wat  made  by  order  of  the  court  of  certain  land 
u/hieh  wa$  dtacribed  at  valuable  freehold  land  ,  ,  . 
immediately  ripe  for  development  at  a  building  ettate 
.  .  .  which  can  be  utilited  for  the  erection  of  numerout 
tmdtt  datt  retidencft.  It  wat  told  tubject  to  a  condition 
that  "  if  any  purchaier  t}iall  take  any  objection  or  make 
any  rtguitition  which  the  vendort  are  adoited  not  to 
remcm  or  comply  with  .  .  .  the  vendort  .  .  . 
thall  b»  at  liberty  .  ,  ,  to  reteind  the  contract  for 
tale  upon  tueh  tertnt  at  the  judge  thall  approve,  and  the 
purchater  .  .  .  thaU  thereupon  be  entitled  to  receive 
back  hit  depotit,  and  thall  receive  the  tame  in  discharge 
of  dU  daimt  for  cotts  or  othertoite."  The  abstract  when 
delivered  diteloted  a  deed  under  which  the  vendort'  prede- 
eetaor  in  UtU  had  covenanted  to  erect  almthouset,  and 
alto  had  covenanted  that  the  land  and  the  buHdingi  to  be 
erected  thereon  should  not  be  tit  d  for  any  purpose  what- 
toever  other  than  at  almshoutet} 

Held,  that  the  purchater  wot  entitled  to  be  ditcharged 
from  hit  contract  and  to  a  return  of  hit  deposit  by  reason 
of  mitrepretentaUon,  and  that  he  wat  entitled  to  be 
paid  hit  cottt,  charget,  and  expentet,  including  the  cottt 

(a.)  Beported  by  R.  FBAHKi.nr  Stcbbino,  Esq., 
Barrister-at-Law. 


occaiioneil  by  hit  bidding  at  the  tale,  nUwUhttanding  the 
provisions  of  the  condition. 

Powell  V.  Powell.  23  W.  R.  482,  19  Eq.  422,  and 
Perkins  v.  Ede,  16  Bew.  268,  fuUowed. 

Adjourned  summons. 

This  was  an  application  by  a  purchaser  of  a  certain 
property  which  had  been  sold  by  order  of  the  court 
to  be  discharged  from  his  purchase  on  the  ground  of 
misrepresentatioo  and  to  be  paid  all  his  costs  incurred 
in  connection  therewith. 

The  sale  took  place  by  public  auction  on  the  7th  of 
July,  1905,  when  the  property  ia  question,  which  was 
Lot  6,  was  described  in  the  particulars  of  sale  as  "  all 
that  enclosure  of  valuable  freehold  land  situate  at 
Oulverdon  Down,  Tunbridge  Wells,  and  known  as 
Down-lane  Football  Qround,  containing  in  all  about 
2  acres  1  rood,  and  immediately  ripe  for  development 
as  a  building  estate.  It  contains  a  frontage  of 
100  feet  to  the  road  known  as  Colverdon  Down-road, 
and  offers  an  exceptional  opportunity  of  acquiring 
freehold  building  land  in  a  very  pretty  and  popular 
part  of  the  Down,  and  affording  a  large  area  which 
can  be  utilized  for  the  erection  of  numerous  small 
claM  residences,  for  which  there  is  an  ever-increasing 
demand  in  this  particular  locality." 

One  of  the  conditions  of  sale,  which  had  been 
settied  by  conveyancing  counsel  to  the  court,  was  as 
follows : 

Condition  7.  ".  .  .  If  any  purchaser  shall  take 
any  objection  or  make  any  requisition  which  the 
vendors,  are  advised  not  to  remove  or  comply  with,  or 
if  any  question  should  arise  as  to  the  conveyance,  the 
vendors,  with  the  sanction  of  the  jadge,  shall  be  at 
liberty  by  notice  in  writing  to  be  delivered  to  such 
purchaser  or  his  solicitor  and  notwithstanding  any 
intermediate  negotiation  to  rescind  his  contract  for 
sale  upon  such  terms  as  the  judge  shall  approve,  and 
the  purchaser  whose  contract  is  so  rescinded  shall 
theieupon  be  entitled  to  receive  back  his  deposit  and 
shall  accept  the  same  in  diccharg^  of  all  claims  for 
costs  or  otherwise  and  shall  forthwith  return  all 
abstracts  and  papers  in  his  possession  belonging  to 
the  vendors." 

The  lot  was  purchased  by  the  applicant  for  £2,250, 
and  the  vendors,  who  were  entitied  to  the  estate  of 
one  E.  M.  Hunter,  who  had  died  intestate,  delivered 
an  abstract  of  their  titie  in  due  course,  which  disclosed  a 
conveyance  of  the  28th  of  July,  1887,  by  which  Hunter 
bought  the  property  from  certain  vendors  who  were 
therein  called  "  the  Hopwood  Trustees"  and  thereby 
covenanted  that  his  executors,  administrators,  and 
assigos  would  forthwith  erect  almshouses  on  the  said 
piece  of  land  with  suitable  gardens  and  appurtenances 
thereto,  and  would  not  at  any  time  use  the  said  land 
or  the  buildings  to  be  erected  thereon  as  aforesaid  or 
permit  or  suffer  the  same  to  be  used  for  any  purpose 
whatever  other  than  as  almshouses  for  the  poor  with 
the  gardens  or  yards  thereto  atd  any  necessary  roads 
orfwths. 

The  purchaser  in  his  requisitions  referred  to  this 
reetiiotive  covenant,  of  which  he  had  no  previous 
notice,  and  claimed  that  as  the  restrictions  therein 
contained,  which  would  prevent  the  property  from 
being  developed  as  a  building  estate,  were  not 
nientioned  in  the  particulars,  he  was  entitied  to 
rescind  the  contract  and  to  have  his  deposit  returned 
and  to  be  paid  all  his  costs. 

The  vendors  contended  that  the  restrictions  did  not 
affect  the  purchaser,  as  they  were  personal  to  Hunter 
and  did  not  run  With  the  land,  and  that  in  any  event 
they  could  not  be  enforced  as  they  were  too  vague. 

The  purchaser,  however,  ascertained  that  the 
covenant  would  be  enforced  by  the  Hopwood 
Trustees,  and  that  the  vendors  knew  of  this  before 
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the  Bs]e.  He  therefore  issued  this  Bummocs  od  the 
20th  of  October,  1905,  to  be  diieharged  from  his 
purchase  and  to  be  p»d  all  bis  ciOfltB,  charges,  and 
eipensei. 

The  Tendors  thprenpon  applied  for  leave  ts  give 
notice  to  re-dnd  under  condition  7,  which  leave  was 
granted,  and  the  notice  to  rescind  was  accordingly 
served  on  the  purchaser  on  the  13th  of  November, 
1005, 

tTpon  the  purcha'er's  siimmoiiB  ooiuiog  before  the 
mister,  he  decided  that  ho  had  a  discretion  to  deal 
with  it  having  resard  to  condition  7,  and  that  the 
purchaser  was  entitled  to  «'l  the  C(wt«.  charges  and 
expenMB  cODse<^uent  upon  hi*  bidding  for  and  being 
allowed  to  become  the  purchaser  of  the  lot  in 
qneition, 

P.  0,  Lawraia,  K.C,  atid  li'blun,  for  the  pur- 
ohaae*.— The  purchaaer  is  entilled  to  rescind  and  <o 
be  disc'.arged  from  his  coiitract  on  the  ground  of  the 
misrepreaentation  I  bat  the  luiid  was  available  for 
building.  That  was  the  right  course  for  the  pur- 
chaser  to  pursue  when  the  aaJe  was  by  order  of  the 
court  The  mis  representation  is  such  as  to  avoid  the 
contract  altogether,  and  the  vendors  cannot  take 
advantage  of  condition  7.  In  Fiiyht  v.  B<.vth, 
1  Btng.  N.  C.  370,  it  was  held  that  where  the 
misdescription  was  in  a  material  and  subitantial 
point  so  far  affecting  the  subject-matter  ef  the  con- 
tract that  but  for  such  misdescription  the  purchaser 
might  never  have  entered  into  the  contract  at 
all,  the  contract  was  avoided  altogether.  In  rt 
Terri/  and  W/iiUU  OontTaci,  34  W.  E.  370,  32  Ch.  D, 
H,  M  also  an  authority  for  the  same  proposition. 
In  /n  re  Pitckctt  and  Smith's  Contract,  50  W.  R.  o32, 
[1002]  2  Ch.  238,  the  principle  of  Fli'/ht  v.  Botith  waa 
applied  to  the  case  of  a  latent  defect,  ftaatt  v. 
fowdl  [1898],  2  Ch.  ;;85,  46  "W.  E  .  Dig.  170,  can  be 
distinguished  from  the  prea«nt  case  as  it  was  expressly 
found  in  that  case  that  there  had  been  no  mis- 
leptesentation,  and  therefore  the  question  was 
whether  the  purchaser  could  give  notice  to  rescind 
under  his  contract.  In  Sain  v,  Fothergill,  '2'3  W.  B, 
261 ,  L.  R.  7  H.  L.  158,  the  purchaaer  was  held  to  be 
only  entitled  to  the  coats  of  iuveitigating  the  title, 
bat  that  was  simply  a  case  of  want  of  title  aud  not  of 
mitrepreBentation,  and  the  sale  was  not  a  sale  by  the 
court.  The  order  asked  for  in  the  preient  case  was 
based  on  the  order  made  by  Bacon,  V.C,  in  Fowtll 
V.  Powell,  23  W.  B.  ■1S2,  li(  Eii.  422,  which  is  cited  in 
SetoD  OB  Dtcrees  (6th  ed  },  vol.  1,  p.  3j6,  as  being 
the  proper  form.  The  reason  for  the  order  was  to 
place  a  purchaser  who  was  entitled  to  be  discharged  in 
the  same  position  as  he  would  have  been  if  he  had  not 
bid  at  the  sale  or  had  not  entered  into  the  contract. 
tKBKKWICH.  J.— In Perkin*  v.  Edit,  16  Beav.  268,  where 
the  title  was  defective  Romiily,  U.B.,  put  it  quite 
shortly,  he  siwply  said  "Take  the  usual  order."] 
Lord  Herscbell  in  Dtrnj  v.  Peck,  38  W.  E.  33,  14 
App.  Gas.  337,  pointed  out  the  distinction  between  an 
action  for  deceit  aud  an  action  to  obtain  rescission  of 
a  contract  on  the  ground  of  misrepresetitation.  In 
Site  v.  Site,  20  W.  E.  2S5,  13  Eq.  19G,  RomiUy, 
M.B.,  held  that  the  court  would  iiot  allow  a  vendor 
to  take  advantage  of  hii  own  couditious  so  as  to 
defeat  a  purchaser  who  had  been  deceived  thereby. 
The  court  wilt  put  the  purchaser  back  into  the  luimu 
podtion  as  he  would  have  been  in  if  he  had  never 
teen  the  conditions  of  sale  sent  out  under  the  sanction 
of  the  court,  and  will  give  him  the  cott«  of  sending 
an  agent  to  bid  and  the  expenses  of  iavestigatiDg  the 
titlt, 

Stewart  Smith,  K.C.,  and  Schwann,  for  the  vendors. 
— ^The  vendors  were  given  leave  to  serve  notice  of 
[«acistion  under  the  contract,  because  it  was  found  , 


th  kt  the  title  was  not  such  as  could  be  forced  on  a 
purchaaer.  There  was  no  misrepresentation  ii  fact ; 
whether  th»  representation  that  the  land  wa«  rip«  for 
development  as  a  buildiog  estate  was  true  or  not 
depended  on  whether  the  covecaut  in  the  deed  of  the 
28th  of  July,  1887,  was  enforceable  or  not.  In  the 
first  place  that  covenant  was  only  b'ndng  on  Snnter 
personally,  it  did  not  run  with  the  laud ,  *econdly, 
the  covenant  was  void  as  being  a  charitable  tnut 
within  9  Geo.  2,  c.  36,  the  Act  for  the  Retlraiot  of 
the  Diepi^aition  of  Lands  ;  and,  thirdly,  the  coTenant 
was  forthwith  to  erect  almshouses,  and  as  nothing 
had  been  done  under  it,  therefore  the  Statute  of 
Limitations  applied:  OoMrnort  of  Magdalen  Hotpital 
V.  KnoUa,  27  W.  E.  602,  4  App.  Caa,  324.  It  wai  said 
that  condition  7  did  not  apply  bec»nse  there  was 
misrepresentatioii ;  bat,  assuming  there  wa>  no  mis- 
representation, condition  7  did  apply,  and  the  question 
was,  what  diil  it  mean?  "TTpon  suub  terms  as  the 
judge  ah»ll  approve  "  meant  such  terms  as  the  judge, 
having  regard  to  the  interests  of  all  part<eM  over 
whose  interests  he  is  watching,  inttr  te,  thinks 
ought  to  be  the  proper  terms ;  it  was  not  intended 
that  the  purchaier  should  have  any  voice  in  the 
matter  as  to  the  terms  upon  which  the  conlrsot 
should  be  rescinded.  But  such  terms,  when  approved 
fay  the  judge,  could  not  alter  the  contract.  Usder 
the  conditions  the  purchaier  was  to  reueive  back  his 
deposit  in  discharge  of  all  claims  for  c  ists  or  other- 
wise.  It  was  admitted  that  the  purchaser  is  entitled  to 
his  costs  up  to  the  time  when  he  receivod  the  notice 
to  rfscind,  but  not  after.  This  was  in  accordance  with 
the  decision  in  /uac*  v.  ToweU.  In  In  re  SpitidUr 
and  Mtar'i  Contract.  49  W.  R.  410,  [IflOl]  1  Ch.  EH)«. 
it  was  held  that  a  condition  entitling  the  vendor  to 
rescind  the  contract,  if  he  was  unwilling  to  comply 
with  purchaser's  requisition  and  to  retain  the  deposit, 
but  without  interest  or  costs,  did  not  prevent  tb« 
court  from  ordering  the  vendors  to  pay  the  costs  of 
litigation  pending  at  the  date  of  rescission.  In  this 
respect,  following  Duddfllv.  Simpnoji,  15  W.  E.  115, 
L.  R.  2  Ch.  102,  and  In  re  Vriyliton  and  Harrtt' 
Cmiiract,  46  "W.  E.  341,  [1898]  1  Ch.  438,  the  pur- 
chaser's costs  ought  to  be  confiued  to  the  oostd  of 
investigating  title,  as  in  Bain  v,  Futhertjill.  Any  other 
da  mage  is  too  remote.  In  seeking  to  recover  the 
costs  of  bidding  the  purchaser  is  trying  to  extend  the 
doctrine  mnch  further  than  it  has  be«^n  extended 
before.  In  Powtll  v.  Fowel!  there  was  no  title  at  all. 
and  the  vt^ndor  never  took  any  stepe  to  remove  the 
objections,  and  that  was  why  B»c*ju,  V,C..  held  t^at 
the  condition  did  not  apply.  In  Fist  v.  EUt  alsj 
there  was  no  title. 

Lauirtnct,  K.V,,  in  reply. — The  covenant  was  an 
ordinary  restrictive  covenant,  and  a  purchaser  with 
notice  could  be  restrained  from  using  the  land  for  a 
different  purpose.  It  was  not  merely  person»l  to 
Hunter.  If  thitj  was  a  devotion  to  charity  the  whole 
deed  was  made  void,  not  merely  this  particular 
ovenant.  The  covenant  runs  with  the  land,  aa  it 
clearly  "affects  or  relates  to"  the  same,  within  tlie 
nieamng  of  the  ConveyaJicing  Act,  1881. 

Kekewich,  J. — The  application  before  me  ia  oaa 
by  a  purchaser  under  u  sale  by  the  court  to  be  dis- 
charged from  his  purchase,  and  ta  be  paid  the  costs 
not  only  of  this  application,  but  also  the  costs, 
charge',  and  expenses  occasioued  by  his  bidding  for 
and  btung  allowed  to  be  the  purchiuur  of  the  pro- 
perty in  question,  as  well  as  the  costs  of  investigatioa 
of  title. 

It  is  admitted  that  he  is  entitled  to  be  disebarg«d 
unless  that  right  has  already  been  anticipated  by 
rescission,  and  it  is  also  admitted  that  if  he  is  entitled 
to  be  discharged  be  is  entitled  to  his  cvets  of  invvstt- 
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g»tiiig  the  title  and  thoM  occasioned  by  '  his  applica- 
tion.   Bat  the  qnestion  arises  as  to  those  special  costs 
oeoaaioned  by  his  bidding  at    the  auction.      It  is 
sngwested  that  he  ii  precluded  from  that  by  Bain  v. 
Fotnergill,  but  it  se»nu  to  me  that  that  esse,  although 
it  lays  down  a  rule  of  almost  universal  application, 
has  nothing  to  do  with  sales  by  the  court.    The 
practice  of  the  court    seems    to   be  perfectly  -well 
settled,  though  it  is  not  laid  down  in  any  text-books. 
The    matter   was   discassed    in    Powell  y.    Powell, 
befoie  Bacon,  T.O.     There  the  porchaser  was  held 
to  be  entitled  to  be  discharged,  and  the  Vice-Chan- 
oellor  said  in  his  judgment,  at  p.  425 :  "  This  brings 
it  to  the  ordinary  case  of  a  purohassr  also   who, 
finding  that  he  is  entitled  by  law,  on  account  of  the 
invalidity  of  proceedings   in  chambers,   to  be  dis- 
cb«rg»d  from  his  contract,   is  entitled  on   coming 
here  to  be  reinstated  in  exactly  the  same  position 
that  he  stocd  in  wh«n  he  attended  the  sale,  and  to  be 
indemnifieil  against  all  the  expenses  he  has  been  put 
to."    That  is  a  rule  laid  down  with  reference  only  to 
•ales  by  the  court  and  the  discharge  of  purchasers 
nader  snch  sales.    Without  citing  authorities  ic  is 
always  recognized  by  the  court  that  it  is  the  bonnden 
duty  of  the  court  to  uphold  a  very  high  standard  of 
oondnot  more  strictly  in  the  case  of  a  sale  by  the 
oonrt  than  in  cases  between  strangers.    The  minute 
of  the  order  made  in  Powell  v.  Powell  is  given  in  the 
report  of  that  case,  and  it  is  set  out  in  the  last  edition 
of  Seton,  vol.  1,  p.  356,  where  the  principle  is  worked 
out  so  as  to  be  applicable  to  a  sale  by  private  contract 
nnder  the  direction  of  the  court.    Nothing  else  is 
referred  to  there  except  Powell  v.  Powell,  but  during 
the  argument  we  came  upon  another  case,  Perkins  v. 
Edt,  16  Beav.  268,  wbere  Komilly,  M.R.,  contented 
himself  by  saying  "Take  the  usual  order."  but  the 
reporter  set  out  the  order,  giving  the  reference  to  the 
registrar's  book  in  a  footnote  as  follows  :  "  Abstract 
of  <wder.    Discharge  the  purchaser  and  tax  his  costs, 
charges,  and  expenses  properly  incurred,  occasioned 
by  his  bidd'ng  for  and  becoming  the  purchaser  of 
Lot  3,  and  also  his  costs  of  the  reference  as  to  title, 
and  of  ail  proceedings  consequent  thereon,  including 
his  costs  of  and  occasioned  by  the  plaintiff's  exceptions 
to  the  master's  report  and  the  oraer  thereon,  and  of 
this  application  and  consequent  thereon,  and  direct 
payment  oat  of  the  fund  in  court."    That  was  in 
1852,  and  Bacon,  Y.O.,  made  the  same  order  in  1875 
in  Powell  v.  Powell,    I  must  therefore  ti^e  it  that 
that  is  the  usual  order  following  the  settled  practice 
of  the  court,  and  that  the  purchaser  here  is  entitled 
to  it  now.     Is  there  anything  under  the  contract 
which  precludes  him  from  obtaining  an  order  of  this 
kind  ?    He  purchased  under  a  condition  [which  his 
lordship  reid].    There  was  a  very  similar  clause  in 
Powell  V.  Powell,  but  it  did  not    there  prevail  to 
prevent  the  purchaser  from  obtaining  the  costs  which 
he  sought,  but  in  that  case  there  was  no  notice  to 
rescind,  and  it  is  said  that  the  purchaser  can  ask  for 
no  more  than  what  the  clause  entities  him  to  aod  a 
small  sum  for  costs  up  to  when  the  notice  was  given. 
I  am  toerefore  brought    back   to    this :    Does   the 
seventh  condition  apply  to  such  a  case  as  this  ?    The 
purchaser  says  No.  because  there  was  such  a  mis- 
lefvesentaticm  as  entitled  him  to  be  discharged  from 
the   whole    oon-ract      It    does   not   matter   much 
for  this  purpose  whether  the  purchaser  issued  his 
summons  flrst  or  whether  the  vandor  g^ve  his  notice 
to  rescind  first.    It  seems  to  me  that  if  the  purchaser 
is  enlitied  to  be  discharged  on  the  ground  of  misrepre- 
sentation, that  right  would  not  be  affected  by  a  notice 
to  rescind  nnder  condition  7.  Bat  if,  on  tiie  other  hand, 
he isnot  entitled  to  be  discharged  on  the  ground  of 
nisreptesentation,  then  the  notice  to  rescind  would, 
aUhoogh  later  than  the  summons,  prevent  him  f    m 


getting  more.  As  a  matter  of  fact  the  notice  to 
rescind  was  given  some  time  later.  Therefore  the 
question  is  whether  the  purchaser  is  entiUed  to  be 
discbarfted  on  the  ground  of  misrepre8i>ntatiou,  and  if 
so  whether  he  is  entitled  to  costs  as  in  Powell  v. 
Powell, 

His  point  is  this,  the  lot  in  question  was  adverti'sed 
as    "  valuable    freehold   land,    immediately  ripe  for 
development  as  a  building  estate."    There  was  also  a 
representation  that  it    could    ' '  be    utilized  for  the 
ereotion  of  numerous  small  class  houses,  for  which 
there  is  an  increasing  demand."    Whatever  else  that 
means,  it  means  that  the  property  is  offered  as  avail- 
able as  building  laud  upon  which  the  purchaser  can 
build  houses.    That  seems  perfectiy  clear.     Xow,  can 
that  be  done  ?    In  the  abstract  there  wa)  disclosed  a 
certain  deed  of  the  27th  of  July,  1887,  under  which 
Hunttr  purchased  the  property  from  Hudson,  which 
contaiued  certain  covenants  by  Hunter.    In  the  first 
place  there  was  a  covenant  that  be,  his  executors, 
administrators  and  assigns,   would    forthwith  erect 
almshouies.    That  I  pass  by,  because  it  is  clearly  only 
binding  upon  Hunter  and  is  not  enforceable  against 
the  purchaser;  then  the  covenaut  goes  on  in  a  negative 
fashion  that  be  would  not  allow  the  land  or  the 
buildings  to  be  erected  thereon  to  bo  us>  d  for  any 
purposes  whatsoever  other  than  as  almshouses.    In 
other  words  he  cannot  and  will  not  put  up  any  resi- 
dences other  than  almshouses.    So  far  it  is  a  clear 
contradiction  of  the  statement  that  this  is  building 
land    on    which    the    residences    mentioned    in   the 
description  can  be  erected.    Then  it  is  siid  that  this  is 
only  a  personal  covenant ;   in  one  sense  it  is  only  a 
personal    covenant,    but    according    to    well-known 
principles  there  is  no  doubt  that  it  can  be  so  er  forced 
against  any  assignee  of  the  land,  with  notice  of  such 
a  covenaut,  as  that  an  injunction  would  be  granted  to 
restrain   a    breach    of   it    That  is  clear  upon    the 
authorities.    To  the  knowledge  of  the  vendors  the 
land  cannot  be  used  for  building  purposes,  contrary  to 
their  representation. 

Then  it  is  said  that  there  is  an  objection  to  this 
covenant  inasmuch  as  almshouses  are  a  charity,  and 
that  therefore  the  restriction  is  invalid,  but  I  cannot 
myself  see  how  a  covenant  not  to  build  other  than 
almshouses  can  be  treated  as  offending  the  rule  against 
perpetuities.  It  seems  to  me  that  the  misrepresenta- 
tion is  made  worse  than  ever  if  the  restriction  proves 
to  be  one  that  makes  the  contract  useless  for  every 
purpose  so  far  as  building  is  concerned. 

The  vendors  have  represented  that  they  have  a 
good  title,  and  that  the  land  could  be  used  for  a 
particular  purpose— viz.,  for  building,  when  it  could 
not  be,  therefore  there  is  a  misrepresentation.  In 
such  a  case  does  the  notice  to  rescind  apply  ?  I  think 
it  is  out  of  the  question.  Lindley,  L.J.,  in  In  re  Terry 
and  Whitest  Contract,  34  W.  E.,  at  p.  382,  said:  "How- 
ever clear  a  contract  may  be  in  its  language,  it  may  . 
be  rescinded  for  fraud  or  material  misrepresentation ; 
and  cases  are  reported  in  which  contracts  for  the  sale 
of  land  have  been  rescinded  on  this  ground,  although 
one  of  the  conditions  was  that  no  error  or  mis- 
statement should  aimul  the  sales,  but  should  be  the 
subject  of  compensation.  In  such  cases  the  fraud  or 
misrepresentation,  if  sufficiently  serious,  vitiates  the 
whole  contract,  including  the  condition."  That  is 
quite  consistent  with  other  authorities,  and  a  pur- 
chaser is  not  bound  to  come  and  say,  "  I  will  rescind 
the  contract  and  will  take  what  the  condition  gives 
me  " ;  he  may  say  "  I  will  have  what  the  law  gives  me 
apart  from  the  condition."  That  really  di^oses  of 
the  case. 

Bat  condition  7  further  provides  that  "  the  vendors 
.  .  .  shaU  b«  at  liberty  ...  to  rescind  the 
contract  for  sale  upon  such  terms  as  the  judce  shall 
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approve,"  and  then  goes  on  to  provide  Ihat  "  the 
purchaser  whose  caotract  is  do  retcuit'led  shull  there- 
upon be  entitled  to  receive  back  hia  deposit,  and  shall 
accept  the  same  in  discharge  of  all  claims  for  costs  or 
otherwise,  and  shall  forthwith  return  all  papers  in 
hii  posies sion  belonging  to  the  vendora."  These 
worda  aeem  to  me  to  state  clearly  and  exhaustively 
what  the  bargain  between  the  parties  is,  what  the 
purchaser's  position  is,  what  he  is  entitled  to  receive. 
and  what  he  can  do  ;  and  it  seems  to  leive  an  room 
for  any  diaouasion  aa  to  the  terms  upon  which  there 
ia  to  be  reacisaion  hy  the  vendora.  1  think  that  the 
termi  have  nothing  to  do  with  the  purchaser,  if 
rescission  is  not  fairly  within  the  contract.  The 
purchaser  has  nothing  to  do  with  approving  the 
terms.  I  am  not  lure  that  the  terma  are  really 
wanted.  What  is  meant  ia  that  aalea  under  the 
direction  of  the  court  often  occur  in  actions  between 
or  affecting  many  parties,  such  as  dehenture*holders, 
and  it  may  well  be  right  that  the  court  should  con- 
lider  on  behalf  of  all  parties  the  terms,  if  any,  on 
which  a  contract  should  be  reioinded.  I  doubt  if  the 
words  are  necessary;  the  judge  must  exercise  hia 
discretion  in  each  cise.  I  doubt  if  these  words  arc 
of  any  avaO ;  but,  if  they  are,  the  purchaser  has 
nothing  to  do  with  them,  and  I  think  the  master  wag 
right  in  saying  that  he  could  not  hear  the  purchaser. 
There  will,  accordingly,  be  an  order  as  asked  :  That 
the  purchaser  be  discharged,  and  be  paid  the  costs, 
ohtrgea,  and  expenses  incurred  by  hia  bidding  for 
and  being  allowed  to  be  the  purchaser  of  the  property 
as  well  aa  the  other  costs  of  investigating  title  and  of 
this  application.  These  costs  will  come  out  of  the 
fundi  in  court,  without  prejudioe  to  the  question  out 
of  what  particular  fund  they  arc  to  be  borne. 

Solicitors,  £.  Etaif  Mobh  ;  Hare  it  Co.,  tot  Andrtw 
&  Cheak,  Tuubrsdge  Wella. 


Chan.  Div.    I 
Kekewioh,  J.  f 


Jan.  16,  2d. 


In  re  TlNirE,  Deckasbu. 

EdWARBS  I).  SiTITH.   (a.) 

Will—Conttnicti/in — Charitjf — Oi/l  to  he  ajiplied  tindir 
direelion  of  eMcufcra— Cy-pri5s. 

A  tfitatrtx  directed  her  exteutori  to  apply  a  sum  to 
their  tatisfaciion  and  undtT  thtir  dirtclion  towarih  the 
enlargement  and  equipment  of  a  hospita!.  The  enlarge- 
nunt»  ivere  cirrifd  out  in  the  lifetime  «/  the  toUitrix, 

Held,  thai  there  wai  not  an  immediate  gift  to  the 
hoipital,  but  thai  the  executor*  ou^ht  to  expend  io  much  of 
the  taid  sum  ut  they  thought  proper  in  t^uipineat,  and  in 
the  event  of  a  balance,  rernaininy  in  their  hands,  should 
applif  to  the  court /or  diredion), 

BummoDs. 

This  was  an  originating  summona  taken  out  by  the 
aseculora  of  the  will  of  Anue  Mari^i  Unite  to  deter- 
mine a  question  of  comtruction. 

By  her  will,  dated  the  *2^th  of  April,  1302.  the 
testatrix  made  the  following  bfque*t:  "I  give  the 
■um  of  £20,000  towards  the  rebuilding  and  equipment, 
to  the  satisfaction  and  under  the  direction  of  my 
executors,  of  the  Birmingham  and  Midland  Hoapital 
for  Women,  the  enlargement  of  which  has  been 
recommended,  and  which  charity  I  have  long  deaired 
to  benfit." 

The  testatrix  died  on  the  22nd  of  April,  1905,  and 
her  will  was  duly  proved  by  the  executors. 

(o.)   Reported  by  H.  Wolcott  Warnkr,  Esq., 
Barrister- at-l*aw. 


There  was  no  gift  of  rmidue  in  the  will. 

The  entarg^menti  which  had  been  recommended, 
and  which  amounted  practically  to  a  rebuilding,  had 
virtually  been  completed  in  the  testatrix's  lifetime, 
but  the  hospital  had  neither  been  famished  or 
equipped. 

Lawrence,  K.Q.,  and  Bea»nimt,  for  the  next-of-kin. 
—So  far  aa  thetum  of  £20,000  was  to  be  applied  in  the 
enlargement  of  ihe  hospital  this  gift  fai's,  and  ta  that 
extent  there  is  an  intestacy.  Tne  rebuilding  was 
completed  in  the  testatrix's  lifetime  and  without  the 
approval  or  direction  of  the  executors.  The  executor* 
now  cannot  apply  the  assets  in  payment  for  work 
done  before  the  testatrix's  death. 

Tngpen.  K.C.,  and  Sargunt,  for  the  ho'pital. — Thia  is 
an  immediate  gift  to  the  hoapital  of  £20,000  and 
should  be  paid  by  the  executors  :  Cowptr  v.  ManUK,  4 
W.  R.  500,  22  Beav.  2^1 ;  I»  re  f'illiert,  Wilket  Bfj;er 
V.  Ooodman.  72  h.  T.  323,  43  W.  K,  Dig,  32.  Further, 
it  ia  a  charitable  bequeat,  and  in  case  of  failure  of  a 
part  the  remainder  should  be  applied  cy-prei-  The 
enlargement  of  the  hospital  was  merely  the  motire  of 
the  gift :  In  re  Sunienon'i  Triut.  ,j  W.  R.  86-1,  3  K, 
&  Jo,  497  ;  Chamherla^ine  v.  Brackelt.  2tv  \V.  R.  739,  8 
Ch.  App.  206 ;  Farntt'l  v.  Lyon,  1  T.  &  B.  479. 

MiilUgnn,  K.C.,  and  fftwiti  appeared  for  the 
executors. 

Cur.  ade.  mi2t. 

KsKEWioa,  3,,  in  delivering  a  considered  judg- 
ment, after  reading  the  portion  of  the  wUl  in  question, 
aaid  :  There  being  ooniiderabla  difficnlty  in  detfrmin- 
ing  whit  expenditure,  if  any,  can  be  sanctioned,  it 
was  argued  on  behalf  of  the  hoipital  tliat  the  words 
of  this  bequest  really  constitute  a  gift  to  the  charity, 
to  that  what  cannot  be  properly  expended  on  rebnild- 
ing  and  equipment  belongs  to  the  oharity.  and  may 
be  handed  over  to  it.  If  that  were  done  the  oharity 
would  of  course  not  be  accountable  for  the  money 
received,  which  might  be  expended  on  any  of  the 
objects  of  the  charity  without  special  regaid  to  re- 
building or  equipment.  I  cannot  so  coiutrne  the 
gift.  There  are  no  doubt  autboritiea,  many  of  which 
wore  examined  by  Wood,  V.C.,  in  In  re  SaittUrton^i 
Trtiat,  in  which  it  has  been  held  that  a  speoific  object 
may  be  treated  as  merely  the  motive  of  the  gift,  and 
that  the  gift  may  be  fulfilled  notwithstanding  that 
the  motive  object  fails.  No  one  of  these  authoriliei 
deals  with  a  case  like  the  present,  which,  to  my  mind, 
is  clearly  outside  them.  Then  it  waa  argued  that,  so 
far  aa  the  speoilied  object  fails,  the  gift  might  ba 
treated  as  charitable  and  applied  cy-pret.  As 
regards  thia,  auffice  it  to  say  that  the  pomt  cannot 
be  decided  in  the  abisence  of  the  Attora-y~Qeneral, 
and  if  in  the  event,  there  ia  money  remaimng 
after  the  application  of  what  can  be  properly 
applii^  in  rebuilding  and  equipment  an  adjournment 
must  be  made  in  order  to  bring  the  Attorney -Gteeral 
before  the  court.  Unfortunately  the  facts  do  not 
render  much  a^isiatauoe  in  construing  the  will.  The 
teebatris  herself  tells  un  that  she  hasi  long  detind  to 
benefit  the  hospital,  and  that  the  enlargement  of  it 
had  been  recommended,  and  that  ia  about  all  ws 
know,  mo  dcttnite  steps  were  taken  until  after  bar 
death,  and  it  seems  that  it  was  not  settled  until  after 
that  event  what  should  bo  done.  It  ia  said  that  tlM 
executors  have  been  kept  awari*  of  the  progms  of 
enlargement,  and  that  they  have  seen  what  baa  bean 
done  in  the  way  of  building  and  equipment,  but  they 
disclaim  having  hitherto  exerotaed  any  diactvttoo 
under  the  will.  It  will,  I  think,  be  neoeesMy  (or 
th<>m  tn  consider  carefully  how  far  they  k«v«  bswo 
made  acquainted  with  what  was  being  <lone,  and  how 
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tat,  if  at  all,  they  have  anented  to  it,  and  in  order  to 
en^le  them  to  perform  tins  duty,  and  also  to  deter- 
mine how  far  tLey  may  exercise  their  discretion  in 
the  fntore,  I  propose  to  state  for  their  guidance  my 
oritioal  interpretation  of  the  will.  If  the  words  "to 
the  satisfaction  of  my  executors  "  stood  alone  I  think 
it  would  be  competent  for  them  even  now  or  at  any 
fntare  time  to  say  that  what  had  been  done  in  the 
matter  of  rebaildine  and  eqaipment,  though  with- 
oat  their  having  been  consulted  or  havCig  been 
acquainted  with  it,  might  be  paid  for  to  the  extent  of 
£20,000,  less  duty,  out  of  the  asset  i.  I  do  not  thick 
ttiat  "  satisfaction"  alone  means  mora  than  that  tiie 
executors  must  honestly  consider  whether  what  has 
been  done  meets  with  their  approval  or  not.  But  the 
testatrix  provides  that  the  rebuilding  and  equipment 
towards  which  the  £20,000  is  to  be  devoted  must  be 
done  "  under  the  direction  of  the  executors,"  and  it 
is  not  easy  to  say  what  this  means.  It  certainly  does 
not  mean  that  the  exectitors  most  act  as  a  clerk  of  the 
works  or  a  superintending  architect.  I  do  not  think 
that  it  poatoUtes  the  submission  of  plans  to  the 
•xeoutors  and  their  approval  of  such  plans.  It  does, 
however,  I  tldnk,  postulate  general  guidance  or 
control.  They  cannot  be  said  to  have  directed  acta 
of  the  intention  to  execute  which  or  of  the  execution 
of  which  they  were  wholly  ignorant.  In  other  words, 
they  cannot  properly  be  said  to  have  given  directions 
tor  works  after  those  works  were  completed.  On  the 
other  hand,  I  think  that  if  they  were  made  aware 
that  certain  works  of  which  tiiey  had  a  general 
knowledge  were  propose  1  to  bs  executed,  and  they 
gsva  their  assmt  to  the  execution  thereof  as  b^g 

g toper  for  the  rebuilding  and  eqaipment  of  the 
oepital  on  being  satisfied  of  their  proper  execution, 
they  might  contribute  to  the  expenditure  to 
the  extent  of  the  fixed  sum.  And  in  exer- 
cising their  discretion  they  would  be  justified  in 
giving  a  liberal  construction  to  the  word  "  rebuilding," 
•ipecially  as  the  testatrix  indicates  by  her  own 
language  that  enlargement  comes  within  it. 
"  Bquipment "  scarcely  needs  definition,  but  it  may 
be  useful  to  add  that,  in  my  opinion,  it  covers  any- 
thing and  everything  required  to  convert  an  empty 
builSng  or  {Mat  of  an  empty  bnildins;  into  a  hospital 
or  part  of  a  hospital  with  all  modem  appliances. 
Further,  I  cannot  see  that  any  limit  of  time  is  fixed. 
I  do  not  think  that  the  executors  would  be  juttifled 
in  spending  all  that  could  reasonably  be  spent  up  to 
a  piarticular  date,  and  then  saying  that,  although 
apparently  nothing  remained  to  be  done,  yet  some 
iattitm  work  not  yet  contemplated  might  be  required 
at  a  future  time.  But  until  the  hospital  has  been 
folly  rebuOt  and  folly  equipped,  an  event  the  date  of 
which  it  would  be  extremely  hard  to  fix,  I  think  that 
the  discretion  remains  exercisable.  When  the 
executors  have  oaref  ally  considered  all  this,  it  may  be 
that  they  will  find  the  full  amount  at  their  dispose 
reasonably  required  for  purposes  to  which  they  may 
properly  apply  it,  and,  on  the  other  hand,  it  may  be 
that  they  will  find  themselves  possessed  of  a  sub- 
stantial balance.  On  their  report  of  the  result  I  shall 
be  prepared  to  give  them  directions,  and,  if  necessary,  , 
to  provide  for  service  on  the  Attamey-Gtoneral,  but  in 
the  meantime  the  summons  stands  adjourned.  It 
will  be  convenient  to  have  the  report  in  writing  either 
in  an  affidavit  or  (perhaps  better)  in  a  statement 
exhibited  to  an  affidavit. 

SolioitoTS   for    the    executors,   Skno,    Prwton,    & 
Ljfttdton,  for  A,  Pointon,  Birmingham. 

Solicitors  for  the  next-of-kin,  H,  Tyrrell  A  Son,  for 
J.  B.  Clarke,  Birmingham. 

Solicitors  for  thchospital,  Btale  A  Bon. 


SwiS&B^aiy.  J. }    ^^  30 1  Dec.  1,  2,  4,  6. 6. 21. 
BoscHOBK  Pbopriktary  Co.  (Limited)  v.  Fukb.  («.) 

Company —  Diredort — Qualification — Shares  held  "  at 
liquidator  of  H.  Co." — Income  tax  on  dirtdore^  feet — 
Meeting  convened  by  ading  direclors — Valid  retoltUions 
— Batification  of  vltri  vires  acts— Notice  cf  btuinest. 

Where  the  qualification  of  a  director  wai  the  holding 
of  share)  "in  his  own  right," shares  held  as  "  liquidator 
of  the  H.  Co.," 

Held,  not  to  be  a  good  qualification, 

Sutton  V.  English  and  Colonial  Produce  Co ,  50 
W.  R.  571,  [1902]  2  Ch.  602. 

Unless  allowed  by  the  articles,  directors  may  not  be 
paid  income  tax  on  their  fees. 

A  general  meeting  was  convened  by  three  de  facto 
directors  irregularly  appointed. 

Held,  that  the  resolutions  passed  thereat  were  valid. 

Browne  v.  La  Trinidad,  36  IF.  R.  289,  37  Ch.  D.  1  ; 
Southern  Counties  Deposit  Bank  v.  Bider,  73  L.  T. 
374,  44  W.  R.  Dig.  32 ;  and  British  Asbestos  Co.  v. 
Boyd,  51  W.  R.  667,  [1903]  2  Ch.  439. 

Artides  fixing  the  qualification  and  remutieration  of 
directors  must  be  altered  by  the  company  before  ratifying 
acts  done  in  contravention  of  them. 

Imperial  Hydropathic  Hotel  Co.,  Blackpool  v. 
Hampson,  31  W.  R  330,  23  Ch.  D.  1. 

The  notice  convening  a  general  meeting  stated  that 
directors  xoere  to  be  appointed.  The  report  sent  witii  the 
notice  stated  that  the  meeting  would  be  asked  to  nUify  the 
election  of  R.  as  a  director. 

Hdd,  thai  this  was  sujficitnt  notice  of  this  particular 
business. 

Irvine  v.  Union  Bank  of  Australia,  25  W.  R,  682, 
2  A.  C.  366. 

Action. 

This  was  an  action  brought  by  the  plaintiff  com- 
pany against  the  defendants  F.  G.  Fake  and  C.  O. 
Bigby,  two  of  the  late  directors  of  the  company,  to 
recover  certain  payments  alleged  to  have  oeen 
improp»ly  made. 

The  plaintiff  company  was  incorporated  in  1895  with 
a  capital  of  £360,000  in  £1  shares  to  acquire  certain 
South  AMcan  mines.  300,000  shares  were  issued  as 
fiilly  paid  to  the  vendors,  the  Heidelburp;  Estates  and 
Exploration  Co.  (Limited).  The  remaining  60,000, 
except  seven,  were  unissued,  but  in  1899  the  company 
birrowed  £17,500  from  the  Heidelburg  Co.  on 
debentures. 

In  1896  the  defendant  Fuke  was  appointel  secre- 
tary at  £100  a  year,  and  continued  secretary  until 
the  25th  of  March,  1903.  In  1898  the  directors 
resolved  that  the  £500  remuneration,  which  was  the 
maximum  that  by  article  77  the  directors  were 
entitled  to  receive,  should  be  allotted  £200,  to  the 
chairman  and  £100  to  the  three  other  directors, 
article  64  providing  that  there  should  never  be  less 
than  four  directors. 

On  the  27th  of  February,  1900,  the  Heidelburg  Co. 
went  into  voluntary  liquidation,  and  Fake  was 
appointed  liquidator  of  that  company,  which  then 
held  275,000  shares  and  £17,500  debnitures  of  the 
plaiotiff  company;  the  liquidator  sabseqaently 
recovering  500  more  shares  on  a  claim  against  certain 
of  the  shareholders.  These  shares  were  transferred  to, 
and  on  the  6th  of  September,  1901,  were  registered  in 
the  name  of  "  F.  Q.  Fuke,  liquidator  of  the  Heidel- 
burg, &o.,  Co.  (Limited)." 

In  1901  only  two  directors  were  left,  and  on  the  4th 
of  December,  1901,  these  directors  purported  to  hold  a 

(a.)  Reported  by  C.  H.  Carden  Noad,  Esq., 
Bariister-at-Law. 
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board  raeetkig  nod  to  pats  fhe  following  r^  solution  : 
"That  ilr.  F,  O.  Fuke  be,  and  is  hereby  appointed, 
tDsnagiug  director  of  the  company  at  a  remuneration 
of  £700  per  annum  fur  a  pertLid  of  two  years,  and  to  be 
at  Hbtrty  to  retain  bia  position  aa  i^cretary  of  the 
compftcy  at  a  salary  of  £100  per  Hnnum,  provided  that 
the  laid  F,  G.  Fuke  draws  only  at  the  rate  of  £200  per 
annam  as  man»ging  director  until  the  working 
capital  of  the  company  of  £60,000  or  part  thereof 
has  been  sabscribed." 

No  part  of  the  £60.000  wag  in  fact  subscribed, 
but  Fuke  subsequently  obtained  the  entire  £700  per 
aunnin.  The  resolution  itself  was  called  in  question 
by  the  company  tteoause  1  here  were  not  then,  as  re- 
quired by  article  C4,  four  directors;  there  was  no 
fewer  in  the  articles  to  appoint  a  mansgiug  director  ; 
uke  had  no  share  <iualifii;fttion  "  in  hii  own  right  " 
(article  6t)  providing  that  a  direiitor  must  hold  250 
shares  "in  his  own  right ") ;  and  there  was  no  power 
to  grant  remanetation  to  the  directors  in  eicesa  of  a 
maximum  of  £500  [artiole  77). 

On  the  UHh  of  August,  1903,  one  of  the  remainmg 
directors  died,  and  on  tie  2Sth  of  January,  19U3,  the 
o  her  remainirg  director  transferred  hia  shares  and 
ceased  to  he  a  director. 

On  the  2nd  of  February,  1903,  Fuke  purported,  as 
sole  director,  to  hold  a  hoard  meeting,  and  passed 
transfers  of  250  qualifying  shares  to  himself  and  to 
two  others,  a  Mr.  Hughes  and  the  defendant  Kigby, 
but  Fuke  WM  not  subsecjuently  appointed  a  direiitor. 

On  the  yrd  of  February,  lii03.  Fuke  purported  to 
hold  another  board  meeting,  and  appcinted  Hughes 
and  Rigby  directors. 

Ou  the  3th  of  February.  1903,  these  three  direotora 
held  a  board  meeting  iind  «  minute  w«sm*de:  "It 
being  stated  that  it  is  usual  for  the  tix  on  man'iBing 
dlnwtors'  fees  to  be  paid  by  the  companies,  it  was 
resolTed  that  the  sum  of  £8  4s.  3d.,  income  tax  on  the 
managing  direct  r'a  fees,  be  piid  ou'.  of  the  funds  of 
the  coutpaiiy."  At  » aubstqueut  hoard  tour  days  later 
cheques  wtro  tlrawn  for  iuoouie  t*x  on  the  fees  of  the 
three  directors. 

Question  arising  as  to  the  validity  of  iome  of  the 
acta  of  the  directors  counsera  opinion  was  takesi  and 
a  general  meeting  was  louvened  for  the  2Jth  of  May, 
1903,  to  pass  certain  resolotioas : 

1.  To  reduce  the  minimum  number  of  directors  to 
two. 

2.  To  give  power  to  appoint  a  managing  director 
and  fix  hia  reuiunerattou. 

3.  To  make  past  acts  done  by  persons  acting  as 
directors  binding  on  the  company. 

i.  To  ratify  the  board's  resolution  of  the  4tJi  of 
December,  1901,  as  to  appoiutiug  Fiike  managiug 
director  at  £700  a  year. 

At  the  gecersl  meeting  these  re-tolutions  WMe 
passed  and  the  first  two  doly  confirmed  by  an  extra- 
ordinary general  meeting  on  the  11th  of  June,  1903. 
It  was  now  said  by  the  plaintiff  company  that  there 
was  no  board  competent  to  summon  the  meeting,  and 
that  the  third  and  fourth  reeolutions  C'^uld  only  be 
passed  after  the  articles  infringed  had  been  altered 
by  special  resolution. 

On  the  31st  of  July,  1903,  not'oe  of  the  ordinary 
general  meeting  was  given  for  the  lOth  of  August. 
sm<  ng  other  purpotes,  for  the  election  of  directors. 
The  directors'  report  which  accimpanied  the  notice 
oontaictd  a  stateioBUt  :  ''Directors. — You  will  he 
asked  ' o  ratify  tbe  election  of  Mr.  C.  O.  Eigbv  as  a 
diracfor,  alw  to  elect  a  nww  director  "—Hughes 
baTing  in  the  meantime  resigned.  At  the  meeting 
held  on  the  10th  of  Augvist,  190J,  the  election  of 
Eigby  as  a  director  was  confirmed  as  from  the  3rd  of 
Februiry,  1903.  On  thi-i  rasolution  Rigby  now 
claimed  that  he  had  been  director  from  the  3rd  of 


February,  1S03,  to  March,  1905,  when  he  retired,  and 
was  entitled  to  two  years'  salary  at  £  100  iu  conse- 
quence.    He  had  receivfd,  in  fact,  £  190. 

In  January,  190d,  the  HeiJelburg  Co.  was  recon- 
structed in  order  to  carry  out  a  ache  cue  for  tinancuig 
the  plaintiff  company.  Fuki  represented  that  the 
debts  of  the  plaintiff  company  U]>  to  date  could  be 
paid  off  for  about  £2,000,  without,  bowevcr,  disclosing 
that  the  money  was  ohieti^  wanted,  not  to  coTer 
liabilities  of  the  company  which  he  had  met  personally, 
butinjiayinent  of  the  undrawn  balance  of  his  own  past 
remuneration  at  £700  a  year.  Tbe  money  was  raised 
by  ttie  new  Heidelburg  Co.  and  paid  to  Fuke,  who 
relied  on  two  general  meetings  on  the  28th  of  January 
and  the  2dlh  of  P'ebruaty,  1 905.  as  ratifying  those 
payments,  though  upon  the  evidence  it  was  shown 
that  the  object  of  the  paj'ments  was  never  explained 
to  the  sharoholdera.  On  the  13th  of  Mtrch,  1905,  th« 
reconstruction  was  completed  by  the  appointment  of 
new  directors  of  the  plaintiff  co  upany  and  the 
resj^ation  of  Fuke  and  Kigby. 

Eut,  K.C.,  and  Felix  Caisel,  for  the  plaintiff 
company. 

MkkUm,   K.C.,  and  F.  RauHl,  for  the  defendant 

Fake. 


Gort-Brovme,  K.C., 
defendant  Bigby, 


and   AtuUn-CurtmtJl,  tor  th« 

Cnr.  atie.  truU. 


Swi>FKM  Kady,  J.,  in  «  considered  judgment. 
said :  Thu  principal  defendant  is  Francis  Georgu 
Fuke,  and  the  main  ground  of  complaiut  against  lum 
ta  that,  being  liquidator  of  a  couupauy  which  held 
nearly  all  the  share  capital  of  the  plaintiff  company, 
he  obtained  the  appointment  of  hiouolF  as  managing 
director  of  tbe  plaintiff  company  at  an  extravagitn". 
silory  of  £700  a  year,  when  there  was  really  no 
huidaess  whatever  to  manage,  and  no  board  duly 
constituted  to  appoint  him.  and  when  he  himself  wai 
not  even  qualified  to  be  a  director  iu  accordance  with 
the  articles,  oud  that  be  has  obtained  pajment  of 
this  amount  although  the  event  upon  which  £500  » 
year  out  of  the  £700  a  year  was  to  become  pay»bl« 
has  never  happened,  and  that  the  traniaction  hai 
never  been  duly  ratified  by  the  company.  There  are 
other  claims  as  to  a  sum  drawn  for  income  tax  and  as 
to  a  [taymcnt  to  the  defendant  Rigby  of  dii-ectors' 
fees.  [His  lordship  then  stated  tbe  fa:;ts  abov«- 
mentioned  down  to  the  ith  of  December.  1901, 
aud  the  circumstances  under  which  the  resolu- 
tion of  that  date  appointing  Fuke  mauagiiiu 
director  at  £700  a  year  was  passed,  and  continued  .] 
This  resolution  is,  iu  my  opinion,  invalid.  By  article 
64  the  number  of  directors  ahonld  not  be  leM  than 
four.  By  arlicle  77  the  director!  were  ts  be  entitled 
to  receive  by  way  of  annual  remuneration  a  maximum 
sum  of  £500,  with  a  percentage  of  profits  (if  any), 
such  remuneiation  to  be  diviaihle  as  the  liotud  might 
determine.  The  articles  do  not  contain  any  provision 
enabling  the  board  to  appoint  any  managing  director. 
Under  these  circumstances  it  was  quite  beyond  the 
powers  of  the  two  remuuing  directors  to  appoint  • 
third  person  (even  if  qualified  to  be  a  director)  to  be 
managing  director  of  the  company  at  a  salary  of  £700 
a  year.  The  question,  however,  has  been  raised  as  to 
whether  Fuke  was  qualified  to  be  appointed  a  director. 
By  article  7o  any  Occasional  vacancy  in  the  office  of 
dir*ctor  may  at  all  time*  be  fiUed  up  by  the  board  by 
tbe  appointment  of  a  qualified  member.  By  article 
6(j  the  qualitication  of  a  director  ij  the  holding  in  bis 
own  right  of  at  least  250  shares,  aud  by  article  73 
every  director  shall  vacate  his  office  on  ceasing  to 
hold  bis  qualifying  number  of  shaft's.  It  wa« 
couleudtfd  that  article  tiu  only  required  a  qtiaUfica- 
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tion  in  the  case  of  the  first  directors  appointed 
by  the  subscribers  to  the  memorandum,  but,  having 
regard  to  articles  72  and  75.  this  contention  is  not, 
in  my  opinion,  well  founded.  Then  was  Fake  "  a 
qnalined  member "  ?  The  250  shares  which  are 
claimed  as  a  qualification  were  entered  in  the  com- 

Sany's  register  ai  follows:    "Francis  George  Fake, 
qnidat'>r  of  the  Heidelburg  Estates  and  Exploration 
Co.   (limited).    167,   Winchester-house,   Old  Broad- 
street,  London."     Did  Fuke  hold  these  shares  "in 
his  own  right  "  ?     In  Bainbridye  v.  Smith,  37  W.  K. 
594,  41  Cb.  D.  462,  474,  Lindley,  L.J.,  pointed  out 
that  the  phrase  "holding  shares  in  his  own  right" 
bad  acquired  a  oonventional  meaning,  and  added,  "  I 
think   that  conventional  meaning   is  this — that   a 
person   'holding    shares  in  his   own  right'    means 
holding  in  his  own  light  as  distinguished  from  hold- 
ing in  the  right  of  somebody  else.     ...    It  means 
that  a  person  shall  hold  shares  in  such  a  way  that  the 
company  can  safely  deal  with  him  in  respect  of  his 
shares,  whatever  his  interest  may  be  in  tbe  shares." 
I  therefore  ask  myself  these  two  questions:  (1)  Did 
Fuke  hold  in  his  own  right,  as  cfistinguished  from 
holding  in  the  right  of  somebody  else  ;  and  (2)  could 
the  plaintiff  company  h«ve  safely  dealt  with  him  in 
respect  of  these  shares,  whatever  his  interest  in  the 
shares  might   beP     In  my  opinion  the  first  ques- 
tion should  be    answered  in  the    negitive.      Fuke 
held  the  shares  in  right  of  the  Heidelburg  Estates 
and    Exploration    C!o.    (Limited),    and    not   in    his 
'  own  right.     Suppose  he  had  been  described  on  the 
register  of  the  company  as  "F.  Q.   Fake,  trustee 
-of  A.  B.,  a  bankrupt,"  or  as  "  F.  Q.  Fake,  executor 
of  0.  D.,  deceased,"  in  neither  case  would  he  have 
held  shares  in  his  own  right,  bat  in  the  former  case 
in  right  of  the  bankrupt,  and  in  the  latter  in  right  of 
the  testator.     So  in  the  present  esse  the  description 
of  him  on  the  register  as  "  liquidator  of  the  Heidel- 
burg Estates  and  Exploration  Co.  (Limited)  "  shows 
that  he  holds  the  shares  in  right  of  that  company, 
and  in  his  capacity  of  liquidator  of  that  company. 
If.    on  the  other  hand,  be  had  been  registered  as 
"  F.  O.  Fake,  of  &c.,  accountant,"  he  would  have 
held  the  shares  in  his  own  right  within  the  moaning 
of  the  decisions,  although  he  might  in  fact  have  been 
tmstee  of  a  bwkrapt,  or  executor  of  a  deceased 
person,  or  liquidator  of  a  company.    In  the  present 
case  I  am  not  considering  whether  it  is  usual  or 
proper  for  a  shareholder  to  be  put  upon  the  register 
with  tbe  description  "trustee  of  A.  B.,  a  bmkrup*," 
or  "executor  of  C.  D.,  deceased,"  or  "liquidator  rf 
the  X  Co."  I  am  only  considering  what  is  the  effect  of 
such  a  registration.    I  am  al«o  of  opinion  that  the 
second    question,  pre?iously   mentioned,   should  be 
answered  in  the  negative.  The  plaintiff  company  could 
not  safely  deal  with  Fuke  in  respect  of  the  250  shares, 
whatever  his  interest  might  be  in  the  shares  as  they  had 
notice  that  he  held  them  as  liquidator  of  the  Heidel- 
b  trg  Co.    Sappose  the  plaintiff  company  had  taken 
them  as  security  for  an  overdue  debt  owing  by  Fuke 
personally,  cou'd  the  company  have  i  leaded  that  they 
took  them  in  good  faith  and  without  notice  that  they 
belonged  to  the  Heidelbtirg  Co.,  of  which  Fuke  was 
liqoid  ator  ?    Certainly  not ;  t  he  plsintiff>'  owe  register 
shows  that  it  is  as  liquid. tor  of  the  Heidelburg  Co. 
that  the  shares  stand  in  Fake's  name   In  like  m«nner, 
if  the  shares  had  been    registered   "  F    G.    Fuke, 
executor  of  C.  D.,  deceased,"   the  plaintiff  company 
could  not  have  taken  them  by  way  of  security  from 
F.  G.  Fake  for  a  private  debt  of  his  own,  and  then 
■aocessfally  contended  that  they  had  no  notice  that 
Fake  was  only  entitled  to  the  shares  as  executor  of  a 
deceased  person.    If,  on  the  other  hand,  the  shores 
had   been  registered  simply  "  F.  G.   Fuke,   of  &o., 
accountant,"  then  the  plaiqtiff  company  could  have 


safely  dealt  with  Fake  on  the  footing  that  he  held  the 
shares  in  his  own  right,  even  though  in  point  of  fact  he 
might  have  held  them  as  executor  of  a  deceased  person 
c  r  uquidator  of  a  company :  see  also  Sutton  v.  Englith 
and  Colonial  Produce  Co.,  SOW.  K.  57,  [1902]  2  Ch. 
502.  I  decide,  therefore,  that  the  250  shares  were  not  a 
qualification  for  Fake  within  the  meaningof  the  articles. 
[His  lordship  then  detailed  the  history  of  the  board 
from  the  time  of  Fake's  appointment  on  the  4th  of 
December,  1901,  down  to  his  appointment  of 
Hughes  and  Bigby  to  act  as  directors  of  the  plaintiff 
company  together  with  himcelf.]  The  first  act  of  the 
board  so  constituted  is  thus  recorded  in  the  minutes — 
"5th  of  February,  1903.  Present:  F.  G.  Fake, 
managing  director,  in  the  chair,  T.  Hughes,  O.  O. 
Bigby.^  It  being  stated  that  it  is  usual  for  the  tax  on 
managing  directors'  fees  to  be  x>aid  by  the  companies, 
it  was  resolved  that  the  sum  of  £8  4s.  3d.,  income  tax 
on  the  managing  directors'  fees,  be  paid  out  of  the 
fands  of  the  company."  Another  board,  similaily 
attended,  was  held  on  the  9th  of  February,  1903, 
when  the  only  business  was  drawing  a  cheque  for 
income  tax  on  the  fees  of  three  directors  —  Fuke 
received  £8  49.  3d.  This  transiction  is,  in  my 
opinion,  quite  unjustifiable.  Even  if  the  board  had 
been  duly  constituted,  they  would  have  had  no  right 
whatever  to  take  out  of  the  company's  moneys  the 
sums  which  each  director  ought  to  pay  out  of  his  own 
money  for  any  ioc  >me  tax  prop'-rly  payable  by  him. 
The  defendants  are  jointly  and  severally  liable  for 
this  misapplication  of  the  moneys  cf  the  company, 
and  must  repay  the  amount  with  interest. 

I  now  pnxieed  to  consider  the  alleged  confirmatioas 
by  the  company  in  general  meeting  of  Fuke's  posi- 
tion and  salary.  Questions  were  raised  as  to  the 
validity  of  the  past  acts  of  the  directors ;  the  opinion 
of  counsel  was  taken,  certain  alterations  of  the 
articles  were  reoommrnded,  and  on  the  14th  of  May, 
1903,  at  aboard  meeting,  the  secretary  was  instructed 
to  convene  a  general  meeting  of  the  company  for  the 
25th  of  May,  1903.  The  pl»int!ffi  have  objected  to 
the  validity  of  any  resolutions  passed  at  this  meeting 
on  two  grounds.  The  first  ground  is  that  there  was 
no  duly  constituted  board  which  could  validly  con- 
vene a  general  meetiog  of  the  company.  Tliis  meet- 
ing was  called  by  the  only  persons  acting  as  directors, 
and  the  persons  who  for  upwards  of  three  months 
had  been  acting  as  the  board;  the  resolution  for 
calling  it  was  passed  at  a  board  meeting ;  notice  of  it 
was  duly  sent  to  every  shareholder,  and  one  of  the 
objects  of  thn  mee'ing  was  to  confirm  the  acts  there- 
tofore done  by  x>ersons  purporting  to  act  as  directors. 
Under  these  circmnstsnces,  I  must  conBi<)er  any 
informality  in  convening  the  meeting  as  a  mere 
irregularity,  and  not  sufficient  to  invalidate  any 
resolution  passed  at  it.  The  case  is  governed  by 
Browne  v.  La  Trini<iad,  36  W.  B.  289,  37  Ch.  D.  1 ; 
Southern  Counties  Deposit  Bank  v.  Rider,  73  L.  T.  374  ; 
and  British  Asbestos  Co,  (Limited)  ▼.  Boyd,  51  W.  B. 
667,  [1903]  2  Ch.  439. 

The  second  ground  on  which  the  plaintiffs  have 
objected  to  the  validity  of  the  third  and  fourth  resolu- 
tio"8  passed  at  this  mee'ing  is  that  they  could  only 
have  been  properly  passed  after  the  articles  had  been 
altered  by  special  resolution.  Th"*  company  in  general 
meeting  could  not  appoint,  and  could  not  ratify,  as 
from  December,  1901,  the  appointment  of  Fake  as 
managing  director  at  £700  per  annum,  as  he  had  not 
the  necessary  qualification,  and  the  maximum 
remunerat  on  of  the  whole  bjard  was  fixed  by  the 
articles  a;  £500.  The  articles,  nntil  altered,  ttound 
the  sharehold-rs  in  general  meeting  as  much  as  the 
board.  The  present  case  is  unlike  that  of  Irvine  v. 
The  Union  Bank  of  Australia,  25  W.  B.  682, 2  App.  Gas. 
366,  to  which  reference  was  made,  as  in  that  case  tho 
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limitstion  of  the  power  of  borrowing  and  mortgaging 
was   merely   u   limitatiou   of  the   authority    of    tlie 
direetors,  and  not » limital  ion  of  the  geu*rtil  powers  of 
the  company.    It  waa  there  arpaed  that  the  acts  ut  the 
directors  in  excess  of  their  stithority  might  be  ratittod 
by  the  compauy  aad  rendered  binding,  ani  that  con- 
teniion  anacesded.     Articles  must  first  be  altered  by 
g pedal  resolution  before  the  altered  articles  can  bo 
acted  upon :    Imperiul  HydTu/yithic  tlutel  Cd.,  Uktnkpnot, 
v.ffam!>son,3i  W.  R.  3'iO,  2a  Ch.  D.  1.    It  was  urge! 
that  there  wa»  power  under  article  77,  if  in  the  opinioa 
of  the  boird  it  was  dBairihle  tbftt  any  of  their  number 
sbould    perform    any  special  serrioes,    to  pay    him 
additional    remuneration,    but   there    was  no    dulf 
conatituted  board  to   form   any   anch   opinion,    and 
that  it   a  oonditiou   precedent  (aei   Caridad  Copper 
Mining    Go.   y.   Swulioio,    50   W.    R,    365,    [1902]    2 
K,  B.  44) ;  moreover,  no  »peoial  servicaa  are  referred 
to  either  ia  the  board   minutes  or  the   minuter  of 
the    general    meeting,   and    the    company    did    not 
purport   to   eiarciao   tbii    pawfr    in    any    way.     It 
was  further  urged  on  behalf  of  Mr.  Eigby  that  he 
o  Jght  not  to  be  under  any  liability  in  this  matter  as 
he  was  acting  in   good  faith  under  the   advice   of 
counsel,  and  without  objection  the  opinion  was  put 
in  evidence,  but  when  looked  at  it  ia  cleitr  that  couaael 
advised  tliat  all  the  resolutions  should  1ie  passed  as 
special    resolutions,    and    not  merely  the   tirst   and 
leoond ;  and,  moreover,  the  pnyment  really  impeiiched 
in  this  action  wat  made  long  afterward',  during  the 
present  year,  and  after  the  queation  ae  to  it  has  been 
raised.    [Sis  lordship  then  discussed  the  circumatancs 
of  the  reorganisalion  of  the  new  Heidelhurg  Cj,  and 
the    alleged    ratification  by  the  pl^tiff  company, 
under  the  scheme   then  on  foot,    of  the  psymeuta 
made    by  the  Heldelburg   Co.    to   Fulce   in    respect 
of  the  undrawn   b:ilance  of  hia   £700  a   year,    and 
decided    that    th?re    had    been    no    such    ratiBca^ 
tion.      The  nature    of    the    claim,   in    which    Fuke 
had  soch  a  large  personal  interest,  had  never  been 
properly    placed     before    the    shareholders    of    the 
plaintiff     comfwiny     or     of     the     Heidelbirg     Co. 
The  payments  so  ni»de  were  a  miaapplioation  of  the 
fuids  of  the  company  for  which  the  defendants  were 
jointly  and  severally  liable.     His  lordship  tlfm  con- 
tinued:]   The   rewtiniug    claim    is    a«    to    Rigby's 
remuneration     It  is  alleged  that  he  only  served  as 
director  one  complete  year,   for  which  he  was  only 
entitled  to  £IU0,  but  nevertheless  has  been  paid  £10 
and   £180  10s.  8d..  malting  together  £190    lOs.  8d. 
The  argument  that  Rigby  had  not  served  two  oom- 
plete   years   was  based  on  the  contention  that  hia 
election    or    appointment   by   Fulie  on  the   3rd    of 
February,  1903,  had  not  been  duly  ratiiied  or  confirmed 
by  the  company  in  general  me  sting  on  the  10th  of 
August,  IWi,  because  sufflcieot  notice  had  not  been 
givL'n  that  the  matter  would  ba  dealt  with  at  that 
meeting.     The  report  of  the  directors  is  dated  the  31st 
of  July,  19oa.  and  was  sent  out  with  the  notice  con- 
vening the  ordinary  general  meeting  for  the  10th  of 
August,  1903.    The  report,  contains  this  paragraph  : 
'  Directors, — You  will  ba  asked  to  ratify  the  election 
of  Mr.  0.  O,  Eigby,  as  a  director ;  alio  to  elect  a  new 
director,"  and  the  notice  oanvening  the  meeting  states 
that   the    meeting    will    be    held    for    the    purpoae 
of    receiving    the    directors'    report,    and    accounts, 
to   the    30£   of    June,    1003,    anl  th^    election    of 
direotors    and    auditors.      In   my  opinion  this  was 
saffidrnt  notice  to  the  shareholders  of  the  inteuti  in 
to  bring  before  the  meeting  the  ratification  of  Mr. 
Kigby'selecliin :  see  Irvine  v.  Union  Bank  of  Auitralia, 
where  Sir  Barnes  Peacock,  in  delivering  the  judgment 
of  the  court,  said  that  theic  lordships  "are  not  pre- 
pared to  aay   that  if  a  report  had  bten  circulated 
before  a  half-yearly  meeting  distinctly  giving  notice 


that  the  dire<5tors  had  done  an  aot  in  excess  of  their 
authority,  and  that  the  meeting  wonld  be  aaked  by 
confirming  the  report  to  ratify  the  act,  tliis  might 
not  be  sufficient  notice  to  bring  the  ratification  within 
the  ompetenoy  of  the  majority  of  the  sha,reholdari 
present  at  the  half-yearly  meeting."  In  my  opinion 
this  report  and  notice  givaa  amounted  to  sufficient 
notice  of  the  business  whish  was  intended  to  be 
brought  forward  at  the  meeting— namely,  to  ratify 
the  election  of  Mr.  ;Bigby.  The  result,  therefore,  ii 
that  this  c^.aim  fails*.  The  defendants  muit  pay  the 
coats  of  the  action  except  so  far  as  increised  by  the 
claim  for  alleged  excess  of  remuneration  paid  to 
Rigby ;  the  plaintiffs  must  psy  the  costs  of  the  action 
so  far  as  increased  by  this  claim,  wi'.h  the  nsoal 
aet-otr. 

Solicitors,    Jlfo^o,    Elder,    ib    Co.;    CJiarlr*   liolieH 
Wootleif. 


'} 


Dec.  19. 


K.  B.  Div. 

(Lord   Alverstone,   L.C.J. ,    and 

Lawrance  and  Ridlay,  JJ.) 

Brow-t  [ApptUatil]  V.  LKOorrr  {Retpondcatf.  (a,) 
Pharmacg  AcU—Poisom— Alleged  illfjal  tale  to  a  pernm 

then  uiikiwtttii  to  seller— Sankin'i  Ointment— Vermin 

h'lhr— Resolution   that    article    he    deemed   poison^ 

Pharmacy  Ad.  1868  (31  &  32  I'irf.  e.  121),  «.  2.  K. 

By  retolutioii  pasied  in  pursuonc*  <>/  iKtion  2  nf  tkr 
Pharmacy  Ad,  1868,  the  PharvmceaUatl  .Sot-ittu  of 
Oreat  Britain  declared  that  "  vermin  kitkrt  "  ihouhl  b« 
deemed  to  hr  poimis  niidtr  Piirt  U.  of  the  »chr.dttie  to 
the  Act.  The  api'eltant  itma  cotwided  of  tell  tag  a  ttrmin 
killer,  which  wut  a  comjiOitml  artide  containing  a  per- 
centage, of  a  poiion  inclmlrd  i«  Part  I.  f/  the  Khedah. 
"(oo  person  then  unknown  to  him,  and  who  wa*  not 
introduced  to  hint  by  aome  perton  known  to  bim,"  «m- 
Irarii  to  »tdion  17  of  the  altoiie  Act. 

Held,  that  the  conviclicm  wai  wrong,  bicaate  the  txiely 
had  pomer  to  declare  what  articlu  thouJd  be  deemtd  to  6e 
poiio/i*  under  Parti  L  and  [f.  reipectively  of  tht  ieludiih 
to  the  Aet. 

Case  stated  by  the  stipendiary  magistrate  of  the 
City  of  Lee  is  (C.  M.  Atkinsan,  Esq  ),  raising  for 
decision  the  question  whether  the  sale  of  a  oertain 
pjison,  named  in  this  first  part  of  Schedule  A  to  the 
Pharmacy  Act,  1868,  when  compounded  with__anotb« 
substance  was  an  offt>ace  within  section  17  of  th« 
same  Act. 

The  following  were  the  material  facts  stated  ; 

The  appellant  was  charged  wi-h  uulawfuliy  •elUng 
a  certain  pji.'^onoua  vegetable  alkaloid,  beiog  a  poiaoa 
named  in  the  first  part  ol  Schedule  A  to  the  Pharmacy 
Ai.t.  186»  — to  wit,  veratrlnc  — to  one  Marg*ret 
MoCaun,  who  was  then  a  person  uuknowu  to  hini, 
the  said  Mtrguret  McCanu  not  being  then  iutroducei 
to  him  by  some  person  known  to  him  cootrnry  to  th« 
form  of  the  statute.  Tbe  appellant  was  a  registerad 
chemist  and  druggist,  carrying  on  buiiness  at  m  shop 
in  Lee<l<.  and  was  duly  qualified.  On  the  i'7th  of 
July,  1904,  the  appellant  sold  at  his  shop  to  MargM«t 
McCatin  a  packet  containing  228  grains  of  a  subataact 
known  as  '■  Ratikin's  Ointment,"'  »o  which  was  Affixed 
a  label  distinctly  and  legibly  printed  in  the  wof^ 
following :  "  Rankine's  ointment  for  deatroying  veruiia 
in  the  head.  Trade  1  J,6J3  Mark.  Tins  Od.  and  Is. 
Poiwn.  Not  to  be  applied  where  the  skin  ia  brokao. 
Prica  6d."  Rankiu's  Ointmwnt  was  a  compound 
eoaipased  and  sold  for  the  destraotkm  of  T«naiu. 

(a.)  Reported  by  EaaiawK  R«ii>,  E8<j,.  B«rris»«r- 
at-Law. 
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Margaret  McCann  waa  a  penon  thea  unknown  to  the 
appellant,  and  was  not  then  introdaced  to  htm  hj 
any  person  known  to  him.  The  sud  packet  contained 
2  2-5  grains  (equivalent  to  1  per  cent.)  of  certain 
poisonons  vegetible  alkaloids.  On  analysis  these 
were  found  to  consist  to  a  v<9ry  large  extent  (about  90 
per  cent.)  of  pure  alkaloid  veratrine,  wfiioh  is  a 
poisonons  vegetable  alkaloid.  This  quantity  was 
Buffidant,  if  tue  ointment  in  the  packet  were  taken 
iotmially  by  aa  adult  human  being,  to  canae  purging 
and  Tomitiag  and  possibly  a  fatal  r^ult. 

Section  17  of  the  Fharmaay  Act,  1868  (31  &  32 
Tiet.  a  121}  provides  as  follows :  "  It  shall  bennlaw- 
fal  to  sell  any  poison  either  by  wholesale  or  retail 
unless  the  box,  bottle,  vessel,  wrapper,  or  cover  in 
which  such  poison  is  contained  be  distinctly  labelled 
with  the  name  of  the  article  and  the  word  *  poison,' 
uid  with  the  name  and  address  of  the  seller  of  the 
pdson  ;  and  it  shall  be  unlawful  to  sell  any  poison  of 
those  which  are  in  the  first  part  of  Schedule  A  to 
this  Act,  or  may  be  hereafter  added  thereto  under 
section  2  of  this  Act,  to  any  person  uoknown  to  the 
seller  unleis  introduced  by  some  perssn  known  to 
the  seller,  and  on  every  sale  of  any  such  article  the 
seller  shall,  before  delivery,  make,  or  cause  to  be 
made,  an  entry  in  a  book  to  be  kept  for  that  purpose 
stating  in  the  form  set  forth  in  Schedule  F  to  this 
Act  me  date  of  the  sale,  the  n«me  and  address  of 
the  purchtser,  the  name  and  quantity  of  the  article 
sold,  and  the  purpose  for  which  it  is  stated  by  Uie 
pordiaser  to  be  reqaired,  to  which  entry  the  signa- 
toieof  the  purchaser  and  of  the  person,  if  any,  who 
introdooed  him  shall  be  ai&ced  ;  and  any  persoa 
selling  poison  otherwise  than  is  herein  provided  shall, 
np<m  a  summary  conviction  before  two  justices  .  .  . 
he  liable  to  a  penalty  not  exceeding  £5  for  the  first 
offence  and  to  a  penalty  not  exceeding  £10  for  tiie 
second  or  any  subieqaent  offence.    .     .     ." 

Fart  I.  of  the  schedule  comprises  (infer  a{«a)  "all 
poisonous  vegetable  alkaloids  and  their  salts." 

Section  2  of  the  Phu-macy  Act,  1868,  provides  aa 
follows  :  "  The  several  articles  named  or  described  in 
the  Schedule  A  shall  be  deemed  to  be  poisons  within 
the  meaning  of  the  Act  and  the  Council  of  the 
Pharmaoeuticsl  Society  of  Oreat  Britain  may  from 
time  to  time,  by  resolution,  declare  that  any  article 
in  such  resolution  named  ought  to  be  deemed  a  poison 
within  the  meaning  of  this  Act ;  and  thereupon  the 
said  society  shall  submit  the  same  for  the  approval 
of  the  Privy  Council,  and  if  such  approval  shall  be 
given,  then  such  resolution  and  approvitl  shall  be 
advertised  in  the  London  Oazette,  and  on  the  expira- 
ti(»  of  one  month  from  such  advertisement  the  article 
named  in  such  resolution  shall  be  deemed  to  be  a 
poison  within  the  meaning  of  the  Ac^." 

In  pursuance  of  this  section  the  Pharmaceutical 
Society,  on  the  Ist  of  December,  1869,  declared  by 
resolution  that  certain  articles  named  therein  ought 
to  be  deemed  poisons  within  the  meaning  of  the  Act, 
which  resolution  was  duly  approved  and  adverlited 
The  articles  were  {inter  alia)  pr>'parations  of  prussic 
add,  strychnine,  atropine,  c  irrosive  sublimate,  mor- 
phine, and  every  compound  containing  any  poison 
within  the  meaning  of  the  Pharmacy  Act,  186S,  when 
prepared  or  sold  for  the  destruction  of  vermin. 

The  magistrate  was  of  opinion  that  vermin  killers 
containing,  in  daogerout  quantities,  poiioos  within 
Part  I.  of  the  schedule  feu  withia  that  part  of  the 
schedule,  and  he  accordingly  oinviotel  the  appellant. 

Sir  Edieard  Clarice,  K.C.  (Bontty  axid  Qlyn-Jonet 
with  him),  for  the  appellant. — Oompounds  containing 
poisonous  vegetable  alkaloids  are  not  withia  Part  L 
of  the  schedule,  and  the  words  "  poisonous  vegetable 
alkaloids  and  their  salts  "  in  Part  L  do  not  include 


compounds  merely  containing  some  poisonous  veget- 
able alktJoid.  A  compound  containing  such  alkaloids 
has  been  declared  a  poison,  but  it  has  not  been 
declared  a  poison  within  Part  I.  The  magistrate 
came,  therefore,  to  a  wrong  conclusion  when  he 
accepted  the  contention  of  the  respondent  that  a 
compound  containing  a  poisonous  vegetable  alkaloid 
"in  dangerous  quantities"  was  to  be  regarded,  for 
the  purpose  of  section  17  of  the  Act  of  1868,  as  the 
alkalmd  itself,  and  therefore  as  a  poison  which  could 
only  lawfully  be  sold  under  the  restrictions  imposed 
npon  the  s^e  of  articles  included  in  Part.  I.  of  the 
schedule.  Moreover,  inasmuch  as  the  resolution  of 
1869  did  not  place  vermin-killer  within  Part  I.  of  the 
schedule,  It  must  be  taken  that  "every  compound 
containing  any  poison  within  the  meaning  of  the 
Pharmacy  Act,  1868,  when  prepared  or  sold  for  the 
destruction  of  vermin  "  is  comprised  within  Part  II. 
of  the  schedule.  Moreover,  certain  substances  con- 
taining poisons  within  Part  L  have  been  placed  by 
subsequent  leg^islation  in  Part  II.  of  the  originu 
schedule:  see  note  to  Part  2  in  Ohitty's  Statutes, 
where  the  additions  which  were  made  to  that  part  of 
the  schedule  in  1869  by  the  Privy  Council  are  referred 
to.  That  was  done  exactly  in  terms  in  the  Sale  of 
Poisons  (Ireland)  Act  of  1870  after  the  resolution  of 
the  Pharmacy  Society.  Admitting  this  ointment  is  a 
poison,  and  must  be  so  labelled  and  have  the  name 
and  address  of  the  seller  on  it,  nevertheless  it  is  not 
one  of  those  specifi:>d  in  the  schedule  in  Part  I.,  and 
therefore  the  conviction  for  alleged  non-compliance 
with  section  17  of  the  Act  of  1868  by  the  appellant 
was  wrong,  and  should  be  quashed. 

D.  M.  Kerly,  for  the  respondent. — ^The  ointment 
contains  a  dangerous  quantity  of  "poisonous 
vegetable  alkaloids"  whiw  are  expressly  included 
in  Part  I.  of  the  schedule,  and  as  the  penal  sections  of 
the  Pharmacy  Act  are  not  confined  to  the  sa'e  of  the 
scheduled  poisons  in  their  dmple  state  or  of  the 
preparations  of  such  poisons,  but  extend  t)  the  sale  of 
a  mixture  or  compound  containing  a  scheduled  poison, 
the  conviction  was  right:  PhirmaceuHeal  Societii  v. 
Piper  <fc  Co.,  41  W.  E.  447.  [1893]  I  Q  B.  686 :  Phar- 
m.ieetUieal  Society  v.  Armion,  42  W.  B.  662,  [1894]  2 
Q.  B.  720.  The  defence  here  is  that  the  appellant 
sold  poison  plat  something  else.  But  the  sale  of  a 
scheduled  poison  is  none  the  lets  a  poison  within  the 
schedule  because  it  has  been  mixed  with  other  articles 
so  as  to  oonstitnte  a  compound.  Yerain-killers 
containing  pdsons  within  Part  I.  of  the  schedule  were 
not  intended  to  be  withdrawn  by  resolution  from 
Part  I.,  even  if  the  Actconferrei  power  on  the  conndl 
of  the  sodety  so  to  withdraw  them.  It  was  argued 
by  the  appellant  that  it  was  quite  coosistent  with  the 
terms  of  the  resolution  to  hold  thtt  vermin-kO'ers 
containing  poisons  in  Part  I.  fell  within  Part 
I ,  while  vermin-killers  containing  poisons  in 
Part  II.  fell  within  Port  II.  At  the  date 
of  the  resolution  none  of  the  cases  as  to  the 
sile  of  mixtures  or  compounds  had  been  dedded, 
•nd  that  is  the  ftrobable  explanation  why  vermin- 
killers  were  spedflcally  mentioned.  If  the  appellant's 
contention  is  upheld  strychnine    and  other  deadly 

Eoisons  in  the  for  in  of  vermio-ki'lers  could  be  obtained 
y  all  pertons  indiscriminately  and  in  any  quantity, 
without  record  or  inquiry  of  any  kind. 

Sir  Edward  Clarke,  K.C,  in  reply.— Unless  the 
ooort  is  prepared  to  hold  that  the  resolution  of  the 
society  of  1869  was  nltrd  vir«*  the  convictioa  cannot 
stand.  Vennin-kiUers  were  not  placed  by  that 
resoluticm  in  Part  I.  of  the  schedule  and  therefore 
must  be  deemed  to  be  in  Part  II.,  to  which  section  17 
does  not  apply.  The  words  in  the  order  are  "  Every 
o-<mpoand  containing  any  poison  within  the  meaning 
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of  the  PharuiBcy  Act,  1868.  wLen  prppnred  or  poldfor 
the  desf ruction  of  vermiu."  The  Irish  Act  of  18T0  (33 
A  34  Vict.  c.  26)  followed  the  reaoluKon  of  1SG9  and 
adopted  the  additiocsi  to  the  EogUiih  Actcf  186S  luade 
by  tbftt  reeo'ution  The  two  case*  cited  do  mot  deal 
with  the  pciut  iu  thi<<  case. 

Lord  ALVHRSrosE,  L.C.J.— This  i«  an  ioteresting 
TAse,  but  the  argument*  railed  involved  weightier  uon- 
liderations  than  I  think  weri  really  neuessary  or 
material  f^r  the  purpose  of  considering  tbii  case. 
For  mviseK  I  do  nut  question  the  correatnesa  of  the 
bulk  of  Mr.  K-^rly's  argument.  If  he  is  right  in 
saying  that  we  must  regard  tbi.s  stutF  ai  containiiig 
an  ingredient  or  poison  named  Id  the  first  part  of 
Schedule  A,  I  think  it  would  be  an  ofTence  under 
seution  17  to  sell  that  without  knowing  the  vendee  or 
without  th"!  vendee  bfing  introduced  by  some  perfou 
kftowm  to  the  seller.  In  my  judgment  the  f  ict  that 
»  poison  na^ned  in  the  first  part  of  the  schedule  is 
mixed  with  some  other  ioKredient  does  not  the  lees 
make  it  the  sale  of  a  poison.  A-i  I  put  it  to  Sir 
Edward  Clarke  in  his  reply,  "  Toudo  not  contend  that 
if  a  seUerhad  mi«ed  prussio  acid  with  Hour  he  coulfl 
tell  it  as  a  vermin  killer  without  inf  ringiug  the  Act, 
and  without  knowing  the  person  to  whom  it  was 
vended  and  without  the  purchsiier  being  introducett 
by  some  pewon  known  to  the  seller."  Therefore  the 
m»jor  proportion  of  the  argument  we  have  heard 
from  Ml.  Kerly  in  this  ease  teemed  to  ma  not  to 
touch  the  real  point.  In  my  opinion  the  case  turns 
on  whether  the  order  of  the  Pijarmaceutital  Society 
was  itllTft  vires  or  not.  Although  I  would  not  hesitat-* 
to  declare  an  order  itltrJ  virei  if  it  appearfd  to  me  to 
contravene  the  clear  meaning  of  the  statute,  in  my 
judgaient — after  considering,  with  the  advantage  of 
the  argument  we  have  had  —  that  cannot  be 
contended  in  this  oase.  The  sohedule,  bo  far  as 
this  case  ii  concerned,  cannot  be  said  to  enumer 
ate  veratiue  or  to  name  veratine.  The  p<irt  of 
the  schedule  it  is  said  t^^  came  under,  are  the 
wordi  "strychnine  &a  ,  or  any  poisimns  vegetible 
alkaloids  or  tb-ir  ^altii."  I  think  the  general  idea  of 
this  Act  was,  that  being  the  case,  that  the  Pharma- 
feuticiil  Society  shouhJ  have  power  to  s*y  which 
things  ought  to  be  deemed  t-i  he  poisonous  within  one 
part  of  the  schedule  or  the  otber.  I  was  at  first  a 
little  troubled  by  the  suggestion  that  the  Phanna- 
("BUtiual  Socie' V'  had  not  the  power  lo  say  thut  things 
were  poisons,  but  I  think  when  you  obaerve  that  tbe 
Aet  has  specified  the  two  parts  of  the  schedule,  and 
says  that  the  several  articles  Biimed  or  deicribed 
shall  be  deemed  to  be  poisons,  and  that  the 
council  may  from  time  to  time  declare  on  the 
resolution  of  the  Pharmaceutical  Society  that  .iny 
articles  are  to  be  deemed  pouious  within  the 
meaning  of  this  Act.  That  involves  the  power 
of  putting  the  article  which  they  deem  to  be 
poison,  in  one  part  of  the  schedule  or  the  other;  other- 
wise they  cannot  work  the  Act.  I  thiik,  therefore, 
that  there  is  a  necessary  implication  of  tbe  power 
given  to  tbe  Pharmaceutical  Society  to  eay  iti  which 
part  of  the  schedule  a  pnrticuUr  thing  which  is 
deemed  to  be  poison  ht  to  go.  That  being  so,  it  is 
properly  conceded  by  Mr.  Karly  that  unless  he 
can  make  out  that  ttiis  particular  article  is  named 
in  the  first  part  of  the  sohedule.  the  or^er  of 
the  Pharmaceutical  Sooiety  is  invalid,  B'lt  he 
contends  that,  in  so  far  xs  that  it  must  either 
bfl  rend  ai  including  the  compound  of  an  article 
specially  named  in  tbe  first  part,  or  that  in  so 
far  as  it  did  include  the  compound  of  an  article 
named  in  the  first  part  it  would  bo  "Hr,!  iip'rf.<.  Kow, 
quite  apart  from  the  Irish  statute  I  should  come  to  the 
cont^nnoQ    th*t    the    society    had   gpt    the   power 


to    m*ke   the   re.i^lution    or    order    of    1S69.       The 
order    follows    tbe   actual  words  of    srotioa    2,    and 
therefore   it  cinnot    be  suggeited   that   it  does  not 
purport  to  be  made  under  it.     They  recommend  an-l 
declare  that  certain  things  ought  to  be  deemed  to  be, 
some  in  the  first  part  and  others  in  tbe  second  :  and  in 
the  second  paragraph  they  have  included  two  classes  of 
articles  which  touch  this  very  question,  thus  :  "Every 
compound  containing  any  poison  within  the  meaning 
of  the  Pharmacy  Act,    1S68,  when  prepared  or  gold 
for  the  destruction  of  vermin,"  preparations  of  prussie 
acid,  preparations  of  strychnina,  and  so  on  ;  the  last 
two  coma  within  the  four  articles  nam"d,  and  they 
put  them  into  Part  I.     As  to  the  others,  they  put 
them  into  Part  II.     Now    in  my  judgment,  it  was 
not  uHrii  vim  to  declare  that  an  article  or  prepara'ion 
which  contained  some  poisonous  matter,  but  was  if  I 
may  use  the  rxpression,  a  mere  mixture  of  poisonous 
matter  with  something  else,  was  to  go  into  the  second 
part,      I  think  it    quite  impossible  to  overlook   the 
legislation  of  the  year  1 870,     Tbe-e  is  no  res  son  why 
iu  such  a  matter  as  the  sale  of  poisons  tliere  should  M 
different  restrictions  or  a  different  rtower  with  regard 
to  one  part   of  the  United   Kingdom  from  another 
part.     And  when  you  tiud  that  in  18<^9  the  Pharma- 
ceutic»l  Society  made  this  order,  in  which  order  they 
have  purported,  as  I  have  already  pointed  out,  to  put 
into    the  second    part    every  compound   containing 
poison  prepared  or  sold  for  the  destruction  of  vermin  ; 
and  that  Schedule  A  of  the  Act  of  (870  puts  into  the 
second  part  in  terms  those  very  words,  I  think  it  is  a 
legislative  reoognidin  of  the  power  of  the  Pharma- 
centioal  Society    to    make    the   order,    because    the 
Pharmacy    Act,    1868,    was    supplemented    by   the 
Pharmaceutical  Society's  order  of  ItiSS ;  and  the  later 
Act  in  Ireland  was  a  statute  which  embodied,  so  far  as  it 
had  then  gone,  the  wisdom   of  the  Pharmaceutical 
Society  with  regard  to  other  matters.     All  I  deaire 
to  say  is  that  I  do  not  eipros  any  doubt  upon  tha 
suggestion  made  by  Sir  Edward  OUrke  that  it  may 
turn  out  that  in  some  later  orders  they  have  dona 
exactly  tbe  same  tbing.     I  do  not  pretend  to  have, 
and  I  do  not  think  any  judge  of  the    High  Court 
should  assume  to  have,  the  knowledge  which  would 
enable  him  to  know  whether  an  article  does  come 
within  the  first  part  of  the  schedule,  unless  it  be 
fither  admitted  or  the  fact  is  found  for  bim.     I  am 
not  saying  there  were  other  instances,  but  if  tbera 
were,  they  would  show  that  from  time  to  time  thia 
power  did  rest  with  ths  Pharmaceutical  Society.     I 
desire  only  to  add,  as  a  matter  of  precaution,  this  :  Of 
coorse,  we  know  now  from  the  atateuients  made  that 
this  verative  is  a  poisonous  vegetabl>t  alkaloid,   and 
that  there  is  some  portion  of  it  m  this  vertnin-killer. 
Of  coursn.    with  the  knowledge  we  havd  now,  that 
involvps  the  knowledge  of  the  very  fact  which  the 
Pharmaceutical  Society  would  know  about.     It  would 
show  good  sense  and   wise   legislatitn  to  make  an 
authonty  of  that  kind  declare  for  the  l>enetit  of  the 
public  what  ought  to  be  deemed  poisons  within  the 
one  branch  or  the  Other,     Of  course,  it  mtist  not  b« 
supposed   that   I   suggest  that  the  sale  of  a  nanied 
poison  mi  ted  with  something  >-1se  would  not  be  a 
sale   under  seflion    17.       I    repeat    that    I    do    not 
in    any  way    throw    the    slightest    doubt    on    that 
part  which  I  think  is  concluded  by  the  language  of 
the  section  itself  and  by  the  judgment  of  the  Conrt 
of  Appeal.     But  I  come  to  tbe  conclusion  that  the 
ordiiT  of  lN«iR  is  a  perfectly  valid  order  and  that, 
therefore,  the  sale  of  the  article  was  quite  justified 
by  the  Act  and  order  and  was  not  the  s^le  of  a  poison 
named  in  Pait  I.  of  Schedule  A.     It  was  a  poison,  and 
therefore  w quired  to  be  labelled  potion  and  have  the 
name  of  the  seller  on  the  box.    But  it  was  not  a  poison 
in  the  first  part  of  Schedule  A  which  nquired  to  \n 
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•old  only  to  a  person  known  to  the  Tendor  or  intro- 
dooed  by  a  person  known  to  him.  I  think  the  appeal, 
therefore,  ongttt  to  be  allowed,  with  oosts. 

Lawbakos,  J. — I  conoor,  and  I  have  nothine  to 
add. 

BiDLVT,  J. — ^I  agree.  I  thiok  the  Pharmacentioal 
Society  had  power  to  pass  the  resolution  on  which  tiie 
Frivy  Oonnol  made  their  order. 

Appeal  allototd  with  eoiU. 

SoUdtors  for  the  appellants,  E.  Bede  db  Kirhy. 

Solidtors  for  the  respondent,  Markby,  Slewari,  & 
Co. 


ifmw  of  locus. 


Prom  C 
(Boglan< 


idt*  i 


Dec.  15. 


Calthokpb  v.  TBKcaKANir. 
MAOI.BAT  V.  Tait.  (a.) 


Oompauy — Pro»p«ebi»  —Dirtetar»'  liabilittf—Onittum  to 
Itate  eontraet — Pri>of  of  diimage— Waiver  clause — 
Companiu  Act,  1867  (30  A  31  FiO.  c  131),  ».  38. 

In  an  a^ion  againU  direetor$  by  a  tharehdlder  vho 
ka»  taken  $ham  on  the  faith  of  a  protpedue  claiming 
damage*  under  eection  38  of  the  Companies  Act,  1867,  it 
it  neousaryfor  the  plaintiff  to  prove  that  he  has  sus- 
tained damage  by  reaeon  of  the  non-disdosure  of  a  material 
eontraet  required  to  be  disclosed  by  Vtal  section,  and 
also  that  had  he  been  aware  of  it  he  would  not  have 
taken  the  share*.  Where  there  is  no  actual  frawi,  but  a 
mistake  honrttly  made  by  the  director*,  a  waiver  clause 
a*  to  any  fuller  compliance  with  section  38  of  the 
Companies  Act,  1867,  m  a  sufficient  answer  to  the  action, 

Deeition  of  the  Court  of  Appeal  ( [1901]  2  Ch.  681} 
reversed. 

In  these  two  actions  the  respective  plaintiffs  sought 
to  reoorer  damages  under  section  38  of  the  Companies 
Act,  1867,  against  the  directors  of  the  Standard  Co. 
under  circumstances  which  are  given  in  some  detail  in 
the  judgment  of  Lord  Lindley. 

Tne  Oourt  of  Appeid  had  held  that  the  prospectus 
issued  was  to  be  considered  fraudulent  under  the 
statute. 

Baldane,  K.C.,  Gore-Browne,  K.C.,  aid  Cuzent- 
Eardy,  for  the  appeUants  in  tiie  first  action. 

Younger,  K.C.,  and  Aihton  Grot*,  for  the  appellants 
in  the  second  action. 

Hughe*,  K.C.,  and  W.  Higgint,  for  the  respondents. 

Earl  of  HaIiSBUkt,  LC— Both  these  actions  are 
actions  for  damages  brought  by  the  respective  plain- 
tiff*, who  oomplaia  that  they  have  been  injured  by  the 
fraud  of  the  duendaats,  and  claiming  damages  for  the 
loss  they  have  sustained  by  the  fraud  of  which  they 
comj^ain.  As  the  actions  are  identical  in  their  merit,  I 
will,  in  what  I  have  to  say  hereafter,  treat  the  matter 
as  if  there  were  one  plaintiff  and  one  defendant.  But 
for  the  thirty-#ighth  section  of  the  Companies  Act  it 
is  certain  that  neither  of  these  actions  could  have  been 
brought;  and  the  real  question  to  be  debated  is 
whe^er  that  section  does,  or  rather  did,  more  than 
enact  where  a  contract  which  ought  to  h«ve  been 
inserted  in  a  prospectus  is  omitted,  that  such  omission 
shall  be  held  to  be  fraudulent.    That  is  what  the 

(a.)  Beported  by  G.  H.  Gbaftor,  Esq.,  Barrister- 
at-Law. 


section  in  terms  enact*,  and  I  think  it  deddes  no 
more.  Now,  in  order  to  entitle  the  plaintiff  to 
recover  damages  where  he  sues  for  damage  suffered 
he  must  prove  that  he  sustained-  them,  and  as  one 
step  towuds  that  proof  he  must  show  that  he  acted 
on  the  faith  of  that  fraudulent  statement  It  is  an 
old  judicial  observation  that  fraud  without  damage  or 
damage  without  fraud  will  found  no  action.  Kow,  in 
this  class  of  case,  where  misstatements  are  made  in 
a  prospectus  and  people  have  been  led  to  take 
shares  the  taking  ox  which  has  led  to  loss,  I  have 
often  said  that  it  is  quite  a  fair  inference  to  draw 
— if  the  prospectus  is  calculated  to  induce  people  to 
take  shares  and  they  do  take  shares — that  the  prospec- 
tus, tainted  with  falsehood  as  it  is,  be  actea  on  as  a 
whole — that  people  cannot  be  expected  to  analyze 
their  own  mental  sensation  so  minutely  as  to  be 
able  to  explain  what  particular  statement  induced 
them  to  become  subscribers ;  but  the  question  under 
this  section  is  a  very  different  one,  and  I  think  to 
enable  a  plaintiff  to  recover  damages  he  must  con- 
vince the  tribunal  before  whom  the  question  comes 
that  if  he  had  known  of  the  omitted  contract  he 
would  not  have  become  a  shareholder.  That  is  what 
he  must  prove.  Now  in  this  case  I  do  not  believe 
for  a  moment,  for  the  reasons  to  be  given  by  Lord 
Lindley,  that  there  would  have  been  the  smallest 
difference  in  tiie  plaintiff's  conduct  if  the  contract  in 

?uestion  had  been  disclosed  as  it  ought  to  have  been. 
have  had  the  opportunity  of  reading  what  Lord 
Lindley  has  written  on  that  subject,  and  I  entirely 
concur  with  him  as  to  the  waiver  clause.  Where  a 
clause  of  that  sort  has  been  inserted,  as  part  of  tiie 
machinery  for  fraud  it  will,  of  course,  afford  no 
protection  to  its  contrivers,  but  where,  an  in  this 
case,  there  is  a  perfectly  honest  slip,  why  should  it  not 
be  a  protection  ?  I  know  no  reason.  I  move  there- 
fore, that  both  appeals  be  allowed,  and  that  both 
actions  bs  dismisseiC  with  costs,  both  here  and  below. 

Lord  BoBKBTSOS. — ^It  is,  in  my  opinion,  quite  clear 
that  the  statute,  by  declaring  a  prospectus  to  be 
fraudulent,  does  not  dispense  the  person  founding  on 
the  fraud  from  proving  that  damage  has  resulted 
from  the  fraud.  This  is  plain  on  priadple,  and  if  it 
were  needed  there  is  good  authority  for  it. 

On  the  other  hand,  the  vice  of  ttie  prospectus  being 
an  omission,  the  question  whether,  if  that  omission 
had  not  taken  place,  the  result  wocJd  not  have  been 
the  same — that  is  to  say,  the  shares  would  have  been 
taken — is  one  requiring  cautious  and  delicate 
handling.  I  do  not  think  it  an  insoluble  question,  as 
has  been  suggested.  But  even  for  the  person  whose 
election  to  tiike  or  not  to  take  is  in  debate,  and  even 
supposing  him  to  speak  with  absolute  candour,  it 
requires  a  mind  of  singular  deamess  to  decide  how  he 
would  have  acted  if  the  omitted  contract  had  been 
named;  and  it  has  to  be  borne  in  mind  that  it  is  not 
how  he  ought  in  reason  to  have  dedded,  but  how  he 
(the  particular  individual)  would  have  decided,  that 
has  got  to  be  ascertained.  Accordingly,  one  has  to 
make  full  allowance  for  all  sorts  of  considerations 
and  prejudices — that  the  contracts  made  are  too  many 
and  the  thing  too  complicated — or  that  he  did  not 
like  the  names  of  the  people,  and  so  on. 

Now,  applying  this  view  to  the  present  case,  I 
cannot  join  in  any  emphatic  asrartions  about  the  con- 
clusiveness of  the  evidence.  Bat  I  take  into  account 
the  nature  of  the  omitted  contract  and  the  account 
given  by  this  gentlemon  of  his  views  of  the  enterprise, 
and  I  think  it  safe  to  infer  that  the  omission  of  this 
contract  did  not  affect  his  decision  to  apply  for  shares, 
and  that  he  would  not  have  acted  otherwise  if  it  had 
been  mentioned.  On  this  ground  I  agree  in  the 
reversal  proposed. 
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Lord  LoTDLEY. — Both  of  these  appeals  turn  on  the 
true  constmotion  of  section  38  of  the  Companiei  Act, 
1867,  and  of  the  application  of  that  seotioa  to  the 
facts  of  the  cases  which  have  to  be  considered.  Before 
ittemptmg  to  apply  the  section  to  thoae  facts  it  will 
be  convenient  to  examine  the  section  itself  and  the 
construction  which  has  been  judicially  put  upon  it. 
The  section  consists  of  two  part^.  The  first  states 
that  a  company's  prospectus  must  contain  certain 
particulars,  the  second  declares  that  a  prospectus 
•which  does  not  contain  those  particulars  "shall  be 
deemed  fraudulent  on  the  part  ot  the  promoters, 
directors,  and  officers  of  the  company  Knowingly 
issuing  the  same  as  regards  any  person  taking  shares 
on  the  faith  of  such  prospectus,  unless  he  shall  have 
had  notice  of  such  contracts."  The  particulars  whioh 
are  required  to  be  stated  "  are  the  dates  and  names  of 
the  parties  to  any  contract  entered  into  by  the  com- 
pany or  the  promoters,  directors,  or  trustees  thereof 
before  the  iasae  of  such  prospectus."  The  section 
says  no  more.  Whoa  the  section  has  to  bo  applied 
to  any  particular  ease — i.e.,  when  a  plaintiff  sues  a 
defendant  for  damages  for  a  breach  of  duty  imposed 
by  this  section,  the  following  questions  necessarily 
arise — viz.  :  (1)  Is  the  document  to  whioh  the 
plaintiff  says  no  reference  is  made  in  the  prospectus 
such  a  contract  as  is  described  in  the  lirat  part 
of  the  section  ?  If  it  is  not  such  a  conractt,  there 
is  an  end  of  the  case.  If  it  is,  and  if  it  is  not 
disclosed,  then  it  is  necessary  to  inquire  (2)  whether 
the  defendant  was  a  promoter,  director,  or  officer  of 
the  company ;  (3)  whether  he  knowingly  issued  the 
prospectus ;  (4)  whether  the  plaintiff  took  shares  on 
the  faith  of  the  prospectus ;  (5)  whether  he  had 
notice  of  the  undisclosed  contract  before  he  applied 
for  his  shares  ?  Assuming  that  all  these  questions 
are  answered  in  the  plaintiff's  favour,  there  are  still 
other  questions  as  to  which  the  section  is  wholly 
(Uent — viz.,  what  is  the  plaintiff's  remedy,  and  what 
more  muit  he  prove  to  entitle  himself  to  damages  ? 
These  matters  are  left  to  be  dealt  with  by  the  judicial 
tribunals  of  the  country,  and  they  have  nothing  to 
guide  them  except  the  established  principles  applicable 
to  actions  for  frauduleut  niisrepresMntatioas.  Twi/crosa 
T.  Orani.  2u  W.  R,  586,  2  C.  P.  D.  4611,  decided  th»t 
section  33  ot  the  Companies  Act,  1867,  included  all 
contracts  by  the  persons  named  in  the  section  which 
might  be  material  to  be  known  by  appUcants  for 
shares.  Lord  Bramwell  and  Kelly,  C.B.,  thought 
that  the  words  "any  contract ' '  ought  to  be  still 
further  restricted,  but  this  oxiinion  did  not  prevail. 
In  Tiei/cro»a  v.  ffrant  the  jury  found  as  facts 
that  the  plaintiff  took  his  shares  on  the  faith 
of  the  statements  of  the  prospectus,  and  that  if 
the  contracts  there  in  question  had  been  disclosed 
or  referred  to  in  the  prospectus  the  plaintiff  would 
not  have  taken  the  shares.  Tliey  also  found  that 
the  defendant  bonif  fide  believed  that  the  contract 
need  not  have  been  set  forth.  The  jury  found  a 
verdict  for  the  plaintiff,  and  gave  him  as  damages 
the  full  amount  he  had  actually  paid  for  his  shares, 
although  he  might  have  sold  them  at  a  premium 
before  he  brought  this  action.  The  case  came  before 
the  Common  Pleas  Division  and  the  Court  of  Appeal, 
and  the  verdict  was  upheld.  The  construction  put  on 
section  38  in  Twyt^rou  t.  Grant  by  the  Common  Pleas 
DtviJii  >u  has,  I  h-<lieve.  been  a<>oepted  as  sound  ever 
since  it  was  decided — viz.,  1877  ;  and  on  the  qnestton 
of  damages,  and  also  on  thu  immateriality  of  the 
defendants'  belief  that  section  3S  did  not  apply,  the 
decision  in  Tioytrosi  v.  Grant  was  approved,  and 
followed  by  this  House  in  Shtpheard  v.  Broome,  53  W.R. 
1 1 1  [1901]  A,  q.  343.  Twycrou  v.  Grant  did  not  raiss, 
and  therefore  did  not  settle,  the  very  important  question 
woether  section  38  does  more  than  make  non-dis- 


closure  equivalent  to  actual  fraud  in  the  cases  to  which 
the  section  applies.  On  proof  of  the  non -disclosure 
of  a  contract  required  to  be  disclosed,  the  section 
declares  that  the  prospectus  is  to  ba  deemed  fraudutant 
on  the  part  of  the  persons  named  in  the  section.  No 
evidence,  therefore,  of  evil  intention  on  their  part 
it  required  to  be  given  by  the  plaintiff,  and,  on  the 
other  hand,  the  section  renders  proof  by  them  that 
they  had  no  evil  intention  immaterial.  But  an  action 
for  damages  based  on  fraud,  or  on  what  is  to  be 
deemed  fraudulent,  can  only  ba  maintained  by  a 
person  who  can  prove  that  the  fraud,  or  what  is  to 
be  deemed  fraud,  of  which  he  complains  has  caused 
him  damage,  and  the  question  arises  how  is  this 
principle  to  be  worked  out  when  applied  to  actions 
based  on  section  38  F  The  section  in  terms  gives  no 
remedy  or  cause  of  action  ;  but  it  is  a  remedial  section 
for  the  protection  of  applicants  for  shares  against  the 
wiles  of  promoters  and  others.  It  is  noteworthy  that 
what  is  deemed  to  be  frauduleut  is  the  prospectus, 
and  not  merely  the  non -disclosure  of  a  contract 
required  to  he  referred  to.  The  language  of  the 
section  is  consistent  with  the  view  that  any  one  who 
is  induced  to  take  shares  by  a  prospectus  which, 
although  honest  and  true  in  all  state menta,  is  to  be 
deemed  fraudulent,  and  who  has  lost  his  money  by  so 
doing,  can  maintain  an  action  for  damages,  even 
although  he  was  not  in  fact  misled  in  any  way  what- 
ever. He  may  have  relied  only  on  statements  which 
were  true,  and  the  non-disclosed  statements  may  be 
such  that  he  would  bave  attached  no  importance  to 
them  if  he  had  known  of  them.  The  language  of 
the  statute  is  open  to  such  a  construction ;  but 
if  so  construed  it  leads  to  a  result  which  is  so 
unjust  and  so  inconsistent  with  the  principles  which 
govern  actions  for  damages  occarionad  by  fraud  that 
some  other  interpretation  consistent  with  the  language 
of  the  section  and  with  established  principles  ought 
to  be  sought  for,  and,  if  found,  ought  to  be  adopted. 
The  difficulty  has  been  observed  and  commented  upon 
in  several  dsos.  In  SuUitian  v.  Miicalft,  29  W.  R, 
181,  o  C.  P.  D,  459,  which  arose  on  demurrer, 
Thesiger,  L.J.  (at  p.  460),  after  approving  the  decision 
in  Ticyemw  v.  Orani  on  section  38,  said  tUat  "  no 
person  can  bo  said  to  have  taken  shares  on  the  faith 
of  a  prospectus  except  a  person  who  can  prove  to  the 
satisfaction  of  a  jury  that  be  took  his  shares  on  the 
faith  of  there  being  no  such  contract  as  that  omitted 
to  be  disclosed,  and  that  if  such  contract  had  been  dig- 
clos<>d  to  him  he  would  not  have  taken  his  shares." 
Lord  Bramwell  adhered  to  the  opinion  which  he  had 
expressed  in  Ti^yeroti  v.  Grant,  and  on  the  construc- 
tion of  the  tirst  part  of  section  38  did  not  agree  with 
Thesiger,  L.J.  (seep.  477).  But,  on  principle,  I  think 
Thesiger,  L.  J.,  was  right.  Lord  BlaokUum,  in  his  well- 
known  judgment  in  Smith  v,  Chtidictck,  3'2  W.  B.  687, 
!>  App.  Oas.  1ST,  pointed  out  that  a  plaintiff  who  sues 
for  damages  by  reason  of  having  been  induced  by  a 
fraudulent  prospectus  to  take  shares  in  a  company 
must  prove  both  fraud  and  damage  to  himself  occa- 
sioned by  such  fratid.  Smitk  v.  C'/iadtakk  did  not 
turn  on  section  38,  but  that  sectiou  says  no  more  than 
that  a  prospectus  shall  be  deemed  fraud  u]e  it  a  gainst 
certain  pprsons  if  it  does  not  disclose  certain  docu* 
ments.  But  proof  that  a  document  is  fraudulent  is 
not  all  that  a  plaintiff  must  prove  in  order  to  recover 
damages.  He  must  further  prove  damage  occasioned 
to  himself  by  the  fraud  ot  which  he  complains.  Proof 
that  he  applied  for  shares  on  the  faith  of  a  pr.^spectus 
which  is  to  be  treated  as  frauduleut  by  section  in,  and 
that  he  obtained  them  and  paid  for  them  and  lost  hi* 
money  is  jirimd  faet'e  evidence,  bnt  only  prima  facie 
evidence,  of  damage  by  fraud  on  himself.  MtConnel  v. 
Wright,  51  W.  B.  661,  [1903]  2  Ch,  316,  mm  no  further 
,  th&u  this.    But  if  the  plaintiff  is  obaJl«ng«d  on  tU« 
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point,  hemiut  go  a  step  fortlier  and  prove  that  he  was 
misled  by  what  nuJcea  the  prospectus  fraudulent— t.e., 
the  omission  to  disdose  some  document  which  ought  to 
have  been  disclosed.  This  was  the  view  taken  in 
NMh  y.  OaUhorpe,  [1906]  2  C3h.  237,  63  W.  E.  Di^. 
28,  which,  in  my  opinion,  was  correct.  And  it  is 
noteworthy  that  Sbmer,  L.J.,  agreed  with  the 
decisions  of  tiie  Court  of  Appeal  in  McGoUen  v.  Wright 
and  also  in  the  later  case  of  Nath  y.  OaUhorpe,  which 
was  not  decided  until  after  the  cases  now  before  your 
lordships  came  on  for  triaL  Another  question  which 
lias  been  much  discussed  is  the  meaning  of  "  knowingly 
issued"  in  the  second  part  of  section  38.  It  is 
necessary  to  prove  that  the  defendant  knowingly 
issued  the  prospectus ;  and  this  has  been  held  to  mean 
issued  the  prospectos  knowing  of  a  contract  such  as  is 
described  in  the  section,  and  knowing  that  the 
prospectus  did  not  disclose  it.  The  mot  that  a 
defendant  honestly  but  erroneously  believed  that  the 
section  did  not  apply  to  a  particular  contract  of  which 
he  knew  would  not  protect  him  from  liability.  This 
was  decided  in  Tun/orou  v.  Qrant,  and  by  this  House 
in  ShepheardY.  Broome,  63  W.  B.  Ill,  [1904]  A.  C. 
342.  The  lang^g^  of  the  statute  in  terms  applies  to 
directors  and  others  who  knowingly  issue  a  prospectus 
which  does  not  disclose  such  a  contract  as  is 
mentioned  in  the  first  part  of  the  section,  whether 
th^  knew  of  its  eziatenoe  or  not.  But  it  can  hardlv 
be  supposed  that  the  Leg^islature  meant  to  brand  with 
fraud  a  director  who  knowingly  issued  a  prospectus, 
bnt  who  never  knew  of  the  existence  of  a  contract  which 
ought  to  be  disclosed.  I  cannot,  however,  think  that  the 
8e<rtion  can  be  properly  restricted  so  as  not  to  apply  to  a 
director  who  knew  of  a  contract  such  as  is  described 
in  tiie  first  part  of  the  section,  but  who  forgot  all 
about  it  when  he  issued  a  prospectus  not  referring  to 
it.  Whether  such  a  director  could  be  properly  con- 
victed on  an  indictment  for  fraud,  or  for  something 
shwt  of  it,  is  quite  another  question,  which  your 
lordships  have  not  to  consider.  I  have  already 
pointed  out  that  no  intent  to  deceive  is  necessary  to 
support  a  civil  action  for  damages  based  on  section  38. 
I  will  merely  observe  that  in  oommon  parlance  per- 
sons talk  of  knowing  perfectly  well  what  for  the 
moment  is  not  present  to  their  mind,  and  even  what 
ihey  cannot  at  the  moment  recall  to  their  memory. 
With  these  observations  on  the  construction  and  legal 
effect  of  section  38, 1  pass  to  its  application  to  the 
oases  bsfore  your  lordships. 

The  Standard  Co.  was  promoted  by  the  Olobe  Co., 
and  the  prospectus  of  the  Standard  Co.  stated  that 
in  tiie  formation  and  issne  of  that  company  there  were 
no  Taomoters*  profits  in  any  shape  or  form  whatever. 
This  statement  has  been  proved  to  be  true.  But  there 
was  a  contract,  dated  the  27th  of  October,  1898,  and 
made  between  the  Olobe  Co.  and  the  Standard  Co.,  by 
whidi  the  Olobe  Co.  agreed  to  transfer  to  the  Standard 
Co.  6,000  fully  paid  up  deferred  shares  of 
£1  each  in  tihe  Austen  Friars  Syndicate;  and  in 
consideration  of  this  transfer  the  Standard  Co.  was 
to  allot  and  issne  to  the  Olobe  Co.  40,000  fnU^ 
paid  up  shares  of  £1  each  of  the  Standard  Co.  This 
agreement  was  unfortunately  not  diiclosed  in  the 
prospectus  of  the  Standard  Co.  Bat  I  cannot  doubt 
for  a  moment  that  it  fell  within  the  first  part  of 
section  38  of  Uie  Companies  Act,  1867,  and  ought  to 
have  been  referred  to  in  the  prospectus.  It  was  a 
contraot  which  any  prudent  applicant  for  shares 
in  the  Standard  Co.  would  have  desired  to  under- 
stand before  he  took  shares  in  the  Standard  Co.,  and 
was  in  that  sense  to  that  extent  matorial,  as  explained 
ia  TtBt/crou  v.  Orant.  Every  judge  who  has  had  to 
oooaider  this  question  has  come  to  the  same  conclu- 
sion, and  to  my  mind  this  part  of  the  case  is  so  clear 
that  it  is  unnecessary  to  say  more  about  it.    The 


Srospectus  was  not  issued  until  May,  1899,  and  the 
efendants  were  directors  when  it  was  issued,  and 
when  shares  were  allotted  to  persons  who  wero 
induced  by  it  to  apply  for  shares  in  the  Standard 
Co.  All  the  phuntim  in  these  actions  did  so 
apply.  How  it  came  about  that  the  contract  of  the 
27th  of  October,  1898,  was  not  disclosed  is  by  no  means 
clear ;  bnt,  whatever  the  real  explanation  may  be,  it 
was  certainly  not  intentionally  omitted  by  any  of  the 
defendants  to  these  actions.  It  is  clearly  proved,  and  is 
now  admitted,  that,  whether  legally  liable  or  not, 
they  are  all  innocent  of  any  fraudulent  misstatement 
or  concealment.  Nevertheless  section  38  entitles  the 
plaintiffs  to  have  the  prospectus  treated  as  fraudulent, 
and  the  next  question  is,  Have  the  plainti£%  or  any  of 
them  proved  tnat  they  have  sustained  any  damage  by 
reason  of  the  non-disolosure  of  the  contract  of  the 
27th  of  October,  1898  P  The  plaintifiis  took  shares  on 
the  faith  of  the  prosx>ectus,  and  they  have  lost  their 
money.  This  is  their  case ;  but  it  is  at  most  only  a 
^imd  facie  case,  and  when  the  facte  are  more  closely 
investigated  it  is  difficult  to  believe  that  a  knowledge 
of  the  deed  of  the  27th  of  October,  1898,  would  have 
induced  any  of  them  to  abstein  from  applying  for 
shares.  In  the  first  place,  the  examination  and  cross- 
examination  of  the  plaintiiffs  shows  conclusively  that 
the  plaintiflTs  paid  no  attention  whatever  to  the 
documents  whicn  were  disclosed,  and  if  another  had 
been  added  to  their  number  the  result  would  have 
been  the  same.  But,  further,  the  contract  of  the 
27th  of  October,  1898,  when  understood,  turns  out  to 
be  an  ingenious  bat  perfectly  honest  transaction, 
entered  into  in  order  to  facilitate  the  acquisition  by 
the  Standard  Co.  of  the  preferred  shares  of  the 
Finance  Syndicate,  all  the  shares  of  which  the 
Standard  Co.  was  formed  to  acquire.  The  contract 
conferred  no  profit  whatever  on  the  Olobe  Co., 
and,  so  far  from  disproving  the  statement  in 
the  prospectus  that  there  were  no  promoters'  profits, 
the  contract  shows  that  none  were  or  could  be 
made  out  of  the  transaction  to  which  the  con- 
tract related.  In  short,  it  is,  in  my  opinion,  plain 
that  the  non-disdosure  of  this  contract  has  not  caused 
any  damage  whatever  to  the  plaintifb,  or  any  of 
them. 

But,  even  if  I  am  wrong  in  coming  to  this 
conclusion,  I  am  of  opinion  that  the  defendanto 
are  entitled  to  be  protected  by  the  plaintifb' 
agreemente  to  waive  any  fuller  compliance  with  section 
38  than  is  contained  in  the  prospectus.  This  is  a  case 
in  which  all  the  defendants  are  honest  men.  If  they 
are  liable,  they  are  so  by  reason  of  an  unfortunate 
mistake  on  Uieir  part.  None  of  them  had  the 
slightest  intention  to  keep  back  anything.  Whether 
the  same  can  be  said  of  all  the  other  directors  I  do 
not  Imow.  In  most  of  the  cases  in  which  the  effect  of 
a  waiver  clause  has  been  discussed,  the  clause  has 
been  unsuccessfully  relied  on  ai  a  protection  against 
trickery ;  but  in  the  first  of  these,  Oreenwood  v. 
Leather  Shod  Wheel  Co.,  [1900]  1  Ch.  421,  48  W.  E. 
Dig.  36,  it  was  pointed  out  that  although  such  clauses 
were  worthless  for  such  purposes,  yet  they   might 

Srove  useful  to  protect  honest  men  from  unjust 
emands.  These  actions  are  instences  in  which  the 
defendante  can  justly  claim  the  protection  of  the 
waiver  clauses  contained  in  the  prospectus  and 
application  for  shares.  For  these  reasons  I  have 
come  to  the  oonclusion  that  both  appeals  should  be 
allowed  and  the  actions  be  dismissed  with  coste  both 
here  and  below. 

Judgment  of  Kekewich,  J.,  and  order  of  the  Court  of 
Appeal  reverted,  toith  eoatt  here  and  below. 

Solicitors,  Burn  <fe  Berridge;  OUhert  Bobbins; 
Richardson  &  Go. 
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Court  of  Affui. 


Court  of  2lp))ral. 

From  K.  B.  Div.  1  _  .    „. 

(Bomer  and  Cozens-HarJy,  L  JJ.)J  *^'"'     '' 

Law  v.  Llewzlltw.  («.) 

Defamation — Sla>ider — PrivUtge — Magistrate  sitting  at 
ifiiona  —  Withdrauial  of  criminal  charge — IVordt 
tpoken  in  course  0/ judicial  procecdingt, 

A  jiutice  of  the  peace  sitting  at  settions  to  ditpou  of  a 
criminal  case  tohich  conut  be/ore  him  it  acting  jadiciatli/, 
and  observations  made  by  him  on  giving  leave  to  witli- 
ttraio  such  a  charge  are  made  by  him  in  the  course  of  a 
judidat  wocteding,  and  are  there/ore  privileged  atut  not 
oeHonaHe,  even  if  made  ^nalicwutly  and  without  reason' 
able  aiuse. 

Allttrdice  v.  Robortwon,  1  Dow.  <t  Clark  495,  not 
foUowed, 

This  waa  an  appeal  from  aa  ordar  made  bf 
Channell,  J.,  at  chambers,  under  H.S.C,  ord.  35,  r.  4, 
diieoting  the  statement  of  daitn  in  the  action  to  be 
struck  out  as  diBolodng  no  re»80Qable  cause  of  action, 

The  plaintiff  waa  a  member  of  the  Neath  Town 
Council  and  of  varioUH  other  public  bodies. 

The  defendant  waa  a  justice  of  the  peace  for  the 
county  of  Glamorgan,  and  w»s  on  tho  lat  of  July, 
1905,  the  time  of  the  speaking  and  publiBhing  of  the 
words  complained  of,  aitting  as  chairman  of  the 
juaticag  at  a  court  of  summary  jurisdiction  at 
Bridgend,  in  the  said  county. 

The  plaintiff'  appeared  at  the  oom't  by  ooniisel 
for  the  purpose  of  preferring  a  charge  against 
two  men  named  Thomas  for  obtaining  money  by 
false  pretencea.  The  plaintiff  was  advised  that  in  the 
absence  of  certain  witoessBS  it  would  be  impossible  to 
secure  a  conTiction  againat  the  accused.  Acting  upon 
his  counael's  advice  the  plaintiff  agreed  to  withdraw 
the  charge  and  pay  the  costs  of  the  solicitor  of  the 
accused  upon  their  undertaking  to  bring  no  action 
ftgaluat  him  in  respect  of  the  said  proceedings  or 
Otherwise.  This  agreement  was  duly  aignnd  by  the 
legal  representatives  of  the  said  parties,  and  the  court 
was  then  informed  by  counsel  that  the  plaintiff  had 
withdrawn  the  cha'ge  upon  the  terms  loentionBd, 

The  defendant  t£en  falsely  and  maliciously  and 
without  any  reasonable  cause  whatsoever  spoke  and 
published  of  the  plaintiff  the  words  following :  "  It  is 
our  opinion  that  this  has  been  a  gross  attempt  to 
blackmail  and  it  would  have  been  well  if  the  matter 
b*fl  come  before  the  Public  Prosecutor.  From  what 
we  have  heard  of  this  man  Edward  Law,  he  has  been 
in  the  habit  of  trying  to  extort  money  from  peraons 
by  illegal  means,  and  if  he  fonnd  hiuuelf  in  gaol  for 
twelve  months  it  would  possibly  do  him  a  good  deal 
of  good." 

The  statement  of  claim  did  not  show  the  ex*ct 
order  of  events  but  it  appeared,  from  evidence  filed  in 
the  case  that  the  defendant,  hefure  making  these 
observations,  said  that  the  magistrates  would  allow 
the  case  to  be  withdrawn,  and  that  he  repeated  tiis, 
after  having  made  these  observations. 

The  plaintiff  brought  the  present  action  for  damages 
for  tha  alle({ad  slander  by  the  defend-«nt. 

On  the  29th  nf  Jaunary,  1906,  Channell,  J„  on  the 
application  of  the  defendant,  ordered  the  statement  of 
claim  to  be  struck  out  "  as  disclosing  no  reasonable 
caiia<i  of  ao'i}n,"  but  gave  leave  to  appeal. 

The  plaintiff  appealed. 

Evaus,  E.O.,  Lush,  E.G.,  Lewtt  Thomat,  and  H.  8. 


(a.)  Bsported  by  J.  L  STittLitra,  Esq.,  Barristei- 
»t-  Law, 


Stoiee,  for  the  appellant. — Admitting  the  general 
rule  that  defamatory  words  spoken  by  a  pt-rson 
acting  in  a  judicial  capacity  in  the  course  of  any 
proceeding  before  him  are  privileged  and  not  action- 
able, eien  if  spoken  malioiously,  theae  words  were  not 
spoken  in  the  courae  of  a  proceeding.  The  charge 
had  been  withdrawn,  and  the  court  could  have  had 
no  knovledge  of  the  facts.  But  even  if  these  words 
were  spoken  in  the  course  of  a  judicial  proceeding, 
Allariiice  v,  B-jbertton,  1  Dow.  &  Clark  495,  is  an 
authority  that  the  privilege  enjoyed  by  a  judge  of 
the  superior  court  does  not  extend  to  a  magistrate. 
This  case  was  referred  to  without  disapproval  by 
Oookburn,  C.J.,  in  Seaman  v.  Netherdiffe,  23  W.  E. 
159   2  0.  P.  D.  53. 

Taylfifr  v.  NnfUld,  2  W.  K,  474,  3  E.  &  B.  724; 
Scott  V.  ataiisftrld,  16  W.  B.  911,  L.  B.  3  Es.  220; 
Hodgson  v.  ScarUU,  1  B,  &  Aid.  232  ;  Mimgterv.  Lamh, 
32  W.  K.  243,  H  a  B.  D.  SSS;  and  Hodson  v.  Pare, 
47  W,  B.  341,  [1899]  1  Q.  B.  D.  435,  were  also  oiteA 

Bankes,  K.C,  and  Fraier,  for  the  respondent,  were 
not  called  npoa. 

Bouxs,  L.J. — In  mj  opinion  this  appeal  fails. 
In  opening  the  appeal  Sir.  S.  T.  Bvans  said,  and  in 
my  opinion  said  rightly,  that  it  was  hopiless  to 
contend  at  the  present  day  that  a  jnstice  of  the  peace 
sitting  in  petty  sessions  to  disxiose  of  a  criminal  case 
which  comes  before  him  is  not  acting  judicially. 
Consequently  a  defamatory  statement  made  by  him  in 
the  course  of  the  proceedings  before  him  cannot  be 
actionable  as  againat  that  justice.  That  has  been,  to 
my  mind,  clearly  settled  beyond  controversy  by  the 
two  cases  which  have  baen  referred  to :  Manster  v. 
Lamb  and  Bodsoa  v.  Ware.  Both  cases  are  to  the 
same  effect  and  show  that  a  magistrate  is  "  a  judge  " 
within  the  nteaning  of  the  rule  that  defamatory 
observations  made  by  a  judge  in  the  course  of  his 
judicial  duties— that  is,  when  sitting  as  a  judge— are 
not  actionable  even  though  it  is  alleged  or  suggested 
that  the  observations  were  mide  without  reasonable 
OF  probable  cause  and  maliciously. 

But  Mr.  Montague  Lush  t>oldly  attempted  to 
reargue  that  question,  and  he  did  so  by  referring  to 
the  decision  in  a  Scotch  case  of  Allardiee  v.  Jioberttnn, 
With  reference  to  that  case  all  I  need  say  is  this,  that 
whether  it  correctly  lays  down  the  law  in  Scotland  at 
the  present  time  or  not,  as  to  which  I  cannot  say, 
certainly  it  is  a  case  dealing  with  Scotch  law  only, 
and  is  not  binding  upon  this  court.  It  cannot  there- 
fore be  regarded  as  an  authority  for  the  proposition 
lor  which  Mr.  Lush  cited  it  It  is  not  an  authority 
against  the  law  as  I  have  stated  it,  and  as  illustrated 
by  the  caies  to  which  I  at  first  referred.  It  is  said 
that  Allttrdice  v,  Ji'ihertson  was  referred  to  without 
disapproval  by  Cockbum,  L.J.,  in  Sraman  v.  Xethrr- 
ch[ffe.  All  I  ne>d  lay  with  regard  to  that  is  this,  that 
if  roferonoe  is  made  to  the  observations  of  the  Lord 
Chief  Justice  in  the  latter  ease  it  will  be  noticed  that 
he  was  not  referring  to  Allardiee  v.  liobertim  for  the 
purpose  of  approving  it  or  anything  of  the  sort.  It 
was  a  case  tbat  had  been  cited  to  him,  and  all  be  said 
was  that  it  was  not  an  authority  precisely  covering 
the  question  which  he  had  then  to  decide ;  and  tbat 
clearly  was  so.  The  reference  to  the  oaae  1^  the  Lord 
Chief  Justice  in  no  wise  constituted  a  recognition  by 
him  that  Allardiee  v,  Jt'ibertton  was  an  authority 
bmding  on  the  English  courts  for  the  point  of  law 
which  it  purports  to  decide. 

That  bfing  so,  so  far  as  the  law  is  oonoemei  it  it 
clear  that  this  action  against  the  defendant  Mr. 
Llewellyn  will  not  lie,  if  it  be  that  the  ohservatioDS 
whiiib  are  said  to  have  been  made  by  him,  and  which 
are  said  to  have  bean  libellous  and  malitaons,  were 
uttered  by  him  in  the  course  of  Ms  dntr  a*  maKJa- 
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trate.  To  nly  mind  thev  oleal-Iv  \nn  uttered  in  sooh 
circomatanoes  as  made  them  privileged.  The  drcum- 
■tanoes  are  stated  in  the  statement  of  daim,  and 
Bhortly  they  amoimt  to  this:  The  |>laintiff  had 
brongnt  a  criminal  charge  against  two  persons,  and 
when  that  charge  osme  before  the  defendant,  sitting, 
M  he  did,  as  a  jnstioe  of  the  peace  in  sessions,  the 
plaintiff  stated  that  he  had  withdrawn  the  charge  and 
agreed  to  pay  the  costs  of  the  solicitor  of  the  persons 
against  whom  the  charge  had  been  made  upon  their 
undertaking  to  bring  no  action  ag^nst  nim,  the 
plaintiff,  in  respect  of  the  proceedings  he  had 
ustitnted.  Being  •  criminal  charge,  it  could  not 
haye  been  withdrawn  as  a  matter  of  course.  In  the 
circumstances  it  was  dearly  impossible  for  the  magis- 
trates to  insist  upon  the  charge  not  being  withdrawn  ; 
that  would  have  done  no  good,  especially  as  the 
magistrates  were  of  opinion  that  there  was  no  real 
crime  on  the  part  of  the  persons  against  whom  the 
charge  had  been  made.  In  those  oiroumstanoes,  the 
ohainnan,  Mr.  Uewellyn,  had  to  state  why,  in  his 
opinion,  and  in  that  of  his  brother  magistrates, 
nothisK  oould  be  done  except  to  allow  the  diarge  to 
be  withdrawn,  and  it  was  upon  giving  leave  accord- 
ingly that  he  made  the  obswvations  which  are  said 
to  be  libellous. 

In  my  opinion  it  was  dearly  within  his  jurisdiction 
at  that  time  to  make  observations  with  regard  to  a 
pending  summons;  the  observations  he  did  make 
were,  tioerefore,  observations  made  in  the  course  of 
his  judicial  duty,  and  consequently  are  not  action- 
able. In  those  droumstonces  it  seems  to  me  this 
action  is  dearly  frivolous  and  vexatious.  As  I  have 
stated,  the  law  is  dear,  the  allegations  in  the  state- 
ments of  daim  are  dear,  and  that  being  so,  it  appears 
to  me  that  the  learned  judge  below  rightly  discharged 
his  duty  in  striking  out  the  statement  of  daim  as 
bein^  frivolous  and  vexatious.  I  am  of  opinion  his 
decision  was  right,  and  the  appeal  must  be  diimiased. 

Cozbns-Habdt,  LJ.— I  agree. 

Evani,  K.O. — ^Your  lordshipa  have  dealt  with  this 
case  upon  the  assumption  which  must,  of  course,  be 
taken  from  the  statement  of  daim,  that  the  words  in 

Snestion  were  spoken  in  the  course  of  theproceedings. 
tut  suppose  that  the  magistrates  said  "  We  will  allow 
this  case  to  be  withdrawn,  and  then  went  on  and 
added  those  words.  There,  I  submit,  the  words 
could  not  have  been  spoken  in  the  course  of  the  pro- 
ceedings, and  that  at  any  rate  that  is  a  matter  which 
ought  to  be  determined,  and  I  ask  for  leave  to  amend 
the  statement  of  daim. 

Ooznra-HABST,  L.J. — It  makes  no  diSiarenoe 
whether  the  magistrates  said  at  first  "  We  will  allow 
this  oasa  to  be  withdrawn,"  and  then  uttwed  the 
words  complained  of,  or  whether  ha  said,  "In  our 
opinion  the  facts  are  so  and  so,"  and  then  allowed 
the  case  to  be  withdrawn. 

BoiOB,  L.J. — It  makes  no  diffsrenoe  "whatever,  as 
the  observations  are  made  in  the  ooune  of  one  trans ao- 
tioou  We  refuse  leave  to  amend,  and  dismiss  the 
H>p«al  with  costs. 

Solidtors,  E.  O.  RaitaU,  for  A.  Jejfreyt,  Neath; 
Bell,  Brodriek,  <t  Gray,  for  T.  J.  Hught*  6k  Ltwit, 
Bridgend. 


IQirt  OOtttt  Of  JUBtiM. 

"^JH  !  ^'l*^  8.  12.  20.  21.  il. 

Thbllusson  v.  VAimrriA.  (o.) 

Cluh—Sportitui—Bulet— Power  to  aiter— Object  of  cluh 
— Particular  eport — Abolition  by  retolution — Validity 
of  resolution. 

A  dub  wot  formed  in  1868,  one  of  the  oljeett  of 
which  vaat  to  provide  ground*  and  facilities  for  the  epOrt 
of  pigton- shooting.  From  time  to  time  provision  uoai 
made  and  facilities  afforded  for  polo  playing  and  othet 
sports.  One  of  the  rules  provided  that  any  of  the  rvltt 
might  be  altered  or  added  to,  at  any  general  metting  of 
the  dub,  with  the  assent  of  a  mnjority  of  two-thirds  of 
the  members.  At  the  annual  general  metting  of  the  dub, 
held  on  the  20th  of  May,  1905,  a  resolution  toas  passed 
by  the  requisite  majority  that  pigeon-shooting  should  be 
discontintied  as  from  the  31«(  of  December,  1905. 

Held,  that  this  resolution  was  valid. 

Action. 

The  plaintiflb  in  this  action  were  the  Hon.  Francis 
Thellusson,  James  Henry  Hannay,  and  John  A.  Mill-  r 
(on  behalf  of  themselves  and  the  other  members  of 
the  Hurlingham  Club). 

The  defendants  were  the  Bight  Hon.  Viscount 
Yalentia,  Major- General  Sir  H.  P.  Bwart,  B.  H. 
Baldock,  the  Bi^t  Hon.  the  Earl  of  Anoaster,  the 
Bight  Hon.  the  Earl  of  Haddington  (the  trostees  of 
the  said  dub],  and  A.  Lindsay  Lister  (on  behalf  of 
himself  and  the  committee  of  the  said  dub). 

The  Hurlingham  Olub  was  formed  in  1868,  and  its 
objects  were  stated  in  rule  2  as  follows :  "  The  dub  is 
instituted  for  the  purpose  of  providing  a  g;round  for 
pigeon-shooting,  surrounded  with  certain  accessories, 
and  so  situated  as  to  render  it  ao  agreeable  country 
resort,  not  alone  to  those  who  take  part  in  pigeon- 
shooting,  but  also  to  their  family  and  friends." 

Bule  16  provided  that  the  management  of  the  dub 
should  be  conducted  by  the  committee,  who  should 
have  powers  to  make  bye-laws  (consistent  with  the 
rules  of  the  dub). 

Bule  30  (now  rule  22)  provided  the  means  by  which 
the  rules  of  the  club  could  be  altered  or  added  to. 

Bule  60  (now rule  33)  provided  that  "These  rules 
and  regulations  shall  be  printed,  and  a  copy  of 
them  shall  he  ddivered  to  each  member  on  his 
dection,  or  transmitted  to  his  address,  but  no  member 
shsU  be  absolved  from  their  effect  on  any  allegation 
of  not  having  received  them  or  of  ignorance  of  their 
contents." 

These  rules  were  altered  and  added  to  from  time  to 
time,  and  the  rules  so  altered  and  added  to  are  con- 
taioed  in  au  edition  published  in  1904.  By  this 
edition  it  appears  that  rule  2  now  provides  that: 
"  The  club  is  instituted  for  the  purpose  of  providing 
a  ground  for  ^geoo -shooting,  polo,  and  other  sports, 
surrounded  wiu  such  aooessones  and  so  situated  as 
to  render  it  an  agreeable  country  resort  not  only  to 
members,  but  also  to  their  families  and  friends."  A 
portion  of  the  dub  grounds  has  always  been  set  apart 
and  fadlittes  been  provided  for  pigeon-shooting. 

At  the  annued  general  meeting  of  the  dub,  hdd  on 
the  20th  of  May,  1906,  the  following  resolutii  n  was 
passed  by  the  requisite  (under  rule  22)  two-thirds 
majority :  "  Besolved,  that  pigeon-shooting  be  dis- 
continued at  Om  Hurlinghrai  Olub  after  Decembe*, 
1906." 

The  plMTitiffii  then  commenced  this  action  asking 

(a.)  Beported  by  P.  Johk  Bolaitd,  Esq.,  Barrister- 
at-Law. 
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foT  a  decUration  that  this  resolutioD  b  not  binding 
on  the  membert  of  the  club,  and  that  it  ia  null  aud 
Toid,  aud  for  a  declaration  that  the  premiaeH  of  the 
club  are  provided  aud  held  iu  trust  (amougst  other 
ptu^OBes)  for  providing  »  ground  for  pigeon-ahooting. 

DancktvtrU,  K.O.,  aud  Stttr^fB,  for  the  plaintiffs.— 
Pigeon-shooting  waa  the  primary  object  for  which 
the  dub  MiiB  instituted,  and  rule  2  waa  therefore  a 
fundamental  rule  thai  could  not  l>e  altered,  in  thfa 
manner  ccmttuiplated,  by  a  two-thirda  niajority  under 
rule  23.  It  was  not  allowable  to  change  the  root 
object  of  the   dub  and  the  tiuBts  upon   nhich   ita 

groperty  was  hfld:  Baird  v.  Welh,  39  W.  S.  61,  44 
h.  Div.  661  ;  Allen  v.  OM  Met/s  of  West  Africa,  48 
"W.  B.  452,  [190O]  1  Ch.  656;  Imperial  Ilydropai/ik 
Ilctcl  Co.,  Bladpoal,  v.  Ilanijison.  31  W.  E.  330,  23 
Ch.  Div.  1 ;  and  Ptctrrmj  v.  8lti>htTU(m,  20  W.  E.  654, 
H  E(j.  322. 

younger,  K.C.,  and  Austen'Cartmell,  for  the 
defendanta. — No  rule  of  the  club  la  ao  fundamental 
aa  to  be  incapable  of  being  altered  io  accordance  with 
rule  £2.  Rule  2  is  nothing  but  an  act  of  manage- 
ment: Dawkim  v.  AntTobui,  20  W.  E.  511,  17  Ch. 
Div.  615,  Nothing  is  fundamental  except  that  it  ahall 
reiuun  a  club;  Walker  v.  Lotidon  Tramwai/f  Co.,  28 
W.  E.  163,  13  Ch.  Div.  705.  The  plMutiffa  are  aiking 
the  court  to  compel  the  club  to  do  that  which  it 
cannot  do,  to  enforce  apecifically  a  contract  that 
cannot  be  specifically  enforced. 

Andrews  v.  Gas  Mdtr  Co.,  45  V.  B  321,  [1S97] 
1  Ch.  361  ;  Harrison  v.  Murnuii  of  Abtrgavmny,  67 
L.  T.  360;  and  I'ttidY.  Symons  d:' Co.  {Lrinitcd},  52 
W.  H.  41,  [1903]  2  Ch.  506,  alao  cited. 

Joyce,  J.,  in  giving  judgment,  said  :  Every  member 
who  had  joined  this  club  bad  done  so  auhjeot  to  ibe 
eierciae  of  the  povver  of  altering  the  rules  under  rule 
22,  and  with  full  notice  of  alt  the  provisions  of  the 
rules,  if  not  otherwise,  by  virtue  at  any  rate,  of  rule 
60.  The  power  of  atteiiug  rulei;  had  been  exercised 
from  time  to  time,  aud  the  rulea  as  they  now  stood 
embodied  the  re  suit  of  all  the  alterations,  including 
the  alteration  to  rule  2.  The  bye-!awa  contained  a 
provision  that  the  shooting  ground  should  be  auch 
portion  of  the  club  prendses  as  the  general  committee 
for  the  time  being  should  determine.  In  effect,  it 
appeared  tliat  the  management  of  the  club  waa  with 
the  committee,  subject  to  the  control  of  the  general 
meeting.  This  action  waa  brought  by  aome  of  the 
minority,  asking  to  have  it  determined  that 
the  reat'lution  passed  at  the  annual  generij 
meeting  held  on  the  20th  of  May,  I90j, 
was  nuU  and  void.  Generally,  the  objectiou 
to  the  resolution  was  that  it  waa  incompetent 
for  any  majority,  however  large,  to  alter  rule 
2.  The  temiB  of  the  resolution  did  not,  in  fact,  pur- 
poitto  alter  the  rules.  It  was,  perhaps,  inconsistent 
with  aome  of  the  rules  and  bye-la wa,  but  that  incon- 
sistency might  t)e  set  tight  by  a  very  few  amendments, 
and  possibly  without  in  terms  altering  rule  2.  But 
the  real  qneation  was  whether,  having  regard  to  the 
■pecitic  mention  of  pigeon-shooting  in  rule  2,  the 
resolution  was,  on  the  face  of  it.  necessarily  invalid, 
whatever  the  circumstances  might  have  been  under 
which  it  waa  passed.  There  was  nothing  in  the  rules 
prescribing  what  eipenditure  or  other  provision  was 
to  be  made  for  the  shooting,  but  it  had  been  the 
practice  in  the  past  to  give  prizes  and  make  various 
arrannements  to  facilitate  and  encourage  the 
so-iislied  sport,  There  was,  however,  no  sort 
of  obligation  to  give  these  prizes  or  to  invite 
foreigners  to  an  international  meeting.  The  com- 
mittee, if  so  advised,  might  discontinue  alt  that, 
and,  instead  of  encouraging  the  sport,  might  make 


arrangements  fending  to  have  a  contrary  effect.  It 
waa  within  their  discretion  to  give  prizes  for  one  sport 
in  preference  to  others.  The  lesolution,  at  aoy  rate, 
authorized  the  committee  to  adopt  that  course — that 
waa  to  say,  to  discourage  pigeon- shooting,  and,  if 
and  so  far  as  waa  neeeasary,  to  alter  the  bye-laws 
accordingly.  To  that  extent  at  least  the  reaolution 
was  valid,  and  might  be  acted  upon  with  propriety 
by  the  committee.  Under  no  drctun stances  could  the 
court  positively  preaoribe  what  arrangements  or  bye- 
laws  the  committee  ooght  to  make,  The  court  could 
not  manage  the  club  and  had  no  jurisdiction  to  give  such 
positive  directions,  though  it  might  forbid  a  definite  act 
in  vii  lation  of  the  rules,  But  was  the  resolution  neces- 
sarily invalid  at  all  ?  It  did  not  propose  to  divert  th« 
funds  of  the  dub  to  any  unauthorized  objects.  That 
would  be  illegal  and  might  be  restrained  by  injunction* 
Bule  2  did  not  limit  the  club  to  a  single  object,  hut 
described  a.  numerous  class  of  sports,  among  which 
pigeon-ahooting  was  only  one.  If  pigeon ■  shoot icg 
should  be  declared  illegal  the  existence  of 
the  club  would  not  be  affected.  There  waa 
no  rule  of  law  which  required  any  company 
or  association  to  continue  to  fulfil  each  and 
every  of  the  several  putpoaea  for  which  it  waa 
originally  formed.  If  pigeon- shooting  were  dropped 
the  cJub  might  still  cffidently  fulfil  its  general  pur- 
poses  as  laid  down  by  the  rules.  If  there  was  any 
limit  to  the  powers  of  altering  the  rules  it  had  not  been 
transgressed.  No  rule  was  ao  fundamental,  whatever 
might  be  the  meaning  of  that  expression,  as  to 
exempt  it  from  addition  or  alteration.  The  truateea 
did  not  hold  the  ground  upon  a  apodal  or  any  truat 
to  allow  pigQon-sbooting  to  be  carried  on  there. 
They  held  it  generaUy  upon  truat  for  the  club,  aud 
subject  to  the  directions  of  the  committee.  Without 
going  so  far  as  to  say  that  the  reaolution  was  abao- 
lutdy  valid  or  binding  until  some  corresponding  or 
appropriate  alteration  had  been  made  in  Uie  rules,  I 
have  come  to  the  conclusion  that  I  ought  not  to  make 
any  such  dedaration  as  was  asked  for,  The  aotiou 
therefore  fails,  and  must  be  diamiaaed. 

Judgment  for  defendants. 

Solicitors  for  the  plaintiffs,  Wm.  Slurffts  tt  Co. 

Solidtors  for  the  defendants,  Nuitfff  &  FtUowu. 


J>ec.  8,  12,  19. 


Chan.  Div.  I 
Joyoe,  J.    J 

North  -  Eastkhx   Marike   ENatXEKStifG   Oo. 
(Limited}  v.  Lzeds  Foboe  Co.  (LmiTsri).  (a.) 

Patent — Action  to  restrain  threats  of  ley  at  procerditig) — 
Lapse  of  fMtenl—  Validity  of  patent— In frCnyement — 
Practice— li.  8.  C,  1883,  ord.  25,  *t.  4,  it-Ptitetiit, 
Duigns,  and  Tmde-Marki  Aet,  1883  (46  <k  47  Kid. 
c.  57),  s.  32. 

The  dtfendantt  L.  F.  Co.,  who  were  the  ownert  of  a 
}xitent  which  expired  in  1903 /or  an  improved  boiler  ffut, 
brought  an  action  far  infringement  against  a  Jinn,  D.  <fc 
Cu.,  and  finally  obtained  Judgment  in  their  favour  in  (Ae 
House  of  Lords.  L.  F.  Co.  then  threatened  tt  take  pro- 
fxedings  for  infringement  c^intt  the  plaintiffs,  toho  had 
purchased  boiler  flues  from  D.  &  Co.,  and  eommenaid 
proeecdiaija.  L.  F,  Co,  also  brought  an  action  against 
anothtr  firm,  C.  i£  Co.,  in  which  the  defence  wot  ratted 
thai  the  patent  wcti  invalid,  and  thertapon  L.  F.  Co. 
gave  a»  undertaking  not  to  sue  C.  Jt  Co.,  and  ttuged  all 
proceedings.     They  also  discontinued  the  adion  against 

{a.)  Beported  by  B.  Pbakklin  Stvbbiro,  Esq., 

Barriater-at-Law. 
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tkepntmt  plaintiff*,  who  thereupon  athed/or  a  eimilar 
undertaking  to  that  given  to  C.  &  Co.,  which  was  re/tued. 
The  plaintiff*  thereupon  brought  the  preeent  action  for  a 
dedaration  that  the  patent  was  invalid,  and  that  they  had 
not  infringed  any  right*  of  the  defendant*,  also  alleging 
that  they  had  tuffered  damage*  by  the  threat*  of  the 
defendant*.  The  point  a*  to  whether  the  plaintiff*  were 
entitled  to  rdief,  auwning  that  the  patent  wa*  invalid, 
wot  ordered  to  be  tried  fir *t. 

Edd,  that  the  plaintiffs  had  no  cauee  of  action,  a*  the 
mere  threat  to  commence  proceedings  taoxdd  not  give  rise 
to  a  right  of  action,  and  that  the  plaintiffs'  proper  remedy 
uxu  a  petition  for  the  revocation  of  the  patent  under 
section  26  of  the  Patent  Act,  1883,  notwithstanding  that 
the  patent  nod  expired. 

Points  of  law  get  down  for  argument  by  order. 

The  defendants,  who  were  engineers  carrying  on 
business  at  Leeds,  were  the  owners  prior  to  1900  of 
letters  patent  No.  8,691  of  1889,  g^ranted  to  one 
Deris,  for  an  invention  of  "  an  improved  boiler  flue." 
These  letters  patent  expired  on  the  23rd  of  May,  1903. 

In  1S»nh,  1900,  the  defendant  company  commenced 
an  action  gainst  a  firm  called  the  Dei^hton  Patent 
Fine  and  Tabe  Co.  (Limited),  to  restrain  them  from 
infringing  the  said  letters  patent  by  makinig  and 
selling  boiler  flues  which  were  alleged  to  be  inmnge- 
ments.  At  the  trial  of  the  action  Cozens-Hardy,  J., 
decided  that  the  letters  patent  had  been  infringed. 
The  Court  of  Appeal  reversed  this  judgment,  and  in 
May,  1904,  the  House  of  Lords  reversed  the  judgment 
of  uie  Ooitft  of  Appeal  and  restored  the  judgment  of 
Gosens*Hardy,  J. 

The  plaintiffs  in  the  present  action  had,  prior  to  the 
hearing  of  the  appeal  in  the  House  of  Lords,  pur- 
chased a  large  number  of  boiler  flues  from  the 
Deighton  Co.  which  were  identical  in  form  with 
those  which  were  the  subject  of  the  action  against 
the  Deighton  Patent  Flue  and  Tube  Co. 

On  the  3rd  of  April,  1901,  and  the  19th  of  March, 
1902,  the  solicitors  of  the  defendant  company  wrote 
to  the  plaintiffs  threatening  them  with  le^l  pro- 
ceedings in  respect  of  the  use  of  the  said  boiler  flues 
pnrohaaed  from  the  Deighton  Co.,  and  on  the  17th 
of  Jnne,  1904,  after  the  judgment  in  the  House  of 
Lords,  they  again  wrote  "Having  regard  to  the 
circumstances  our  clients  have  decided  to  take  pro- 
ceedings against  you  to  recover  dania^es  for  your 
wrongful  action  in  this  respect  (>.«.,  infnnging),  and 
we  have  to  ask  you  to  give  us  the  name  of  your 
solicitor  who  will  accept  service  of  the  proceedings 
on  yonr  behalf."  On  the  29tii  of  June,  1904,  an 
action  was  commenced  by  the  defendant  company 
claiming  damages  from  the  plainti£Es  for  their  alleged 
infringement  of  the  said  letters  patent. 

A  large  number  of  other  Anns  of  engineers  and 
shipbuilders  had  purchased  similar  flues  from  the 
De^;bton  Co.,  and  the  Leeds  For^  Co.  had  com- 
menced an  action  against  a  certain  firm,  Clayton, 
Son,  &  Co.,  for  infringing  the  said  patent.  Clayton 
&  Co.  pleaded  the  invaBdity  of  Devis'  patent  and 
asked  for  a  declaration  that  the  said  letters  patent 
were  invalid,  and  on  the  81st  of  March,  1905,  it  was 
ordwed  that  all  farther  proceedings  in  the  action 
should  be  stayed  upon  the  Leeds  Forge  Co.  giving  an 
midertakin|;  not  to  sue  Clayton,  Son,  &  Co.  or  their 
onstomers  in  respect  of  the  me  or  sale  of  boilers 
oonstzncted  in  accordance  with  the  said  patent. 

Tba  defendants,  the  Leeds  Forge  Co.,  discontinoed 
the  proceedings  against  the  pluntifiEs,  the  Korth- 
Eastem  Marine  Sbgineering  Co.,  on  the  14th  of 
March,  190S. 

On  iba  10th  of  May,  1903,  the  plaintiffs'  solicitors 
wrote  to  the  defendants'  solicitors  complaining  of  the 
lose  and   inconvenience    which   the    plaintiffs    had 


suffered  through  iba  above-mentioned  threatening 
letters  and  the  commencement  and  discontinuance  of 
the  action,  and  asked  that  the  Leeds  Forge  Co.  should 
pve  a  written  undertaking  that  they  would  not  com- 
mence any  proceedings  against  them  or  any  of  theit 
customers  in  reSpect  of  the  flues  purchased  from 
Deighton  &  Co. 

The  defendants*  solicitors  refused  to  give  any  such 
nndertiJting  as  was  asked  for,  and  alleged  that  the 
action  had  been  discontinued  against  the  plaintiffs 
because  the  defendants  were  in  a  position  to  claim 
a  larger  measure  of  damages  ag;ainst  the  maker  of 
tiie  infringing  flue,  they  undertook,  however,  that 
they  would  not  proceed  against  the  plaintiffs  unless 
the  defendants  failed  to  secure  their  damages  from 
the  makers  of  the  flues  used  by  the  plaintiffs. 

Thereupon  the  plaintifEis  commenced  the  present 
action,  in  which  they  alleg^  that  the  validity  of  the 
letters  patent  was  admitt^  and  was  not  in  fact  tried 
in  the  action  a^init  the  Deighton  Patent  Flue  and 
Tube  Co.  (Limited)  and  they  claimed  a  declaration 
that  the  letters  patent  8,591  of  1889  were  invalid  at 
the  date  thereof,  and  were  so  continuously  down  to 
the  date  when  the  term  for  which  they  were  granted 
expired,  and  also  a  dejlaration  that  the  plaintifb  had 
not  infringed  any  legal  rights  of  the  defendants. 

The  defendants  pleadM  that,  having  successfully 
prosecuted  up  to  the  House  of  Lords  an  action  for  the 
mfring^ement  of  the  said  letters  patent,  the  plaiotiffs 
had  no  cause  of  action  upon  the  facts  appearing  in 
the  statement  of  claim  under  section  32  of  the 
Patents,  Designs,  and  Trade- Marks  Act,  1883,  and 
also  that  no  action  would  lie  under  section  32  of  the 
Act  of  1883  in  respect  of  letters  patent  which  had 
expired  prior  to  the  commencement  of  the  action,  and 
also  that  there  could  not  be  a  suit  for  a  declaration 
as  to  the  invididity  of  letters  patent  which  had 
expired  prior  to  the  commencement  of  the  action. 

An  order  was  made  on  the  1 1th  of  August,  1905,  by 
Kekewich,  J.,  that  the  point  of  law  as  to  whether 
the  plaintiffs  are  entitled  to  relief  should  be  set 
down  to  be  argued  before  the  court,  the  defendants 
admitting,  for  the  purpose  of  argument,  the  allega- 
tions of  faict  contained  in  tlie  statement  of  daim. 

Section  32  of  the  Patents,  Designs,  and  Trade-Marks 
Ate,  1883,  provides  that  "  where  any  person  claiming 
to  be  the  patentee  of  an  invention  by  ciroularsi 
advertisements,  or  otherwise  threatens  any  other 
person  with  legal  proceedings  or  liability  in  respect 
of  any  alleg^  manufacture,  use,  sale,  or  purchase  of 
the  invention,  any  person  or  persons  aggrieved  there- 
by may  bring  an  action  ag^nst  him,  and  may  obtain 
an  injunction  against  the  continuance  of  such  threats, 
and  may  recover  such  damages  (if  any)  as  may  have 
been  sustained  thereby,  if  tbe  alleged  manufacture, 
use,  sale,  or  purchase  to  which  the  threats  related 
was  not  in  fact  an  infringement  of  an^  legal  rights 
of  the  person  making  su<m  threats,  provided  that  this 
section  shall  not  apply  if  the  person  making  such 
threats  with  due  dibg^nce  commences  and  prosecutes 
an  action  for  infringement  of  his  patent." 

Ord.  25,  r.  4,  provides  that  "  the  court  or  a  judge 
may  order  any  pleading  to  be  struck  out  on  the 
ground  that  it  discloses  no  reasonable  cause  of  action 
or  answer,  and  in  any  such  case  or  in  case  of  the 
action  or  defence  being  shown  by  the  pleading^  to 
be  frivolous  or  vexatious  the  court  or  a  judge  may 
order  the  action  to  be  stayed  or  dismissed  or  judg- 
ment to  be  entered  accordingly  as  may  be  just. ' 

Bnle  6 :  "  No  action  or  proceeding  shall  be  open  to 
objection  on  the  g^ond  that  a  merely  declaratory 
judgment  or  order  is  sought  thereby,  and  the  court 
may  make  binding  declarations  of  right  whether 
any  consequential  relief  is,  or  could  be,  claimed  or 
not." 
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High  Coubt, 


K.  E.  Uabotb  EKQiNSERnfa  Co.  (Lo  ]  v,  Lvxna  Fasai  Co,  (Ln.).  Hioh  C^ust. 


Fletcher  MouHon,  K,C.,  and  BomfiM,  KJJ. {Walters 
ftnd  Ciihfa^t  with  them),  for  the  defendants,  the  L^eda 
Torga  Co.  (Limited). — -There  could  not  be  an  action 
under  aectiou  3i  of  the  Patents  Act  for  a  declaration 
that  the  iwteut  was  invalid.  In  reslity  this  w,»  an 
attempt  on  the  part  of  the  plaintiflij  to  prevent  the 
defendants  from  bringing  a  future  action  againat  the 
plalntiffa  for  infringement.  The  caaae  of  action  Bet 
out  in  the  statement  of  claim  was  for  damages 
snstained  tlirougb  the  threats.  By  dropping  the 
claim  for  damages  the  plaintifTd  had  admitted  that 
they  bad  no  personul  interest  in  the  matter,  which 
■(rag  neoeasary  in  order  to  enable  any  person  other 
than  the  Attorney-General  to  bring  an  action  for 
revouation  of  a  patent.  The  aole  basis  of  the  action 
was  the  threatening  letten. 

AUhury,  K.C.,  and  Uraltam,  for  the  plaintiffs,  the 
ICorth-Bttsteni  Marine  Engineering  Co.  (Limitt'd). — 
The  defendants  had  threatened  and  hod  comuienct  d 
proceedings  against  another  firm  for  infringmeut,  but 
when  the  question  as  to  the  validity  of  the  patent 
was  raised  they  discontinued  the  action  and  gave  an 
undertaUng  not  to  sue  that  firm  or  their  ctutomers. 
The  plaintiffs  in  the  present  action  asked  for  a 
declaration  which  would  in  like  manner  protect  them. 
Iq  Young  v,  Jahlnj  Oardtnt  I'ropertieg  (Limited), 
[1903]  2  Ch.  112,  51  W.  B.  Dig.  8^.  the  court  made 
a  declaratory  order  imder  ord.  25,  r.  5,  that  the  lessor 
was  not  entitled  to  impose  unreasonable  conditions, 
and  that  the  lessee  was  entitled  to  assign  without 
the  further  consent  of  the  lessor,  and  in  Loiidoii 
Ataociatinn  of  Shipowners  and  Broken  v.  Loiiduti  and 
India  DmJit  Joint  CommiiUt,  [1892]  3  Ch.  242,  41 
W.  E,  Die.  84,  a  declaration  was  aiafle,  notwith- 
standing that  a  claim  for  consequential  relief  had  been 
abandoned,  that  the  rogolations  made  by  the  docks 
oommittee  were  not  binding  on  the  shipping  company, 
In  Ett.s  V.  Dake  of  Bedford,  47  W.  R,  17(1,  [1899]  1 
Ch  494,  Ijiudley,  M.B.,  pointed  out  that  under  ord. 
25,  r.  5,  actions  ooiUd  be  brought  merely  to  declare 
rights,  which  was  an  innovation  of  a  very  important 
kind,  and  tliat  under  that  rule  an  action  would 
lie  to  a'sert  the  preferential  rights  which  the 
whole  class  of  growcni  were  entitled  to.  If  this 
patent  had  not  expired  the  plaintiffs  could  have 
brought  on  action  to  have  it  revoked,  but  now,  the 
patent  having  gone,  they  relied  on  the  fact  that 
as  they  could  not  petition  against  it  they  were  entitled 
to  sue  for  a  ds olai'alion.  They  were  entitled  to  get  it 
out  of  the  way  in  some  manner  inasmuch  as  though 
the  patent  had  expired  the  liability  for  what  was 
done  during  its  existence  had  not  expired.  The 
declaration  was  the  real  relief  that  was  asked  for  by 
tlie  plaintiffs  ;  no  reliance  was  placed  upon  section  32 
of  the  Patent  Act,  1683,  and  the  claim  for  damages 
was  not  persisted  in,  It  was  a  common  practice  fir 
the  court  to  make  a  declaration  that  a  deed  was  void, 
and  there  was  no  question  but  that  the  court  had 
absolute  power  to  make  such  a  declaration.  [JoTfcE, 
J.— Why  would  not  a  petition  lie  for  deolaring  the 
patent  to  be  invalid  even  although  the  patent  had 
expired  r"  Would  not  that  be  the  proper  course  to 
pursue  ?]  If  that  course  had  been  adopted  the  plaintiff 
would  probably  have  been  met  with  some  technical 
objection  that  their  remedy  was  gone,  and,  further, 
there  was  no  authority  for  adopting  such  a  procedure, 
[Bouafield. — It  was  vetf  doubtfm  whether  such  a 
petition  would  lie  as  the  form  of  order  provided  that 
the  patent  should  be  delivered  up  in  order  to  be 
cancelled,]  [  JoTca,  J, — There  was  no  reason  why  the 
paper  containing  the  grant  of  the  patent  should  not 
he  dehvered  up  after  the  expiration  of  the  patent. 
That  appeared  to  be  the  only  remedy.]  It  was 
a    mattw   for    the   discretion   of   tbe    court   ratter 


than   a    limitation    to    its    power.      Ord.    25,    r.   6, 

provided  that  no  action  should  be  objected  to  on. 
the  ground  that  a  declaration  was  sought  thereby,  and 
in  Williama  v.  North' t  Nuvigation  CMirries,  53  W,  B. 
664,  [190i]  2  K.  B.,  p  49,  Collins,  M,K.,  expressed  ft 
difGculty  wbich  he  felt  in  making  the  declaration  asked 
for,  because  the  declaration  would  not  te  ancillary 
to  the  putting  in  suit  of  any  legal  right,  but 
that  difficulty  did  not  arise  in  the  present  case. 
The  only  limitation  to  an  action  of  this  sort  nnder 
the  rules  was  in  the  discretion  of  the  judge  and  the 
objection  which  the  defendants  had  raioed  was  not  a 
demurrer  on  a  point  of  law,  but  was  a  demurrer  to 
your  lordships'  discretion,  which  was  an  unbeard-of 
proceeding.  [Jotcb,  J, —  As  this  was  a  Crown  grant 
could  the  patent  be  revoked  except  in  the  statutory 
way.]  The  answer  to  the  argutnent  that  such  an  action 
had  never  been  brought  before  was  that  tbe  circum- 
stances which  gave  rise  to  it  hod  never  arisen  before. 
There  was  no  case  in  which  suuh  a  declaration  had 
been  asked  for  and  been  refused. 

Boutfitld,  J.C,  in  reply. —Even  if  the  pU'utiffij  were 
right  in  saying  that  the  patent  was  invalid,  the  mere 
threat  on  the  part  of  the  defendants  to  bring  an  action 
for  infringement  would  not  give  the  plaintiA  aoanae 
of  action.  [JOTtE,  J. — The  plaintiffs  now  only  ask  for 
two  dedaratiocs,  a&d  these  were  not  based  on  tbe 
threats  ]  The  practical  outcome  was  that  the  defend- 
ants were  entitled  to  the  order  aak'd  for — viz.,  the 
dismissal  of  the  action  as  the  plaintiffs  had  atked  for 
no  relief,  except  whtt  was  bas^  on  the  threats.  Tbe 
real  question  that  had  been  argued  was  not  the 
question  of  the  de^ilaration,  but  as  to  damages.  Even  if 
the  court  had  power  to  exercis<e  ita  discretion  this  wm 
not  a  proper  case  in  which  it  would  exercise  it. 
The  plaintiffs  had  no  cause  of  action  except  upon  the 
ground  of  the  threats,  and  upon  that  they  could  not 
succeed,  as  they  would  have  to  allege  the  invalidity 
of  the  patent,  and  the  House  of  Lords  had  decided 
that  tbe  patent  was  valid.  The  plaintiffs  must  rely 
entirely  on  the  discretion  of  the  court,  and  there  were 
no  cases  in  which  this  discretion  had  been  exercised, 
except  where  it  was  ancillary  to  the  relief  asked  for. 
In  Faber  v.  Qotwnrth  Urban  District  Council,  88  L.  T. 
549,  51  W.  K.  Dig,  133,  Swinfen  Eady,  J.,  pointed 
out  that  the  jurisdiction  to  make  a  decUaratory  order 
ought  to  be  exercized  with  extreme  care,  and  Lord 
Davey  in  Sarradough  v.  Brown,  [1897]  App.  Cas, 
623,  said  there  was  nothing  in  the  rule  to  enable 
the  court  to  make  a  declaration  on  a  subject  to 
which  its  jurisdiction  to  give  relief  wai  excluded  by 
statute.  It  was  obviously  incompetent  for  the  judges 
to  make  rulee  of  procedure  to  give  the  court  power 
to  deal  with  a  matter  which  was  outside  its  jurisdic' 
Uon.  London  A»iociaiion  of  Shipowieri  and  Broktrt 
V.  London  and  India  Docks  joint  Committm  was  an 
instance  where  a  d'claration  was  made  although  it 
was  contended  that  no  right  had  been  infringed.  In 
Wiltiarra  v.  North't  Navigation  Collieriei,  52  W.  B. 
'i64.  [10O4]  2  E.  B.  44,  the  conrt  did  not  make  tbe 
declaration  asked  for,  because  on  the  true  oonstmc- 
tion  of  tbe  Truck  Act  they  were  not  entitled  to  it,  and 
also  becau-e  it  «a«  not  ancillary  to  tbe  putting  in 
suit  of  any  legal  right.  In  In  tin  ^  v.  Ashley  (iardtnt 
Proper tif a  (Limiteii)  the  question  was  only  one  of 
enforcing  righ's  which  the  idalntiffi  were  entitled  to. 
The  jurisdiction  of  the  court  to  make  the  declaration 
was  not  disputed,  and  EUia  v.  Duke  of  Baiford  was 
another  case  iu  which  the  question  was  on<*  of 
enforcing  a  right.  Such  a  declaration  had  never  been 
granted  in  a  case  where  it  was  not  ancillary  to  any 
right  daicned.  For  the  purposes  of  this  argument  it 
was  immaterial  whether  the  defence  was  true  or  not. 
The  defendants  only  admitted  the  plaintiffs'  conten- 
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tion  that  the  patent  was  mralid  for  the  ptirposes  of 
this  argument,  so  that  whether  it  was  Talid  or  not,  in 
either  case  it  afforded  no  ground  of   action  to  the 

Slaintiffii,  who  were  therefore  not  entitled  to  the 
edaiation  which  they  asked  for,  as  it  was  only  in 
the  exerdse  of  the  discretion  of  the  court,  and  could 
not  tie  asked  for  as  a  matter  of  right. 

^  Deo.  19.— JoTOT,  J. — ^This  case  has  been  somewhat 
inmplified  bjr  the  statement  made  by  counsel  for  the 
plaintifFs  that  no  reliance  is  placed  upon  section  32  of 
the  Patents,  Designs,  and  Trade-Marks  Act,  1883,  or 
upon  the  claim  for  damages  in  the  statement  of  daim. 
At  the  same  time  I  think  the  claim  for  damages  could 
not  have  been  maintained,  because  upon  the  pleadings 
it  was  stated  that  the  threats  complained  of  were 
made  bond  fide  and  not  without  reasonable  or  probable 
gioond.  The  action  is  therefore  reduced  simply  to  a 
claim  for  two  declarations — namely,  a  dechration 
that  the  letters  patent  8,591  of  1889  were  iuTalid  at 
the  date  thereof,  and  were  so  continuously  down  to 
the  date  when  the  term  for  which  they  were  granted 
had  expired,  and  a  declaration  that  the  phuntiffs  have 
not  infringed  any  legal  rights  of  the  defendsmts.  Ko 
fnrtiier  reUef  is  asked— I  am  omitting  the  last  two 
daims  by  reason  of  what  was  said  at  the  hearing — 
nor  could  any  relief  have  been  g^ven  before  the 
Judicature  Act,  bacause  there  are  no  equitable 
grounds  alleged  nor  any  matters  of  equity  upon 
which  the  defendants  could  have  been  restrained  from 
soing  the  plaintiffs. 

Now,  the  old  rule  as  to  actions  for  declaration  was 
that  such  am  action  could  not  be  maintained  unless 
the  plaintiff  would  be  entitied  to  consequential  relief 
whether  he  asked  for  it  or  not.  Ord.  25,  r.  6, 
introduced  a  new  rule,  which  is  that  "  no  action  or 
proceeding  shall  be  open  to  objection  on  the  ground 
simply  that  a  merely  declaratory  judgment  or  order 
is  sought  thereby."  To  the  operation  of  this  rule 
there  must,  however,  be  some  limitation.  It  cannot, 
I  think,  compel  the  court  to  entertain  any  and  every 
action  for  a  declaration,  and  it  cannot  be  that  a  claim 
for  any  declaration  whatsoever  is  a  g^tod  ground  of 
action.  What  the  limitation  is  I  am  not  prepared 
to  say,  and  I  am  not  going  to  attempt  to  define  it, 
which  is  a  thing  which  is  always  dangerous.  There 
is  an  od'far  dictum  of  the  present  Master  of  the  Bolls 
in  William*  r.  North'$  Navigation  ColUeriu  {Limited), 
that  the  declaration  must  be  ancillary  to  the  putting 
in  suit  of  some  legal  right.  Whether  this  be  as  plain 
and  satisfactory  a  demiition  as  could  be  wiahed  I 
venture  to  entertain  some  donbt,  but  on  both  sides  it 
was  put  to  me  as  a  matter  of  discretion,  that  it  was 
for  my  discretion,  a  discretion  which  certainly  exists, 
and  which  according  to  the  oases  must  be  exercised 
with  very  extreme  care  and  caution. 

Beally,  this  action  is  an  action  to  have  it  declared 
that  the  present  plaintiffs  would  have  a  good  ground 
of  defence  if  and  when  the  present  d^endants  sue 
them  forinfriogement  of  the  patentNo.  8,691  of  1889, 
which  they  may  or  may  not  do ;  and  in  order  to 
determine  this,  if  the  action  prooeeded  there  would 
have  to  be  a  trial  with  a  large  and  possiUy  extrava- 
gant expenditure  on  both  sides,  but  in  paitioular  by 
the  present  defendants,  with  special  counsel  and 
expert  witnesses  and  the  like  as  is  usual  in  patent 
oases.  Now.  it  seems  to  me  that  the  first  objection  to 
this  action  is  that  the  plaintiffs'  proper  remedy  is  that 
provided  by  section  26  of  tiie  Patents,  &c..  Act  of 
1883— vis.,  a  petition  for  revocation  of  the  patent.  I 
am  aware  that  the  term  limited  by  the  pateift  has 
expired,  but  no  satisfactory  or  even  plausiDle  reason 
has  been  snggeated  to  me  why  that  procedure  is  not 
avaHaUe  to  the  present  plaintuEi  in  the  circumstances 
of  th^  present  case.     Even  if  that  were  not  so,  and 


the  matter  be  purely  one  for  the  discretion  of  the 
court,  it  appears  to  me  that  the  present  defendants 
have  brokoi  no  contract,  they  have  committed  no 
tort ;  it  is  not  a  case  of  conflicting  claims  to  real  or 
personal  property,  there  is  no'ditpute  as  to  the  rights 
or  obli^stions  of  the  respective  parties  under  a  wiu  or 
othet  instrument  the  true  construction  whereof 
requires  to  be  done  by  the  court,  or  anything  of  that 
kind.  Now,  speaking  generally,  in  a  simple  case  not 
within  section  32  of  the  Act  of  1883  the  mere  fact 
that  A.  is  supposed  to  contemplate  bringing  an  action 
against  B. ,  or  that  A.  may  have  stated  that  he  had 
grounds  for  such  an  action  does  not,  in  my  opinion, 
entitie  B.  to  institute  an  action  against  A.  to  have  it 
declared  that  A.  has  not  a  good  cause  of  action 
against  B.  I  think  that  is  so,  whether  the  result 
depends  merelv  upon  questions  of  law  or  upon  facts 
as  to  which  there  would  or  might  be  a  conflict  of 
evidence  with  a  protracted  trial. 

No  doubt  delay  may  in  certain  oases  famish  a  good 
ground  for  defence,  but  ordinarily  an  intending 
plaintiff  may  postpone  his  action  as  long  as  he  pleases, 
at  the  risk  of  findmg  himself  barred  by  some  Statute 
of  limitations,  and  he  may  choose  his  own  time  frr 
commencing  proceedings.  He  is  entitled  to  wait 
until  he  has  collected  the  necessary  evidence  or  has 
made  such  inquiries  as  he  thiiJra  fit,  or  has  obtained 
the  requisite  nnds  or  what  not.  Generally  notice  by 
A.  to  B.  of  an  intended  suit  does  not  give  B.  a  cause 
of  action  against  A.  To  give  suon  a  notice  is 
ordinarily  a  right  and  proper  thing  to  do.  Indeed, 
in  some  oases,  previous  notice  is  required  by  statute 
as  a  condition  of  suit.  Section  32  of  th<i  Patents,  &c., 
Act  of  1883  being  out  of  the  way,  I  think  that  at  the 
risk  of  defeat  and  costs  the  Leeds  Forg^  Go.  is  legally 
and  morally  entitied  if  and  when  it  pleases  to  bring  it 
least  an  action  against  the  North-Bastem  Marine 
Engineering  Go.  for  alleged  infringement  of  this 
patent.  If  I  have  any  disoetion  I  decline  to  exercise 
it  in  favour  of  the  present  plaintiffiB,  notwithstanding 
their  ingenuity  in  devising  this  novel  form  of  action, 
which  in  my  opinion  is  misoonoeived ;  and  ^nrsusnt 
to  the  provisions  of  ord.  26,  r.  4, 1  order  this  action 
to  be  dismissed  with  cos's. 

Solicitors,  J.  E.  d  J.  Y.  J<Anton,  for  Carter, 
Bamtden,  &  Carter,  Leeds ;  Vincent  &  Vincent,  for  Day 
<k  Tewdall,  Leeds. 


K.  B.  Div.  k 

(Lord  Alverstone,  L.C.7.,  and  > 


March  8> 
Bidley  and  Darling,  JJ.) 

Haddsn  v.  Bhodks.  (a.) 

Trade  union  law — WUfully  withhold — Criminal  mind 
—Branch  union— Trade  Union  Act,  1871  (34  &  3d 
Vid.  c  31),  «.  12. 

Section  12  of  the  Trade  Union  Act,  ISl I,  provides  i 
"  If  any  officer,  member,  or  other  perton  being  or  repre- 
tenting  hinuelf  to  be  a  member  of  a  trade  union, 
regiftered  under  thie  Act  .  .  .  by  falte  representa- 
tion or  imposition  obtain  possession  of  any  moneys, 
Mcurities,  books,  papers,  or  other  effects  of  such  trades 
union,  or  having  the  same  in  his  posssssion,  wilfully 
withhold  or  fraudulently  misapply  the  same,  or  vritful^f 
apply  any  part  of  the  same  to  purposes  other  than  those 
expressed  or  directed  in  the  rules  of  such  trade  union,  or 
any  part  thereof,  the  eotui  of  summary  jurisdiction  for 

(a.)  Beported  by  Mattbiox  N.  Dbuoquib,  Esq., 
Barrister-at-Law. 
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Eiaa  CoxTRT. 


MABDBIT  V,  BSODES. 


HlOH  COUET, 


(Ae  plwx  in  which  the  rtglttered  office  of  ihe  trade  union 
ia  sUimle,  upon  it  complainl  viatU  hif  any  ptrson  on 
hthatf  of  ntch  irade  union  may,  by  mmnmTt/  order, 
order  each  offiser  ,  .  .  Provided  that  nothiitg  herein 
eontairied  »ha!l  prevtni  the  said  trade  union  .  .  • 
from  proceeding  by  indictment  against  sttch  part^,  ,  .  " 
Held,  thitt  no  order  can  be  made  under  thtt  Hctiaa 
agatTUt  any  of  the  periona  therein  ntimed  for  "  wilfullif 
withholding  "  unlets  it  be  proved  that  (fore  vim  fraud  or 
criminaUty  in  the  imlfuUy  withholdiny. 

Barrett  w.  Markhwii,  L.  R.  7  C.  P.  405,  followed. 


Case  statad  by  one  of   the   Metropolitan   police 
magigtrates. 

A  autnmonB  wbm  isstied  under  aectiou  12  of  the 
Trade  Union  Act,  1871,  by  the  appeUant  oii  bohalf  of 
ibe  AmalKamated  Society  of  Tailors  and  Tailoreasea, 
n  society  registered  bb  a  trade  union  under  the  said 
Act,  against  the  respoudenti  as  trustees  of  the  Waat- 
end  branch  of  the  said  trade  union,  complaiuini^  that 
they  being  officers  ot  the  said  trade  union  having  in 
their  poasession  certain  moneys,  seouritief,  books, 
papers,  and  other  effects  of  the  Amalgamated  Society 
of  Tailors  and  Tailoreases  wilfully  withhold  the  same. 
A  copy  of  the  existing  rulea  of  the  society  was 
exhibited  with  the  case.  A  general  committee  of 
management  of  the  society,  termed  an  executive 
coiiucil,  is  elected  by  the  conference  ot  delegates  of 
branches  which  meets  pariodically,  Kagh  branch  of 
the  society  is  "to  appoint  its  own  officers  and 
conduct  its  own  business  in  accordanoe  with  rules." 

A  dispute  having  arisen  between  the  aaid  executive 
connoil  and  the  said  Weat-end  branch  in  respect  of 
the  duties  and  appointment  of  an  officer  (not  men- 
tioned in  the  roles)  referred  to  as  the  out-coUector  of 
the  West' end  branch,  the  conference  of  the  10th  of 
August,  1904,  rcHolved  "That  it  be  an  instruction 
from  the  conference  that  in  future  the  out- collector 
ot  the  West-end  bruich  must  make  members  and 
take  contributions  for  all  branches  of  the  West- end 
district  and  such  other  branches  as  the  executive 
council  may  direct,  but  no  collector  can  be  appointed 
without  the  consent  of  the  executive  coonciL  ' 

Cn  Uie  28  th  of  April,  1005,  the  executive  council, 
reciting  the  continued  refusal  of  the  Weat^ead  branch 
to  perform  the  duty  imposed  upon  it  by  the  above 
resolution,  demanded  "  the  resignation  of  the  branch 
officers  and  committee  and  the  appointment  of  loyal 
members  of  our  amalgamation,"  and  further  authorized 
the  appellant  with  another  trustee  to  proceed  to 
the  West- end  branch  and  "  to  compel  the  trustees  of 
thut  branch  to  deliver  up  all  moneys,  books,  vouchers, 
documents,  and  all  property  of  whatever  description 
held  by  them  in  trust  for  the  Amalgamated  Society 
of  Tailors  and  Tailoresses." 

The  West-end  branch  replied  with  the  following 
unanimous  resolution :  *'  This  meeting  of  members  of 
the  West-end  branch  of  the  Amalgamated  Society  of 
Tailors  and  Tailoresses,  having  considered  the  present 
situation  in  all  its  bearings,  are  satisfied  that  the 
branch  officials  have  done  nothing  to  iostify  the 
action  of  the  executive  council,  and  hereby  demand 
the  withdrawal  of  all  adverse  resolutions  against  the 
branch,  and  the  acknowledgment  of  Mr.  Willis's 
position  as  collector,  f ailing  which  we  authorize  the 
the  officers  and  committee  to  withdraw  the  branch 
from  the  Amalgamated  Society  of  Tailora  and 
Tuiloresaes,  and  pledge  ourselves  to  support  such 
action  in  any  and  every  [lossible  manner." 

It  was  admitted  that  there  was  no  fraud  or 
criminality. 

The  magistrate  dismissed  the  summons  and  stated 
this  cose. 

Montague  Shearman,  K.C,  [Edtmrd  Br»wn  with 
him),  for  the  appellants.— Fnleas  there  is  a  remedy 


under  section  12  the  trade  union  would   have  no 
remedy  at  all ;  its  civil  remedy  m  respect  of  disputes 
amongdt  the  members  inter  se  is  taken  away  by  sec- 
tion 4,  and  section  9  (which  must  be  read  witii  section 
4)  giving  the  right  to  sue  or  be  sued  by  trustees  only 
applies  to  actions  by  or  against  strangers.     It  is  trua 
that  the  first  limb  of  seoUon  12  speaks  of  _"  by  false 
representation  or  imposition  obtain  possession  ..." 
but  it  is  submitted  that  "  wUf  ally  withhold"  is  a 
fresh  limb.      [DarlINQ,  J.,    referred   to    Knight    r. 
Whitmere,  33  W.  B.  907.]    The  magistrate  decided 
against  the  appellant  on  the  authority  of  Barrett  ▼• 
Markham,  L.  K,  7,  C.  P.  405.    That  was  a  dwasion 
under  section  24  of  the  Friendly  Societies  Act,  1855, 
a  some  whit  similar  section  to  section  12.  and  it  was 
there    held    that  some  fraud  or    misrepresentation 
must    be    shown.     It    is  necessary  for  me  to   dis- 
tinguish   that    ease,  and  it   can    be    distinguished. 
The    words    of     the     sections     are    not    identical, 
it  must  be  noted,  as  section  12  includes   the   word 
"  wilful."      Moreover,  the  Act  of    1S55    doe-s  not 
contain  a  section  corresponding  to  section  4  of   the 
Trade  Union  Act,  which  in  certain  disputes  takes  away 
civil  remedy.      In  the  Act  of  1855  section  2i  pro- 
vided a  civil  remedy  tor  the  oases  in  question  to  wtiicii 
Wills,  J.,  refers.      [Lord  ALVBaSTOMB.  L  C, J.— That 
was  not  the  principle  of  the  decision,]      Findly,  the 
magistrate  there  held  as  a  fact  that  the  inability  to 
pay  by  the  treasurer  was  not  a  withholding  or  mil- 
applying  under  section  24  of  the  1855  Act. 

not  called 


Hermann  Cohen,  for  the  rMpondant, 
upon. 

Lord    Alvebstoite,  L.C.J.— In  my  opinion   the 
magistrate    has   come    to  «  right    conclusion.       If 
BarreU  v.  Markham  is  to  be  taken  as  an  authority  on 
this  statute  it  is  diitiactly  in  point.      The  decision^  of 
Willes,  J.,  in  respect  to  an  analogous  section— vi*., 
seotion  24  of  the  Friendly  Societies  Act,  1865 — waA 
that  there  could  only  be  a  prosecution  in  respect  of  a 
(fuoii-criminal  case.    The  principle  of  that  authority 
seems  to  me  to  rest  on  two  grounds— (1)  that  there 
was  an  alternative  civil  remedy;  (2}  that  the  with- 
holding must  be   "  under    ciroumstanoej    imputing 
misconduct,"  which  was  the  langoage  used  by  Willes. 
J.,  one  of  the  greatest  judges.      If  Mr.   Shearman 
could  have  distinguished  that   Act  we   should  have 
been  obliged  to  say  that  that  case  was  not  an  authority 
binding  upon  us.     He  admiU  that  tho  language  of 
the  lections  is  so  very  much  alike  that  the  principle 
teems  to  be    the  same;     but  he   suggests  that    the 
alternative  civil  remedy  given  by  the  l«u5  Act  is  not 
given  by  the  Act  of  187 1.      In  my  opinion  section  9 
of  the  1871  Act  goes  quite  as  far  as  section  2::  of  the 
1855  Act  in  respect  to  a  civil  remedy,  and  when  it  i* 
said  that  that  is  taken  away  by  section  4  I  cannot  agree 
with  that  contention.     Section  4  has  been  considered 
more  than  once  recently,  and  I  think  it  will  be  found 
in  general  that  the  section  is  applicable  to  disputes 
between  members  of  a  trade  union,  and  not  between 
trades  smions  or  between  the  branch  of  a  trade  union 
and  the  trade  union.     The  section  does  not  point  to 
a  dispute  of  this  kind.  »       l        «. 

This  was  a  claim  against  four  trustees  of  a  branch 
union  and  in  my  opinion  it  came  directly  _  within 
the  remedy  contemplsted  by  section  9.  I  think  the 
appeal  fails,  aod,  in  my  judgment,  on  the  autbonty  ot 
the  previous  case. 

EiDLBY  and  DABLiao^  JJ-i  coaourred. 

Appeal  diemiiied. 

Solicitors  for  applicant,  Pattinton  A  Brewer, 

Solictors  tor  respondent^  J* fwf re w«  (6  Andrews^ 
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High  Ooubt. 


Claok  v.  Ouok. 


High  Oottbt. 


Feb.  21. 


K.  B.  DiT.  \ 

(Lord  AlTwatone,  I1.O.J.,  and  J 

Bidley  and  Darling,  JJ.)      ) 

GucK  V.  Olaos.  (a.) 
iVarfiee— Obttirfy  court— Bight  to  reply. 
Jf  the  defendant  ealU  evidence  to  support  his  defence, 
the  plaintiff  by  his  counsel  or  solicitor  hat  the  right  to 
reply  in  the  county  court,  following  the  practice  (^served 
in  the  Sigh  Court. 

This  was  an  appeal  from  the  CJoonty  Oourt  of 
Oxford,  holden  at  Witney. 

At  the  trial,  after  the  close  of  the  plaintiff's  case, 
witnesses  were  called  to  support  tbe  defendant's  case. 

Upon  the  condnsioa  of  the  defendant's  case,  counsel 
for  the  plaintiff  rose  to  reply,  when  the  county  oonrt 
jndee  stated  that  there  was  no  absolute  right  to 
reuy,  and  he  should  not  allow  it  in  this  case. 

The  solicitor  appearing  for  the  defendant  supported 
the  objeotion. 

The  jury  haTing  found  a  verdict  for  the  defendant, 
the  pliuntiff  appBed  to  the  county  court  judge  for  a 
new  trial  on  the  grounds — (1)  Counsel  had  been 
denied  his  right  to  reply ;  (2)  verdict  was  against  the 
weight  of  evidence. 

The  oonnty  court  judge  refused  the  application  on 
the  flnt  ground,  but  did  not  deal  with  the  second. 

The  plaintiff  now  appealed. 

Ames,  for  the  appellant.— There  is  no  statute 
which  gives  the  right  to  replv  in  a  county  court  after 
the  defendant  has  put  in  evidence.  The  practice  in 
the  Hwh  Court  is  governed  by  <wd.  36,  r.  36,  which 
IB  based  on  section  18  of  the  CSommon  Law  Procedoie 
Act,  1854,  and  practically  repeats  the  conolading 
words  of  that  section— viz.,  "and  the  right  to  reply 
■hall  be  aa  heretofore."  This  throws  one  back  on  the 
common  law.  Prior  to  18£4  the  practice  was  univer- 
■aliy  observed  that  the  plaintiff  had  tiie  right  to  reply 
'v^en  the  defendant  had  put  in  evidence :  vide  Tidd's 
Practice  (9th  ed.)  and  Cutty's  Practice,  1842.  There 
is  notiiing  in  the  County  Courts  Acts  to  take  away 
the  right  to  reply  given  by  common  law.  Section 
164  of  the  County  Courts  Act,  1888,  provides  {inter 
alia) :  "  In  any  case  not  expressly  j^vided  for  the 
genwal  principles  of  practice  in  the  High  Court  of 
Justice  may  be  adopted  and  applied  to  actions  and 
matters."  In  Dymoek  v.  Watkins,  31  W.  B.  331,  10 
Q.  B.  D.  451,  the  Divisional  Court  refused  to  inter- 
fere, but  there  it  was  the  defendant's  coimsel  who 
claimed  the  right  to  sum  np,  and  it  was  expressly 
held  that  at  common  law  the  right  did  not  exist. 

Turrell,  for  the  respondent.— SeoMon  164  of  the 
County  Courts  Act,  1888,  is  not  imperative,  the  words 
being  "may  be  adopted."  The  rules  of  practice 
observed  in  the  High  Court  need  not  neoeesarily  be 
followed  in  the  county  court,  as  the  decision  in 
Dymoek  v.  Watkins  clearly  shows.  The  oourt  would 
not  grant  a  new  trial  merely  on  the  ground  now  put 
forward.  The  courts  would  never  interfere  where  the 
appellant  attempted  to  show  that  the  oonrt  below  had 
not  lightly  dedded  the  question  which  party  had  the 
right  to  begin:  Booth  r.  Millnes,  16  M.  &  W.  669. 
These  cases  are  directly  in  point,  as  the  right  to  reply 
depends  upon  the  exercise  of  the  r^ht  to  begin. 

Ame*  in  reply. 

Lord  ALvxBSTOirK,  L.C.J.— I  am  of  opinion  tha* 
this  case  requires  further  consideration  by  ttte  learned 
oountycourt  judge;  at  present  he  has  not  dealt  with  the 
matter  from  a  satisfactory  point  of  view.  I  doubt, 
for  reasons  I  shall  give  later,  whether  we  can  order  a 

(a.)  Beported  by  HAuaiox  N.  Dbttoqusb,  Esq., 
Barrister'at-Law. 


new  trial  in  this  case.  The  application  for  a  new 
trial  must  be  made  to  the  oounfy  court  judge.  This 
is  an  appeal  from  his  refusal  to  g^rant  it.  He  has  not 
considered  on  a  proper  basis  what  he  ought  to  do 
after  the  argument  of  Mr.  Ames  on  the  application. 
In  my  judgment  it  would  be  better  first  to  state  what 
is  the  law  with  regard  to  this  matter.  It  seems  to 
me  that  section  72  of  the  County  Courts  Act,  1888, 
recognized  the  right  of  counsel  to  address  the  county 
court  judge  on  behalf  of  his  clients.  I  agree  that 
there  is  no  statute  which  gives  the  right  to  reply 
either  in  the  superior  courts  or  in  the  coimty  ooiwts. 
In  the  superior  courts  it  originally  depended  upon 
section  18  of  the  Common  Law  Procedure  Act,  but 
now  depends  on  ord.  36,  t.  36,  which  is  based  on 
section  18,  and  has  words  also  found  in  section  18, 
"The  right  to  reply  shall  be  as  heretofore." 

In  the  superior  courts  the  right  to  reply  depends 
upon  a  long-established  custom  that  where  the 
defendant  caOs  evidence  the  counsel  for  the  plaintiff 
has  the  right  to  reply.  There  have  been  a  number  of 
decisions  to  which  it  is  not  necessary  to  refer,  but  in 
which  there  kas  been  a  considerable  amount  of 
discussion  whether  the  defendant  has  done  enough 
to  give  the  right  to  reply,  as  where  he  had  referred  to 
particulars  of  demand  to  prove  the  credit.  Pollock,  B., 
held,  after  consultation,  tiiat  evidence  having  beoi 
given  there  was  a  ri^bt  to  reply.  I  need  scarcely 
point  out  that  this  discussion  could  not  have  taken 
place  if  there  had  not  been  recognized  a  right  to 
reply  where  the  defendant  had  put  in  evidence. 
In  tiie  coun^  courts  to  a  verv  large  extent  the  prac- 
tice of  the  Supreme  Court  nas  been  followed,  and 
though  it  does  not  carry  the  matter  far,  yet  section 
164  of  tbe  County  Courts  Act,  1888,  cannot  be  over- 
looked, which  enacts  that  the  practice  should  be 
assimilated  to  the  practice  of  the  Supreme  Court 
where  not  otherwise  expressly  provided.  But  I  think 
there  must  be  some  discretion  m  the  conduct  of  this 
matter  to  be  exercised  by  county  court  judges  as  by 
other  judges.  I  can  conceive  that  in  the  way  cases 
are  there  tried  it  may  be  a  necessity  that  the  county 
court  judges  have  a  large  discretion  in  regulating 
the  practice,  but  they  must  exercise  it  consistently 
with  old  principles.  One  of  those  principles,  the 
right  to  reply,  depends  upon  the  defendant  having 

S'ven  evidence.  I  call  attention  to  the  book  which 
arling,  J.,  has  brought  to  my  notice,  Best's  Treatise 
on  the  Bight  to  Bagin.  Chapter  3  deals  with  the 
matter  upon  principles  I  have  attempted  to  sununarize, 
and  cites  a  number  of  oases  for  the  authority.  The 
passage  is :  "  It  is  universally  admitted  in  every-day 
practice  that  where  a  party  calls  evidence  or  puts  in 
evidence  .  .  .  the  counsel  who  began  has  the  right  to 
reply."  There  are  a  large  number  of  authorities  cited 
for  that,  ending  with  the  year  1832,  the  book  having 
been  written  in  the  year  1837.  That  is  an  authorita- 
tive statement  by  a  learned  man  for  this  rule,  and  I 
see  no  reason  why  it  should  not  be  followed  in  county 
courts,  subject  to  a  reasonable  discretion  to  judges  to 
point  out  that  speeches  need  not  be  too  long  and 
subject  to  their  endeavour  to  keep  the  matter  to  a 
reasonable  length.  Speaking  for  myself  I  think 
counsel  bas  a  right  to  reply  in  county  courts 
in  cases  where  the  defendant  has  put  in  evidence. 
But  should  we  in  consequence  order  a  new  trial. 
There  arises  the  difficulty  which  makes  one  think  the 
application  should  be  further  considered.  I  think 
the  right  to  brgin  is  a  guide  as  to  what  we  ought  to 
do,  not  only  on  the  ground  that  the  right  to  begin 
carries  with  it  the  right  to  reply.  It  is  a  xindred  sub- 
ject ;  it  is  a  question  of  procedure.  It  appears  from  a 
nnmber  of  cases  {Hickman  v.  Ferine,  3  M.  &  W.  517, 
Branford  v.  Freeman,  20  L.  J.  Ex.  36,  and  also  the 
Ivthe  later  case  in  Booth  v.  Millnet,  15  M.  &  W.)  that 
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where  there  hM  been  on  error  in  the  way  in  which 

the  case  had  been  conducted  m  the  court  below,  and  in 
a  matter  which  involves  the  8 sine  considerations — 
namely,  on  whom  the  onus  of  proof  tiei,  the  courts  would 
not  order  a  new  trial  unlesa  of  opinion  that  the 
decision  of  the  judge  "did  clear  and  manifest  wrong," 
that  is,  if  the  judge  was  of  opinion  that  no  injoetice 
had  been  done,  uo  new  trial  would  he  ordered.  In  this 
caae,  although  Mr.  Ames  did  not  obtain  the  privilege 
of  exercising  his  right,  he  tells  ui  that  the  jadite 
summed  up  in  favour  of  the  plaintiff.  Still,  if  the 
county  oouTt  jndge  arrives  at  the  concluaion  that 
the  oouTse  he  took  led  to  a  denial  of  justice  he  should 
giant  a  new  trial.  I  am  entitled  to  aay  further  that  in 
considering  this  matter  the  learned  county  court  judge 
ought  to  regard  our  ruling  that  under  oidinary  oir- 
oumstancea  there  is  a  right  to  reply  in  the  county  court. 
The  case  ought  to  go  back  to  the  county  couit  judge 
to  further  hear  the  applioation  for  a  new  trial. 

BiDLXY,  J.— I  agree. 

Dahliito,  J. — I  ahould  like  to  R&y  this :  It  appears 
that  objection  was  taken  in  the  county  court  by  the 
lolicitor  for  the  defendant,  who  anked  the  judge  to 
say  that  there  was  no  right  to  reply  in  the  county 
court.  I  dare  say  that  there  is  among  solicitors  aome 
auch  impression  which  the  judgment  of  my  lord  ti 
sufficient  to  show  is  a  false  impression.  It  arcae  at  a 
time  when  the  county  court  dealt  only  with  small 
debts,  but  people  who  practice  now  in  county  courts 
must  remember  that  a  large  jurisdiction  has  been 
conferred,  and  the  county  courte  now  try  oases  as 
important  as  many  cases  tried  in  this  court,  and  which 
were  commonly  tried  at  assizes.  Therefore  they 
should  be  careful  to  observe  the  rules  which  have 
lonf;  been  laid  down,  and  which,  although  they  might 
have  been  neglected  without  harm  when  the  courts 
were  for  small  debts,  would  now  lead  to  io justice 
whFre  cases  involving  dii&uult  points  of  law  are  now 
under  their  jurisdiction. 

Rt-ht'iTinij  of  the  application  fiyr  a  new  trial  ordtred. 

Solicitors  for  appellant,  Eldridge  it  yeiOHham. 

Solic'tor  for  respondent,  IlaU,  Oxford. 


Attoritky- General  v.  Glossop.  (a.) 
Inland  revenue — Ettate  duty — Proptrttf  patting  on  death 
—  Finance  Act,  1894  (57  i  C8  Vict.  e.  30),  *.  5,  tub- 
tection  3 ;  i.  21,  tuh-atetion  5 — Finance  Act,  1896  (59 
&  60  Vict.  c.  28),  «.  14,  15,  tub-aeetion  1. 

Certain  proptrti/  deicribed  at  the  httthand't  fortune, 
and  other  property  drieribed  at  the  toi/e't  fortune,  ivcr* 
tetiUd  upon  trutt  [tubjrct  to  certain  life  intertatt)  to  tell 
and  invett  and  pa;/  out  of  the  income  during  the  Joint 
livtt  of  hatband  and  wife  i(i»  annuity  of  £400  (o  the 
wife,  and  the  retidue  of  the  inamit  daring  the  life  of  the 
wife  to  the  huaband ;  and  aftt<f  Vie  death  of  (ft*  w/e,  if 
the  huaband  turvived,  to  pay  the  whole  iueotne  to  the 
huaband  for  life;  and  after  the  death  of  the  huaband  io 
pay  the  whole  income  to  the  wife  for  life,  and  after  the 
death  of  the  turvimr  upon  certain  trualt  f»t  children ; 
and  failing  children,  that  the  truateea  ahould,  after  tlte 
death  of  the  hutband  and  wife,  atand  pnueiaed  of  the 
haiband't  fortune  in  trmt  for  hia  txecuiort,  &c.,  and 
thould  aland  potttaed  of  the  wife'*  fortune,  if  the  wife 
thould  aurvive  Ike  huaband,  for  her  executor*,  tte.    There 

(a.)  Reported  by  Alah  Hoqo,   Esq.,  BftrriatU' 
at'Law. 


ti'oi  no  iitue  of  the  marriage,  and  the  wife  luruived  hrr 
huaf/md.  The  q'iction  waa  whether  ettate  datt/  wa» 
payable  on  the  wife'a  fi/rtune. 

JJel'i,  following  Attorney-General  v,  Fanrhyn,  83 
L,  T,  103,  tAat  the  ease  waa  not  within  the  taving 
clauae  in  aeetion  15,  aiib-aecltiH  1,  of  the  Finance  Acl, 
1896,  and,  fiiHowing  Attorney-General  o.  Strange,  46 
W.  S.  663,  [1898]  2  <?.  B.  39,  not  within  aectim  21, 
tub'tection  5,  of  the  Finance  Act,  1894.  but  that,  foilmn' 
iny  Attorney-General «  "Wood,  45  W.  R.  663.  [1897] 
2  Q.  B  102,  the  caae  via*  within  the  meaning  of  aeetion 
d,aub  aeetion  3,  of  the  Finance  Acl,  1894,  and  thai  to 
much  therefore  of  the  toife^t  fortune  aa  formed  pirt  of 
the  capital  which  produced  the  income  of  £400  o  year 
tnujt  nut  be  detmed  to  have  pataed  un  the  hjtabaud't  death. 
Eatate  ditty  waa  therefore  jiayable  on  the  wife' a  fortune, 
exce/jt  aa  to  to  much  at  her  thare  of  the  capitalized  value 
of  the  fund  which  produced  the  income  of  £400  a  yeoT. 

Information  filed  by  the  Attomey-6«neial  on 
behalf  of  the  Grown. 

By  an  indeoturo  dated  the  18th  of  November,  1873, 
and  mtide  between  Samuel  Francis  Bythesea  of  the 
first  part,  Mary  Frideaux  Michell,  spinster,  of  the 
second  part,  and  certain  trustees  (who  were  repre- 
sented by  the  deft-ndants  in  the  action,  and  were 
thereinafter  referred  to  as  the  trustees)  of  the  third 
part,  being  a  Bettlement  made  in  consideration  of  a 
marriage  then  agreed  upon  and  shortly  afterwards 
solemnirod  between  Samuel  Frauds  Glossop  Bythesea 
and  Mary  Prideaux  Michell,  it  waa  recited  that 
certain  hereditaments,  the  property  of  the  said  Samuel 
Francis  Glossop  Bythesea,  thereinafter  referred  to  aa 
the  "  husband  8  fortune,"  had  become  vested  in  the 
truateea  upon  trust  for  sale  and  to  stand  possessed 
of  the  sale  moneys  upon  the  trusta  of  the  said  inden- 
ture. 

It  was  further  recited  that  certain  heredita- 
ments, the  property  of  Mary  Prideaux  Michell. 
had  become  vested  in  the  teusteea,  bttt  subject 
to  the  life  estate  of  her  mother  Jenny  Eleanor 
Michell  therein  upon  trust  after  solemnization  of 
the  marriage  to  sell  the  same  and  to  stand  pos- 
sessed of  the  sale  money  upon  the  trusts  of  th» 
said  indenture,  and  tbat  certain  sums  of  money  beinf; 
property  of  the  said  Mary  Prideaui  Michell  had 
also  became  vested  in  the  trustees.  It  was  also 
recited  that  the  said  Mary  Prideaux  Michell  had 
before  the  date  of  the  said  indenture  transferred  to 
the  trustees  certain  stock  (being  property  of  Mary 
Prideaux  Michell),  and  that  Mary  Prideaux  Miuhell 
was  by  virtue  of  several  assuranees  entitled  to  the 
securities  and  property,  but  subject  as  to  certain 
parts  thereof  to  the  hfe  interest  of  Jenny  Bleanor 
MichelL  It  waa  also  recited  that  the  moneys  to  bo 
produced  by  the  sale  of  the  hereditament!,  aecurities, 
and  property  were  thereinafter  referred  to  aa  the 
wife's  fortune,  and  that  the  htisband's  fortune  and  the 
wife's  fortune  should  after  the  said  marriiisfe  be  held 
by  the  trusteea  on  the  trusts  thereinafter  declared. 

The  indenture  witnessed  tbat  in  pursuaooe  of  the 
said  agreement,  and  in  cousi deration  of  the  SAid 
marriage.  Mary  Prideaui  Michell,  with  the  consent  of 
Samuel  Francis  Gloaaop  Bythnaea.  assigned  to  the 
trustees  certain  property,  including  that  known  as  the 
wife's  fortune,  to  hold  the  same  to  the  tmsteei 
their  executors.  &o.,  but  subject  aa  to  part  thereof  to 
the  life  estate  of  Jenny  Eleanor  Michell,  and  as  to  one- 
tenth  part  of  the  same  of  stock  and  premises  subject  also 
to  the  life  interest  of  the  said  Eleanor  Michell  Clark, 
upon  the  tnists  thereinafter  declared,  and  it  waa 
thereinafter  agreed  and  dei;lared  that  the  tru«tees  after 
the  said  marriage  stand  possessed  of  the  husband's 
fortune  and  wife's  fortune  upon  trust  to  invest^  the 
same  as  therein  mentioned,  oat  of  the  income  arising 
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ihflceirom  to  pay  during  the  joint  Uvea  of  Samael 
Fnmdi  Qloaaap  Bythesea  and  Mary  Prideanx  Miohell 
an  annaity  of  £400  to  Mary  Prideanx  Miohell  for 
hat  aeparate  ate  without  power  of  antioipatioa,  and 
■ubjeot  thereto  to  pay  the  reaidae  of  the  income,  and 
after  the  decease  of  Mary  Frideaux  ICobeU  to  pay 
the  -whole  income  to  Samael  FranoiB  Olosaop  Bythesea 
during  his  life,  and  after  hia  decease  to  pay  the  whole 
income  to  ICary  Prideanx  Miohell  daring  her  life.  And 
it  was  tiiereby  agreed  and  declared  that  after  the 
decease  of  the  sorrivor  the  trustees  should  stand 
poaaeaaed  of  the  trust  properly  for  such  of  the 
children  and  issoe  as  Samuel  Franoia  Qlossop 
Bytheaea  and  Mary  Prideanx  lCi«)heU  should  by  deed 
jointly,  or  the  survivor  should  by  deed  or  will  appoint, 
and  that  failing  issue  then  tae  trustees,  after  the 
death  of  Samael  Frauds  Olossop  Bythesea  and  Mary 
Pndeanx  Mitchell,  should  stand  possessed  of  the 
hnabaad'a  fortune  in  tmat  for  Samuel  Francis  Qlossop 
Bythesea,  his  executors,  &&,  and  should  stand 
poaaeaaed  of  the  wife's  fortune  and  of  the  seonritiei 
upon  which  the  same  might  be  invested,  or  of  so 
much  thereof  as  should  not  have  been  vested  or  been 
applied  as  aforessid,  upon  trust  if  Mary  Prideanx 
MidieH  should  survive  Samuel  Francis  Qlossop 
Bythesea,  her  executors,  administrators,  and  assigns, 
bnt  if  Mary  Prideanx  Michell  should  die  in  the  lifetime 
of  Samuel  Francis  Olossop  Bythesea  then  in  trust  for 
snoh  person  as  ahe  should  by  will  appoint,  and  in 
default  of  appointment  for  the  peraons  who  at  the 
time  of  the  f  Mlure  of  the  tmata  declared  would  be 
entitled  under  the  atatutea  of  dietribation  in  case  Mary 
Prideanx  Miohell  had  died  inteatate  and  without 
having  been  married. 

On  the  3rd  of  May,  1904,  Samuel  Francis  Qlossop 
Bytheaea  died.  There  waa  no  issue  of  the  marriage. 
BBa  will  waa  proved  in  the  Principal  Begistry  by  the 
exeeutora,  M^  Prideaux  Bytheaea,  Angnstua  Bythe- 
aea Todd,  and  Qeorg^e  Henry  Fownall  Qloaaop.  Bstate 
dnty  was  paid  at  6^  per  cent,  on  £93,477  148.  Sd.,  in- 
cluding the  sum  of  ££,710  3s.  the  valueof  the  property 
settled  by  Samuel  Francis  Qlossop  Bytheaea  by  the 
indenture  of  the  18th  of  November.  1873,  but  not  in- 
cluding any  part  of  tiie  property  in  the  settlement 
oiklled  the  wife's  fortune.  The  Oommisaioaera  of 
Inland  Bevenne  claimed  that  under  theae  cironm- 
atanoea  estate  duty,  under  the  provisions  of  the 
Finance  Act,  1904,  became  payable  on  the  death  of 
Samu^  Frauds  Qlossop  Bythesea  in  respect  of  the 
pnndpal  value  of  the  property  settlea  by  Mary 
Prideaux  Bythesea,  and  raferred  to  in  the  settlement 
•a  the  "  wife's  fortune."  They  accordingly  applied  to 
the  defendants  for  payment  of  the  du^,  but  the 
defendants  refused  to  pay  the  some  and  contended  that 
no  such  duty  waa  payable. 

The  informant  concluded  by  praying  that  it  might 
be  declared  that  upon  the  deaUi  of  Samuel  Francis 
CQosaop  Bythesea  estate  dnty  became  payable  under 
the  proviaiona  of  the  Finance  Act,  1894,  upon  the 
prhndpal  yuIob  to  be  ascertained  as  provided  in  the  Act 
of  1894  of  all  tiie  property  therein  settled  by  Mary 
Prideaux  Bythesea  by  the  indenture  of  the  18th  of 
November,  1873,  therein  called  the  wife's  fortune 
(with  the  exception  before  mentioned)  as  property 
paaaing  on  the  death  of  Samuel  Franoia  Qlossop 
Bydiesea  within  the  meanins  of  the  Act,  and  that  an 
account  might,  if  necessary,  d«  directed  to  ascertain 
tiite  amount  of  the  estate  duty  and  interest  thereon 
payable  in  respect  of  such  property,  and  that  the 
defendants  might  be  ordered  to  pay  the  amount  of 
the  said  duty  and  intereat  to  the  Oommissioners  of 
Inland  Bevenne. 

IB^  the  Finance  Act,  1896,  s.  16,  sub-section  1 : 
"  miere  by  a  disposition  of  any  property  an  intereat 
conferred  on  any  person  other  than  the  disponer  for 


the  life  of  such  person  or  determinable  on  his  death, 
and  such  person  enters  into  possession  and  thence- 
forward retains  poisession  thereof  to  the  entire 
exclusion  of  the  disponer  or  of  any  benefit  to  him  by 
contract  or  otherwise,  and  that  the  only  benefit  which 
the  disponer  retains  io  the  said  property  is  subject  to 
such  hfe  or  determinable  interest,  and  no  other 
interest  is  created  t^  the  said  disposition,  then  on  Hm 
death  of  such  person  after  the  commencement  of  this 
part  of  the  Ad;  the  propeHy  shall  not  be  deemed  for 
the  purpose  of  the  prindpal  Act  to  pass  by  reason 
only  of  its  reverter  to  the  disponer  in  his  lifetime." 

By  the  Finance  Act,  1894,  s.  31,  sub-section  6: 
"  Where  a  husband  or  wife  is  entitled  dther  solely  or 
jointly  with  the  settlor  to  the  income  of  any  property 
settled  by  the  other  under  a  dispodtion  which  has  taken 
effect  before  the  commencement  of  this  part  of  the  Act, 
and  on  his  or  her  death  the  survivor  becomes  entitled  to 
the  income  of  the  property  settled  by  such  survivor, 
eatato  dnty  shiJl  not  be  payable  in  respect  of  that 
property  until  the  death  of  the  survivor.'* 

By  section  S,  sub-section  3 :  "In  the  aase  of  settled 
property  where  the  intereat  of  any  person  under  the 
setuement  fails  or  det<«rmines  by  reuon  of  his  death 
before  it  becomes  an  interest  in  possession,  and  sub- 
srauent  limiationt,  under  the  settlement  continue  to 
subsist,  the  property  shall  not  be  deemed  to  pass  on  his 
death." 

By  section  14 :  "  When  property  is  eetUed  on  a 
person  on  himself  for  life,  and  after  his  death  on  any 
other  persons  with  an  ultimato  reverdon  of  an 
absolute  interest  or  absolute  power  of  diapodtion  to 
the  aettlor  the  property  shall  not  be  deemed  for  the 
purpose  of  the  principal  Act  to  psM  to  the  settlor 
on  tiie  death  of  any  snch  person  after  the  oommenoe* 
ment  of  this  p«rt  of  this  Act  by  reason  only  that  the 
settlor  bdng  then  in  posaeadon  of  the  property  aa 
tenant  for  life,  beoomea,  in  consequence  of  suoh  death, 
entitled  to  the  immediate  reveidon  or  acquires  aa 
absolute  power  to  dispose  of  the  whole  propwty." 

Sir  B.  B.  Fiiday,  A.O.,  and  Vaughan  HavMni,  for 
the  Grown. 

DantkwtrU,  K.O.,  and  AuiUn  CarimeU,  iat  the 
defendante. 

The  arguments  sufSdently  appear  from  the  judg- 
ment. 

Cur.  adv.  vuU, 

Walton,  J.,  having  set  out  the  facts  as  above,  con- 
tinned  :  It  is  not  disputed  that  the  wif e'a  fortune  paaaed 
on  the  death  of  the  hosband,  and  estate  duty  is  payabU 
in  respect  of  it  unless  the  oaie  can  be  brought  within 
one  or  or  other  of  the  saving  enactments  relied  on  by 
the  defendante.  It  can  soaraely  be  said  that  section  1 8 
(1)  of  the  Finance  Act,  1896,  was  relied  on  by  the 
defendants,  because  it  cannot  be  doubted  that  if  I  am 
boimd  by  the  dediion  of  the  Dividqaal  Oonrt  in 
Attorney-Oeneral  v.  Penryn,  83  Jj.  T.  103,  the  present 
case  is  within  it.  Section  16  (1)  of  the  Act  of  1896  is 
as  follows :  "  Where  by  a  diapodtion  of  any  property 
an  intereat  is  conferred  on  any  person  other  than  the 
disponer  for  the  life  of  suoh  person  or  determinable 
on  his  death,  and  snch  person  enters  into  possesnon 
of  the  interest  and  thenceforward  retains  possesdon 
thereof  to  the  entire  exdudon  of  the  disponer  or  of 
any  benefit  to  him  by  contract  or  otherwise,  and  the 
only  benefit  which  tie  disponer  retains  in  the  said 
property  is  subject  to  such  life  or  determinable 
lutweat,  and  no  other  interest  is  created  by  the  said 
diapodtion,  then,  on  the  death  of  snch  person  after 
tiie  commencement  of  this  part  of  the  Act,  the 
property  shall  not  be  deemed  for  the  |>urpose  of  the 
prindiMU  Act  to  pass  by  reason  only  of  ite  reverter  to 
the  disponer  in  his  lifetime."    But  it  I  am  bound  by 
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thftt  case  Motion  15  (1)  ^ordi  no  defenoe  to  the  claim 
of  tlie  CrowD .  It  ii  open  to  the  di-fendants  to  contend 
in  the  Court  of  Appeal  that  the  judgmeut  in  thatoaie 
yraa  wrong,  but  I  think  that  I  am  bouad  by  it.  The 
next  eDactment  which  I  haTs  to  congideT  is  sectioa 
21  (S)  of  the  Fioouoe  Act,  1S94.  As  applied  to  the 
facts  of  tLe  present  case,  the  sab-sectioti  m<iy  be  read 
M  follows;  "Where  the  husbaud  is  entitled  to  the 
inoome  of  property  settlsd  by  hia  wife  and  on  his 
death  the  wife  becomei  entitled  to  the  income  of  the 
property  settled  by  her,  estate  duty  shall  not  be 
pAjftble  in  respect  of  that  propeity  until  the  death  of 
the  wife."  The  husband  in  the  present  case  died,  and 
there  wore  no  children.  Under  these  circumstances, 
what  did  the  turrivor,  the  wife,  become  entitled  to  f 
Following  the  form  of  the  settlement,  the  trustees  on 
the  death  of  the  husband  stood  possessed  of  the 
property  settled  by  the  wife— that  is,  the  "  wife'i 
fortune,"  and  alao  of  the  "huHband'a  fortune  "^to 
pay  the  income  of  the  hosband'i  fortune  and  the 
wife's  fortune  to  the  wife  during  her  life,  and  upon 
her  death,  as  to  the  husband's  fortune,  for  the 
husband,  hia  executoig,  administrators,  and  assigns, 
and  OS  to  the  wife's  fortune  for  the  executors, 
administrators,  and  assigns  of  the  wife.  It  is  only  as 
to  the  wife's  fortune  that  any  question  arises  in  this 
cose.  On  the  death  of  the  hosband  the  trustees 
stood  possessed  of  the  wife's  fortune  in  trust  to 
pay  the  inoome  to  the  wife  during  her  life  aud 
after  her  death  for  her  executorB,  adminiq' 
tratord,  and  assigns.  If  it  is  permiisibla  to  con- 
sider the  wife's  fnrttine  separately  from  the  husband's 
fortune,  it  seems  to  me  that  on  the  husband's  death 
the  wife  bao*me  entitled  absolutely  not  only  to  the 
income,  but  also  to  the  corpus  of  the  part  deacribed 
as  the  wife's  fortune  And  I  see  no  reason  why  the 
wife's  fortune  should  not  be  dealt  with  sexxirately. 
It  see  ma  to  me  that  the  present  case  is  goverund 
by  the  judgment  of  the  Court  of  Appeal  in 
Altm-net/- General  Y,  Strange,  46  W.  R,  803,  [1898]  2 
Q.  B.  39.  I  think  that  on  the  death  of  the  husband 
the  wife  was  en  title!  to  say  to  the  trustees,  "I  am 
entitled  to  the  property  dnscribed  a^  the  wife's 
fortune ;  give  it  to  me,"  In  the  words  of  Lord  Lindley 
in  The  AUorney-Oetieral  v.  Strangt ;  "  They  obviously 
have  DO  choice  in  the  matter.  II  she  wsre  to  bring  an 
action  against  th(>m  to  compel  them  to  transfer  the 
funds  they  would  clearly  have  to  pay  the  coats."  If 
this  be  so  and  she  beoamo  entitled  oo  the  death  of 
her  husband  not  ]uer<;ty  to  the  income  but  alao  to  the 
oorpus  of  the  property,  then,  following  Attomey- 
OftitTid  V.  Strange,  I  must  hold  that  tlie  present  case 
is  not  within  section  21  {■'>).  The  next  section  relied 
upon  by  the  defendants  is  aection  5  (.'!)  of  the  Finance 
Act,  1834.  It  is  in  these  words:  "  In  the  case  of 
aettled  property,  where  the  interest  of  any  person 
under  the  settlement  fails  or  determines  by  reason  of 
hia  death  before  it  beciomes  an  interest  in  possession, 
and  subsequent  limitations  uudcr  the  settlement  con- 
tinue to  subsist,  the  property  shall  not  be  deemed  to 
pasa  on  hisdea'h."  It  is  said  that  this  section  applies, 
not  to  the  whole  of  the  wife's  fortune,  but  to  the 
capitalized  value  of  the  annuity  of  £400  a  year.  It 
is  said  that  the  husband  had  an  interest  in  this  pro- 
perty, sa  h%  would  have  been  entitled  under  the  settle- 
ment to  the  inoome  of  it — that  is,  to  X'400  a  year — 
during  his  life  if  he  had  aurviTed  hia  wife ;  that  this 
interest  failed  by  reason  of  his  death  before  it  became 
an  interest  in  posaeasion,  and  the  subsequent  limita- 
tioua  to  the  wife  continued  to  subsiat.  I  thick  that 
the  huiband  had  an  interest  under  the  settlement, 
which  failed  by  reason  of  hia  death  before  it  became 
an  interest  in  posseaaion.  Bat  it  is  necessary  to  con- 
sider what  intere<t  ho  had  which  failed.  What  would 
he  have  been  entitled  to  if  be  had  survived  his  wife  ? 


The  corpus  out  of  which  the  £400  a  year  was  pay- 
able was  made  up  in  part  of  the  husband's  fortune 
and  in  part  of  the  wife's  fortune.  As  I  have  already 
held,  the  husband's  fortune  may  ba  considered 
separately  from  the  wife's  fortune.  As  to  ao  much  of 
this  corpus  producing  £400  a  year  as  was  part  of  the 
husband's  fortune,  the  trustees  on  the  death  of  the 
wife  would,  if  the  husband  had  survived  her,  have 
held  it  on  trust  for  the  husband  for  life,  and  on  hia 
death  for  his  executors,  administrators,  and  aisigna. 
In  other  words,  as  I  have  held  with  regard  to  the 
"  wife's  fortune,"  the  huaband  on  the  death  of  the 
wife  would  have  been  entitled  to  thiii  part  of  the 
corpua  absolutely.  It  appears  to  me  that  hia  interest 
in  thia  part  of  the  corpus  producing  the  £400  a 
year  did  not  foil  on  his  death.  On  the  wife's 
death  it  would  atill  belong  to  him,  his  executors, 
administrators,  and  aasigaa.  But  aa  to  ao  muoh  of  the 
oorpus  producing  the  £f}M  a  year  aa  was  part  of  the 
"wife's  fortune"  the  case  is  diffdrent.  If  he  bad 
survived  his  wife  he  would  have  been  entitled  to  a  life 
interest  in  this,  and  this  interest  failed  on  his  death 
before  it  became  an  interest  in  posseeaion.  The 
question  remains  whether  as  to  this  any  subsequent 
limitationa  continued  to  aubsist  after  the  deatti  of  the 
husband.  I  have  already  held  in  efftics  that  upon  the 
death  of  the  husband  the  wife  be  same  entitled  to  this 
property  absolutely.  But  it  appears  to  me  that  if 
tbia  be  ao  it  has  been  decided  in  Attornetf'Ofneral 
V.  Wood,  -to  W.  B._663,  [1897]  2  Q.  B.  102,  that  in 
such  a  case  a  limitation  under  the  settlement  does 
continue  to  subsist  within  the  meaning  of  section  5  (.3). 
In  my  judgment,  therefore,  so  much  of  the  "  wife'e 
fortune "  as  formed  part  of  the  capital  which  pro- 
duced the  income  of  £400  a  year  must  not  be  deemed 
to  have  passed  on  the  husbond'ii  death.  In  order  to 
arrive  at  the  amount  an  apportionment  will  be  nec^s- 
spry.  There  will  probably  be  no  difficulty  in  making 
the  apportionment.  I  think  it  can  ba  made,  and  it 
any  difficulty  arises  with  regard  to  it  I  must  deal  with 
it.  For  thia  purpose  there  mast  be  liberty  to  apply. 
The  Attorney -General  contended  that  the  judgment 
of  the  House  of  Lords  in  Earl  Oowlty  v.  Comtniitioner* 
of  luhnd  lieeenue,  4TW.  E.  525,  [1899]  A.  0.  198, 
afforded  an  anawer  to  the  contention  of  the 
defendanta  upon  aection  5  (3),  It  is  quite  clear 
that  thia  section  was  not  teft^rred  to  in  the  argn- 
ments  or  judgments  in  Lord  Cowky't  case.  And  I 
think  it  had  no  application  to  the  facts  in  that  case. 
Lord  Couflfy's  cate  shows  that  if  section  5  (3)  did  not 
apply  to  the  facta  of  this  case  no  deduction  could  be 
mode  in  considering  what  property  passed  on  the 
death  of  the  husband  in  respect  of  the  annuity  of 
£400  a  year  payable  to  the  wife  during  the  lifetime  of 
the  husband.  Lord  Cuwley't  caie  is  not  an  authority 
upon  the  oonatruction  of  section  5  (3).  It  is  scarcely 
necessary  to  conaider  the  other  enactment  which  waa 
relied  npon  by  the  defendanta.  Thia  was  section  14 
of  the  Finance  Act,  1890,  This  section  admittedly 
can  apply  only  to  ao  moch  of  the  "  wife's  fortune  " 
aa  formed  part  of  the  corpus  which  produced  the 
income  of  £400  a  year.  And  it  eeenu  to  me  to  apply 
only  where  the  property  in  question  is  settled  on  the 
aetUoT  for  life.  In  the  present  case  the  property  in 
question  was  not  settled  by  the  wife  on  herself  for 
life.  It  was  settled  upon  herself  for  the  joint  Uvea  o£ 
herself  and  her  husband.  But,  however  this  may  \m, 
if  the  defendants  are  right  under  section  5  (3)  of  the 
Act  of  1894,  i'  is  unnecessary  for  them  to  rely  on 
section  14  of  the  Act  of  1S96.  The  result  of  my 
judgment  is  that  the  Orown  is  entitled  to  succeed 
rxoept  as  to  so  much  of  the  "wife's  fortune"  m  is 
her  share  of  the  capitalized  value  of  the  fund  which 
produced  the  income  of  £400  a  year.  Each  party 
must  pay  its  own  costs. 
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te^y.^^Ti  Nov.  6;  Dee.  21. 

Wnxuus  V.  Gabbiel  ahs  Othxks.  (a.) 

Landlord  and  tenant — Leaie — Sale  of  the  revenion — 
Covenant  for  quiet  enjoyment — Liabilitjf  of  leuor, 

A  leate  contained  (he  fclUrwing  covenant  for  quiet 
enjoj/metU :  "  And  the  leuor  for  Mnuelf,  hit  Mire, 
executors,  adminietrator*,  and  attignt  doth  hereby 
covenant  with  the  leseee  that  (he  lettee  .  .  .  shall  and 
may  feaeeably  enjoy  <Ae  demised  premises  during  the  said 
term  without  any  interruption  or  ditturhanee  hy  thelestor 
or  any  person  claiming  tmder  him."  A  breach  q/'  this 
eovenarU  uns  committed  by  the  assignee  of  the  reversimier, 

HM,  that  (he  lessor  vas  not  liable  for  wrongful  or 
negligent  acts  committed  by  an  assignee  of  the  reversioner 
whom  he  hat  not  expressly  or  impliedly  authorize  to  do 
the  acts. 

Action  tried  by  Bray,  J. 

The  facts  and  arguments  are  fully  set  out  in  the 
considered  judgment  of  the  learned  judge. 

Morle,  for  the  plaintifF. 

English  Harrison,  K.C.,  and  /.  T.  Tanner,  for  the 
defendants. 

Cwr.  adv.  vult. 

Bbat,  J.,  read  the  following  judgment:  In  this 
action  the  plaintiff  sued  the  defendants  as  the  repre- 
sentativee  of  Arnold  Qabriel,  drceaied,  for  damages 
for  breach  of  a  covenant  for  quiet  eujoyment.  ^e 
statement  of  claim  contained  an  alternative  claim  for 
trespass,  nnitance,  and  negligence,  but  at  the  trial  the 
plaintiff  rested  his  case,  as  ne  was  bound  to  do,  on 
breach  of  covenant.  The  facts  were  as  follows :  On 
the  19th  of  October,  1886,  Arnold  (Jabriel  demised  to 
the  plaintiff  a  shop  and  a  Idtohen  on  the  ground  floor 
of  a  building  known  as  Aberdeen-buildings,  in 
Emmett-street,  Limehouse,  and  four  rooms  on  the 
first  floor  above  the  shop  and  kitchen,  and  portion  of 
a  yard  adjoining  the  premises,  to  be  occupied  for  the 
purpose  of  a  coffee-house.  The  lease  was  for  twentv- 
one  years  determinable  by  the  lessee  at  the  end  of  the 
seventh  or  fourteenth  jears,  and  the  rent  was  £40. 
The  only  material  covenant  by  the  lessor  was  the 
covenant  for  quiet  enjoyment,  which  was  in  these 
terms:  "And  the  lessor  for  himself,  his  heirs, 
executors,  administrators,  and  assigns  doth  hereby 
covenant  with  the  lessee  that  the  wssee  paying  the 
rent  hereinbefore  reserved  and  performmg  and 
observing  the  covenants  on  his  part  hereinbefore 
contained  shall  and  may  peaceably  enjoy  the  demised 
premises  during  the  said  term  without  any  inter- 
mpticm  or  distarbanoe  by  the  lessor  or  any  person 
claiming  under  him."  Aberdeen-buildings  was  a 
block  <n  buildings  recently  built,  intended  to  be  let 
tint  in  flats  or  tenements,  and  there  were  several 
floors  above  the  |»emises  demised  to  the  plaintiff. 
About  the  year  1891  Qabriel  asaisned  his  reversion  in 
the  whole  of  the  buildings  to  Jackson.  There  was 
no  evidence  that  at  this  time  the  buildings  were  out  of 
repair.  Some  considerable  time  before  1904  tiie  build- 
ings other  than  those  occupied  by  the  plaintiff  got  very 
madh  out  of  repair ;  all  the  tenants  other  than  the  plain- 
tiff left,  and  the  plaintiff's  rooms  became  injured  by 

(a.)  Beported  by  Mauhioi  K.  Dbttoquis,  Esq., 
Barrister-at-lAW. 


wet.  In  1904  Aberdeen-buildings  got  so  dilapidated 
that  proceedings  were  taken  agamst  the  owners  by  the 
London  Oounty  Council  under  the  London  Building 
Act,  whi^di  resulted  in  the  order  of  the  25th  of  Uaroh, 
1904,  by  which  the  owners  of  Abordeen-buildings 
were  ordered  to  take  down  the  structure  on  the 
ground  that  it  was  so  far  dilapidated  as  to  have 
become  and  be  unflt  for  use  or  occupation.  At  this 
time  the  reversion  was  vested  in  Messrs.  Atten> 
borough  as  mortgagees,  a  Mr.  Hargreave  being  the 
mortgagor.  On  the  4th  of  July  these  sentlemen 
commenced  to  pull  down  the  buildings,  after  a  time 
completely  exposing  a  part  of  the  plaintiff's  premises, 
and  the  plaintiff  was  forced  by  these  operations  to 
leave  in  May,  1805,  The  plaintiff  alleged  that  this 
was  an  interruption  of  his  quiet  enjoyment  for  which 
the  representatives  of  the  original  lessor  were  liable. 
There  was  no  doubt  that  the  plaintiff  had  suffered 
considerable  damage,  but  the  defendants  denied 
liability  in  toto. 

I  have  now  to  construe  the  covenant  for  quiet  en]oy< 
ment.  This  form  of  covenant  has  been  under  the 
consideration  of  the  courts  in  several  cases,  and  has 
received  judicial  interpretation  from  several  judges. 
The  moat  important  of  these  cases  is  Harrison,  Ainslie, 
&  Co.  V.  MunoaOer,  40  W.  B.  102,  [1891]  2  Q.  B. 
680.  In  that  case  the  defendants  had  let  a  mine  to 
the  plaintiff*  with  a  covenant  for  quiet  enjoyment, 
and  subsequently  let  the  adjoining  mine  to  a  tenant 
who,  in  the  course  of  ordinary  and  proper  worldng  of 
the  mine,  struck  a  feeder,  with  the  result  tlu»  a 
large  body  of  water  flooded  that  mine  and  the 
plaintiflh'  mine,  and  the  plaintiffs  claimed  that  the 
quiet  enjoyment  of  their  mine  had  been  interrupted, 
and  that  the  defendant,  their  lessor,  was  responsible. 
The  first  question  that  arose  was  whether  there  had 
been  an  interraptiontand  Lord  Bsher  says:  "The  case 
of  Sanderson  v.  Mayor  of  Berwiek-on-Tweed,  33  W.  B.  67* 
(1884)  13  Q.  B.  D.  547,  is  a  clear  authority  that  the 
interrnption  contemplated  by  the  covenant  need  not 
necessarily  be  an  interference  with  the  title,  but  may 
extend  to  an  interference  with  the  enjoyment ;  and 
that  decision,  interpreted  in  that  way,  was,  in  my 
opinion,  authorized  by  the  case  of  Shaw  v.  Stenton, 
(1858)  2  H,  &  N.  858."  He  then  proceeded  to  hold 
that  on  the  facts  of  the  case  there  had  been  an 
interruption.  In  my  opinion  I  must  hold  that  there 
has  beoi  an  interruption  here,  and,  indeed,  this  point 
was  not  seriously  contested ;  but  the  interruption  was 
by  Messrs.  Attenborongh,  the  assigpees  of  the  rever- 
sion. I  have  to  consider  whether  it  was  an  intetrnp- 
tion  by  any  person  claiming  under  the  lessor,  l^e 
word  "  lawfully  "  is  not  in  the  covenant,  but  I  do  not 
think  its  omission  is  of  any  importance.  The  words 
"  any  person  claiming  under  the  lessor"  were  inter- 
preted by  Lord  Esher  to  mean  a  person  claiming 
under  him  (i.e.,  the  lessor)  the  right  to  do  the  acts 
which  caused  the  interruption.  The  other  Lorda 
Justices  do  not  use  the  same  words,  but  I  see  nothing 
in  their  judgment  to  shew  that  they  differed  from 
Lord  Esher.  It  mav  perhaps  only  be  a  dictum,  as  the 
Court  of  Appeal  held  that  the  defendants  were  not 
liable  on  grounds  that  do  not  apply  here ;  but  whether 
this  be  so  or  not,  or  whether  I  am  bound  by  this 
decision  or  not.  Lord  Bsher's  interpretation  is,  in 
my  opinion,  the  correct  one.  If  it  were  not  so 
the  lessor  would  be  liable  for  all  interruptions  by  any 
persons  claiming  title  through  him,  whether  assignee 
or  under  tenant,  and  however  wilf ij.  or  negligent  the 
interruption  was.  There  must  be  some  limit,  and  I 
think  the  limit  suggested  by  Lord  Esher  is  the  right 
one.  It  comes  to  tiiis,  that  the  lessor  agrees  to  be 
bound  for  any  act  of  interrnption  by  himself  or  by 
any  person  whom  he  has  expressly  or  impliedly 
authorized  to  do  the  acts.    If  the  lessor  part  with 
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the  property  or  adjoining  propprty  to  a  person,  and 
tliat  person  is  in  a  positioii  to  rigbtfoUy  claim  tmder 
his  title  from  the  lessor,  that  he  is  authorized  to  do 
theie  ftcts,  the  leuoT  will  bo  responsible.  This  is 
reasonable,  oud  what  the  parties  might  well  bave  con- 
tempUted,  becsuw  the  lessor  has  really  authorized 
the  acts  to  be  done  ;  Irat  to  hold  that  the  partiea 
contemplated  that  the  lessor  wai  to  be  responsible 
for  wroDgfal  or  negligent  acts  which  he  had  not 
anthorized  would,  m  my  judgment,  be  beyond 
reason.  I  was  referred  to  a  number  of  other 
authorities,  and  I  most  notice  some  of  them :  In 
Davits  V.  Town  Properlt/  Investment  Corporation,  51 
W.  E.  42.  [1902]  2  Ch.  635,  Bvme,  J.,  dteB  and 
agrees  with  and  acts  upon  Lord  Eiher'g  oonstmction 
of  the  covenant.  In  Jtnkim  v.  Jaditon,  37  W.  R. 
253.  (1888)  40  Ch.  D.  71,  Kekewich,  J  ,  holdi  the 
landlord  liable  for  noiae  and  vibration  caused  by 
dancing,  on  the  ground  that  the  landlord  had 
authorized  his  tenant  to  use  the  room  for  dancing 
after  he  hod  repeated  notice  that  the  dancing  cauied 
a  nnisfvnoe.  That  would  be  right  on  Lord  E  therms 
definition.  In  Sandrnon  v.  Mayor  of  Btrioitk~iipon~ 
Trnad  Fry,  L  J.,  giving  the  judgment  of  the  Court  of 
Appeal,  held  a  lessor  responsible  b^cauae  his  tenant 
had  in  the  proper  and  contemplated  use  of  certain 
drains  damaged  the  plaintiff,  but  refused  to  bold  the 
lejsor  reeponsible  for  the  excestiTe  user  of  those 
drains.  There  is  nothing  in  the  judgments  in 
An<kT»&n  v.  Oppsahdmtr,  (1880)  6  Q  B.  G02,  29 
W.  B.  Big.  112,  to  the  contrary.  The  lessor  hid 
put  up  the  ciitem.  and  if  it  had  been  improperly 
constructed  it  would  be  right  that  he  should  be 
responsible.  In  Shaw  t.  Sttnton  the  excavation 
which  caused  the  damage  had  been  drme  by  the 
defendant  himself.  If  Lord  Ether's  construction  be 
the  right  one,  as  I  think  it  is,  I  have  no  difficulty  in 
holding  on  the  facts  here  that  Messrs.  Attenborough 
could  not  claim  under  the  lessor,  Arnold  Gabriel,  the 
right  to  do  the  acts  complained  of,  and,  therefore, 
that  his  represent a^vee  were  not  liable  for  what 
Messrs  Attenborough  did.  There  must  be  judgment 
for  the  defendants  with  costs,  including  costs  of  and 
occasioned  by  the  adjournment. 

Judgment  for  de/endanli. 

Solicitor  for  plaintiff,  Joieph  Si/k«*. 

Solicitor  for  defendants,  IT',  W.  TTj^iins  .t  Soiu, 


K.  B.  Bit.     1  _       . 

(Wnlton,  J.)  J  ^^-  »• 

JOHW  HAlt,   Jim.  V.  BiCKUAK.  (a.) 
Inland   Revenue — Income  tax—Drjiretiation  by   rmisn 
of  wear  and  ttar — Ciutomi  and  Inland  Heuenve  Act, 
187B  (41  <fc  42  Vid.  c.  35),  i.  12. 

The  appellanU,  a  firm  of  thipowntr*,  were  the  oumere 
nf  a  fleet  of  vttstU,  whote  averagu  agt  during  the  ywirs 
of  oMesiment  toa*  thirty -one  years,  alio  of  a  wooden  hulk 
forty  yeart  old  uted  5y  them  in  a  tool' bunkering  hutinesi. 
Prior  to  the  first  year  of  a»»e>a>netit  the  appellantt  had 
heen  allowed  from  their  grott  profitt  dtdtiction$  by  reason 
of  wear  and  irar  of  lumi  amounting  in  alt  to  96  fitr 
cent,  of  the  prime  value,  intluding  »'<nu  ejcpended  on  them 
by  way  of  additions  and  repair t,  other  thm  ordinary 
repairi.  Tht  Orimmiuionert  of  Inland  Rrvrnut  found 
at  a  fact  that  tkt  breaking-up  value  of  the  thip  wai  con- 
tiderahly  more    than   4   per  cent,  of  the   prime  cott, 

{a.)  Beported  t^  AjL&ir  Hoaa,  Esq.,  Bonister-at- 
Law. 


together  mth  the  repair*  and  addition*  referred  to,  and 
refined  to  allow  any  farther  »am  for  depreciation  in 
rtiped  of  the  thipi  under  teetion  12  of  the  CmUrme  and 
Mind  Revenue  Aid,  1878,  or  in  respect  of  the  hulk,  on 
the  ground  that  it  teat  not  "  plant "  toithin  the  tneaning 
of  the  aedion. 

Held,  that  the  eommietionert  were  not  entitled  to  takt 
the  depreciation  allowed  in  previout  years,  and  that  they 
were  bnund  under  section  12  to  make  a  jiat  and  reason- 
ahle  allowance  in  retped  of  the  diminution  in  value  by 
reaion  of  vxar  and  ttar  during  the  ytari  of  aueitrnent. 

Held,  alto,  that  the  hulk  toot  "plant"  wMin  th* 
meaning  oftection  12, 

Cose  stated  by  Commissioners  of  Income  Tax. 

The  appellants,  a  firm  of  shipowners,  were  the 
owners  of  a  fleet  of  vessels  whose  average  age  during 
the  years  of  assessment  wai  thirty-one  yearn,  also  of 
a  wooden  hulk  forty  years  old  need  by  them  in  a 
caal-bankering  business. 

The  queitirin  which  came  before  the  commissioners 
for  consideration  was  what  was  a  fair  and  reasonable 
allowance  to  be  made  from  the  assessment  as  repre- 
senting the  diminished  valne  by  reason  of  wear  and 
tear  daring  th»  years  of  assessment  of  the  ships  and 
hulk  comprised  in  the  appellants'  fleet. 

It  was  admitted  that  prior  te  the  first  year  of 
assessment  the  appellants'  Arm  had  been  allowed 
from  their  gross  profits  asseued  to  Schedule  D  an 
amount  by  way  of  deduction  for  diminished  value  by 
reason  of  wear  and  tear  in  respect  of  their  vessels, 
other  than  one  called  The  Peninsula,  sums  amounting 
in  the  aggregate  to  not  lew  than  Sn  per  cent,  on  their 
first  or  prime  coit,  incltidiag  such  sums  as  had  been 
expended  upon  them  by  way  of  addition  or  repair 
other  than  ordinary  annual  repairs;  the  latter  had  been 
allowed  from  time  to  time  as  an  expense  chargeable 
against  repairs. 

The  commissioners  found  as  a  fact  that  theso 
allowances  had  been  mode,  and  also  that  the 
breaking-up  value  of  the  ships  in  1901  waa 
considerably  more  than  4  per  cent,  of  the  first  or 
prime  cost  together  with  the  additions  and  repaid 
referred  to.  The  hulk  was  formerly  a  sailing  ship, 
but  it  had  been  dismantled  and  its  radder  removed, 
and  it  was  used  as  a  floating  warehouse  for  ooal  at 
Gibraltar  ;  it  was  found  as  a  fact  that  the  total  of  the 
amounts  allowed  to  the  appellants  in  previous  years 
in  respect  of  her  exceeded  100  per  cent,  of  the  first 
or  prime  cost  together  with  expendttnre  by  way 
of  addition  or  repairs  other  than  ordinary  annoal 
repairs. 

The  claimants  claimed  to  be  allowed  in  respect  of 
all  ships  and  of  the  hulk  such  amount  as  fairly 
represented  the  diminished  value  by  reason  of  the 
we»r  and  tear  during  the  year  of  assessment  of  each 
of  the  ships  and  of  the  hulk,  and  contended  that 
for  the  purpose  of  asoeitaining  the  diminished  value 
rej^ard  should  be  bad  only  to  the  value  at  the  year  in 
question,  and  that  no  regard  should  be  hod  to  th« 
allowances  made  in  previous  years,  and  they  referred 
to  the  terms  of  the  Customs  and  Inland  Be  venue  Act, 
1878. 

The  respondent  contended  that  as  the  api>eIlaBta 
had  received  in  the  previous  years  an  aUowanoe  for 
the  dim'nution  in  valiro  by  reason  of  wear  and  tear  at 
J)6  per  oput  of  the  (  rime  oo-t  (togeth«r  with  additions 
and  retairs)  and  asthn  breikiug-up  value  of  the  shipt 
was  morn  than  4  per  cent  <  f  tt)eir  prime  <-o«t,  the 
ajipellaiits  were  not  entitled  to  any  f urttier  allowanoe 
in  respect  of  them.  He  further  contended,  nn  the 
same  ground,  that  no  aUowance  conld  properly  ba 
made  in  respect  of  the  hulk,  and  also  on  the  further 
ground  that  the  hulk  was  a  fioaticg  warehouse  and 
was  not  plant  nor  machinery  within  the  meaaing  of 
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■eotion  12  of  the  Castoms  and  Inland  Revenue  Act, 
1878. 

The  commitsionen  came  to  the  conclusion  that 
the  allowance  already  made  and  received  by  the 
appellants  was  a  sum  which  was  jnst  and  reason- 
abte  as  sufficiently  representing  the  diminished 
value  by  reason  of  wear  and  tear  during  the 
years  of  assessment,  and  they  were  farther 
of  opinion  that  no  allowance  could  be  made  in 
respect  of  the  hoik  on  the  ground  that  it  was  a 
floating  warehouse  and  was  not  plant  or  machinery 
frithin  the  meaning  of  the  section. 

By  section  12  of  the  Customs  and  Inland  Bevfnue 
Act,  1878,  notwithstanding  any  provision  to  the 
contrary  contained  in  any  Act  relatiog  to  income  tax, 
the  oomiaistioners  for  general  or  special  purposes 
ahall,  in  assessing  the  profits  and  gains  of  aay  trade, 
manafactore,  adventoie,  or  concern  in  the  nature  of 
trade  chargeable  under  Schedule  D,  or  the  profits  of 
any  concern  oharfceable  by  reference  to  the  rules  of 
that  sohedale,  allow  such  dednctiou  as  they  may 
think  just  and  reasonable  as  representing  the 
diminished  value  by  reason  of  wear  and  tear  daring 
the  year  of  any  machinery  or  plant  used  for  the 
purposes  of  this  concern,  and  belonging  to  the  person 
or  company  by  whom  it  is  carried  on. 

Atquith,K,C.(_Maurke  Hill  with  him),  for  the  appel< 
lants. 

Sir  E.  H.  Carton,  8.0.  {Bowlatt  with  him),  for  the 
respondent. 

The  arguments  sufficiently  appear  from  the  judg- 
ment. 

Walton,  J.,  after  readingthe  sections  and statingthe 
oontentions  above  set  forth,  continued :  The  conten- 
tion of  the  oommissioLers  seems  to  me  not  in  itself 
unreasonable,  assuming,  of  course,  that  the  vessels 
have  been  the  property  of  the  same  owners  during  the 
whole  of  the  period,  which  seems  to  be  the  fact  in  the 
present  case.  But  what  I  have  to  do,  howevor,  is  not 
what  would  be  fair  and  reasonable  havir  g  regard  to 
all  the  facts  past  and  present ;  I  have  to  give  effect 
to  the  Act  of  Parliament.  Now  it  is  not  denied  that 
during  the  two  years  in  question  the  value  of  these 
vessels  has  diminithed  by  reason  of  wear  and  tear  ; 
that  being  so,  I  think  the  commissioners  mutt  ooniider 
what  would  be  a  just  and  reasonable  allowance  to 
make  iu  respect  of  that  depreciation.  I  do  not  think 
that  they  are  entitled  to  take  into  account  the  allow- 
ances that  have  been  made  in  previous  jears.  Those 
allowances  may  have  been  too  large  or  too  small,  but 
that  oontideration  cannot  affect  the  question  as  to 
what  is  a  just  and  reasonable  allowance  for  the  years 
in  question.  I  think  it  can  make  no  differenoe  that 
the  vessels  continue  to  be  the  property  of  and  to  be 
used  by  the  same  owners ;  all  the  commissioners  have 
to  deal  with  is  the  amount  of  the  depreciation  during 
the  Tears  in  question,  and  they  must  consider  what  is 
a  fair  and  reasonable  allowance. 

As  to  the  hoik,  I  think  it  is  clearly  plant,  indeed, 
the  Solioitor-Qenenil  has  not  argued  to  the  contrary. 

Appeal  allowid. 

Solicitors  for  the  appellants,  CaUomt  Jk  Co. 

Solicitor  for  respondent,  Bolicitor  of  Inland  Revmue. 


Wtomt  of  lottui. 

From  C.A. )  tv       i . 

(England).  |  ^^'^  !*• 

Undbbobound  Electbio  Bailwats  Co.  OF  London 

v.  COMUISSIONSBS  OF  INLAND  BeYBNITB.  (a.) 

Inland  revenue — Stamp — Conveyance  on  lale — Ad 
valorem  duty  —  Pur  chase-money  on  eontingtney  — 
Stamp  Act,  1891  (64  <fc  65  Vict.  c.  39).  tt.  66,  67. 

A  company  agreed  to  tell  itt  undertaking  to  a  new 
company,  part  of  the  contideration  being  that  the  pur- 
chating  company  ikould,  after  providing  for  eertainpay- 
mente  to  their  own  ihareholdera,  pay  to  the  vendort  a 
dividend  of  3  ptr  cent,  per  annum  upon  the  amount  paid 
up  on  the  original  capital  ittued  by  the  new  company. 

Held,  that,  though  payable  on  a  eonlingeney,  this  tra« 
"money  payable  ptriodically "  within  leetion  66,  »«/)- 
seeiion  2,  of  the  Stamp  Act,  1891. 

Order  of  the  Court  of  Appeal  (63  IF.  B.  325,  [1905] 
1  K.  B.  174)  affirmed. 

Appeal  from  an  order  of  Court  of  Appeal  (53  W.  B 
325,  [1906]  1  K.  B.  174)  (Collins,  M.B.,  and  Stirling 
and  Mathew,  L.JJ.),  reversing  a  decision  of 
ChanneU,  J.  (53  W.  B.  61,  [1904]  2  K.  B.  198). 

The  case  is  tet  out  at  length  in  the  court  of  first 
iostanoe,  and  raised  the  question  whether  stamp  duty 
was  payable  under  section  66,  sub-section  2,  of  the 
Stamp  Act,  1891,  under  the  followiiig  drcumstanoes. 

In  1902  the  Metropolitan  District  Mectrio  Bailways 
Co.  (Limited)  agreed  to  sell  its  undertaking  to  the 
appellants,  and  part  of  the  consideration  was  pro- 
vided for  by  ortida  3  of  the  agreement  as  follows  : 

"The  profits  of  the  new  company  (the  appellants) 
available  for  dividend  in  respect  of  each  year  shall 
be  applied  in  the  following  onler  and  manner,  that  is 
to  say :  First,  in  payment  of  a  cumulative  dividend  at 
the  rate  of  5  per  cent,  per  annum  to  the  end  of  such 
year  on  the  amount  for  the  time  being  paid  up  on 
any  shares  for  the  time  being  issued  by  the 
new  company ,  and,  secondly,  in  paying  to  the 
Traction  Co.  or  its  assigns  as  a  farther  part  of  the 
consideration  for  the  sua  sale  such  a  sum  as  shall  be 
equal  to  a  dividend  of  3  per  cent,  for  such  year  on 
the  amount  for  the  time  being  paid  up  on  such  of  the 
origiral  ordinary  share  capital  of  £5,000,000  in  the 
new  company  as  shall  for  the  time  being  have  been 
issued  by  the  new  company." 

At  the  date  of  the  agreement  the  whole  of  the 
ordinary  share  capital  of  £6,000,000  above  referred  to 
had  been  issued,  and  £1.300,0(X)  had  been  paid  then- 
on.  Upon  this  sum  of  £1,300,000  a  dividend  of  3  per 
oent.  for  the  year  would  be  £39,000. 

Section  56  (2)  of  the  Stamp  Act,  1891,  provides: 
"  Where  the  consideration,  or  any  port  of  the  con- 
'^deration,  for  a  oonvevance  on  sale  consists  of  money 
payable  periodically  for  a  definite  period  exceeding 
twen^  years  or  in  perpetuity,  or  for  any  indefinite 
period  not  terminable  with  life,  the  conveyanoe  is  to 
be  charged  in  respect  of  that  consideration  with  ad 
ooTorem  duty  on  the  total  amount  which  will  or  may, 
according  to  the  terms  of  sale,  be  payable  during  the 
period  oftwenty  years  next  after  the  day  of  the  date 
of  the  instrument." 

The  commissioners  were  of  opinion  that  the  annual 
sum  payable  (contingently  on  there  being  profits 
sufficient  to  provide  the  same)  was  "part  of  the  con- 
sideration for  the  siJe,"  and  that,  so  far  as  such  sam 
was  capable  of  ascertainment  at  the  date  of  the  agree- 
ment, ad  valorem  conveyance  duty  at  the  rate  of  10s. 

(a.)  Beportcd  by  0.  H.  Obafton,  B«q.,  Barrister- 
at-Law. 
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per  c'lit.  was  cbargeable  io  respect  thereof.  Tbe 
cotamiasioaen  were  further  of  opinioa  that,  as  tbe 
said  atitiual  sum  was  payable  either  id  perpetuity  or  for 
an  iudf-fiiiitc  peiioi  within  section  36  (2)  of  the  Stamp 
Act,  1891,  duty  fell  to  be  charged  upjii  the  sum  of 
£39,000,  multiplied  by  twenty,  making  at  lOs.  per 
c«nt,  a  duty  o{  £3,900.  They  aciAOrdingly  aa^eesed 
duty  at  inch  figure  in  addition  to  other  duty  on  the 
Temaining  parts  of  the  conaid«^ ration  as  to  which  there 
wjM  no  question, 

ObanneH,  J.,  took  a  different  view. 

This  decision  was  reTeraei  by  the  Cjurt  of  Appeal. 

SoikiU,  K,C,,  and  Aatten-OurlmsU,  {■>t  the 
appellantfl, 

Sir  R.  F inlay,  AM.,  and  Eowlatt  {Sir  E.  Carton, 
8,0,,  with  them),  for  the  roipon dents. 

Earl  of  Halsburt,  L.C. — I  hiTa  had  an  oppor- 
tunity of  reading  the  opinion  upon  this  ca'e  which 
my  uoble  and  learned  friend  Lord  Linilley  has 
written.  I  quite  ooncur  in  it,  aad  have  nothing  to 
add. 

Lord  BoBKftTSON.— I  think  the  judgmmta  in  the 

Court  of  Appeal  are  right. 

Lord  Ltndlet.— When  the  stimp  duty  payable  on 
the  conveyance  in  this  case  had  to  be  ascertained, 
part  of  the  c  inside  ration  for  the  sale  wa»  ;j  per  oent. 
of  the  then  paid-up  capital  of  the  purchasing  oocn- 
pany.  This  sam  was  a,  minimum  sum,  and  it  was 
payable  periodically  for  an  indefinite  time.  Tbe 
amount  payable  in  future  was  liable  to  be  increased, 
bat  not  to  be  diraiciahed,  except  in  certain  eventi,  to 
which  1  now  allude.  One  of  these  events,  and  tbe 
only  one  in  mj  opinion  which  creates  any  difti-ulty. 
was  the  possible  insufficiency  of  the  profit*  of  the 
company  to  pay  the  amount  referred  to  after  paying 
a  dividend  of  £5  per  cent,  on  the  paid-up  capital  of 
the  company.  That  dividend  of  5  per  cent,  had  to 
bg  paid  out  of  the  profits  of  the  new  company  to  its 
shareholders  before  any  further  pajment  bejame 
payable  to  tbe  selling  company.  The  minirau-n  aum 
payable  periodically  was  so  payable  subject  to  a  con- 
tinpenoy— viz..  the  exiitenoe  of  a  snffioiency  of 
profits  to  pay,  first,  a  dividend  of  5  per  cent,  and  then 
a  further  divi  lend  of  3  pw  cut.  We  have,  there- 
fore, an  ascertained  minimum  amount  payable 
periodioiiUy  as  part  of  the  consideration  of  the  sale, 
but  payable  on  a  contingency.  Is  suA  a  sum  within 
section  58,  clause  2,  of  the  Stamp  Act,  1891  ?  I  need 
not  read  it  again. 

Its  language  is  very  wide.  It  is  contended  that 
the  words  "money  payable  periodically"  in  that 
section  do  not  apply  to  money  payable  on  a  contin- 
gency, became  contingent  payments  are  dealt  with  by 
section  57.  1  do  not  myself  see  how  section  57  aatists 
the  appellonts.  Its  effect  aeams  to  be  that  where  tha 
consideration  for  a  sale  coasista  of  money  piyable  on 
a  contingency,  such  money  is  to  be  taken  into  account 
in  ascertaining  the  st«mp  duty  to  be  paid  on  the 
conveyance  of  the  property  sold.  I  see  nothing  in 
eeotion  67  which  either  cuts  down  or  excludes  section 
66.  It  is  also  contended  that  tbe  words  "money 
payable  "  in  section  36  do  not  include  mooey  payable 
npon  a  contingency,  because  the  oontingenty  may 
never  happen  and  no  money  may  be  payable.  But 
the  words  of  section  56  sppe«r  to  me  to  he  wide 
enough  ti  cover  all  moneys  which  may  become  pay- 
ab'e,  and  the  latter  part  of  clause  2  certainly  fdvours 
this  OTnBtnftion  Moreover,  section  57  says  that 
money  payablfl  on  a  contingency  is  to  be  taken  into 
aooount ;  and  that,  to  my  mind,  removei  any  doubt 
which  might  o' her  wise  arise  as  to  tbe  inclusion  of 
cintiogent  payments  in  section  50.     Then  it  is  said 


that  tbe  purchasing  company  may  be  wound  up,  or 
may  at  some  futnre  time  reduce  its  capital,  and  so 
reduce  in  future  tbe  minimum  sum  payable  periodi- 
cally to  the  sailing  company.  No  doubt  these  are 
possible  event*,  but  at  most  fiey  are  merely  other 
contingencies  on  which  the  payment  of  the  minimum 
sum  depends.  Unless  the  contingency  of  winding  up 
fr  reducing  the  capital  bappena,  the  minimum  sum 
continues  to  be  payable.  Toe  fact  that  the  minimum 
sum  is  payable  on  more  contingencies  thou  one  ii,  in 
my  opinion,  quite  immaterial.  They  only  affdct  tbe 
ability  of  the  purchasing  c  mpany  to  pay,  whioh  is 
the  only  contingency  of  any  importance.  For  thew 
reasons  I  am  of  opinion  that  the  decision  of  the 
Court  of  Appeal  was  correct,  and  that  this  appeal 
should  be  dismissed  with  costs. 

Order  o/  the  Court  of  Appeal  affirmed  an^  rtppeal 
iligmtMtd  with  co»ti. 

Solicit ora,    Birdiam  it    Co.  ;    SoUnli't  fvr    Inland 
/{rt'eniie. 


^iribg  fflounttl. 


{On  appfulfrtm  the  Court  of  Appeal /or  New  Ztahnxl.) 

Dec  1. 

CLOuaroif  &  Co.  (Limited)  v.  Cobby,  (a.) 

Muster  und  itrvant  —  Wrongful  dhmiual — Damngtt  far 
— />u(y  o/judge^Jiiiti/icalion  —  Jary. 

Misconduct  inconaistent  with  the  falJUintnt  of  the 
expreu  or  implied  cmiiiiinm  of  terviee  will  justifi/  dii- 
Tnissal,  hid  there  is  no  Jixid  rule  of  tau)  d'fuiing  the 
dr^Tce  of  misconduct  which  wiU  tn£i'4. 

In  ones  of  alleged  wrongful  diimitaal  where  the  trial 
take*  place  before  a  Jiidgt  and  jary,  it  it  for  the  Judge  to 
direct  them  hi/  in/ormhiit  tliem  of  the  i,ature  if  the  acU, 
which  na  a  matter  of  Imf  jiulifi)  ditminal,  anil  be  m«y 
guide  them  by  calling  their  atteiiilnn  to  the  fiirtt  maitri<%l 
to  the  drtermtnition  nf  the  isaaet  raiatd. 

Tbe  action  was  brought  for  wrongful  dismissal. 
Tbe  whole  oircumatanoei  of  the  esse  appear  in 
their  lordships'  judgment. 

Luih,K,C.,  and  NoHhcote,  for  the  appellants. 

Tyrrdl  Paine  {Cohen,  K.C.,  with  him),  for  the 
respondent. 

The  judgment  of  their  lordships  (Lords  Uacaaghten, 
Davey,  James  of  Hereford,  Bobertson,  and  Sir  Arthur 
Wilson)  was  delivered  by 

Lord  James  or  Hebefokd.— This  is  an  appeal 
from  a  judgment  of  the  Court  of  Appeal  of  New 
Zealand,  directing  judgment  to  be  entered  for  the 
plaintiff  (the  present  respondent)  for  £87.3  and  costs. 

Tbe  material  facts  of  tbe  caie  app^r  to  be  at 
follows : 

Prior  to  September,  1902,  the  plwutiff  had  curied 
on  business  in  New  Zealand  as  on  agent  for  thii  pur- 
chase  of  barley  and  as  a  dealer  in  furm  produce.  Ha 
also  conducted  an  iusarance  office  business.  The 
appellant  company  carried  on  a  similar  business  in  the 
same  district. 

On  the  ISth  of  September,  1902,  an  agree  nent  was 
entered  into  botween  th<)  plaintiff  and  the  defendant 
company  whereby  th?  plaintilF  tiiidertoi.ik  faithfully 

(a,)  Reported  l,^  C.  U.  UOjUfivN,  Esq.,  Barrifter- 
at-Law. 
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to  serve  the  defenduit  company  for  five  years  as 
manager  of  the  grain  and  produce  department  of  the 
business  of  the  company.  He  also  undertook  to  obey 
all  oommandi  and  instructions  given  to  him,  and  to 
use  bis  best  endeavours  to  bring  to  the  defendants  the 
business  agencies  and  clients  of  the  firm  to  which  he 
had  belonged.  In  return  the  defendants  undertook 
to  pay  the  plaintiff  £500  per  annum  and  a  percentage 
on  the  profits  made  on  business  introduced  by  him. 

The  plaintiff  entered  upon  his  duties  under  this 
agreement,  and  continued  in  the  defendants'  service 
until  the  17th  of  November,  1903,  when  he  was 
dismissed.  It  is  for  this  dismissal,  alleged  to  be 
wrongful,  the  action  was  brought. 

The  statement  of  claim  set  oat  the  above  facta, 
and  contained  a  claim  for  £3,000  damages. 

The  statement  of  defence  justified  the  dismissal  of 
the  plaintiff  on  the  grounds :  First,  that  the  plaintiff 
htd  disobeyed  the  orders  of  the  directors  of  the 
defendant  company.  Secondly,  that  the  plaintiff 
bad  on  the  9  th  of  Xovember,  1903,  been  arrested  in 
the  streets  of  a  township  called  Havelook,  on  a  charge 
of  drunkenness  and  disorderly  conduct,  and  fined  for 
such  offences. 

The  trial  took  place  in  March,  1901,  before  the 
Chief  Justice  of  the  Supreme  Court  of  New  Zealand 
and  a  jury.  In  suppoit  of  the  allegations  in  the 
statement  of  defence  that  the  defendants  were  justified 
lu  dismissing  the  plaintiff  evidence  was  given  to  show 
that  the  plaintiff  had,  as  agent  for  the  defendants, 
made  purcuiases  of  goods  contrary  to  the  orders  given 
him  by  the  directors  of  the  defendant  company ;  and 
secondly,  that  the  plaintiff  had  in  the  month  of 
November,  1903,  grossly  misconducted  himself  at  a 
place  called  Havelock  and  had  been  convicted  by  a 
magistrate  of  drunkenness. 

The  first  ground  of  justification  was,  daring  the 
argument  before  their  lordships,  very  properly 
abandoned  by  the  counsel  for  the  appellants  (the 
defendants),  inasmuch  as  the  second  g^und  of  defence 
presented  facts  of  a  much  more  serious  character  than 
the  flrat.  The  evidence  given  by  the  defendants  as  to 
theplaintiff^s  drunkenness  and  the  use  of  foul  lang^ge 
St  Havelock  was  very  strong  and  virtually  admitted 
by  the  plaintiff.    His  own  aocouot  is  as  follows  : 

"  I  went  to  Havelock  on  the  8th  of  November.  .  .  . 
I  stopped  on  the  night  of  the  8th  at  Duggan's  Hotel. 
I  arrived  there  at  7.30  p.m.  I  thiuk  I  was  sober  when 
I  arrived,  but  I  am  not  sare  of  anything  that 
happened  there.  I  might  have  got  drunk  on  the 
night  of  the  8th.  I  do  not  remember,  but  I  miscon- 
ducted myself  on  the  9th.  I  remember  Mr.  Taylor 
coming  to  me  on  the  morning  of  the  9th.  I  was  not 
drunk  then.  Ha  came  to  me  on  business.  I  told  him 
to  go  to  hell  beciuse  he  had  accused  me  of  not  reply- 
ing, acknowledging  the  leoeipt  of  money  he  had  sent 
to  me.  .  .  .  The  receipt  of  the  money  had  been 
acknowledged.    .    .    ." 

Quesiion :  "  Did  you  use  foul  and  coarse  language  in 
a  public  street  when  there  were  ladies  in  the  oalcony 
of  the  hotel  close  by  P"  Answer:  "I  would  not 
say  that  I  did  not.  I  think  I  did  go  to  t  le 
sergeant  of  police  to  ask  him  to  compel  the  publican 
tq  give  me  more  drink.  I  do  not  kaow  that  I  wanted 
to  fight.  I  do  not  remember  two  gentlemen  asking 
me  tj  desist  because  there  were  l«'li»s  on  the  balcony, 
I  got  out  of  the  lock-up  at  11  p.m.  on  the  9th  and 
atarted  drinking  again.  I  think  I  was  mad  when  I 
was  in  the  police-court  on  the  10th.  There  was  a 
report  of  the  affair  in  the  Pelorus  Ouardian  of  what 
toak  place  in  the  police-court.  I  cannot  aay  whether 
or  not  it  is  inaccurate,  ttome  of  my  friends  tried  to 
get  the  papernot  to  publish  it  (Report  put  in.)  I 
do  not  say  anything  in  extenuation  of  my  conduct, 
and  it  was  not  fit  conduct  for  any  person  who  held 


my  office.  I  cannot  say  how  many  times  a  man  can 
so  act." 

He  also  said,  "  I  have  commonly  been  drunk,"  and 
it  was  farther  alleged  that  the  habitual  drunkenness 
was  known  to  certain  officers  of  the  defendant 
company. 

In  respect  of  this  misconduct,  the  plaintiff  was 
charged  before  aad  convicted  by  a  magistrate  at 
Havelock,  and  a  report  of  the  proceedings  appeared 
in  the  piess. 

At  the  coQclusi^n  of  the  evidence  the  counsel  for 
the  defendants  submitted — 

(1)  That  unless  the  jury  disbelieved  the  evidence  as 
to  the  conduct  at  Havelock  they  must  find  a  verdict 
for  the  defendants. 

(2)  That  certain  purchises  admittedly  made  by  the 
plaintiff  were  made  in  direct  violation  of  the  <  rders 
g^ven  to  him  by  the  board  of  directors  of  the  defend- 
ant company,  and  that  on  that  ground  also  the 
verdict  should  be  entered  for  the  defendants. 

The  learned  Chief  Jastioe  declined  to  accede  to  this 
submission,  but  leave  was  reserved  to  the  fall  court 
to  enter  a  non-suit,  or  t)  enter  a  verdict  for  the 
defendant  company. 

The  following  questions  were  left  to  the  jury : 

"  (1)  Did  the  plaintiff  obey  the  order  and  direction 
of  the  defendant  company  in  the  purchase  of  chaff 
from  Woodward  P 

"  (2)  If  so,  was  the  defend«nt  company  justified  in 
dismissing  the  plaintiff  P 

"  (3)  Was  the  defendant  company  justified  in  dis- 
missing the  plaintiff  for  his  conduct  at  Havelock  on 
the  9th  and  10th  of  November,  1903  P 

"  (4)  What  damages,  if  any,  is  the  plaintiff  entitled 
to  recover?" 

To  the  first  of  the  above  questions  the  jury 
answered,  Yes.  To  the  second  and  third,  No.  To 
the  fourth,  £875. 

After  the  verdict  had  been  given  the  learned  Chief 
Justice  expressed  considerable  doubt  as  to  the  course 
he  ought  to  pursue,  but  in  the  result  allowed  the 
verdict  to  be  entered  for  the  plaintiff  for  £875, 
reserving  "  full  power  for  the  court  to  enter  a  verdict 
for  the  defendant  if  it  should  tarn  out  that  the  matter 
is  wholly  one  of  law."  The  Chief  Justice  addtd: 
"  The  facts  in  this  case  are  not  in  dispute,  and  if 
it  is  the  function  of  a  judge  to  determine  that  the 
dismissal  was  justifiable,  then  the  couxt  is  to  have 
power  to  do  so  and  to  enter  a  verdict  for  the 
defendant,  and  also  to  g^ant  a  non-suit  if  it  should 
be  the  opinion  of  the  court  that  the  plsiotiff's  conduct 
justified  the  defendante  in  dismissing  him." 

The  defendants  duly  gave  notice  of  motion,  pur- 
suant to  leave  reserved,  t  j  enter  judgment  for  them — 

(1)  Upon  the  ground  that  upon  the  facts  admitted 
by  the  plaintiff  the  learned  judge  ought  either  to 
have  entered  judgment  for  the  defendant  company  or 
to  have  directed  the  jury  to  find  for  them,  or  to  have 
directed  a  non-suit. 

(2)  Upon  the  ground  that  the  learned  j  udge  refused 
to  direct  the  jury  as  requested  by  the  defendant's 
counsel  th«t  if  they  bdieved  the  defendant's  evidence 
(which  was  uncontradicted)  they  must  find  a  verdict 
for  the  defendant  company. 

(3)  That  the  learned  judse  misdirected  the  jury  in 
directing  them  that,  the  ^ts  being  admitted,  the 
question  whether  such  facts  justified  the  dismissal  of 
the  plaintiff  was  a  question  for  the  jury. 

(4)  In  the  alternative,  that  there  should  be  a  new 
trial  on  the  ground  that  the  verdict  was  against  tiie 
weight  cf  evidence. 

By  content  it  was  ordered  that  the  motion  foimded 
on  t^ese  noiices  should  be  removed  iuto  the  Ooort  of 
Appeal  for  hearing. 

The  case  was  argued  in  .the  Oonrt  of  Appeal  of  New 
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ZMland  before  the  Chief  JoBtioe  and  WiUiums, 
Edwards,  Dennistot),  Chapman,  and  Cooper,  JJ, 
The  case  was  fully  Mnaidered,  and  elaborate  and 
learned  judgments  were  given  by  the  members  of  the 
court  The  Chief  Justice  was  of  opinion  that  his 
direction  at  the  trial  wsa  wrong,  and  that  the  verdict 
ihoald  have  been  entered  (or  the  defendants.  The 
other  members  of  the  onart  were  of  opinion  that  tho 
case  was  rightly  submitted  by  the  Chief  Justice  to 
the  jury,  auil  that  the  verdict  they  arrived  at  was 
correct,  and  ought  not  to  be  disturbed.  From  that 
judgment  the  defendant  oompimy  obtained  leave  to 
appeal  tohis  Majesty  in  Council. 

Both    in    the    arguraento  of    eouniel  and   in   the 
elaborate  judgments  delivered  by  the  jjdges  of  the 
Court  of  Appeal  very  many  cases  weie  retc^rred  to. 
Behance  cannct  bo  pltiotd  upon  all  of  them,  for  very 
much  must  depend  upsn  the  exact  words  used  in  the 
judgments  given,  and  stimmarjes  composed   hy  the 
reporters   of  trials  at   .VUi   Print   may  not  alvrayt 
convey  the  exact  ruling  of  the  presiding  judge.     It  it 
difficult  also  to  deterniiae  whether  the  words  quoted 
in  the  reports  represent  words  of  advice  or  of  absolutf  ' 
direction.     Still  there  are  cases  which  can  be  quoted 
in  support  of  either  aide  of  the  quoslion  involved,  and 
between  some  of  them  it  is  appurently  impossible  to 
avoid  a  conflict.     It  seeuis  unnecessary  to  pass  all 
these  cases  again  in  review,  but  their  lordships  huve 
fully  considered  them,   and  are  aided   by  them  in 
amving  at  the  conclusion  they  now  express. 

In  an  action  brought  to  recover  damages  for 
alleged  wrongful  dismissal  from  servioe,  a  defcaco 
which  in  former  days  would  have  been  embodied  in  a 
l>lea  of  juatifioation,  is  set  up.  Allegations  of  mis- 
conduct, drunkennea?,  the  use  of  foul  kngaage  in 
public,  resulting  in  conviction,  are  made,  supported 
by  strong  evidence  virtually  admitted  by  the  p^int  ff 
to  bo  trne.  And  upon  auch  facts  the  qnestiou  aiises 
•J  "  «  ®  power  and  the  duty  of  the  presiding 
judge.  Ought  he  to  withdraw  the  case  from  the  jury 
and  with  his  own  hand  enter  a  verdict  for  the 
defendant,  or  ought  he  to  leave  the  case  to  the  jury 
asking  them  if  they  think  the  facta  proved  justtfled 
the  dismissal  of  the  plaintiff? 

In  the  present  case  the  tribunal  to  try  all  issues 
Of  fact  was  a  jury.     Now  the  sufHoieney  of  the  iusti- 
tication  depended  upon  theextent  of  misconduct.  There 
i»uo  hxed  rule  of  lii  w  defiuing  the  degree  of  misconduct 
which  wilt  justify  dismissal.     Of  course  there  may 
be  misconduct  in  a  servant  which  will  not  justify  the 
determination  of  the  contract  of  service  by  one  of  tbe 
pat  lies  to  it  against  the  will  of  the  other.    On  the  other 
hand,  misconduct  inconsistent  with  the  fuiaiment  of 
the  express  or  implied  conditions  of  service  will  jastify 
dismissal.      Certainly  when  the  alleged   misconduct 
consists  of  dntokenness  there  must  be  considerable 
difficulty  in  determining  the  extent  or  conditions  of 
intoxication  which  will  establish  a  justification  for 
dismissal.      The  intoxication  may  be  habitual  and 
gross,  and  directly  interfere  with  the  busineiss  of  the 
employer  or  with  the  ability  of  the  servant  to  render 
dne  service.     But  it  may  be  an  isolated  act  committed 
under  circumstances  of  festivity  and  in  no  way  con- 
neoted  with  or  affecting  the  employer's  busiaess.     In 
such  a  case  the   question   whether  the  misconduct 
proved  estahlishea  the  right  to  diimiss  the  servant 
must  depend  upon  facts— and  it  a  question  of  faot. 
If  tins  be  80,  the  questions  raised  in  tbe  present  oa-o 
had  to  be  tried  by  tho  jnry. 

But  in  cases  where  tbe  trial  must  so  take  place  the 
presidmg  judge  has  important  duties  to  fulfil.  It  is 
for  hini  to  say  whether  thf re  is  any  evideme  to  sub- 
mit to  the  jury  m  support  of  the  allegatbn  <  f  justifi- 
able dismissal.  If  no  such  evidence  has  in  his  opinion 
ee»n  given,  he  should  not  sabnut  any  issue  in  nwpect 
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of  Bttch  allegations.  Tbe  judge  may  also  direct,  guide, 
and  assist  tlie  jury.      He  may  direct  by  inforniiiUE 
them  of  the  nature  of  the  acts  which  a«  a  raatterTf 
law  wdl  justify  dismissal.      He  may  guide  them  by 
callmg_  their  attention  to  the  facts   material  to  the 
determination  of  the  issues  raised,  and  he  may  aniat 
them  in  a  manner  and  to  an  extent  there  is  no  reaaoa 
to  dehae.     There  have  been  judges-more  numwwnt 
m    the    pa,.t    than    in    the    preaent-wbo  posseiied 
and    exercised  the  power   of   addressing    a   jury   in 
terms  of  apparent  impartiality,  and  yet  of   plariae 
before  them  views  which  seldom  failed  to  aeOTre  the 
verdict  desired  by  thf  judge  to  be  recorded.     8;>iiie 
trace  or  the  eier.ise  of  this  it>flaence  may  be  found  in 
the  following  terms  in  which    Sir  Frederick  Pollock 
^ided  the  jury  in  the  case  of  fJorfon  v.  AftMurir;,,  5 
H    .t  N.  G(i.     29  L    J.  Ex.  260 :      -  Gentlemen,    I 
bekeve  it  ij  for  you  to  decide  whether   this   was  a 
proper  ground  of  diamijsal-but  if  it  be  a  matter  of 
.^-  '.•,",  ™y  opinion  is  that  it  is  a  good  ground 
of  dL^miBsal.       The  jury  found  for  the  defendant. 

for  the^  reasons  their  lordshij)!  are  of  opinion  that 
tlic  learoed  thief  Justice  was  corrtct  in  submittinc  the 
is«ue8  of  fact  to  the  jury,  tind  that  in  this  respect  th« 
^uilgmeut  given  by  the  majority  of  ttie  Cjurt  of  Appeal 
IS  also  correct.      But  a  further  que.^tion  has  to  b« 
aeternuned.      During  the   course  of  the   argument 
before  their  lordahips  no  information  could  be  obtained 
as  to  the  existence  of  any  rules  of  procedure  in  New 
-Zealand   corresponding    to    those    existing    in    this 
country  enabling  judgme-nt  U  be  entered  accordin* 
to  the  evident  jnstioe  of  the  case :  oril.  6S,  r.  i,  HTif 
But  »iBce  the  conclusion  of  the  arguments  their  lord- 
siiips  have  been  referred  to  rule  5  in  the  schedule  to 
the  Court  of  Appeal  (New  Zealand)  Act.  1S62,  whichl 
apparently  confers  jiowers  substantially  identical  willj' 
those  exisliog  in  this  country. 

But  so  far  as  their  lordships  can  gather  from  the 
judgmenta  delivered  in  the  Court  of  Appeal  of  .Vew  ■ 
Zealand  the  point  that  judgment  should  be  entered 
for  the  defendants  by  that  court  was  not  submitted 
to  it,    and   It  certainly   was  not   referred  to  in  the  ■ 
judgments  of  the  learned  judges.      And  the  learned  : 
Chief    Justice,   whilst    expressing   a  strong  opinion 
that  the  verdict  was  unsatisfattory,  oontent«d  himteUi 
with    saymg;    "I   may  further  add    that   if   I  had 
come  to  the  conclusion  that  it  was  a  case  for  the  jury 
only,  then  I  should  have  been  of  opinion  that  their 
verdict  was  against  the  weight  of  evidence  and  that  a 
^^^  tri^l  should  be  ordered  ;  for  I  do  not  think  that 
the  verdict  was  one  twelve  reasonable  intn  should 
have  found." 

Under  thess  circumstances,  while  their  lordships 
are  of  opinion  that  the  verdict  found  for  th-s  plaintiff 
11  so  unsatiBfactory  that  it  ought  not  to  be  maintained, 
yet  they  refrain  from  exercising  pnwers  apparently  not 
sought  to  be  enforced  by  the  appellanU  in  the  wjurt 
below  or  from  exceeding  the  views  expressed  by  the 
learned  Chief  Justice,  and  so  they  have  come  to  the 
nke  conclusion,  that  the  proper  course  to  pursue  i«  to 
direct  that  a  new  trial  shall  take  place. 

Their  lordships  will  therefore  humbly  advije  hia 
Majesty  that  the  judgment  of  the  Court  of  Appeil 
should  be  discharged  and  this  appeal  allowed  to  thu 
extent  of  ordering  that  the  coats  of  all  proceedings  in 
the  courts  below  shall  depend  upon  the  result  of  tho 
new  tniU.  The  respondent  will  pay  to  the  appsllant* 
their  costs  of  this  appeal. 

Solicitors  of  eppellanta,  Blytf,,  DatUm,  ffarlleu,  A 
ali/tfl, 

SolioitoTS  for  respondent,  Puint*.  Bly'.h,  ,{■  ffuxtablt. 
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HlOH  COVKt. 


Iff  BE  KxKPSTiB.— In  bx  J.  W.  Clabk,  Dxobasbd. 


High  Goxtbt. 


Kigtl  Oouct  Of  JIU0tt(f. 


Chan.  Oir. 
Eekewicb, 


iv.    I 


Feb.  14. 


In  re  Eempstbs. 
Kbmfstbb  v.  Ebupsteb.  (a.) 

Adminittraiion  —  MarthaUiny  atsett  —  Dtbtt,  funtral 
and  testamentary  expentet— Insufficiency  of  pertonal 
attxte — Pecuniary  legatee* — Specific  devisees — Land 
Transfer  Act,  1897  (60  <(■  61  Vict.  c.  65),  s.  2,  sub- 
ttction  3. 

Where  a  mil  contains  a  direction  charging  debts  upon 
the  real  estate,  and  the  personal  estate  is  exhausted  in 
paying  the  debts,  the  Land  Transfer  Act  does  not  alter 
the  old  rule  under  tohich  the  pecuniary  legattes  were  enr 
titled  to  have  the  assets  marshcUled  as  a<;ainst  the  specific 
devisees. 

In  re  Bobarts,  Boberts  v.  Boberts,  91  W.  R.  89, 
[1902]  2  Oh.  831,  followed. 

Adjoutned  gnmmona. 

By  his  will  dated  the  901  of  October,  1903,  Thomsa 
Eempster  appointed  his  wife,  the  plaintiff  Deborah 
E«mpster,  and  his  daaghter,  the  defendant  Elizabeth 
Sparman  Eempster,  his  exeoatrixes,  and  bequeathed 
to  eftch  the  sum  of  £50  free  of  legacy  duty.  He  then 
directed  that  all  his  just  debts  and  funeral  and  testa- 
mentary expenses  should  be  paid  as  soon  as  possible 
after  lus  decease.  He  further  bequeathed  yarious 
specific  legacies,  and  devised  his  real  estate  and  gave 
the  residue  of  his  personal  estate  to  the  plaintiff  for 
life,  an'l  after  her  death  to  be  equally  divided  between 
his  four  children,  one  of  whom  was  the  defendant 
Deborah  Sheppard. 

The  testator  died  on  the  20th  of  January,  1905,  and 
probate  was  taken  out  on  the  25th  of  March,  1905. 

The  debts,  funeral  and  testament  try  expenses  of 
the  testator  amounted  to  more  tiian  £200,  and  his 
personal  estate  did  not  amount  to  more  than  £156 
The  real  estate  of  the  testator  was  estimated  to  be  of 
tbe  value  of  about  £750. 

This  summons  was  taken  out  by  the  plaintiff  for 
the  determination  [inter  alia)  of  the  following  ques- 
tion :  Whether  the  debts  and  funeral  and  testamentary 
expenses  of  the  testator  ought  to  be  raised  and  paid 
(so  far  as  might  be  necessary)  out  of  the  real  estate 
devised  by  the  will  in  exoneration  of  the  pergonal 
estate,  so  as  to  leave  the  personal  estate  not  specifi- 
cally bequeathed  av*ilable  for  the  payment  of  the 
pecuniary  legacies  given  by  the  will. 

The  question  turned  on  whether  the  Land  Transfer 
Act,  1897,  had  altered  the  old  rule  in  regsrd  to  the 
marshalling  of  assets.  Section  2,  sub-section  3,  of 
the  Act  provides  that:  "  In  the  a^uiistration  of  the 
assets  of  a  person  dying  after  the  commencement  of 
this  Act,  his  real  estate  shall  be  administered  in  the 
same  manner,  subject  to  the  same  liabilities  for  debt, 
costs,  and  expenses,  and  with  the  same  incidents,  as 
if  it  were  personal  estate,  provided  that  nothing 
her»in  contained  shall  alter  or  affect  the  order  in 
which  real  and  penonal  assets  respectively  are  now 
applicable  towards  tbe  payment  of  funeral  and  tetta- 
mentary  expenses,  debts  or  legacies,  or  the  liaUlity 
of  real  estatis  to  be  charged  with  the  payment  of 
legacies." 

Maugham,  for  the  plaintiff.— The  Land  Transfer 
Act  does  not  alter  the  old  role  in  regard  to  the 
marshaMiDg  of  assets  in  such  a  caie  as  this.  The 
proviso  in  sub-section  3  of  section  2  provides  against 
any  such  alteration.  The  pecuniary  legatees  are,  there- 

(a.)  Beported  by  P.  John  Boiand,  Esq.,  Barrister- 
at-Law. 


fore,  entitled  to  have  the  assets  marshalled  as  against 
the  specific  devisees :  in  re  Soberts. 

Greenland,  for  the  defendant  devisee. — ^The  Land 
Transfer  Act  has  rendered  the  charge  oontaioed  in 
the  will  futile:  Theobald  on  Wills  (6th  ed.),  819. 
The  proviso  in  section  2,  sub-seition  3,  does  not  con- 
flict with  tbe  doubts  expressed  by  Theobald. 

P.  T,  Blackwell,  for  the  defendant  executrix. 

Eekbwich,  J. — Previous  to  the  passing  of  the 
Land  Transfer  Act  a  direction  such  as  that  contained 
in  the  will  in  this  esse  was  treated  as  a  chaive  of  the 
debts  of  the  testator  on  his  real  estate.  From  that 
it  was  concluded  that  if  resort  were  had  to  the 
personal  estate  for  the  payment  of  debts,  the 
pecuniary  legatees  could  come  against  the  specific 
devisees  of  the  real  estate  on  the  gpround  that  the 
testator  had  intended  the  debts  to  be  paid  out  of  the 
real  estate.  Since  the  passing  of  the  Act,  real  estate 
is  treated  as  personal  estate  for  the  purpose  of  dis- 
charging debts,  so  that  the  necessity  for  a  charge  such 
as  is  contained  in  the  will  in  this  case  no  longer  exists. 
The  Act  says  that  suih  a  charge  is  unnecessary,  not 
that  it  is  not  there.  Also  notwithstanding  the  doubts 
expressed  by  Theobald,  section  2,  sab-sestion  3,  of 
the  Act  pri serves  the  order  in  which  assets  were 
applicable  before  the  Act.  In  re  Boberti  is  applicable, 
and  the  pecuniarv  legatees  are  entitled  to  have  the 
assets  marshalled  as  against  the  specific  devisees  of 
the  real  estate. 

Solicitors  fortheplaintiff  andtbe  defendant  devisee, 
Foulgar,  Ribinsoa,  d:  Miller,  for  E.  J,  Vine,  Exmouth. 

Solicitor  for  the  defendant  executrix,  8.  Myers. 


Chan.  Div.       1  TLr.-«i,  i 

Swinfen  Eady,  J.  j  ^''^^  ^' 

In  re  J.  W.  ClabR,  DloBASsn.  (a.) 

Practice — Costs— Compulsory  pouiers  of  purchase — Funds 
in  court — Reinvettment  in  land — Part  only  of  invetted 
money  prooided  from  funds  in  court — Costs  of  appliea' 
(ion  and  expense} — Apportionment. 

Upon  an  application  for  reinvestment  in  land  of  a 
fund  paid  iiUo  court  by  the  London  County  Council  as 
the  price  of  land  boiight  by  the  council  under  compulsory 
powers  of  purchase,  the  fund  in  court  formed  less  than 
half  the  sum  proposed  to  be  reinvested, 

Held,  that  the  usual  order  must  be  made  as  to  costs, 
following  the  form  appearing  on  p.  2467  of  Seton's  Forms 
of  Judgments  and  Orders,  no  special  provision  being 
made  fur  the  apportionment  of  the  surveyor's  and  con- 
veyancing fees. 

Summons. 

This  summons  was  adjourned  into  court  to  be  dis- 
posed of  on  a  question  of  costs  alone.  The  summons 
was  issued  under  the  following  drcnmstanoes : 

On  the  4th  of  February,  1902,  the  London  C!ounty 
Council  served  a  notice  to  treat  on  the  trustees 
of  the  will  of  J.  W.  Clark,  with  a  view  to 
acquiring  the  interest  of  the  trustees  in  certain 
property  situate  in  Walworth.  Negotiations  ensued, 
and  ultimately  the  council  agreed  to  pay  £930  and 
the  costs  of  the  negotiations.  Accordingly  the  sum 
of  £950  was  paid  into  court  on  the  19th  of  July, 
1004,  and  the  trustees  conveyed  their  interest  to  the 
council  by  a  conveyance  dated  the  18th  of  August, 
1904. 


(a.)  Beported  by  F.  Habsinoe  Dalstok, 
Barzister-at-Law 


Esq., 
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HiaH  OOITBT. 


Iir  BK  J.  W.  C1.ARK,  Deoiaskd. 


HlOH  COITKT. 


Od  the  Ith  of  December,  1905,  Ibe  trastMa  con- 
tracted, iubj^ct  to  the  approval  of  the  conrt,  to  bny 
twelve  pieDes  of  land  sitoate  at  Soutbf]<!lds,  with 
twelve  mesRuagfa  thereon,  for  the  price  of 
£2,178  17i.  W.  from  a,  veador  registered  with  sn 
abiolate  title.  The  inveatment  waa,  therefore,  one 
for  which  the  fiindi  ware  provided  partly  from  a 
fund  in  court  and  p&rtlf  from  moaej  in  the  hands 
of  the  tnutees. 

The  trustees  issued  a  sammoiis  asking  {iiUfr  alia) 
that,  pursuant  to  eection  SU  of  the  hxtidt  Clauses 
Cousolidation  Act,  1815  (8  &  9  Viot,  c.  IS),  the  coimoil 
might  be  ordered  to  pay  to  tbe  applicants  their  costs 
aa  thereby  provided  for  including  therein  all  reason- 
able charges  and  expenses  of  mid  incident  to  thu  eaid 
investment  in  the  purchase  of  the  said  hereditiinenta 
and  of  this  application  and  of  all  prooeeriiugs  relating 
thereto,  such  cotts,  charges,  aud  expenses  to  be  taxed 
by  tbe  taxing-master  in  ottse  tbe  parties  ditferedi 

Tbey  desired  that  thn  ordnr  as  to  costs  made  upon 
their  application  should  follow  the  form  appealing 
on  p.  2457  of  Seton's  Forms  of  Judgments  tiud 
Orders,  tjth  edition. 

It  was,  on  the  other  hand,  submitted  by  tbe  •ouucil 
that  the  order  as  to  costs  should  take  the  following 
form : 

"  And  it  is  ordered  <hat  it  be  referred  to  the 
taxing-master  to  tax  the  costs  of  the  applicants  on 
this  application,  including  thure'n  all  reasonable 
charges  and  e:t peases  of  and  incidental  thereto  of  the 
investment  of  tbe  anm  of  £2,178  17ii.  tid  in  the 
pnrahaee  of  tbe  said  land  aud  of  obtaining  this  order 
and  of  all  proceedings  relating  thereto,  and  in  such 
taxation  tbe  master  is  to  distinguish  thereupon  th°i 
cotits,  charges,  and  expenseft  of  the  investmeDt  of  tbe 
said  sum  of  £2,178  lis.  Ud.  including  all  ad  valorem 
fees  and  brokerage  and  scale  fees  .  .  .  and  it  is, 
pursuant  to  section  ijO  of  the  1  :aud  Olauties  Consolida- 
tion Act,  18-la,  ordered  that  the  council  do  pay  to  tbe 
applicants  their  costs  of  this  application  to  be  taxed 
as  aforeiaid  and  such  proportion  of  the  costs,  charges, 
and  expenses  so  to  be  distinguished  as  aforesaid  at  the 
amount  of  the  purcbase-mrmey  contributed  by  the 
council  bears  to  the  whole  purchase -money  of 
£2,1781  78.3d. 

Evr,  K.C  ,  aud  E.  S,  Ford,  for  tbe  trustees  of  the 
will  of  J,  W.  Clark. — The  ord^r  as  to  costs  should  be 
as  appears  on  p.  2iol  of  Seton's  Judgments  and 
Orders.  That  form  meets  the  requiremeata  of  tbe 
case,  and  does  not  work  any  iojastice. 

li.  J.  Parker,  for  the  London  County  Council. — 
Beton's  is  not  tbe  only  form  to  be  considered.  The 
form  used  must  depend  upon  what  is  fair  in  tbe 
particular  caae.  Under  tbe  form  in  Seton  tbe  taxing- 
master  would  not  af.porlion  the  fees  of  conveyancing 
coutisel  or  the  surveyor's  fees,  or  the  nos-aale  con- 
veyancing fees  charged  in  tbe  ctse  of  rpgister^d  titles. 
In  this  case  it  would  bo  unreoaotiable  to  adopt  the 
form  gfiveu  ia  Seton.  Why  should  tbe  council  pay  a 
larger  anrveyor'a  fee  because  the  applicants  choose  to 
Increase  t  ,e  purchase  pr.ce  by  adding  money  beyond 
the  funds  in  court?  It  is  unfair  that  the  council 
should  have  to  bear  tbe  whole  of  the  conveyancing 
costs  of  purchasiDg  an  estate  larger  than  th>«  fnnda 
in  court  can  buy  :  Ex  porfci  The  Perpttnal  Curate  0/ 
BiUlox,  37  W.  R.  460,  (1889)  W.  N.  17,  and  In  re 
Fowtr'*  Settiement.  (1878)  W.  N.  205. 

Eve.  E.G.,  in  reply. — When  a  surveyor  charges  a 
■oale  fee,  then  it  is  apportioned  between  tbe  funds  in 
conrt  and  tbe  extra  invested  fuids.  In  this  case  the 
title  is  an  absolute  title  registered  at  the  Land 
Hcgistry,  but  the  conveyancing  counsel  refuse  that 
tltln  and  insifit  on  making  investigation,  thus  cansing 
greater  expense. 


SwiXF*s  Eady,  J. — This  is  an  applisatioii  for  re- 
investment in  land  of  tbe  proceeds  of  land  taken  by 
the  Lon'lon  County  Council.  The  sum  proposed  t« 
be  invested  is  over  £2,000.  so  that  the  money  paid 
into  court  by  the  London  County  Cottnoil  amounts  to 
less  than  half  that  sum,  the  remainiug  part  of  it 
being  provided  by  the  applicants  themselves.  The 
only  question  now  to  be  ana  were  d  is,  what  order  is  to 
be  made  in  respect  of  cists?  The  practice  in  such 
cases  is  well  settled,  and  it  follows  tbe  order  found  on 
p.  2157  of  Beton's  Forms  of  Judgwenla  and  Ordera 
(6tb  ed  ).  That  form  is  adapted  to  cases  where  part 
only  of  the  pnrchaae-money  is  provided  out  of  funds 
in  court.  The  taxiog-maiter  is  not  to  allow  costs 
incurred  in  a  purchase  a  a  far  as  they  are  occasioned 
by  the  purchase-money  exceeding  tbe  fund  in  court : 
see  In  re  Mttropolitan  Railway  Co.  v.  QonviUe  and 
('aim  Cullrgt,  Cambridge,  before  Kay,  J.,  at  chambers, 
March  24th,  1887.  A  memorandum  of  the  practice  was 
prepared  by  one  of  tbe  registrars,  and  submitted  to 
Kay,  J,,  and  he  adopted  the  pricciple  embodied  in  it. 
That  owe  was  followed  by  Chitty,  J.,  in  Retj.  v.  Thi 
CorpnraVnn  of  t'arlUh.  There  is  a  different  form 
of  order  fur  use  in  cases  where  the  applicant  provided 
part  of  the  purchoso-money  from  that  which  is  to  be 
uaed  in  cases  where  different  companies  contribute 
the  whole  of  the  purchase-money.  In  such 
cues  as  th^  present  the  practice  is  thit  when  the 
purchase -money  exceeds  the  fund  in  court  and  the 
applicant  provides  the  balance  the  undertakers  have 
to  i>sy  the  whole  of  tbe  costs  except  in  so  far  as 
they  have  been  increased  by  the  fact  of  the  outside 
purchase-money  exceeding  tbe  fund  in  court.  lu  this 
pirticular  case  it  has  been  said  thit  the  rule  miy 
cause  hardship  by  throwing  upon  the  council  the 
burden  of  a  large  part  of  the  surveyor's  fee  and  the 
coata  of  coDvcyancing.  The  council  urge  that  they 
should  have  to  bear  only  an  amount  in  proportion  to 
tbe  fund  paid  into  court,  and  that  under  the  usual 
order  the  taxing- master  will  not  apportiou  these  feet 
and  c^sts.  Thara  may,  however,  be  cases  in  which 
there  would  be  no  upcessity  for  employing  a  surveyor 
but  for  the  fact  of  a  part  of  the  purchase- money 
being  in  court. 

On  the  otbi-r  baud,  it  is  certainly  ditHjuU  to  aay 
that  tbe  fees  sboukl  not  bs  apportion >>d  when  the 
purchase- money  is  large  and  the  fund  in  court  10 
small  in  proportion  that  it  woald  be  etiunlled  by  the 
fees. 

There  may,  of  course,, be  extreme  ooHei  in  either 
direct'On,  but  I  am  not  prepari?d  to  say  that  tbe  form 
which  has  been  iu  use  for  ss  many  years  works  any 
injuatica.  In  my  opinion  it  would  be  impracticable, 
and  provocative  of  additional  expense,  for  the  ques- 
tion as  to  what  is  the  proper  order  to  make  in  view 
of  costs  incurred,  and  how  such  costs  should  be 
opportioned,  always  to  by  entered  into  by  the  judge. 
\'.  is  always  open  for  any  party  aggrieved  by  taxa- 
tion to  take  out  a  summons  to  review  taxation,  but 
all  those  ma'.ters  oE  detail  properly  belong  to  tbe 
province  of  the  tsxiug- master,  "The  order  will  there- 
fore be  mode  as  in  the  form  givea  in  Seton  and 
already  referred  to. 

Solicitors,  BartheU,  Wildi,  ifc  Co, ;  Seagtr  Berrjf. 
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High  Cotibt. 


Is  BS  BBITIBH  POWXB  TBAOIIOIT  A5D  LlOHTIKG  Co,  (LnilTID}. 


High  Oottbt. 


Chan.  Div.     | 
Warriogtoo,  J. } 


Jan.  24,  25,  26 ;  Feb.  6. 


In  re  Bbitish  Fowkb  Tbaotion  amd  Liohtino 
Co.  (Limitbd). 
HAjjfAX  Joist  Stock  Baskisg  Co.  (Limited)  v. 
Bbitish  Poweb  Tbaotios  asi>  Liohtiso  Co. 
(Limited),  (a.) 

Company — Beeeiver  and  manager — Debenture- holder$' 
action  —  Exprett  authority  to  borrow — Borrowing 
beyond  amount  authorized — Right  to  indemnity  out  of 
a$$et» — Bights  o/ereditort  of  the  receiver  and  manager, 

IF.  wat  appointed  receiver  and  manager  of  the  under- 
taking and  property  of  a  company  in  an  ordinary 
dfbenture-hotdere'  action,  and  by  an  order  of  the  court 
fie  was  authorized  to  borrow  on  mortgage  of  the  attett  of 
the  company  a  turn  f.o(  exceeding  £3,000  and  intereet. 
W.  carried  on  the  butineu  and  borrowed  the  £3,000  for 
the  purpoufrom  hit  banJcere,  B,  Jb  Co.  In  addition,  and 
without  any  further  authority  from  the  court  for  the 
tame  purpoie,  he  borrowed  £1,500  more  from  hit  bankert, 
and  alto  incurred  debit  and  liabilitet  to  other  creditort. 
TJie  company  wat  in  courte  of  liquidation  under  an  order 
of  the  court.  W.  b»cam»  bankrupt,  and  a  new  manager 
teat  appointed.  The  creditor!  of  W.,  in  right  of  hit 
indemnity,  claimed  to  be  paid  out  of  the  atiete  of  the 
company  in  priority  of  the  daimt  of  the  dehtnture- 
hotaert. 

Held,  that  the  order  authoriting  the  limited  borrowing 
uat  intended  to  limit  the  general  authority  of  W.  to 
borrow  at  tuch  manager,  and  that  having  incurred  lia- 
bilitift  exceeding  that  limit  without  Tuiving  obtainid  the 
previout  authority  of  the  court,  he  wat  not  entitled  to  be 
be  indemnified  against  them  unlett  he  could  show  that, 
having  regard  to  all  the  eireumitancea  under  which  they 
were  incurred,  he  wat  justified  in  incurring  them  with- 
out first  obtaining  leave ;  that  what  eireumstanee*  would 
juttify  the  conduct  of  a  managrr  in  so  increasing  such 
liabilitiei  without  leave  could  not  be  defined  in  general 
terms,  except  that  it  toould  not  be  enough  to  show  that  the 
expenses  or  liabilities  were  incurred  bon&  fide  and  in  the 
ordinary  course  of  business  ;  and  consequently  the  claim* 
of  the  creditors  were  referred  to  the  registrar  to  be 
examined,  having  regard  to  the  cAove  dedaraiion. 

Summons. 

This  was  a  summons  taken  out  by  the  plaintifis  in 
the  action,  which  was  an  ordiuirj  debanture-holder's 
action,  for  {lurpose  of  ascertaining  whether  a  xeoeiTer 
and  mmnager  appointed  in  the  action  was  entitled  to 
be  indemnified  out  of  the  assets  of  the  company  in 
respect  of  debts  and  liabilities  incurred  by  him  in 
carrying  on  the  business  of  the  company  in  excess  of 
the  amount  which  he  had  been  expressly  authorized 
by  the  court  to  borrow. 

On  the  answer  to  this  question  depended  whether  the 
crelitors  of  tbe  manager  in  respect  of  such  debti  and 
liabilities  were  to  be  paid  out  of  the  assets  of  the 
company,  the  manager  having  become  bankrupt. 

There  appealed  to  be  no  decision  upon  the  question. 
The  summons  asked  in  the  alternative  that  the 
respective  priorities  of  the  dnbentnre-holders  and  the 
several  classes  of  creditors  might  be  determined. 

The  following  are  the  facts  as  stated  by  the  learned 
judge: 

By  an  order  in  the  action  dated  the  27th  of  August, 
1902,  Herbert  Watkios  was  appointed  receiver  of  the 
undertakiog  and  proi>erty  of  the  defendant  company 
and  to  manage  its  business,  but  he  was  not  to  aot  as 
manager  after  the  30th  of  December,  1902,  withont 
the  leave  of  the  judge. 

(a.)  Beported  byNKnLLB  Tzbbittt,  Esq.,  Bar- 
riater-at-Law. 


By  an  order  of  the  2Sth  of  Angunt,  1902,  it  was 
ordered  tba*'.  for  the  purpose  of  paying  the  current 
week's  wages  and  the  amount  due  for  gas,  as  men- 
tioned in  an  affid«vit  of  Mr.  Hodgson  therein  referred 
to,  the  manager  was  to  be  at  liberty  to  raise  on  mort- 
gage of  tbe  aisets  of  the  defendant  company  a  sum 
not  exoteding  £750  at  interest  at  a  rate  not  exceed- 
ing £5  per  oent.  x/tx  annum,  and  that  such  money, 
when  raised,  and  interest  was  to  be  a  first  charge  upon 
the  assets  of  the  defendant  companv  and  all  the  pro* 
perty  and  effects  inulnded  in  the  debentures. 

By  a  further  older  dated  the  4th  of  September, 
1902,  it  was  ordered  that  tbe  manager  wat  to  be  at 
liberty  to  raise  on  mortgage  of  the  assets  of  the 
defendant  company  such  a  sum  as  with  the  sum  of 
£750  in  the  order  of  the  28th  of  August,  1902, 
referred  to  would  not  exceed  £3,000,  with  interest  at 
a  rate  not  exceeding  £5  per  cent.  i>er  annum,  and  it 
W4S  ordered  that  such  money,  wbe3  raised,  and 
interest,  was  to  be  a  first  charge  upon  the  assets  of 
the  defendant  company  and  all  property  and  effects 
included  in  the  debentures.  This  order,  as  well  as 
that  of  the  28th  of  Aug^t,  was  made  upon  the 
affidavit  of  Mr.  Hodgson  ;  and  from  that  it  appears 
clearly  that  except  the  £750  mentioned  in  the  order  of 
tbe  28th  of  August  the  money  was  required  for  the 
ordinary  current  expenses  of  carrying  on  the  business 
of  the  company. 

On  the  4th  of  September,  1902,  a  petition  for 
winding  up  the  company  was  presented,  upon  which 
a  winSog-up  order  was  made  on  the  16th  of 
December,  1902.  Meanwhile  judgment  was  obtained 
in  the  aotion  on  the  29ti  of  November. 

On  tbe  15th  of  December  leave  was  given  to  the 
manager  to  carry  on  the  business  till  the  13th  of 
January,  1903,  and  on  the  14th  of  January,  1903, 
further  libertv  to  carry  on  the  business  for  a  period 
of  three  months  was  given.  Each  of  the  applications 
on  which  leave  was  so  given  was  supported  by  an 
affidavit  of  the  manager. 

No  application  was,  on  either  of  these  ociiasions,  or 
at  any  other  time,  made  for  leave  to  borrow  any 
further  sum  or  to  incur  any  further  liability. 

On  the  1 1th  of  February,  1903,  an  order  was  made 
by  which,  after  stating  that  Herbert  Watkins  desired 
to  retire  from  his  office  of  receiver  and  manager,  and 
he  consenting  to  the  order,  one  Qeorge  Pepler  Norton 
was  appointed  receiver  and  manager,  and  it  was 
ordered  that  he  should  forthwith,  out  of  any  assets 
coming  to  his  hands,  other  than  money  borrowed  by ' 
him  for  payment  of  wages  as  thereinafter  authorized, 
pay  the  debts,  if  any,  of  the  company  which  might 
have  priority  over  the  claims  of  the  debentiu«* 
holders,  and  make  provision  for  paying  the  liabilities 
properly  incurred  by  the  said  H.  Watkins  as  receiver 
aoa  manager.  By  the  same  order  Watkins  under- 
took within  ten  days  to  lodge  his  first  and  final 
account.  The  order  contained  other  directions  not 
material  for  the  purposes  of  tbis  judgment. 

On  the  13th  of  February,  1903,  Watkins  left  the 
country  and  took  with  him  £465,  the  moneys  of  the 
company,  insisting  that  he  was  entitled  to  retain  that 
snm  for  his  indemnity.  Watkins  did  not  lodge  his 
account  as  directed  by  the  order  of  the  11th  of 
February,  1903,  and  on  the  2ud  of  March,  1903,  tbe 
registrar  directed  the  new  receiver  to  make  out  such 
an  account  of  tiie  receipts  and  payments  of  Watkins 
as  he  could. 

By  an  order  of  the  10th  of  March,  1903,  it  was 
ordered  that  the  new  receiver  and  manager  should  be 
at  liberty  to  raise  on  mortgage  of  the  assets  of  the 
defendant  company  such  sum  or  sums,  not  exceeding 
in  all  £1,000,  as  he  might  think  necessary,  with 
interest  as  therein  mentioned,  and  that  such  moneys 
,  when  advanced  with  interest  should  be  a  charge  on 
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the  asieis  of  the  defendant  company,  rinluD^  imme- 
diately after  any  moneys  [not  exceodiag  mall  £3,000) 
borrowed  by  the  said  Herbett  Watkins  iiuraiiant  to 
the  leave  given  to  him  by  the  orders  of  the  28th  of 
August,  1902,  and  the  -Ith  of  September,  1902  ;  but, 
subject  to  the  diroutioa  as  to  the  priority  of  the  sum 
or  sums  thereby  authorized  to  be  borrowed  therein- 
before contained,  the  order  to  be  without  prejudice  to 
any  right  of  Barclay  &  Co.  (Limited)  to  obtain 
repayment  out  of  the  asset)  of  the  defendant  com- 
pany in  priority  to  the  debenture- holders  of  any  snm 
in  excess  of  the  said  sum  of  £3,000  which  they  might 
have  lent  to  the  said  Herbert  Watkins  as  leeeiver 
and  manager.  Barclay  &  Co.  weru  the  bankers  of 
the  former  manager,  and  he  had  borrowed  from  them 
the  £3,000  authorized  by  the  order  of  the  4  th  of 
September,  1902,  by  means  of  »u  overdraft.  He  bad 
overdrawn  bis  account  to  the  extent  of  £l,d00  ii 
addiuon.  It  is  this  excess  in  the  overdraft  to  which 
the  order  refers.  On  the  5th  of  May,  1903,  the 
account  of  the  receipts  and  paymenti  of  Watkins  tn 
prepared  by  Norton  under  the  diiections  given  on  the 
2nd  of  March  w«9  filed,  whereby  it  appee.red  that  the 
total  overdraft  waa  £4,300,  and  that  there  weip,  in 
addition,  outstanding  debts  to  a  cou'-iderable 
amount.  Subsequently  directioas  were  given  for  the 
winding  up  of  the  buidnc es  and  a  sale  of  the  assets. 
These  are  now  represented  hy  a  sum  of  about  £S,TOO 
Consols  and  a  sum  of  ab  tut  £.>0  cash  in  court.  By 
an  order  dated  the  19th  of  July.  1904,  two  inquiries 
were  directed— tirst,  what  creditors  there  are  in 
retpect  of  debts  and  liabilities  incurred  by  Watkins 
as  receiver  and  manager,  and  what  are  the  amounts 
due  t)  such  crfditors  respectively ;  and,  secondly, 
whether  the  said  Herbert  Watkins,  as  such  receiver 
and  manager,  is  entitled  to  be  indemnified  out  of  the 
assets  of  the  defendant  company  in  respect  of  the 
■aid  debts  and  liabilities  or  any  of  them,  and,  if  so, 
to  what  extent.  By  an  order  of  the  'iCth  of  July, 
1904,  it  was  declared  thst  Barclay  &  Co.  w*re 
entilJed,  in  ptiority  to  all  tlie  holders  of  deben- 
tniea  iisned  by  the  defendant  company,  to  a  charge 
on  the  assets  of  the  defendant  company  for  £3,000 
with  interest  as  therein  mentioned,  being  the  amount 
borrowed  in  pursuance  of  the  orders  of  the  28th  of 
August,  1902,  and  the  *th  of  Sepi  ember.  1902;  but 
that  order  was  to  be  without  prejudice  to  any  qnea- 
titiU  as  between  Barclay  &  Cj.  and  the  creditors  in 
the  order  mentioned,  whether  the  charge  thereby 
dedared  was  in  priorily  to  any  right  of  indemnity  out 
of  such  assets  to  wbich  the  said  Herbert  Watkins 
might  bs  fouud  to  be  entitled,  and  also  to  the  rights,  if 
any,  of  his  creditors  ckiuuog  the  benefit  of  any  such 
indemnity,  and  also  without  prejudice  to  the  right,  if 
any,  of  Barclay  &  Co.  to  claim  the  beneiit  of  such 
in  demn  ityasoueofstichcreditors.  Undectheinqairy 
diri-ct^d  by  the  order  of  the  1 9  th  of  July,  1904,  claims 
bive  been  carried  in  for  sums  amounting  to  upwards 
of  £6,000  in  addition  to  the  authorixed  sum  of  £3,000. 
Watkins  has  returned  to  this  country  and  has  been 
adjudicated  iianhrupt.  It  was  thought  convenient 
that  the  court  should  settle  the  principle  upon  which 
this  alleged  right  of  Watkini  to  an  indemnity  and  the 
uoiuequeat  right  of  his  creditors  to  be  paid  out  of  the 
aMets  of  the  company  should  be  dctcmtitied  before 
the  registrar  proceeds  to  consider  the  details  of  the 
ieveralclaims.  The  present  summons  was  accordingly 
issaed  by  the  plaiutiff  bank,  which  were  holders  of 
tbo  above-named  company. 

Norton,  K.r,  and  P,  Whelrr,  for  the  plaintiff  bank, 
— The  manager  wa"!  limited  to  borrowing  £3.000. 
He  was  not  entitled  to  exceed  that  amount  without 
obtaining  thtA  authority  of  the  court.  He  tas  there- 
fore no  right  to  indemnity  out  uf  the  assets  of  the 


company  for  anything  more  than  the  £3,000,  at  any 
rate  in  priority  to  the  debenture -hold  era,  Barclay  & 
Co  ,  frona  whom  he  borrowed,  as  to  anything  beynnd 
£3,000,  and  the  other  creditors  to  whom  ha  incurred 
debts  can  only  claim  against  the  assets  through  the 
manager's  right  of  indemnity,  and  as  he  has  no  such 
right  their  claims  fail.  There  is  no  ca?e  directly 
in  point,  but  our  contention  is  consistent  with  the 
authorities.  [They  referred  to  Morris  v.  B/ms,  1 
Ves.  JUQ.  139;  Thomhill  v,  Thornkill,  14  Sim.  600  ; 
Tttslor  V.  yeiit,  37  W.  K.  190,  39  Ch.  D.  63H ;  Bart, 
SoiiU.n.  .fc  H.i>iw,iT,l  V.  Ball.  43  W.  R.  180,  [1895]  1 
Q.  B.  276;  Sird/./.  v.  Hull  ,f;  Co.,  43  W.  R  6H,  [1895] 
2  Ch.  1.]  Ttte  manager  is  personally  liable  for  the 
debts  he  bis  incurrel:   Ex   i>arle  QaHinih  10   Vea. 

no. 

Butk matter,  K.C.,  and  Hon.  Frank  TiatitJl,  far 
Barclay  &  Co.  stated  that  their  dieots  considered  it 
their  interest  to  support  the  view  of  the  plain- 
tiff*. 

Upjohn,  K.C,  and  J.  R.  Alkin,  ioT  creditors. — The 
manager  incurred  the  debts  hand  fl'h  in  the  conduct 
of,  and  for  the  purposes  of  the  current  expenses  of 
the  busicess,  and  of  preserving  the  astets,  and  he 
ought  to  be  indemnified  out  of  them.  He  bad  a 
special  authority  to  borrow  up  to  £3,000,  but  he  also 
bad  a  general  authority  to  borrow  the  moneys 
necessary  for  carrying  on  the  business  which  he  was 
appointed  to  manage,  and  having  done  so,  the  couit 
will  confirm  his  action.  This  principle  underlies 
Striipp  V.  Hall  and  Taylor  v.  Neale. 

They  also  referred  to  Baltfn  v,  Wflijtaood  Coal  an<t 
Iron  Co  ,  33  W.  E.  303,  28  Ch.  B  317  ;  Mrrtei/  Sttel 
and  Iron  Co.  v.  Naylor,  Benzon,  &  Co.,  32  W.  R,  989,  9 
App,  Cas.  434,  438. 

Cave,  K.C,  and  L.  Rihy,  for  other  creditors, 
supported  the  tame  view,  and  referred  ta  Ex.  parlt 
Iz'trd,  31  W.  B.  418,  23  Ch.  D.  75,  and  /«  re  GlM<iir 
Copptr   Mine«,    22    Times  L.   H.    100,  W.  N.  (1905), 

p,  172. 

yorinn,  in  reply,  referred  to  Ltadham  v.  OKa-ener, 
i  K.  &  J.  45S,  7  W.  R.  Dig.  Ch.  8S,  and  In  rt  Dunn, 
32  W.  B.  34.5,  [1904]  1  Ch.  G4S.  as  cises  where  a 
receiver  and  manager  was  not  allowed  out  of  tha 
assets  costs  and  debts  incurred  by  him  ai  minag^r 

Wabeixotow,  J.— The  law  as  to  the  position  of  « 

manager  appointed  by  the  court,  where  no  special 
provision  is  mide  for  meeting  expenses  and  liabilities 
incurred  by  him,  is  not  disputed,  and  is,  indeed, 
beyond  dispute.  It  is,  on  the  one  hand,  his  duty  to 
carry  on  the  business,  and  for  that  purpose  to  enter 
into  propfr  contract*  on  his  own  responsibdit;^,  and  it 
is,  on  the  other  hand.  Iiis  right  to  be  indemnified  ont 
of  the  assets  against  expenses  and  liabilities  propTly 
incurred  in  the  execution  of  his  duty ;  Burl  v.  littlt, 
[lS9o]  I  Q,  B.,  p.  276,  and  Striipp  v.  Hail,  [1805]  1 
Ch.,  p.  1.  Moreover,  though  I  do  not  find  thia 
aiiywhere  expressly  laid  down,  I  think  that  expenses 
and  hahilirits  bond  fide  incurred  in  the  ordinary 
o  mrse  of  the  business  would  prima  facie  be  treated  as 
having  been  properly  incurred.  But  is  the  position 
of  the  manager  the  same  in  cases  where,  as  here,  he  is 
authorized  to  borrow  a  sum  not  exceeding  a  certain 
limit  for  the  general  purposes  of  the  business  he  is 
carrying  on  '■•  I  say  advisedly,  "  for  the  general 
purjiosoa,"  fur  what  I  am  about  to  say  is  not 
intended  to  apply  to  cases  where  the  authority  to 
borrow  ij  for  some  special  purpose.  The  effect  of 
an  authority  t  j  borrow  for  getierul  [lurposes  i*  t*^ , 
provide  at  the  expense  of  the  parties  interested  in  t^  jg 
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assets  a  special  fund  oat  of  whicli  the  manage  can 
indemnify  himself,  and  the  amount  of  that  fond  is  fixed 
after  conaidering  what  the  patties  interested  state  as 
to  the  requirements  of  the  business.  What  ii  the 
result  as  the  manager's  general  right  to  indemnity  ? 
That  he  is  not  deprived  of  it  altogether  follows,  in  my 
opinion,  from  the  dedsions  in  Blrapp  v.  Bull  above 
te(ttmdta,a,aiInreQl<i$dlr Copper Mine»(190b).  Qnthe 
other  hand,  when  the  court  thus  protects  the  manager 
by  providing  a  special  indemnity,  it  cannot  be  that 
he  is  uevertheless  entitled,  without  any  further 
authority,  to  incur  expenses  and  lialnlities  to  an 
nnlimitcid  extent  and  to  require  ihem  to  be  met  out 
of  the  asiets.  It  seems  to  me  that  the  true  position 
in  these  oases  is  that  the  order  is  intended  to  limit 
his  general  authority,  and  if  he  finds  that  the  fond 
provided  by  the  court  is  not  eujficient,  it  is  his  duty 
to  cause  the  matter  to  be  brought  before  the  court,  so 
titat,  if  it  sees  fit,  it  may  increase  it,  or  give  him 
leave  to  incur  further  expenses  or  liabilities,  which 
oome  to  the  same  thing.  If,  without  such  an 
application,  being  made  he  incurs,  expenses  and 
liabilities  exceeding  tbe  limit,  he  is,  in  my  opinion, 
not  entitled  to  be  indemnified  ag^ainst  them  unless  he 
can  show  that,  having  regard  to  all  the  drcumstanoes 
under  which  they  were  incnnred,  he  was  justified 
in  incurring  them  without  first  obtaining  leave.  If  he 
succeeds  in  showing  this,  then  I  think  the  expenses 
and  liabilities  wotdd  be  properly  incurred,  bat  not 
otherwise.  What  drcumstanoes  would  justify  tbe 
conduct  of  the  manager,  in  so  increasing  such  expenses 
and  liabilities  without  leave  cannot,  I  think,  be 
defined  in  general  terms,  but  must  be  determined  in 
each  particular  cas».  I  will  only  g^y  that  in  my 
opinion  it  would  not  be  enough  to  show  that  the 
expenses  or  liabilities  were  inoumd  bona  fide  and  in 
the  ordinary  course  of  business.  As  regards  autborittes, 
there  is,  in  my  opinion,  none  which  throws  any  light 
npon  the  case.  It  is  irae  thst  in  Strapp  ▼.  BtM  and 
In  re  Olaedir  Copper  Minet  managers  with  special 
powers  to  borrow  were  treatad  as  entitled  to  an 
indemnity  for  expenses  oatside  the  limit ;  bat  in 
ndther  case  was  the  presmit  question  raised ;  and  I 
cannot  but  assume  that  tke  parties  there  did  not 
desire  to  question  the  propriety  of  the  manager's  con- 
duct in  inourriog  such  expenses.  It  was  argued  that 
the  rights  and  duties  of  the  manager  wer<«  fixed  once 
fora'l  by  the  original  order.  I  cannot  take  this  view. 
It  seems  to  me  that  the  court  can  at  any  time  limit 
the  authority  of  its  own  officer.  The  result  is  that  it 
is  still  open  to  the  manager,  and  through  him  to  tbe 
claimants,  to  Rhow  th«t  his  liabilities  to  the  latter 
were  properly  incurred  so  as  to  entitle  him  to  an 
indemnity,  and  them  to  payment  throagh  him.  I 
was,  indeed,  asked  to  say  that,  under  circumstances 
which  were  put  in  evidence,  the  manager  in  this  par- 
ticular case  was  entitled  to  no  indemnity  at  all.  I 
cannot  come  to  this  oonolnaion;  and  I  think  it  bet'er 
not  to  discuss  the  evidence,  inasmuch  as  it  will  have 
to  be  gone  into  on  the  examination  of  the  several 
claims  before  the  registrar,  and  I  am  anxious  not  to 
prejudice  questions  tiie  complete  materials  for  dedd- 
ing  which  may  not  be  before  me.  I  propose  to 
declare  that  Herbert  Watkins,  the  late  recdver  and 
manager,  is  f  ntitled  to  be  indemnified  against  those  ' 
debts  and  liabilities  only  (over  and  above  the  per- 
mitted overdraft  of  £3,000)  as  to  which  he  sni^ 
satisfy  the  judge  that,  having  regard  to  all  the  cir- 
cumstances under  which  the  ssme  respectively  were 
incurred,  he  was  justified  in  incurring  them  without 
first  obtaining  the  leave  of  the  judge.  That  part  of 
the  summons  whioh  refers  to  the  priorities  of  the 
severel  dassee  of  creditors  had  better  stand  over  until 
the  registrar  has  dealt  with  the  several  daims  having 
legaiato  the  above  declaration.    The  costs  of  all  the 


parties  of  the  present  application  to  be  allowed  (othe^ 
than  th?  btnlmipt's  trustee)  out  of  the  assets. 

Solidtors,  Jarque*  A  Co.,  tot  Dldtone  &  Aked, 
Halifax ;  Howe  &  Rake,  for  Lwxu,  Hatchineon,  A  Meek, 
Darlington ;  Herbert  Smith  &  Co. ;  TippeUt,  for  J.  W. 
Wall,  Bootle. 


Chan.  Div.     ) 
Warrington,  J.  i 


Jan.  23,  30. 


In  re  Hebcanxile  Liohtebaok  Co.  (Limited),  (a.) 

Taxation  of  coett — Liquidator  of  company — Solieitor  and 
client  costs  —Inclusion  of  taxedparty  and  party  costs- 
Method  of  calculation  of  oncsixth  part — Disburse' 
ments— Professional  charges — Existing  practice  in 
taxing  office— Taxation  of  liquidator's  bill  of  cost* — 
Ord.  65,  r.  27  (38b). 

In  a  hill  of  costs  of  a  retiring  liquidator  to  be  taxed  as 
bttiueen  solieitor  and  client,  costs  which  have  been  already 
taxed  and  paid  as  betwten  party  and  party  are  properly 
included,  and  in  determining  whtthtr  one-sixth  part  of 
the  bill  his  been  disallowed,  these  p>irty  and  party  costs 
must  be  treated  as  part  of  the  bill,  and  in  determining  the 
same  quution  the  professional  charges  are  alone  to  be 
considered,  and  disbursements  should  be  disregarded. 
These  principles  apply  both  to  bills  taxed  under  the 
Solicitors  Acts  and  to  others.  The  existing  practice  of 
the  Taxing  Office  upon  this  question  is  not  in  accordance 
with  the  rules,  ana  is  ineorreet. 

This  was  a  summons  to  review  a  taxation  of  costs, 
which  raise  1  two  important  questions  as  to  what 
ought  to  be  induded  in  such  bills  for  the  purpose  of 
detenmning  whether  one  -sixth  part  of  the  amount  of 
the  Inll  had  been  disallowed  nnder  ord.  6S,  r.  27 
(386). 

The  applisant,  B.  Wood,  was  a  former  liquidator  of 
the  above  company. 

By  an  order  of  the  5th  of  Hay,  1905,  made  in  the 
voluntary  winding  up  of  the  company,  it  was  directed 
that  the  costs,  charges,  and  expenses  of  Mr.  Wood  as 
between  soUdtor  and  client  properly  incurred  in  the 
winding  up  should  be  taxed  and  ascertained  accord- 
iogW,  and  a  new  liquidator  was  a^p3inted. 
.  Mr.  Wood  accordmgly  brought  in  his  bOl,  showing 
in  separate  cilnmns  disbursements  of  £239  3s.  9d. 
and  professional  charges  £563  Os.,  making  together 
£802  123.  6d.  Of  this  amount  two  items  of 
£162  13s.  4d.  and  £9  48.  6d.  (called  in  the  schedule 
of  objections  items  3  and  4)  represented  certain  party 
and  party  costs  of  Mr.  Wood  as  liquidator  whioh  had 
already  been  taxed  and  paid,  and  for  which  he  was 
ready  to  give  credit.  The  sum  of  £162  138.  4d.  con- 
sisted of  £73  17s.  6d.  disbursements  and  of  £88  Ids. 
professional  charges,  and  the  sum  of  £9  4a.  6d. 
consisted  of  £3  3s.  6d.  disbursements  and  £6  lOi. 
professional  charges 

Upon  taxation  of  the  bill  the  registrar  had  struck 
out  these  sums  upon  the  ground  that,  as  they  had 
already  been  taxed  and  paid,  it  was  unnecessary  to 
indade  them.  Having  thus  reduced  the  amount  of 
the  bill,  he  taxed  the  remaining  items,  and  disallowed 
items  amounting  to  £139  2s.  5d.,  consisting  of 
£62  Is.  7d.  disburaements  and  £77  Os.  lOd.  profes- 
sional charges.  Begaiding  all  the  disbnrsements  as 
part  of  the  bill  for  this  purpose,  in  conformity  with 
the  existing  practice  in  the  Taxing  Office,  he  held 
that  more  than  one-sixth  part  had  been  disallowed ; 

(a.)  Keporfed  by  Nbtiixx  Tebbutt,  Esq.,  Bar- 
rister-at-Law. 
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&nd  accordingly,  under  ord.  63,  r.  27  (385),  he  struck 
out  £18  68  f  ir  drawing  and  copying  the  hill  of  oostt 
and  £T  Os.  8d.  for  attending  taxation  (called  items  1 
and  2). 
The  present  auoimang  was  thereupon  taken  oot. 

3",  L.  Wiikiitmn,  for  the  applicant.— Pirat,  the  Bums 
of  £163  138.  4d,  and  £9  43  6d..  party  and  party  ooita. 
were  prop  'rly  inierted  in  the  bill  and  should  not  have 
heen  gtrnck  out ;  and,  secondly,  professional  charges 
only,  and  not  diaburaeineats,  should  have  heen  con- 
gidared  in  deter  mining  whether  the  hill  h»d  been 
reduced  by  one-aixth  patt.  If  this  course  had  been 
adopted  the  amount  disallowed  would  have  heen  less 
than  one-iixth  of  the  bill,  and  consfquentl?  items  1 
and  2  should  haTe  heen  allowed.  As  regards  the 
secnnd  quejtioD,  the  existing  practice  in  the  taxing 
offine  i«  contrary  to  the  rules  and  wrong.  Ord.  6-5, 
r.  27  (ySi),  under  which  the  registrar  proceeded,  and 
under  which  alooe  he  could  disallow  these  i'em", 
applies  to  professional  charges  only,  and  not  to  dis- 
bursements. "Professional  charges  "  cannot  include 
disbursements,  and  the  two  classes  are  contrasted  in 
rule  IRA  of  the  same  order.  In  In,  the  (Inndt  r</  Rof. 
Kfrine-ly,  Catininghain  v,  AI'Dnnagh,  [iU04]  2  Ir,  Rep. 
417,  the  Irish  court  held,  upon  simllw  rules,  that 
professional  charges  only  were  to  b;*  considered.  The 
Holicitora  Act,  1843  (6  &  7  Vict.  o.  73),  in  seclion  37, 
with  reference  to  the  taxation  of  bihs,  speaks  of  "  fees, 
charges,  and  disbursements."  Until  June,  1889, 
when  the  present  suh-rule  was  passed,  disbursementB 
were  expressly  ordered  not  to  be  included,  /n  re 
li'r.mintiit,  11  Beav.  60;),  only  decided  what  were  pro- 
fessional diahursemetrta  and  what  not.  Next  the 
party  and  party  ost^  were  rightly  inserted  in  the 
bill  Theireticslly  the  whole  of  the  items  of  these 
costs  should  be  inaertcd,  but  in  practice  and  to  avoid 
unnecessary  trouble  in  copying  only  the  lump  sum 
ii  put  down ;   fVidhr  v.  La'-.y,  I  M,  &  Q.  54. 

J.  D,  hrnd. — Eulea  ISA  and  27  (386)  were  made  in 
difl'erent  years,  and  the  contrast  bstween  "disburse- 
ments "  and  '  profeaaional  charges  ''  may  not  have 
bet^n  inteoded  in  the  latter  sub- rule.  The  words 
"  e-'tcluiive  of  dishorsements''  which  were  in  the 
former  rule  have  been  umitted,  showing  the  intention 
to  alter  the  rule.  The  practice  of  the  office  of  including 
disburaementa  is  settled  and  should  not  be  disturbed, 
Aa  regards  the  insertion  pf  items  3  and  4  for  party  and 
partf  costs  these  are  iiuit<)  unneuessary,  the  bill  having 
been  already  taxed  and  paid,  and  should  not  be 
inserted  merely  to  prevent  the  operation  of  rule 
27  (344},  Waller  v.  Lacy  was  decided  under  the 
Solicitors  Act,  and  doss  not  apply  to  a  taxation  of  a 
person  not  a  solicitor. 

WARRiNOTOtr,  J.— The  order  is  to  tax,  not  the 
difference  between  the  party  and  patty  and  the 
eolidtor  and  client  coats,  but  the  coata  as  between 
solicitor  and  client,  and  I  should  have  thought, 
indspendentJy  of  authority,  that  this  means  the  whole 
ooata,  and  not  merely  so  much  as  has  not  already  beeu 
paid.  Bat  tb-^  form  in  which  the  bill  has  been  carried 
in  is  in  aoBordancs,  aa  I  understand  with  tha  long- 
established  pr^tice  of  the  toziog  office,  which  practice 
rests  on  the  authority  of  several  cases,  oi'  which  fValler 
T.  Laey,  1  U,  &  O.  o4,  is  an  exiunple  Tindal,  C.J., 
on  this  point  says  (at  p.  69) :  "  The  third  question  is 
whether  the  charges  in  respect  of  extra  costs  are 
sufficiently  stated,  and  it  appears  to  me  th^y  do  not 
oouply  with  the  requisites  of  the  st<4tute.  Those 
charges  by  themselves  ore  not  intelligible  to  the 
officer  of  the  oourt.  An  attorney's  bul,  generally 
speaking,  cugh^  to  give  a  hiatorv  of  the  cause,  so  as 
enab'.e  the  officer  to  judge  of  the  propriety  of  the 
various  items  of  wtuch  it  is  composed ,  but  if  part 


cnly  of  the  charges  are  set  fo:th  he  haa  not  anffict«it 
matcriala  whereon  to  form  his  judgment,     A  delivery 
of  a  bill  containing  merely  the  extra  costa  is  certainly 
cot  according  to  the  geuf-ral  practice,  which  is  for  the 
attorney  to  deliver  a  bill  of  the  whole  co«t«,  giving 
lis  chent  credit  for  the  sum  that  has  been  received. 
Here  these aepara'e and  disjoined  items  do  not  fumiah 
the  necessary  informati  m,  and  are  consequently  not 
a    sufticient    compliance    with     the    statute,    which 
requires   a  bill   to   bo  delivered  for   the  [  urjvose  of 
enabling  the  client,  should  he  think  proper,  to  have 
it  taxed,"     It  has  been  suggested  that  this  and  the 
other    cases    are    confined    to    taxations   under  the 
Solicitors   Act.     1   can    see    nothing   to   limit    their 
application  to  such  iaxBtions,  and  the  reasons  given 
by  Tindal,  C.J.,  apjjly  ai  much  to  taxations  such  aa 
the  present  aa  to   taxa'ions   under  the  Act.    There 
aeems  to  be  no  valid  objection  to  the  mode  in  which  the 
oosta  taxed  and  paid  are  included — viz,,  in  a  lump 
sum.     This  ia    also    in    accordance  with    the   usual 
practice.     For  these  reasons  I  think  the  registrar  was 
wrong  in  the  course  he  took,  and  I  allow  the  objec- 
tion, so  far  as  thfan  items  are  concerned.     The  other 
objection  ia   this:    The   registrttr,    purporting  to  act 
under  ord.  65,  r.  27  ('.iV)),  hns  diaallowed  i he  ( osta  of 
drawing  and  copying  tbe  bill  and  of  attending  the 
taxation,     Ord.  65,  r.  27  {:iSh),  in  aa  follows;  "  If  on 
the  taxation  of  a  bill  of  coats  payable  out  of  a  fund  or 
estate  (real  ct  personal),  or  ou'   of   the  assets  of  a 
company  in  liquidatiou,   the  auiotiut  of  the  profea- 
sioiial  charges  contained  iu  the  bill  is  reduced  by  a 
sixth  part,  no  costs  khall  be  allowed  to  the  sohoitor 
leaving  the  bill  for  taxation,  for  drawing  and  copying 
it,  nor  for  attending  the  taxation,"    The  registrar, 
for   the  purpose  of   arriving  at  the  sixth  part,  bas 
addtid  to  the  professional  charges  the  amount  of  the 
disbursements.     In    dt>ii>g   bo  he    haa    followed  the 
settled  practice  of  the  taxiog  office,  though  I  under- 
stand if  he  had  felt  himself  at  liberty  to  act  on  his  own 
oonstruotion  of  the  ru!e  he  would  have  tiiken  a  dif- 
ferent course.     Is  tba  practice  in  accordance  with  the 
true  con'tmotion  of  the  rule  P    Tbe  question  turns  on 
what  ia  the  meaning  in  the  rule  of  "  the  profrsstonal 
charges  contained  iu  the  bdl."     In  the  aame  otd.  85, 
r.    10,   it  is   provided:  "In  everj'  bill    of  cowta  the 
professional  charges  shall  he  entered  in   a  separate 
column  from  the  disbursements,  and  every   column 
ihsU  he   cast  before  the  bill  is   left  for  taxation." 
This  shows  that  iu  this  order  "  professional  charges" 
has  a  meaning  of  its  own.  distinct  from,  and,  in(l«ed, 
contrasted  with,  "  dishursemenlg  "  ;  and  speaking  for 
myself  I  can  aee  no  doubt  or  ambiguity  in  the  matter, 
and  I  think  the  sixth  should  be  arrived  at  by  taking 
the   " profe'sional  charges"  by  themselvea  witbont 
regarding  the  disbursements.     This  is  iu  accordance 
with  the  Irish  c^e  of  In  tht  Gvods  of  Jioie  Kfiuitdj/. 
As,  however,  I  found  that  the  contrary  practice  was 
established,  I  requested  Master  Sbearme  to  furnish  me 
with  a  meiuorondam  aa  to  its  origin.     This  I  h»v» 
r«ceived.     The  facta  appear  to  be  that  sub -rule  38fc  a* 
first  pub'ished  in    May,    18S<fi,   contained  after  the 
words  "  profs asional  charges"  the  words  "  exduHve 
of  disbursements."      The   words  "  exclusive  of  dia- 
bureements"  were  afterwards  struck  out,  and  the  role 
of  June,  1889  was  signed  as  it  now  appears.     In  my 
opinion,  even  if  I  were  entitled  to  look  at  the  mle  of 
May,  1869,  in  order  to  construe  the  rule  now  in  force 
(which  I  do  not  think  I  am),  it  would  not  help  me. 
The  words  omitted  did  not  really  alter  the  sense,  and 
I  could  only  cor  elude  that  the  committee  struck  theiu 
out  aa  redundant  and  in  the  interests  of  gcod  drafts- 
manship.    But  I  am  fll«o  informed  by  the  taxing- 
masters  that  the    Incorporated  Law    Society  made 
reprtsentatioLS  to  the  Lord  Chancellor  upon  the  rule 
as  first  drawn,  with  the  object  of  having  dishur»*ment» 
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inolnded  for  the  pnipoae  of  arriTing  st  the  sixth,  and 
that  the  intention  of  the  Bale  Committee  in  altering 
the  rulea  was  to  give  effect  to  these  representationB. 
These  a'e  matters  to  which  I  am  not  entitled  to 
listen.  I  most  take  the  rale  as  it  standi  and  lay  what 
it  means.  As  to  this  I  have  already  expressed  my 
▼iew,  and  I  most,  therefore,  allow  this  objection  also, 
and  refer  the  taxation  back  to  the  registrar  accord- 
ingly. I  need  not  say  that  I  have  been  relaotant  to 
interfere  with  a  practice  which  has  been  so  long 
established ;  bat  when  there  is,  aa  I  think,  a  plain 
constmotion  of  a  mle.  I  consider  it  my  duty  to  give 
effect  to  it  If  the  role  so  construed  is  not  in  accord  - 
aoce  with  the  intention  of  the  Bale  Committee,  it  is 
open  to  them  to  alter  it. 

Solicitors,  Atkinson  A  Dretter ;  WalUr  D.  Slyer. 


K.  B.  DiT.  ) 

(Lord  Alverstone,  L.C.J.,  and  |  Feb.  27. 

Bidley  and  Darling,  jj.)      ) 

Cbockib  v.  Matob,  &o.,  of  Pltuocth.  (a.) 

Local  authority  —  Education  authority  —  Salvrirt  of 
teaehtrt — Control  of  managers  by  education  authority 
— Privity  of  contract  Muxen  teacher  and  education 
authority^Edueation  Act,  1802  (2  Ed.  7,  c.  42), «.  7. 

A  teacher  who  hat  been  engaged  by  the  managtrt  of  a 
school  nuiintained  but  not  providtd  by  the  local  educa- 
tion authority,  cannot  sue  the  local  educationaiUAorily  to 
recover  unpaid  salary,  there  being  no  priuity  of  contract, 
although  the  local  education  authority  may  have  always 
paid  the  salary  direct  to  the  teacher  up  to  the  period  in 
dispute. 

Appeal  from  the  Connty  Court  of  Deronihire, 
holden  at  Plymouth. 

By  an  agreement  of  the  22nd  of  March,  1899,  the 
plaintiff  was  engaged  by  the  managers  of  Compton 
tiohool,  Plymouth,  as  assistant  schoolmistress  at  a 
salary  of  j£dO,  increasing  to  £80,  subject  to  three 
months'  notice  on  either  side. 

The  1st  of  April,  1909.  was  the  day  appointed  for 
the  coming  into  operation  of  the  Education  Act, 
1902.    New  managers  were  duly  appointed,  and  the 

glaintiff  continued  to  give  her  services  the  same  as 
eretofore. 

The  local  education  authority  paid  the  salaries  of 
the  teachers  direct. 

On  the  4th  of  August,  1903,  the  following  resolu- 
tion was  passed  by  the  local  education  authority : 
"Beeolved,  that  the  marriage  of  principal  and 
assistant  mistresses  in  provided  and  non-provided 
schools  shall  be  equivalent  to  th'ee  months'  notice  to 
terminate  the  eng^agement," 

On  the  nth  of  August,  1903,  the  following  letter 
was  sent  by  the  tr^wn  clerk  to  the  managers  of 
Compton  School:  "I  beg  to  inform  you  that  the 
authority  have  decided  that  the  marriage  of  principal 
and  assistant  mistresses  in  future  shall  be  equivalent 
to  three  months'  notice  to  de'ermine  the  agreement." 

No  express  notice  of  this  resolution  was  given  bv 
the  authority  to  the  plaintiff,  although  she  heard  of 
it  from  an  outside  source. 

The  plaintiff  married  on  the  9th  of  August,  1904. 
She  had  from  the  1st  of  April,  1903,  to  the  30th  of 
November,  lk04,  been  paid  her  salwy  by  the 
authority. 

On  the  30th  of  November,  1904,  she  reoeived  the 

(a.)  Reported  by  Mavbiox  N.  Dbuoqozb,  Btq., 
Barriater-at-Law. 


following  letter  from  the  town  clerk:  "1  beg  te 
inform  you  that  the  three  months'  notice,  to  which 
under  the  regulations  vour  marriage  was  equivalent, 
having  now  expired,  ute  ssbury  sent  herewith  will  be 
your  final  payment  as  a  teacher  on  the  staff  of  the 
Compton  Mixed  School." 

T(>e  plaintiff  continued  to  teach  down  to  the  month 
of  Apiil,  and  it  was  in  respect  to  the  salary  for  this 
period  that  she  sued  the  local  education  authority. 

The  county  court  judge  gave  judgment  for  the 
plaintiff. 

Toe  defendant  now  appealed. 

Education  Act,  1900,  s.  7,  sub-section  1 :  '*  The 
local  education  authority  shall  maintain  and  krep 
efficient  all  public  elementary  schools  within  their 
area  which  are  necessary,  and  have  the  control  of  all 
expenditure  required  for  that  purpose  other  than 
expenditure  for  which,  under  this  Act,  pro- 
vision is  to  be  made  by  the  managers;  but 
in  the  case  of  a  rchool  not  provided  by  them 
only  so  long  as  the  following  conditions  and 
provisions  are  complied  with :  (a)  The  managers  of 
the  school  shall  carry  out  any  directions  of  the  local 
education  authority  as  to  the  secular  instruction  to  be 
given  in  the  school,  including  any  diiection  with 
reepect  to  the  number  and  educational  qualiii>»itions 
of  ihe  teachers  to  be  employed  for  such  instruction, 
and  for  the  dismissal  of  any  teacher  on  educational 
grounds ;  and  if  the  managers  fail  to  carry  oat  any 
such  directions,  the  local  authority  shsdl,  in  addition 
to  their  own  powers,  have  themselves  the  power  to 
carry  ont  the  direction  in  question  as  if  they  were  the 
maoagers ;  but  no  direction  given  under  the  provision 
shall  be  such  as  to  interfere  with  reasonable  facilities 
for  religious  instruction  during  school  hours."  Sub- 
section 3 :  "If  any  question  arises  under  this  section 
between  the  local  education  authority  and  the 
managers  of  a  school  not  provided  by  the  authority 
that  question  shall  be  determined  by  the  Board 
of  Education."  Sub-section  7:  "The  managers  of 
a  school  maintained  but  not  provided  by  the 
local  education  authority  .  .  .  shall  (subject  to 
the  powers  of  the  local  education  authority  under  this 
section)  have  the  exclusive  power  of  appointing  and 
dismissing  teachers." 

Bawlinson,  K.C.  {U.ickenzie  with  him). — Admitting 
that  the  contract  witJi  the  old  managers  continues 
with  the  now  managers,  still  the  contract  is  with  the 
managers,  not  the  local  authority.  The  local 
authority  may  be  under  a  statutory  obligation  to  pro- 
vide funds  for  the  managers,  but  that  would  not 
inure  to  the  benefit  of  a  third  party.  There  is  no 
priority  of  contract  between  the  local  authority  and 
the  teacher.  It  is  true  the  local  authority  has  paid 
the  salary  direct,  but  there  is  nothing  in  the  Act  to 
compel  it  to  do  so ;  it  need  only  put  the  managers  in 
fan&.  The  managera  could  not  bring  an  action 
themselves  against  the  local  authority  but  would 
have  to  proceed  as  provided  by  section  7,  sub-section 
3,  and  section  16:  Toung  v.  Uuthbtrt,  22  T.  L.  B. 
262.  Secondly,  if  the  local  authority  is  bound  in  the 
general  oas"  to  the  school  teacher  the  obligation  came 
to  an  end  when  the  managers  did  not  carry  out  the 
direction  open  to  them :  section  7,  sub-section  1  (a). 
Thirdly,  if  tbis  be  an  action  for  services  rendered,  the 
local  authority  has  paid  for  services  rendered  up  to 
the  30th  of  November,  1904,  after  which  date  express 
instructions  were  pven  to  the  plaintiff  that  her 
services  would  no  longer  be  required;  the  local 
authority  could  only  be  bound  from  that  date  by  an 
express  contract  which  would  require  to  be  under 
seaL  Fourthly,  assuming  a  binmng  contract,  the 
plaintiff  was  aware  of  the  "  resolution,"  and  there- 
fore continued  the  contract  with  that  condition  added. 
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Henct!  she  broke  the  contract  herBelf  on  the  ia,j  of 
(he  inarriAge. 

Barhm,  for  the  reipondent.— The  local  authorit;  is 
a  party  to  the  contract,  as  evidenced  by  their  conduct 
— (a)  payment  of  salary,  (?0  the  pissing  of  a  resolu- 
tion to  bind  the  plaintiff.  'The  alleged  dirociiou  was 
no  direction  at  all.  It  waa  not  in  respect  to  an 
"  educational  ground."  The  court  can  construe  the 
lection  to  Mcertain  what  the  Legislature  meant  by  an 
"educational  ground,"  section  7,  sub -section  3 
notwithstanding. 

Lord    ALVWI3T0KB,    L.C.J,— This    is    a   case    of 
extreme    difliaulty,   and  if  the  view  I  take  of  it  is 
not  the   correct  one,  it  should  reoeiva  further  con- 
sideration.   As  far  as  I  am  concerned  we  are  face  to 
fa  :e  with  this  question,  as  to  the  effect  of  section  7. 
Has  the  education  authoriy  to  make  a  perional  contract 
between  itaelf  and  the  teachers :'    After  the  best  con- 
sideration I  can  give  I  am  not  satisfied  that  it  has. 
If  the  statute  to  which  I  am  about  to  r«fer  did  not 
contemplate  the  providing  of  money  by   the  local 
authority  for  the  purposes  of  the  managers,  I  think 
there  would  be  a  great  deal  in  Mr.  Barlow's  point 
that  an  implied  contract  might  be  raised  by  the  mere 
payment  of  money  by  the  education  authority  to  the 
teacher.     In  ordinary  circumstances  there  arises  whit 
has  sometines  been  called  a  novation,  where  it  would 
be  held  that  by  arrange  mpnt  a  parson  not  origin  ally 
a   party  to    the    contract,  in    this   case    the    local 
education  authority   takes  the  place   of  one   of  the 
'Carties  to  the   origiaal  contract,   and  in  his   place 
becomes  bound    to  the    other    party — in    thii    case 
the    teacher.      If  this    case  had  to  be   dntermioed 
solely  by  the««  considerations  we   might  hesitate  to 
reverse  th<!  judgment  of    the   tounty   court  judge. 
If  tbat  were  so  we  should  have  to  consider  the  point 
which  I  do  not  thiok  wm  really  lor  us,  as  to  what  is 
the  effect  as  the  edocation  authority  purpirting  to 
limit  the  employment  of  teachers  upoo  grounds  which 
it  might  he  contended  was  something  other  tbun 
edaoational  qualitiQations.    I  think  we  mast  not  shut 
our  eyes  to  the  scheme  of  this  Act,    This  is  one  of 
those  Acts  of  Parhaments  which  should  bs  contidered 
as  far  as  possible  in  respect  to  its  intention  and  we 
ought  to  give  effect  to  the  provisions  from  a  reason- 
able point  of  view.     It  was  from  such  a  point  of  view 
that  we  have  expressed  our  opinion  in  respeat  to  an 
Act  of  Parliament  a  little  time  ago,  and  the  same 
obsfirvatioii  applies  to  othi<r  cases  which  have  come 
before  us.     Now,  at  the  time  this  Act  was  passed 
there  were  teachers  who  had  contracts  with  managers 
nndiT    ordinary  private  contracts.      The    managers 
would    he     responsible    for     the    payment    of     the 
salaries    and  would   meet    the    expenditure   out   of 
the  Oovernmeat  grant  or  from  other  sources  where 
the  Hhools  were  supported  by  voluntary  contribu- 
tion;  but  the  persons  liable  to  pay  would  be  the 
managers.      Now    this    Act    of    Fartiament    oomes 
in  and  makes  certain  changes,  which  are  referred  to  in 
this  case  before  us.      WhUst    it  leaves  to  the  old 
managers  the  duty  of  keeping  the   school  in  order 
such  aa  repairing  the  schoolhouse  and  other  matters, 
it  takes  away  from  them  the  obligation  to  provide  the 
funds.     We  have  to  consider  whether  it  is  a  neoessary 
consequence  of  the  provisions  regardiag  the  finding 
of  the  funds  tbat  the  State  has  therefore  created  a 
contract  between  the  edncational  authority  and  the 
teacher  or  whether  it  has  imposed  a  statutory  obliga- 
tion upon  it  to  pay  the  salary  of  the  teacher.     I  am 
not  dealing  wiih  tho  form,  but  with  the  substance. 


most  is  this:  Does  not  this  statute  show  tbat  there 
was  a  duty  upon  the  educational  authority  to  pay  a 
properly  appointed  teacher,  lind  this  might  be  put  as 
an  action  alleging  a  new  appointment  by  the  managers, 
the  rendering  of  services  under  that  appointment,  and 
the  obligitiua  of  the  local  tducation  authority  to  pay. 
If  the  effect  of  this  statute  is  that  these  allegations 
could  be  established  I  think  that  this  action  might  be 
maintaioed  and  the  plaintiff  entitled  to  recover.     I 
think  the  declaration  oould  be  so  framed.     Without 
repeatiog  myself,  but  bearing  in  view  what  was  the 
exiitiug  state  of  things,  what  has  section  7  proriJed  ? 
Apart  from  the  direction   of  novation,  Mr,  Barlow 
must  fitid  an  obligation  to  pay  personally  tha  teaoher 
in  section  7.     The  first  words  upon  which  he  relies 
are  "and  have  the  control   of  all  the  expenditure 
required  for  that  purpose  other  than  eiponditure  for 
which,  under  this  Act,  provision  is  to  he  msd?  by  the 
miinagers " ;    that    refers  to    what  I  have  already 
stated — vij!.,    provid-ng  sch  ol  accommodation   and 
other  matters.     Therefore  the'^e  particular  words  do 
not  help  him  at  all.     [Hia  lordabip  then  read  section 
7  (1)  (a),]     It  must  he  stated  in  Mr.  Barlow's  favour 
that  if  and  although  the  tsacher  be  appointed  by  the 
manag-rs  and  the  managers  do  not  dismiss  thi^  teacher 
on  "  educational  ground?,"  the  education  authority 
can  so  dismiss  him.    Then  corner  *ub-section  3.  as  to 
which   I   shall   say  a  word  litter   on  as  to  disputes 
between    the     1ol'»1    educa  ion     authority    and    the 
managers  as  to  whit  is  an   "tducationat  ground." 
The  cornea  sub-iection   7.      [His   lordship  read  it.] 
The  power  of  appointing  teactiers  carries  with  it  the 
power  to  fix  tho  salary  to  be  paid  by  the  mMiagers, 
and  although  I  do  not  attach  tto  much  importance 
to  the  practice  under  the  Act,  it  is  a  fact  that  the 
contracts  are  made  by  the  managers.     Ther<^fore,  it 
seems  to  me,  the  ijtattite  recognizes  the  appaititment 
by  mansgers,  inv.dv  njt  the  duty  of  paying  the  salary 
and  tho  dismissal  by  the  managers.     It  seems  to  me 
to  he  recognised  by  the  statute  that   the  ordinary 
contractual  rel»1ioQships   were  to  remain   as  before 
the  Act.     Then  the  words  "  have  the  control  of  all 
the  expenditure  require!  for  that  purpow,"  and  I 
assume  to  these  words  be  added  the  following  ' '  of 
paying  the  teauher."     Would  such  words  be  suffioient 
to  give  effdct  to  an  implied  contract  betwean  the  eduoA- 
tiou  authority  and  tbc  teacher.     I'l  my  opinion  they 
would    not.       I    think    they    point    dearly   to  the 
eipendituire  under  their  oontrol  ;  to  provide  sufficient 
funds  to  meet  the  demands  of   the  managers.     Tbe 
section  indicates  that  the  cduKition  authority  is  the 
paymagt>r  of  the  teachers  ia respect  of  contracts  made 
betwe*n  tho  managers  and  teachers,      Therefore,  it 
seems  to  me.loaking  at  the  existing  state  of  things  and 
the  changes  made  by  the  Act,  that  there  is  not  suttiitient 
evidence  io  the   Act  of   Parliament  to  displace  the 
prima  /na't  inference  that  the  contract  was  in  fait 
made  between  the  managers  and  the  teachers.    There 
is  not  snflicieut  evidence  that  it  is  correct  to  take  tbe 
view  th*t  this  statute  meant  the  duty  to  he  upon  the 
education  authority  to  pay  the  teachers,  which  c^uld 
be  enforced  by  the  teacher  by  action. 

One  word  on  the  othf  r  point,  which  does  not  Arise 
after  the  decision  I  have  come  to,  hut  as  at  present 
advised  it  seems  to  me  that  a  question  between  the 
educational  authority  and  the  managers  touching  the 
qualifications  of  a  particular  teochiT  from  an  educa- 
tional point  of  view  is  a  matter  to  be  decided  under 
section  7,  sub- section  3,  and  not  a  matter  which  can 
be  raised  in  a  court  of  law  I  come  to  the  conclusion 
u  that  tbii  action  fails  on  the  ground  that  there  is  no 
I  I  privity    of    contract    by    operation    of    the    statute 


Fx'ilude  the  case  of  a  contract  between  the  teaoheraad  I  between  the  teacher  and  the  education  authority,  and 
the  education  authority  where  the  facts  clearly  show  I  that  the  mere  payment  is  consistent  with  the  duty 
a  contract  batwcen  them  ;  the  case  which  presses  me  kthat  the  education  authority  has  to  discharge  and  ii 
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not  sufficient  to  establish  privity  of  oontntot  so  as  to 
enable  the  teaoher  to  recover  in  this  action.  There- 
fore, thoagh  the  point  is  a  difficult  one,  the  appeal 
must  be  ^owed. 

BlOLBT,  J. — I  most  say  that  I  shoold  hava  bnen 
indiued  to  think  that,  although  the  contract  was 
wiUi  the  managers,  still,  if  it  be  shown  that  there  is 
a  statutory  obligation  upon  the  education  authority 
to  provide  money  to  fulfil  the  contract,  a  declaration, 
or,  in  modam  terms,  a  st«temeat  of  claim,  mi^ht  be 
framed.  It  would  be  sufficient  to  prove  an  obligation 
on  the  part  of  the  educational  authority  to  provide 
money  for  the  fulfilment  of  the  contract.  But  we 
must  look  at  section  7.  We  see  the  obligation  is  not 
an  absolute  one,  and  only  so  long  as  the  managers 
carry  out  the  directions  of  the  authority  "  as  to  the 
secular  instruction  to  be  g^ven  in  the  school,  includ- 
ing. .  .  ."  [Sis  lordship  read  the  section]  In 
the  present  instance  a  resolution  has  been  passed 
which  affects  the  plaintifi^,  and  subjects  her  to  three 
months'  notice.  We  know  that  the  matter  has  been 
submitted  to  the  Board  of  Education,  and  has  been 
determined  by  that  board ;  and,  as  I  understand  it, 
the  ground  of  dismissal  was  an  "  educational 
ground,"  and  it  therefore  follows  that  the 
ibligation  which  arises  on  the  education  authority 
ceaMd  to  exist,  for  it  only  existed  so  long  at 
the  managers  carry  out  the  direction)  of  the  education 
authority.  I  do  not  think  that  there  i)  anythiog  which 
compels  us  to  tay  that  there  U  a  novation,  but  an 
action  might  have  been  maintained  if  it  c  )nld  have 
been  shewn  that  there  was  a  contra  :t  and  a  statutory 
obligation  imposed  by  an  Act  of  Parliament  providing 
that  a  third  person  must  pay.  I  have  nothing  more 
to  add  to  the  judgment  of  my  lord. 

Daburo,  J. — I  am  of  the  same  opinion.  The 
section  turns  on  section  7  of  the  Act  of  1902,  and  it  is 
rather  onrious  when  one  looks  at  it  that  no  direct 
provision  is  made  for  the  payment  of  salary  to  the 
teaoher  by  anybody  at  all,  neither  by  the  rnuia^ 
or  the  education  authority  and  the  only  way  in  which 
one  can  gather  that  they  are  to  be  paid  and  who  is  to 
pay  them  is  by  looking  at  section  7,  where  it  says : 
[His  lordship  read  section  7,  sob-section  1.]  The 
Act  does  not  say  the  managers  are  to  pay  the 
salaries.  The  eohool  cannot  be  kept  efficient  with- 
out teachers  and  therefore  it  follows  from  that 
that  anyone  would  consider  that  the  education 
authority  should  provide  the  money  to  pay  the 
teachers.  They  shall  cjntrol  the  expenditure;  that 
gives  them  Vrry  great  powers,  powers  with  regard 
to  the  teachers,  but  there  is  nothing  in  this  Act 
of  Parliament  to  prevent  the  education  authority, 
if  they  choose  to  do  so,  paying  what  they  pay  m 
respect  of  teachers  to  the  munagers  of  the  schools, 
leaving  the  managers  of  the  schools  t>  pay  the 
teachers  acoordiog  to  the  agreements  tbat  the 
managers  of  the  schools  have  with  the  teachers, 
for  it  is  the  managers  who  have  to  engage  the 
teachers,  who  engaged  them  before  tha  statute 
and  have  to  stilL  It  is  true  that  the  section  givt^s 
power  to  the  education  authority  to  exercise 
■ome  amount  of  control  over  the  teachers  them- 
aelvcB,  as  to  what  they  teach,  as  to  the  number  and 
educational  qualifications,  but  still  it  is  lefc  to  the 
managers  to  engage  and  dismiss,  and  to  the  local 
education  authority  is  given  the  power  to  control  tie 
managers  in  the  doing  of  these  things.  Here  the 
education  authority  did  what  I  understand  to  be  the 
common  practica,  they  paid  the  teachers  direct,  and  it 
is  Slid  that  for  that  reason  that  there  was  privity 
between  the  education  authority  and  the  teaoher 
to    pay    the    teacher,    and    if    it    did    not    pay 


the  teacher  would  sue.  I  do  not  think  so.  I 
think  the  claim  is  as  pointed  out  by  my  lord  and 
my  brother  Bidley.  Then  section  7,  sab-section  1, 
provides  ".in  the  case  of  a  school  not  provided  by  the 
education  authority  only  so  long  as  the  following 
conditions  are  complied  with."  [His  lordship  read 
sub-section  1  (a).]  I  tike  a  simple  case.  Suppose 
the  education  authority  were  to  say  "  you  are  teach- 
ing Greek  and  we  won't  bava  Oreek  taught,"  and  the 
managers  were  to  decline  to  obey  the  directions : 
"  this  is  a  most  useful  language  and  we  intend  to 
teach  it."  Then  the  section  says  they  shall  only 
maintain  and  keep  the  school  so  long  as  such  a  oon- 
dition  is  complied  with  ai  th^y  have  the  right  to 
exact  and  they  would  have  the  right  to  say  "  if  you 
will  not  accept  our  instructions  we  will  not  provide 
the  money."  It  seems  to  me  they  would  have  a 
perfect  right.  But  if  Mr.  Barlow  is  right,  tbat 
would  be  no  control.  The  statute  would  not  have 
given  the  managfers  the  slightest  trouble,  because  the 
managers  would  say  to  the  teachers  "  we  cmnot  pay 
thnugh  we  do  not  mean  to  satisfy  the  education 
authority,  but  you  can  bring  actions  against  them ;  wa 
adviie  you  to  bring  your  action  against  the  education 
authority.  We  wUl  provide  what  t)  teach,  aitd  yon 
bring  your  action."  That  is  the  dilemma  which  the 
Act  of  Parliament  could  not  have  contemplated. 
And  that  very  case  seems  to  have  arisen  bemuse  a 
statute  was  parsed  in  1904  [Education  (Local 
Authority  Default  Act),  c.  18]  which  says  ((ectiou  1, 
sub-section  1  (6) )  tbat  "  if  it  appears  to  the  Board 
of  Eiuoation   tha*:  the  mvnag-rs      .      .  have 

.  .  .  incurred  any  expenses  for  which  provision 
should  have  been  maie  by  the  local  education 
authority  .  .  .  pay  to  the  manag-rs  such  amount 
in  respect  of  the-e  expenses.  .  ."  and  such  sums 
shall  be  a  debt  due  to  the  Crown  from  the  education 
authority.  It  looks  as  though  the  very  kind  of  thing 
what  I  have  put  either  had  h«ppened  or  it  was  con- 
templated would  happen,  and  instead  of  leaving  the 
teachers  to  sue  the  education  authority,  this  statute 
was  pasied.  It  may  be  the  Act  was  required  for 
other  purposes ;  posfibly  they  refused  to  pay  money 
for  objects  other  than  the  salary  of  teachers ;  I  do 
not  know,  but  it  does  seem  to  me  it  had  in  view  what 
I  have  suggested  but  I  do  not  say  it  is  oonolnsive.  It 
may  be  that  there  was  the  remedy  advocated  by  Mr. 
Barlow  and  the  Act  was  passed  in  order  to  provide  a 
better  remedy,  or  it  may  be  that  this  statute  was 
absolutely  necessary  because  the  teachers  ooold  not 
sue  the  education  authority.  I  am  inclined  to  thick 
that  the  statute  was  passed  because  the  Legislature  - 
agreed  with  our  deoiuon  that  the  teachers  could  not 
sue  the  education  authority.  I  ag^e  with  the 
judgments  given  by  my  lord  and  bro'her  Ridley. 

Appeal  allowed. 

Solicitor  for  appellant,  Sharpe,  Parker,  it  Co.,  tot 
Ellis,  Town  Clerk  of  Plymouth. 

Solicitor  for  respondent,  Crowdert,  Vizard,  Oldham, 
&  Co.,  for  SheUry  &  Johni,  Plymouth. 
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K.  B.  Div.  ) 

(Lir.l  AliTcralone,  L.C.J.,  and  5'eb.  2t. 

Bi'lloj  and  Darling,  JJ.)      I 

LaVBLL  e    ElOBINGa.  («,) 
Lanih>ril  and  knaot—Disirfsi—rmphintnU  (•/  trade  — 
"  To  Hie  mine  of  £b"—L'tw  of  DUtmti  Ainendrntnl 
j4c(,  1888(51  .fea2   Vkt.  c    21),  a.  i  —  Voiuity  Cuarti 
Act,  1888  (.il  it  52  Vict.  e.  43),  i.  H7. 

j4  hirfd  cub  /a  aji  imphmtnt  of  trade. 

Law  of  DUtrus  Ame.ndiwnf  Act,  1888,  a  i,  providtt: 
'•  From  and  after  i/ie  poising  of  this  Ad  tkt  folhwing 
(inodi  and  chatlththaH  be  txempt  from  dittrrst  for  rent-- 
7,amely,  «nti  i/nods  ur  ck'itlth  of  the  ttiiant  or  h(s  family 
toAi'c/i  woutd  be  protected  frrnn  ttizure  in  t^eetttion  under 
tcetiim  m  of  the  Cotinti/'CnuH  Adi,  1810.  fir  any  tnart- 
meni  amend iw/  or  sii'isiilnler]  fur  the  lame." 

Heetion  147  of  lite.  County  Coartn  Att,  1888,  the 
praent  operative  seeiion  referred  to  in  the  nhove  statu te, 
provides  :  "  Every  bailiff  .  .  .  may  seize  and  take 
awj  of  thtgoodt  and  chattel*  of  such  j>erion  {excepting 
,  .  .  the  took  atid  implemeidi  of  hii  tmdt  to  the  vahie 
of  £5  which  ihtll  to  that  es:tent  b'.  protected  from  luth 
tttiitre)." 

Held,  that  if  there  be  ujion  the  premiaee  only  one 
implement  of  tradt,  and  no  other  goods  there,  iiUhtmgh 
it*  wilitt  efeedi  £5  it  e/inaot  be  diitrJ.ined  for  rent,  but 
C4>me*  within  the  pnittdion  of  leclion  147  *H  out  above. 

Thu  was  an  appeal  from  the  County  Court  of 
Middlewx  liolden  at  Soutbwark, 

For  the  purposes  of  this  oaie  it  will  only  be  ticcos- 
lary  to  state  briefly  the  grounds  of  appeal,  viz,  :  (IJ 
That  a  hired  cab  ia  not  an  implement  of  trade;  (2) 
tliat  its  value  being  admittedly  in  excess  of  £5.  it 
doei  not  come  within  the  protection  of  sectioa  147  of 
the  County  Court  Aut,  198*^,  although  at  the  time  of 
the  distress  there  were  no  other  go  da  whatsoever  but 
the  cab  upon  the  demiatd  premises. 

Franeke,  for  the  appellan*. — A  cab  ia  not  an  imple- 
ment of  trade  ;  it  was  only  hired,  and  there  was 
nothing  to  prevent  ihe  cabman  pursuing  his  calling 
by  hiring  another  cab.  Dftrliog,  J.,  refers  in  Marten 
V,  Frntf.r,  9b  L  T.  till,  to  the  origin  of  this  class  of 
legislation.  Ou  the  second  point  there  h  no  decision, 
but  the  section  seem  plain,  "tools  to  the  value  of  £i." 
Btdclifr,  K/',  {SchtKiiie  with  him),  for  the  le- 
spondent — Tlie  same  argument  mi^ht  he  used  as  to 
all  im piemen t«  of  trade — vi;; ,  that  the  workman 
might  hire  toolt  elsewhere  after  the  distress,  The 
second  point  turns  pirely  iipan  the  wording;  of  the 
•action.  It  is  sulimitted  that  you  must  protet't  the 
tenant  to  the  extent  of  £a.  and  if  ineidentally  you 
must  protect  bim  to  a  greiter  extent  that  is  the 
landlord's  misfortune. 

Ijord  ALVEBaxuJTK.  L.C.J.^Tbis  c««  laises  an  in- 
teresting paitit,  and  I  dare  say  a  novel  point,  although 
it  seeiiia  tj  me  it  was  indirectly  before  the  court  in 
Churchward  v.  Juhnaon,  51  J.  P.  320.  The  question 
is  whether  tlie  learned  county  conrt  juflge  was  tight 
ii  taking  the  view  that  a  cab,  at  fie  time  being  wed 
by  a  person  who  owed  the  rent,  comes  within  the 
words  ' '  excepting  the  t  )ols  and  implements  of  his 
trade,  which  shall  to  that  extent  be  protected  from 
such  seizure."  It  is  admitted  that  the  c^b  was  wotth 
£35,  therefore  largt-ly  iu  excess  of  £5,  and  it  is 
a'lmitted  that  it  was  thu  only  thing  upon  the  premises 
for  the  distraint.  It  h*8  been  ingeniously  argued 
that  this  U  not  an  ioiplemeut  of  trade  because  he 
couKl  go   elikiwhfre   and   earn   his   trade  by   hiring 

(a.)  Reported  by  Maueiok  N.  Dsuoohee,  Esq., 
'Barristti-at-L&w. 


another  cab.  That  may  be  true  in  some  aspects,  but 
iu  Fenton  v.  Logan,  9  Biog.  076,  where  the  question 
was  Bs  to  the  limited  protection  of  implements  of 
trade,  the  plaintiff  sought  to  set  aside  the  verdict  on 
the  ground  that  the  threshing-machine  was  an  imple- 
ment of  trade  in  use,  and  as  such  privileged  from 
distress.  In  dealing  with  the  case  Tindal.  C.J.,  says ; 
•'  It  was  held  that  materials  delivered  by  a  manufac- 
turer to  a  weaver  it  be  by  him  manufactured  at  his 
home  were  privileged  from  distress  .  .  .  but  that 
a  frame  or  other  machineiy  delivered  by  the  manufac- 
turer to  the  weaver  for  the  purjjose  of  beiug  used  in 
the  weaver's  house  .  .  .  was  not  privileged  un- 
less there  were  other  goods  upon  the  premisei 
sufficient  to  satisfy  the  rent  due," 

Therefore  I  point  out  that  that  case  recognized 
two  thing:*,  that  the  hired  throshing-macbioe  would 
have  beea  privileged  if  in  uie,  that  it  was  an  imple* 
uient  of  trade  to  which  the  limited  privilege  would 
attach,  but  that  they  must  go  ti  other  articles  first. 
Therefore  the  cab  which  this  man  has  hired  is 
properly  regarded  as  an  implement  of  trade.  I  do 
not  think  it  is  abiolutely  clear,  but  it  seems  to  me 
the  learned  county  court  judge  came  to  a  right 
conclusion. 

What  is  the  meaning  of  the  section  having  regard 
to  the  limited  value  ?  That  depends  on  the  words 
"  to  the  value  of  £5," 

It  seems  to  me  that  the  view  of  the  learned  county 
court  judge  is  the  better  view,  that  you  must  at  least 
leave  tools  to  the  amount  of  £i>,  and  if  by  a<  cident 
there  are  no  tools  of  less  value  thai  £  j,  the  protection 
ia  not  t*kon  away.  In  order  to  give  effect  to  Mr. 
Pranuke's  argument  you  must  go  the  length  of  saying 
that  in  the  i  ase,  say,  of  ten  sewing-machines  eath  of 
the  value  of  £10  there  could  be  no  protection  because 
no  one  of  the  machines  was  below  the  value  protected. 
In  Churchward'. 1  c-isr,  in  54  J.  P.,  a  sewing-machine 
was  seized,  and  Mr.  Radcliffij  says  this  poiut  was 
incidettftUy  referred  to  ;  it  was  a  point  open  to  can- 
aider  Ati  on.  I  come  to  the  oou elusion  that  where 
there  is  only  one  thing  upon  the  prrmises,  and  th»t 
exceeds  £o  in  value,  the  protection  applies,  and  the 
county  court  judge  was  right. 

RiOLKT,  J.— I  agree. 

Dabuno,  J. — I  sm  of  the  same  opinion.  I  think 
the  fact  that  this  is  an  implement  of  trade  is  shown 
by  the  analogy  of  a  a  swing- machine.  On  the  second 
point  I  also  agree  with  my  lord  that  the  statute  does 
not  only  apply  to  what  Mr.  Fruncke  oontenda,  where 
you  ciu  »eij;e  .HOmething  of  less  value  than  £'>;  I 
think  it  must  apply  where  the  thing  exceeds  £o  in 
vnbie  where  that  is  the  only  thing  to  be  seized.  It 
must  be  remembered  that  in  t*kiog  a»ay  implements 
of  trade  the  workman  may  have  no  trade  to  which 
he  could  fp,  and  that  in  its  turn  might  lead  to  a 
publi'i  danger  ;  I  think  that  was  the  reason  of  this 
kind  of  exemption.  But  at  the  same  time  I  have  not 
B«d,  and  have  not  meant  to  say,  in  Mntlrn  v.  FroMtr 
that  be<i»use  that  was  the  original  reason  therefore 
the  exemption  was  to  be  ooniined  to  those  persoof 
only  who  could  not  live  without  the  impfements 
protected.  The  burden  is  not  cast  upon  the  baihff^  of 
deciding  such  a  point  as  that.  The  section  is  specific 
— they  are  not  to  take  the  implements  of  a  man's 
trade. 

Appeal  ditmiued. 

Solicitor  for  appellant,  H.  E.  Tudor. 

Solicitor  for  respondent,  J.  Apt  in  XitholU, 
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K.  B.  Div.  ) 

(Lord  Alverstone,  L.C.J.,  aad  |  Oct.  26. 

WiUs  and  Darling,  JJ.)       ) 

MOBLVT  V.  Makin  and  Othbbb.  (a.) 

Principal  and  agent— Unditdoted  principal — Baptitt 
minister — Appointed  to  the  pastorate  by  a  dMumeni 
signed  h<j  the  detcont  of  the  chapel — Fund  insufficient 
to  pay  salary — Claim  against  deacons  to  make  good 
deficiency. 

Held,  that  the  defendants  were  not  personally  liable  as 
agents  for  an  undisclosed  principal  to  make  up  arrears  of 
salary  due  to  the  plaintiff,  although  they  had  invited  him 
to  become  pastor  of  the  Baptist  chapel  of  which  they  were 
the  deacons,  and  had  signed  the  document  under  which  he 
became  pastor,  becaute  there  was  evidence  on  the  face  of 
the  document  that  the  salary  of  the  pastor  was  to  be  pay- 
able out  of  the  chapel  fund,  of  which  fund  the  plaintiff 
himself  too*  treoiurer,  and  from  which  he  had  paid 
himself  salary  as  it  became  dtte,  so  long  ai  the  fund  was 
suffieient  to  meet  it. 

Appeal  by  the  plaintiff  againtt  a  judgment  of  the 
judge  of  the  Hadleigh  County  Court,  who  held  that 
the  defendants  were  not  personally  Jiable  for  the 
anm  claimed  in  the  action. 

The  plaintiff  was  appointed  pastor  of  a  Baptirt 
church  by  a  document  signed  by  the  defendants,  who 
were  four  deaoins  of  the  church. 

The  document,  which  wai  dated  December,  1901, 
was  in  the  following  terms :  "  From  the  Strict 
Baptist  Church,  worshipping  at  Qeorge- street,  Had- 
leigh, Suffolk,  to  Mr.  Q.  W.  Morley,  ministtr  of  our 
Lord  Jesift  Christ,  we  send  you  Christian  greetings. 
Dear  Brother, — In  the  proyidence  of  our  Triune  Qod 
yon  have  been  brought  into  our  midst  to  preaoh  the 
Ooepel  of  our  Lord  and  Saviour,  which  has  b9«>n  food 
to  our  souls.  We,  the  undersigned,  as  deacons  of  the 
above churob,donowinvit6 you  to psstorate (authorized 
bya  unanimous  vote  at  our  last  church  meeting.  Also  at 
our  finance  committee  meeting  a  unanimous  vote  wa« 
recorded  and  a  good  majority  of  the  congregation) 
at  a  present  salary  of  2ds.  per  week.  We  regret  to 
state  that  our  present  income  wi*l  not  warrant  any- 
thing higher  now,  but  we  hereby  promise  that  if  the 
dear  Lord  shall  prosper  us  financially  you  shall  be 
benefited  thereby.  In  ca<>e  of  termination  of  pastor- 
ate by  three  months'  notice.  We  do  earnestly  desire 
and  pray  that  our  Ood  will  abundantly  bless  us  as  a 
pastor  and  people,  and  add  to  the  church  daily  souls 
that  are  eternally  saved :  John  Makin,  F.  Wright,  C. 
Woods,  W.  Watson  (deacons)." 

The  fifth  defendant  was  a  Mr.  Sswell,  who  was  not 
a  deacon,  but  had  taken  a  leading  patt  in  the  matter 
and  on  whose  behalf  the  notice  of  difmissal  was  given 
to  the  plaintiff  and  which  the  county  court  judge  had 
held  to  be  valid. 

Since  1902  the  plaintiff  had  b<mielf  acted  as 
treasurer,  and  out  of  the  surplus  from  time  to  time 
left  in  his  hands  had  paid  himself  the  salary  due  to 
him.  Oa  the  20th  of  Kovember,  I90t,  tbe  three 
months'  notice  to  cease  acting  as  minister  was  given 
bim.  At  the  termination  nf  ttie  notice  £34  13i.  8d. 
was  due  to  him  as  8«lary,  and  it  was  this  sum  that 
was  claimed  by  him  in  tbe  action  from  the  four 
deacons  who.  it  wai  alleged,  were  personally  liable, 
as  deacons  of  a  Baptist  Churjh,  for  the  salary  of  the 
pwtor. 

C.  E.  Jonet,  for  the  plaintiff. — Under  the  document 


(a.)  Reported  by  Ebskinb  Reid,  Esq.,  Barrister- 
at-Law. 


of  December,  1901,  the  pastor  was  to  receive  a  stlary 
of  25s.  per  week.  That  document  was  signed  by  the 
deacons  of  the  chapel,  and  the  plaintiff  is  entitled  to 
recover  arrears  of  salary  from  them  personally  as  they 
contracted  with  him  as  agenta  for  an  undisclosed 
principal :  Burls  v.  Smith,  T  Bing.  705. 

HenU,  tm  the  defendants,  was  not  called  on. 

Lord  Alvebstoitb,  L.CJ. — ^When  the  facts  of  thia 
case  are  fully  appreciated  it  is  to  my  mind  clear  that 
the  decision  come  to  by  the  learned  county  court 
judge  was  quite  right;  No  doubt  if  this  had  been,  as 
Mr.  Jones  contended  it  was,  a  case  of  tbe  defendants 
acting  as  agents  for  an  undisclosed  principal,  they 
would  have  been  personally  liable  on  the  document. 
But  this  is  not  that  case  at  all.  It  is  a  case  where 
the  pastor  accepted  the  pastorate  hoping  and  believing 
that  the  congregation  would  be  able  to  pay  him.  On 
the  face  of  the  document  itaelf  the  plaintiff  had 
pointed  out  to  him  the  fund  out  of  which  he  was  to 
be  paid  and  there  is  not  a  word  in  it  to  indicate 
that  the  defendants  were  to  be  personally  liable. 
We  have  been  told  that  from  1902  he  acted 
as  treasurer  and  paid  himself  out  of  the  surplus  of 
these  funds  the  salary  due  to  him.  Then  he  was 
dismissed,  and  he  turns  round  and  in  effect  says, 
"  Although  I  have  been  paying  myself  out  of  these 
funds,  nevertheless  I  look  t->  you  as  deacons  of  the 
chapel  for  payment  of  the  balance."  As  my  brother 
Wills  pointed  out,  it  is  a  fallacy  sometimes  to  say  t^at 
someone  must  pay  for  servica  rendered,  for  often  a 
fond  and  not  an  individual  must  be  held  liable.  That 
was  the  case  here.  The  appeal  mist  be  dismissed 
with  costs. 

Wills,  J. — I  am  of  the  same  opinion.  I  think  the 
facts  here  show  clearly  that  this  was  a  olasi  of  case 
in  which  the  judge  was  justified  in  holding  that  the 
defendants  were  not  liable  and  dismissing  the  action. 

Dabltno,  J. — I  concur. 

Appeal  dismissed. 

Solicitors  for  the  plaintiff,  Bankes,  Aiht-m,  & 
HoUey,  Bury  St.  Edmunds. 

Solicitors  for  the  defendants,  Birkett,  Ridley,  <C- 
Francis,  Ipswich. 
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C.  C.  E.  \ 

(Loril  Alverst  me,  L.C.J. ,  and  (  ^^       « 

Wills,  Darlirp,  Walton,  and  (  '^°^-  "*• 

jeif,  jj.)  ; 

Bex  v.  Paun.  (a.) 

Cn'minai  ?au? — fahificaticm  of  an  atcouitl — Emplnytr^ 
aceouni — FaUification  of  Aecounii  Act,  18T3  (38  it-  39 
Viet,  c.  24),  ».  I. 

By  the  Fahification  of  Accttantt  Ad,  1875  {38  tfc  39 
Viet,  e.  24)  .•  "  Whfr«u  ii  is  npedient  to  amend  the  Jaw 
eo  nt  to  pu  Ill's  A  the  fulaijiattinn  by  clerln,  o^ffs, 
sertHinlf,  and  othert  of  their  tmploytrt'  arcounti,  b<xila, 
wriliagi,  or  docamentt :  Be  it  enacted  .  ,  .  {l)That 
if  any  clerk,  officer,  or  servant,  or  any  perton  employed  or 
aetiiiif  in  the  eapaciti/  of  a  (lerh,  officer,  or  eervant  ahnll 
loilfully  and  with  iiiteiil  tn  defraud,  destroy,  alter, 
inatilnte,  tr  falsify  any  boo!f,  japer,  toriting,  valvahtt 
ttcxtritij,  or  account  which  belungi  to  or  is  in  the 
poitetaion  of  hit  employer,  or  lian  been  rftivnl  by  him 
far  VT  on  behalf  f>f  his  tiiiphyer,  or  shail  wilfully  and 
with  iritettt  to  defraud,  make,  or  concur  in  inakitti/  any 
fohe  entry  in,  or  omit  or  alter  or  concur  in  omitting  or 
alterinij  any  material  particular  from  or  in  any  tach 
hook  or  any  document  &»■  account,  then  iii  every  such 
cats  the  ptrsun  so  offemtiiiy  shall  he  guilty  of  a  misde- 
meatiour. 

Held,  that  in  the  second  ;jar(  of  the  section  the  word 
"  »McA  "  ijotitrned  f.ot  only  "  ioft,"  but  alio  the  lubie- 
tjiioil  words  " lioctimeiit  ir  aeeoujit,"  and  in  consequence 
it  is  incumbent  upon  the  prosecution  t^>  ^jrove  that  the 
aceount  alleijed  to  have  bien  falsified  "  belongs  to  or  is  in 
the  potstsiion  of  his  employer,  or  has  hiea  received  by  him 
for  and  on  bthalf  of  hit  employer." 

Ca*e  stated  for  the  opinion  of  the  Coart  for  the 
Conriderrtion  of  Crown  Cases  Reserved  by  the  chBir- 
man  of  Quarter  Seat  ions  for  the  County  Palatine  of 
Iiancaahire,  eittinit  nt  Preston. 

(1)  The  dofen(l«nt  wm  indicted  under  38  &  3Q 
Tiot.  c.  24  ( Falsi tication  of  Accounta  Act),  s.  I,  the 
the  second  part  of  the  tection. 

(2)  The  first  count  of  the  indictment  -wan  :  "  That 
BeDJamiu  Higgicson  Palin,  on  the  30th  day  of  Joly 
in  ihtt  year  cf  our  LiOid  one  tbousand  nine  hiiudred 
and  five,  then  hc-ing  servatit  to  Edmund  Arlhur  L% 
Gendre  Sarkie,  unlawfully,  wilfully,  and  with  intent 
to  defraud  did  make  aid  concur  in  making  a  false 
entry  in  a  certain  accouut,  to  wit,  au  aecsunt  of 
certain  rabbits  delivered  by  the  said  Benjamin 
Higginaou  Palin  to  cettaiu  tenants  of  the  said 
Edmund  Arthur  Le  Gendre  Starkie,  his  n  aster,  by 
falsely  entering  in  suoh  accounts  twenty-two  rabbits 
as  having  betn  delivered  by  the  said  Becjantin 
Higgtnson  Palin  to  one  John  Coates,  a  tenant  of  the 
said  Edmund  Arthur  Le  Gendre  8tarkie,  wbereai  in 
truth  and  in  fact  the  said  twenty -two  rabbita  were 
not  delivered  to  the  said  John  Coatei,  as  he,  the  said 
Beojamtu  Higginson  Faltn,  well  knew  at  the  time 
when  be  made  such  false  entry  as  aforesaid,  and 
wnich  said  entry  waa  in  the  worda  and  figures  follow- 
ing :  '  List  of  rabbits,  Coates  22,'  against  the  form  of 
the  statute."  &c. 

(3]  At  the  doae  of  the  prosocntion  oounsel  for 
defendant  objected  that  ai  there  wan  no  evidence  that 
the  account  belonged  to  or  was  in  the  possesion  of 
the  defendant's  employer  or  waj  receired  by  him  for 
or  on  behalf  of  his  employer,  the  preaeontion  "had 
failed  to  prove  an  offence  under  the  said  statute." 

(G)  He  referred  to  the  preamble  of  the  said  statute 

(».)  Beported  by  MAtrHiox.  N.  DaucguKB,  Esij., 
Barruter-ftt-Law. 


as  defining  its  scope  and  purpose,  and  further  con- 
tended that  the  word  ".9Uoh"  governed  not  only 
"  book,"  but  also  the  subsequent  words  "  document 
or  account." 

The  prisoner  was  found  guilty,  sentenced  to  six 
months'  imprisonment  with  hard  labour.  The  question 
for  the  court  was  whether  the  defendant  was  rightly 
convicted  on  the  indictment. 

No  QOuntel  appeared  for  the  defendant. 

Omrge  Elliott,  for  the  prosecution. — The  Sfction 
makes  a  difference  between  hook  and  document 
or  account.  Archibald's  Criminal  Plea<)ing  (2drd 
ed.),  p.  592,  points  out  that  the  account  need  not 
belong  to  or  be  in  the  po8S«3sion  of  the  employer. 
Section  83  of  the  Larceny  A(;t.  IStil  (24  &  'li  Viot. 
0.  29],  wbtoh  deals  with  the  falsification  of  books,  &c., 
belonging  to  a  public  company  or  body  corporate  is 
couched  m  sinular  language,  and  there  it  state*  "in 
any  book  of  ncoonnt  or  other  document." 

Lord  Alverstonk,  L.C  J,— We  all  think  this 
conviction  cannot  stand.  I  exprcia  no  opinion  as  to 
the  wording  of  section  83  of  the  Larcen}-  Act,  or 
whether  that  section  requires  that  the  documents 
therein  should  be  the  property  of  the  company 
or  not.  We  have  to  deal  with  the  Falsitieatiou  of 
Accounts  Att,  1875,  and  it  seems  to  me  that  the 
preamble  is  important,  [His  lordship  read  it.]  In 
this  caae  the  prisoner  appears  to  have  made  a  false 
etjtry  in  his  own  account,  and  that  doe«  not  leem  to 
me  to  fall  within  the  statute  It  is  quite  plain  that 
under  the  first  part  of  the  statute  the  book,  paper, 
writing,  valuable  seiurity,  or  account — the  word 
''  d.cument  "  does  not  occur  there — must  be  in  the 
possession  or  oonatnictive  possession  of  the  employer ; 
but  it  is  contended  that  the  last  part  of  the  section 
as  to  making  false  entries  is  wider  in  ita  scope,  and 
that  as  it  refers  to  any  snoh  book  "  or  any  document 
or  account  ';  it  is  not  efsenlial  that  tbe  document  or 
account  should  belong  to  the  employer.  That  con- 
struction would  reduce  the  section  to  an  absnr^ty 
and  would  make  the  tirst  part  of  the  lection 
unnecessary.  To  say  that  it  is  an  offenoe  to  deitroy, 
alter,  mutilate,  or  falsify  any  document  belonging  to 
an  employer,  and  also  that  it  in  au  ofTenoe  to  m^e  a 
false  entry  in  any  document  or  account,  whether 
belonging  to  an  einploj  er  or  not,  is  to  make  the 
second  and  subordinata  part  of  the  section  far  wider 
tban  tbe  firitt  part  and  to  go  beyond  the  purview  of 
the  Act  aa  declared  in  the  preamble.  This  conviction 
mnst  therefore  be  quashed. 

Wills,  Darliko,  Waitoh,  and  Jblf,  JJ„  o<m- 

cuned. 

Conviction  quashed. 

8olicitora  for  prosecution,  IT.  J.  if-  E,  H,  TrtmtJUn, 
for  Da/d'vin,  Wetka,  i  Baldwin,  Clitberoe, 


Vol.  LiV. 


fJbj  5.1906.] 


tBfe  WEEKLY  REPORTER. 


397 


HlOH  COUBT. 


Bisaooo  V.  XiLK  Yaixbt  Co.  (Limited). 


High  Cocbt. 


IQigl)  (Souct  of  9u0ttcc. 


Chan. 


Feb.  22. 


Dir.    ) 
Kekewioh,  J.  ) 

BisoooD  V.  KiLB  Yaixby  Co.  (Liuitbo).  (a.) 

Company — Beconttr action — Memorandum  of  assceiation 
— 'SaU  of  properly  of  company  to  new  company  for 
partly  paid-up  $haret — Winding  up — Option  to  $hare- 
holder*  of  old  company  to  take  up  neu>  tharet — Time 
limit  for  txerciting  option — JUcuization  by  liquidator 
of  share*  not  taken  up — Division  of  proceeds  among 
diuentient  tharehUder* — Scheme  held  ultri  vires, 

TIte  defendant  company',  being  in  financial  difficultie* 
and  dt  siring  to  raise  more  capital,  pruposed  to  enter  into 
an  agreement  with  a  new  company  for  the  sale  of  its 
property  and  undertaking  to  that  company  in  considera- 
tion of  partly-paid  shares  therein,  and  the  shareholdtrs 
of  the  eld  company  were  to  have  the  option  of  faking  these 
tharet  in  exchange  for  their  existing  shares.  Shares  not 
accepted  within  a  certain  time  were  to  be  sold  by  the 
liquidator,  and  the  proceeds,  after  paying  expenses, 
divided  rateably  among  the  shareholders  who  would,  had 
they  claimed,  have  been  entitlei  to  those  shares.  By  it* 
memorandum  of  association  the  company  xoas  empowered 
to  sell  its  undertaking  for  *hart»  in  any  other  company, 
whether  wholly  or  partly  paid  up,  and  to  dtttrihute  tlte 
share*  in  specie.  A  sharehoUUr  in  the  old  company 
brought  on  action  to  obtain  a  declaration  that  the  agrte- 
ment  was  ultri  ▼ins  and  void,  and  also  for  an  injunc- 
tion to  restrain  the  company  from  carrying  into  effict 
any  agreement  in  the  terjns  of  the  draft  agreement. 

Held,  that  the  draft  agreement  was  ultri  vires,  as  net 
being  a  tale  justified  by  the  provisions  of  the  memo- 
randum, OTid  as  being  in  substance  an  attempt  to  force 
the  shareholders  to  provide  more  capital  under  penalty  of 
forfeiting  their  share*. 

Manners  v.  St.  David's  Gold  and  Copper  Mines 
(Limited},  [1904]  2  Ch.  593,  63  W.  R.  Dig.  28, 
followed. 

Motion  to  restrain  the  defendant  company  and  its 
directors  from  acting  upon  a  resolution  passed  at  an 
extraordinary  general  meeting  of  the  company 
authorizing  tiie  directors  to  enter  into  a  certain  agree- 
ment for  the  sale  of  the  assets  of  the  defendant 
company  to  a  new  ooapany  upon  the  terms  of  the 
draft  agreement. 

The  Nile  VaUey  Co.  (Limited)  was  incorporated  on 
the  6th  of  April,  1903,  nnder  the  Companies  Acts,  1862 
to  1900,  with  a  nominal  capital  of  £250,000,  divided 
into  250,000  shares  of  £1  each,  of  which  218,257  were 
iasned  as  fully  paid  or  credited  as  fully  paid. 

The  objects  K>r  which  the  company  was  established, 
as  set  out  in  dause  3  of  the  memorandum  of  asso- 
oialion,  were,  inter  alia,  as  follows : 

(1)  To  acquire  (from  another  company]  certain 
TYiJTiing  rights  or  concessions  over  lauds  situate  in 
Bgypt,  and  all  other  its  imdertaking  and  assets, 
sul^ect  to  its  liabilities. 

(2)  To  carry  on  the  bosinesa  of  an  exploration, 
financial,  inveatment,  and  mining  company  in  all  its 
branoLes. 

(3)  To  invest  in  or  upon,  subscribe  for,  purchase, 
or  otherwise  acquire  and  obtain  options  over,  and 
either  oonditionail^  or  otherwise,  stocks,  shares,  in- 
vestments or  secnnties  of  all  classes  and  descriptions, 
and  whether  or  not  fidlv  paid  up,  and  to  make  pav- 
ments  thereon  as  caUed  up,  or  in  advance  of  calls, 
and  the  same  to  hold,  sell,  exchange  or  otherwise 
dispose  of,  advertise,  deal  with,  turn  to  account,  give 

(a.)  fieported  by  B.  Fbabklin  Stubbibq,  Esq., 
Barriater-at-Law, 


options  ov.  r  and  rc-aoqn're  from  time  to  time  as  may 
be  expedient. 

(10)  To  sell,  let,  dispose  of,  or  deal  with  the  under- 
taking of  the  company,  or  any  part  thereof,  for  such 
consideration  as  the  company  may  think  fit,  and  in 
particular  for  shares,  debentures  or  securities  of  vaj 
other  company  having  objects  altogether  or  in  part 
similar  to  those  of  this  company.  To  distinbate  any 
of  the  property  of  the  company  among  the  members 
in  specie. 

(15)  To  sell,  improve,  manage,  develop,  lease,  mort- 
gage, dispose  of,  turn  to  account,  or  otherwise  deal 
with  all  or  any  part  of  the  property  and  rights  of 
the  company. 

(20)  To  distribute  among  the  members  in  specie  by 
way  of  dividend  or  bonus,  or  upon  a  return  of  capita], 
any  property  of  the  company  or  any  proceeds  of  sale 
or  disposal  of  any  property  of  the  company,  but  so 
that  no  distribution  amounting  to  a  redaction  of 
capital  be  made  except  with  the  sanction  (it  any)  for 
the  time  being  required  by  law. 

Clause  156  of  ttie  articles  of  association  provided 
that  in  the  event  of  the  liquidation  of  the  company 
the  surplus  assets  of  the  company,  available  for  dis- 
tribution among  the  members,  shall  belong  to  and  be 
divided  am'ng  the  members  in  proportion  to  the 
amounts  paid  up  or  credited  as  paid  op  on  the  shares 
held  by  them  respectively. 

157,  If  the  company  should  be  wound  up  (whether 
voluntary  or  otherwise)  the  liquidators  may,  with  the 
sanction  o(  an  extraordinary  resolution,  divide  among 
the  oontributories  in  specie  any  part  of  the  assets  of 
the  company,  and  may,  with  the  like  sanction,  vest 
any  part  of  the  assets  of  the  company  in  trustees  upon 
such  trusts  for  the  benefit  of  the  contribntorles  as  the 
liquidators,  with  the  like  sanction,  sh^  think  fit, 
and  if  thought  expedient  any  such  division  may  be 
otherwise  than  in  accordance  with  the  legal  rights  of 
the  oontributories  of  the  company,  and  in  particular 
any  class  may  be  given  preferential  or  special  rights, 
or  may  be  exoluded  altogether  or  in  part,  but  in  case 
any  division  other  than  m  accordance  with  such  legal 
rights  shall  be  determined  on,  any  contributory  who 
would  be  prejudiced  thereby  shaU  have  a  right  to  dis- 
sent and  ancilliary  rights  as  if  such  determination 
were  a  special  resolution  passed  pursuant  to  section 
161  of  the  Companies  Act,  1862. 

On  the  3rd  of  February,  1906,  the  company  issued 
a  circular  to  the  shareholders  which  stated  that,  the 
directors  having  found  that  the  funds  in  hand  were 
not  sufficient  ti  enable  the  company  to  bring  its 
operations  to  a  successful  issue,  had  dtcided  to  a^k  the 
shareholders  to  authorize  the  sale  of  the  undertaking 
and  assets  of  the  company  to  a  new  company  to  be 
incorporated  with  a  capital  of  £250,000  m  260,000 
shares  of  £1  each.  The  short  heads  of  the  scheme 
were  set  out  in  the  circular  as  follows  :  (I)  All  the 
assets  and  undertaking  of  the  company  are  to  be  sold 
to  the  new  company  for  218,257  shares  of  £1  each 
credited  as  lOs.  paid,  that  is  to  say,  with  a  liability  of 
4r.  per  share.  (2)  It  is  then  proposed  to  ask  the  share- 
holders to  put  the  company  into  liquidation  so  that 
eash  shareholder  of  the  present  company  shall  be 
entitled  to  subscribe  for  the  one  new  share  credited  as 
16g.  paid  for  each  share  now  held  by  him.  All  shares 
not  subscribed  by  shareholders  will  be  sold  by  the 
liquidator. 

A  notice  d«ted  the  3rd  of  February,  1906,  was 
given  that  an  extraordinary  g^eral  meeting  of  the 
company  would  be  held  on  tiie  12th  of  Febcuary, 
1906,  for  the  purpose  of  consider'ng  and,  if  thought 
fit,  passing  the  following  reaolution— viz. :  "That  an 

[agreement  expressed  to  be  made  between  this 
company  (therein  called  the  old  company)  and  the 
mie  YiOley  (New)  Co.  (Limited)  (therein  called  tho 
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new  cooipan;),  proposed  to  be  formed  for  the  purpose 
of  acquiring  the  assets  and  liabilities  of  tlip  oM 
oompftny  on  tbo  termB  therein  mnntioned.  in  the  forru 
of  the  dr^ft  which  has  been  road  and  pxplaiued  to 
this  meeting  be  and  tbe  same  is  hereby  approved,  and 
that  the  directors  be  and  are  hereby  aulhori/.td  to 
enter  tuto  the  said  agreement  vrifi'i  the  w^vr  comfianj' 
■when  formed,  and  to  carry  the  samo  into  eH'dct  with 
Buch  modifications  (if  any)  ai  they  may  ajjprove." 

The  meeting  was  helii  on  the  12th  nf  Pebru»ry, 
when  the  resolution  was  passed  by  the  share- 
holders. 

The  terms  of  the  draft  ag;reement  80  far  aa  they  are 
material  were  its  follows  ; 

(l)  The  old  cotnpany  shall  sell  and  the  new 
company  (hall  purchis*  a;  on  the  Ist  day  of  January, 
1906,  all  aud  flingular  the  lease,  concesiiosg,  lands 
and  buildiijgs,  jdiut,  maobiucrj-,  ore,  goll,  goods, 
chattels,  moneys,  credit)),  shares,  debts,  b'lls,  notes, 
and  things  in  action  of  the  old  company  and  the 
uudertaking  aud  business  thoreof  with  the  filll  benefit 
of  all  contracts  aud  agreemeuts  and  of  all  s^curi'ies 
in  respect  of  the  said  things  in  action  to  which  the  | 
old  company  is  entitled  and  all  other  the  real  and 
peraonal  property  o!  the  old  coaipany  wha'isoever 
and  wheresoever. 

(3)  Ah  a  further  part  of  the  cons'deration  for 
the  said  Bale  if  the  old  company  shall  gj  into 
liquidation  withia  six  calendar  months  from  the 
date  hereof,  the  new  company  shall  pay  aud  at  all 
times  hereafter  keep  the  old  company,  its  liquidators 
and  coutributortes,  indcmoitied  agitiust  all  the  costs 
and  expenses  of  and  incident  to  the  winiing  up  of 
the  old  company  and  of  earryitig  the  laid  sale  ioto 
effect. 

(5)  The  new  company  shall  allot  and  iisue  to  the 
old  company  or  its  nominees  L'lii,'2^7  ehur,;a  in  the 
uevr  company  of  £1  eachj  with  the  sum  of  Ids. 
credited  as  having  been  paid  np  thereon,  to  be 
numbered  1  to  218,257,  both  inclusive. 

(6)  If  the  old  conipiny  shall  go  inti  liquidation 
before  the  said  218,257  shares  shall  have  beca  allotted 
to  the  old  company  or  its  nominees  the  following  pro* 
visions  shall  apply  and  the  said  shares  shall  be 
allotted  accordingly : 

(a)  Every  member  of  the  old  company  (including 
holders  of  bearer  share  warrants)  shall  in  respect  of 
each  share  tberetu  held  by  hint  be  entitled  as  of  right 
to  claim  an  ollotmant  to  himself  or  herself  or  to  hia  or 
her  nominees  of  one  I'l  share  in  the  new  company, 
with  the  sum  of  sixteen  shilliage  credited  as  having 
been  paid  up  thereon,  and  the  new  company  shall 
allot  the  shwes  so  cloimel.  The  remaining  four 
shilllDgs  per  share  shall  bs  paid  as  to  oee  ehitling 
when  the  claim  ia  ma'le,  and  as  to  oiie  shilling  on 
allotment,  and  as  to  the  balance  as  aud  when 
required. 

(fc)  The  liquidator  of  the  old  company  shall,  within 
fourteen  d»ys  after  the  old  company  shall  have  gone 
into  liquidation,  give  notioa  in  writiog  to  each  regis- 
tered member  of  the  old  company  stating  the  nutnber 
oC  shartiS  the  member  is  entitled  to  diim  as  of  right 
under  this  agreement,  and  the  amouut  per  share 
payable  on  claiming  the  same  aud  the  situ  it)  n  of 
the  registered  office  of  the  new  company  and  the  time 
within  which  the  claim  for  allotmcEit  mnst  be  sent  in 
to  the  new  compauy,  and  there  must  be  enclosed 
therewith  proper  fonus  of  claim  addressed  t<:>  the  new 
company  for  signature  by  the  member.  (The  clause 
also  provided  that  the  notice  ia  the  case  of  registered 
members  wa«  to  be  given  by  post,  and  in  the  case  cf 
holden  of  bpsrer  share  warrants  such  notice  was  to  be 
given  by  advprlisement.) 

(o)  A  registered  raembftr  entitled  to  clnim  an 
ftUokaent  m  aforeiaid  must  claim  the  same  within  ^ 


f  )iiTt^et]  days  from  the  date  of  the  notice  to  be  given 
by  the  liquidator  informing  hitu  thereof  or  witHin 
such  extended  time  a)  may  be  iixed  by  the  liquidator, 
!ind  a  holder  of  bearer  share  warrants  entitled  to 
claim  an  allgtiiisnt  as  aforeiaid  mu;t  daim  the  same 
within  one  calendar  month  from  the  date  of  the  S'St 
advertis^meiit  of  the  notire  of  such  right  to  claim  «s 
hereinbefore  provided  or  within  such  extended  time 
as  may  be  fixed  by  the  liquidator  by  sending  in  to  the 
naw  company  a  claim  in  writing  for  the  allotment  of 
the  shares,  and  siLch  claim  mult  be  signed  by  the 
member  making  the  same  and  must  be  acwiopaaiad 
by  a  Sim  of  one  shilling  psr  share  cUimed,  and  wbera 
it  requests  that  the  allotment  of  the  shares  may  be 
made  to  a  nominee  or  nomme;s  of  such  member  it 
mast  be  oounteraigned  by  such  nominee  or  nominees, 

[il)  As  regards  that  proportion  of  the  said  sharea 
io  the  new  company  which  laambers  of  the  old 
company  shall  hi  entitled  to  claim  at  aforesaid,  bat 
shall  not  within  the  periods  of  fiurteen  diya  or  ouj 
oalsndor  month  within  such  extended  time  as  afore- 
said olaira,  the  said  liquidator  shalt  use  his  b^st 
endeavours  to  sell  the  same  for  what  they  will  fetuh, 
and  the  proceedj  of  sale  thereof,  after  p  tying  all 
expenses  of  and  incident  to  the  sale,  shall  be  dis< 
tributed  rateably  among  the  members  who  if  thejr 
hod  claimed  would  have  been  entitled  to  such  shares 
in  accordance  with  their  rights  and  interest,  aul  iii 
B  ibstttutiou  for  such  shares  the  new  company  shaU 
upon  the  reqm.'it  of  the  said  liquidator  allot  to  snch 
purchasers  the  shares  sold  1 1  them  respectively  oredited 
as  aforesaid,  but  such  request  to  b)  efF-ctive  must  be 
made  within  throe  mouths  from  the  date  of  the  liqui- 
dation or  such  Uter  date  as  may  bj  agreed  upon  by 
the  new  ojmpany. 

{()  Any  such  sale  as  aforesaid  may  be  made  by  the 
said  liquidator  either  by  public  auction  or  private 
contract  and  either  together  or  in  lota  and  either  with 
or  without  reserve  and  subject  ti  any  special  or  other 
conditions  with  power  to  ssll  parts  thereof  with  calls 
of  additional  shares  and  with  power  to  bay  ia  and 
resell  and  generally  up3n  such  terms  and  cciuditiout 
and  in  such  manner  as  the  said  liquidator  shaU  in  Ilia 
absolute  discretion  think  tit. 

(12)  if  within  four  calendar  months  from  the  date 
hereof  100,(JW  shares  shall  not  be  claimed  by  th«  old 
compauy  or  the  members  of  the  old  company  under 
the  provisioss  of  clauses  4,  5,  and  8  hereof,  the  new 
company  may  hy  notice  io  writing  to  the  old  com- 
pany or  its  liquidator  deter  ,iiinc  this  agreemsint,  in 
which  case  neither  the  old  company  nor  iti  Uqnidatur 
nor  the  new  compiiuy  shall  have  any  claim  ou  any 
account  against  the  other,  except  that  the  old  com- 
pany or  its  liquidator  shall  pay  the  coi^s,  charges, 
and  expenses  of  and  incidental  to  the  preparation  of 
this  agree mont  and  the  staiup  duty  thereon  and  of 
and  incidental  to  carrying  the  said  agreement  into 
effect,  the  formation  and  registration  of  the  now  com- 
pany and  the  registration  fue  and  stamp  dutiee  in 
connection  therewith. 

The  resolution  to  carry  this  draft  agreement  into 
effect  having  been  passed,  notice  was  given  of  another 
extraordinary  general  meeting  to  be  held  on  the  22od 
of  Fu'bruiry  tor  the  purpose  of  passing  a  resolutioa 
that  the  compiuy   V>e    wound    up   voluutarily,    but 
before  this  meeting  waa  held,  the  plaintiS-t,  who  wrn 
dia-entii'ol  shareholders,  thereupon  commenced  the4#J 
protH.<t/diMgii,  by  whieh  they  asked  for  a  deolaratioflq 
that  the  resuluUou  pasted  at  the  extraordinary  genenl 
meetiug  of  thu  defendeut  company  held  on  the  12th 
of  February,  IbOti,  wits  ttltrtl  virei,  and  for  an  iojiuio« 
tion    to    restrain    the   defendant    company  and    itft] 
directors  from  entering  into  aud  carrying  into  effect 
any  agreement  on  the  terms  aud  in  the  form  of  tbfl 
draft  agreement. 
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T*.  0.  Laiprence,  K.C.,  and  Beebee,  for  the  plaintiff 4. 
— ^What  is  attempted  to  be  done  by  thii  draft  agree- 
ment is  ultra  vires,  aud  the  plaintiffs  are'  entitled  to 
prevent  the  company  from  deding  with  its  under- 
talcingin  such  a  way  as  to  deprive  them  of  their 
rights  under  section  133  of  the  Companies  Act,  1862. 
The  attempt  in  clause  6  (r)  of  the  draft  agreement  to 
fix  a  limit  of  time  within  which  the  shareholders 
must  claim  the  shares  they  were  entitled  to  vitiates 
the  agreement.    Clause   12  of  the  agreement  is   a 
threat  to  the  shareholders  that  if  they  did  not  sub- 
scribe  the  necssary  number  of  shares   the  whole 
agreement  would  fall  to  the  ground,  with  the  conse- 
quence that   the  company   would  have  to  b'ar   a 
heavy  expense  for  which  they  obtained  no  benefits. 
The  whole  object  of  the  agreem°nt  is  to  eiolnde 
those  shareholders  who  were  not  willing  to  come  in 
under  the  scheme  and  to  forfeit  their  shares.     It  is 
an  attempt  to  get  out  of  the  obligation  of  complying 
'with  161  of  the  Companiei  Act,  1862.    The  question 
is  whether  the  company  had  power  io  do  this.    The 
most  recent  cise  where  such  an  agreement  has  been 
considered  is  Manners  v.  St.  David's  Oo'd  and  Copper 
Mines  {Limitei),  [1904]  2  Ch.  693,  where  the  scheme 
provided  that  the  members  of  the  old  company  had 
an  option  to  take  shares  in  the  new  company  upon 
'which  there  was  a  considerable  liability,  bit  which 
they  could  not  be  compelled  to  take,  the  consequence 
of  refusal  being  the  loss  of  the  existing  paid-up 
shares  held  by  the  refusing  members,  as  under  the 
scheme  their  share  of  the  assets  was  forfeited  and 
the  proceeds  handed  over  to  the  purchasing  company, 
and  it  was  held  that  the  contract  was  ultra  vires,  and 
that  the  whole  transaction   'was  a  mere  device  to 
compel  the  members  to  provide  additional  capital 
'when  no  further  call  could  be  made.    It  is  true  that 
there  is  a  distinction  between  that  case  and   the 
present  one,  in  that  there  the  unapplied-for  shares 
were  to  be  sold  and  the  proceeds  applied  in  reduction 
of  the  obligation  of  the  new  company  under  the 
scheme.    The  agreement  in  the  pr28ent  esse  is  framed 
to  get  round  this  difficulty,  but  the  effect  is  the  tame, 
as  in  point  of  fact  the  shares  that  were  unapplied  f  r 
became  forfeited,  therefore  the  decision  in  that  case 
applied.    If  the  purchasing  company  made  default 
all  the  expenses  would  be  thrown  upon  the  dissentient 
shareholders,   as  the  liquidator  would  have  parted 
with  all  the  assets,  except  'with  the  money  from  the 
realization  of  theunapphed-for  shares  which  belonged 
to  the  dissentient  shareholders.    The  scheme  there- 
fore was  not  one  which  the  court  would  approve  ;  it 
'was  only  a   device  to  make    sbaraholders    provide 
further   capital.      In  Mason   v.  Motor   Traction   Co. 
{Limited),  [1905]  1  Ch.  419,  53  W.  B.  Dig.  29,  where 
one  of  the  objects  of  the  company  was,  as  ia  the 
present  case,  to  sell  its  undertaking  for  shares,  it 
was  decided  by  Buckley,  J.,  that  the  company  csuld 
sell  for  partly-paid  shares,  as  the  word  "shares "  was 
not  confined  to  shares  fully  paid.    But  it  had  never 
been  held  that  such  a  reconstruction  as  was  involved 
in  the  present  scheme  could  be  carried  out. 

Stewart  Smith,  K.O.,  and  Shtwell  Coo)ier,  for  the 
company. — The  agreement  is  in  the  form  that  is  very 
commonly  used,  and  th*  company  with  to  know 
whether  it  is  ultra  vires.  When  the  capital  of  a  com- 
puiy  is  exhausted,  further  capital  must  be  raised,  or 
the  company  be  wound  up.  The  scheme  in  the 
present  case  has  been  framed  so  as  to  give  equal 
benefit  to  all  the  shareholders,  who  have  the  option 
of  taking  shares  in  the  new  company  'with  a  small 
liability,  the  liquidator  selling  the  shares  not  taken 
np  and  dividing  the  proceeds  among  the  dissentient 
shareholders  rateably.  It  is  an  advantage  for  the 
liquidator  ts  be  able  to  deal  with  the  shares  in  blocks 


as  a  better  price  can  bo  obtained  for  them  thereby. 
In  Poitleihwaite  v.  Port  Philip  and  Colonial  Oold 
Mining  Co,  38  W,  E.  246,  43  Ca.  D.  452,  it  was 
held  that  such  an  option  to  take  shares  conld  not 
remain  open  for  ever,  and  that  it  was  only  reasonable 
for  the  purchuing  company  to  stipulate,  and  for  the 
liquidator  and  shareholders  of  the  seUing  comptny  to 
agree,  that  a  limited  time  should  be  fixed  within 
which  alone  the  op*ion  should  be  exercisable,  and  also 
that  the  scheme  was  not  vitiated  by  the  insertion  of 
a  time  limit.  That  was  a  case  under  section  161,  but 
the  principle  is  the  same  whether  the  agreement  is 
outside  or  inside  section  161.  The  present  case  is 
entirely  different  from  Manners  v.  St.  Bavid's  Oold 
and  Copper  Mines  {Limited).  In  that  case  the  com- 
pany got  the  benefit  of  the  shares  that  were  not 
taken  up;  that  was  the  especial  -  hardship  in 
the  case,  and  Bomer,  L.J.,  held  that  the 
contract  was  ultra  vires  of  the  selling  company  because 
it  contained  that  provision.  Cozens-Uardy,  L.J., 
also  based  his  judgment  upon  the  same  grounds. 
Th  %t  provision  is  entirely  wanting  in  the  present  case 
and,  therefore,  that  case  does  not  apply.  The  scheme 
has  been  framed  to  give  each  class  of  shareholders 
the  maximum  they  can  possibly  get,  and  it  ought, 
therefore,  not  to  be  objected  to  as  being  uUrd  vires. 
If  the  procedure  provided  by  section  161  be  adopted 
the  company  would  have  to  value  its  assets  and  the 
claims  made  against  it,  and  the  dissentient  share- 
holder  would  then  get  his  share  of  the  balance,  but 
that  is  a  ruinous  procedure  when,  as  here,  the 
dissentient  shareholder  holds  only  a  few  shares ; 
instead  of  this,  under  the  scheme  a  shareholder 
obtains  his  quota  of  shares  'with  the  liability  attached, 
and  if  he  does  not  take  np  the  shares  the  proceeds  of 
them,  which  is  much  more  advan'ageous  for  him. 
Bateabiy  ac3ording  to  their  rights  and  interests 
means  in  proportion  to  the  shares  held  by  the  dis- 
sentient shareholders. 

EEKBAvicn,  J. — I  have  no  doubt  that  this  agreement 
cannot  stand  as  it  is.  I  do  not  propose  to  go  through 
the  whole  of  it.  It  is  admitted  that  this  is  not  on 
agreement  intended  to  be  effected  under  the  pro- 
visions of  the  Companies  Act,  1862,  ss.  161  and  162. 
There  is  to  be  a  'winding  up  and  the  sale  of  the  com- 
pany's undertaking  and  assets  is  to  be  carried  through 
in  that  winding  up,  and  through  the  machinery  of 
the  liquidator,  but  not  under  the  statutory  provisions 
to  which  I  have  referred.  Therefore  we  need  not  inquire 
what  the  statute  gives.  We  need  not  inquire  whether 
this  is  anything  different  from  what  the  statute  gives, 
because  the  statute  has  nothing  whatever  to  do  with  it. 
There  is  a  liquidation  of  the  company  which  is  a 
vo'untai-y  liquidation,  and  the  company  is  still  in 
existence,  still  carrying  on  business,  and  still  entitled 
to  sell,  if  they  have  any  power  at  oil  t?  sell  under  the 
memorandum  and  articles  of  association,  as  a  going 
concern. 

The  first  question  is,  have  they  power  to  sell? 
That  is  easily  answered.  Under  sections  10  and  15  of 
clause  3  of  this  memorandum  of  association  there  is 
power  to  sell  not  only  "  the  undertaking" — which  is 
all  that  is  covered  by  section  10 — but  also  "all  or  any 
part  of  the  property  and  rights  of  the  company."  They 
might  sell  the  undertaking,  or  they  might  sell  the 
whole  or  any  part  of  the  assets  us  a  going  concern ; 
and  they  may  sell  that,  acQording  to  section  10,  at 
any  rate  "  for  shares."  They  may  sell  the  under- 
taking for  shores ;  and  I  'wiU  assume,  though  it  is 
not  expressed,  that  they  may  sell  any  part  of  the 
property  for  shares.  That  is  not  expressed,  and  there 
may  be  a  small  point  upon  that ;  at  any  rate,  they 
may  sell  their  undertaking  for  shares,  and  the  ex- 
pression "the  undertaking"  would  cover  a  great 
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VoL  LIV. 


HlQH  COUST. 


BiBoooD  If.  Nils  Vallb?  Ck).  (Limited). 


HtOH  COTIST, 


d«»l.     If  tbey  may  iell  for  shares  (hey  may  iell  for 
partly  paid-up  aharfts— sharei  which  are  nob  wholly 
paid  up — in  aonie  other  conipany.     So  far  there  ia  no 
difficulty.    They  might-,  therefore,  make  a  sale  of  the 
whole   undertaking  and  assets  of  the   company  to 
another  company  for  partly  paid-up  shares  in  that 
other  ccmpany.     To  work   it   out  proptrly,  all  the 
shares  would  have  to  be  uuder  the  control  of   the 
liquidator,  but  it  there  were  no  Uq  aid  a  tor,  under  the 
control  of  the  directors,  in  which  case  they  would 
have  to  realize  those  shares  as  part  of  the  allots  ( i 
the  company,  and,  after  paying  the  costs   and  ex- 
peiues,  and,  of  course,  cl earing  the  company  fr«m 
debts,  they  would  have  to  divide  those  proceeds  aniODg 
■Jl  their  sharehotders,  in  proportion  to  th»ir  nominal 
interests  in  the  company.     Of  course,  a  question  might 
aris«  where  shareholders  had  not  paid  ualls  and  so  on, 
ind  the  partnership  rules  would  come  in ;  but  sub- 
stantaally  in  a  case  of  this  kind,  where  they  are  all 
fully  paid  up,   it  would    be  in   proportion    to   tht-ir 
nominal  interest  in  the  company.    That  would  be  I  he 
proper  mode  of  proceeding.     It  is  not,  however,  pro- 
posed to  follow  that  course  in  the  pretent  case.     They 
propose  to  allot  the  shares  in  the  new  company  direct 
to  the  shareholders  in  the  old  company.     I  am  not 
sure  that  they  have  the  right  to  do  auythiog  of  the 
kind.     The  shares  in  the  new  company  are  intended 
to  be  partly  paid-up  shares,  and  I  do  not  see  how  this 
old  company,  or  the  liquidator,  can  compel  a  share- 
holder in  the  old  company  to  take  shares  in  the  new 
ocmpany,  one  or  mere,  whether  it  is  the  rateable  pro- 
portion or  any  other  nnmber,  imposing   thereby  a 
liability.      That  is  a  difficulty  in  th>^  way  of  tbo 
scheme.    But  that  has  been  foreseen  and  an  attempt 
has  bten  made  to  get  over  it.    Those  shareholders 
who  are  willing  to  accept  partly  paid-up  shares  and 
the  liability,  are  to  have  their  shares.    Thtu  cornea 
the  difficulty,  what  are  you  to  do  with  those  who  will 
not  ?     You  cannot  force  it.     You  cannot  force  any- 
thing npon  them  at  all.     They  are  entitled  to  their 
shares  m  the  assets  of  the  company,  including,  of 
course,   as  it  is  a  winding  up,  tneir  share   in   their 
proper  proportion  of  the  proceeds  of  sale  ot  those 
shares  which  are  allotted  to  the  consenting  ahare- 
holders.     Bat  it  is  not  proposed  to  give  them  any- 
thing of   that  kind.      lb  is   proposed,  as   tbey  are 
obstinate  and  refuse  to  take  any  allotment — I  am  not 
using  the  word  in  an  oft'iinsive  sense,  because  they  are 
entitled  to  be  obstinate  and  refute — it  is  proposed,  as 
tbey  are  obstinate  and  refuse  to  take  an  allot  men  t 
ot    shares,   that    they    shall    have    something  else. 
Now,   what  is  that  something  else  to  be?    Those 
shares  which   are  not  taken  are  to  b>)  sold  by  the 
liquidator  for  what  he  can  get  for  them.     Tbere  is  a 
certain  time-limit  fixed  within  which  the  obsUuato 
refusal  is  to  be  expressed.    There  is  a  certain  time 
within  which  the  liquidator  is  to  sell.     As  at  pteseut 
advised,  I  see  no  objection  to  a  reasonable  time^limit 
in  either  cose,  and  I  eee  no  reason  for  supposing  that 
the  time-limit  fiied  is  not  reasonsblo  in  eitht-r  case. 
Bat  undoubtedly  he  is   to  sell — not  necessarily,  of 
oiurse,  all  at  once,  because  probably  that  would  be 
impossible,  but  he  is  to  sell  when  and  as  he  can.    But 
he  is  to  sell.     If  eventoally  he  has  to  sell  for  "  an 
old  song,"  a«  the  saying  is,  then  for  "  an  old  song  " 
the  sbaies  must  go.    He  has  got  to  realize,  and  when  ha 
his  got  it  all,  or,  of  course,  if  he  prefers,  when  he  has 
got  a  substantial  sum  in  hand,  he  is  to  distribute  it, 
of  course  after  paying  the  expenses  of  the  sale.    That 
means,  as  I  twderstand  it,  the  sate  of  all  those  shares 
wbich  he  has  sold  up  to  the  time  ot  distribution,  and 
if  there  is  no  distribution  then  undoubtedly  ail  of 
them  that  have  been  reaU^d.     What  remains  in  his 
hands  is  to  be  distributed  among  those  members  who 
hxre  not  come  in,  the  dissenting  members — what  t 


have  called  the  obs Unite  refusing  members.  Tbey 
are  to  have  a  share  in  this  fund,  be  it  small  or  be  it 
large. 

Now  I  confess  that  I  cannot  follow  the  meaning  of 
the  language  in  wbich   the  rateable  distribution  is 
expressed.     I  am  told  that  it  is  pe*  fettly  clear,  and 
that  it  only  means  that  all  the  rights  and  interests  of 
the  shareholders  are  to  be  taken  into  consideration  at 
the  time  of  the  diitribution.     I  do  not  unde* stand 
what  rights  and  interests  have  to  be  taken  into  con- 
sideration, how  there  c%n  be  anything  open  for  dis- 
cri-Uon.       "  Rateably  "  implies   that  there  is  some 
proportion  which  has  to  be  ascertained  ;  and  the  pro* 
portion,  it  seems  to  me,  must  necessarily  be  the  value 
that  the  interest  of  the  particular  shareholder  recotv- 
ing  his  quota  bears  to  the  total  interest  of  those  who 
have  ttood  out.     I   do   not  think  there  is  any   other 
right  or  interest  to  be  considered,  "  rateably  "  seems 
to  ma  necessarily  to  imply  that.      Therefore,  each 
shareholder  in  each  distribution  (and  tbe:e  may  be 
only  one  distribution)    will   get  his  share  with  the 
others,    his  proportion  ot  the   priMeeds  of  sala   lew 
expenses.      That  may  be  extremely  tinfair   to  some 
shareholder  ivhose  shares  may  have  bee-v  sold  for  a 
good  price   on  the  market ;     there   may  have  been 
a  slump,  and  the  rest  ot  the  shares    may  have  be«n 
sold,  as  I  h>ive  said  before,  for  ''  sn  old  'oug."    Tfaea 
those  shareholders  whose  shares  were  sold  for  "  an  old 
song  "  will  have  their  proportion  calculated  exjictly 
in   the  same  way  as  his,   though  his    shares    were 
very  likely  sold  for  a  larger  sum.      That  seems  to 
me    to    be    unfair    and    to    work    iojustice.       But, 
apart    from    that,    is   this   fair    to   these  disMnting 
shareholders  at  all  f     It  seems  to  me  that  it  is  (tr>  use 
a  common  expression]  putting  a  pistol  to  their  heads 
and  telling  tbem,   "  If  you  do  not  come  in,  all  yon 
will  get  is  your  proportion,  whatever  it  may  bo,  of 
the  sale  of  those  shares  which  are  held  by  dissentient 
sbareholders ;  if  you.  do  come  in,   you  will  have  to 
accept  shares  with  a  liability,  and,  if  you  will  not  take 
that — and  we  admit  and  must  admit  that  we  cannot 
force  you  to  take  that — then  you  will  have  to  take 
what  you  can  get  in  that  way,  which  must  be  a  verf 
small  amount.    You  will  have  nothing  whatever  to 
do  with  the  new  company  ;  you  will  have  nothing  to 
do   with   shares  in  the    new    company,  of    course, 
because  you  said  yon  would  stand  out ;  all  you  g«t  is 
your  rateable  proportion  ascertained  io  that  way." 
That  seems  to  me  to  be  untair.     I  do  not  propose  to 
go  into  the  rest  ot  the  agreement,  because  I  think  it 
all  turns  on  that  as    a    hinge.      I    think  it  comet 
precifoly    within     what    Bomer,     L.J.,     describtt 
in  the    case    of   Manners  v,    St.    David't    (hAi  oad 
Ooppfr  Mint*   {Limited).       He  says,  at   the  top  of 
p.    606  :    "It    is    a    scheme    whereby    the    share^ 
holders  of  a  company,  who  have  paid  up  their  shares 
in  full  and  are  not  nnder  any  liability  to   fumisli 
any  further  capital,    are  told,    '  You    must  pay  ap 
more  capital,  and  if  you  do  not,  you  shall  forfeit  all 
share  and  interest  in  this  company  as  a  going  con- 
cern.'   Such  a  scheme  is  wholly  improper  ana  ultra 
aires,"     The  distinction  between  that  case  and  this 
is  obvious,  as.  ot  course,  has  been  relied  upon.    There 
the  dissenting  shareholder  would  get  nothing.    The 
pic  (seeds  ot  sate  of  their  shares  was  to  go  to  the  com- 
pany,   to    go    away    from   them    altogether.      The 
observations  ot  Homer,  L.J.,  and  the  observations  to 
be  found  in  the  other  judgments  are  of  cour«e  relied 
upon  here.     There  is   that   difference  in  substance, 
that  here  the  shareholder  is  to  get  his  rateable  pro> 
portion,  that  is  the  substance.     It  seems  to  me  to 
corns  to  the  same   thiug.     The    directors  in  effect 
say,   "  You  are  under  no  liability,  we  cannot  fow» 
you   to    come   under    liability,    but    we    can    force 
you    and    will   force   you  to  forfeit  yottr  tbftrea.'' 
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Ik  rx  Yalfy. 


High  Ootot. 


Whether  the  shares  are  forfeited  by  taking  them  all 
away  or  forfeited  by  dealing  with  them  in  a  way 
that  is  not  sanctioned  by  any  contract  between 
the  parties,  and  not  to  be  even  justifi^  by  any 
passage  in  tiie  memorandum  and  articles  of  assooia  - 
tion,  seems  to  me  to  be  perfectly  immaterial.  Tou 
take  away  from  the  shareholders  that  which  is  their 
own.  Ton  say  to  them,  "  If  yon  do  not  come  in,  at 
any  rate  yon  shall  not  have  yonr  chares,  von  shall 
have  BomethioK  else,"  which  I  do  not  think  will  be 
ascertained  f uny,  bnt  whether  it  is  ascertained  fairly 
OT  not  it  is  not  in  the  bond.  I  think  the  share- 
holders are  entitled  to  insist  on  the  bond,  and,  there- 
fore, I  propose  to  restrain  the  company  from  pro  - 
oeeding  on  the  agreement  in  its  present  shape.  How 
far  alterations  wQl  modify  all  ufficnlties  is  another 
mattor,  bat  I  do  not  think  the  ag^ement  can  stand 
as  it  is. 

An  injunction  was  granted  until  the  trial  or 
further  ord^r  restraining  the  company  from  entering 
into  or  carrying  into  effect  the  draft  agreement. 

Solidtors,  Biagooi  &  Uarihall ;  Wor%liingUnXt  Evatu, 
Ditunty,  &  Go. 


r.J.J 


Feb.  6. 


Chan  Div. 
Swinf^n  Bady, 

In  re  Vaipy. 
Valpy  v.  Valpy.  (a.) 

Will — Extntration — Mortgage  deU — Contrary  intention 
—Locke-King'e  AcU  (17  &  18  Viet.  c.  113;  30  &  31 
Viet.  e.  69;  40  <fe  41  Via.  c.  34)  -Real  Ettate  Charges 
Act,  1867  (30  (fc  31  Vict.  e.  69). 

A  testator,  by  claute  9  of  hi*  will,  devieed  the  X  estate 
to  tp'cific  devisres.  By  elauee  14  he  devited  the  Y  ettate 
and  all  other  real  and  perianal  estate  not  by  will  or 
eodia'l  otherwiie  disposed  of  to  trustees  on  trust  for  sale 
and  conwTs'on.  By  clause  15  he  directed  the  trustees  t> 
pay  out  of  moneys  arising  from  sale  and  ready  money  his 
debts,  except  charges  and  mortgage  debts  (if  any)  on 
property  specifically  devised,  which  debts  were  to  be  paid 
primarily  out  of  the  property  charged  therewith.  At  the 
dates  of  (Ae  testator's  will  and  death  the  only  mortgage 
teas  on  the  Y  estate. 

Held,  that,  the  Y  estate  mt  being  specifically  devised 
within  clause  15  of  the  will,  there  was  a  "  contrary 
intention "  within  the  Real  Estate  Charges  Act,  1867, 
and  that  the  mortgage  on  the  Y  estate  must  be  borne 
rateably  by  the  mixed  residuary  fund. 

Originating  summons. 

Tois  was  a  summons  to  determine  questions  arising 
in  connection  with  a  will  dated  the  29th  of  November, 
1894. 

The  testator  died  on  the  18th  of  December,  1904. 

By  clause  9  of  his  will  he  devised  an  estate  known 
as  the  Thorpe  Estate,  together  with  a  freehold  house 
No.  16,  Fmsbury-pavement,  to  Alicia  Valpy  for  life 
or  until  she  should  marry  again  with  remainder  to 
Oliver  Harris  Valpy  absolutely. 

By  dause  14  of  his  wUl  he  devised  and  bequeathed 
an  Mtate  known  as  the  Enbome  Lodge  Estate  and 
all  other  his  real  and  personal  estate  not  thereby  or  by 
any  oodidl  otherwise  disposed  of  to  his  trustees  upon 
trust  for  sale  and  conversion. 

By  clause  Ifi  of  his  will  the  testator  directed 
that  his  trustees  should,  out  of  the  money  to  arise 
from  the  sale  and  converrion  of  his  said  real  and 
personal  estate  under  the  trust  lastly  thereinbefore 
contained  and  out  of  his  ready  money  pay  his  funeral 

(a.)  Reported  by  F.  HABBnroi  Dalstor,  E«q., 
Banister-at-Law. 


and  testamentary  expenses  and  debts  "  except  charges 
and  mortgage  debts  (if  any)  on  property  specifioaTly 
devised,  which  debts  are  to  bo  paid  pnmanly  out  of  the 
property  charged  therewith,"  and  should  also  pay  or 
provide  for  the  legacies  and  annuities  thereby  or  by  any 
codicil  bequeathed,  and  all  death  duties  in  respect  of 
his  estate  or  ii  respect  of  the  devises  and  beques's  in 
his  will  or  any  codicil  contained,  which  devises  and 
bequests  should  be  taken  by  the  devisees  and  legatees 
free  of  duty,  and  should  divide,  pay,  and  transfer 
the  residue  of  the  sai  i  money,  and  he  bequeathed  the 
same  in  the  following  manner — namely,  suoh  part 
thereof  as  consisted  of  the  proceeds  of  sale  of  his 
residuary  estate  other  than  the  Enbome  Lodge  E^te 
unto  four  children,  Frederick  Harris  Valpy,  Janet 
Vdlpy,  Anna  Margaret  Valpy,  and  OonstanoeMaitland 
Valpy,  and  a  grandson  Oliver  Harris  Valpy,  in  equal 
shares,  and  axich  part  of  the  said  money  ai  C3n»isted 
of  the  proceeds  of  sale  of  the  Enbome  Lodge  Estate 
unto  the  said  Frederick  Harris  Valpy,  Janet  Valpy, 
Anna  Margaret  Valpy,  and  Constance  Maitland 
Valpy  in  equal  shares. 

Oae  of  the  four  ohildrea  was  an  executor  and 
trustee  of  the  will. 

At  the  date  of  the  teetator's  will  and  at  the  time 
of  his  death  the  only  mortgage  or  charge  on  his 
estate  was  a  mortgage  on  the  Eabome  Lodge  Estate 
dated  the  25th  of  March,  1868. 

At  the  date  of  his  will  and  death  the  testator  had 
no  real  property  otht  r  than  the  Thorpe  Eitate  and 
the  Enbome  Lodge  Estate  and  Uie  house  in 
Finsbnry-pavement.  The  object  of  this  summons 
was  {inter  alia)  to  ascertain  whether  the  mortgage  debt 
was  to  be  home  by  the  EibDme  Lodge  Sstote  alone 
or  by  the  Enbome  Lodge  Estate  and  the  general 
residue  rateably. 

J,  M.  Patersoi,  for  th)  ezeoutors  and  trustees. 

T.  K.  Crosifield,  for  the  children  interested  in  the 
Enbome  Lodge  Estate  other  than  the  trustee. — The 
only  specific  devise  is  that  of  the  Thorpe  Estate  con- 
tained in  clause  9  of  the  will,  and  the  Enbome  Lodge 
Estate  is  not  speoifloally  devised  within  tbe  meaning 
of  clause  15  of  the  will.  In  effoot  the  testator  has 
directed  all  his  debts,  except  mortgage  debts  on  the 
Thorpe  Estate,  to  be  paid  out  of  the  mixed  residuary 
fund.  There  is,  therefore,  a  sufficient  contrary 
intention  within  the  meaning  of  the  Beal  Estate 
Chtrges  Act,  1867,  and  the  mortgage  on  the  Enbome 
Lodge  Estate  must  be  paid  out  of  the  mixed  residuary 
fund. 

T.  J.  C.  Tondin,  for  the  grandson. — There  is  not  » 
Bofficient  contrary  intention  within  the  meaning  of 
of  the  Beal  Estate  Charges  Act,  1867.  The  Eibome 
Lodge  Estate  is  spedflouly  devised  within  clause  16  of 
the  will,  and  the  mortgage  debt  must  therefore  be 
home  by  that  estate  alone :  see  Nels»n  v.  Page,  17 
W.  E.  27,  7  Eq.  26 ;  Elliott  v.  DearsUy,  29  W.  B  494, 
16  Ch.  D.  322. 

Swnn'SN  Eaby,  J.,  held,  in  the  first  place,  that  the 
Enborne  Lodg^  Bstate  was  not  specifically  devised 
within  the  meaning  of  clause  15  of  the  will ;  and  then 
oontanued  :  The  true  construction  of  clause  15  of  the 
will  is  that  it  really  amounts  to  a  direction  to  pay  the 
testator's  debts,  "  except  charges  and  mortgage  debts 
(if  any)  on  the  Thorpe  Estate,"  out  of  the  mixed 
residuary  fund.  In  my  opinion  that  is  a  "  contrary 
intention"  within  the  meaning  of  the  Beal  Estate 
Charges  Act,  1867  s.  1.  The  section  provides  that 
on  the  construction  of  the  will  of  any  person  who 
may  die  after  the  Slitof  December,  1867,  a  general 
direction  that  the  testator's  debts  shall  ba  paid  out  of 
his  personal  estate  riiall  not  be  deemed  to  be  a 
declaration  of  anintcmtion  contrary  to  or  other  than 
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the  role  establisbed  by  the  Beal  Estate  ChargeA  Aut, 
lSo4,  ucIeEs  such  contrary  ictctitioii  shall  be  furtber 
declftred  by  words  *  spies  sly  cr  by  necesBwy  implicn- 
tioa  referring  to  ail  or  some  of  the  testator's  debts  or 
debt  charged  by  way  of  mortgage  on  any  part  of  his 
real  estate.  The  will  now  in  question  refers  to  the 
mortgage  debts  (if  any)  on  the  Thorpe  Estate,  »nd 
directs  till  other-debt^  to  be  paid  out  of  the  mixed 
residoary  fund.  That  is  a  clear  implication  that  the 
mortgjge  debts  other  than  those  (if  ant)  on  tiio 
Thorpe  Estate  are  included  iu  the  goueral  dirtctioa  to 
pay  the  debts. 

There  is,  therefore,  a  '*  contrary  intention  "  within 
the  Real  Estate  Charges  Aut,  18(17,  and  the  mortgage 
d^ht  on  the  Enbome  Lodge  Estate  muit  be  borne 
ratoably  by  the  mixed  residuary  fund. 

Solicit orSj  Valjii/,  Prckkam,  iSc  VhujAirt ;  Diiaoi.d  d: 
Son. 


Dec.  I'i. 


K.  B.  Div.  1 

(Lord  Alverstone,  L.C.J.,  and  > 

Lawrance  and  Ridley,  JJ.)    j 

Bex  V,  SoMEKS  and  Otuees.  («.) 
Mighwa^t^Bightt  of  u/ay — Dtchrathn  of  ruad  tu  bt  a 
public  lili/fuoay — CuHifni  of  "  oicttpier" — Conttruc- 
(»'on— Certiorari— //(jAtfujj  dd,  1863  {'15  ■&  2fi  Vict, 

c,  61),  I.  ao. 

Section  36  o/the  HigKvmiji  Act,  1862,  eiiadt:  "  SFhert 
thi  inhahitiAtiU  u/ ati;/  jxnieh  are  dtairoui  of  utidtriakiiuj 
the  rrpair  (>/  aM^  dri/iway,  or  pricaie  carriage  or  cccu- 
patiott  road,  witliin  their  jiuriah,  in  return  for  (he  ute 
thereof,  the  district  surviyor  may,  at  the  r^ueit  of  the 
inhabitants  of  >sueh  parish  aitembled  in  vestry  duly  con- 
vened/or the  purpose,  and  with  the  cotaent  in  tvrittiig  <>/ 
the  ouiHtr  und  occupier  <•/  evtry  part  thereof,  apply  to  the 
jiutices  in  petty  ietaioiit  to  declare  aach  dri/twuy  or  mud 
to  be  a  public  hiqhumy  to  be  repaireti  at  the  ti-^tnae  of  the 
pariah    .    ,    ." 

Held,  the  owner  and  ottupier  of  the  road,  lehoie  con- 
tent in  writing  muii  be  obtained  in  writiny,  does  ui.t 
include  personi  who  have  mere  riyKis  i>f  way  or  (atemtutt 
over  thi  road. 

Rule  nisi  calling  upon  certain  josticts  of  the  peace 
for  the  coutity  of  Somerset  to  show  cause  why  a  writ 
of  cerd'&rurt  should  not  issue  to  remove  into  this  court 
all  and  singular  the  orders  under  the  bands  and  seals 
of  the  said  juttiues,  and  beariDg  diite  oa  or  about  the 
12tb  day  of  December,  1904,  whereby,  in  pursuance 
of  ihe  provisions  of  the  statute  23  and  2t)  Vict,  c.  61, 
I.  30,  it  was  ordered  and  declared  that  the  private 
carriage  and  occupa  i  n  road,  as  therein  folly 
described,  was  a  public  bi^jhway  to  be  repaired  at  the 
expense  of  the  parish  of  Bleadon,  upon  the  follow- 
ing grounds:  (1)  The  e  aid  order  was  made  without 
jurisdictiou;  (2)  the  General  Estates  Oo  (Limited) 
are  ououpiers  jointly  with  tbe  Great  Wosteru  Rulway 
Co.  of  tbe  said  load,  and  their  consent  iu  writing 
was  not  obtained,  and  they  at  no  time  had  notice  of 
the  application  to  the  }ii<itices  at  ])etty  sessions  to 
declare  the  said  road  a.  public  highway  to  bo  repaired 
at  the  expense  cf  the  parish  ;  [3]  The  proviaiona  of 
section  36  of  the  Highway  Act,  1MU2,  were  not  com- 
plied with  in  tbnt  no  consent  iu  writing  as  required 
by  the  section  was  obtain td  from  the  owners  and 
occupiers  cf  eveiy  part  of  the  said  road. 

The  rule  was  moved  on  behalf  of  the  General 
Estatea  Co.  (Lituiled).  The  road  in  question  was  a 
portion  of  a  driftway  set  out  under  the  Bleadon 

(a.)  Reported  by  Maueicx  N.  DBUCdUsa,  Etq., 
B&rristei- at- La  w. 


Enclosure  Award  made  under  the  Act  2i  Q«o.  3, 
c,  14. 

The  Bristol  and  Exeter  Bailway  Co.,  whose 
suuceasora  in  title  aie  the  Great  Western  Railway  Co., 
had  acquired  the  freehold.  By  a  deed  of  covenant 
dated  the  Tth  of  Jimuary,  186a,  the  Bristol  and 
Exeter  Railway  CJo.  granted  to  one  Henry  Davies.  i& 
predecessor  in  title  of  the  General  Estates  Co, 
(Limited),  his  heirs  and  assigns,  a  right  of  way  for  aU 
purposes  over  the  road  iu  question  for  ever  in  cou- 
sideration  of  tbe  sum  of  iloO,  and  a  covenant  by  him. 
bis  htirs,  executors,  and  administrators,  to  keep  and 
preserve  tbe  said  road  in  good  and  substantial 
repair  at  all  times  for  ever  thereafter. 

Subject  to  the  payment  of  ceitaiu  charges  to  the 
General  Estates  Co.  (Limited),  for  truttic  other  than 
foot  paaiengors  the  public  have  for  upward  of  forty 
yean  used  tbe  said  road,  which  ha»  been  regularly 
kept  in  repair  by  the  said  company.  The  order  of  the 
justices  was  made  on  the  12th  of  December,  190-1, 
with  the  consent  in  writing  of  the  Qr*at  Western 
fiaiiway  Co.,  but  the  General  Eitates  Co.  (Limited) 
did  not  receive  any  notice  of  the  application  to  the 
justices,  nor  did  the  said  company  gire  their  coisent 
in  writing.  The  justices  did  not  show  cause  by 
cDiuisel,  but  £led  au  affidavit,  paragraph  10  of  which 
was  OS  follows :  "It  was  proved  to  our satiafacttou  on 
the  reading  of  the  said  consent  [i,e,,  tbe  coDseutol  the 
Great  Western  Railway  Co  )  that  the  only  light  which 
the  General  Estates  Co.  (Limited)  had  over  the  said 
road  was  a  right  of  way  which  had  been  granted  by  the 
Bristol  and  E  ^eter  Railway  Co. ,  the  predecessors  in  title 
of  the  Great  Western  Hallway  Oo. ,  to  the  General  Estates 
Co.  (Limited)  or  thfcir  predecessors  in  title,  and  further, 
that  there  were  numerous  other  owners  and  occupien 
of  Ittnd  on  the  western  side  of  tbe  Qr«at  Wes!em 
Railway  Co.'s  main  line  from  Bristol  to  Exeter  who 
from  lime  immemorial  had  had  and  exeiciscd  rights 
of  way  and  passage  for  agricultural  purposes  over  the 
said  private  carriage  or  occupation  road,  and  we  wcie 
of  opinion  that  parties  having  a  mere  right  of  pasaag>9 
over  the  said  roadway  are  not  oocupiers  or  owners  <A 
any  part  of  the  said  road  within  the  meaning  of  the 
said  Act." 

The  cose  is  only  repotted  on  the  question  of  the 
meaning  of  the  word  "  occupier  "  witMn  section  ',i6. 

Mnaiwrran,  K.C.  {Bomey  with  him),  for  the 
Ax  bridge  Eural  District  Council, — The  words  owoot 
and  occupier  refer  to  the  owners  of  the  sir- 
vient  tenement,  not  of  tbe  dominont  tenement. 
It  is  the  owners  of  the  laud  over  which  tbe  road 
passes  whose  consent  is  necessary,  because  they  are 
giving  up  their  private  use  of  the  road  to  tbe  public, 
the  compensation  being  thit  the  road  is  to  be  hence- 
forth repaired  at  the  expense  of  tbe  public.  Persona 
witb  mere  rights  of  way  ovc  r  the  re  aid  do  not  leqoire 
to  be  protected ;  they  can  use  tbe  road  a(t«r  it 
becomes  a  public  highway  and  suffer  do  loss. 

ItntitV,  K.C.  {Macktrizie  with  him).— Tte  word 
"occupier"  has  reference  to  those  who  have  rights 
over  the  laud,  not  to  persons  who  grant  the  rights. 
The  persons  with  tights  over  the  land  are  on  aaoer' 
toinable  number,  whether  great  or  small,  and  tbe  fact 
that  in  this  case  there  are  a  luriie  number  (f  ptrtons 
with  various  rights  is  only  :>  ditliculty  in  the  way  of 
obtaining  the  requisite  consent.  The  word  occupier 
occurs  iu  section  68  of  the  Bailnay  Ct*uacs 
Act,  IS-ld,  and  was  construed  to  mean,  in  favour 
of,  my  ]iresunt  argument,  a  per^ton  lawfully 
upon  the  highway :  Mandieiter,  Hhej/i<ld,  nnd  Lin- 
colinhire  liiiluiutj  Co,  v,  WttUil,  U  0.  8,  313.  at 
pp.  'i'i'i,  221,  This  co^ie  hai  been  approved 
constantly:  see  Ch'itmun  v.  South- Eittterit  ftaittcnv 
Co.,  37  W.  E,  S,  21  Q.  B.  D.  o2i,  at  p.  527,  Lord 
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Bsher,  H.B. :  "  The  decision  in  MancJutter,  Shrffield, 
and  Litte'Amhire  Railway  Co.  t.  fVallit  wm,  I  think, 
a  atroD  g  decision,  but  it  was  the  decision  of  a  very 
strong  couit.  It  amounts  to  this,  that  if  a  man  is 
driving  his  cattle  along  a  load  which  runs  alongside 
a  railway,  or  even  allowing  them  to  be  upon  it,  be  is 
entitled  to  protection  under  section  6$  as  an '  occupier ' 
of  land  adjoining  the  railway." 

They  referred  also  to  Selby  v.  Crystal  Palace  District 
Oat  Co.,  10  W.  R.  636,  31  L.  J.  Ch.  595. 

Lord  AiVEBSTONB,  L.O.J.— This  case  raises  a  diffi- 
cult point.  It  must  be  decided  upon  general 
principles  of  law.  I  do  not  think  the  mere  reading 
of  the  section  enables  one  to  say  definitely  which  side 
18  right.  The  view  I  take  is  that  the  rule  must  be 
discharged.  But  I  can  quite  understand  that  persons 
oonld  come  to  a  different  conclusion  if  they  did  not 
follow  the  force  of  the  views  which  I  am  about  to 
express  as  to  the  construction  of  the  section.  [His 
lorasbip  read  the  section  set  out  above.]  It 
is  contended  that  the  consent  of  people  iriio 
have  special  rights  in  respect  of  any  "drift 
■way  or  any  private  carriage  or  occupation 
road"  must  be  obtained  even  though  the  rights 
be  those  of  a  licensee  or  owner  of  an  easement, 
not  an  occupier  or  owner  of  the  road  in  the  legal  sense 
of  ownership  of  the  land  over  which  the  road  passes. 
My  view  of  the  section  is  that  it  deals  with  certain 
limited  rights  over  property  which  is,  under  nearly  all 
circumstances,  in  the  occupation  of  somebody  else  than 
theowner.  It  deals  with  a  "  drift  way,"  whichis,  Ithink 
I  am  correct,  a  right  of  driving  cattle ;  with  a  "  private 
carriage  road"  which  is  obviously  through  private 
property,  with  an  "occupation  road,"  a  road  through 
fields  which  persons  have  the  right  of  using,  the 
fields  still  remaining  in  the  occupation  of  the  persons 
who  farm  the  land.  It  is  contemplated  that  the 
road  is  going  to  become  a  public  highway,  and,  in 
exchange  for  the  use  of  the  road  by  the  inhabitants 
they  are  going  to  bear  the  expense  of  the  repair 
and  maintecance  of  the  road.  It  seems  to  me 
that  persons  only  entitled  to  rights  of  us'ng 
the  road  ought  to  have  nothing  to  say  in  the 
matter.  There  could  be  no  right  of  compensation 
in  such  a  case,  as  suggested  by  counsel.  They  still 
have  the  right  of  way,  but  now  in  common  with 
others,  and  they  could  not  be  compensated  for 
refraining  from  adopting  a  dog-in-the-manger 
attitude,  although,  of  course,  if  a  man  says,  "I  have 
a  short  cut  to  the  railnay  station,  and  lival  traders 
have  to  go  round  a  longer  way,"  I  can  understand 
it  being  urged  he  would  be  placed  in  a  vorse 
position  than  he  was  before.  I  do  not  think  the 
section  is  dealing  with  persons  who  had  a  mere  right 
of  way.  I  think  the  section  is  dealing  only  with 
servient  owners,  who,  in  consideration  of  permitt'ng 
all  the  iohabitants  of  the  parish  to  use  the  road, 
instead  of  as  formerly  some  few  persons,  are  t3  be 
relieved  of  the  burden,  if  any,  of  maintaining  the 
road.  These  rights  of  way  over  these  roads  are  not 
the  rights  of  the  "  owner  or  occupier "  within 
the  meaning  of  that  section.  The  people  to  be 
protected,  atid  whoto  consent  therefore  is  necessary, 
setm  to  be  the  owners  of  the  pro|.erty,  net  the 
persons  with  mere  rights  of  way.  With  regard  to  the 
Chalmers  case  and  Manchitter,  Sheffield,  and  Lincoln- 
shire Railuay  case,  cited  by  Mr.  Bussell,  they  are 
cases  referring  to  an  entirely  different  branch  of  law. 
Whatever  may  be  the  liabilities  of  railways  to  protect 
cattle  from  straying  on  to  their  lines,  it  can  afford  no 
help  to  us  to  discover  whoare  the  occupiers  contemplated 
by  section  36.  I  quite  agree  that  for  many  purposes 
the  word  "occupier"  may  be  used  for  people  using 
the  road,  as  in  the  illottration  I  referred  to  in  the 


course  of  the  argument — namely,  a  driver  of  a 
carriage,  as  the  carriage  passes  along  the  road.  But 
to  say  that  the  expression  is  used  in  other  branches 
of  the  law  dees  not  render  assistance.  I  oome  to  the 
conolueion  that  in  this  case  there  was  the  consent  of 
all  persons  who  properly  came  within  the  term 
"  occupier  "  of  the  road.    The  rule  must  be  d'smissed. 

Lawbakch  and  Bidley,  JJ.,  concurred. 

Rule  dismissed. 

Solicitors  for  the  Axbridge  Bnral  District  Coondl, 
Mead  &  Co.,  for  F.  Wood,  Wrington.    ' 

Solicitor  for  the  appellant,  G,  M.  Percy, 


Dec.  8. 


K.  B.  Div.  1 
(Walton,  J.)  j 

London  County  Couhou.  v.  Cook,  (a.) 

Inland  Revenue— Inhabited  house  duty — Separate  dwell- 
ings—Revenue Act,  1903  (3  Ed.  7,  c.  46),  «.  II,  «u&- 
stclion  1  (a). 

A  house  was  divided  into  separate  sleeping  "  cubicles  " 
to  accomodate  343  working  men,  each  man  having  a 
separate  cubicle,  arranged  on  three  landings  round  a 
central  hall,  with  reading  and  dining-rooms,  <i:c.,  on  the 
ground  floor  which  were  used  in  common  by  the  inmates. 

HtlJ,  that  these  cuhtclts  were  sleeping  places,  and  could 
nU  properly  be  said  to  be  places  in  which  anybody  dwelt, 
and  were  in  comequence  not  separate  dwellings  within  the 
meaning  of  section  II  of  the  Revenue  Act,  1903. 

Case  stated  by  Commissioners  of  Income  Tax 
upon  an  appeal  against  two  assessments  to  inhabited 
house  duty,  of  which  the  following  sections  of  the 
slatutes  and  facts  are  material : 

By  siction  11  of  the  Inland  Bevenue  Act,  1903,  it 
is  enacted  (so  far  as  it  has  a  bearing  on  this  case)  that 
"  (1)  Where  a  house,  so  far  as  it  is  used  as  a  separate 
dwelling-place,  is  used  for  the  sole  purpose  of  pro- 
viding separata  dwellings  (a)  the  value  of  any 
dwellmg  in  the  house  which  is  of  an  annual  value 
below  £20  shall  be  excluded  from  the  annual  value  of 
the  house  for  the  purpose. of  inhabited  house  duty; 
(2)  the  provisions  of  this  section,  as  respects  dwellings 
of  an  annual  value  not  exoiediog  forty  ponnds  shut 
not  take  effect  with  regard  to  any  such  dwelling 
unless  such  a  certificate  as  to  accommodation  and 
sanitary  condition  is  produced  ...  as  is  mentioned 
in  section  26.  sob  section  2,  of  the  Customs  and  Inland 
Bevenue  Act,  1890." 

Section  26,  sub-teution  2,  of  the  Customs  and  Inland 
Bevenue  Act,  1890  (which  was  repealed  by  section  17 
of  the  above-mentioned  Act),  provided :  "  The  assess- 
ment to  inhabited  house  duty  of  any  house  oiiginally 
built  or  adapted  by  additions  or  alterations,  and  used 
for  the  sole  purpose  of  providing  septrate  dwellings 
for  persons  at  rents  not  exceeding  for  each  dwelling 
the  rate  of  seven  shilliogs  and  sixpence  a  week  and 
occupied  only  by  persons  paying^  such  rents,  shall  be 
discharged  by  the  said  commissioners,  provided  that 
a  certificate  of  the  medical  officer  of  health  .  .  . 
shall  be  produced  to  them  to  the  effect  that  the  house 
is  so  constructed  as  to  afford  suitable  accommodation 
for  each  of  the  families  or  persons  inhabiting  it,  and 
that  due  provision  is  made  for  their  sanitary  require- 
ments." 

By  section  4,  sub- section  1,  of  the  Customs  and 
Bevenue  Act,  1891,  the  words  "where  the  annual 
value  of  each  dwelling  shall  not  amount  to  twenty 
pounds  "  are  substituted  for  the  words  "  for  persons 

(a.)  Beported  by  Maubiob  N.  Dbuoqurb,  Esq., 
Barrister-  at-Ls  w. 
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»t  rents  not  exceed  ing  for  each  dwelling  the  rateof 
■even  Hhillings  and  Bixpmoe  a  week  snd  occupied 
only  by  perjona  plying  euch  rsnU "  in  the  above- 
recited  BBction. 

Tho  premiBea  forming  the  8ul>jeet  of  appeal  were 
tmildiogs  erected  by  tbe  appellants  und-<r  the  powers 
conferred  by  Part  III.  of  the  Hotuiog  of  th^  WoA- 
ing  Ctaaaea  Act,  1890,  for  the  purpose  of  providing 
accommodation  for  men  of  the  working  claBses 
They  contained  accommodation  for  343  men.  and 
consisted  of  ieparate  dwelling-rooms  or  cubicles 
arranged  on  three  landings  round  a  oentrml  ha'l  or 
covered  yard,  reading  and  dining-r  loms,  Bcullery, 
lavatorieB,  baths  and  waahhouse,  catering  depart- 
ment, office  and  quarters  for  superiotendent  and 
staff.  The  walls  of  the  sleeping -rooms  or  cubicle* 
extended  up  to  the  ceiling,  except  upon  the  side 
lUAreat  the  landing,  on  which  side  there  was  an 
opening  ftl>">ut  eighteen  imhes  high  between  the  wall 
and  the  ceiling  for  I'ght  and  ventilation.  The  door 
of  every  ileepiog-room  or  cubicle  was  fitted  with  a 
bolt  in  the  iaaidc,  and  each  sleep 'ng-roOTn  or  cubide 
provided  separate  and  private  sleepiig  accommodation 
for  one  man,  not  more  than  one  man  beiog allowed  to 
oconpy  each.  The  occupant  wai  allowed  to  use  the 
other  apartments  and  offices  except  the  q«iatter»  for 
superintendent  and  staff.  A  charge  of  6d.  a  night 
was  made  for  each  sleepiDg-room  or  cubicle  and  for 
uie  of  the  other  departments  and  offices  but  many  of 
the  occupants  bad  occupied  the  same  sleeping-room 
or  cubicle  for  yeara  eontiauously.  The  sleep jng- 
roonis  or  cubicles  were  furnished,  wfre  cleaned,  anl 
the  beds  therein  tnade  by  the  s'^aff,  and  the  halls 
(of  which  there  were  three)  were  used  in  common  by  the 
occupimts  of  the  sleeping-rooms  or  cubicles  by  way  of 
aocess  thereto.  The  other  rooms  used  in  common  were 
on  the  ground  floor,  and  communicated  internally  witb 
the  entrance-hall.  A  separate  locker  for  the  use  of 
each  occup  .nt  was  provided  in  a  common  room 
on  the  ground  H  lO',  The  dining-room  was  used 
in  common  by  the  occnpon's  for  taking  thetr 
meals,  which  might  b4  obtained  at  a  shop  on  tlic 
premise*  or  otherwise,  and  in  the  lodgers'  kitchen, 
which  was  used  by  the  occupants  for  the  preparation 
of  their  food  and  f(i'  washing  up,  wai  a  hot  plate,  on 
which  they  were  at.  liberty  to  conk  their  own  food. 
Crockery,  spoons,  koives  and  fiirks  were  provided 
by  the  appe'lauii  for  the  use  of  such  occupants  as 
did  not  pro  fide  th^ir  own.  The  lavatoriei  were  tited 
bvthe  occapantt  in  common  for  their  personal  ablu- 
tions The  bath  rooms,  which  were  aspirated  and 
enclosed,  were  used  separately  by  any  occupant  on  pay- 
ment of  one  penny.  The  washhousa  was  used  in 
common  by  the  occupants  f  jr  cleansing  their  clothes. 

There  was  a  catering  department,  consisting  of  a 
kitchen  and  soull«ry  (other  than  the  lodgers'  kitchen 
and  scullery},  in  which  food  was  prepared  and  cooked, 
a  Inrder  and  sto-eroom,  in  which  it  wai  stored,  and  a 
shop  ;  but  the  oocupanta  of  the  sleepiag- rooms  >'>r 
cubioles  were  not  allowed  access  to  thii  department, 
except  to  the  shop  window,  which  opened  into  the 
dining-room.  Cooked  and  uncooVed  food  was  sold  at 
the  sliop  to  the  occupants  between 6  a.m.  and  10  p.m., 
the  catering  arrangem'>nt8  being  in  the  hands  of  the 
■nperintenaent  of  the  house. 

The  greater  number  of  the  occupants  of  the  sleeo- 
ing-rooms  or  cubicles  paid  their  rent  each  night,  but 
many  paid  it  weekly,  a^d  a  large  number  bad  oocu- 
pied  gloeping-rooms  or  cubicles  for  periods  varying 
from  thirteen  years  to  three  month*. 

Th")  rulei  provided  {inter  alia)  that  single  night 
tickets  might  be  obtained  and  also  periodic  il  ticket* 
for  a  period  not  excee'ling  seven  nightii ;  that  lodgers 
should  be  admitted  to  the  dormitories  at  intervals  of 
a  quarter  of  an  hoar  from  T  p.m  ;  that  oubiclei  moit 


be  vacated  before  8.30  a.m.  on  week  days  and  9  a.m. 
on  Sundays.  Smoking  or  the  usa  of  lights  in  the 
cnbicles  or  dormitories  was  strictly  prohibited,  A 
certificate  as  to  the  aonommodition  and  sanitary 
oond  tion  of  the  buildings  had  be*n  given  by  the 
medical  officer  of  health. 

The  commissioners  held  that  the  premisei  were  not 
a  house  used  for  the  sole  purpose  of  providing  sepwate 
dwellings,  and  confirmed  the  assessment. 

M-icmorran,  K.C.  {Ryit  w'th  him),  for  the  app^il- 
lants. — It  is  submitted  that  the  pnudple  l«id  down  in 
thi  case  of  Stam'ui  v.  /,-«,  69  L.  J.  Q.  B.  593,  47 
■W.  R.  Dig.  "".  governs  this  case:  there  the  separate 
dwellings  were  not  atnioturally  completely  severed 
from  eaoh  other,  and  certain  pwts  of  the  house  were 
used  in  comtuon. 

Sir  E.  B.  Carson.  S.O.  [Rowlatl  with  him)  for  the 
respondents, —That  case  was  quite  different  on  the 
facts;  there  the  tenant  had  omplete  control  of  his 
own  dwelling.  Here  the  cubiclos  are  not  separate 
diveltings  at  all,  and  more  like  the  rooms  of  a  hotel, 

Walton,  J.— I  think  this  is  a  rewmably  clear 
caie.  It  may  be  that  bousei  of  this  chiira<3ter  ought 
to  have  the  b-ineSt  of  somt  exemption  either  total  or 
partial.  I  have  only  to  determine  whe'ber  this 
particular  bonae  is  esimpt  under  the  eiiatiog  legisla- 
tion. In  order  to  brio g  the  oxse  within  the  statute  it 
seems  to  me  th^t  it  is  pluuly  neceastry  to  make  out 
that  the  cubiclea  in  question  are  dwelUnga,  i.r., 
separate  dwelltn^i ;  if  they  are  not,  the  case  doet  not 
fall  within  it,  [  Sis  lordship  here  stated  the  fact* 
Bubitautially  as  sst  out  in  the  case,]  It  seems  plain 
to  me  that  what  is  provide!  on  the  three  upper  noon 
of  the  house  is  sleeping  accommodation  only,  while 
on  the  ground  floor  there  is  accommodation  of  a 
different  kind,  that  is  to  a^y,  reading  and  dining- 
rooms,  aculleritiS,  lavatories,  baths,  wash  bouse,  cater- 
ing department,  and  servants'  quarters.  In  my  opininn 
the  cubicles  are  merely  sleeping  plaoea  and  caonot  be 
prjperly  styled  gepar^tte  dwellings.  It  has  baen  con- 
tended for  the  appnilants  tbtt  a  honse  is  sot  an 
inhabited  d  ivelUng-bonse  unless  somebody  sleeps  in 
it,  or  at  any  rate  that  sleeping  accommodation  is  the 
tfst  to  apply,  in  the  sense  that  there  must  he 
accommodation  f  ir  sleeping,  whether  anyone  actually 
slept  there  or  not ;  thtt  a  dwelling-house  is  not  a 
dwelling-house  within  the  meaning  of  the  Act  of 
Parliament  unlesi  there  is  sleeping  accommodation 
provided.  But  it  does  not  necessarily  follow  that  that 
which  is  a  bedroom  and  nothing  but  a  bedroom  is  a 
dwelling.  As  I  am  of  opinion  that  these  cnbiolM 
were  sleeping  places,  »^d  could  not  ba  properly  sail 
to  be  p'a'ies  iu  which  anybody  dwelt,  it  follows  that 
they  were  not  separate  dwellingi  within  the  meaning 
of  the  section  and  that  this  appeal  m-istbe  dismissed. 

Appfal  dUmiiteii, 

Solicitor  for  applicant,  Setger  Brrry, 
Solicitor    for    respondent,     Suticitor    of     Tnltni 
Rvmuf. 


Deo.  8. 


K,  B  Div.     1 

(WsltOD,    J.)  f 

Nioiioixa  V.  Mausb.  (u.) 

Iiifand  Jlrirnue — Tnhahitfd  houtt  duty — Offire  for  pro- 
/atinnal  purpott — 48  Ow,  3  e.  S.5  Scheiidt  fi,  r. 
2— S7  O'-n.  3,  c-  25,  «.  1—Houae  Tt,i  A<t,  18.il  (U 
tt    15    Vict.  c.   36),  Schfdate — Cuttomt  and   inlanii 

(ii.)  Reported   by  Matirios  K.    DttPCaCTSB,    Esq., 
Barrictar-at-Law. 
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Revenue  Act,  1878  (41  &  42    Vict.  e.  15)  ».  13,  tul- 
tedion  2. 

The  retpcmdent  occupied  premiiet  eontitting  of  a 
dwelling-hoiue  and  an  offie'. ;  the  latUr  he  uied  for  pro- 
/emonal  purposes,  the  former  as  a  residence.  Both 
buildings  were  taithin  the  same  curtilage,  and  there  wat 
onlg  one  entrance  from  the  street,  vihieh  was  common  to 
the  office  and  dwelling-house.  The  building  of  the  office 
was  not  physically  jiiintd  to  the  house,  nor  was  there  any 
covered  passage  between  the  two,  though  fiey  were  within 
the  same  curtilage;  persons  poising  from  one  to  the  other 
had  not  to  go  outside  the  curtilage. 

Held,  that  this  office  was  not  so  separate  and  so  distinct 
as  to  be  a  terument  within  the  meaning  of  sub-section  2 
of  section  13  of  the  Customs  and  Inland  Bevenue  Act, 
1878,  and  that  it  was  therefore  not  entitled  to  the  exemp- 
tion given  by  that  sub-section. 

Case  stated  by  oommissioiiers  of  racome-tax  npon 
appeal  ag^nst  an  avBemnent  to  iahabite<i  house 
duty.  The  following  are  the  material  facts  found  in 
the  case: 

The  p'emises  consisted  of  a  dtrelling-hoiue  fronting 
the  paolio  street,  with  the  usuid  domestio  ont-offioes, 
yMros  and  garden,  &o.,  and  also  a  building  in  Uie 
same  cnrtiltge,  which  was  uied  by  the  respondent  as 
an  office  only,  for  the  purpose  of  his  profession  as  a 
solicitor,  and  as  holder  of  his  public  appointmrnts, 
the  respondent  being  the  owner  and  occupier  of  the 
whole  of  the  premises.  On  the  south  side  of  the 
dwelling-house,  and  under  a  portion  of  its  upper 
storeys  was  a  passage  three  feet  wide,  leading  from 
thestoeet  to  the  yard ;  the  yard  was  also  on  the  south 
side  of  the  dwelling,  and  at  the  west  eni  of  the  jard 
was  the  building  uied  as  an  offioe.  The  front  door  of 
the  house  was  in  the  passage,  and  on  its  north  side, 
and  at  the  end  of  the  pasuge  nearest  the  street  was 
an  out'r  door,  which  remained  open  all  day,  but  was 
looked  about  11  p.m. ;  the  locking  of  this  door  shut 
off  all  communication  between  the  street  and  the 
whole  of  the  premises,  inducing  the  dwelling  and  the 
offioe.  The  outer  door  had  to  be  opened  in  the 
momine  by  o  e  of  the  domestic  servants  before  the 
respondent's  cUrks  oonld  get  to  the  office.  There 
was  also  another  door  in  and  across  the  passage  on 
the  inner  side  of  the  front  door  to  the  house,  which 
was  kept  open  during  the  day,  but  was  locked  at 
night  earlier  than  the  outer  door  next  the  street,  the 
key  being  taken  into  the  dwelling. 

Access  to  the  whole  premises  was  obtained  by  the 
outer  door  next  the  street,  t'>  the  duelling  by  the 
front  door  in  the  passage,  and  also  by  a  back  door 
leading  out  of  the  yard  into  the  bade  part  of  the 
house,  and  reached  by  passing  through  the  two  doors 
in  and  across  the  passage,  to  the  offioe  by  a  door 
opening  in  to  it  from  the  yard,  and  also  reached  by 
passing  through  the  same  two  doors  in  the  passage, 
u^ere  was  no  internal  communication  whatever 
between  the  office  and  the  dwelling,  and  the 
former  could  only  be  reached  from  the  Utter  by 
going  out  of  either  the  front  door  or  back  door  and 
crossing  the  yard  and  entering  the  entrance-door  of 
the  office. 

The  premises  used  as  the  dwelling  were  old,  and 
the  office  was  bnilt  long  afterwards  by  the  respondent, 
in  what  was  then  the  yard  of  the  house,  for  use  as  an 
office  only;  the  office  had  never  been  used  as  a 
dwelling,  and  no  one  slept  in  it  The  respondent 
oould,  if  he  chosp,  let  off  the  dwelling  to  a  tenant, 
retaining  the  offioe  for  his  own  purposes,  or  he  could 
let  the  offioe  and  retain  the  dwelliog.  When  the 
entrance-door  to  the  office  from  the  yard  was  closed 
no  one  from  the  dwelling  oould  enter  it.  The  respon- 
dent interviewed  clients  and  officitls  on  business 
matters  in  the  house  only  on  occasions  when  the  office 


dosed.  Letters,  notices,  and  documents  relating 
to  busmess  and  official  matters  were,  when  the  offioe 
was  closed,  delivered  at  the  dwdling. 

The  commissioners  were  of  opinion  that  no  liability 
to  inhabited  house  duty  existed  io  respfot  of  the  offioe, 
and  restricted  the  assessment  to  the  duty  oa  £45,  the 
annual  value  of  the  remainder  of  the  premises. 

The  surveyor  of  taxes  appealed. 

Sir  E.  H.  Carson,  8.0.  {RuwJatt  with  him),  for  the 
appellan\ — ^This  case  falls  within  the  provisions  of 
rule  2  of  Schedule  B  of  the  House  Tax  Act,  1808, 
and  the  schedule  to  the  House  Tax  Act,  1851. 
There  is  only  one  house.  Both  offioe  and  reeiden'o 
is  within  the  same  curtilage.  To  come  within  the 
purview  of  section  13,  sn^-section  2,  of  the  Oustoms 
and  Inland  Revenue  Act,  1878,  the  office  io  question 
must  be  separately  oscupied. 

Orant  v.  Langtton,  [1900]  A.  C.  383;  Browne  v. 
FurUdo,  [1903],  1  K.  B.  723,  51  W.  R.  Dig.  66; 
London  and  Westminster  Bank  v.  Smith,  [1902]  87 
L.  T.  244;  and  Bassell  v.  Coutts,  [1881]  9  B.  261, 
were  referred  to. 

The  respondent  did  not  appeu*. 

Waltoit,  J. — The  question  which  I  have  to  decide 
is  whether  the  respondent's  office  is  to  be  induded  in 
the  valuation  rf  tne  dwelling-house ;  in  other  words, 
whether  in  point  of  fact  the  offioe  constitutes  a  part 
of  the  dwelling  house,  which  is  the  subject-matter  of 
assessment. 

In  order  to  fall  within  the  statute  the  property 
must  come  within  the  description  in  the  schedme  of 
the  House  Tax  Act,  1851,  "an  inhabited  dwelling- 
honse,  with  household  and  other  office,  yards  and 
gardens  therewith  occupied,"  and  consideration  must 
also  be  givpn  to  the  rules  for  Schedule  B  of  the  House 
Tax  Act,  1808  (which  are  still  applicable),  role  2  of 
which  says  that  "every  coachhouse,  stable,  brew- 
house,  washhouse,  laundry,  wocdbouse,  bakehonse, 
dairy,  and  all  other  offices,  and  all  yards, 
courts,  and  curtilages,  and  gardens,  and  pleasure- 
grounds,  bdonging  to  and  occupird  with  any 
dwelling-house,  shUl,  in  charging  the  said  duties,  be 
be  valued  together  with  such  dwelling-house." 

Io  the  present  case  the  pffi  ■»  was  within  the  same 
cartilage  as  the  dwdling-honse.  I  need  not  describe 
the  premises  in  detail.  There  was  only  one  entrance 
from  the  street,  and  it  was  common  to  the  offioe  and 
dwelling-house.  The  offioe  and  the  dwelling-hou*e 
were  used  together  for  the  purpose  of  residence, 
and  a^so  for  professional  purposes ;  the  house 
was  at  times  used  partly  as  an  office,  and 
the  offi'ie  was  no  doubt  used  exdusively  for  pro- 
fessional purposes.  In  a  senre  there  was  no 
stmctural  communication  between  the  house  and  the 
office;  that  is,  the  building  of  the  office  was  not 
physically  joined  to  the  house,  nor  was  there  any 
covered  passage  between  the  two,  though  they  were 
within  the  same  cartilage.  Persons  going  to  either 
had  to  pass  through  the  same  external  door,  and 
to  pass  from  one  to  the  other  had  not  to  go 
outside  the  curtilage.  I  have  come  to  the  con- 
clusion that  unless  the  office  falls  within  some  exemp- 
tion it  must  be  induded  in  the  valuation  of  the 
dwelliog-house. 

That  being  so,  the  only  exemption  under  which  it  is 
Buggestoi  that  is  it  capable  of  being  brought  is  that 
created  by  section  14,  sub-section  2  of  the  Customs 
and  Inland  Revenue  Act,  1878.  which  ]^rovides  that 
"  every  house  or  tenement  which  is  occupied  solely  for 
the  purposes  of  any  trade  or  business,  or  of  any  pro- 
fession or  caUing  bv  which  the  occupier  seeks  a  liveli- 
hood or  profit,  shall  be  exempted  from  the  duties  by 
the  sud  commissioners  upon  proof  of  the  f  «cts  to  their 
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Batis faction."  In  that  siA-Bection  "tonemeut"  in- 
cluded part  of  s  house.  Theie  ia  nodotibt  that  the  office 
was  occupied  solely  for  the  purpose  of  a  profession ;  the 
questioii  thertf UTS  arises  whether  it  was  a  "  tenement "' 
which  waa  occupied  solely  for  that  purpose.  TLo 
question  of  what  kiud  of  a  tenement  or  what  kind  of 
a  part  of  a  house  comes  nitbiu  sub-stiution  2  has 
been  considered  in  i  everal  cases,  and  amongst  otbeia 
in  a.  Scotch  case  of  litiaattl  v.  Coutis,  and  tbe  view 
expressed  by  tbe  Lord  Piestdcnt  on  tbii  point  has 
been  adopted  by  tbe  HQU^e  of  Lurdi ;  it  was  in 
tbese  words :  '■  The  meaning  of  the  word  '  toiiemeut ' 
in  this  statute  is  a  part  cf  a  house  s<)  divided  and 
separated  us  to  te  capable  of  being  a  distinct  property 
or  a  distinct  subject  of  lease."  In  the  same  case 
Lord  Sliand  said  :  "  I  think  the  line  must  simjily  bo 
drawn  by  looking  at  the  particular  premises,  and 
ascertaining  whether  they  arc  so  structurally  shut  off 
from  the  rest  of  tbe  building  occupied  as  to  form  an 
entirely  separate  tenement  of  tbemselves."  Obviously 
that  means  having  regard  to  the  existing  conditions 
under  which  the  premises  are  used  and  witti  such 
access  as  they  now  have  to  tbe  street.  I  have  come 
to  tbe  conclusion  that  this  oftice  is  not  so  separate 
and  so  distinct  as  to  be  a  tenement  within  the 
meaning  of  sub-section  '2,  and  that  it  is  not  entitled 
to  the  ex-cmption  given  by  that  sub-section ;  this 
appeal  must  therefore  be  allowed. 

Solicitor    for    tUo    appellant,   Soh'ciior    of   Inland 
Jit  venue. 


(cLn;u!''i.)  J  Not.  3,  6,  23. 

COMPAKIA  NaVIEBA  YAaCONaABA  V.  CUVRCUILV 

&  8m. 

COMFASIA  NAVIEBA  YABCOKUADA   I*.   BUKTOJf 

&  Co.  (it.) 

Sill  of  lading  —  ihoda  ahlpptd  in  oj'immii  tlnnftyed 
condition  —  Miistatement — "  Shippul  in  ;ii>od  ordtr 
tind  catiditliyn" — "  Qatdiiif  and  measure  unhnown" — 
E'ii(opp(  l—Harter  A  d,  1893  { U.  8. ) 

A  matter  of  a  vtttd  liijued  bilU  of  lading  in  re/trtnce 
to  goodi  ahipptd  on  hit  vusd  lU  "  ihipptd  in  good  oTiler 
and  cimdiCia ji"  and  "  iitmUtg  and  meatnrt  uuknonin.' 
The  cliarler-jtarly  providvl  a  fibrin  of  Iht  bill  vf  ladimj 
ta  he  vsed,  in  which  wai  liiierted  bvth  tlieie  terms.  The 
gw/d»  were  in  oppareid  damaged  cjiw/iYii-k  when  ihip},cd, 
und  wtrc  dtUvtred  in  «  damaged  conditiait.  The  iV.- 
dorieti  of  the  bilU  of  lading,  to  whom  the  proper tg 
paiied,  acting  on  the  siateiuittt  in  the  bills  of  lading, 
adeti  to  Ihiir  prejudice  bg  talking  the  billt  <•/  lading  uj  n 
good  dtltvery  toidtr  their  loidract  with  (he  thipptrs. 
The  indnritta,  in  an  arbitration  with  the  ahl/piers—fi 
Jortign  firm,  who  were  not  inatduent—vbtaincd  un 
award,  but  had  not  tued  upon  it,  ihoing  to  the  damaged 
condition  of  the  gooda,  expense  and  delag  were  incurred 
in  altoiting  the  parctU  to  the  indtiriitt, 

J/tld,  thut  the  maater  tig  ao  signing  the  billt  of  lading 
bound  hia  cinhcrs  ;  (hat  it  was  the  dutg  of  the  matter  to 
notite  the  a f parent  condition  of  the  gooda  ;  that  "  condi- 
tion" rrferred  to  iHtriud  and  apparent  fQi.dilion  ;  and 
"quahtg"  rrfirrrd  to  that  luhith  icas  not  uanallg 
Ojipiirent,  at  all  eeeuta  to  u«  untkilUd  piraon  ;  thai  the 
v:urd»  ''  quiilitg  at.d  men  sure  unknoiin"  did  not  strike 
out  the  uiirdi  "  go'A  order  and  crmdition" ;  that  the 
maat'T  waa  not  b,iiiid  bg  the  charter-paitt/  to  7nake  tin 
untrue  itattmeitt ;  Unit  the  wtrdt  "  thipjtrd  in  ywd  order 
and  condition  "  cvuld  not  be  sued  on  dirttlly  at  a  brtach 
of  contract,  thet/  were  uiords  not  of  promise  but  in  tin 

(«.)  Rppcttd  by  W.  T.  Tuaxo-V,  Ejq[,,  Borrister- 
at-X>itw. 


nature  of  an  affirmation  ff  fact ;  thai  the  flwntrt  u-ere 
eatopjxd  from  denying  the  condition  of  the  gowlt  n* 
ttalii! :  a(n/  thai  the  indorercs  u-tre  not  hjiind  to  tue  iijion 
ihiir  award  ogainU  the  thipptrt  brfvre  siting  the  <iwh.ert 
of  the  »hip. 

ActioQB  tried  in  tbe  Commercial  Court. 

The  plaintiffs'  claims  were  for  amounts  duo  for 
freight  and  dock  dues. 

The  plaintiffs  were  the  owners  of  the  vessel  i'itgen 
Je  Liiardea ;  the  defendants  weio  indorsees  of  bills 
of  lading  in  reference  to  certain  timber  cariied  on 
bo  aid  the  sftid  vessel. 

By  a  contract  dated  the  20  th  of  Nor  ember.  1904, 
Messrs.  Eeeres,  Powell,  Ot  Co.  ILiuiited),  agned  to  teU 
to  Messrs.  Churchill  &  Siw  certain  timber  fcr  ship- 
ment January  end  February,  IWJ,  ".  ,  .  seUera 
gtwrantee  that  the  wood  shall  be  shipped  frtsh  and 
morcbantable  and  equal  to  the  avoruge  of  tli«  season's 
shipments  from  Port  Arthur,  Texas,  where  the  ship- 
ment is  to  be  made.  Fayuient  of  amount  of  invoice 
(after  deducting  .  .  .  )  to  be  by  cash  less  3  per 
cent,  discount  on  presenting  the  iuvolce,  bill  of  lading, 
and  policy  of  insurance.     .     .     ." 

By  a  charter-party  dated  New  Orleans,  the  9th  of 
Novembtr,  1004,  it  was  agreed  between  the  ownen 
of  The  Virgen  de  Lourdes  and  Beeves,  Powell,  &  Co. 
(Limited)  that  tbe  vessel  should  take  a  cargo  of  sawn 
pitk^h  pine  to  Holland,  compleliug  at  one  port  on  the 
east  or  west  coast  of  the  Fuited  Kingdom.  By  clauM 
<i  it  was  provii^ed  that :  "  Tbo  bills  of  lading  shall  b« 
prepared  by  the  shippers  cf  the  cargo  in  the  form 
iudorsed  on  Ibis  charter,  and  shall  be  signed  fay  tbe 
master,  qna]ity  and  measure  unknown,  freight  tnd 
all  conditions,  clauses,  nud  exceptions  as  per  this 
charter."  Clause  19  provided  that :  "  The  uaastet 
shall  tign  for  the  number  of  pieces  shipped,  and  the 
owner  shall  be  responsible  for  the  number  of  pieces 
80  ligned  for  by  the  master  or  his  duly  autborixed 
agent,  fraud,  clerical,  and  othtr  obvioua  errors  ex- 
cepted,    ..." 

Indiiraed  on  the  charter-party  was  a  printed  form 
of  a  bill  cf  lading  which  contsintd  the  following 
clauses;  "  Shiipcd  iu  good  oider  and  conidilion"; 
"  to  be  dtliiered  in  like  good  order  and  condition  "  ; 
' '  quality  and  measure  unknowc." 

The  timber  prior  to  and  at  the  time  of  shipment 
was  iu  apparent  damaged  condition,  being  saturated 
witJi  petroieuni. 

The  defendants  were  indorsees  of  two  bills  which 
were  ss  follows  :  "  Shipped  in  good  order  ai-d  condi- 
tion by  Reeves,  Powell,  &  Co.  (Limited)  in  and  upon  i 
the  .  .  .  eteaiusbip  .  .  •  Virgin  de  Loindt 
.  .  .  now  lying  in  Port  Arthur,  and  bound  for 
London,  England,  viii  other  loading  ports,  as  per 
charier  datt-d  New  Orleans,  La.,  KoT.  9,  1M4  .  .  . 
pieces  of  sawn  pitch  pine  timber  .  .  .  (branded 
R.  P.,  marked  T.  with  rtd  paint)  .  ,  .  and  to  bo 
delivered  iu  bke  good  order  a&d  condition  ftt  th<i 
aforesaid  Port  of  London,  Bng.  .  .  unto  oidtr  of 
shippers  or  their  assigns,  he  or  they  pacing  freisbfe^ 
for  the  same  as  per  chsrter-party  dated  Nov.  9,  U)Oi, 
all  the  terms  and  exceptions  contaiutd  in  which 
chatter  are  bere^vith  incorporated  and  form  part 
hereof.  .  .  ,  This  biU  of  lading  is  subject  to 
all  tiie  t<  rois  and  provisions  of  and  to  tbe  exempti«in&_^ 
from  liabUly  contaited  in  the  Act  of  Gongreie  of  ti 
United  States  ,  .  .  appioved  llJth  day  of  Pebutary,^ 
1M3  .  .  .  dated  in  I\.rt  Arthur,  Texas,  January  M&, 
1903,     Quality  ar.d  measure  unknown." 

The  Act  of  Congress  of  tbe  United  States  (IStb 
February,  ltit>3)  is  known  as  the  Harter  Act.  Tlw 
Harter  Act,  1803,  section  4,  pr<.vides:  "That  it  shall 
ba  the  duty  of  tbe  owner  or  owners,  masters,  or  agtnt 
of  any  vestel  transporting  merchandise  ar  prop6rt]r 
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from  or  between  ports  of  the  United  States  and 
foreign  porta  to  issue  to  shippers  of  any  lawful 
merobandize  a  bill  of  lading,  or  shipping  document, 
stating,  among  other  things,  the  maiks  necessary  for 
identiJScation,  number  of  packages,  or  quantity, 
stating  whether  ic  be  carrier's  or  shipper's  weight, 
and  apparent  order  and  condition  of  such  mor- 
obandize  or  property  delivered  to  and  leceived  by 
the  owner,  master,  or  agent  of  the  vessel  for  trans- 
portation, and  subh  document  shall  be  primii  facie 
evidence  of  the  receipt  of  the  uieruhaudiiie  therein 
described." 

The  propertyin  the  bills  of  lading  passed  respectively 
to  the  defendants. 

On  arrival  the  timber  was  found  to  be  stained  and 
saturated  with  petroleum.  Its  marks  were  iL^lis- 
tinKuishable. 

The  defendants,  acting  on  the  statement  in  the 
bills  of  lading  that  the  timber  was  shipped  in  "  good 
order  and  condition,"  accepted  the  bills  of  lading  and 
took  delivery,  and  paid  the  vendors  the  contract  price. 
Owing  to  the  obliteration  of  the  marks  and  the 
condition  of  the  timber  delay  and  expense  was  caused 
in  allotting  the  parcels,  and  warehouse  rent  was 
inonrred.  The  timber  not  being  in  accordance  with 
the  contract  the  defendants  and  the  shippers  went  to 
arbitration  and  an  award  was  made  in  favour  of  the 
defendants.  That  award  was  not  proceeded  with, 
though  the  shippers,  a  foreign  iitm,  were  not 
insolvent. 

The  defendants  couuterclaimed  for  the  depreciation 
iu  the  value  of  the  goods ;  for  the  cost  of  sorting ; 
for  the  warehouse  rent,  and  for  interest  on  the  money 
paid  to  the  vendors  during  the  time  the  timber  was 
lying  lUDsorted  aiid  unsaleable. 

The  defendants  admitted  the  claim  for  freight. 

J.  A.  Hamilton,  K.O.,  and  Chaytor,  for  the 
defen<3ant8.— By  virtue  of  the  Bills  of  Lading  Act  the 
defendants  could  sue.  They  were  entitled  to  damages 
bi  cause  the  contract  in  the  bills  of  lading  was  to 
deliver  the  timber  in  good  order  and  condition 
(excepting  perils  of  the  sea)  and  of  th»t  contract  there 
had  been  a  breach :  Ltduc  v.  Ward,  36  W.  B.  537.  20 
Q.  B.  D.  475.  Having  signed  the  bills  of  lading 
"  shipped  in  good  order  and  condition  "  the  shipowner, 
by  the  master,  is  estopped  from  denying  that  condition. 
Persons  who  received  buch  bills  of  lading  were  intended 
to  act  upon  such  a  statement.  In  fact  the  defendantsdid 
ao  ac^,  and  acted  to  their  prejudice,  for  they  accepted 
the  bills  as  a  good  delivery  and  paid  the  contract 
price  to  the  vendors :  Qraut  v.  Ntrway  10  C.  B.  665, 
20  L.  J.  C.  P.  93  ;  Howard  v.  Tucker,!  B.  &  Ad.  712  ; 
Ora/lon  Sear  v.  WingaU,  85  Mass.  Bep.  103,  3rd 
Allen ;  Cox  v.  Bruce,  35  W.  B.  207,  18  Q.  B.  D.  147. 
There  was  an  obligation  on  the  master  to  state  the 
apparent  order  and  condition  of  the  goods  shipped, 
by  virtue  of  the  H&rter  Act,  s.  4,  which  was  incor- 
porated into  the  bills  of  lading.  Though  the  damaged 
condition  was  apparent,  the  master  signed  for  the 
good*  as  in  "  good  order  and  condition."  The  incor- 
poration of  that  Act  created  a  contractual  duty  on  the 
owners  to  state  correctly  the  apparent  condition  to 
the  defendants.  There  was  an  incorrect  statement 
and  damage  followed.  There  is  no  necessity  for  the 
defendants  to  get  the  award  satiefied  before  suing  the 

1>lainti£rs;  the  defendants  have  not  been  paid  their 
088. 

Scruiion,  K.C.,  and  Dtiwton  Miller,  for  the  pluintiffd. 
— The  plaintiffs  delivered  the  timber  in  tho  tame  atate 
as  it  was  shipped.  The  word^  "  good  order  and  con- 
dition" were  struck  out  by  the  words  "  quality  and 
measure  unknown  " :  Properinn  Palatio,  2  Asp.  M.  C. 
158;  The  Ida,  2  A»p.  M.  0.  551.  The  master  con- 
sidered that  the  oil  did  not  cause  damage— that  was  an 


honeU  mistake  throwing  no  liability  on  the  shipowner : 
C'raig  &  Roit  v.  Dthxrijy,  6  Ket.  4  Sess.  Cas.  1269 ;  Cox 
V.  Bruce.  Even  if  tbe  statement  as  to  the  timber 
being  in  good  order  and  condition  w«8  untrue,  the 
shipper  could  not  sue  on  the  bill  of  lading  as  he 
caused  the  damage  himself.  As  tho  indorsee  had 
only  the  rights  that  tho  (shipper  had,  the  indorsee 
could  not  sue :  Ctx  v.  Bruce  ;  Craig  &  Rote  v.  Delargy. 
There  is  no  estoppel.  There  was  no  duty  between 
the  shipowner  and  indorsee  other  than  contractual 
rights  by  indorsement.  For  estoppel  there  muit  be 
duty.  Some  documents,  for  instance  a  Lloyd's  ceitifi- 
cate,  sometimes  contain  incorrect  statements  which 
are  intended  to  be  acted  upon  and  are  acted  upon,  yet 
do  not  amount  to  estoppels :  Thiidon  v.  Tindall,  40 
W.  B.  141,  7  Asp.  M.  C.  70  ;  Braginton  v.  Chapman, 
7  Asp.  M.  C.  76  (note) ;  Le  Lievre  v.  Qould,  41  W.  B. 
468,  [1893]  1  Q.  B.  491.  Section  4  of  the  Harter  Act 
imposes  a  duty  to  state  the  apparent  condition,  but 
the  words  prima  facie  evidence  show  that  the  state- 
ment can  be  contradicted.  The  defendants,  having 
an  award  against  a  solvent  firm,  have  suffered  no 
damage.  'Xhat  award  should  be  proceeded  with 
before  suing  the  plaintiffs.  The  defendants  have  no 
cause  of  action. 

Cur.  adv.  vult, 

Nov.  23.— Channell,  J.— The  actions  were  brought 
to  recover  the  freight  on  three  parcels  of  timber 
carried  under  three  bills  of  lading,  the  defendants 
Churchill  &  Sim  being  the  indorsees  of  two  bills  of 
lading,  and  the  defendants  John  Burton  &  Co.  of  the 
third.  The  facts  as  to  all  three  parcels  were  the 
same.  The  actions  were  consolidated,  and  the 
freight  being  admitted  subject  to  counterclaims, 
the  only  question  in  dispute  arose  on  the  counter- 
olaima.  The  bills  of  lading  stated  in  the  common 
form  Ui&t  the  timber  was  "  snipped  iu  good  order  and 
condition."  It  is  alleged  that  it  had  been  damaged 
prior  to  the  shipment,  and  the  question  principally 
argued  was  as  to  what  remedy,  if  any,  the  indorsee 
of  the  bill  of  lading  had  against  the  shipowner 
under  snch  circumstances.  It  is  surprising  to  find 
that  a  question  so  likdy  to  aribe  has  not  been 
settled  long  ago,  but  it  seems  not  to  have  been,  and 
I  therefore  took  time  to  consider  the  authorities. 
There  are  other  questions  in  the  case  which  it  will  be 
convenient  to  deal  with  first,  as  if  thoy  are  decided  in 
favour  of  the  plaintiffs  the  main  question  does  not 
arise.  The  timber  on  its  arrival  was  found  to  be 
badly  stained  and  saturated  with  petroleum,  and  there 
is  no  doubt  that  it  became  so  stained  whilst  it  was 
being  brought  alongside  for  shipment  or  when  along- 
tide  ready  for  shipment,  but  before  it  was  taken  on 
board.  The  plaintiffs  contended  that,  notwithstanding 
the  staining,  the  timber  could  properly  be  described 
as  shipped  in  good  order  and  condition,  because  they 
Skid  the  petroleum  would  not  necessarily  damaga  it, 
and  for  some  purposes,  such  as  that  of  its  being  used 
for  piles,  it  was  as  good  as  if  not  ao  stained  and 
saturated.  It  was,  however,  clear  on  the  evidence 
that  the  celling  value  of  the  timber  was  seriously 
depreciated,  and  it  had  not  been  intended  for  piles. 
In  my  opinion,  not  only  was  there  damage  in  fact,  but 
it  was  damage  of  such  a  character  that  it  must  have 
been  apparent  to  any  one.  It  was  in  fact  noticed  at 
the  time  of  shipment.  The  mate  made  note  of  it  in  his 
log  and  says  that  he  drew  the  captain's  attention  to  it. 
The  captain,  whose  evidence  was  taken  some  time  after 
the  m«te  had  given  his  account  and  after  it  was 
admitted  by  every  on*  that  the  damage  could  not 
have  been  done  i  n  board,  denies  the  mate's  statement 
and  endeavours  to  make  out  that  he  formed  the 
opinion  at  the  tiue  that  there  was  no  damage.  In 
the  face  of  the  other  evidence  I  cannot  accept  the 
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captain's  account.  In  mj  opinion  it  was  &  mig- 
eta'enient  to  mj  that  the  timb  r  was  shipped  iu  good 
order  and  coaditiou,  and,  if  necessarj",  I  ahould  be 
prepsred  to  find  that  it  waa  a  negligent  miflatatement. 
It  is  n°xt  said  that  this  statement  was  qaalified  or 
neu'ralized  by  the  words  coming  lower  dowa  : 
"  Quality  and  meaiure  unknown."  For  this  Mr. 
Bcnitton  quoted  The  Id-i,  32  L  T.  Bep.  fi4l.  and 
Craig  V.  JJtiartjy,  16  Sc.  L.  fi.  751,  where  somewhat 
similar  worda  were  bpld  to  qualify  what  would  other - 
wiae  bax'e  been  an  adtuiasion.  It  seetcB  to  me  that 
while  in  referoncs  to  some  things  and  to  some  defect* 
ia  them  "  condition  "  and  "  qiiality  "  may  mean  the 
tame  thing,  yet  that  tbey  do  not  either  necessarily  or 
even  uaually  do  bo.  I  think  that  "  condition  "  refers 
to  external  and  apparent  condition,  asd  "quality" 
to  something  which  is  usually  not  apparent,  at  bII 
I'venta  to  an  unskilled  person.  I  think  a  captain  is 
expected  to  notice  the  apparent  condition  of  the 
goods,  though  ntit  the  quality.  He  may  qualify 
or  (except  perhaps  when  the  Harter  Act  applies) 
erase  the  words  "good  order  a- d  condition"; 
but  if  be  leaves  them  in  be  does  not,  in  my  opinion, 
get  rid  of  the  admission  as  to  condition  (meaning 
th»reby  apparent  condition)  by  saying  that  the 
quality  is  nnkuown  It  is  probably  unneoeaaary 
for  him  1o  protect  himself  as  regards  quality,  which 
it  is  not  his  business  to  know  anything  ubont,  except 
perhaps  when  the  description  of  the  goodi  sf^t  out  in 
the  bill  of  lading  contains  words  importing  a  state- 
ment as  to  tha  quality.  Next  it  was  said  that  in  this 
cvie  the  chirtsr- party  obliged  thi  captain  to  «ign 
biils  of  ladiog  in  the  form  indoraei,  and  that  this 
form  contained  the  words  "  good  order  and  con- 
di  ion,"  and  that,  the  terms  of  the  charter-party 
being  incorporated  in  the  bill  of  lading,  the  indorsee 
of  the  bill  of  lading  onght  to  have  known  that  the 
captain  was  only  signing  that  which  he  was  bound  by 
the  charter-party  to  sign.  I  do  not,  however,  think 
that  the  eaptaiu  was  bound  by  the  charter-party  to 
sign  an  untrue  statement  in  the  bill  of  lading.  He 
waa,  in  my  opinion,  at  liberty  to  qualify  the  words 
accordiatt  to  the  truth,  without  departing  from  the 
firm.  Moreover,  the  Harter  Act  was  also  incor- 
porated, and  by  that  he  is  bound  to  state  in  the  bill 
of  lading  the  apparent  order  and  condition.  The 
next  question  ti  whether  the  captain  in  making  that 
statement  as  to  good  order  and  condition  was  acting 
within  the  scope  of  hia  authority  so  as  to  b'ud  his 
owners,  or  whether  his  making  an  untrue  statement 
on  this  point  can  be  said  to  bfl  outside  bis  authority, 
as  the  signing  of  a  bill  of  lading  for  things  not  on 
board  has  been  held  to  be.  On  this  I  think  that, 
cvn  when  the  Harter  Act  d  le*  nit  apply,  the  state- 
ment is  within  bis  authority,  and,  whatever  its  ciT^ct 
mty  be,  it  binds  the  owner  and  not  merely  the  ma>t«r 
personally. 

In  Cox  v.  Brua,  35  W.  R.  207,  18  Q  B.  D.  H7, 
56  L  J.  Q.  B.  121,  one  of  the  cases  in  which  Qntnt  v. 
Norway,  10  C  B  G6j,  was  acted  on,  Lord  Bsber, 
M  E. ,  says  that  the  case  itself  shows  that  the  captain 
had  "  authnrity  to  bind  his  owners  with  regard  to 
the  weight,  condition,  and  value  of  the  goods  under 
certain  oircutnstances,"  and  he  appears  to  draw  the 
same  distinction  which  I  have  dnwn  between  quality 
and  condition.  Further,  when  the  Harter  Act  applies. 
as  it  seems  to  do  here  from  the  manner  in  which  the 
bill  of  ladtng  is  made  subj->ct  to  its  terms  and  pro- 
visions, the  liability  of  the  owner  appears  to  be  con- 
cluded by  the  fourth  aectiott.  As  my  view  on  all  these 
preliminary  points  is  in  favour  of  the  defendants,  it 
becomes  neces'ary  to  oonsid-r  what  remedy  the 
defendants  have  against  the  shipowner  arising  from 
the  miaatatement  as  to  the  apparent  condition  of  the 
goods  at  the  time  of  shipment.     The  defendant*  put 


their  case  alternatively  either  as  &  claim  on  the  con- 
tract coutained   in  the  bill  of  lading,  or  by  way  of 
estoppel.   First,  as  t  >  the  suggested  breach  of  contrmct. 
No  doubt  by  the  Bills  of  lading  Act  the  indorste  to 
whom  the  property  has  paest-d  becomes  a  party  to  the 
contract  made    originaUy  between  the  shipper  and 
shipowner  and  evidenced  by  the  bill  of  lading.     Bat, 
as  has  been   pointed  out  in  more  than  one  case,  the 
contract  must  be  construed  in  the  same  way  between 
the  original  parties  and  the  substituted  parties  ;  and 
it  is  necessary  to  see  exactly  what  the  oiiginal  con- 
tract   is,       It  seems  to  me  that  the   contract   is   to 
delivrr  the  goods  in  the  same  condition  as  that  in 
which  they  are  shipped,  coupled  with  an  acknowle^lg- 
ment  that  the  condition  at  the  time  of  shipment  was 
good.      The    words    "  shipped    in    good   order  and 
condition  "  are  not  words  of  contract  in  the  sense  of 
a  promise  or  undertaking.     The  words  are  an  affirma- 
tion of  fact,  or  perhaps  rather  in   the  nature  of  so 
assent  by  the  captain  to  an  aiErmation  of  fact  which 
the  shipper  may  be  supposed  to  make  as  to  his  own 
goods.     8o  far,  therefore,  as  the  wordi  of  the  bill  of 
lading,  apart  from  the  incorporation  of  the  H«rter 
Act,  are  conoernod,  I  see  no  contract  that  the  condi- 
tion of  the  goods  is  correctly  described.     Section  4  of 
the  Harter  Aut  makes  it  the  du'y  of  the  captain  to 
insert  in  the  bill  of  lading  a  statement  as  to   the 
condition  of    the    gooda,   and     I    agree    that    this 
means  that  he  is  to  make  a  true  stitement ;  but  I 
have  a  difficulty  in  seeing  that  the  clause  that  the  biU 
of  liding  is  to  be   "  subject  to   all  the  term*  and 
provisions    and    to    the    exemptions    from   liability 
contained  in  "  the  Harter  Act  imports  a  contract  that 
the  statement  as  to  the  condition  of  the  goods  it  true. 
I  think,  therefore,  thongh  not  without  some  doubt  so 
far  as  the  effect  of  the  incorporation  of  the  Harter 
Act  is  concerned,  that  the  cause  of  action  must  be 
based  on  ehtoppol,  and  not  on  breach  of  contract.     It 
seems  to  me,  however,  that  the  case  doea  come  within 
the  recognized  rules  as  to  estoppel.   The  statemeut,  as 
I  have  pointed  out,  is  one  of  fact.     If  not  exactly 
intended  to  be  acted  on,  it  must  be  known  that  it  would 
probably  be  acted  on.    Bills  of  lading  are  transferable, 
and    the  object  of    the   shipper  in  asking   foe   th* 
insertion  of  the  statement  that  the  goods  are  in  good 
condition  at  the  time  of  shipment  is  clearly  rather  to 
have  evidence  to  offer  to  his  transferee  than  tor  liii 
own  direct  benefit.    The  advantage  of  what  is  known 
as  a  clean  biSl  of  Uding  is  obvious,  and  I  think  it 
would  be  idle  for  a  master  of  a  ship  to  say  that  he  did 
not  contemplate  a  purchaser  of  the  goodn  acting  on 
the  statement  that  the  goods  were  shipped  in  good 
conditiin.      In   England    there    appears    no    direct 
authority,  but  I  think  there  are  passages  in  sereral 
j  udgments  iu  accordance  with  my  view  and  none  to 
the  contrary.     In  America  this  question  has  been  con- 
sidered in  Sfar  v.  Wingnti^,  83  Mass.  103,  3  Allen  where 
there  is  what  seems  a  well-reasoued  judgment  as  to 
the  estoppel  between  the  indorsee  of  a  bill  of  lading 
on  tHe  one  hand  and  the  moater  and  the  shipowner  on 
the  other,  and  the  nile  is  laid  that  then;!  i*  such  an 
eatiippel  between  the  indorsee  and  the  master  aa  tj 
statements  in  the  biU  of  lading  so  far  as  they  reUte 
to  matters  which  are,  or  ought  to  be,  in  the  inaater's 
knowledge,  and  that  the  owners  are  estopped  in  the 
same  way  by  such  statements  if  they  are  within  the 
scope  of  the  master's  authority.      PasMgee   to  the 
above  effect  from  that   judgment  are  qnotod  with 
approval  in  Parsons  on  Shipping  and  in  the  Scotch 
case  Craig  v.  Detargy  (16  8c.  li.  E  ).    Lord  Shand 
quotes  the  passage  from  Parsons,  and  says:    "  That 
passage  from  a  writer  of  eminence  on  this  subject 
undoubtedly  gives   weight  to  the  argument  of  the 
pursuers  in  thii  matter  (that  is,  the  argument  that 
there  was  an    estop t:el],  but  1    find  that,  with  the 
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exception  of  a  case  which  ia  referred  to  in  support  of 
the  oondading  words  of  the  passage,  all  the  authori- 
ties referred  to  are  American."  He  gpoes  on  to  say  : 
"  I  do  not  think  it  is  necessary  here  to  decide  the 
general  question  as  to  the  effect  of  a  representation 
in  the  biU  of  lading,  though  if  it  did  arise,  I  must  say 
that  the  American  law  seems  to  me  to  be  rested  on 
reasonable  grounds."  There  ia,  therefore,  the 
authority  of  Lord  Shand's  opinion  on  the  question  I 
am  deciding.  As  the  estoppel  arises  on  a  direct 
statement  of  fact  which  is  incorrect,  I  do  not  con- 
sider that  the  question  of  negligence  really  arises, 
bat,  as  I  have  already  said,  I  should  be  prepared,  if 
necessary,  on  the  facts  of  this  case  to  find  the  state- 
ment to  be  negligent,  provided,  of  course,  that  there 
is  a  duty  towards  the  indorsee  to  take  care. 

As  to  this  duty,  although  in  my  view  the  incorreot 
statement  cannot  be  sued  on  diractly  as  a  breach  of 
oontract,  yet  I  think  the  transfer  of  the  contract  to 
the  indorsee  does  create  a  privity  between  the  in- 
dorsee and  shipowner,  and  this  gets  rid  of  the  doctrine 
of  LeLievre-v,  Oould,  41  W.  R.  468,  [1893]  1  Q.  B. 
491,  and  the  other  cases  in  which  it  has  been  held  that 
the  duty  arising  solely  out  of  oontract  is  only  a  duty 
towards  parties  to  the  contract.  It  was  suggested 
that  the  words  at  the  end  of  section  4  of  the  Harter 
Act  prevent  any  estoppel,  by  saying  that  the  state- 
ment is  to  primd /aeie  evidence.  I  think  not,  because 
it  is  not  said  that  it  is  only  to  be  primd  facie  ev.denca, 
and  it  is  consistent  with  the  words  of  the  section  thal^ 
upon  something  further  happening — viz.,  the  acting 
upon  it — it  may  become  conclusive,  and  also  because 
miat  is  said  in  the  section  is  that  the  statement  is  to 
be  primd  facie  evidence  "of  the  receipt  of  the 
merchandize  therein  described."  The  object  of  these 
words,  or,  at  all  events,  one  object  bf  them,  appears 
to  be  to  preserve  the  doctrine  oiOraiit  v.  Norway,  and 
Mr.  Newton  Crane,  who  was  called  before  me  as  an 
expert  in  American  law  to  prove  the  Haiter  Act,  said 
that  Grant  v.  Norway  is  still  recognized  as  law  in 
America  since  the  Harter  Act.  In  orJer  to  make  the 
statement  in  the  bill  of  lading  bindiog  as  *n  estoppel, 
it  is,  of  course,  necessary  that  it  should  have  Men 
acted  on  to  the  prejudice  of  the  person  ro  acting. 
The  defendants  here  allege  that  they  are  prejudiced 
because,  on  the  faith  of  the  statement  that  the  timber 
was  in  g;ood  condition  when  shipped,  they  accepted 
the  bills  of  lading  as  a  good  ten&r  undtr  a  confaraot 
for  clean  timber,  and  paid  their  vendors  the  full  con- 
tract price ;  and  they  fnrtiier  sa^  that,  although  they 
have  got  an  award  of  the  umpire  on  an  arbitration 
under  the  contract  between  them  and  their  vendors 
for  £572  12s.  as  the  difference  between  the  value  of 
the  damaged  timber  delivered  .and  that  which  they 
ought  to  have  had,  yet  that  this  sum  has  not  been 
paid  them. 

The  vendors  have  not  become  insolvent,  but  they 
are  a  foreign  firm,  and  the  defendants  have  not  as  yet 
thought  fit  to  sue  them  on  the  award.  It  was  sug- 
gested on  the  part  of  the  plainUfis  that  the  defendants 
were  really  making  this  connterdaim  in  the  interest 
of  the  shippers  and  by  arrangement  with  them ;  but 
this  is  domed,  and  I  cannot  hold  it  to  be  proved.  _  It 
is,  however,  pretty  clear  that  the  defendants  have  not 
been  as  active  in  pressing  their  claim  against  the 
shippers  as  they  probably  would  have  been  if  they 
had  not  got  this  claim  against  the  shipowner,  and  they 
probably  have  been  influenced  bv  the  fact  that  the 
recovery  from  the  shippers  of  uie  amount  of  the 
award  would  embarrass  them  in  recovering,  even  if 
it  did  not,  on  the  correspondence  which  has  taken 
place,  preclude  them  from  recovering,  the  warehouse 
ri-nt  and  the  expenses  included  in  their  claim  in 
the  present  action  but  not  included  in  the  award. 
When    money  has   been    paid    away    to    a    person 


who  becomes  insolvent,  as  has  generally  happened  in 
the  reported  cases  as  to  estoppel,  there  is,  of  course, 
no  difficulty  as  to  the  person  claiming  ttte  estoppel 
proving  that  his  position  has  been  altered.    Wherp, 
however,  there  is  no  insolvency  and  there  is  a  legal 
right  to  get  the  iQoney  back,  the  damage  by  the  pay- 
ment is  not  so   clear.    In  Carr  v.  The  London  and 
North-milern  Railway  Co ,  23  W.  B.  747,  L.  E.  10 
C.  P.  307,  44  L.   J.  0.  P.  109,  a  leading  case  on 
estoppel.  Lord  Bsher  says :  "  Neither  the  payment  of 
the  warehouse  rent  nor  of  the  invoice  price  can  be 
relied  upon  as  damage  resulting  from  the  conduct 
relied  upon  to  support  an  estoppd  to  deny  the  posses- 
sion of  the  goods,  because  either  damage  can  be 
rectified  without  the  intervention  of  such  an  estoppel ; 
there  is  no  consideration  for  either  payment ;  both  were 
made  under  a  mistake  of  facts."  I  am  not  sure  that  I 
understand  the  exact  meaning  of  the  words  "  withoit 
the  intervention  of  such  an  estoppel,"  but  the  passage 
appears  to  mean  that  in  the  opinion  of  that  learned 
judge  a  payment  which  can  be  recovered baokbecaute 
it  was  made  under  a  mistake  ia  not  such  an  alteration 
of  the  position  of  the  person  making  it  as  would 
establish  an  estoppeL    If  that  were  so  there  would,  I 
think,  be  few  estoppels,  practically  none  except  where 
insolvency  had  intervened,  for  where  there  is  a  mis- 
statement of  a  fact  such  as  would  possibly  create  an 
estoppel,  the  acting  on  it  must  always  be  under  a 
niistake  of  fact.     I  think,  however,  that  the  learned 
judge  must  be  considered  to  have  been  referring  to 
the  facts  of  the  case  before  him,  where  apparently 
there  would  not  have  been  the  sl^^htesC  difficulty  in 
getting  the  money  back,  and  that  it  cannot  be  truly 
said  as  a  general  proposition  that  a  person  oaimot  be 
prejudiced  by  having  made  a  payment  which  he  has  a 
legal  right  to  get  back  from  the  person  to  whom  he 
paid  it,  uolees  it  is  shown  that  such  person  ia  insol- 
vent.   It  appears  to  me  that  the  parting  with  the 
money,  and  consequently  the  being  without  it  for  a 
certain  period  of  time,  coupled  with  the  trouUe  and 
possible  expense  of  establishing  the  legal  right  to  get 
it  back,  may  amount  to  an  acting  to  the  payer's  pre- 
judice sufficiently  to  establish  an  estoppel  against  the 
person  in  reliance  vpon  whose  statement  he   has 
made   the  payment.      If,  however,    the   pecuniary 
amoimt  of  tlie  prejudice  bas  to  be  ascertained  for  the 
purpose  of  assessing  the  damage,  there  is  an  obvious 
difficulty.    In  the  present  case  I  am  prepared  io 
hold  that  the  defendant  did  act  to  their  prepudice  en 
the  statement  so  as  to  create  an  estoppel,  but,  if  the 
damage  recoverable  by  the  defendants  against  the 
plaintiffs  is  the  damage  they  have  sustained  by  paying 
the  shippers,  I  should  have  the  greatest  difficulty  on 
the  evidence  before  me  in  assessing  the  amount.    The 
doctrine  of  estoppel,  however,  is  that  the  person 
estopped  i«  precluded  from  denying  in  the  same  trans- 
action as  that  in  which  the  estoppel  arises  the  truth 
of  the  statement  acted  on.    I  think,  therefore,  I  have 
to  say  that  the  plaintiffs,  not  being  able  to  deny  that 
the  goods  were  m  good  condition  at  the  time  of  ship- 
ment, must  pay  the  damage  which  was  on  delivery 
foimd  to  be  done  to  the  gcMds.    This  is  the  part  of  the 
case  on  which  I  have  entertained  most  doubt.     It 
hardly  seems  just  that  the  plaintiffs  should  pay  this 
damage  when  the  defendsnts  have  a  right  to  get  it, 
and  may  even  now  get  it,  from  the  shippers,  who  are 
the  persons  who  really  ought  to  pay  it,  as  the  goods 
were  at  their  risk  when  the  damage  was  done.    I  do 
not,  however,  find  any  authority  for  the  proposition 
that,  when  a  person  is  estopped  from  den^ring  a  state- 
ment of  fact  by  reason  of  another  havmg  suffered 
damage  by  acting  on  his  statement,  the  only  damage 
leooveiable  is  the  damage  so  arising ;    and,  on  the 
contrary,  I  do  find  that  a  decision  apparently  to  that 
effect  by  Cave,  J.,  was  reversed  in  the  Court  of  Appeal 
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in  ffendtrgon  v,  TTmiami,  4^  W,  E.  ST'l,  [1805]  1  Q.  B. 
S21  ;  Bee  particularly  the  judgment  of  A.  Tj    Smith, 
L  J.,    which  appoara  to    overrule  tlie    judgment   of 
Deumari,  J.,  in    Cnrr  v,   Lftnion  and  Xvrdi-Westtrn 
Haileay  C'i>.     Asmining  the  doctrine  of  estoppel  to 
apply,  I  gee  no  logical  auiwer  to  the  defendauU'  oon- 
t<wilioii  that  they    can  recover  the  da-oage  to  the 
goods,  though  I  think  it  would  be  more  sitisfactory 
if  the  damngei  could  in  »uch  a  ewe  be  confined  to 
those    ttolu5ly  caused  ty  acting  on  the  erroueous 
statement.      The     assessment    of    the    snnunt    at 
£&1'2  12j,  ia,  of  coiirsp,  not  binding  aa  inob  between 
the  p]aintiff<  and  defendants,  but   the  umfiire   was 
c»lled  as  a  witness  before  me,  and  I  accept  hi?  assese- 
nient  ag  correct  and  give  the  deferidanfs  the  £572  12s. 
It  may  be  that  the  plaintiffi,  if  they  pay  this  sum, 
may  be  able  to  bring  themselves  within  the  dootrine 
that  when  two  persons  are  each  liable  to  a  third  in 
respect  of  the  same  matter,  and  the  one  en  whom, 
aa  between  the  two.  the  burden  ought  not  to  rest  has 
to   pay,  ho  may  recover  it  against  the  other:    see 
Mouh  v.  OarrM.'L  R,  5  Ek.  132,  and  in  the  Bxcbequer 
Obausb?r,    20  W.  E.  416,   L.   E,    7   Ek.    101,  and 
cases    theio   quoted.      I   see,   however,   conriderable 
difficulty  about  this,  and  no  sueh  question  is  before 
me,     I  refer  to  it  only  at  a  possible  way  in  which  an 
apparent  injustice  iu*y  be  obviated.     It  renintns  to 
deal  with  the  other  heads  of  damage  claimed  in  the 
ooanterclainis.       The  eipens'S  of  the  award  wore  not 
paid  by  the  defendant),  and  therefore,  of  course,  ar^^not 
reooverable,  and  it  was  said  they  were  ony  claimed  by 
inadvertence.  The  next  claim,  i!S  Ss.,  is  a  small  one,  but 
was  the  subject  of  cons  derable  argument.    The  marks 
on  the  timber,  though  stated  in  the  bills  of  Iading{of 
COUTse,  from  the  infonnation  of  the   shipp«r),  had  in 
fact  been  obliterated  by  the  petroleum.    The  captoin 
in  hia  evidence  statea  that  in  consequence  of  this  the 
lota  of  timber  to  which  the  separate  bills  of  lading 
related  were  distinguished  in  the  ahip  when  loaded 
by  ropes  dividing  them.    They  were,  however,  not 
delivered  ai  separate  parcels,  but  were  delivered  over- 
board in  the  SirreyDocks,  leaving  the  dook  company 
to  separate  them  aa  best  they  could.    This,  of  course, 
it  was  impossible  to  do  accurately  as  the  marks  were 
gone.      After  a  considerable    delay  it    was  agreed 
between  the  consignees  that  someone  should  appor- 
tion the  cargo  between  them,  using  the  specification 
of    length   and  the    dock    company's    measurement 
books,  but,  of  course,  allotting  to  one  party  or  the 
other  logs  corresptiuding   to  the  deicription  without 
any  certainty  that  they  were  rea'ly  his  logs.  _  The 
expense    of  this  was  £S  8g.,  which  ia  accorijngly 
claimed  as  damage  for  not  delivering  to  each  con- 
signee the  lots  of  timber  in  his  bill  or  bills  of  lading. 
The  answer  of  the  pi «n tiffs  to  this  daim  is  that  it  is 
always  the  custom  in  the  Surrey  Docks  ao  to  deliver, 
and  that  the  dock  company  for  the  consignees  »nd  at 
their  expense  always  does  the  sorting.     This  sorting 
which  the  dock  company  sti  does  ia,  however,  sorting 
out  according  to  marks,  and  the  practica  assumes  that 
the  timb?T.  thongh  delivered  mixed,  ia  in  a  atate  io 
which  it  cm  be  identified. 

It  may  be  that  consignees,  by  adopting  the  practice 
prevailing  io  the  Surrey  Docks  do  assent  to  their 
goods  bomg  delivered  mixed,  but  they  do  not  in  my 
opinion  assent  t)  their  being  85  mixed  that  they 
cannot  be  sorted.  It  aeems  to  me,  therefore,  qidto 
clcnr  that  the  plaintiffs  never  made  the  delivery  which 
they  ought  ta  the  bill  of  lading  holders  of  the  timber 
ia  their  bills.  They  had,  according  to  the  captain's 
evidence,  at  one  tims  the  means  of  doiug  so,  but  they 
themselves  mixed  the  timber,  knowing  that  there  were 
no  marks  by  which  it  could  be  separated  Bgaii.  I 
thiuk,  therefore,  that  the  £H  f<%.  is  recoverable.  The 
next  item  is  warehouse  rout  from  the  time  of  the 


arrival  of  th«  ship  to  the  d*ta  when  the  limber  w«* 

altimately  divided  by  agreement  a»  above  w^ntioned, 

from  the  1st  of  March  to  the  9th  of  June,  over  thres 

njootbs.    This  delay  wti,  in  my  opinion,  qaite  nn- 

neaessary.     The  defendants  aoconnt  for  it  by  saying 

that  they  never  had  a  cargo  in  auch  a  condition,  ftnd 

really  did  not  know  what  to  do  with  it.     They  were 

during    this    time  getting  their  claim   as^ninst   the 

shippers  dealt  with  by  the  arbitratorA     iijm<i  d*l«y 

was,  I  think,  necessarily  c-aused  by  the  state  in  which 

the  timber  was  delivered,  and  by  its  baiog  mixed,  but 

it    mi({ht   have  been  viewed,   vnliied,   and  iipppor- 

tionod  much  sooner  than  it  was.     I  think  it  woold 

be    reas^snable    to    allow    warehouse    rent    for    one 

month  as  damage  r^sultiag  from  the  pWutilTj'  failitrs 

ti  deliver  the  sepanite  pircols,     A  point  w»s  miide 

for  the   pUinliffi   thiit   the   soma   cluim^i  were  not 

really  paid  for  rent,  but  that  an  inclusive  charge  was 

made    Iiy  the    doik   company  for  various   services, 

which   included  six  months'    warehousing  free.     It 

appeared,  however,  I  think,  th\t  indireitly  the_w4ra- 

houaing  was  paid,  and  that  the  e^st  to  the  consignees 

must  be  taken  to  be  increased  by  the  breaches  of  oon- 

tract  to  thi>  extent  of  one  month's  warehouie  rent. 

The  defendfints  also  claim  iaterest  for  the  sum  paid 

on  the  money  they   paid    for    the    timber,   on    the 

ground  that  they   were  prevented  duriny  this  time 

from  dealing  with  the  timber  by  sale  or  otherwise, 

and  80  got  no  benefit  from  thn  money  they  had  paid. 

I  think  this  is  a  legitimate  claim,  but,  of  oourao,  only 

for  a  month,  which  I  have  already  said  was,  in  my 

opinion,  a   suffiiiient  time  ta  have  cleared   op  the 

ditBcnltiea  for  which  I  hold  the  plaintiffs  retponsibl*. 

Those  figures  appear  to  give  Churchill  &  Sim  about 

£622  on  their  counterclaim  and  Burton  &  Co.  about 

£150  on  theirs.    Bat  the  warehouse  rent  and  the 

irstereit  for  a  month  must  be  cslculated  exactly  by 

the  parties.     The  defendants  will,  of  course,  have  the 

costs   of    their    counterclaim,    and  the  plaintiffs,    I 

suppose,  will  be  entitled  to  the  cos's  of  the  action  to 

the  time  when  I  he  freight  wa»  form»lly  admitted, 

which.  I  suppose,  was  in  the  defence. 

Solictors  fvr  the  plaintiffs,  IT.  Crump  it  Sim. 

Solicitors    for    the    defendants,    UMnmt,    Sam, 
Coward,  A  Emolalry, 


\ 


Not,  8, 


K  B.  Div. 

(Lird  Alverstone,  L,C..J..  and  , 
Wills  and  Darling,  JJ.)       ) 

Ekx  v.  LtOYD. 
Ex  parte  DAY,  (a.) 

County  eourt~Jiidge — Power  to  api>oltit  morr  tluin  M» 
fleputtf—Couiitif  Vot'rU  Act,  1888  (51  tt   52  Vid.  e. 
4:?).  «.  19. 
A  emiiity  murt  jmli)'.  rnatj,  vtitk  thf  tipprf>i<<il  o/  tht 

Lnrrt  VfinncellDr,  appoint  more  than  one  drpuiy  io  act /or 

him  within  hit  district,  provided  that  they  are  appmntid 

to  art  for  different  conrli. 

Bule  ni'ii  for  a  prohibition  to  the  deputy  jadge  ot 
the  Brompton  Oounty  Cjurt, 

Judge  Stoncr,  the  judga  of  the  Bi-OTpton  and 
Marylebone  County  Oonrts,  appjiatcd  Mr.  Clemant 
Lliyd  and  Mr.  Fitstroy  Cowper  to  act  as  his  deputies 
at  the  Broiiii^tun  and  Mwylebone  Courts  respectivdy. 
Bath  appjintraeuts  were  api>roved  by  the  Lwd 
Chancellor. 

On  the  tub  of  Febraary,  15)0j,  the  case  of  Tolmitn 
v.  />!(!/  was  in  the  list  fur  hearing  before  the  deputy 
judge  ut  the  Brompton  County  Court,  bvit  tb«  cMO 


>M,  I 


(a.)  Bpport«d  by  AuAsr   Hooa, 
»t-L«w. 


Esq.,  barrittar- 
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Bex  v.  Lloyd. — Bullkn  v.  Wabd. 
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was  not  reached  and  was  adjourned  to  the  9i;h  of 
March,  and  on  tha*;  day,  on  the  application  of  the 
defendsut,  was  further  adjourned  to  the  24th  of 
March. 

On  the  nth  of  March  it  was  found  that  the  case 
could  not  be  reached  for  want  of  time,  and  the 
deputy  jadga  being  pressed  by  the  defendant's  ounsel 
to  fix  a  day  on  which  it  could  ba  heard,  adjourned  it 
to  the  30th  of  March,  on  whijh  day  he  disposed  of 
the  case,  which  resulted  in  a  verdict  for  the  plaiotiff 
tor  a  sum  of  £63  19s. 

The  30th  of  Ma»ch  was  one  of  the  ordinary  court 
days  of  the  Marylebone  Cjurt,  and  was  not  one  of 
the  ordinwy  court  days  of  the  B  romp  ton  Court;  on 
that  day  Mr.  Fitzroy  Cowper  was  sitting  as  deputy 
judge  at  the  Marylebons  Court  trying  cases  at  the 
same  time  as  Mr.  Clement  Lloyd  was  trying  the  above 
case  of  Tolman  v.  Day. 

The  notice  of  motion  set  forth  as  the  grounds  of  the 
appb'cation  th»t  the  deputy-judge  "  was  not  a  lawful 
judge,  was  no  judge,  and  that  the  proae>diags  were 
uUrtt  vires. 

A  rale  niti  for  a  certiorari  was  also  obtained. 

Both  rules  ra'sei  the  same  question. 

Sir  E.  Canon,  8.0.  (ZT.  Sutlon  with  him),  showed 
cause. — ^The  appointment  of  two  deputies  was  not 
ultra  vires,  for  they  were  appointed  to  different  courts. 
That  is  shown  by  section  21,  which  provides  :  "  That 
the  .  .  .  appointment  of  a  deputy- judge  .  .  . 
shall  not  be  vacated  by  the  deith  or  resignation  of 
a  judge,  but  the  acts  of  the  deputy  done  after  such 
death  or  resignation  shall  be  as  valid  ai  if  the  judge 
had  not  died,  and  he  shall  csntinue  to  act  in  all  the 
courts  to  which  he  was  appoioted."  Toat  shows 
that  a  deputy  may  be  appointed  to  some  of  the  courts 
to  the  ezansion  of  others.  If  a  judge  may  appoiat  a 
deputy  to  one  part  of  his  district  he  c»n  lawfully 
appoint  another  deputy  to  act  concurrently  for 
another  part  of  his  district. 

Duke,  K.C.,  and  Hodges,  in  support  of  the  rule. — A 
county  oonrt  judge  can  appoint  only  one  deputy.  He 
has  but  one  office  and  cannot  split  up  his  office  into 
sections  and  appoint  a  deputy  in  each.  The  power 
given  in  section  18  of  the  County  Courts  Act  to 
appoint  a  deputy  clearly  does  not  contemplate  the 
appointment  of  more  than  cue  deputy. 

Lord  Alysrstone,  L.C  J. — la  this  case  the  county 
court  judge  of  thoBrompton  and  Marylebone  County 
Court),  purporting  to  act  under  section  18  of  the 
County  Courts  Act,  1888,  appointed  upon  the  same 
day,  and  with  the  approval  of  the  Lord  Chancellor, 
two  gentlemen  to  act  as  his  deputies  during  the  same 
period  of  two  months,  one  at  the  Brompton  County 
Conrt  and  the  other  at  the  Marylebone  County  Court, 
and  we  are  invited  upon  the  rule  to  8»y  that  those 
appointments  were  ultra  viret,  and  that  the  judge 
had  no  power  to  make,  nor  the  Lord  Chancellor  to 
approve,  the  appointment  of  more  than  one  deputy 
for  the  sMue  jadga  at  the  same  time.  It  seems  to  me 
that  we  ought  not  to  come  to  that  conclusion  unless 
we  are  compelled  to  do  so,  because  I  cannot  imagine 
a  case  in  which  it  would  be  less  right  to  give  efFejt  to 
a  technical  point  than  one  in  which,  as  here,  a 
defeniant  has  appeared  before  the  court  over 
and  over  again,  has  asked  for  the  indulgence  of  the 
court,  has  agreed  to  the  day  on  which  the  case  s^iould 
ba  heard,  and  then  only  takes  the  objection  to  the 
jurisdiction  after  judgment  his  been  given  against 
him.  It  was  contended  by  the  defendant  that  the 
appointment  of  the  deputy  judge  was  bad, 
that  the  county  court  judge  had  no  power  to  sever  his 
office  and  appoint  different  deputies  for  the  same 
office.       Ko    doubt    the    jndge    may    appoint    a 


deputy  for  the  whole  county  district  to  which  he 
is  himself  appointed  ;  but  I  can  find  nothing  in 
the  Act  to  prohibit  hi'n  from  appointing  a  deputy  to 
act  for  one  or  more  of  the  county  courts  within  the 
larger  area.  On  the  contrary,  section  21,  to  which 
wa  were  referred  by  the  Solicitor-General,  expressly 
recognizes  that  he  may  do  so.  It  provides  that  the 
deputy,  upon  the  death  of  the  judge  who  appointed 
him,  shall  continue  in  all  of  the  courts  to  which  he 
was  appointed.  These  latter  words  necessarily 
import  that  he  may  be  lawfully  appointed  to  act  for 
some  of  the  courts  in  the  district  and  not  for  others, 
for  if  he  could  only  be  lawfully  appointed  for  the 
whole  county  conrt  district  they  would  be  altogether 
superfluous. 

Then,  if  one  deputy  can  bo  appoioted  to  act  for 
a  single  court,  as  distinguished  from  the  whole 
county  conrt  district,  there  is  no  objection  to 
appointing  another  deputy  at  the  same  time  to  act 
for  another  court  in  the  district. 

I  am  of  opinion  that  there  is  nothing  in  the 
defendant's  objection  to  the  appointments  of  these 
gentlemen,  that  they  were  within  the  powers  given 
by  the  Act  of  Parliament,  and  that  these  rules  must 
be  discharged. 

Wills  and  Darlino,  JJ.,  concurred. 

Solicitor  for  the  appellant,  B.  W,  Bechwith, 

Solicitor  for  the  deputy  jndge,  Solicitor  to  the 
Treamry. 


K.  B.  Div.  ) 

(Lord  Alverstone,  L.C.J..  and  [        Aug.  10,  1905. 
Lawranoe  and  Bidlsy,  JJ.)     j 

BuLLKN  V.  Ward,  (o.) 

Suniay  Observance  Act — Exercising  calling  on  Sunday — 
Exemption  of  cook-shop  .  .  .  for  such  as  cinnot 
otherwise  he  provided  for — Sunday  Observance  Act, 
1677  (29  Car.  2,  c.  7),  ss.  1,  3. 

The  premises  o/  a  chipped  potato  dealer  who  in  tJte 
coarse  of  his  business  cut  up  and  cooked  potatoes,  some- 
times alone  and  sometimes  with  fish,  and  sold  them  to  the 
working  classes, 

Held,  to  be  a  cook-shop  unthin  the  meaning  of  section 
3  of  the  Sunday  Observance  Act,  1677,  and  that  he  was 
not,  there/ore,  liable  to  the  penalties  in  section  1  as 
carrying  on  his  ordinary  calling. 

Case  stated  by  the  justices  of  Blackburn. 

The  appellant  B alien,  who  was  a  chipped  potato 
dealer,  was  charged  with  having  in  the  course  of  his 
business  cut  up  and  cooked  or  fried  potatoes,  some- 
times alone  and  sometimes  with  fish,  and  that  these 
articles  had  become  a  popular  food  with  the  working 
classes.  The  fried  potatoes  and  fish,  together  or 
separately,  was  served  on  the  appellant's  premises  as 
well  as  off,  and  were  always  sold  warm.  The 
customers  when  supplied  off  the  premises  often 
brought  their  own  receptacles  for  the  provision  of 
food,  but  were  sometimes  supplied  in  paper  bags 
belonging  to  the  appellant. 

On  Sunday,  the  22nd  of  January,  1S06,  the  appel- 
lant was  carrying  on  his  usual  business,  there  being 
customers  both  upon  his  premises  eating  the  chipped 
potatoes,  others  who  purchased  articles  of  food  and 
took  them  away  ia  bags  or  basins,  and  some  who  ate 
food  in  the  street  near  to  the  appellant's  shop. 

The  appellant's  premises  were  not  licensed  as  a 
refreshment  houss  under  the  Befreshment  Houses 
Act,  1860. 


(a.)  Beported  by  Alan  Hogg,  Esq.,  Barrister- 
at-Law. 
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It  was  contended  for  the  respondent  that  he  had 
unlawfully  carried  on  and  exercised  hU  business  on 
Sunday,  contrary  to  the  provLaiona  of  the  Sunday 
ObaeiTance  Act,  1677,  and  that  such  businens  was  not 
a  work  of  neceaaity  or  charity. 

For  the  appellant  it  wai  contended  that  the  biiBi- 
ness  80  carried  on  by  him  Qjine  within  the  exception 
in  leoticn  3  of  the  Act,  and  that  his  cuttomera  were 
such  aa  could  not  be  other  (rise  providid  for  within 
the  meaning  of  tho  auction.  The  justices  being  of 
opiuion  that  the  appellant's  premista  was  not  a  cook- 
shop,  aad  that  hia  business  did  not  come  within  the 
exception  in  section  3  of  the  Act,  convicted  the  appel- 
lant, but  stated  this  case  for  the  opinion  of  the  court. 
By  the  Sucday  Obaervauce  Act,  1677,  s.  1,  it  is 
provided  {ittter  alia)  that  no  tradesman  shall  do  or 
exorcine  any  worldly  labour,  business,  or  woik  of 
their  calliuga  npon  the  Lord's  Day,  or  aay  part 
thereof  (worlts  of  neceaaity  and  charity  only  excepted). 
Section  3  provided  that  nothing  in  this  Act  con- 
tained shall  extend  to  ihe  prohibition  ot  dressing  of 
meat  in  faniiEes  or  dreatiug  or  selling  of  meat  in 
inns,  cook-shops,  or  victualling  houses  for  such  as 
other  (rise  cannot  he  provided  for, 

S,  Joyce  TkomaD,  for  the  appellant.— The  jiurtioes 
were  wrong.  A  cook -shop  ia  a  place  where  food  is 
prepared,  and  this  definition  fits  the  appellant's 
premises.  In  li,  v.  i'oiinger,  5  Term  Rep.  4'19, 
Buller.  J,,  pointed  out  that  the  words  of  tte  Act  are 
sot  to  be  construed  strictly.  Otippt  v.  Durdtn  baa  no 
bearing  on  this  case. 

He  dao  cited  R,  v.  Cox,  2  Burr.  15. 

Rand(i!)>h,  for  the  respondents. — The  juatices  were 
right.  The  question  as  to  whether  these  promises 
were  a  cook-shop  is  one  of  fact,  and  that  cannot  be 
interfered  with  in  this  court.  Meat  in  section  3  must 
be  construed  as  conftned  to  llesb.  The  courts  are 
bound  to  give  full  effect  to  this  statute,  whatever 
view  may  be  taken  of  its  expediency. 

Lord  ALVKBaTOjrK,  LC.  J.— I  quite  agree  with  the 
observation  of  the  respondent's  counsel  that  we  are 
bound  to  give  fidl  effect  to  the  words  of  this  statute. 
But  the  statute  itstlf  is  couched  in   general  terms, 
and  I  should  require  very  strict  words  before  I  came 
to  the  concluaion   that   the    present    lippellant   waa 
guilty  of  an  offence  withiu  the  Act  having  regard  to 
the  protection  given  by  the  words  "  cook-ahopa,  &c., 
in  section  3.     In  my  opinion  there  was  no  evidence  on 
which  the  niagiatratca  could  come  to  any  conclusion 
other  than  that  the  sppelUut'a  shop  was  a  cook-ahop 
fts  contemplated  by  section  3.     I  aay  that,  because 
after  the   words   "cook-shop   or  victualling  shop" 
there  are  the  words  "  for  such  as  otherwise  cannot  be 
provided."     In  It.  v.  lounjer  it  was  pointed  out  by 
Buller,  J.,  that  these  are  loose  words;  they  omnot 
possibly  be  said  to  be  intended  to  give  a  definite  aud 
precise    meaning    bayond    this,    that  they  indicate 
what  the  class    of   cooking   is   that  is  permissible — 
nainoly,   for    people   who    cannot  do    it   for    them- 
selves.   While  I  do   nob  think  that  the  appellant's 
buaiaesa  can  be  strictly  put  as  a  work  of  necessity  or 
charity,  these  words  in  section  1  of  the  Act  cannot  be 
overlooked    in     regarding     the     intention    of     the 
statute.    The  ca^e  tinds  that  the  appellant  cooked  for 
the  poorest  classes,  who  came  and  fetched  the  food  in 
dishes,  always  warm.     Same  ate  it  in  the  place  and 
some  in  the  street.     It  cannot  be  said  to  be    wrong 
because  soma  ate  it  on  their  way  home.     It  was  laid 
down  in  R.  v.  C'l/jc  aud  R.  v.  I'ounger  that  this  statute 
did  not  mean  to  probib  it  thecooking  of  meat  in  the  shop 
for  poor  people  and  that  I  o  do  so  is  not  an  offence 
within  the  statute.  We  have  bteu  pressed  to  say  that  we 
mntt  conitiue  "  meat "  as  meaning  tl«sh.     That  is  not 


so.  It  would  be  ridiculous  to  say  that,  althom^li  a 
man  may  cook  mutton  he  must  not  cook  an  eel  pie,  I 
think  that  in  this  caie  the  only  evidence  before  the 
magistrates  brought  the  appellant  within  the  pro- 
tection of  section  'i,  and  the  conviction  must  therefore 
be  quashed, 

tiAWiiAJSOE  and  Eidi:,et,  JJ.,  agreed. 

Bolicitora  for  appelku*,  TlmrhoM  <fe  Co.,  foe  Bea-l 
i£  Johmtoii,  Blackburn. 

Solicitura  for  respondent,  RawU,  Jt/hntton,  &  Co., 
for  Carttr  ifc  CrtlUn,  Blackburn. 


K.  B.  Div, 
(Jelf,  J.) 

Mayop,  &f 


May  29,  30, 


oir  Wedxesbuiit  v,  Lodok  Hole3 

1905  COLLlEaY  Co.  (a.) 
Lotal   gQvernnxiit—  Urban  taniCart/   authority— Sui- 
lidfnce  ttf  highway   nautfd  iy   mining  vperalicni — 
Metjiurt  of  damagti. 

The  priyprittary  right  of  an  urhaii  tanitary  authority 
in,  ti  highvsay  which  it  vated  in  thtm  under  teciion  HS) 
of  the  Piiliie  Beallh  Ad,  lS75,  <>  hr.UUd  to  what  >l 
mceiiary  to  miiititfiiii  the  roiid  rig  a  hightuay  :  and 
aneirrdinghj,  where  the  highway  luit  labaid&ii  v>"ing  to 
mining  (•pcvutiont,  the  urhan  tanitary  authority  art  only 
entitled  to  reaiver  the  coil  of  making  it  <u  commadiom  ol 
lif/oTt  to  the  general  pubk,  atft  not  the  coat  of  ruluring 
it  to  itt  original  Itvel. 

Further  consideration  of  an  action  tried  before 
Jelf,  J.,  without  a  juiy. 

This  was  au  action  brought  by  the  Corporation  ct 
Weduesbury  to  recover  damages  for  injury  caused  by 
the  mining  operations  of  the  (feftndanta  to  a  highway 
which  was  veated  in  them  us  highway  authority  undtr 
seo  ion  H9  of  the  Public  Henlth  Act,  The  defend- 
ants admitted  liabUily,  but  only  to  the  extent  of  what 
it  would  coat  to  make  the  road  as  commodious  for  the 
public  as  it  was  before,  and  they  paid  into  court  a  amn 
of  £80  aa  sufficient  to  meet  the  claim.  The  plaintiff 
corporation  claimed  a  sum  of  £40  J,  the  expense  which 
th*y  had  actually  incurted  in  restoring  the  road  to  its 
foriLef  level. 

Hiign  Young,  K.C.,  and  Vachell.—The  corjiotation 
are  entitled  to  recover  the  sum  they  have  spent.  ThtJ 
are  in  a  position  analoKotis  to  that  of  a  private  owner, 
and  aie  therefore  entitled,  aa  he  would  be,  to  have  the 
road  restored  to  its  original  level. 

ShffirnMii,  K.C.,  and  DutuTnaL—The  right  ot  th« 
plaintifTi  is  only  a  limited  right  {Tanhridge  ttVJj 
Corporation  v.  Daird,  [189ti]  A.  C.  434,  4.>_W.  H.  Dig. 
92),  and  their  rights  are  confined  to  what  is  neoeataiy 
t]  protect  the  use  of  the  road  aa  a  highway :  C'verdai* 
V.  ChurlloH,  27  W.  R.  257,  4  Q.  B.  D.  104;  Attort.tv- 
Oenrrol  v,  Cundait  Oollierij  Co.,  i'J  W.  B.  360,  [ISOo] 
1  Q   B.  307. 

Cur,  udv.  viiit. 

May  30.  -  Jrlf,  J.— This  action  is  brought  by  the 
Coqioration  of  Wednesbury  against  the  defendants  to 
recover  damages  for  injury  caused  by  their  minwg 
operations  to  a  highway  called  DangfifiGld-kne, 
which  is  vested  in  the  plaintitt'ij  as  the  hisbwaT 
authority  under  section  119  of  the  Fnblic  HMltn 
Act,  1375.  At  the  trial  the  defeudants  sdmitted  Owt 
their  milling  operation!  ha  I  caused  the  road  and  thj 
eurrounding  laud  to  sink  to  a  substantial  extent,  ana 
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th»t  tliis  gh'n  the  plainti£Ei  a  oauae  of  aotion  sgaicit 
them ;  the  qasation  therefore  reeolred  itaelf  into  one 
of  danugea.  It  u  to  be  obmrred,  though  it  hardly 
be*n  upon  the  ptffticniar  iasne  in  this  oaae,  that  the 
Attomer-Gkneral  is  not  a  party  to  this  action,  and 
the  plaiotiflii,  thwefore,  in  my  opinion,  oan  only 
reooTer  in  respect  of  the  damages  they  hare  them- 
selres  snffi>red  without  regard  Ut  any  resoltant  dis- 
•dTAtttage  xesulting  to  ttie  pabiio.  The  plaintiff* 
olaimed  £405  as  (he  expenses  which  they  had  aotoally 
inoarred  in  restoring  the  road  in  qnestion  as  nearly  as 
]>na«ible  to  its  original  level,  inolading  the  conse- 
quential costs  of  retaining  walls  to  raise  the  road 
aboTe  the  adjoining  land*  which  remained  at  their 
•nn'ken  lerel,  and  the  cost  of  fences  to  protect 
the  paUio  from  the  danger  of  falling  orer  the 
predpioes  so  oaosed.  The  defendants  did  not  deny 
that,  if  the  plaiati£b  were  entitled  on  principle  to 
claim  damages  on  that  basis,  the  figures  were  sub- 
■taatially  correct,  and  I  find  as  a  fact,  on  that 
hypothesis,  that  £400  is  a  fair  sum  for  the  plaintifh 
to  reoorer.  The  defendants,  however,  deny  that  the 
measure  of  damages  waa  what  it  woold  cost  to  restore 
the  road  nearly  to  its  oriffioal  level,  and  maintain 
that  for  a  sum  of  £65  the  highway  could  be  made  as 
ooaunodions  for  the  public  as  it  was  before,  and  they 
paid  a  sum  of  £H0  into  court  as  snfficient  to  satisfy 
the  j^laintifk'  olaim.  On  the  hypothesis  that  the 
piina|»la  adopted  by  the  defendants  was  right,  the 
plaintiflii  save  evidence  that  about  £99  would  have 
Deem  reqiurcd  to  do  the  work  which  the  defendants 
pat  at  £66 ;  but  on  this  part  of  the  case  I  think  that 
the  defendsiits'  fignree  are  more  tmstworthy  than  the 
nlaintiifii,  and  I  am  satiafled  that  the  som  of  £80  paid 
mto  court  by  the  defendants  is  sufBoient  if  the  prin- 
oiple  for  which  they  contend  is  correct.  The  import- 
ant question  at  issue,  therefore,  is  upon  which  Msis 
the  damage  should  be  calcukited — in  other  words, 
What  are  ue  plain tifli  entitled  to  charge  for  ? 

The  contentions  of  the  plaintiffii  were  two  fold- 
one  of  law  and  one  of  fact.  In  law  they  contended 
that  thsir  proprietary  right  in  the  highway  in  ques- 
tion entitled  Uiem  to  charge  the  defendants  with  ihe 
cost  of  restoring  it  to  its  old  level  was  necessary  in 
order  to  make  the  road  as  commodious  for  the  pnblio 
•a  before,  especially  as  regards  the  method  of  dealing 
with  the  swfiMM  water.  I  am  of  opinion  that  the 
first  contention  is  pot  well  founded  in  law.  The 
plaintiiBi  have,  it  is  true,  a  proprietary  right  in  the 
road  by  virtoa  of  section  149  of  the  Pnolio  Health 
Act,  1876,  for  the  purpose  of  protecting  the  pnblio  in 
their  use  of  the  road,  oat  that  right  is  a  limited  one, 
and  from  a  comparison  of  the  oases  of  Covirdah  r. 
CAorUoN,  TtmMdgt  Welh  Corporation  v.  Baird,  and 
AUormy-Chntralr.  Onduit  ColUery  Co.,  I  think  it  is  to 
be  gathered  that  that  right  is  to  be  confined  to  what 
is  necessary  to  maintain  the  road  as  a  highway. 
Vurther,  section  37  of  the  Highways  and  Looomo- 
ttraa  Amendment  Act,  1878  ^1  ft  42  Vict,  c  77), 
whioh  was  passed  to  remove  doabta  created  l^  Oovtr- 
dalt  T.  Chtrnhn,  shows  that  mines  nnder  ra;hwayt 
lamaia  the  ptapnij  of  the  mine-owners,  provimd  that 
in  working  than  no  damage  is  done  to  the  road.  It 
ianot  neotssaiT  for  me  to  consider  the  qnestion 
iHiaiher  an  mjonotion  oonld  be  obtained  in 
tha  caaa  of  apprehendad  anbaidenoe  of  the  road  from 
ill  Kitiginal  level,  beoanse  the  oanse  of  action  ia 
admittad.  and  tha  onlv  question  is  one  of  damagaa, 
and  ao  long  aa  tha  road  is  made  a  good  road,  as  ooa- 
modions  as  it  waa  before,  I  think  that  no  further 
damage  ia  reooynaMe  by  the  j^aintiffs.  Ko  case  was 
aitad  m  support  of  the  plaintuTs  contention,  and  the 
oaae  of  Attom$ji-OtMrM  t.  Conduit  CoUkry  Co.  seems 
to  point  to  the  oondosion  that  in  smsh  a  case  the 
dainagas  would  only  be  nominal  even  in  the  case  of  a 


'  private  road,  where,  of  course,  the  proprietary  right 
u  unlimited.  I  do  not  think  that  a  right  to  reoover 
the  cost  of  rsstoring  it  to  its  originaf  level  can  be 
maintained,  although  no  doubt  in  i^dition  to  the  cost 
of  making  it  as  commodious  as  before  to  the  owner, 
something  might  be  charged  for  any  loss  of  amenities 
sustained  d  fortiori.  I  do  not  think  tba'  such  a  right 
could  be  saooessfolly  claimed  by  a  road  authority 
whioh  has  the  limited  proprietary  right  to  whioh  I 
have  referred. 

His  lordship  then  dealt  with  the  questions  of  fact, 
and  held  that  the  sum  paid  into  court  was  su£Baient. 

Judgment  for  ih»  defendant*. 

Solicitors  for  the  plaintiffs,  Thomat  Jonet,  Town 
Olbfk,  Wednesbury. 

Solicitors  for  the  defendants,  Bowfr,  Cotton,  &  Bower, 
for  Thurifield  &  Mtuiter,  WedJaesbury. 


iQou0f  of  lotlif. 
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Aliakzi.  Co.  (LntrncD)  v.  Biox.  (a.) 

Inland  revenut— Income  lax— Pro/Ut— Trade  carried  on 
abroad —  Mining —  Exhauetion  of  nitrate  ground* — 
Dtductioti— Income  Tax  Acts,  1842  (6  <{;  6  Vict,  c  36), 
M.  100,  169.  Sekedule  D,  oaae  1.  rr.  1,  3;  and  1863 
(16  <{r  17  Vict.  c.  34),  «.  2,  SeheduU  D. 

An  English  company  acquired  land  abrotid  for  com- 
mercial purpntn,  the  upper  turfaee  of  which  wa* 
gradually  exhautttd  in  the  production  of  nitrate*  and 
iodine,  which  were  lold  and  large  profit*  realized.  The 
amount  and  value  of  the  mil  utilized  could  be  atcertaincf. 

Held,  that  in  eetimating  the  yearly  profit*  of  the 
company  uuder  Schedule  D  of  the  Income  Tax  Act*,  no 
deduetuin  could  be  allowed  in  retpect  of  *ueh  exhau*tion 
of  capital. 

Deci*ion  of  the  Court  of  Apx>eal  (63  W.  B.  267, 
[1906]  1  K.  B.  1H4)  affirmed. 

Appeal  from  order  of  Court  of  Appeal  (53  W.  B. 
267,  [19051  1  K.  B.  184).  affirming  Judgment  of 
Chaaoell,  J.  (53  W.  R.  23,  [1904]  2  E.  B.  666). 

The  appellants  were  an  Bngliah  company  who 
owned  a  large  traot  of  nitrate  grounds  in  Chile; 
the  upper  stratum  of  which  gronnds  consisted  of 
"caliche."  This  was  dug  up  and  utilirad  for  the 
production  of  nitrates  and  iodme,  by  the  sale  of  which 
the  company  realized  large  profits. 

The  lompany  were  assessed  to  the  income  tax 
under  Schedule  D  and  daimed,  for  the  purpose  of 
arriving  at  the  balance  of  their  profits,  to  deduct  a 
sum  representing  the  cost  price  of  the  "caliche" 
worked  up  by  them  in  the  course  of  each  year. 

The  Court  of  Appeal  held  that  such  deduction  was 
in  the  nature  of  a  deduction  for  exhausted  capital 
which  is  prohibited  by  the  Act. 

The  case  ia  set  out  at  length  in  the  court  of  first 
inatanoe. 

DanckwerU,  K,C.,  and  Bremner,  for  the  appellants. 

Bir  B.  B.  Fihlay,  A.G.,  Sir  E.  Canon,  B.ff.,  and 
Bowlatt,  for  the  respondents,  were  not  heard. 

Lord  MAOirAOHTXN.— I  do  not  think  it  ia  necessary 
to  say  more  than  a  very  few  words.  I  think  yonr 
lordships  are  satisfied  with  the  judgment  of  the  dourt 
Ot  Appeal  and  the  reasons  by  which  that  judgment  is 


(a.)  Baported  by  0.  H.  Qrxstos,  Esq.,  Barrister- 
at-Law. 

28 


414 


THE  WEEKLY  REPORTER. 


iUtTUilMt.] 


VoL  LIV. 


High  CoimT. 


Iir  BX  TlOKEBSTATF,  DSOEASBD. 


BlOH  OOUKT. 


enforced.  It  Kppean  to  me  that  this  claim  cornea 
within  the  third  rule,  and  (hut  it  i*  money  wholly  and 
extlurively  laid  out  and  eipfiided  a«  capital.  For 
these  reaaona  I  aek  your  lordships  that  this  appeal 
»hould  be  disnuBBed,  aad  that  the  appellantii  should 
pay  the  costs. 

Lord  EODIMSON. — I  think  it  is  iindesirable  that 
aoy  doubt  ghotild  be  thrown  upon  a  settled  course  of 
(tecii-iong  on  the  income  tax  law,  and  it  seems^  to  me 
that,  although  Mr.  Danckwprts  baa  argnod_  thia  caae 
with  a  vigour  and  zest  which  did  full  justioe  to  bis 
case,  the  ar^imenta  he  has  advanced  are  of  a  moat 
familiiir  character.  The  proposiUona  required  to  be 
eatubliphed  in  order  to  bring  him  within  the  provisions 
and  decisions  are  these  (1  begin  by  stating  that  of 
oonrae  it  ia  undtr  Schedule  D  that  the  case  is  to  be 
judged).  First  of  all,  is  thia  capital  which  he  pro- 
poses to  obtain  a  reduction  for  ?  Now,  that  seems  to 
me  to  be  entirely  concluded  by  the  findings  in  the 
case.  There  ia  no  doubt  whatever  that  the  aoheme 
of  the  enterprize  of  this  co  Jipany  wa)  to  invest  their 
capital  in  the  acquisition  of  this  property,  and  then 
to  proceed  to  work  it  aa  a  mining  concern.  That 
being  BO.  the  Master  of  the  EoUa  aoems  to  me  to  be 
abundantly  jiistiJBed  in  saying  that  this  is  merely 
another  case  whore  capital  has  bo»n  embarked  in  a 
wasting  subject-matter.  The  whole  of  the  argument 
of  counsel  for  the  appellants  ia  really  founded  upon 
what  I  suppoae  no  one  would  doubt— that  as  the  out- 
put takes  pi acea  there  ia  a  oonaumption  of  a  certsiu 
propoTtionate  amount  of  the  capital ;  but  tbat  is  con- 
cluded, as  my  noble  and  learned  fritoid  on  the  wool- 
sack has  said,  by  rule  3.  Further,  I  agree  with 
Stirling.  L  J.,  that  sed  ion  169  is  never  to  belaid  out  of 
account  in  these  instances,  because  in  ita  ci press  pro- 
hibiti<  u  of  an  allowance  being  wade  for  capital,  it  on 
the  face  of  it  refers  to  all  the  various  cases  under  the 
various  schedules.  Accordingly,  the  argument  that 
there  is  somethiDg  poouliar  in  Schedule  A  in  the 
principle  which  has  been  applied  in  Addie't  auf,  2 
Rettie  431,  and  the  other  casea  which  have  been  men- 
tioned, fails  befiTC  the  univeraal  conspectus  which  in 
extireFS  terms  ia  given  by  section  159  to  this  very 
principle. 

Lord  LiN'DLET.— I  am  entirely  of  the  same 
opinion.  It  appears  to  me  it  is  quite  iuiposeible  to 
get  out  of  lule  3. 

Appeal  ditmiited. 

Solicitors   for  appellants.    Ashurst,  MorrU,    Orisp, 

Solicitor  for  respondent,  SUkitor  of  Inland  Bwenut. 
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Efkenicb,  J.  J 

h)  re  TICKKR8TAFF,   DECK  A  BID, 
VlCKRHSTAFF  I'.  CUAUWICK.  (t.) 
Pfarlife—CoiU—Adminittration  —  Linbihlyo/rfaleitate 
—Land  Trani/er  Act,  1BB7  (GOX-Gl  Vict.  t.  (55),  *.  '2, 
tuh.itclioa  3-i?.  S.  C,  1883,  ml.  65,  r.  H  (d). 
Whrrf,  in  a  yrohatt  aetton  {nttituUd  in  1905,  the  court 
t^dertd  the  plaiiitift  eosta  "  to  arme  out  of  the  eatitte  of 
the  dttfoftd."  there  hein^  no  personal  rttate,  it  xeat 
JIM,  that,  having  regard  to  lection  3  (2)  of  the  Ltnd 

Reported   by   H.    WOLCOTT   Wabwer.    Esq., 
Barri(ter-at-iiaw. 


Transfer  Ad,   1897,  tlte  order  operated  to  thargfs  th»m 

de^eaml'i  real  ettate  with  the  payment  of  tht  eottt. 

Adjoumel  summons. 

Thia    waa    a    summon  a    taken   out    to    dotermins 
whether  the  real  estate  of  the  deceaaed  was  liable  fof 
certain  costs  incurred  in  an  action  in  the   Probsto 
Division  of  the  Bigh  Court  of  Justioe.      The  f-icta  ' 
wore  aa  follows : 

The  deceased,  by  his  will  dated  the  20lh  of  January, 
ICOS,  appointed  his  mother,  Mrs.  Boydon,  his  aole^ 
executrix  and  universal  legatee.     The  deceased  died 
on  the  21at  of  January,  190.'), 

Mrs.  Boydon,  by  h(>r  will,  dated  the  2ist  of  January. 
1905,  appointed  tbe  present  defendants  her  etecutoi*. 
She  died  en  the  26th  of  January,  1905. 

In  an  action  in  the  Probate  Division,  in  which  Mrr, 
Boydon 'a  executors,  aa  plaintiffa.  propounded  tbo 
tpstator's  will,  it  waa  held  that  the  deceased,  at  the 
time  he  made  his  will,  was  not  of  sound  mind,  and 
it  waa  ordertd  that  plaintiff's  costs  be  paid  "  out  of 
the  estate," 

L°tterB  of  administration  were  gran'ed  to  the 
deceased's  wife,  the  present  plaintiff. 

There  was  practically  no  pertonal  estate,  but  there 
waa  conaiderable  realty. 

The  aummona  aaked  whether,  in  the  course  of  the 
admtatitratiou  of  the  real  and  peraonal  estate  of  the 
deceased,  the  real  eatate  of  the  said  deoeaaed  was  liable 
to  be  charged  with  the  costs  of  the  defendant*  incurred 
as  plaiutiffH  iu  the  action  in  the  Probate  Division  of 
this  court,  which  coats,  by  the  judgment  delivrred  in 
the  said  action  on  the  23rd  of  November,  1905.  were 
ordered  to  come  out  of  the  estate  of  the  said  deceased. 

Stfwart  Smith,  K  C  ,  and  fVhinnei/,  for  the  plaintiff. 
— The  really  is  not  charged.  The  Land  Transfer 
Act,  1897,  dues  not  make  the  realty  liable,  and  before 
the  Act  there  ia  no  question  but  that  the  worda  of  the 
order  would  have  charged  personalty  only  :  In  r« 
Jon«,  50  W.  E.  215,  [1902]  1  Ch.  92;  Ckarkr  -r. 
Charter,  24  W.  R.  874,  3  Ch.  D.  21«  ;  In  re  Pr»B»,  47 
W,  R,  25,  [181)8]  2  Ch.  225. 

Lawrmee,  K.O.,  and  Cartmtll,  for  the  defendant!. — 
The  realty  is  now  charged.  The  old  worda  were  given 
a  limited  meaning  because  the  Probate  Court  had  no 
jurisdiction  over  realty,  but  the  Land  Transfer  Act, 
1897,  gives  such  jurisdiction  :  In  re  Pawley  and  th« 
London  and  Prwineiat  Bank,  4S  W.  R.  107,  [1900]  I 
Oh.  58, 

8tewiirt  Smith,  K.C,  replied. 

Kekewich,  J. ,  in  giving  judgment,  said  :  What  I 
have  tj  do  ia  to  construe  an  order  of  the  Probate 
Division,  In  an  action  in  that  diviMon  the  court 
ordered  that  the  costs  of  the  plaintiffi  come  out  of  the  | 
estate  i  f  the  deoeased.  Doee  it  mean  out  of  the 
esiate  generally  or  out  of  peisoual  estate  ouly  ?  If 
this  question  had  aHsen  bt-fo^e  the  pasiing  of  the 
Land  Transfer  Act,  18D7,  it  would  have  been  unargu- 
able that  "eatate  "  uioant  anything  but  personal 
estate,  for  the  very  plain  reason  that  the  court  had  aa  y 
jurisdiction  to  deal  with  real  estate,  and  it  is  necessary 
to  give  credit  to  the  court  of  the  intention  to  only  do 
that  which  it  could.  Then  the  question  arises  if  the 
words  have  the  same  meaning  now,  after  the  passing 
of  the  Act.  That  Act  con.Mtitutes  a  real  representa- 
tive who  is  not  a  different  person  from  the  peraonal 
representative,  but  must  necessarily  be  the  same.  He 
also  has  the  realty  vested  in  him,  and  it  remains  ao 
vested  un'U  he  conveys  it  away  or  until  otdtx 
of  the  court.  Further,  the  Probate  Division,  by 
a  grant  of  probate  or  of  letters  of  administra- 
tion, includes  realty  as  well  as  personalty.  There 
might  even  be  urider  the  Act  a  grant  of  probate] 
of  re^ty  only,  in  oases  where  there  wu  no  pe'sonalty. 
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That  cairiM  vs  s  long  wmy,  beoaiue  it  goU  rid  of  the 
obstacle  on  which  the  liinitation  at  the  jariidioHon 
of  the  ooart  was  founded.  It  seema  to  me  that 
section  3,  snb-iection  2,  of  the  Act  sets  the  matter  at 
rest  It  proridei  that  in  the  administration  of  the 
«atets  of  a  person  dying  after  the  commencement  of 
the  Act  his  real  estate  shall  be  administered  in  the 
same  manner,  subject  to  the  same  liabilities  for  debt, 
oosts,  and  expenses,  and  with  the  same  incidents  as  if 
it  were  personal  estate.  By  this  enactment  the 
legislature  has  expressly  provided  th«t  "estate"  shall 
mean  realty  as  well  as  personalty.  Then  I  haye  been 
referred  to  ord.  M,  r.  14  (cf),  which  says :  "  In  any 
probate  action  in  which  it  is  ordered  tiiat  any  ooste 
■hall  be  paid  oat  of  the  estate,  the  jndg^  making  such 
order  may  direct  ont  of  what  portion  or  portions  of 
the  estate  snob  ooste  shall  be  paid,  and  such  ooste 
■hall  be  paid  accordingly."  It  has  been  argued  that 
the  court  would  haye  to  specify  realty  if  it  meant  to 
indnde  it.  I  think  that  argmnent  is  nnsonnd.  "  The 
esteto"  mnms  the  whole  etteto,  realty  as  well  as 
perstmalty.  ^le  true  view  I  teke  to  be  that  the 
court  need  no  longer  say  "out  of  the  esteto,"  but 
may  say  out  of  a  particmar  part  of  the  e^ttte.  No 
doubt  Uie  court  could  direct  that  costs  should  be  paid 
out  of  that  portion  of  the  eetete  which  is  realty,  but 
I  do  not  think  that  order  Qfi,  r.  14  (d),  which  is  one  of 
procedure,  affecU  the  question  before  me.  In  my 
opinion,  since  the  passing  of  the  Act  the  word 
"esteto"  includes  realty  as  well  as  personalty,  and 
the  deoeased's  real  estote  is  accordingly  charged  with 
the  payment  of  the  coste. 

Solicitors,  Btoann,  Bradley,  A  Co..  for  ChtMinort  <£ 
Bhaw,  Leek;  BtMnnt,  BiUing,  A  Co.,  for  Backer  & 
.^Ren,  Ledc. 


WHITBT  v.  LiraDBOKB.  (a.) 

BMtmmt —TerpAwiy — Ap'poinimeni — Cotutrudlon — 
CVoM  remaitUler$ — Vutea  or  tumtingent— Contingent 
rtmaindert  far  lift. 

A  lady  having  pow«r  under  htr  marriage  tettlement  to 
appoint  the  legal  eitate$  in  certain  real  property  to  her 
ehildren  after  her  detth,  appointed  by  her  will  that  the 
income  and  rent*  "  thall  be  tqually  divided  during  th>ir 
retptetive  live$  hettoeen  my  daughter*  A.  and  £.  after 
my  deeeate,  and  in  the  event  of  the  death  of  either  the 
survivor  thall  reeeive  the  whtie  ineome  or  rente,"  and 
after  the  death  of  the  eurvivor  *he  directed  the  property  to 
it  tM. 

Held,  that  upon  the  conttruetion  of  ike  •ntfrHnwnf  ih* 
remaindtri  giuen  on  the  death  of  either  of  the  daughter*  to 
the  turvivor  were  contingent  and  not  vetted  remaindert, 
for  that  they  could  not  be  vetted  remaindert  beoaute  one 
of  them  mutt  necettarily  fail  to  fall  into  potttttion  ;  and 
that  eontefuently  the  gift  of  the  entirety  of  the  rente  and 
proJU*  turns  the  deoA  of  ^ther  daugMer  to  the  turvivor 
UHU  void  for  nnwlent$$. 

AottoiL 

This  was  an  aoHon  br  the  owner  of  a  life  esteto  in 
an  undivided  moiety  of  certain  land  claiming  a  life 
intwest  in  the  entirety  of  the  land  nnder  an  appoint- 
ment made  under  a  power  in  a  marriage  settlement, 
ami  it  raised  a  question  whether  certain  oroas  re- 
mainden  were  veated  or  contingent,  and  whether  or 
not  tiuif  were  void  tot  remoteness. 

By  tM  aettlemsiit,  mad*  in  1844,  previous  to  the 
I  of  Ann  Whitby  and  Alfred  Whitby,  a  certain 


(a.)  Imported  by  Kxtiuji  Tebbutt,  Bsq.,  Bar- 
rister-at-Law. 


farm  in  the  occupation  of  one  W.  Tyers  was  conveyed 
to  the  use  during  their  joint  lives  of  fanstees  upon 
certein  tm^te,  and  after  the  death  of  Ann  Whitby  to 
the  use  of  the  child  or  children  of  the  marriage  or 
their  issue,  for  such  estetes  and  in  such  shares  and  in 
such  manner  as  Ann  Whitby  (whether  covert  or  sole) 
by  her  will  should  give  or  devise ;  and  as  to  so  mudt 
ox  the  premises,  or  of  the  estete  or  interest  therein, 
as  should  not  be  disposed  of,  if  there  should  be  more 
than  one  child,  to  the  use  of  such  children  as  teoanto 
in  common,  and  the  respective  heirs  of  their  bodies. 

The  only  children  of  the  marriage  were  two 
daughters— Ann  Jane  Whitby,  bom  in  1846 ;  and  the 
plaintiff  Lude  Whitby,  bom  in  18fi2. 

Ann  Whitby,  the  mother,  died  in  1877,  having  made 
her  wUl  in  1870,  which,  except  for  the  appointment 
of  her  husband  as  trustee  in  a  certain  event,  was  as 
follows: 

"  I,  Ann  Whitby,  bdng  by  the  blessing  of  God 
in  health  of  body  and  mind,  having  by  my  marriage 
settlement  possession  of  the  estete  or  farm  called 
Tyers's  Farm,  in  the  parish  of  Thirlaston,  in  the 
county  of  LeUiester,  do  will  and  devise  that  the  yearly 
income  or  rent  of  the  said  Tyers's  Farm  shall  be 
equally  divided  daring  their  respective  lives  between 
my  daughters  Ann  Jane  and  Lucia  or  Lucy  Wliitby 
after  my  decease,  and  in  the  event  of  the  death  of 
dther  the  survivor  sliall  recd'^e  the  whole  income  or 
rente  arising  from  the  same,  and  at  the  death  of  my 
last  daugh'er  the  above  farm  may  be  sold  and  the 
proceeds  divided  amongst  the  children  of  the  above- 
named  Ann  Jane  -and  Lucy  or  Lucie  Whitby, 
supposing  they  or  dther  of  them  shall  have  married." 

i^  Jane  Whitby  and  the  plaintiff  Lude  Whitby 
were  in  possession  or  in  recdpt  of  the  rente  and  profits 
of  the  property  in  equal  moieties  from  the  death  of 
Ann  Whitby  until  that  of  Ann  Jane  Whitby. 

In  1891  Ann  Jane  Whitbv  and  the  plaintiff  Lnde 
Whitby  executed  a  disentauing  deed  by  which  they 
conveyed  the  hereditamente  in  the  settl«nent  of  1844 
to  themsdves  in  fee  simple  as  tenanto  in  common. 

Ann  Jane  Whitby  died  in  1903,  a  spinster,  having 
by  her  will  given  all  her  red  and  personal  estete  to 
the  defendant  and  appointed  him  her  executor. 

In  1904  the  plaintiff  joined  the  defendant  in  letting 
the  property  on  a  yearly  tenant. 

The  plaintiff  alleged  that  she  had  acted  in  ignorance 
of  her  rights,  and  in  the  bdief  that  the  will  of  Ann 
Whitby  did  not  operate  because  the  formalities 
requited  for  an  appointment  had  not  been  complied 
with,  and  that  tne  defendant  was  consequently 
entitled  to  an  undivided  moiety  of  tiie  property  in 
fee  nmple  in  po<sesdon  ;  and  she  accordingly  broiight 
this  action  datming  a  dedaratioa  that  she  was 
entitled  under  the  settlement  and  the  will  of  hsr 
mother  to  au  estete  for  life  in  the  entirety  of  the 
property,  and  for  an  accouot  of  the  rente  and  profite 
reodved  by  the  defendant  nnce  the  death  of  her 
sister. 

The  defendant  pleaded  that  Ann  Jane  Whitby  had 
been  advised  that  the  will  of  their  mother  was  of  no 
eflisot  by  reason  of  the  law  as  to  ri>moteaess.  and  that 
the  pldntiff  and  her  dster  agreed  to  settle  their 
lightobythe  deed  of  1891  on  the  basis  of  a  mutual 
admisnon  thtt  there  hai  been  no  appointment,  and 
that  they  had  naoe  acted  on  the  faith  o(  that  arrange- 
ment. 

At  the  trial  the  qaesUon  of  the  application  of  tha 
law  against  perpetmties  to  the  appdntment  contained 
in  the  will  of  Ann  Whitby  was  first  argued  and 
dedded,  and  the  dednon  rendered  the  other  questioaa 
raised  in  the  action  unneoessary. 

BuehmMler,  K.C.,  toaA.E.P.  Hewitt,  for  the  plaintiff. 
I  —The  will  of  Ann  Whitby  in  effect  appointo  to  each 
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daughter  a  moiety  of  the  property  for  her  life,  and 
givea  her  a  vested  reiuaitider  fur  life  in  the  moietj  ot 
ber  tiiiter.  It  iii  true  that  if  aba  dies  before  her  siat^r 
then  the  remainder  never  couea  into  posaetBion.  It  ii, 
however,  not  the  leas  a  vested  remainder,  as  it  is  from  its 
creation  alwaya  ready  to  come  into  posBesBion  when- 
ever the  prior  estate,  namely,  the  life  interest  of  the 
other  iister  curaes  to  an  end ;  Williams  on  Real 
Property  (ISrb  ed.).  P-  335.  In  Aihley  \.  Atldey,  6 
Sim,  368,  a  gift  to  the  ohildreti  of  a  living  person  tor 
their  livea  with  oroaa- remainders  between  them  waa 
treated  aa  valid. 

They  alao  referred  to  In  rt  Hargrenvs,  38  W,  R. 
470.  43  Ch.  £}.  40t ;  aod  aa  tei^ards  the  force  of  the 
word  "reepective"  to  Huldiffry,  Tlmoard,  17  W.  E. 
819,  38  L,  J,  Ch.  472. 

F.  Vmtghftn  Bawkhia  and  Martelli,  for  ihe 
defendant. — The  appointment  ia  of  a  cuntiugent  re- 
mainder after  the  life  of  eich  of  the  datigbters  to  the 
other  of  them.  The  event  upon  which  the  gift  takes 
effect— namely  thedeatbofeitherdaughler^mightnot 
hapwn  within  twenty- one  yeara  of  the  termination  of 
the  1  i f  e  in  being — that  is ,  the  li f e  o f  Ann  Whitby.  The 
gift  waa  consequently  void  for  remoteneaa.  It  ia  one  tf 
the  fourth  olaa)  tneutioned  by  Feame  on  Conting  nt 
Kemaindera,  chap.  1,  a.  2  (lOth  ed.},  p.  9  He  saya 
ofthisctasB:  "  So  if  an  estate  be  limited  t-o  two  for 
life,  remainder  to  the  survivor  of  them  in  fee,  the 
re  iiaitider  is  contingent,  for  it  ia  uncertain  who  will 
be  the  survivor."  The  rule  againat  perpetuities 
applies  to  legal  aa  well  as  to  equitable  limita'ioni 
{In  re  Ath/orth,  53  W.  B.  328,  [1W)5]  1  Oh.  oW] ;  and 
to  life  cB^atflfl  aa  well  as  to  Umitations  in  fee :  fa  rr: 
fluryr-ai'i-B,  and  aee  the  judgment  of  Kuight-Bruce, 
L.J.,  in  Brottghtim  v.  Jnmts,  1  OoU.,  p.  -16.  Even  it 
vested  remainders  could  have  been  given  in  the  way 
auggested  on  behalf  of  the  plaintiff,  the  will  dues  not 
appoint  them  aa  such,  but  as  contingeut  remainderB. 
And  the  court  ruu^t  construe  the  will  naturally  and 
not  ao  as  to  avoid  the  operation  of  the  rule  againat 
perpatuitiea :  Ptnrkt  y,  Motehy,  29  W.  B.,  p.  2,  L,  B. 
6  App.  Cas  ,  p.  710. 

Tdey  al  o  refjrrel  to  DiiU'/anmri  v.  Smith,  12  01.  & 
Fin.  52(i  574,  and  In  «  Bence,  [1891]  3  Ch.  242. 

Warkinqton,  J. — The  question  I  hive  to  decide  is 
whether  the  words  "  in  the  event  of  the  death  of 
either,  th-j  survivor  shall  receive  the  whole  inoomis," 
create  a  vested  interest  or  a  contingent  interest.  If 
it  ia  a  vested  interest  it  ia  good ;  if  it  ia  a  contingent 
interest  it  ia  bad,  because  it  would  not,  or  might  not, 
vest  within  the  life  or  livea  in  being  and  twenty-one 
years  afterwards.  Of  course  nothing  turns  on  the 
uoe  of  the  words  '  in  the  event  of"  ;  ihat  means,  of 
oourae,  "  when  "  Tlie  von  iug>'n;y,  if  there bs  a  coo- 
tingenuy,  atises  ou  the  word  '  survivor."  You  can- 
not tell  u  lit  the  event  has  huppened  which  of  the 
two  ladies  will  survive.  Now,  in  the  first  place  it  is 
plain  that  if  the  gift  had  been  (rending  the  words 
"in  the  evoTit"  as  "  when'')  "when  either  of  them 
dies  the  aurvivor  shall  be  entitled  to  the  fee  simple," 
that  would  be  plainly  contingent,  becfiase  the  pertiOD 
to  take  could  nut  be  ascertained  until  the  death  of 
one  of  the  two.  But  it  i-<  said  that  there  is  a  <li£fer- 
snoe  here  beiia use  the  gift  is  not  of  the  fee  simple,  but 
of  the  life  estate.  It  is  an  oitate  which  bears  within 
itself  the  possibihty  of  coming  to  an  end  by  reason 
of  the  death  of  the  life  tenant.  It  is  said  that  I  onght 
to  read  those  w  rds  aa  if  they  were  "  and  when  Ann 
Jsne  dies  Lucy  shall  take  a  life  interest  in  the 
entirety  ;  aid  when  Lucy  dips  Ann  Jane  shall  take  a 
life  interest  in  the  entir<!ty,"  and  that  those  would  be 
two  good  vested  in t- rests,  vested  at  the  death  of  Ann 
Whitby,  each  of  which  might  fail,  of  oouisa,  of  being 
mxf9s«i  in.  pc^sassion  because  the  person  to  enjoy  it 


would  have  died,  and  therefore  the  life  interest  would 
be  liver;  but  is  said  that  there  was  a  good  vested 
intprest  given,  altboutch  thit  estate  might  never  ripen 
into  enjoyment.  TJcfw,  it  seem  a  to  me — and  of 
course  the  case  mnst  be  dealt  with  strictly  on  th« 

Erinciples  which  are  applicable  to  this  branch  of  the 
iw — that  this  ii  impossible.  I  think  that  it  is  a 
aound  principle  that  every  vested  interest  must  be  one 
wliich  wny — though  not  oecsiarily  mmi — vest  in 
possession.  If  that  is  true,  it  li  obvious  that  the  two 
estates  of  which  I  have  spoken  are  of  such  a  kind 
that  one  of  them— though  you  cannot  say  which 
— certainly  cannot  vest  in  poasesaion,  and  thi^ 
instrument  will  be  creating  two  vested  estates, 
one  of  which  never  can  vest  in  posseation,  although 
which  of  the  two  that  an«  is,  you  cannot  say. 
There  ia,  as  it  aeema  to  ne,  a  diSerence  between 
these  two  thinga,  bet  veen  a  vested  eitste  for  life 
which  may  fail  to  fall  into  possession  by  reason  of  the 
life  tenant  dying  before  the  event  happens  wbioh 
givea  possession,  and  the  gift  of  a  contingent  estate 
for  life.  What  I  have  here  is  a  gift  under  which,  as 
I  understand  the  language  of  the  will,  only  the 
survivor  of  the  two  ladies  will  he  entitled  to  some 
estate  under  these  words  "  in  the  event  of  the  death 
of  either  the  survivor  shall  receive  the  whole,"  and  I 
cannot  say  now  which  of  the  two  that  survivor  is, 
nor  could  I  have  said  at  the  date  of  the  di^ath  of  Ana 
Whitby  which  the  survivor  was.  It  seems  to  me  that 
that  was  a  contingency,  and  the  esta'e  given  was  a 
c  ^ntiogent  estate.  I  cannot  reid  the  gift  as  creating 
two  vested  estates,  one  of  which  must  fail,  and  tha 
other  of  which  mnit  take  <  ffect.  I  think  they  a>e 
contingent  estates.  That  conclusion  ia  uiion  the  con- 
struction of  the  instrument ;  and  for  the  purpose  of 
airiving  at  it  I  shut  my  eyes  to  the  consequences 
resulting  from  it,  as  by  the  decision  in  PeaTk4  v. 
Mftlty  I  think  that  I  am  bound  to  do.  Having  to 
construed  the  iuatrument,  I  find  that  these  are  oon- 
tinKcut  pstates.  And  they  are  contingent  estates 
which  will  not  or  may  not  become  vested  fstatea 
within  any  life  which  waa  in  being  in  IS4'(  and 
twenty-one  yean  atier wards.  The  consequence  ia 
that  unfortunately  the  gift  is  void.  lu  arriving  at 
this  coucluaion  I  do  not  say  that  I  am  guaging  what 
this  lady  would  have  wished  to  have  done  had  she 
been  aware  of  the  rules  of  law.  In  this  branch  of 
law  I  cannot  consider  that,  in  construing  the  instru- 
ment. I  must  hold  this  to  be  a  gift  of  contingent 
estates,  and  therefore  to  fail  for  infringing  the  rule 
against  iwrpetititiea, 

JitdgiiKiit /or  dt/eudafit. 

Solicitors,    t'Jlow,    Prstton,   tt   LyiMtnn,    for   R.  B, 
BtTTtdgr  <t  Soiii,  Leicester;  C tpron  A  Co. 


Feb.  13.  U.  20. 


Chan.  Di».  J 
Joyo«,  J.    t 

Peat  v.  Clattos.  (a.) 

Compani/ — Share* — EqmtahU  titU — Nvtice—Riyht  to 
retjisUaUon  —  Ntijl!gmce—R.  8.  C,  1883,  of  J.  46, 
r.  3. 

A  <ltbtor,  afUr  auigning  all  hii  properti/  hi  dt^  to 
trutUa  for  his  crtdilort,  fraudidtn&y  told  certain  thartt 
throtyh  a  broker  and  rteeivtdthe  purchoM-  money fn/m  him. 
Tf't  cmnpaniea  mnctrned,  having  prfvlotuty  rtceived  notift 
of  the  uiti<jnmint,  refuted  to  inue  certilieate*  to  the  pwr- 
chatert.  and  the  ttlling  broker,  under  the  rule*  of  (A* 

(a.)  Reported  by  H.  Woloott  Wabnik,  Btq.« 
Barrister-  at-La  h. 
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Xofi<f<m  Stock  Eaxhofige,  provided  other  thartt  in  lubM' 
iution. 

Held,  ihat  the  failure  of  the  trtietftt  to  ttrve,  under 
order  46,  r.  3,  notice  in  lieu  of  distriogaa  on  the  eom- 
paniee  did  not  amount  to  negligence  to  at  to  foetpone  their 
equitable  title,  having  regard  to  the  fact  that  the  trutteei 
Kad  given  the  eompaniei  notice  of  the  execution  of  the  deed 
of  attignment ;  and  thtU  Vte  telling  broker  had  no  lien 
on  the  iharet  for  the  purehate-moneg,  Hceept  vouibly  on 
the  debtor't  interett  in  them,  which  wat  tuhjeet  to  the 
deed  of  attignment. 

Afltion> 

This  WM  an  action  by  the  troatees  of  a  deed  of 
Mnignment  made  in  favour  of  orediton  for  a  declara- 
tion that  they  were  entitled  to  be  registered  as 
owners  in  respect  of  forty  shares  in  the  Bandfontein 
Bstates  Gv>ld  Winfng  Co.,  Witwatersrand  (Limited), 
and  forty  shares  m'  the  Oceana  lOnerals  Oo. 
(Limited).    The  facts  were  as  follows : 

On  the  24th  of  October,  1904,  the  defendant 
Olayton  axeoated  a  deed  of  assignment  of  all  bis 
jiroperty  in  favonr  of  his  creditors.  The  plaintiffs  Peat 
ana  Mom  were  the  trustees  of  the  deeid  which  was 
duly  registered  under  the  Deeds  of  Assignment  Act, 
1887,  on  the  7th  of  November.  1904. 

After  looking  into  his  aCEidrs  the  plaintiffs,  asked 
the  debtor  Olayton  to  hand  over  to  them  the  certifi- 
cates for  the  shares  the  subject  of  this  action.  The 
debtor  refused  to  comply,  giving  as  an  excuse  that 
the  certificates  were  not  in  lus  possession. 

On  the  following  day,  the  8th  of  November,  1904, 
the  plaintiffs  gave  notice  to  both  compuies  of  the 
deed  of  assignment  and  asked  them  to  note  it  on 
their  respective  z^;isters. 

On  the  10th  of  November  Clayton  instructed 
Messrs.  Cohen  &  Co.,  a  firm  of  brokers,  and  members 
of  the  London  Stook  BzohanBe,  to  sell  the  taid' 
shares,  which  they  did,  and  on  the  16th  of  November 
Olayton  handed  Messrs.  Cohen  the  certificates  and 
executed  blank  transfers  of  the  shares,  Messrs.  Cohen 
pajing  him  £26  on  account. 

On  the  30th  of  November  Messrs.  Cohen  lodged 
the  oertifioates  with  the  respective  companies  and  the 
transfers  were  certified — that  is,  it  was  noted  on  the 
ttaaifers  that  a  certificate  for  the  shares  purporting 
to  be  transferred  had  been  lodged  with  the  company. 

On  the  1st  of  December  uie  purchasing  brokers 
received  the  transfers  from  Messrs.  Cohen  and  paid 
them  the  purchase- money.  On  the  same  day  Messrs. 
Cohen  paid  Clavton  the  balanoe  due  to  him. 

In  the  case  of  the  Bandfontein  shares  the  company 
refused  to  register  the  purchaser  in  consequence  of 
the  notice  th^  had  received  from  the  trustees  of  the 
deed  of  assignment,  the  present  pluintiff*.  Bat  the 
Oceana  Co.,  m  spite  of  the  notice,  registered  the  pur- 
chaser, a  Mrs.  Bussell.  They,  howevar,  refosid  to 
issue  a  certificate,  and  subsequently  struck  Mrs. 
Bnssell's  name  off  the  register,  leaving  the  shares 
standing  in  the  name  of  Clayton. 

Messrs.  Cohen,  in  accordance  with  ihe  rules  of  the 
London  Stook  Exchange,  provided  other  shares  in 
substitution  for  Clayton's  shares,  and  applied  to 
Clvrton  for  repayment,  which  was  refused. 

The  plaintiffs  thereupon  brought  this  action  against 
CBayton,  Messrs.  Cohen,  and  the  two  companies. 
OUyton  died  before  the  action  came  to  trial.  Mid  the 
OoMna  Co.  did  not  appear. 

Tomnger,  K  0.,  and  Johntton,  for  the  plaintiffs. — 
The  pnrobasers'  title  is  only  equitable.  The  plaintiffs' 
titU  must  prevail  traless  it  can  be  shown  that  at  any 
moment  of  time  the  purchasers  had  an  immediate  and 
unconditionsl  right  io  registration :  Ireland  v.  Hart, 
40  W.  B.  316,  [1902]  1  Ch.  522;  Moore  v.  The  North- 
Weitem  Bank,  40  W.  B.  93,  [1891]  2  Ch.  699.    The 


purchasers  have  never  had  such  right,  because  of  the ' 
notdoe  given  to  the  companies.    There  would  be  a' 
good  defence  against  a  purchaser,  and  it  is  even  stronger 
as  ag^ainst  Messrs.  Cohen,  who  are  not  purchasers, 
and  never  had  any  ri^ht  to  registration;    Messrs.- 
Cohen's  remedy  is  against  Clayton,  who  was  boimd 
to  indemnify  them  against   any  liability  incurred. 
The  position  regarding  the  Oceana  shares  is  virtually 
the  same.    Mrs.  Bussell  ought  never  to  have  been 
registered.      She  was  never  informed  that  she  was 
regtistered,  and  no  certificate  was  issued.    She  never' 
had   any  better   title   than   if  she   had   not  becm 
registered. 

Hughe*,  K.O.,  and  Clayton,  for  Messrs.  Cohen. — , 
The  equitable  title  of  the  plaintiffs  must  be  postponed' 
to  that  of  the  defendants,  because  they  did  not  take  . 
the  proper  steps  to  secure  their  title.  Notice  in  lien 
of  a  dittringcu  should  have  been  given :  B.  S.  C,  ord. 
46,  r.  3  :  National  Frovindal  Bank  of  England  ▼. 
Jackton,  84  W.  B.  597,  33  Ch.  D.  I;  In  re  OattOt  A 
Brown,  46  W.  B.  248,  [18931^  1  Ch.  315;  Farrand  v. 
Tarkthire  Banking  Co.,  37  W.  B.  318,  40  Ch  D.  182. 
The  certification  of  the  transfers  does  not  in  any  way 
improve  Messrs.  Cohen's  position :  Bithop  v.  Balkit 
Cimtolidated  Co.,  38  W.  ii.  750,  26  Q.  B.  D.  519. 
Messrs.  Cohen  were  bound  by' the  rules  of  the  Stock 
Exchange  to  supply  other  shares  in  sub^itution  for 
those  sold  by  Clayton,  they  are  therefore  entitled  ,to 
stand  in  the  shoes  of  the  purchaser  in  respect  of 
Clayton's  shares.  As  regards  the  Oceana  shares,  Mrs. 
Bussell  became  the  leg^  owner  on  registration. 

Younger,  K.C.,ia  reply. — ^Mrs.  Bussell  never  was 
legpal '  owner  within  the  meaning  of  the  cases,  but 
even  it  she  were,  Messrs.  Cohen  are  not  entitled  to 
stand  in  her  position.  The  company  had  no  right 
to  strike  her  nwne  off  the  register :  In  re  Poole  Firebrick 
and  aue  Clay  Co.,  23  W.  B.  203,  L.  B.  10  Ch.  App.  157. 
There  has  been  no  such  neglig^ce  on  the  part  of  the 
plaintiffs  as  would  in  equity  postpone  their  title. 

Clauton  appeared  for  the  Bandfontein  C  \ 

Our.  adv.  vult. 

JoYOl,  J.,  in  giving  judgment,  said :  This  is  an 
action  to  determine  who  is  entitled  to  forty  shares  in 
the  Bandfontein  Estates  Co.  and  forty  shares  in  the 
Oceana  Minerals  Co.,  all  fully  paid  up.  As  I  under- ' 
stand  the  law,  where  there  are  several  claimants  to 
shares  registered  in  the  name  of  a  third  person,  the 
equitable  title  which  is  prior  in  time  prevails,  uidess 
the  daimant  under  a  subsequent  equitable  title  proves 
that,  as  between  him  and  the  company,  he  had  acquired 
an  absolute  and  unoonditioDal  risht  to  be  registered 
as  the  owner  of  the  shares  before  the  company 
received  notice  of  the  other  claim.  In  my  oi^on, 
therefore,  the  plaintifh  are  entitled  to  the  forty  shares 
in  the  B^andtontein  Co.  Messrs  Cohen,  however, 
claim  a  lien  upon  them.  If  there  is  any  lien  it  is 
clearly  only  equitable,  and  on  Clayton's  interest  in 
the  snares,  which  is  subject  to  the  righti  of  the 
plaintiffs  under  the  deed  of  assignment. 

In  the  next  place  it  was  argued  that  the  plaintiflii 
had  disentitled  themselves  by  negligence.  On  the 
evidei:ce  before  me  I  do  not  see  any  negligence  on  the 
part  of  the  plaintiff*  unices  it  were,  as  contended  by 
Messrs.  Cohen,  in  not  adopting  the  procedure  now 
substituted  by  ori.  46,  r.  3,  for  the  old  pro- 
cedure by  dittringat.  I  do  not  think  that  owing  to 
the  ftulure  to  adopt  this  course  the  plaintiffs  must  be 
postponed;  if  they  had  done  to,  the  result  would 
have  been  the  same.  It  would  only  have  prevented 
the  company  from  reg^istering  the  transfer  to  the 

Surohaser,  and  in  fact  they  were  prevented  from  so 
oing  by  the  notice  they  received.    It  was  suggested, 
but  not  seriously  contended,  that  a  dittringat  would 
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b«Te  prarented  oerMfloktioo  of  the  traiufert,    Ai  I 

underBtaod,  tha,t  only  smounta  to  a  Tepresentatioii 
that  a  document  hma  been  lodged  with  the  company 
apparently  in  order,  &nd  showmg  primS  facie  that  the 
truuferor  ie  entitled  to  the  shaies.  It  ii  no  wuranty  of 
the  tranifeior'a  title  to  the  BhBi««  or  Mto  the  ralidity  of 
•ny  of  the  dooumenti.  MeuTi.  Oohen  oaTe;  inquired 
of  the  oompany  whether  there  wa«  any  dUtringat  or 
other  stop  against  the  traoBference  of  the  share*. 

So  mnoh  for  the  Bandfontetn  ihares.  Tfae  case  at 
to  the  Oceana  ihares  i*  Tiitoally  the  aame.  The  only 
difference  ii  that,  on  referring  to  the  register  of 
members  of  that  O'ltnpany—and  there  is  no  farther 
•tideace  on  the  subject— it  appears  that  the  transfer 
from  ClaytoD,  which  waa  1 1  a  Mrt.  Rui»ell,  was  IQ 
fact,  entered  ou  tbn  register,  though  under  what 
oiTcumatances,  and  whether  by  express  authority  of 
the  board  or  not,  doee  not  appear.  At  alt  eveats,  no 
■uch  registration  ought  to  haTe  been  made,  harlng 
regard  to  the  notice  the  company  received  on  the 
3iU  of  NOTember,  without  prerioua  communication 
with  the  giver  of  that  notice.  No  certificate,  how- 
ever, was  issued  to  Mrs,  BusseU,  and  her  brokers 
applied  to  Messrs.  Cohen  for  shares  in  aubatitutioD, 
which  were  at  once  provided.  The  transfer  of 
CUaytOn's  shares  to  Mrs.  Russell  was  oancelUd,  so  that 
in  the  reeult  the  shares  are  still  in  the  name  of 
Clayton.  They  were  never  in  the  name  of  Messrs. 
Oohen,  who  did  not  take  a  trans 'er  from  Mrs.  Russell, 

It  w&B  contended  that  the  true  view  is  that  Mrs. 
Buisel)  stiU  remains  on  the  register  as  owner  of  the 
forty  shares  sold  to  her  brokers  by  Measrg.  Cohen  on 
behalf  of  Clayton,  and  that  Messrs.  Cohen  have  a  lien 
OD  those  shares.  Mrs.  Buitsell  does  not  claim  the 
sharM  and  is  not  a  party  to  this  action,  I  do  not 
think  she  had  any  such  legal  interest  as  was  contended ; 
»t  all  events  Messrs.  Cohen's  interest,  if  aaj,  is 
•qujtable  only.  In  my  opinion  Mrcrs.  Cohen  had 
no  immediate  and  unconditional  right  to  be  registeired 
••  own  en  of  those  shares  before  the  company  had 
notice  of  the  claim  of  the  pUintiSs.  or,  indeed,  at  any 
time.  Is  my  opinion,  in  the  case  of  the  Oceana 
•hares,  as  in  the  case  of  the  Randfontein  shares, 
Messrs.  Cohen's  interest,  if  any,  was  only  on  Clayton's 
interest  in  the  shares. 

In  the  case  of  the  Ucuana  shares,  a^  well  as  in  the 
cue  of  the  Randfontein  shares,  a  dMrinyat  would  not 
have  saved  Messrg.  Coheu  from  the  loss  they  smtained 
in  trusting  Clayton,  and,  upon  bis  instructions,  pro- 
ceeding to  sell  without  first  asoertalnitig  that  th'^ro 
was  no  stop  or  impediment  to  the  registration  of  the 
transfer  of  the  sliares,  although  1  must  not  be  under- 
stood  to  say  that  it  is  usual  to  do  that. 

What  I  have  already  suid  with  reference  to  the 
•btence  of  negligence  on  the  part  of  the  plaintiffs 
appliea  to  the  case  of  the  Ooeana  shares  just  as  much 
aa  to  that  of  the  Baodfontein  shares,  "The  result  is 
that  the  plaintiffs  ore  entitled  to  succeed  in  their 
•ctioo. 

Bolicitors,  Andrtte  Wood,  Putvti,  A  Sutton,  for  J. 
Hewitt,  Bumsley  ;  Cohen  tt  Oohen  ;  Addiit/n,  Broum, 
(t  Jonei, 
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Chan.  Div, 
Swinfen  Eady, 

In  Tf  Miaa  Dbax'b  Will. 

BA&oNEea  DuKa.4HY  v.  Sawubisor.  {a,} 

Will  — Niiine  and  armi  dauae—For/eitart  dtuit — Con- 

ttTucdon. 

E.  D  ,  the  toidou)  of  a  peer,  on  becominy  entitled  under 

the  term*  of  a  will  to  uttled  etlaie,   wtu  required  hif  a 

(u.)  Rdported  by  F.  HAHumaB  Dalbtom,  Esq., 
Barriater  •  at-  La  w 


dauu  in  the  wUl,  within  a  ymr  of  becoming  to  eiUiUtd, 
to  take  certain  lurnamet  and  arm*,  and  to  u»e  titth  tur- 
name*  in  all  deede  and  xoriting*  to  vshich  the  thould  be  a 
partjf  or  which  the  ihoidd  tign,  and  upon  all  other 
ocailiont.  In  the  event  of  htr  refuting  or  negieeting  to 
take  or  use  iitcA  tumamet  or  armi  at  aforetaid  the  vat 
to  forfeit  her  interett,  E.  D,  took  the  surname*  owl 
armt  in  aecordanee  with  the  will,  but  neglecled  to  u*e  th» 
auumed  tumame*  in  tocial  and  ordinary  corretpondenci. 
Held,  that  the  period  of  a  f/tar  applied  only  to  (As 
taking  of  the  namet  and  arms,  and  thai  neglect  to  tue  tht 
tame  after  the  expiration  of  that  period  wottld  involve  a 
forfeiture  ;  but  tfiat  the  daute  in  the  will  only  reqairtd 
the  KM  of  the  attamed  turrutTnt*  on  formal  oeeatiom  on 
which  the  uta  of  a  lurname  wat  euatotjviry,  and  that 
forfeiture  wot  not  incurred  by  jiegleding  to  ute  them  ti» 
tocial  and  ordinary  <»rre»pondenee. 

Originating  summons. 

The  plaintiff  in  this  action  was  Emle  Blisabeth 
Louisa  Maria  Qrosvenor  Plunkett  Emle  Erie  Drax. 
the  widow  of  Baron  Dunsany,  and  under  the  terms  of 
the  wiU  of  the  testatrix.  Miss  Drax,  she  became,  in 
the  year  1605,  tenant  in  tail  in  possession  of  certain 
real  estate  devised  thereby.  The  defendant  was 
entitled  in  remainder  after  the  estate  toil  of  the 
plaintiff.  The  testatrix  hod  inserted  in  her  will  a 
clause  which  provided  that  every  person  becoooing 
eatitkd  to  possession  of  the  settled  eetate  under  the 
terms  of  the  will  should,  within  one  year  from  the 
time  when  he  or  she  should  so  become  entitled,  take 
upon  himself  or  herself,  and  use  in  all  deeds  and 
writings  to  which  he  or  she  should  be  a  party,  or 
which  he  or  she  should  sign,  and  upon  all  other 
occasions  the  surnames  of  Erie  and  Dr&x,  either  klone 
or  in  addition  to  and  after  his  or  her  original  surname, 
and  also  take,  use,  and  bear  the  arms  of  Erie  and 
Brox,  either  alone  or  quartered  with  his  or  her 
original  arms,  and  sheuld,  within  the  said  time,  apply 
for  a  licence  from  the  Crown  to  take,  use,  and  be*r 
the  said  snrnamee  and  arms.  Thei«  was  a  further 
clause  in  the  will  providing  that,  in  the  event  of  anoll 
person  refusing  or  neglecting  to  take  or  use  ioeli 
surnames  and  arms  as  aforesaid,  the  limitations  in  bit 
or  her  f  nvour  should  thenceforth  absolutely  cease  and 
determine. 

The  plaintiff  obtained  the  neoeisary  licence  within 
the  prescribed  time,  and  assumed  the  sumamef  and 
arms  of  Erie  and  Drax.  In  souial  and  ordinary  bnst- 
ness  oorrespondeoce,  however,  she  continued  to  sign 
herself  Ernie  Dunsauy,  and  her  visiting  cards  still 
bore  merely  her  Christian  name  and  title — Ernie, 
Lady  Dunsany, 

The  object  of  the  present  summons  wm  to  decide 
two  questions — firstly,  whether  uon-compliauce  with 
the  provisions  of  the  name  and  arms  clause  after  the 
expiration  of  a  year  from  the  date  en  which  she 
hecame  entitled  would  Wl  rk  a  forfeiture  ae  against  the 
plaintiff  at  all ;  and  secondly,  whether  the  fact  that 
she  was  still  in  the  habit  of  signing  ordinary  oorre* 
spondence  with  the  name  and  title  Etnte  Dunnuiy, 
and  using  vigiting  cardti  bearing  the  description  Ernl*. 
Lady  Dunsany,  without  in  either  case  making  nse  of 
the  assumed  surnames,  was  a  non-cootpUaaM 
aufiicieut  to  work  a  forfeiture. 

J.  F.  Popham  for  the  plaintiff. — The  forfeittu» 
clause  appears  to  be  a  defective  one.  It  can  only 
operate  in  the  event  of  non-compliance  taking  plaM 
within  the  year.  The  usual  way  in  which  a  pwrOM 
signs  an  ordinary  letter  is  by  her  tirst  Christian  nama 
and  her  title,  'The  plaintiff  may  still  sign  ordinary 
letters  in  that  style  without  incurring  a  forfeitors 
under  the  terms  of  the  will.  There  is  no  neoMsitT 
foe  using  a  surname  on  all  occasions.  The  osiumea 
names  need  only  be  used  in  the  case  of  deeds  asd 
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formal    doooments :    In   re   EvtrtUy,    Uildmay   ▼. 
MUdmay,  48  W.  B.  249,  [1900]  1  Oh.  96. 

C.  E.  Booill,  tot  the  defendant. — The  forfeiture 
dbniae  ia  a  good  one  and  Uie  plaintiff  has  incurred 
forfeitore.  The  time-limit  is  ooljr  imposed  for  the 
purpose  of  actually  taking  the  namei  and  arms.  The 
lutmea  must,  howe«er,  be  used  after  the  expiration  of 
the  year.  The  forfeiture  danse  is  perfectljr  dear  in 
intention  and  must  be  upheld.  The  plaintiff  has  not 
oomplied  with  the  proTisions  of  the  name  and  arms 
dlaoae. 

Swumir  BiDT,  J. — As  regards  the  first  question 
to  be  dedded,  tins  directory  danse  must  bear  the 
ordinsu7  oonstmotion.  The  words  "  shall  within  one 
year  tue  upon  herself  and  use  "  must  mean  "  shall 
within  one  year  talce  upon  herself  and  thereafter 
nae."  I  oaonot  agree  with  the  suggestion  that  tbe 
neglect  or  refusal  must  occur  within  the  year  in  order 
to  oring  about  forfeiture.  The  true  intention  of  the 
directory  danse  would  not  be  fulfilled  by  taking  the 
ramAmes  and  arms  on  the  last  day  of  the  period  of 
one  year  and  never  wing  them  again.  The  period  of 
a  year  appUes  to  the  taking,  but  not  to  the  nsin^, 
anii  the  danse  indicates  that  oontinaous  use  u 
xaquired.  The  first  question  most  be  answered  in  the 
affirmatiTe. 

The  second  question  is  whether  the  fact  that  the 
l^aintiff,  who  u  the  widow  of  a  peer,  signs  herself 
Bmle  Dunsany  in  her  ordina^  correspondence  and 
nae*  visiting  cards  with  Bmle,  Lady  Dunsany,  and  no 
more,  inscribed  thereon,  is  a  non-compliuioe  with 
the  daose  and  works  a  forfeiture.  By  the  will  of  the 
taatatrix  the  plaintiff  is  required,  within  one  year 
alter  becoming  entitled,  to  take  upon  hersdf  and  use 
in  all  deeds  and  writings  to  which  she  shall  be  a 
party  or  which  she  shaU  sim,  and  upon  all  other 
oooaaiona,  the  surnames  cf  Erie  and  Drax,  either 


or  in  addition  to  and  after  her  original 
mmame,  and  also  take,  use,  and  bear  the  snus 
of  Brie  and  Drax,  dther  alone  or  quartered 
with  her  original  arms,  and  within  the  time 
aforesaid  apply  for  and  endeavour  to  obtain 
a  Itoenoe  m>m  the  Orown  or  take  such  other 
means  as  may  be  requisite  to  enable  her  to  do  s  \  In 
this  case  the  form  used  does  not  contain  any  exception 
in  favour  of  peers  or  the  wires  of  peers,  such  as  is  to 
be  found  in  many  of  the  cemmon  frrms.  Now  the 
orcUnary  way  in  which  a  peer  is  formally  described  is 
by  his  Ohristian  name,  with  a  prefix  suitable  to  his 
rank,  sndi  as  "Host noble"  or  "  Moit  honourable," 
followed  by  his  title,  but  without  using  a  surname 
Now,  although  the  plaintiff  has  procured  the  neces- 
sary licence,  and  has  also  in  fact  assumed  the  snr- 
names  of  ]&le  and  Drax,  she  continoes  in  social  and 
ordinary  correspondence  to  sign  hersdf  Ernie  Dunsany, 
as  before,  and  her  visiting  oftfds  still  bear  the  inscrip- 
tion Bmle,  Lady  Dunsany.  In  my  rpinion,  although 
she  is  required  to  make  use  of  the-  assumed  surnames 
"  in  all  deeds  and  writings  to  which  she  shall  be  a 
party  or  which  she  shall  sign,"  this  oaonot  be  taken 
to  extend  to  the  case  of  all  her  letters  and  her  visiting 
cards.  I  ccmsid^r  that  the  expresnon  "  writings  "  is 
intended  to  indude  all  writings  of  a  formal  character, 
not  bsiag  deeds,  which  she  shall  tign.  The  clause 
ocntinues:  "and  upon  all  other  occasions,"  and  I 
oonsidar  this  to  refer  only  to  occasions  npon  which  a 
surname  would  properly  and  commonly  be  used; 
such  an  occasion  would  be  the  making  of  an  affidavit 
in  these  proceedings.  The  plaittiff  would  not  be 
laqnired  to  use  the  assnmed  names  in  familr,  private, 
or  ocdinary  Imsinesa  correspondence,  and  I  therefore 
answer  the  second  questicm  in  the  negative. 

SoUeiton,  Wcodeoek.ByXandt,  A  Parker,  for  Pretfoa 
A  FraneU,  Bournemouth;  Btrnth,  Btaea/,  A  CatfU, 


iv.  ) 
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K.  B.  Div. 
(Lord  Alverstone,  L.O.J.,  and  \  Feb.  27. 

Bidley  and  Darling, 

HoPKiNB  V.  Gusoxoir  and  AirOTHSB. 
GxnDOKOir,  Claimant  (a.) 

Bill  of  »dU—Begi$iratum — Execution  ereiitor — Inter- 
pleader—SaU  of  Sale  Aa,  1878(41  &  42  Vict.  c.  31), 

4.8. 

Where  a  person  tet*  up  a»  againtt  a  judgment  creditor 
a  title  for  goods  which  have  been  throughout  in  the 
possession  of  the  judgment  dtblcr,  the  claimant  mutt 
show  either  a  registered  titie  or  something  done  with  the 
goods  which  renders  registration  unnecessary. 

A.  sold  his  furniture  to  B.,a  company,  retaining  the 
possession  of  it  for  a  weekly  monetary  eoneideration  ;  the 
transaction  was  not  registered  under  Me  Bills  of  Sale  Acts. 
Subsequently  B,  sold  this  furniture  to  0,,  the  mother  of 
A,,  for  £200.  the  furniture  still  remaining  in  the 
possession  of  A,  A.  then  removed  to  another  town, 
taking  the  said  furniture  with  him.  Upon  Sfiaure  in 
execiOion  of  a  judgment  debt,  0.  claimed  the  furniture; 
Held,  that  the  furniture  having  remained  throughout  in 
the  possession  of  A.,  O.'s  claim  teas  not  protected,  at  she 
could  not  show  a  title  by  any  registered  bill  of  sale,  or 
anything  that  rendered  registration  unnecessary. 

Appeal  from  the  county  court  of  Hampshire  holden 
at  Portsmouth. 

By  an  agreement  dated  the  3 1st  of  December,  1903, 
the  defendant,  Mr.  T.  W.  Oudgeon,  transferred  his 
business  and  all  his  effects  at  ^de,  induding  his 
boucehold  furniture,  to  a  limited  company,  one  of  the 
terms  of  the  agreement  being  that  he  should  retain 
the  use  of  the  furniture  in  consideration  of  a  weekly 
monetary  payment.  Tii«  agreement  referred  to  was 
not  reg^stwed  as  a  bill  of  sale. 

In  July,  1904,  the  company  was  in  flnanmal 
difficulties,  and  to  assist  it  Mn.  Qudgeon,  the  mother 
of  T.  W.  Oudgeon,  purchased  the  f nmitnre  for  £200, 
the  furniture  still  remaining  in  the  possession  of 
T.  W.  Ghidgeon. 

In  December,  1904,  it  was  finally  removed  by  him 
from  Byde  to  Sonthsea. 

In  April,  1905,  judgment  was  recovered  against 
T  W  Gudgeon  for  £53  10s.,  and  execution  wss  levied 
on  the  furniture.  Mrs.  GKidgeon  having  claimed  the 
property  as  her's,  the  judgment  creditor  interpleaded, 
and  the  learned  county  court  judge  gave  judgment 
against  the  claimant. 

She  now  appealed. 

Orimwood  Hears,  for  the  appellant. — ^These  goods 
were  not  in  tbe  apparent  possession  of  the  grantor, 
and  therefore,  as  they  are  admittedly  the  property  of 
Mrs.  Gudgeon,  could  not  be  seized  in  execution. 
T.  W.  Gudgeon,  the  judgment  debtor,  was  not  the 
grantor  to  Mm.  Gudgeon.  He  transferred  the  ^oods 
to  tbe  company  by  an  agreement  which,  by  section  8 
of  the  Bi^ls  of  Sale  Act,  1878,  would  have  been  void 
as  against  a  judgment  creditor.  But  he  was  not 
the  grantor  to  Mrs.  Gudgeon;  the  company 
was  the  grantor,  and  she  perfected  her  title 
by  removing  the  goods  from  Byde  to  Sonthsea; 
in  other  words,  the  goods  must  have  been  in  the 
possession  of  tbe  company  to  have  enabled  the 
judgment  creditor  to  make  out  his  daim.  In 
Morewood  v.  South  Yorkshire  Railway,  28  L.  J. 
Bxoh.  114,  A.  executed  a  fraudulent  bill  of  sale  to 
B.,  who  assigned  it  to  0..  an  innocent  party,  the 
goiods  remaining  all  the  time  in  the  possesnon  of 
A.     Hdd,  that  O.'s  title  was  protected  as  against 


(a.)  Beported  by  Haubioi  N.  Dbuoquxb,  Esq., 
Bartister-at-Law. 
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B.'s  creditors.  The  cases  ihow  that  you  need 
aot  prove  title  throughout.  Again,  in  Anloniiuii 
T.  Smith,  49  W.  R.  893,  [ISUl]  2  K.  B.  689, 
the  goods  remained  ^1  the  time  m  the  pOBaeMion 
of  the  original  grantor  of  the  bill  of  tale.  The 
claimant  in  that  ciiae  held  under  a  duly  registered  bill 
of  sale  although  her  grantor  did  not.  In  the 
praeent  case  the  title  of  5ie  elaimant,  instead  of  being 
by  regi»trfttion,  is  by  removal  of  the  goods  from  the 
poasesaion  of  the  grantor,  Ihe  company. 

BngliBh  Earriemi,  K.  C.  (Gabahi  with  him),  for  t>*e 
raspou'ient. — The  distinction  between  the  Atitoni'uli 
rate  and  the  present  is  that  there  there  wm  regis- 
tration, and  here  there  is  not  That  is  clearly 
pointed  oat  by  Stirling,  LJ.,  at  p.  595,  in  his 
commpnt  upon  Lord  Selborne'*  judgment  in 
Coolaon  ▼.  Swirt.  33  W.  B,  181,  9  App.  Oas. 
66S,  at  p  603  (and  see  Karet  r.  Kiih«r,  2  Q,  B.  D. 
361.  Where  the  goods  remain  all  the  time  in  the 
poBsessioa  of  the  original  grantor,  then  wh"ther  there 
be  one  or  more  trauMfera  of  the  property,  you  must 
show  upon  the  register  that  the  goods  in  the  apparent 
possession  of  the  otigiaal  grantor  are  not  rea'ly  his. 

Lord  ALTEKflTOiTE,  L.O. J.— Speaking  for  myself, 
these  cases  alwa}  s  present  difficulties,  and  I  aiu  not 
very  familiar  with  this  brauuh  of  the  law.  1 1  seems 
to  me,  on  the  broad  priooiplee  which  I  have  put  to 
both  counsel,  that  the  decision  of  the  learned  county 
court  judge  ia  ri^ht.  [His  lotdtihip  stated  the  facts 
aa  set  out  above  ]  The  goods  have  been  throughout 
eithf'r  in  the  actual  or  apparent  pOBsessioD  of  Mr. 
Gudgeon,  the  traDsforor  to  the  company.  In  1003  he 
stills  the  goods  to  the  company  by  an  ahjoluta  bill  of 
sale,  a  document  which,  had  the  question  then  arisan 
between  the  claimant  and  the  exeoutiLn  creditor, 
would  require  to  have  been  registered.  In  July,  1904, 
the  claimant  pays  £200  for  the  goods,  in  order  that 
the  debts  of  the  company  and  her  son  rniiy  ba  paid, 
and  that  transaction  is  perfectly  bond  Jilt.  Bome 
time  aftor  that,  in  December,  190-1,  the  goods  are 
removed  to  Southaea,  still  remaining  in  the  possession 
of  the  judgment  debtor.  The  simple  question  is,  when 
they  are  claimed  by  a  bond  Jide.  purchaser  from  the 
company  can  she  defeat  the  title  of  the  judgment 
creditor  if  there  be  no  regiAtration  of  any  part  of  the 
title.  I  say  "  any  part "  beciuse  from  Lord 
8eIboine's  judgment  in  C(>ok»vn  v.  Suri're  it  may 
possibly  be  that  registration  of  t'e  hill  of  sale 
by  the  company  to  her  would  have  done.  I  do  not 
say  it  would  have  done;  the  case  may  yet  aiise. 

Section  S  provides  that  an  unregistered  title  shall 
be  void  as  agninat  a  person  whu  claiius  to  defeat 
an  eiecutiou  creditor.  The  pi/int  upon  which  1 
ilecide  this  case  is  this  :  It  seenia  to  me.  where 
no  part  of  the  title  has  b-.en  registered  at  all  and 
the  goods  have  remained  tlirougbout  in  the  pos-es- 
sion  of  the  judgment  debtor,  the  title  of  the 
claimant  cannot  prevail.  If  the  transaction  is 
perfecte'l  by  registration,  or  if  poifseeiion  is  talc  n, 
•0  that  you  d  »  not  require  to  rely  upon  regiatra- 
lion  or  any  other  reason  that  appears  upon  the  face 
of  the  transact  i(in.  so  that  the  transact  on  baa  become 
oomiilelel,  the  judj^inent  creditor  cannot  impugn 
it,  and  l't>fik>iiti  V.  Swire  shows  that  where  you 
have  a  title  iudependetit  of  registration,  after  the 
tr^ns action  ha«  Deen  perfected  by  seizure  of  the 
goods  tht  r.!  is  no  nocustity  to  regis  ler.  Ths  earlier 
caae  of  Kiirtt  v.  Kosher  seem^  to  me  to  be  a  case 
where  the  principle  which  I  am  considdting  was 
applied.  It  was  there  held  by  Field,  J.,  to  be 
nccca^ary  to  an  assignee  claiming  to  prove  a  registered 
bill  of  sale.  I  do  not  refer  to  it  as  an  authority,  but 
as  an  instance  where  you  cannot  read  the  whole 
transaction  aa  being  independent  of   a  bill  of  sale, 


and  it  may  be  necessary  to  set  up  a  registered  bill  of 
Hale.  What  would  be  the  consequence  of  Mr.  Ueart' 
argument?  The  goods  are  in  poMession  of  the 
judgment  debtor  all  the  time  ;  there  is  an  anpBgi«t««d 
bill  of  sale  ;  there  have  bean  many  transactions,  toma 
by  docuu^ent,  some  by  payment  of  money,  althonf^h 
thete  is  no  indication  that  the  judgment  debtor 
has  ever  parted  with  the  goods — nothing  has 
done  to  get  rid  of  the  want  of  registration 
the  misclSef  which  the  statute  aims  at  is  not  met. 
The  argument  on  the  other  side  is,  where  you  set  up 
title  in  the  goods  of  the  debtor  you  must  ^ow  either 
a  r»-gi8tered  bill  of  sale  or  that  you  do  not  rely  npon 
a  biU  of  sale  from  the  original  assignor,  Antoniadi 
V.  Smith  rested  solely  upon  the  fact  that  the  mother' 
in-law  was  in  possession  and  it  wonld  not  be  necessary 
for  her  to  re -register  the  bill  of  aale._  Cookton  r, 
Swire  was  a  case  in  which  the  transaction  had  been 
perfected  by  poasesaii  n  and  the  old  bill  of  sale  was 
not  necessary  to  estabhah  the  title  of  the  claimant 
againat  the  execution  creditor. 

Miyrfwood  v.  South  i'orkthire  S'tilwaf/  is  the  nearett 
case  in  one  sense  to  Mr.  Mears'  argument,  but 
that  was  not  a  question  of  title  at  all,  bat  an 
attempt  to  impeach  an  honest  transaction  by  an 
autPoi4dent  transaction,  and  Rramwell,  B.,  say*  in 
f  ffect  that  fraud  under  the  statute  of  Elizabeth  could 
not  be  used  against  the  claimant,  she  being  no  party  to 
the  fraud.  I  think,  tJief efore,  that,  notwithstanding 
the  argument  of  Mr.  Mears,  where  a  person  sets  up 
within  five  years  as  against  a  judgment  creditor  a 
title  for  g-^ods  which  have  bern  throughout  in  the 
pOBseision  of  thejudgraent  debtor  the  claimant  must 
show  either  a  registered  title  or  something  done  with 
these  goods  which  renders  registration  unneceasary. 
In  my  opioion  the  county  oourt  judge  came  to  the 
right  conclusion. 

RlOLlT  and  DakliSO,  JJ.,  concurred. 

Api>eal  ditmnied. 

Solicitors  for  appellant,  Omrt  S  Mi'ltr,  tor  Bowhtr 
&  Sont,  Winchester. 

Solicitor  tor  respondent,  Beal,  for  J.  Bobituom, 
Buuthsea. 


Feb.  1& 


(Bigham.  J.)  J 
South  Bbitish  Firb  and  HAatcn  Insukanoe  Oo. 
OF  Nbw  Zealand  v.  Db  Costa  and  Oth*h§.  (a.) 

IniitTti  nee  ( Mar  in  e) — Rein  t  tiranet —  "  JE 1 ,  000  ««■«  0/ 
i!60«  "— i<M»  0/  biirge-load^£29i  paid  by  intunrt— 
F.P.A.  clatae — "  Each  rta/t  to  he  deemed  a  leparaU 
iiiturancf." 

A  jii^Iiaj  of  Trimurance  wiit  tfferted  by  iht  plaintiff* 
{ittfUTtTs)  with  the  ile/frtii'iiiti  fiir  '  £1,000  eixttt  0/ 
£S<Xl."  Thf  jiolicy  eoatained  thete  tliituta  :  "  indtui- 
iiitj  all  ri»k  nf  erttft  awljnr  ritft  onrf/or  of  uwy  $f<efial 
lighttTuye,  mrk  cru/t,  raft,  or  liyhUrr  to  be  dee'ineJ  a 
trpirate  tntiiranee  "  ;  "  wnrraTittd  free  frcin  /larlirulaT 
av/r.iye  iintfu  the  fhip  nT  (TafX  OT  cargo  be  itranded, 
lunk  ..."  The  ptaintiffi  paid  the  aiiured  £29S.  thrir 
pToportioa,  in  rttpeetaf  the  lou  of  a  Imri/e-loitd  ofichtat, 
which  (im*  being  aiTrirtt  to  the  vestrl,  the  barge  tinking:  • 
the  total  amount  of  the  piainliffa  riik  in  that  crafl  fcMi 
Wat  £400.  The  dtfeii>ianti  refimd  to  pay  their  pwpof^^ 
tiun  of  the  reintarrd  amount  f/ £1.000  excets  of  £6W. 

Held,    "£1,000    cir««*  o/'£500'*    meant  that  if  tht-' 
plaiiilifft  were  interetted  to  an  amount  over  £500,  lAeii 

[a.]  Keport«d  by  W.  T.  TUETON,  Esq.,  Barrinter- 
.kt-LaWi 
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fw  that  exee$»up  to  £1,000  the  d^mdanU  rditve  Hie 
fiainHfft.  The  plaintiff*  had  rightfully  paid  £'&%  to 
the  aumrtd,  attd  the  drftmdanit  were  liable  to  pay  their 
pntpMtUm-^z.,  £70  4«.  id.— to  the  plainttffe.  The 
elsMM  "  each  cr>ift  to  be  deemed  a  e^parate  ineuranee  " 
loaeput  in  eoldy  with  r^erenee  to  a  particular  average 
claim,  and  meant  that  if  a  craft  woe  loet  with  part  of 
ihe  whole  inemrtd  intereit,  it  wa$  to  be  tnated  at\f  it 
were  a  etpariOe  ineuranee. 

Actum  in  tho  OomnMroial  Court,  before  Bigham,  J., 
tftting  without  a  jury. 

The  plainti£b  daimed  to  reoover  the  ■am  of 
£70  4s.  4d.,  beiug  the  defendants'  proportion  of  the 
amomt.  rabaoribed  Vy  thent  on  a  pohoy  of  reinsnr- 


Qn  the  fith  of  Jane,  190fi,  the  plaintifff  by  a  pro- 
Tiiianal  dip  insured  for  £2,000  a  cargo  of  wheat  to  be 
carried  in  the  steamship  Whir^ield  from  Ohenitsohesk 
in  the  Black  Sea  to  the  United  Kingdom.  As  the 
▼aloe  of  the  wheat  had  not  then  been  ascertained  the 
pnmaional  slip  waa  effiscted. 

The  plaintiflii  reinsured  with  other  underwriters  a 
part  of  their  risk  to  the  extent  of  £fiOO. 

The  plaintiff)  raiosured  with  the  defendants  a 
part  of  their  risk  bj  an  open  slip  which  was  for 
"  £1,000  excess  of  £fiOO:  F.P.A.  .  .  .  Quay  and 
craft  risks." 

When  the  Talue  of  the  wheat  was  subsequently 
ascertained  to  be  £1,914,  the  following  pouoy  for 
£1,914  was  issued  by  the  plaintifFs :  "  Lost  or  not  lost, 
at  and  from  Qhanitschesk  to  Barrow-in>Fumess, 
indudine  risk  of  craft  to  and  from  the  ship.  Upon 
any  Una  of  goods  .  .  .  of  and  in  the  good  sliip 
.  .  .  called  The  Whinfleld  S.  ...  The  said 
•hip,  &&  .  .  .  goods  and  merohandiMS  .  .  • 
are  and  shall  be  rated  and  Talaed  at  £1,914  on  .  .  . 
wheat,  including  £200  freight  adranoes  subject  to 
olansos  as  attached." 

"...  And  it  is  .  .  .  agreed  that  com  .  .  . 
and  seed  ahall  be  and  are  warranted  free  from 
arerage,  unless  general,  or  the  ship  or  cnft  be 
stranoed,  sunk,  or  burnt  .  .  .  and  that  all  other 
goods,  aJse  the  ship  and  frdght,  shall  be  and  are 
warranted  free  from  average  under  three  pounds  per 
centum,  unless  general,  or  the  ship  or  craft  be 
stranded,  sank,  or  burnt." 

The  following  clauses  were  attached:  "Including 
all  risks  of  craft  and/or  raft  and/or  of  any  spec'a! 
lighterage  (»aoh  craft,  raft,  package,  or  lighter  to  be 
deemed  a  separate  insurance)  .  .  ." ;  "  warranted 
free  from  particular  arerage  under  3  per  cent ,  unless 
the  ship  or  craft  or  cargo  he  stranded,  sunk  .  .  ." 
The  policy  was  dated  the  3rd  of  July,  190S,  and 
was  elFected  by  Messrs.  Oapel  Cure  ft  Co.,  for  the 
assured  with  the  plaintiffs. 

On  the  10th  of  July,  1905,  or  thereabouts,  sh'trtly 
after  this  policy  was  issued,  it  was  disoorered  that  a 
bwge  going  to  the  ship  with  abjut  £3,000  worth  of 
whMt  on  board  of  it  had  sunk,  and  in  respect  of 
that  loss  sustained  by  the  cargo  owners,  the  plaintiffs, 
under  their  p<dicy  for  £1.914,  paid  their  proporti  tn, 
amotmting  to  £298,  the  amount  of  their  inteiest  in 
that  craft-load  beiog  about  £400. 

On  the  26th  of  July,  1905,  the  policy  of  reinsurance 
was  issued  by  the  defendants,  wuich  was  as  lullows : 
"  £1,000  exoaei  of  £500  .  .  .  lost  or  not  lost, 
at  and  from  Qhanitscheek  to  any  port  aod/or  ports, 
place,  a'>d/<Mr  places  in  thi  United  Kingdom  and  ou 
the  Continent  of  Europe,  as  per  original  policy  or 
policies.  Warehouse  to  warehouse.  Being  a  rein- 
surance of  the  South  British  Insurance  Co.  Upon 
any  kind  of  goods  ...  of  and  in  the  good  snip 
.  .  .  The  Whinfidd.  .  .  .  The  said  sbiu,  fto., 
goods  and  merohandiie,  fto.    ...    are  and  shall 


be  -valued  at  £1,000  on  grain  and/or  cargo  and/or 
advances  valued  as  per  original  policy  or  policies. 
Warrantrd  F.P.A.,  &c.,  as  per  danse  attached  .  .  . 
N.B. — Cora  .  .  .  and  seed  are  warranted  free 
from  average,  un'ess  general,  or  the  ship  be  stranded; 
sn«ir  .  .  .  and  all  other  goods,  also  the  ship 
Koa.  freight  are  warranted  free  from  average  under 
three  pounds  per  cent.,  unless  general,  or  the  ship  be 
straoded,  sunk,  or  burnt." 

The  following  clauses  were  attached  to  the  policy : 
"  Including  all  risks  of  craft  and/or  raft  and/or  of  any 
special  lighterage  (each  craft,  raft,  or  lighter  to  be 
deemed  a  separate  insurance),  .  .  ."  "  Warranted 
free  from  particular  average  unless  the  ship  or  craft 
or  cargo  be  stranded,  sunk,     ,     .    ." 

The  plaintiffs  on  paying  the  £298  called  upon  the 
defendants  to  pay  £70  4s,  4d.,  being  the  latter's 
proportion  of  the  reinsured  amount  of  £1,000  excess 
of  £500 ;  this  the'  defendants  refused  to  do,  denying 
liability. 

J.  A.  Hamilton,  K.C.,  and  Madcinnan,  for  the 
plaintiff^.— The  dause  in  the  policy  that  each  craft 
was  to  be  deemed  a  separate  msurance  was  inserted 
in  view  of  the  p.a.  warranty  for  the  purpoee  of 
enabling  the  assured  to  recover  for  a  total  loss  of  one 
barge-load  as  a  total  loss  of  a  thing  separate^ 
insured.  The  insurers  were  interest«d  to  a  greater 
extent  than  £500— viz  ,  £1,014  in  the  whole  cargo, 
and  the  defendants  are  liable  for  their  proportion  in 
excess  of  £500  up  to  £1,000.  "£1,000  excess  of 
£500  "  defines  the  interest. 

Sctution,  E.G.,  and  Mawrtee  Hill,  for  the  defendants. 
— The  amount  of  the  plaanti£b'  lUk  on  the  barge  was 
not  £500.  No  risk  was  to  attach  under  the  defendants' 
pdioy  unless  the  plaintiffa  were  interested  to  an 
amount  ia  excess  of  £600,  and  as  each  craft  was  to  be 
deemed  a  separate  insurance  the  defendants  are  not 
liable  because  the  plaintiffs  were  not  intraested  in 
that  craft-load  to  an  amoont  oxceeding  £600. 

BiOHAK,  J. — It  is  a  little  di£Bcalt  for  me  to  state 
the  facts  in  this  case,  but  I  have  very  little  doubt  as 
to  the  condusion  which  I  ought  to  arrive  at.  It 
appears  that  on  the  5th  of  June,  1905,  Mr.  Capd 
Chire  proposed  to  the  plaintiffs  an  insurance  of  £2,M)0 
on  wheat  to  be  carried  from  some  place  in  the  Black 
Sea  to  EcKland  in  a  steamer  called  The  Whinfield, 
aad  the  risk,  as  I  understand,  was  from  warehouse  to 
warehouse,  the  cargo  cominK  to  the  United  Kingdom. 
It  was  not  known  at  that  tune  what  the  value  of  the 
cargo  would  be,  but  the  proportion  that  the  plaintifb 
were  to  underwrite  was  estimated  at  £2,000.  The 
actual  sum  that  they  were  to  be  at  risk  for,  was  to  be 
ascertained  litter  on.  On  the  13th  of  June  the  plain- 
tiffs desired  to  reinsure  part  of  thfir  risk,  and  they 
went  to  some  brokers  named  Matthews,  Wrightson, 
ft  Co.,  and  they  reinsured  what  is  called  "  £1,000 
excess  of  £500."  Now,  the  question  that  I  have  had 
some  trouble  about  was  as  to  what  that  exactly 
meant,  but  I  think  I  now  understand  what  it  does 
mean.  It  means  this,  that  if  on  the  original  policy 
it  should  turu  out  that  the  plaintiffs  were  interested 
to  an  amount  over  £500  then  for  that  excess  up 
to  £1,000  the  reiniurers,  the  clients  of  Messrs. 
Matthews,  Wrightson,  ft  Co.,  should  relieve  the 
plaintiffs.  That  risk  the  plaintiffs  took.  The  next 
thing  that  happened  was  that  the  owners  of  the 
cargo  asoertaineia  the  value  of  the  whde  cargo  and 
knew  what  each  original  underwriter  was  to  make 
himsdf  responsible  for,  and  the  proportion  in  resp-ct 
of  which  the  plaintiffs  were  to  make  themsdves 
responsible  was  ascertained  at  £  1,9 14,  being  less  by 
£86  than  the  provisional  amount  which  had  been 
i'lserted  in  the  origuud  policy.  That  policy  was 
issued  on  the  3rd  of  July,  and  the  policy  was  then 
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drawn  up  with  those  words  inierted  in  it.     On  the 
10th  of  Juljr.  or  thereabotita,  shortly  after  this  policy 
was  issued,  it  was  disco vored  that  a  barge  goizig  to 
the  ship  with  about  £3,000  worth  of  wheat  on  board 
it  had  sunk,  and  it  seems  to  be  agreed — I  think 
rightly— that  the  loss  sustained  by  the  cargo  otruere 
by  the  loss  of  that  barge  was  a  loss  f<iUing  upon  the 
plaintiffs  amongst  others,  and  the  pl<iint<ffg  bave  in 
fact  paid  their  share  of  that  loss,  aniountiog,  as  I 
nndKstand,  to  £298,    As  soon  as  this  loss  was  asoer- 
tained  the  plaintiffs  oame  upon  the  defendants,  the 
leingurers,    and   asked  them  to  pay  the  proportion 
whiob  they  bad  undertaken  to  be  responsible  for — 
namely,  the  *xcB»a  up  to  £1,000  bayond  £500.    The 
defendants  refused  to  pay.  atid  as  I  understand,  tbej 
refused  to  pay  because  of  a  cliose  in  their  policy.     I 
ought  to  bave  meDtioned  that  their  policy  was  issued 
and  was  dated  the  2  Jth  of  July,  1905.   Tbey  refused  to 
pay  beoause  of  a  clause  attached  to  their  policy  which 
IB  headed  "Special  F.P.A.  Clause,"  and  which  is  in 
these  words ;  "  Including  all  risks  of  craft  aud/or  raft 
and/or  of  any  special  lighterage  [each  craft,  raft,  or 
lighter  to  be  deemed  a  septrate  insarauce).  '     It  is 
said  by  the  defendants  thiit  the  amount  which  the 
plaintilfs  had  at  risk  on  this  particular  barge  did  nat 
amount  to   £ullO  ;    that   is  to  say,   tht-ir    ptoportion 
which  they  would  have  to  pay  having  regard  to  the 
other  policies  which  were  in  existence  on  tha  whole  of 
the  osrgo  did  not  amount  to  £oOO  in  this  barge ;  and 
therefore,  say  the  defendants,  inasmuch  as  eacti  craft, 
raft,  or  lighter  is  to  be  deemed  »  separata  insurance,  the 
defendants  are  not  liable ;  there  ia  no  excesa  beyond 
£300.    Now  of  course  that  depends  upon  whet  her  these 
words  which  I  have  just  reati,  being  the  first  words 
upon  this  so-called  F.P.A.  clause,  applipd  at  all  to  the 
circumitances  of  this  case.      It  is  weU  kni^wn  that 
insurance  policies,  like  charter-parties  and  other  docu- 
ments of  the  kind,  and  bills  ot  lading  too — it  is  well 
known  that  documents  used  in  shipping  buoioess  arc 
made  to  include  all  sorts  of  provisions  which  may  or 
may  not  be  applicable  to  the  particular  contract  which 
is  being  made,  and  it  is  to  be  remeiubeted  that  this 
was  a  contract  of  reti  siirance— a  contract  primarily 
meant  to  indemnify  the  man  who  is  already  at  risk 
againit  that  risk.     That  ii  the  primary  objvct  of  this 
contract.     And  one  must  look  to  see  whether  these 
words  which   are  relied  upon  by  the  defendants  to 
excuse  them  from  paying  under  their  policy  realty  di 
relieve  them  from  their  liability.     Now  I  have  always 
had    a   view   about    the   meaning    of    these    wordf, 

fathered  from  a  very  long  experiPnce — a  vie*  which 
find  is  confirmed  by  the  plain' iffs'  evidence  and  by 
the  evidence  giTSO  to  ma  by  Mr.  Capel  Cure.  These 
words,  in  my  opinion,  are  put  in  with  reference  to, 
and  solely  with  reference  to,  a  particular  afcrage 
claim,  and  they  have  this  and  only  this  meaning, 
that  if  a  craft  is  lost  containing  part  of  the  whole 
insured  interest  that  crdft  shall,  although  it  only 
contain i  part  of  the  whole,  bo  troated  as  if  it  were  a 
•eparate  insurance,  so  that  although  it  is  only  part 
yet  it  shall  be  paid  tor  as  if  it  were  the  whole.  That 
IS  the  object  of  this  clause.  There  is  very  often 
another  object — that  is  to  say,  where  the  clause  is 
tliat  only  a  particular  loss  exceeding  3  per  cent,  ii  to 
be  paid.  There  may  be  a  loss  in  a  barge  or  craft 
which  is  not  anything  like  3  per  cent,  of  the  whole, 
but  whiob  is  oonsidcTably  in  excess  of  3  per  oent.  of 
what  is  in  the  barge  The  clause  applies  in  those 
cases,  and  gives  to  the  arsnred  a  right  to  ask  the 
underwriter,  notwithatanding  the  cluuse  as  to  paying 
nothing  un'ter  3  per  cent,  to  pay,  and,  iu  my 
opinion,  this  cliuse  is  inserted  with  referenoe  to  those 
considerations,  and  to  those  considerations  alone,  and 
ought  not  to  be  read,  and  would  not  be  read  in 
ormnary  busioest  by  ucdeiwiiters  or  by  merchants  as 


in  any  way  affecting  this  contract  of  reinsmance — 
this  promise  by  the  defendants  to  stand  in  with  the 
plaintiffs  and  to  indemify  them  in  respect  of  the  risks 
«Moh  the  pl»  in  tiffs  have  undertaken.  I  am  satiaflad 
that  the  defendants  are  liable.  There  must  be 
j  adgment  for  the  plaintiffs  for  the  amonnt  claimed. 

Solicitors  for  the  plaintiffs,  JFoUons,  Juhnion,  Bulh, 
if  Whuiton. 

Bolicitora  for  the  d«fendant«,  T/iomcu  Cocper  *  Oo. 


K.  B.  DiT.  J  peb.  9. 

Far  well,  J.  J 

ODABDUMS    or    WANDawOETH    Unioh     v. 

WOETHTKQTOK.  (a.) 
Poor  law— Lunatic  pauper— Mainlenanee — Recovery  of 

aTrtan—PayrnenU  on  accouni — Statute  of  Limitattvtu 

(21  Jac.  1,  e.  16). 

A  lumitie  pauper  wu  for  many  yean  be/ore  htr  death 
maintnitml  at  the  exptrm  of  iht  WamUtU'jrth  Unim. 
During  this  time  the  rereitfr  in  /uiiofjf  of  htr  t»tate  paid 
thf.  whuh  of  htr  iiirvmt  tii  the  giiardiam  in  part  pag- 
menl  of  uTrctiPS  of  mtii'-tenniire, 

Hrltl,  Hint  tlii»  teas  tuffidmt  fmyraeni  on  tuxouni  to 
enable  thr  yimnliani  ti)  recover  all  sue  A  orrear*  from  the 
lufialie'a  ettnte  after  her  death. 

In  ro  Newbegia's  Estate,  36  W.  K.  69,  36  Ch.  D. 
477,  oiid  In  re  WaUon,  47  IF.  Ii.  339,  [1899]  1  Ch.  'i. 
appli  ed, 

Mary  Jane  Worthington,  a  lunatic  not  SO  found  by 
in«luisition  was  maintained  at  the  expense  of  ths 
guardians  of  Wandsworth  Union  from  1876  until  the 
date  ot  her  death  in  July,  1904,  at  an  annual  ooat  of 
£21.  The  lunatie  was,  together  with  ber  two  sisters, 
also  lunatics,  entitled  to  a  small  amount  of  real  and 
personal  property. 

In  July,  1886,  an  ordpr  in  luna  -y  was  made  "  inths 
matter  of  Mary  Jane  Worthington,  Caroline  Amelia 
Worthington,  aid  Agnes  Louisa  Worthington,  person* 
of  unsouud  mitid  not  so  found  by  inquisition,"  by 
which  Thomtw  Worthington,  their  brother,  was 
appointed  receiver  of  their  estates  and  was  aulhoriied 
to  rwieive  the  income  of  i  he  lunatics' estat«s  and  to 
aj«ply  ^^^^  income  for  their  maintenance  and  benefit. 

T.  Worthington  died  in  1837,  and  the  defendant,  a 
sister  of  the  lunatic,  was  appointed  receiver  of  the 
income  in  his  place.  _ 

Under  these  orders  the  receiver  for  the  time  h«iog 
had  paid  the  whole  income  of  th»  lunatic,  some  £10 
per  annum,  to  the  gua'dinns  of  Wandsworth  Union 
down  to  1903.  and  it  had  beeu  applied  in  part  dis- 
charge of  arrears  ot  maintenance. 

On  the  death  ot  the  lunatic  in  July,  1904,  th«rs 
was  a  sum  of  £337  owing  to  the  guardians. 

The  defendant  took  out  letters  of  administration  to 
the  estate  of  the  lunatic,  which  was  sworn  at  £426, 
and  the  guardians  now  claimed  to  recover  from  the 
administratrix  the  whole  sum  due  to  them  on  oooooat 
of  part  maintenance, 

S.  itager,  for  the  plaintite.— The  payments  made 
by  the  receiver  in  lunacy  were  payments  on  aocoust. 
Toe  estate  could  not  then  be  wholly  administered, 
and  the  income  available  was  obviously  inanffidsnt 
for  the  total  expense  of  maintaioiog  the  lunatic. 
There  was  sufficient  payment  on  account  to  preWBt 
the  operation  of  the  Statute  of  Limitations,  nnoe  tkj 
estate  of  a  deceased  lunatic  was,  so  far  aa  r^gardsd 
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{a.)  Beported  by  C   H.  CAiroEK  NoaO, 
Bariister- at-Law. 
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iti  xighta  and  liabilitiet,  m  the  muus  position  m  any 
otiiecMUto. 

B.  0.  Olm,  tat  the  detmdaat. — Only  nx  yean  of 
mainteaanoe  can  now  be  i eoovered.  It  was  decided  in 
In  rt  Newhegin't  EiUk,  36  W.  B.  69,  36  Oh.  D.  477, 
that  in  the  case  of  a  panper  Innatio  ol>taining  a 
beooeet  of  money  the  Sta^te  of  limitations  applied, 
and  only  six  years  np  to  tlie  date  of  the  writ  could  be 
xeoorered.  In  this  case  the  purmenis  relied  upon 
were  made  by  the  reoeiTar  in  InnMsr,  who  was  an 
officer  of  the  court,  and  not  in  a  posilaon  to  bind  the 
lomatio's  estate  by  his  acts. 

Fabwill,  J.— The  oases  of  /a  r»  NtiuAegin'$  EtlaU, 
and  In  re  WaUon,  47  W.  B.  369,  [1899]  1  Oh.  73, 
settle  dearly  that  a  lunatic  panper  may  plead  the 
Btatnteof  LuBitatioas.  But  be  is  subject  to  the  same 
rights  and  liahilities  as  the  oidinanr  parson  who 
pleads  the  statute.  The  plaintifls,  therefore,  vomj 
pcore  pa\meBts  on  aooount  if  they  can.  llien  u 
there  anything  in  the  payments  here  to  take  the  case 
out  of  the  statute  P  It  is  said  for  the  defence  that  the 
payments,  being  made  by  the  receiTer  in  lunacy, 
could  not  be  held  to  be  admissions  Undmg  the  estate 
of  the  lunatio.  The  payments  were  made  for  the 
maintoianoe  and  ben«fit  at  the  lunatic  by  the  direction 
of  the  court.  Now  it  is  plain  that  the  actual  income 
was  too  small  for  the  payments  to  be  other  than  on 
acooont  of  maintenance,  and  to  my  mind  it  is  also 
plain  that  the  court  must  have  known  that  the 
moome  was  insufficient  and  that  the  payments  were 
only  payments  on  account.  In  my  opmion  the  court 
must  nave  anthoristd  these  payments  of  inoome  with 
a  riew  to  preventing  litacation  being  begun  by  the 
guardians  to  enforce  then:  claims,  whi(£  otherwise 
they  would  assuredly  have  doi^e.  I  think  that  this  is 
snmoiant  answer  to  uie  plea  of  the  statute  and  there 
will  accordingly  be  judgmant  ftor  the  amount  claimed. 

Solioittnrs,  W.  W.  Tmmg,  Bom,  A  Ward;  8.  W. 
•TeAnsM  4  Bom,  for  FUhtr,  Je$mm,  <t  Co.,  ABhby-d»> 
la-Zondi. 


K.  B.  DiT.  \ 

(Lnrd  Alverstone,  L.O.J.,  and  [  Jan.  11. 

Bidley  and  Darling,  JJ.)      ) 

OowuHa  V.  ToppiHO.  (a.) 

Iiturattce — Li/«—Tndu»trial  auuranee  company — Dii- 
pute — Claim  for  over  £20  again$t  a  toeiety  which 
itnu  policie$  aUo  for  lett  atnounU — Juriidietion  of 
juttiut  «  regard*  policy  exceeding  £20—CoUectitig 
Soeittie*  and  Induttrial  A»iurance  Companies  Act, 
1896  (69  <£  60  Viet.  e.  26),  m.  1,  7. 

Section  7  of  the  Colleeting  Soeittie*  and  Induitrial 
A*iurance  Gmpanie*  Ad,  1896,  only  givu  juri*diction 
to  a  court  of  lummary  juriidietion  in  cote*  where  the 
di*p»U  ariie*  with  reference  to  a  life  policy  gratUedfor  a 
lei*  mtm  than  £20. 

Oase  stated  by  two  justices  of  the  Borough  of  8t> 
Heleo's,  before  whom  a  complaint,  under  the  0>Uect  ing 
Societies  and  Indus!  rial  Assurance  Oompaniee  Act,  1 896, 
and  the  Friendly  Sooietiea  Act,  1896,  was  brought  by 
one  Blisa  Topfiog  against  the  London,  Bdinbuigh,  and 
Glasgow  Assurance  Oo.  (for  and  on  behalf  of  whom 
OowSng  acted),  whereby  she  claimed,  as  the  executrix 
under  tiie  will  of  one  John  Topping,  £23  19s.  under 
a  poUoy  granted  for  that  amount  on  the  life  of  tiie 
testator. 

Upon  the  hearing  of  the  complaint  it  was  inter  alia 
«  mended  on  behalf  of  the  company  that,  the  claim 

(a.)  Beported  by  Bbbkbtz  Bud,  Bsq.,  Barrister-    I 
at-Law.  i 


being  for  over  £20,  the  justices  had  no  jurisdicti<m 
hj  virtue  of  section  1,  read  with  section  7,  of  the 
OoOeoting  Societies  and  Industrial  Assurance  Com- 
panies Act.  1896. 

Section  1  is  as  follows :  "This  A«t  shall  apply  to 
every  such  (a)  friendly  sodety  or  branch,  whether 
registered  or  unregistered  (in  this  Act  referred  to  as 
a  collecting  sooiefy);  ana  (()  person  or  body  of 
persons,  whether  corporate  or  unincorporate,  granting 
assurances  on  any  one  life  for  a  less  sum  than  £20  (in 
this  Act  referred  to  an  industrial  assurance  com- 
pany)." 

Section  7  is  as  follows :  "In  all  disputes  between  a' 
ooUecting  sodety  or  industrial  insurance  company 
and  any  membor  or  person  insured,  or  any  person 
daimins  through  a  member  or  penon  insured,  or' 
under  l£e  rales,  that  member  or  person  may,  notwith- 
standing any  nrovinons  of  the  rules  of  the  sodefy  or' 
company  to  uie  contrary,  apply  to  the  coun^  court, 
or  to  the  court  of  summary  jurlsdiotion  for  the  place 
where  that  member  or  other  person  reside,  and  the 
court  mav  settle  that  dispute  according  to  the  pro- 
visions  of  the  Friendly  Societies  Act,  1896." 

The  justices  were  of  opinion  that  the  words  of' 
iecti<m  1  (i)  of  the  Oolleoting  Sodeties  Adt,  1896, 
"  granting  assurances  on  an^  one  life  for  less  than 
£20,"  btm  tiie  effect  of  brmging  the  company  (a 
sodety  whidi  granted  such  assurances)  within  the 
denotation  of  the  term  "industrial  assurance  com- 
panies "  and  so  made  the  procedure  in  dispute  between 
members  and  the  company  subject  to  seoticm  7  of  the 
same  Act,  and,  therefore,  that  their  jurisdiction  was 
not  limited  to  amounts  under  £20.  Tbtiy  accordingly 
entertained  the  complaint  and  made  an  order  in  favour 
of  Bliza  Topping,  out  they  stated  this  oase  for  the 
oi»nion  of  vm  court  as  to  whether  they  were  right  in 
so  doing. 

OowlSig  appealed. 

iS.  T.  Evani,  K.O.,  and  FrwA  Dodd,  tot  the 
appdlant. — It  is  submitted  that  in  this  oase  the 
justices  had  no  jurisdiction  because  sub-section  6  of 
section  1  of  the  Act  of  1896  is  made  to  apply  only  tO' 
those  perfons  or  companies  granting  assurance  on 
any  one  life  for  a  sum  lesa  than  £20.  Iliis  company 
issues  polides  above  that  sum.  To  hold  that  the 
justices  could  entertain  this  daim  would  be  at 
variance  with  the  whole  of  the  legislation  on  sudi 
subjects  in  which  the  jurisdictitHi  of  the  justices  is 
strictly  limited.  [Lord  Altxbstohx,  L.O.  J.— Do  jron 
say  that  the  Act  only  applies  to  companies  whidi 
confine  themsdvee  to  issuiuji;  policies  for  sums  under 
£20  PI  Yes,  otherwise  the  jurisdiction  of  the  justices 
would  have  no  limit  if  the  company  issued  some 
oolides  for  £10  say  and  upwards.  In  Badna  Fuller's 
Law  ef  Friendly  Sodeties  (2nd  ed.)  p.  148,  the 
opinion  is  expressed  that  the  Act  applies  only  to  that 
class  of  industrial  assurance  oompatiies  assuring  the 
payment  of  sums  less  than  £20,  the  premiums  ou 
wluch  are  colleoted  at  less  pericecal  intervals  than 
two  months.  In  Stone's  Justices'  Manual  (37th  ed.), 
p.  361,  there  is  a  footnote  (e^  which  runs  thus :  "  We 
condder  justices  have  jurisiiliction  though  the  policy 
is  for  a  sum  greater  than  £20."  Hat  appears  to 
have  been  followed  in  practice,  and  therefore  this 
deddon  becomes  the  more  important.  [He  was 
stopped.] 

Bo**  Broum,  for  the  respondent.— The  note  in 
Stone's  Justices'  Tlifanual  to  shows  that  the  pradice 
has  been  that  in  oases  where  a  company  issues 
polides  for  less  than  £20  the  jnstioes  have  juits- 
diotion.  The  appdlant's  contention  involvee  the 
reading  into  the  statute  words  of  limitation  that  are 
not  there.  It  is  submitted  that  the  words  of  secticm 
7  ought  not  to  be  rmd  in  the  way  contended  for  by 
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the  appellKnt.  It  doe«  not  nutter  wliat  sort  of  in- 
surance company  it  is,  ODce  its  banneas  is  for  Bmatl 
■nni  under  £20  disputes  can  be  decided  hj  justicee. 
Tb«re  ia  no  direct  decision  on  the  qaealion.  The 
object  of  thia  legiilst.ion  wag  to  f^ve  special  juriadic- 
tion  in  reipeot  of  poltdea  issuad  by  a  company  doing 
bmJneiB  in  email  policiea  under  £20.  Such  aocietieB 
beoome  for  the  purpose  of  the  statnte  "  collecting 
iocietieBi"  and  they  must  aubmit  to  the  jurisdiction 
of  a  court  of  aummary  jnrisdiotian. 

LordAiTEBSTONK,  L.C.J. — I  am  clearly  of  opinion 
that  this  objection  to  the  jurisdiction  muat  prevail  .  I 
■wish  it  to  be  understood  that  I  exprew  no  opinion  at 
all  upon  the  other  point — namely,  as  to  the  right  of 
the  eiecutrii  to  recover  in  a  proper  proceeding.  But 
this  Act  has  conferred  a  special  jnriadiction  upon 
oourta  of  summary  inrisdiction,  and  I  think  it  ia 
(^uite  plain  from  the  long  course  of  legislation  of  a 
similar  kind,  that  it  was  in  ten  "3  ed  to  confer  jurisdic- 
tion in  regard  to  some  policies  only.  The  antlopy  of 
the  other  Acts  show  that  t^-ere  had  been  limita  of 
amonnta  and  limits  of  a  differ- nt  kinds  imposed  in 
o««e«  of  auch  disputes.  Now,  the  language  of  this 
statute  is  this:  "This  Act  shall  apply  to  every 
such  person  or  body  of  perfons  whether  cor- 
porate or  in  orporate  granting  asinranoes  on  any 
one  life  for  b  leas  sum  than  £20."  It  is  contended 
by  Mr,  Itom  Brown,  and  I  quite  agfree  it  ia  the  only 
contention  open  to  him,  that  the  aetition  means  if  the 
society  or  body  of  persons  chooses  to  grant  a«su ranees 
on  lives  for  less  sums  than  £20,  the  justices  hi^ve 
juriadiotion  over  all  their  policies  for  whatever 
amount.  That  it  is  possible  to  read  the  language  in 
that  way  I  do  not  deny ;  but  it  seems  to  me  to  be 
contrary  to  the  spirit  of  the  whole  of  thia  claas  of 
legislation  and  would  be  a  strange  way  of  depriving 
persons  of  a  right  which  they  certainly  have  according 
to  the  ordinary  law  of  the  land.  I  tbiuk  t>ie  only  con- 
struction that  can  he  properly  put  upon  this  secti  n  ia 
that  it  ia  to  give  the  special  jurindiction  in  respect  of 
the  oom tracts  which  are  granted  by  the  inEnraoce 
oompames  for  a  lera  sum  than  JE20.  A  question  may 
aria's  aome  day  as  to  whether  or  not  the  society  would 
be  outside  the  Act  bec»use  it  granted  insurances  for 
a  larger  amount,  but  at  any  rate  the  limit  muat  be  put 
upon  it  that  the  amount  which  con  be  made  the 
subject  of  the  special  jnriadiction  under  aection  T  is  a 
policy  for  an  amount  not  exceeding  £20. 
k  I  therefore  think  the  magistratea  had  no  jurisdic- 
tion to  entertain  thia  claim  and  that  the  appeal  roust 
succeed. 

RtDLBT,  J. — I  am  of  the  same  opinion. 

DiRLiKa,  J.— I  agree. 

Solicitors  for  the  appellant,  Wynne- Baxter  <t  Keehte. 

Solicitors  for  the  respondent,  ff.  V,  Bain»»,  for  Swift 
*  aarner.  St.  Helen's. 


K.  B.  Div,    1  „       .„     „ 

(OUaanell,  J.)  j  W"''-  '^  ;  Deo.  2. 

CARRraQTOtrB  (Limited)  v.  Smith,  (n.) 
Money-lrndtr — Traiitacthn  AoriA  and  uneoruionahle — 
Ri<thl  to  relie/~Monty-JmJer$  Aii,   1900  (83  tt  64 
Via.c  51),  d.  1. 

The  d'fendiint  hnrrfiwed  from  tfif  phinUff$,  who  weie 
regiitfrfii  monrif-Ifridm,  £lft0,  ghting  promittory  nnttM, 
one  of  £150  jmyahlt  in  iieelve  monlhfy  inilatmenti  uf 

{i.)  B9port»d  by  AtiW  Hoaa,  Biq.,  B»rris^T-»t 
I«w. 


£12  \Of.,attd  another /or  £72  po^oMa  /»i  $iK  monthly 

inttahjunU  of  £12.  The  ifftndant  at  the  date  of  the 
transaction  owed  £150  to  other  creditort.  Ht  had  an 
income  of  £1,000  a  year  and  property  valued  at 
£9,000.  The  dtfeniiant  wa*  a  man  of  butinttt  and 
t/iorotighty  underitood  the  trantaction,  arid  there  had 
been  no  mierepTettntaiion  by  the  tnoney-lendere. 

Held,  that  the  defendant  ivas  not  tnlitUd  to  relief 
under  the  Money-lenderi  Ad,  1900. 

Action  tried  before  Channell,  J.,  without  a  jury. 
The  facts    of    the    case   and   the    arguments    at* 
saffidently  stated  in  the  jndgmen^. 

Wallace  Atkini,  for  the  plaintiffs. 

T.  B.  Napier,  for  the  defendant. 

(^ur.  adv.  vuU. 

Dec  2,  -  CHANITEI.L,  J.,  read  the  following  judg- 
ment :  This  action  was  brought  to  recover  a  oalanoe 
of  £62  10s.  due  on  a  promissory  note.  The  note  wai 
admit 'ed,  and  the  defendant  claimed  relief  under  the 
Money-lenders  Act.  The  facts  are  as  follows :  The 
defendant  T.  Johnston  Smith  is  a  director  of  a  pub- 
lishing company.  He  has  as  such  director  an  income 
wnioh  he  estimates  at  £1,000  per  annum,  de  ived, 
however,  partly,  at  any  rate,  from  commiMions.  He 
lives  at  Beckenham,  and  he  estimates  that  the  furniture 
iu  his  house  there,  which,  with  the  exception  of  a 
grand  piano  is  his  ova,  ia  worth  £3,0UO,  and  be  baa 
pictures  which  hu  esHmates  to  be  worth  £0,000.  Ha 
was  called  as  a  witness,  and  he  appeared  to  be  a 
quite  reliable  one.  I  accept  his  staiitments,  exofpt 
his  opinion  as  to  the  exact  value  of  bis  picturea  and 
furniture,  which  he  probably  overestimates,  as  most 
owners  of  such  property  do.  In  Deoember,  19(M,  ha 
owed  about  £160.  hia  creditors  were  said  to  be  pressing 
for  payment,  but  had  not  taken  any  steps  to  enf<.roe 
it,  and  no  execution  was  imminent  or  anything  of 
that  kiud.  Having  no  ready  money  to  pay,  «nd 
having  seen  an  advertisement  or  received  a  circular 
from  the  plaintiffs,  who  are  registered  as  money- 
lenders, he  called  at  their  oiHoe,  The  circular  or 
advei  tisement  which  took  him  to  the  plaintiffs 
was  not  put  in,  aod  no  complaint  was  made  of 
iti  terms.  He  saw  a  manager  and  told  him  that  he 
wanted  a  loan  of  £150,  and  stated  the  facts  as  to  his 
position  which  I  have  mentioned  above.  The  manager 
arransed  to  call  at  bis  house  at  Beckenham  in  order 
to  judge  of  the  correctueaa  of  those  statements,  and 
Bcoordtngly  came  on  Saturday  afternoon,  the  31  at  of 
December.  He  waa  shown  into  the  dining-room  and 
into  the  drawing-room,  and  said  that  he  was  satisfied. 
The  defendant  aays  that  pictures  worth  about  £3,000 
were  in  these  two  rooms.  The  plaintiffs'  manager 
then  said  that  be  had  £100  with  him,  which  he  could 
lend  the  defendant  then,  that  he  had  no  more  with 
htm,  but  would  lend  another  £50  if  the  defendant 
would  call  at  their  office  in  the  next  week.  A  con- 
versation then  t(K>k  place  as  to  the  terms.  The 
defendant  had  previously  refused  to  give  a  bijl  of 
sale,  aod  no  other  security  was  suggested.  The 
manager  said  that  be  should  expect  £S0  for  the  loan 
of  £100,  taking  a  promissory  note  for  JCISO,  payable 
by  twelve  monthly  instalmenta  of  £12  lOs.  each. 
The  form  of  the  note  was  produced,  and  it  contained 
a  elftuse  that  on  default  in  payment  of  any  instalment 
thq  whole  waa  to  become  iiue.  The  defendant  made 
no  objection  to  the  terms,  or  to  the  default  clans*. 
but  aaked  whether  if  he  was  able  to  pay  off  the  whole 
before  the  time  a  reduction  would  be  made,  and  he 
waa  told  that  in  that  event  a  auhstantial  reductioo 
should  be  made.  The  defendant  signed  the  note  now 
sued  on,  and  a  few  days  afterwards  went  to  the 
plaintiffa'  offio»,  got  the  other  f  .TO,  and  signed  another 
similar  promissory  note  for  the  repayment  of  £7^  by 
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■ix  monthly  Jimtnlmenta.  On  the  oocaaion  of  his 
■igiiiiig  the  woond  promiBaory  note  he  made  a 
atatatoty  declaration  as  to  his  property,  and  when 
he  signed  the  first  note  he  had  given  a  receipt  for 
the  £100,  in  which  he  made  similar  statements.  The 
defendant  quite  clearly  understood  all  this.  H>4  is 
intelligent  and  a  man  of  business,  not  one  of  those 
oompany  directors  who  are  sometimes  seen  in  courts 
of  JDstioe,  and  who  appear  to  have  been  selected  for 
the  ofi^,  not  because  of  their  knowledge  of  business, 
but  because  of  their  want  of  it.  He  was  not  in  any 
great  necessity  :  he  merely  want»d  to  pay  oS  the  feir 
creditors  he  had  to  the  amount  of  £150,  and  believed, 
and,  as  the  event  I  think  proved,  was  right  iu 
believing,  tiiat  he  could  pay  the  monthly  instalments, 
and  he  no  doabt  preferred  to  pay  the  £fiO  asked  by 
the  plainfafili  for  the  accommodation  rather  than 
disclose  his  temporary  embarrassment  to  any  friends 
who  knew  him  by  trying  to  borrow  from  them  or 
through  them  on  better  terms.  He  paid  the  monthly 
iustalments  until  the  month  of  August,  not  exactly 
OB  ttie  due  dates,  but  never  more  vhan  a  day  or  two 
l»te,  and  he  thus  bad  paid  off  the  whole  of  the  £72 
note,  and  had  paid  seven  oat  of  the  twelve  instal- 
ments on  the  £160  note.  H«  did  not,  however,  pay 
the  instalment  due  on  the  1st  of  September,  and  on 
the  7th  of  September  he  wrote  excusing  his  non- 
payment on  the  ground  of  the  holidays,  and  added  : 
"  As  I  have  already  p>id  more  than  the  amount  of 
the  loans  I  shall  be  glad  to  know  the  net  amount  you 
would  accept  to  settle  the  balance."  The  plaintiffii, 
or  rather  tno  liquidator  of  the  plaintiffs'  oompany, 
which  appears  then  t  >  have  g^ne  into  liquidation, 
wrote  tMK,  asking  for  the  cheque  lo  be  sent  as  soon 
as  possible,  and  stated  thac  they  "  were  unable  to 
make  any  reduction."  The  defendant  took  no  notice 
of  this  letter,  but  upon  getting  another  letter  again 
asking  for  the  cheque  for  £12  lOs.  he  consulted  a 
solioitor,  who  wrote  on  the  18th  of  September  tbe 
following  letter : 
"  Sfifi,  Birkbeok  Bank-chambers,  Holbom,  London, 
W.C,  Sept.  18,  1906. 

"Dear  Sir, — My  client,  Mr.  T.  Johnson-Smith,  has 
seen  me  in  reference  to  your  letter  to  him  c>f  the  8th 
inst..  and  has  instmoted  me  to  offer  you  a  sum  of 
£10  10s.  in  full  satisfaction  of  your  daun  aganat  him 
for  toinoipal,  interest  and,  costs. 

"This,  added  to  the  £169  lOs.  he  has  repaid  you, 
works  out  at  more  than  20  per  cent,  interest  per 
^tinmn  for  the  period  he  has  had  tbe  money. 

"  Having  regard  to  the  value  of  the  security  which 
you  hold  we  intere&t  joa.  are  charging  is  excessive. 

"  I  shall  be  pleased  to  hear  from  you. 
"Tours  faithfully, 
"  (Signed)  Waltxb  S.  Cxooeki. 

"The  liquidator,  0.  ft  0.  Garringtons  (Limited), 
9,  Old  Oavendish-street,  W." 
There  was,  of  course,  no  security,  and  the  solioitor 
seems  to  have  been  misinstruoted  or  to  have  made  a 
misti^  about  this,  and  it  will  be  observed  that  the 
offisr  only  gave  the  money-lender  £20  for  his  loan  of 
£160  osan,  and  that  by  raopening  the  transaction  on 
the  note  whidi  had  been  paid  in  full  without  demur, 
<m  the  advance  in  respect  of  which  the  plaintiffb  are 
now  suing,  they  were  to  have  no  interest  at  all.  This 
letter  lea  to  further  correspondence,  which,  however, 
was  without  prejudice,  and  shortly  afterwards  the 
writ  in  this  action  was  issued. 

These  faots  appear  to  be  consistent  with  the  defend- 
ant's having  agreed  to  the  plaintifiii'  terms  without 
ever  intendiog  to  comply  with  them,  but  intending 
all  along  to  set  up,  as  he  is  now  doing,  the  Money- 
lenders Act,  and  to  try  and  get  off  on  paying  some 
■mall  rate  of  interest,  knowing  very  well  that  the 
phuntiflb  never  would  have  made  him  the  advance 


on   such    terms.     Such   conduct,   however,    would 
in  my  opinion  be  grossly  dishonest,  and  the  defendant 
being  apparently  quite  a  respectable  man,  I  hesitate 
to  come  to  the  conclusion  that  his  conduct  is  to  be 
accounted  for  in  that  way,  and  prefer  to  assume  that 
he  had  intended  to  pay,  but  that  some  time  about 
September  he  changed  his  mind  on  what  appears  to 
me  to  be  bad  advice.    It  is,  I  tliink,  necessary  to 
consider  very  carefully  whether  the  Money-lenders 
Act  applies  to  such  a  case  as  this.    Thero  seems  to 
me  to  oe  from  first  to  last  no  misrepreientation  by 
the  money-lenders,  and  no  taking  advantage  of  the 
ignorance  or  of  the  necessity  of  the  borrower.    There 
is  nothing  but  the  taking  of  £60  for  a  loan  of  £100, 
repayable  by  instalments  over  twelve  months.    The 
rate  of  interest  calculated  at  a  rate  per  annum  on  the 
amount  of  principal  remaining  due  from  time  to  time 
works  out,  I  believe,  at  about  76  per  cent,  per  annum. 
I  do  not  know  whether  the  defendant  by  his  letter  of 
the  7th  of  September  meant  to  call  on  the  pNintiffs 
to  fulfil  their  promise  to  make  a  reduction  u  he  was 
able  to  pay  before  the  money  was  due,  but  he  does 
not  remiod  them  of  it,  and  it  will  be  observed  that  he 
was  then  in  arrear.     I  cannot  think  that  there  is  any- 
thing to  complain  of  in  the  formal  reply  asldng  him 
to  pay  up  his  arrears,  and  except  the  solicitor's  btter, 
which  hardly  assists  the  defendant's  case,  all  the 
remaining  correspondence  is  without  prejudice.     We 
are  therefore  unable  to  say  what  iffars  may  sub- 
sequently have  been  made,  nor  can  any  subsequent 
refusal    of    the  money-lender  to  make  a  redacti<« 
for   present    payment    bring   the    case    within    the 
Act  if  it  was  not  so  before.     It  is  said  that  the 
Money-lenders  Act  applies  because  there  was  no  risk. 
On  the  facts,  as  I  have  found  them,  of  course  the 
plaintiff*  did  not  really  run  any  substantial  risk  of 
losiog  their  money,  beofuise  the  defendant  had  ample 
goods  on  which  to  levy  when  judgment  is  obtained 
against  him ;   but  it  by  no  means  follows  that  the 
puuntiffs  knev  or  ought  to  have  known  how  safe  the 
matter  really  was.    They  had  no  tecuribr,  and  were 
accepting  the  de'f  end  ante'  personal  promise  to  repay 
and   his   own  assertions  of   his   ability  to   do  so, 
uncorroborated    otherwise  than  by    lus   being   in 
apparent  possession  of  a  good  house  of  furniture  and 
pictures ;  and  any  money-lender  must  know  that  there 
are    always  risks  of   the  statemente    of    borrowers 
proving   incorrect.      Under   these    circumstances    I 
should  suppose  a  high  rate  of  interest  would  certainly 
be  suK^ted.  and  uie  borrower's  willingness  to  pav 
that  high  rate  would  tend  to  make  the  Tender  think 
the  risklikely  to  prove  greater  than  he  had  thought 
rather  than  les*.    So  far  as  the  risk  is  materi^it 
seems  to  me  that  it  is  not  what  was  the  real  ride  ai 
ascertained  after  the  event  which  has  to  be  looked  a^ 
but  how  the  matter  would   present  itself   to  t^e 
lender  at  the  time,  with  the  experience  he  certainly 
would  have  of  borrowers.    I  do  not,  however,  think 
that  the  risk  is  the  only  matter  to  be  considered. 
The     words     of     the     Act,   leaving     out     those 
which    are    immaterial,    are    "where    proceedings 
are   taken   and   there  is   evidence    whidi   satisfies, 
the   court   that    the  interest   dialled    in   respect 
of  the  sum  actually  lent  is  excessive,  or  that  the 
amounte  charged  for  expense*,  ftc.,  are  excessive, 
and  that  in  either  case  the  transaction  is  harsh  and. 
UBOonsoionable  or  is  otherwise  such  that  a  court  of 
equity  would  give  relief,  the  court  may  reopen  the 
transaction,  &c."    Now  it  is  not,  of  course,  permissihle 
to  construe  the  words  of  the  Act  by  any  Knowledge 
we  may  have  of  the  dronmstances  under  which  ih^ 
BUI  was  brought  in,  or  of  the  intentions  of  those  who. 
promoted  it,  or  as  to  what  was  introduced  into  the  Bill 
Dy  way  of  amendment.    I  think,  however,  that  the 
words  of  the  Act  do  of  themselves  show  quite  clearly 
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thftt  aa  effort  has  been  made  (posaibty  without  much 
iuooau]  to  deSne  th6  truisactions  whioh  the  eourt 
may  reopen.  TJiere  teem  to  me  to  be  clear  indioations 
that  it  was  not  intended  to  give  jiu*is<iicition  to  s 
jud^  to  reopen  trsnaactionB  merely  if  in  his  indindDal 
opisioTi  too  much  interest  had  been  chai'ged.  Further, 
I  think  any  court  ought  to  lean  agtviatt  any  such 
ootutruction  of  an  Act  of  Parliament  The  fimotion 
of  a  judge  in  this  country,  and  I  Bhonld  think  in  all 
cifilized  cottntriee,  is  to  ascertain  and  deduce  the 
rulea  of  law  (or  of  e<iuity  when  there  ii  a  dii- 
tinct  system  of  equity  as  distinguished  from  law),  and 
to  decide  the  rights  of  the  parties  before  him  aocording 
to  those  rales,  and  not  according  to  his  own  idea  of 
abstract  right  or  justice.  When,  before  the 
Judicature  Act,  a  bill  was  dismissed  for  want  of 
equity,  what  was  meant  was  that  the  suitor 
bad  not  brought  the  case  withia  the  rules  accord- 
ing to  whioh  the  court  of  equity  gare  relief,  and 
not  that  thete  was  no  abetract  equity  or  justice  in  bis 
ease.  It  would,  in  my  opinion,  be  miscbieTous  in  the 
extreme  if  the  Legislature  were,  even  in  a  limited 
olasa  of  OBiei,  tuch  at  those  between  money-leudera 
and  borrowers,  to  give  the  judg*8  jurisdiction  to 
decide  cases  witfaout  some  definite  rule  to  go  by,  and 
I  do  not  think  tbey  have  done  it,  although  in  the  Act 
now  under  cousideration  there  is  coDStderable  diffi- 
culty to  find  the  rule.  No  great  while  after  the  Act 
was  passed  Ridley,  J.,  in  tViHon  v.  Oshvne,  [1901] 
3  K.  B.  liO,  49  W.  R.  Dig.  124,  in  a  judgment  in 
which  he  reviewed  the  equity  cases,  held  that  "  harsb 
and  unc:in9ciotiabIe  or  otherwise  such  that  a  court  of 
equity  would  give  relief  "  meant  so  harsh  and  uncon- 
scionable as  that  a  court  of  equity  would  give  relief, 
or  in  tome  otbei  way  besides  that  recogniEed  way 
such  that  a  oourt  of  equity  would  give  relief,  I  alao 
held  the  same,  but  I  tiiink  that  my  opinion  may  have 
been  unduly  influenced  by  the  personal  knowledge  I 
had  as  to  how  the  words  in  question  got  into  the  Act 
of  Parliament.  The  Court  of  Appeal,  however,  in  In 
re  A  Ikbtor  61  W.  R.  370,  [1903]  I  K.  B.  705,  held 
that  this  view  was  wrong,  and  that  a  transaction  may 
be  "  harsh  and  uncouscionablo  "  within  the  meaning 
of  the  Money-lenders  Act,  though  not  so  Jsarsh  and 
unconscionable  as  that  a  court  of  equity  could  bavs 
given  relief  before  the  Act  That  decision  is,  of 
ooune,  binding  on  me,  and  the  rule  laid  down  by  Mr. 
Justice  Ridlfj  is  therefore  gone,  and  we  m'lst  look 
somewhere  else  for  the  rule  as  to  what  transaction  may 
be  reopened.  The  difficulty  is  that  the  words  remaining 
are  BO  vague.  Harsh  and  unconscionable  are  not  easy 
words  to  construe  when  the  rules  of  the  court  of  equity 
have  been  put  out  of  consideration,  but  they  are  at 
any  rate  used  to  describe  some  conduct  of  the  money- 
lander,  and  it  may  be  easy  enough  in  many  coses  to 
■ay  whether  or  not  his  conduct  can  be  fairly  deBcrit>ed 
by  those  epithets.  There  is  a  much  greater  difficulty 
as  it  seems  to  me  in  the  word  "  excessive."  It  is  a 
relative  word — eieeediiig  what  ?  Interest  is  nothing 
but  the  sum  to  be  paid  for  the  use  of  money  for  a 
certain  time,  and  the  value  of  a  loan  of  money,  as  of 
everything  i-lse,  is  what  it  will  fetch.  The  usury  laws 
have  been  dono  away  with,  and  the  Legislature  seems 
to  have  intentionally  avoided  re-enacting  them  and 
telling  ns  what  is  to  be  the  maximum  of  lawful 
interest.  There  are,  however,  some  words  further 
on  in  the  section  which  I  think  are  a  guide  to  the 
meaning  of  the  Legislature  in  the  use  of  the  word 
"excessive."  If  the  transaction  is  re-opened  the 
oourt  may  "  relieve  the  person  sued  from  paymeat 
of  any  sum  in  excess  of  the  sum  adjudged  by  the 
court  to  bo  fairly  duo  in  respect  of  such  interest  as 
the  oourt,  having  reeard  to  the  risk  and  all  tha 
oircumstauces,  may  adjudge  to  be  reasonable."  It 
seems  therefore  that  the  oourt  is  to  make  an  adjudioa- 


tion  as  to  what  intarcali,  "  having  regard  to  the  risk 
and  aU  the  otroamstaaoBg,"  is  reasonable,  and  tb«n 
if  the  interest  charged  is  in  excess  of  that  amount 
it  seems  that  it  is  oxcesaive  within  the  meaning  of 
that  word  as  used  earlier  in  the  section.  This  task 
wonld  often  be  a  difficult  one,  but  amongst  "  all  the 
oiroum  stances  "  which  the  court  is  to  take  into  coa- 
•ideration,  surely  the  fact  the  borrower  ha* 
thoroughly  understood  the  transaction  and,  knowing 
all  the  facts  much  better  than  the  court  can  possibly 
do,  baa  been  quits  willing  to  pay  the  iniertst  aaked, 
is  one  of  the  circumstances  which  the  oourt  miut 
oontider.  Often  the  court  will  not  have  that  ciroam- 
stance  to  guide  them.  The  borrower  is  frfquently 
ignorant,  sometimes  imposed  upon ;  frequently  in 
such  straits  that  be  has  no  nttemative,  but  must  take 
the  money  on  the  only  terms  he  can  get  it.  in  those 
oases  the  man's  agreement  to  pay  the  interest  aoked 
can  be  of  no  real  guide  to  the  ciurt  But  in  the  oaae 
before  me  there  is  nothing,  unless  the  Act  of  Parlia- 
ment forbids  it,  to  prevrnt  my  saying  that  the 
defendant  knew  much  better  than  I  do  what  it  was 
reasonable  for  bim  to  pay  for  the  acoommodation  he 
wanted.  1  ne%  nothing  unreasonable  in  a  man  who 
baa  an  income  of  £1  0410  a  year,  and  who  may  know 
that  he  can  if  he  likes  live  on  £760,  preferring  to  pay 
£Ti  to  a  money-lender  for  the  money  which  is  to 
reUeve  him  from  a  temporary  embarrassment  rather 
than  tell  his  banker  or  bis  soliaitor  or  any  friend 
that  he  is  in  temporary  embarrassment :  a  man 
cannot  barrow  otherwise  than  from  a  money- leader 
except  from  or  with  the  assistance  of  p«opIe 
who  know  him.  I  do  not,  of  course,  know  the 
exaot  nature  of  the  dests  which  this  defend*nt 
desired  to  pay  off.  Ho  was  not  asked,  and  did  not 
tell  me.  Even  if  the  debte  were  only  incurred  by 
household  expenses  beyond  his  income,  or  by  buying 
to  an  xtent  beyond  Ms  income  pictures  or  bronses, 
which  he  teems  to  collect,  he  might  not  desire  to  die* 
oloie  that  extravagance  to  his  friends ;  hut  of  cooive, 
if  it  happened  that  the  Uabilitiee  were  incurred  in 
some  other  way,  such,  for  instance,  as  in  any  form  of 
gambling,  of  which  he  might  be  heartily  ashamed,  ha 
would  be  even  less  likely  l»  wish  to  disclose  it,  and  be 
more  willing  to  pay  high  interest  to  a  mooej-lendflr. 
Why  should  I  say  that  be  was  uo reasonable  in  what 
he  did,  when  he,  an  intelligent  man,  must  know  hit 
affairs  better  than  I  do  ? 

I  now  proceed  to  deal  wiih  the  cases  on  thia 
Act.  In  In  rt  A  Debtor  the  actual  decision ,  as  I 
have  already  painted  ont,  was  merely  that  "  harsh 
and  unconscionable  "  was  not '  limited  to  such 
cases  as  a  court  of  equity  before  the  Act  w-  uld 
have  held  to  be  harsh  and  uncansciooable.  The 
Master  of  the  Boll>,  however,  and  Cozens-Hardy, 
L.J.,  each  say  that  under  Ihie  section  the  interest 
charged  might  be  so  excessive  as  of  itself  to  render 
the  bargain  harsh  and  uoconscionabte.  Thia  is 
repeated  and  emphasised  by  Oozens'Hardy,  L.J, 
in  WdU  f.  Allvtt,  53  W.  R.  176,  [1904]  2  K.  B. 
842,  a  oaee  in  which  the  actual  decision  merely  wm 
that  the  fact  of  interest  being  high,  aud  therefore 
primd  /aeie  exces*ivp,  was  giifficipnt  ground  for  giving 
a  defendant  leave  to  defend  nnder  order  14.  I  hardly 
think  the  head-note  of  the  last-mrntioned  case  in  the 
Law  Reports  is  correct,  as  I  do  not  find  in  the  rep  rt 
that  the  Lords  Justices  committed  themselvei  to  the 
view  that  the  question  at  the  trial  would  be  as  Stated 
in  the  head-note,  "whether  the  interest  was  so 
excessive  as  to  reudf-r  the  traasaction  harsh  and 
unconscionable,"  It  may  bo  observed  that  thoM 
expressions  of  opinion  as  to  the  possible  eonaeqaenoea 
of  "so  excessive  "  interest  ar«  at  pre*ent  dktt  only. 
Further,  they  are  dicUi  in  cases  where  the  question  was 
whether  there  ehonld  be  fnrtlter  investigation,  and 
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net  where  the  faote  were  asoertained  aod  the  qnestion 
wu  what  deoiaion  should  be  given  on  them.  No 
judge,  at  asT  rate,  in  the  Hij^h  Court-  haa  yet  held  in 
■ay  reported  case  that  any  partioolar  rate  of  interest 
prored  before  him,  say,  even  500  per  cent,  or  any- 
tidng.  of  the  kind,  ii  "  so  excessive  "  as  to  be  in  itseU 
hanh  and  nnoonfotonable.  When,  if  ever,  any  judee 
does  n,  we  shall  have  to  read  into  the  Act  that  which, 
aa  it  seems  to  me,  the  Legislature  intentionally 
avoided  patting  there — ^viz.,  a  maximum  rate  of 
interest  such  as  was  enacted  by  the  old  usury  laws. 
I  oannot  help  thinking  that  it  is  owing  to  a  complete 
misunderstanding  of  these  dicta  that  an  idea  seems  to 
prevail  in  some  qn  vters  that  if  only  it  is  shown  that  a 
high  rate  of  interest  has  been  charged  by  a  money- 
lender a  judge  has  complete  power  at  his  discretion 
to  make  a  new  contract  for  the  parties.  I  am  sure 
that  those  two  learned  Lords  Justices  meant  nothing 
of  that  Uid.  They  may  have  meant  that  a  very  h>gh 
rate  of  interest  might  raise  a  presumption  that  that 
rate  had  been  extorted  by  oomdnct  harsh  and  uncon- 
scionable, or  they  may  have  meant  that  the  rame 
drcomttanoee  which  showed  that  the  rate  was  exces- 
sive might  and  would  show  that  the  transaction  was 
harsh  and  unconscionable.  At  the  end  of  Oosens- 
Hardy,  L  J.'s,  judgment  in  2a  re  A  Debtor,  at  p.  711, 
[IOCS]  1  K,  B.,  he  expressly  says  that  in  considaring 
whether  the  interest  is  excessive  the  court  must  have 
regard  to  all  the  ciroumstances  of  the  case,  which  is  the 
propositioa  up  ^n  which  I  think  the  whole  matter  turns, 
lo  Saunderiv.  Newbolt,  53  W.  B.  162,  [1905]  1  Oh.  260, 
the  borrower  was  foun'l  by  Eekewioh,  J.,  to  htve  had 
his  bufiness  capacity  in  fact  impaired  by  habits  of  iu- 
temperauoe,  although  the  judge  thought  that  thii  had 
not  i^ons  to  such  an  txtent  as  to  be  apparent,  so  that 
tde  money-lenders  were  justified  in  dealing  with  him 
as  a  person  of  capacity.  Under  those  oiroomttances 
the  jadge  naturally  did  not  consider  that  the  fact  tbat 
a  man  i)  incapacitated  had  agreed  to  pay  the  interest 
was  a  material  oiroumstance  to  be  considered  on  the 
question  whether  the  interest  wis  excessive  unler  the 
(oroumstances.  Nor  should  I  consider  it  material  ia 
such  a  case ;  but  here  I  am  srtisfi-^  that  the  defend- 
ant is  a  man  of  good  business  ability.  The  grounds 
on  which  Kekewioh.  J.,  in  that  case  held,  and  the 
Oourt  of  Appeal  affirmed,  that  the  trtnsaotion  was 
harsh  and  .unconscionable  do  not  appear  to  apply 
to  the  present  case,  though  no  doubt  the  judg- 
ments support  the  argument  of  the  learned  counsel 
for  the  defendant  in  this  case  that  the  risk  is 
yery  material  to  be  considered.  Then  there  is  a 
oaae  oiPonelone  v.  Biggini,  21  "Kmes  L.  B.  1 1 ,  also  before 
fheOourt of  Appeal.  There  Vaughan  Williami,  L  J., 
■ayi  aa  to  the  Money-lenders  Act :  "  The  intention  of 
the  Legislature  was  to  deal  with  cases  of  persons  in 
financial  distress  coming  to  money-lenders  tn  order  to 
get  out  of  their  financial  distress,  which  was  often 
urgent  and  pressing,  and  not  to  deal  with  the  case  of 
persons  who  were  in  a  position  to  make  their  own 
bargain  on  terms  of  equality  with  the  money-lender." 
That  seems  to  me  a  very  important  expression  of 
opinion.  The  facts  of  that  case  were  so  different  to 
tooae  before  me  that  it  is  nnneoessary  to  go  into 
fhem.  Bomer,  L.J.,  says  that  in  every  case  the 
judge  shoidd  go  into  the  dronmstances  under  which 
the  loan  was  made,  and  points  out  that  in  that  case 
the  poaition  of  the  plaintiff  (t^e  money-lender)  oast  on 
him  dntiea  towards  the  defendant  (the  lady  borrower), 
that  the  plaintiff  knew  the  defendant  wat  relying  on 
him,  and  that  the  defendant  was  a  "  foolish  "  woman. 
Under  &o»&  oiroumstanoea  the  case  was,  of  course,  m 
plain  one.  Oozens-Hardy,  L.J.,  repeats  his  proposi- 
tion that  the  interest  might  be  deemed  ao  extrava- 
Santiy  exceasiva  as  alone  to  satisfy  the  oourt  that 
le  transaction  was  harsh  and  uncoiisoionable,  on 


which  I  have  already  commented.  He  saya  alao 
that  all  the  dronmstanoea  must  be  considered,  and 
he  ennmeratte  various  drcumstauoee  which  he  thinks 
have  to  be  considered,  and  he  does  not  amongst 
them  mention  that  one  which  seems  to  me  ao  very 
material  when  it  is  present — viz.,  the  free  and 
voluntary  agreement  of  a  competent  and  intelligent 
borrower  to  pay  the  interest  asked  ;  but  then  that  point 
did  not  arise  on  the  facts  before  him,  nor,  indeed,  doea 
it  very  often  arise.  Then  there  is  a  reoent  case  before 
Joyce,  J. :  Part  v.  Bond,  reported  93  L.  T.  49.  In  that 
case  an  advance  at  a  high  rate  had  been  made,  secured  by 
a  second  mortgage  on  some  property  of  the  borrower, 
Joyce,  J.,  says:  "The  Act  gives  no  indication  what 
rate  of  interest  is  to  be  deemed  excessive  under  it, 
nor  what  transactiona  are  ti  be  deemed  hsrah  and 
uuconsdonable,"  and  after  commenting  on  the  word 
harsh,  says:  "  With  regard  to  the  rate  of  interest,  I 
think  that  the  rate  of  interest  is  excessive  i(  it  be 
extraordinary,  such  aa  much  higher  than  10  per 
cent.,  or  even  lees  on  a  reasonably  safe  security,  and 
if  an  excessive  rate  of  interest  be  obtained  merely 
through  the  folly  or  weakness  of  the  borrower  or  hia 
urgent  necessity,  real  or  imaginary,  with  knowledge 
on  the  part  of  the  lender  such  aa  he  mnat  poaaeas, 
then  in  my  opinion  the  traoaocticm  ia  hanh  and 
unoonsoionable."  Now  with  this  atatement  aa  to  what 
is  harsh  and  unoonsoion«ble  I  entirely  agree;  but  there 
is  a  doubt  as  to  what  the  learned  judge  meant  to 
say  aa  to  the  interest.  I  think  he  meant  the 
words  "on  a  reasonably  safe  security "  to  apply 
to  the  words  "much  higher  than  10  per  cent,, '  as 
well  as  to  the  words,  "  or  even  leas."  Tbat  ia  to 
aay,  that  he  meant  if  there  waa  a  reaaonably 
safe  security  10  per  cent,  or  even  less  would  be 
excessive.  In  tae  case  before  him  there  waa 
seoarity.  There  ia,  perhaps,  something  like  a  maiket 
rate  for  1  ani  on  security,  out  I  do  not  see  how  there 
can  be  an}r  rate,  ordinary  or  extraordinary,  for  loana 
on  a  promissory  note  without  aeourity,  and  I  hardly 
think  the  judge  would  have  referred  to  10  per  cent, 
in  reference  to  such  loan*.  One  of  the  difficulties  of 
dealing  with  the  question  of  interest  on  the  footing 
of  what  is  ordinary  or  extraordinary  is  that  the 
efforts  of  the  Legislature  to  assist  borrowera  un- 
doubtedly have  the  effect  of  raiaiog  the  normal  rate 
of  interest.  It  is  a  notorious  fact  that  the  Bill  of  Sale 
Act,  1882,  making  void  bills  of  sale  not  according  to 
a  form  had  the  effect  as  soon  as  a  few  decisions  nad 
bi^n  given  on  it  of  raising  the  normal  rate  of  interest 
on  money-lenders'  bills  of  sUe  from  26  per  cent,  or 
30  per  cent,  which  had  been  about  the  bigbest  before, 
to  00  per  cent.,  which  became  the  regular  rate.  This 
was  pointed  out  by  Gave,  J.,  and  may  easilv  be 
verified  by  a  reference  to  the  reported  cases  on  bills  of 
sale.  Practically,  I  think  any  test  as  to  interest  batng 
ordinary  or  extraordinary  is,  for  theporpise  of  the 
Money-lenders  Act,  out  of  the  qnestion,  except  perhaps 
in  coses  of  loans  ou  seoority.  There  can  be  no  standacd 
rate  on  personal  loans,  and  wherethepartiesareTeason- 
ably  on  terms  of  equality  a  judge  cannot,  I  tbin^  do 
hetter  than  adopt  what  they  thenuelvea  have  agreed 
on,  although,  of  courae,  when  that  is  not  t*<e  case  he 
has  to  adjudge  what  ia  reasonable  aa  beet  he  can 
under  all  the  drcumstanoes.  I  next  oome  to  a 
decision  of  my  own,  Levene  v,  Ortentoood,  reported  in 
20  Times  L.  B.  389,  which  haa  been  followed  in 
Ireland  by  the  Lard  Chief  Juatice  in  a  cue  of  Welh 
V.  Joyce,  [1905]  2  Ir.  Bep.  134.  I  there  held  that  a 
default  clause  uaderat(M>d  by  the  lender  but  not 
nnderstood  by  the  borrow4  made  the  tranaacti(m 
harsh  and  uuconsdonable.  To  that  I  quite  adhere. 
There  may  be  some  difficulty  about  the  word  harsh, 
but  nnoonsdonable  seems  to  me  to  quite  hit  that  case. 
Amongst  the  very  thi/igs  that  the  Act  does  mean  to 
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lit,  and  I  thiak  does  effectually  hit,  are  the  monej- 
lending  traps  for  the  unwary.  I  should  not  hold  60 
per  ueat.  per  aUDUm  to  he  of  itaplf  aeceaaarily 
exceaaive  or  harab  and  UDot>ngcton4blp,  though  of 
coarse  the  circmustanoee  aii^ht  easUy  make  it  so,  nor 
should  I  hold  iutereet  of  Is.  in  the  pouud  per  month 
(which  of  c  lurse  is  6U  per  cent,  per  annum)  to  be 
necessarily  so  eitht-r;  but  if  I  found,  as  would 
most  likely  be  the  ca»e,  that  the  interest  was 
put  into  the  shape  of  Is.  in  the  pntind  per 
month  in  order  to  disguise  it,  and  that  in  fact 
the  borrower  had  not  appreuiated  it,  I  should 
then  hoM  tbat  the  iutirest  was  both  exoeasive  and 
harsh  and  uauoescionable.  In  the  present  cane  there 
was  a  default  clause,  hut  t  tbink  tbe  defendant  quite 
uudfratood  atid  appreciated  ir.  He  was  clearly  con- 
fident in  his  ability  to  pay  and  that  he  would  not 
make  default,  and  wheu  this  cHuse  was  under  dis- 
cussion what  he  said  was  in  substance  that  he  was 
mote  likely  to  waut  to  pay  before  it  was  due  than  to 
get  into  arrear,  sjid  wanted  to  know  what  reduction 
wonid  be  made  in  that  case.  This  case  does  not  seem 
to  me  to  be  at  all  the  s^me  as  Leuene  v.  Greenwood.  I 
would  also  point  out  that  the  Sloney' lenders  Act  does 
not,  as  the^Bill  of  Sale  Act,  16S2,  did.  require  tbat  the 
interest  should  be  rateable  iutereit.  When  a  lo  ui  is 
to  be  for  an  indefinite  time,  of  oourae  the  rate  of 
interest  is  all -import  ant,  hut  where  the  loan  is  for 
a  definite  period,  repayable  by  instatmeut'i  or  other- 
wise, I  do  not  think  the  fcorrowpr  genrrally  cares  Tery 
muoh  what  the  rate  of  interebt  on  the  amount  from 
time  to  time  outstandiag,  as  his  instalments  ate  paid, 
works  out  at.  What  he  does  want  to  know  is  how 
much  he  is  to  pay  for  getting  the  accommodation 
which  he  asks,  and  when  a  peruou  of  iaielUgence  and 
business  habits  ascertaitiB  and  understands  that, 
I  am  not  sure  that  it  is  »ery  muterial  whether  he 
understands  the  real  rate  per  atitium  of  the  interest 
or  not.  Assuming,  huwever,  that  he  is  willing  to 
pay  the  sum  asked  of  him  if  or  the  loan  for  a  year, 
he  probably  will  not  he  willing  to  pay  that  sum  for 
the  loan  for  a  mouth  only,  and  consequently  a  default 
clause  not  uaderstood  is  iu  my  opinion  a  trap. 

I  have  now  gonetlirongh  all  the  cases,  and  ihecon* 
elusion  at  which  I  arrive  is  that  tbe  judge  is  entitled  to 
consider  amongst  "  all  the  circumstances  of  the  owe  " 
tbe  fact  that  the  borrow«r  thoroughly  understood  the 
transaction,  and,  without  any  luiiirepresentatiou  or 
any  pressure  other  than  the  mere  request  to  pay  so 
muon  interest,  Tolnntarily  agreed  to  pay  it,  and  I 
myself  think  that  when  the  judge  finds  those  to  he 
the  facts  he  ought  to  find  that  the  interest  which  the 
man  so  agiees  to  pay  is  reasonable,  and  theref<  <re  not 
excessive  within  the  meaning  of  the  Act,  and  I  do  so 
flod.  I  think  I  ought  to  add  tbat  this  view  of  the  Aot 
iu  no  way  interferes  with  its  operation  in  all  the  oasei 
t  >  which  it  was,  as  Vaugbsn  William?,  L.JT.,  pointed 
out,  really  meant  to  apply.  Whenever  the  borrower 
is  in  such  a  state  that  his  agreement  oaunot  be  taken 
as  a  tejt  of  what  is  reasonable— when  be  is  ignorant, 
wbt^m  advantage  is  taken  of  him,  or  when  hii 
necessities  are  such  that  he  pract  cally  has  no  free 
will  —there  is  no  difficulty  in  applying  the  Aot,  and 
jiidge«  are  not  likely  to  hesitate  to  apply  it.  I  ought 
fnrtber  to  say  that  if  in  this  ease  I  found  that  the 
defendant  had  from  the  first  intended  not  to  pay  the 
interest  ooutracted  for,  but  meant  to  lay  a  trap  for 
the  money-lender  and  take  hia  money,  and  then, 
when  he  had  repaid  by  instalment*  the  amount  of 
actual  money  received,  to  set  up  the  Money-lenders 
Act  and  claim  to  be  relroTed  from  payment  of  the 
interest  contracted  for,  I  should  hold  that  that 
conduct  also  would  be  a  circumstaoce  which  I  ought 
to  take  into  consideration,  and  that  I  ought  to  hold 
in  that   case  that  it   waa   most  reasoname   that  he 


should  pay  what  he  contracted  to  pay.  He  ma,  to 
use  Taugh^n  WithamB,  L.J. 'a,  expression,  in  a  position 
to  bargain  on  terms  of  equality  with  tbe  moneys 
lender.  Tbe  very  able  argument  of  the  defendant's 
counsel,  Mr.  Napier,  was  baaed  mainly  on  the  abtenee 
of  risk  by  reason  of  the  defendant'^  ability  to  pay.  If 
it  were  the  case,  which  I  am  afraid  often  happens,  of 
a  borrower  yielding  to  pressure  put  upon  him  by  a 
money-lender  taking  advantage  of  his  necessitiea,  ! 
should  not  say  that  the  mere  fact  of  bis  knowing  of 
the  Money-lenders  Act  and  intending  to  try  and  get 
tbe  benefit  of  it  to  relieve  him  of  some  part  of  what 
he  had  under  pressure  agreed  to  would  disentitle  h'm 
to  that  reUef ;  but  for  a  man  in  the  position  ihii 
defendant  was  to  take  the  loan  on  the  plaiutiS's  terms, 
apply  the  money  for  the  purpoae  for  which  he  wanted 
it,  and  then  turn  round  and  say  that  he  would  not 
pay  the  agreed  price  of  the  accommodation  because  it 
was  excessive,  is  a  very  different  case,  and  I  should 
have  no  hesitation  in  sayiog  that  as  against  him  it  wsi 
not  excessive.  I  have  already  said  that  I  was  not 
prepared  to  find  that  this  was  the  true  explanation 
of  this  defendant's  conduct,  but  rather  aisume  that  ha 
is,  as  be  appeared  to  be,  a  respectable  man  who  would 
not  so  act,  I  have  basted  my  judgment  in  this  case  on 
the  grouiid  that  the  interest  must  in  the  special  oir- 
cumstauces  of  this  case  he  adjudged  to  be  reaaeoahlci 
and  therefore  not  exoeesive .  but  I  must  add  that  I  an 
quite  unable  to  see  h  iw  on  the  facte  the  tranaaotion  can 
possibly  be  said  to  be  harsh  and  unconscioiiable. 
Whatever  may  come  within  the  true  meaning  of  thoie 
words  as  used  iu  the  Act,  they  certainly  do  refer  in 
some  way  to  the  conduct  of  the  money-lender,  Hrrt 
all  he  did  was  to  name  his  price  for  a  loan  without 
security  to  a  man  whom  he  did  not  know,  depending 
only  on  his  personal  aaaurance  that  he  bad  meaut  to 
repay,  with  auch  corroboration  as  seeing  the  style  in 
which  be  lived  and  the  furniture  and  pictures  which 
he  claimed  to  be  bis,  afforded.  That  price  tOe 
borrower,  without  being  in  any  really  pressing 
necessity,  immediateiy  agreed  to  give  without  any 
bargaining  or  remonatranoe,  merely  askiug  ost 
queation  and  getting  a  satisfactory  answer.  Kven  if 
the  price  asked  was  nigher  than  would  be  expected  to 
be  agreed  to  between  two  parties  bargaining  on  equal 
terms,  why  is  the  mere  proposal  of  tbe  terms  harsh 
and  unconscionable  f  I  fait  to  see  tbat  it  is.  I  there- 
fore give  judgment  for  the  plaintiffs  for  the  £63  tOs. 
I  do  not  give  any  interest,  as  the  last  ins' al mentis 
only  just  due,  but  I  do  give  High  Court  costs.  If  the 
defendant  desires  a  stay  be  can  have  it  on  paying  ths 
money  into  oourt, 

SoUcitors  for  the  plaintiff,  Whitt  de  Co, 

Solicitor  (or  the  defenduit,  IT.  S.  Croolut. 
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LUNAOT. 


ILunacs. 

(Collins,  M.B.,  and  VaaghanN 

WiUianu,  Romer,    Stirliog,  (  >_  -i  .» 

CozeM-Hardy,  and  Moulton,  (  ^^'^  ^"• 

L.JJ.)  ; 

In  re  S.  S.  B.  (a.) 

Lunatic —  Lunatic  not  to  found —  Tenant  for  life  of 

ttttled  land — Person  appointed  to  exercise  poteert  of 

committee — Power  of  sale — Lands  Clauses  Act,  184S 

(8*9  Vict.  e.  18),  t.  1— Settled  Land  Act,  1882  (45  & 

46  Viet.  c.  38),  ««.  3,  53,  62— Lunacy  Act,  1890  {53  <t 

54  Viet.  c.  5),  ss.  116,  120,  128. 

The  court  has  no  power  to  authorize  the  person  who  has 

letn  appointed  by  the  Judge  in  lunacy,  under  section 

116,  sub-section  2,  of  the  Lunacy  Act,  1890,  to  exercise, 

as  regards  the  ettate  of  a  person  of  unsound  mind  not  so 

found  by  inquisition,  such  of  the  powers  of  the  Act  as  are 

made   txerHsable  by  the  committee  of  the  estate  of  a 

person  of  unsound  mind  so  found  by  inquisition,  to  sell 

land,  of  which  the  person  of  unsound  mind  is  tenant  for 

life,  either  under  the  Lands  Clauses  Act,  1845,  or  under 

the  Settled  Land  Ad,  1882. 

In  re  Baggs,   [1894]   2   Ch.  416a,  approved    and 
followed. 

Appeal  from  an  order  of  Master  Ambrose,  K.C., 
one  of  the  masters  in  lunacy  in  chambers. 

On  the  25th  of  June,  1901,  an  order  was  made 
under  section  116  of  the  Lunacy  Act,  1890,  which, 
after  reciting  that  it  had  been  established  to  the 
satisfaction  of  the  master  that  S.  S.  B.,  though  not 
lawfully  detained  as  a  lunatic  nor  so  found  by 
inquisition,  was  through  mental  infirmity  arising 
from  age  incapable  of  managing  his  affairs,  ordered 
that  his  wife  and  nephew  should  be  and  they  were 
thereby  authorized  to  exercise  at  regards  the  estate 
of  B.  8.  B.  the  powers  of  a  committee  of  the  estate  as 
in  the  case  of  a  person  of  unsound  mind  so  found  by 
ioqni»ition.  These  two  persons  are  hereinafter  called 
the  " guon- committee"  or  " receivers." 

S.  8.  fi.  was  tenant  for  life  of  certain  land  which 
was  settled  by  the  will  of  his  grandfather  in  1840. 
The  Great  Northern  Bail  way  Co.,  xmder  the  powers 
of  a  special  Act  which  incorporated  the  Lands  Clauses 
Act,  1845,  gave  notice  to  treat  for  a  part  of  the  land 
of  which  8.  S.  B.  was  tenant  for  life.  The  amount  of 
compensation  was  duly  assessed,  and  the  question 
arose  whether  the  ^uMi-committee  could  make  a  title 
to  and  sell  the  land.  The  muut-committee  accord- 
ingly applied  to  the  master  m  lunacy  for  an  order 
that  they  might  be  at  liberty  in  the  name  and  on 
behalf  of  8.  8.  B. — (1)  to  exercise  with  respect  to  the 
land  comprised  in  the  notice  to  treat  the  power  of 
sale  conferred  on  a  tenant  for  life  by  section  7  of  tde 
Lands  Clauses  Act,  1845  ;  and  (2)  with  that  view  to 
nominate  in  his  name  and  on  his  behalf  an  able 
practical  surveyor  pnrsoKnt  to  section  9  of  the  Act ; 
or  (3)  that  they  (as  the  parties  for  the  time  being 
entitled  to  the  receipt  of  rents  and  profits  of  the  lands 
in  question)  might  be  at  liberty  in  their  own  names 
to  exercise  the  power  of  sale  'conferred  by  section  7, 
and  to  nominate  an  able  practical  surveyor. 

The  mister  held  that  he  had  no  jurisdiction  to 
make  the  order. 
The  jtMut-oommittee  appealed. 

A,  Adams,  for  the  appellants. 

The  argpiments  and  the  relevant  statutory  enact- 
ments are  fully  dealt  with  in  the  judgments. 

Cur.  adv.  vult. 

(a.)  Reported  by  W  F.  Bakry,  Esq.,  6arrisl«r-at- 
Law. 


April  10.— CoiiiKS,  M.E.,  read  the  following  judg- 
ment :  The  question  in  this  case  is  whether,  where  a 
tenant  for  life  of  settled  lands  is  a  lunatic  not  so  found 
by  inquisition,  the  court  can  authorize  the  juati-com- 
mittee  to  carry  out  a  sale  of  the  settied  Iwds  under 
the  Lands  Clauses  Act,  1845.    I  will  consider  the  case, 
first,  apart  from  section  7  of  the  Lands  Clauses  Act, 
1845,   under  the  Settled  Land  Act,  1882,  and  the 
Lunacy  Act,  1890.    The  method  of  legislation  adopted 
as  to  the  execution  of  powers  vested  in  persons  of 
unsound  mind  but  not  found  by  inquisition  to  be 
lunatics  has  had  the  effect  of  raising  a  number  of 
puzzles  for  the  decision  of  the  courts  which  have  had 
to  deal  with  this  branch  of  the  law.    The  result  is 
that  legislation  sufficiently  difficult  in  itself  of  inter- 
pretation has  become  still  more  difficult  by  reison  of 
the  attempts  from  time  to  time  made  by  the  courts  to 
solve  the  questions  presented  to  them.   By  the  Settled 
Land  Act,  1882,  powers  were  conferred  on  tenants  for 
life  as  defined  by  that  statute  to  sell  (section  3)  and  to 
lease  (section  6)  the  settled  land.    In  the  case  of 
persons  of  unsound  mind,  however,  no  provision  was 
made  for  the  exercise  of  these  powers  except  where  the 
lunatic  had  been  so  found  by  inquisition,  in  which  case 
these  po  wers  might  be  exer  cued  by  the  committee  of  his 
estate  under  order  of  the  court  having  jurisdiction  in 
lunacy  (section  62).    The  result,  therefore,  up  to  this 
point  was  that  the  Settied  Land  Act,  1882,  provided  for 
the  case  of  lunatics  so  found  by  inquisition,  but  made 
no  provision  for  persons  not  so  found.    The  next  step 
is  the  Lunacy  Act,   1890 — "An  Act  to  consolidate 
certain  of  the  enactments  respecting  lunatics."    This 
Act,  being,  as  its  heading  imports,  a  consolidating 
Act,  repeals  a  vast  number  of  prior  enactments  and 
forms  a  code  in  itself.    The  metiiod  by  which  it  deals 
with  the  exercise  of  powers  vested  in  lunatics  not  so 
foimd  by  inquisition  is  peculiar,  and  has  been  the 
source  of  much  of  the  confusion  which  has  crept  into 
the    decisions.      Instead  of    enacting   what  powers 
might  be  exercised  on  behalf  of  persons  of  unsound 
mind  not  so  found  by  inquisition,  which  would  seem 
to  have  been  the  simpler  course,  it  provides  by  section 
116  that  the  management  and  administration  pro- 
visions of  the  Act  are  to  apply  to  persons  in  a  number 
of   different  categories,  including  lunatics  so  found 
and  others  not  so  found     It  men  provides  (sub- 
section 2)  that,  in  case  of  any  of  the  above-mentioned 
persons  not  being  lunatics  so  foxmd  by  inquisition, 
"  such  of  the  powers  of  this  Act  as  are  made  exer- 
ciseable  by  the  committee  of  the  estate  under  order  of 
the  judge"  shall  be  exercised  by  such  person  as  the 
judge  may  direct.    The  judge's  powers,  therefore,  to 
authorize  the  jueui-committee  to  act  for  a  lunatic  not 
so  found  by  inquisition  are  measured  by  the  powers 
conferred  upon  him  by  the  Act  itself  to  authorize 
sction  by  the  committee  in  the  case  of  lunatics  so 
found  by  inquisition.    This  compels  us  to  ascertain 
what  the  Act  empowers  the  judge  to  do  in  the  case  of 
a  lunatic  so  found.    This  is  dealt  with,  so  far  as  is 
material    to    this    case,    in    sections    120    and   Vi6. 
Section  120  empowers   the  judge  to  authorize  the 
committee  to  do  a  number  of  acts  described  under 
letters  (a)  to  {I).     These  are  all  acts   on    behalf 
of  the  lunatic  in  h's  own  right.    Section  128  deals 
with  powers  vested  in  the  lunatic  in  the  character  of 
trustee  or  guardian,  and  enables  the  j  udge  to  authorize 
the  committee  to  exercise  them.    In  order  to  invoke 
the  judge's  jurisdiction,  therefore,  to  order  the  quasi- 
committee  to  exercise  the  power  of  sale  as  desired  in 
this  case,  it  must  be  brought  under  one  of  the  heads 
oomprised  in  sections  120  and  128.    Headings  (a)  a-id 
(2)  in  section  120  are  the  ouly  ones  that  seems  to  relate 
to  this  case,  but  (a)  is  inappUoable  as  it  relates  only  to 
the  property  belonging  to  the  lunatic,  which  is  not  true 
of  uie  fee  simple  nere,  and  (2)  is  inapplicable  as  the 
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power  sought  to  ba  escrctied  cannot  be  said  to  b« 
vested  in  the  lunatic  for  bia  own  boaeiit.  Neither  does 
Bection  rj8  cover  the  case,  for  uuleas  In  re  Btiggs, 
[1808]  2  Cb.  -llG/i.,  wfti  wrongly  decided,  thepotrer  in 
question  is  not  vested  in  the  luotitic  in  the  character 
of  trustsB  or  guardian.  The  result  is  that,  though  the 
Settled  Laud  Act  confers  a  power  of  sale  on  the  tetiaut 
for  lite,  it  cannot  in  this  case  be  exercised — first, 
became  the  Act  does  not  provide  f  jr  tbs  exercise  of 
the  power  on  behalf  of  a  lanatic  not  so  found  by 
inquiaitioti  ;  secuadly.hf^causa  that  gap  h%8  not  been 
cured  by  anything  in  the  later  Act.  It  is  not  in  the 
words  of  seation  110,  Bub-section  2,  one  "  of  the  power* 
of  this  Act  made  exercisable  by  the  committee  of  the 
estate."  This,  in  fact,  is  the  decision  in  /«  re  Baijga, 
There  is,  however,  another  deoisioii  of  the  same  court 
in  In  re  A'.,  42  W.  R.  607,  [1894]  2  Ch.  416,  which 
(weina  ditHstilt  to  reconcile  with  that  decision.  In  the 
latter  case  a  pers.^n  of  unaouml  lutud,  for  whoma^uaii- 
oommittee  had  bee  a  appoiuted,  was  tenant  for  life  of 
lands  under  a  settletnent  containing  a  power  enabling 
each  lucccbsive  tenant  for  life  in  p^ssea^ion  to  sell  the 
settled  lands,  and  it  was  hehl  that  the  court  had 
power  under  sectioni  120  and  128  of  the  Act  of  1890 
to  authoiijie  the  sale.  The  only  difl'aring  fact  in  the 
two  cases  is  that  in  In  re  Ua;/gs  the  power  of  sale 
was  conferred  by  the  Settled  Land  Act,  ia  In  re  X. 
by  the  aattlemait  itself.  If  the  latter  ia  right  it 
involvea  two  propositians— (1)  that  the  sectiona  relied 
on  do  cDshle  the  court  to  exercise  a  power  of  sale 
vested  in  a  tenant  for  life,  notwithataudiug  the 
reasons  given  in  In  re  ISarj'/t  for  the  cantrary  con- 
clusion ;  (2)  that  the  reas  jn  why  provEsions  Urns  held 
capable  of  applying  to  the  case  of  a  sale  of  the  settled 
lands  by  the  committee  of  a  lunatic  tenant  for  life 
■were  inapplicable  in  In  re  Bay;/}  must  be  found,  not 
in  the  nature  of  the  provisions  thenia elves,  for  they, 
of  course,  were  identical  in  both  caiea,  bat  iu  the  fact 
that  in  In  n:  Bat/iji  the  power  itself  was  derived  under 
the  Settled  Lind  Act,  and  not  und-sr  settlement.  Or, 
in  other  words,  that  the  Settled  Land  Act  inhibited 
the  exercise  by  the  judge  of  the  power  conferred 
upon  him  by  sections  120  and  128  of  the  Act  of  1890. 
This  inhibition,  if  it  exists,  must  be  found  in  the 
words  of  section  62  of  the  Settled  Land  Act,  1892, 
oonBtrucd  on  the  principle  ixjirettw  nniut  ezehttio 
alierint,  and  the  permission  there  given  to  the  cam- 
mitt^  of  a  lunatic  so  found  by  inquisition  must  be 
oonstrued  as  a  statutory  expression  of  intention  that 
it  shall  be  exercised  by  no  other  person.  Read  in  the 
light  of  such  a  prohibition,  sections  120  and  128  of 
the  Act  of  1890  would  be  limited  to  caaes  where  the 
power  of  sale  waw  derived  otherwise  than  under  the 
Settled  Land  Act,  The  later  case  of  In  re  X,  pur- 
ported not  to  interfere  with  In  re  ISaiiys,  and  it  seems 
to  me  that  the  f  cannot  hi  reconciled  except  upon  the 
line  of  reasoning  above  stated,  although  I  confess  it 
involves  a  somewhat  constrained  ccnatruction  of 
sectiott  62.  There  ia,  however,  another  case  whioh 
must  be  considered  before  it  can  be  decided  that  this 
method  of  recondling  the  aathorities  can  he  adapted. 
That  is  the  case  of  In  re  Salt,  44  W.  R.  14G,  [1896]  I 
Ch.  IIT.  It  was  there  hell  that  the  power  of  leasing 
conferred  on  a  tenant  for  life  by  section  6  o(  the 
Settled  Ijind  Act,  1882,  could  by  an  order  of  ttje 
CJurt  under  olauae  (A)  of  section  120  of  the  Lunaay 
Act,  1890,  hi  exercised  by  the  f/«a3i"-comaaittce  of  a 
lunatic  not  so  found  by  iuqitiaition.  This  decition,  if 
right,  negatives  the  existonca  of  any  prohibition  in 
aaclion  62  of    the  Settled  Land  Act  debarring  any 

Cson  other  than  the  committee  of  a  lunatic  so  found 
inquisition  from  exercising  the  power  of  leasing 
conferred  by  that  statute.  Aa  section  <J2  applies 
ofjually  to  all  powers  conferred  by  the  Bottled  Land 
Vet,  uo  distinction  cai  be  made  so  far  as  that  Act  is 


ooncemed  between  the  power  to  sell  and  the  pow** 
to  lease.  If,  therefore,  the  only  hyiistbeaia  on  which, 
as  it  aeema  to  me.  In  re  Baggt  and  In  re  iX.  can  ba 
reconciled  be  adopted,  In.  re  Salt  cannot  stand.  On 
the  other  hand,  if  we  are  content  to  reject  In  re  X., 
then  there  ia  no  inconsistency  between  In  re  Baggt 
and  In  re  Sail,  and  both  may  ataud.  But  on  do 
hypothesis,  as  it  seems  to  me,  can  all  three  stand 
together.  Lindley,  L.J.,  was  a  party  to  the 
decisions  both  in  In  re  Boffgs  and  in  In  re  A'., 
and  delivered  the  leading  judgment  in  both 
oases,  and  there  ia  a  difflcolty,  therefore,  in 
concluding  that  they  are  irreconcilable.  On  the  othec 
hand,  A.  L.  Smith,  L.  J.,  was  a  party  to  the  decisiona 
both  in  In  re  B'lgg*  and  in  In  re  Salt.  On  the  whole 
I  think  that  the  difficulty  in  adopting  the  hypotbeeis 
which  alone,  as  it  seems  to  me,  can  reconcile  la  r« 
Biiggi  and  In  re  X.  turns  the  scale,  and  that  the 
former  must  be  taken  as  deciding  that  the  po  *er 
could  not  be  exercised  in  that  case,  not  because  it  was 
derived  under  the  Settled  Land  Act  and  was  thereby 
differentiated  from  a  power  drawn  from  any  other 
source,  bat  because  nothing  could  be  found  in  sections 
120  and  128  of  the  Act  of  1890  letting  in  the  power  of 
the  judge  to  authorize  its  exercise.  If  this  is  so.  In 
re  Baggi  and  In  re  Suit  are  harmonized,  but  there  ia 
an  irreconcilable  difference  between  them  both  and 
In  re  X.,  and  we  must  choose  between  them.  There 
is  some  ground  for  thinking  that  the  omission  to 
empower  the  (jMtMf- committee  to  exercise  the  power 
of  sale  conferred  on  tenants  for  life  by  the  Settled 
Land  Act  was  deliberate,  as  Moulton,  L  J.,  points  out 
in  his  judgment,  which  I  have  seen,  and  I  am  of 
opinion,  on  the  whole,  that  the  wissc  course  will  be 
to  follow  In  re  lUggs.  The  poaition  of  the  yuaii- 
committee  is  certainly  no  better  in  relation  to  a  sale 
-under  the  Lands  Clauses  Act  than  under  the  Settled 
L»nd  Act:  see  In  re  Tugwcll,  33  W.  B.  132,  27  Ch.  D. 
309.  It  follows  that  the  court  cannot  authorize  the 
5«n8(*-oommittee  to  carry  out  the  sale, 

Vauoh4.it  Willums,  L.J„  read  the  following 
judgment :  la  my  judgment  the  caurt  in  In  re  Baggt 
decided,  first,  that  neither  tmder  section  62  of  the 
Settled  Land  Act,  1S82,  nor  under  any  other  part  of 
that  Act,  was  any  power  given  except  to  the  com- 
mittee of  a  lunatic  so  found  to  exer<!ise  the  power  of 
aale  veated  by  the  Settled  Land  Act,  1882,  in  a  tenant 
for  life,  and  therefore  did  not  give  this  power  id  the 
case  of  a  tenant  for  life  coming  to  he  a  lunatic  not  so 
found,  but  for  the  protection  of  whose  property  an 
order  had  been  made  uuder  the  Lunacy  Act,  ISiiO,  or 
whose  person  waa  lawfully  detained  as  a  lunatic  not 
so  found,  Ths  fact  that  this  section  62,  which  waa  an 
enabling  and  not  a  prohibitive  section,  only  gave  such 
limited  powers  clearly  did  not  prevent  tbe  Legisla- 
ture by  a  Lunacy  Act  of  later  date  from  extending 
the  right  to  exercise  this  power  of  sale  of  a  tenant  for 
life  under  the  Settled  Land  Act,  1882,  to  peraous 
other  than  the  committee  of  a  lunatic  so  found  by 
inquisition.  The  court,  therefore,  in  In  re  Bagg» 
looked  to  see  if  t^e  Lunacy  Act,  1890,  fave  power  in 
sections  120  and  128  or  otherwise,  la  the  cate  of 
lunatics  not  so  found,  to  the  court  to  order  that  some 
person  other  than  auch  committee  might  exercise  the 
power  of  aale  vested  in  the  lunatic  tenant  for  life  not 
ao  found,  and  came  to  the  conclusion  that  the  Act  of 
1890  gave  no  auch  power,  and  I  think  that  the 
conclusion  in  In  re  Baijg*  waa  absolutely  right.  In 
the  case  of  In  re  A'.,  the  power  of  aale  in  the  tanant 
for  life  was  not  derived  fi^m  the  Settled  Lind  Act, 
1882,  but  from  a  deed  of  aettlement,  and  the  court, 
without  differing  in  any  way  from  the  jadgJieut  in 
In  re  Baggi,  was  able  to  make  the  necessary  order  for 
sale.      Lwtly,  in  the  case  of  In  re  Salt,  the  power 
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aonglit  to  be  exercised  being  gimply  a  leasing  power, 
the  court  found  that  in  respect  of  such  power  section 
120  (A)  of  the  Act  of  1890  gave  power  to  the  court  to 
order  someone  to  exercise  this  leasing  power  for  the 
lunatic,  and  in  respect  of  this  power  of  leasing 
extended  the  limitanon  arising  on  the  construction 
of  section  62  of  the  Settled  Land  Act,  1882.  But  in 
the  case  of  the  power  of  sile  vested  by  the  Settled 
Liand  Act,  1882,  in  a  lunatic  tenant  for  life,  section 
120  did  not  give  this  power  to  the  court  to  order 
someone  to  exercise  the  power  of  sale.  I  find  no 
saoli  inconsiitency  in  these  oases  as  would  prevent  them 
standing  together. 

BoMER,  L.J. — I  have  had  an  opportunity  of 
reading  the  judgment  which  has  been  delivered  by 
the  Master  of  the  Rolls,  and  I  concur  in  it. 

Btibliro,  L.J.,  read  the  following  judgment :  In 
this  case  the  question  is  whether  the  judge  in  lunacy 
has  power  to  authorize  the  receiver  of  the  estate  of  a 
person  of  unsound  mind  not  so  found  appointed  under 
section  116  of  the  Lunacy  Act,  1890,  to  exerdse  the 
power  of  sale  of  that  estate  of  which  that  person  is 
tenant  for  life,  when  it  is  conferred  by  section  7  of  the 
Land  Clauses  Act,  1845.  Section  7  auUiorizes  (amon^t 
other  persons)  tenuits  in  tail  or  for  life,  muned 
women  seised  in  their  own  right,  guardians,  and  com- 
mittees of  lunatics  and  idiots,  to  sell,  convey,  and 
release  ;    and  provides    that  the  power  so  to  sell, 
convey,  and  release  may  be  exercised  by  all  such 
parties,  not  only  on  behalf  of  themselves  and  their 
respective  heirs,  executors,  administrators,  and  suc- 
cessors, but  also  for  and  on  behalf  of  every  person 
entitled  in  reversion,  remainder,  or  expectancy  after 
them,  and  as  to  such  married  women,  whether  of  full 
age  or  not,  as  if  they  were  sole  and  of  full  age,  and 
as  to  such  guardians  on  behalf  of  their  wards,  and  as 
to   such  committees  on  behalf  of  the  lunatics  and 
idiots  of  whom  they  are  committees  respectively,  and 
that    to    the    same    extent   as    such    wives,   wards, 
lunatics,  and  idiots  respectively  oonld  have  exercised 
fhe    same    power    if    they   had    respectively    been 
under  no  disability.    The  effect  of  this  enactment 
appears  to  me  to  be  to  confer  the  power  of  sals 
on  tenants  in  tail  and  tenants  for  life  when  not  under 
disability;  but  as  regards  persons  under  disability, 
whether  of  infancy  or  unsoundness  of  mind,  to  confer 
the  power  on  the  guardian  of  the  infant  or  the  com- 
mittee of  the  person  of  unsound  mind.    The  power 
so  conferred  on  guardians  and  committees  would  be 
available  when  the  infant  or  person  of  unsound  mind 
is  entitled,  not  merely  as  tenant  in  tail  or  for  life, 
but  in  fee ;  in  which  last  case,  of  course,  the  owner, 
if  not  under  disability,  does  not  require  and  has  not 
conferred  upon  him  any  power  under   the  Lands 
Glauses  Consolidation  Act,  1849.    Now  section  116, 
sab-section  2,  of  the  Lunacy  Act,  1890,  confers  on  the 
judgs  in  lunacy  power  to  order  that  such  of  the 
powers  of  that  Act  as  are  made  exercisable  by  the 
committee  of  the  estate  under  order  of  the  judge 
shall    be  exercised   by  the    receiver.      Section    120 
empowers  the  judge  by  order  to  authorize  the  com- 
mittee of  the  estate  of  the  lunatic  to  do  (amongst 
oUiers)    the    following    things :   "  (I)  Exercise   any 
power  or  g^ve  any  consent  required  for  the  exercise 
of  any  power  where  the  power  is  vested  in  the  lunatic 
for  his  own  benefit  or  the  power  of  consent  is  in  the 
nature  of  a  beneficial  interest  in  the  Itmatio."   Section 
128  confers  a  similar  power  on  the  jadg-t "  where  a 
power  is  vested  in  a  lunatic  in  the  character  of  trustee 
or  guardian  or  the  consent    of   a  lunatic    to    the 
exercise  of  a  power  is  necessary  in  the  like  character 
or  as  a  check  upon  the  nndue  exercise  of  the  power." 
If  the  application  before  the  court  is  to  be  granted, 
the  jnrisaiotion  mnst  be  derived  from  one  or  other 


or  both  of  those  sections.  In  each  section  the 
power  spoken  of  is  one  vested  in  the  lunatic,  and 
neither  section  confers  on  the  court  any  authority 
with  respect  to  powers  which  by  stetute  are  vested 
not  in  the  lunatic  but  in  his  committee.  In  my 
judgment,  therefore,  the  judge  in  lunacy  has  no 
jurisdiction  under  section  116,  sub-section  2,  to  order 
that  a  power  which  would  by  stetate  be  vested  in  the 
committee  of  a  lunatic  (if  there  were  a  committee) 
shall  be  exercised  by  the  receiver  of  the  estate  of  a 
person  of  unsound  mind.  For  the  reasons  already 
g^ven  I  think  that  the  power  conferred  by  section  7 
of  the  Lands  Clauses  Consolidation  Act,  1845,  is  not 
conferred  on  a  person  under  disability;  and  in  the 
absence  of  authority  I  should  be  of  opinion  that 
there  is  no  jurisdiction  to  make  the  order  asked  for. 
The  cases  of  In  re  Baggt,  In  re  X.,  and  In  re  Salt  were 
referred  to.  None  of  them  governs  the  precise  case 
before  us,  and  the  reasons  given  for  the  decisions  do 
not  seem  to  be  altogether  in  accordance ;  but  it  is 
plain  ihat  the  vei^  eminent  judges  who  decided  the 
two  later  cases  did  not  intend  to  depart  from  or 
overrule  the  firxt.  In  these  droumstances  I  cannot 
say  that  those  cases  afford  very  clear  guidance  for 
the  decision  of  the  present  case;  but  In  re  Baggt, 
although  decided  with  reference  to  another  statute, 
the  Settled  Land  Act,  1882,  is  (unless  overruled)  an 
authority  against  the  applicant ;  and  I  am  not 
prepared  to  overrule  it.  I  think,  therefore,  that  fhe 
application  must  be  refused. 

Cozens-Habdy,  L.J.,  read  the  following  judg- 
ment: The  question  on  this  appeal  is  whether  it  is 
competent  to  authorize  the  receiver  or  ouon-com- 
mittoe  of  a  person  of  unsound  mind  not  so  found,  who 
is  tenant  for  life  of  a  settled  estate,  to  sell  a  portion  of 
the  property  to  a  railway  company  under  the  pro- 
visions of  the  Lands  Clauses  Consolidation  Act,  1845. 
This  depends  upon  the  true  construction  of  section 
116  of  the  Lunacy  Act,  1890,  taken  together  with 
section  120  and  section  128.  There  is  no  decision 
under  the  Ltmds  Clauses  Act,  but  there  is  a  decitioo, 
in  re  Bagge,  that  the  similar  power  conferred  by  the 
Settled  Land  Act,  1882,  cannot  be  exercised  by  a 
ouost- committee,  and  if  that  decision  is  sound  I  think 
it  mnst  g'jvem  the  present  case.  The  Settled  Land 
Act,  1882,  gives  a  power  of  sale  (section  3)  and  a 
power  of  leasing  (section  6)  to  every  tenant  for  life. 
See  the  definition  of  tenant  for  life,  section  2  (5).  If 
the  tenant  for  life  is  an  infant,  the  powers  of  a  tenant 
for  life  may  be  exercised  on  his  behalf  in  the  manner 
prescribed  in  section  60.  If  the  tenant  for  life  is  a 
Itmatic  so  found  by  inquisition,  the  committee  may  in 
his  name  and  on  his  behalf  exercise  the  powers 
of  a  tenant  for  life  under  the  Act  (section  62). 
There  is  no  provision  in  the  Act  dealing  with 
the  case  of  a  tenant  for  life  who  is  of  unsound  mind 
but  not  so  found,  and  no  provision  is  made  for  the 
exercise  of  the  powers  which  are  conferred  upon  hifa). 
And  in  1882  there  was  no  machinery  available  for  the 
purpose  There  are  no  negative  words  in  section  62. 
Thtt  section  did  not  create  the  powers.  It  only  pre- 
scribed in  a  particular  case  how  the  powers  of  a 
tenant  for  life  who  is  a  lunatic  so  found  are  to  be 
exercised,  l^en  we  come  to  the  Lunacy  Act,  1890. 
Section  116  enables  the  judge  in  lunacy  to  order 
"  such  of  the  powers  of  this  Act  as  are  made  exercis- 
able by  the  committee  of  the  estete  under  order  of  the 
judge"  to  be  exercised  by  the  receiver.  Section  120 
is  uie  material  section.  The  judge  may  by  order 
authorize  and  direct  the  committee  of  the  estate  of  a 
lunatictodoallorany  of  thefollo wing  things:  01an8e(a) 
does  not  help.  It  deals  only  with  a_  sale  of  property 
belonging  to  the  lunatic,  and  not  with  a  sale  of  pro- 
perty of  which  he  is  only  tenant  for  life.    Clause  (A), 
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the  judge  may  authorize  the  oommittee  to  "  execute 
any  power  of  leaaiug  vested  iu  a  lunatic  having  a 
limited  estite  only  in  the  property  over  which  the 
power  exteadu,*'  This  exautly  meets  the  ciae  of 
Motion  6  of  the  Settled  Laud  Aot,  1SS2 ;  and  Tii  re 
Sail  rightly  dtoided  that  hy  (he  combined  operation 
□f  section  116  and  wcti  u  120  (A)  ihe  receiver  mJKht 
be  authorized  to  execute  a  powdr  of  kasingf,  whether 
a  statntorj  power  or  a  power  conferred  by  the  expreas 
teims  of  the  deed  or  will  creating  the  settlement. 
But  clause  (/i)  is  Umited  to  a  power  of  leasing,  and  it 
■e«ms  to  furnish  a  powerful  argument  against  the 
contention  that  section  120  applies  to  all  powers  under 
the  Settled  Land  Act.  Itiu  a  plain  case  for  the  appli- 
cation of  the  express io  uniue  doctrine.  Clause  (l) 
cannot  apply,  for  a  power  of  sale  giren  to  a  tenant 
for  life  iij  not  a  power  "  vested  iu  the  lunatic  for  bis 
own  benefit."  See  the  observations  of  Rigby,  L.J. , 
in  hi  re.  Salt,  [1896]  1  Ch.,  at  p.  121,  Those  words  sre 
addresstd  to  common  and  well-known  powers,  such  as 
th  1  general  power  frequently  given  to  or  reserved  by  a 
tentint  in  tail  iu  a  resettlement  which  enahlias  him  to 
override  atl  the  limitations  of  the  resettlement.  I  am 
therefore  unable  to  iind  anything  in  ficction  120  which 
enables  a  committee  of  a  lunatic  tenant  for  life  to 
exercise  the  power  of  sale  conferred  on  the  lunatic  by 
the  Settled  Laud  Act,  18t\2.  It  ia  true  tfaat  under 
section  62  of  the  Setlltd  Land  Act,  1SS2,  he  can  sell, 
but  that  is  not  one  of  "  the  powers  of  thia  Act  "—that 
ia,  the  Lunacy  Act,  1890,  made  exercisable  by  the 
committee.  But  then  it  is  said  that  a  power  of  sale 
given  to  a  tenant  for  life  is  a  power  of  sale  vested  in 
a  luuaUc  "  iu  the  character  of  trustee,"  and  that 
section  128  apxilies.  I  cannot  accept  this  view.  It 
is  expressly  repudiated  by  Lindley,  L.J.,  in  In  re 
Sagijs,  and  by  Rigby,  L.J.,  iu  In  re  Salt.  The  result 
is  that  in  my  opinion  the  decision  iu  In  re  llag<j»  was 
sound,  and  ought  to  be  followed.  A  difficulty  has, 
however,  arisen  by  reason  of  the  subsequent  decision 
in  In  re  A'.  In  that  case  it  was  suggested  that  the 
decision  in  In  re  Buyga  depended  upon  the  language 
used  in  section  62  of  the  Settled  Land  Act,  1 8S2  ;  but, 
with  tie  utmost  res^ieat,  I  am  unable  to  follow  this 
suggestion.  It  is  inconsistent  with  the  whole  judg- 
ment of  Lindky,  L,  J.  But  the  decision  of  the  court  in 
In  Tt  X.  cannot,  in  my  opinion,  be  reconciled  with  the 
decision  in  In  re  Biii/gs,  I  can  see  no  grouud  for 
holding  that  a  power  of  sale  cou/eirfd  upon  a  lunatic 
tenant  for  life  by  the  settlement  differs  in  any  material 
respect  from  a  similar  power  of  sale  conferred  upna 
him  by  the  Settled  Land  Act.  In  neither  case  is 
it  one  of  "  the  powers  of  this  Act."  There 
are  many  powers  which  cannot  fairly  be  brought 
wilhin  the  language  of  either  section  120  or 
section  128  ;  e.g.,  a  power  to  jointure,  a  power 
to  raise  portions,  and  the  various  powers  other 
tbais  leasing  powers  conferred  hy  the  Settled  Land 
Act  upon  limited  owners.  This  distinction  was 
reoogpued  by  the  Court  of  Appeal  in  In  re  Earl  of 
S</U,n,  il  W.  B,  ^t),  [1898]  2  Ch.  378.  It  is.  therefore, 
necessBiy  to  choose  which  of  these  two  authorities 
ought  to  be  accepted,  and  I  feel  bound  to  say  that  I 
think  In  re  Bnijgi  is  the  better  decision  and  the  one 
that  ought  to  be  foUowed.  I  am  aware  that  the  more 
convenient  view  would  bo  to  supi>ort  In  re  X,  But 
our  function  is  limited  to  interpretation,  as  distinct 
from  legisla'ion.  It  will  be  for  Parliament  to  enact, 
if  it  thinks  fit,  that  every  power,  whether  conferred 
by  st»tnte  or  not,  which  might  be  exercised  by  a 
luuatic  if  of  sound  mind  may  be  exercised,  with  the 
auttiorily  of  the  judge  in  lunacy,  hy  a  committee, 
and  also  by  a  (xfiii-committee,  I  can  find  nothing  in 
the  present  statutes  to  this  effect.  The  result  is  that, 
in  my  opinion,  the  master  was  right  in  holding 
that    there    is    no   juriscic'ion    to    authcrize    the 


r^uait- commit  tee    to   sell    under  the  Lands  Clause* 

Act. 

MotTLTON,  L.J.,  read  the  following  judgment:  The 
point  r»aed  in  this  caie  ia  very  simply  stated,  We 
have  to  decide  whether  the  receiver  or,  as  he  may  be 
termed,  the  guoei*- committee  of  a  person  of  unsound 
mind  not  so  found  by  inquisition  can  sell  settled 
lands,  of  which  the  luualic  is  the  hfe  tenuit,  to  a 
railway  company  which  has  compulsory  powers  of 
purchase  of  such  lands  under  the  provisions  of  its 
special  Act,  which  incorporates,  in  the  ordinary  way, 
the  necessary  provisions  of  the  Lands  Clausei  Con- 
solidation Act,  IS'lo,  relating  to  such  purcbaaes. 

A  life  tenant,  if  under  no  disability  hy  reason  of  being 
of  unsound  mind,  hat  a  power  of  selUngthe  aettled  Innd 
by  virtue  of  two  statutes — viz.,  (I)  he  has  a  general 
power  of  selling  such  landa  nnder  section  3  of  the 
Settled  Land  Act,  1882 ;  and  (2)  he  has  the  »pecial 
power  of  selling  such  lands  to  parties  anthorisied  to 
take  them  by  a  specif  Act  which  inoorporatea  the 
provisions  of  the  Lands  Clauses  Consolidation  Act, 
1815,  with  reapect  to  the  purchase  of  land  by  agree- 
ment. This  special  power  of  sale  is  given  by  section 
T  of  that  Act. 

In  the  case  of  a  lunatic  ao  found  by  inquisition  no 
difficulty  arises.  Section  63  of  the  Settled  Land  Act 
enables  his  committee  tc  exercise  the  power  on  lua 
behalf,  and  section  7  of  the  Lands  Clauses  Conaolida* 
tion  Act,  1845,  appears  tome,  on  its  true  construction, 
to  give  the  power  of  sale  directly  to  the  committee 
without  even  going  through  the  process  of  conferring 
it  in  the  first  phice  on  the  lunatic  and  then  empowering 
the  committee  to  exercise  it  on  his  behalf.  Bat  both 
these  statutes  are  of  earlier  date  th^n  the  Lrinacy 
Act,  1890,  and  thus  make  no  reference  to  the  qaaai' 
committees  of  persons  of  ansoand  mind  not  so  found 
by  inqtnaition.  It  is,  therefore,  to  the  provisions  of 
ttiis  last  mentioned  Aot  that  we  must  look  for  any 
authorization  for  the  exercise  of  either  of  thes«  powers 
of  sole  by  fua^gi-committeea. 

These  f^ucuii -committees  are  appointed  under  the 
provisions  of  aection  116  of  the  Lunacy  Act,  1890, 
which,  after  enumeratiug  various  classes  of  persons  of 
unsound  mind  not  so  found  by  inquisition,  providea 
with  regard  to  them  by  sub-seclion  2  that  ''  snob  of  the 
poivers  of  this  Act  as  are  made  exercisable  by  the 
committee  of  the  estate  under  order  of  the  judge 
shall  be  exercised  by  such  person  in  such  manner  and 
with  or  without  security  as  the  judge  may  direct." 
Wo  have  therefore  to  ascertain  what  powers  of  that 
Act  are  made  exercisable  by  the  committee  of  the 
estate  of  a  lunatic.  These  powers  are  set  ottt  in 
sections  120  and  128.  The  latter  concerns  only  tbow 
cases  in  which  a  power  is  vested  in  a  lunatic  in  the 
character  of  trustee  or  guardian,  or  in  which  his 
consent  is  necessary  in  a  like  character.  The  section 
which  deals  directly  with  dealings  with  property  that 
belongs  to  him  or  in  which  he  is  interested  is  section 
120.  The  case  of  sstle  is  dealt  with  first.  Sub-section 
(a)  empowers  the  committee  to  "sell  any  property 
bslonging  to  the  lunatic."  These  worda  are  obviously 
too  narrow  to  include  land  of  which  he  is  only  the 
life  tenant.  Is  the  omission  intentional  and  effective, 
or  can  we  supply  the  missing  powers  from  some  of 
the  other  sub- sections  ?  Ttiat  the  omission  waa 
intentional  can  hardly,  I  think,  be  doubted.  The 
power  of  sale  by  a  Hfe  tenant  nuder  section  3  of  the 
Settled  Lud  Act,  1 882,  was  so  well  known  and  SO 
constantly  put  into  operation  that  it  ia  impossible  that 
the  omission  of  words  which  would  include  it  (lach, 
for  instance,  as  "or  in  which  he  is  interested,"  or 
"  of  which  he  has  the  power  of  sale  ")  canld  be  per 
incuriam..  Moreover,  an  examinatioa  of  the  stlMe- 
quent  sub*«ections  of  section  120  shows  that  the  draft»> 
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man  had  lection  3  of  the  Settled  Land  Act,  1882, 
before  him,  and  that  he  expressly  g^ve  to  the  com- 
mittee other  of  the  powers  given  to  the  tenant  for 
life  br  that  section.  Thus  snb-section  (6)  of  section 
120  of  tiie  Lunacy  Act,  1890,  is  evidently  taken  from 
■nb-seotions  (iii.)  and  (iv.)  of  section  3  of  the  Settled 
Lvid  Act,  1882,  the  Iwgaage  bein^  in  its  essentials 
identical.  Here  we  find  a  power  g^ven  to  the  com- 
mittee extending  not  only  t  <  property  "  belonging  to 
the  lunatic,"  but  also  to  property  "  in  which  he  is 
interested."  Snb-section  (ii)  of  section  3  of  the 
Settled  Land  Act,  1882,  however,  which,  like  sub- 
section (i.)  relates  to  the  power  of  sale  (in  this  instance 
mainly  to  copyholds),  nas  no  oorrespondipg  snb- 
section  in  section  120  of  the  Lunasy  Act,  1890. 
Fnrtt  er,  we  find  that  by  sub-section  (A)  of  the  last- 
mentioned  section  the  whole  of  the  powers  of  leasing 
property  in  which  the  lunatic  has  only  a  limited 
estate  (i.e.,  powers  such  as  are  given  by  Fart  IV.  of 
the  Settled  Laud  Act,  1882)  are  transferred  to  the 
committee.  There  can  hardly  be  a  doubt,  therefore, 
that  in  sub-section  (a)  the  Log^lature  intention- 
ally restricted  the  empowerment  of  the  committee 
in  the  case  of  sale  to  property  belonging  to  the 
lunatic  to  the  exclusion  of  property  in  which  he 
bad  only  an  interest  which  gave  him  a  power  of 
■ale. 

The  next  question  is  whether  we  can  find  in  any 
of  the  other  sub-sections  something  which  supplies 
this  omission.  It  is  snggected  that  the  lang^ge  of 
snb-section  {I)  is  broad  enough  to  do  this.  If  that 
sub-section  stood  alone  there  would  be  much  to  say 
for  this  view.  But  we  have  to  construe  section  120  as 
a  whole,  and  it  is  di£Scult  to  accept  a  construction 
which  would  mi^e  sub-section  {h)  absolutely  and 
even  formaUy  superfluous,  and  would  render  inex- 
plicable the  insertion  of  the  important  words  "  or  in 
which  he  is  interested  "  in  sub-section  (&),  which  place 
it  in  such  marked  contrast  to  sub- section  (a).  Evpn 
without  the  authority  of  any  decisions  of  this  court  to 
g^de  me  I  should  have  come  to  the  conclusion  that 
in  its  present  collocation  sub-section  (I)  must  receive 
a  more  limited  construction,  and  uutt  the  powers 
therein  referred  to  are  of  a  different  type  to  the  powers 
over  settied  land  given  to  tl>e  tenant  for  life  by  the 
Settied  Land  Act,  1882. 

The  other  suggestion  is  that,  so  far  as  the  property 
in  the  settied  land  is  not  in  the  lunatic,  he  is  in  the 
position  of  a  trustee  fur  those  interested,  and  that 
therefore  the  committte  has  power  to  sell  their 
interest  imder  section  128  of  the  Lunacy  Act,  1890. 
This  contention  is  eought  to  be  supported  by  section 
63  of  the  Settied  Land  Act,  1882,  which  provides 
that  in  relation  to  the  exercise  by  himself  of  any  of 
the  powers  of  that  Act  the  tenant  for  life  shall  be 
deemed  to  be  in  the  position  of  a  trustee  for  the 
parties  interested.  The  power  of  sale  is,  therefore, 
sought  to  be  divided  into  two  parts — viz.,  (1)  the 
power  of  selling  his  life  interest  which  is  justified  by 
section  120  (a),  and  (2)  the  power  of  sale  of  the 
remaining  interests,  wluch  is  sought  to  be  justified  b^ 
section  128.  It  seems  to  me  most  improbable  that  if 
the  Legislature  had  intended  to  give  to  the  committee 
this  power  of  sale  of  property  of  which  the  lunatic  is 
life  tenant  it  would  have  done  so  in  a  way  so  round- 
about and  unnatural,  or  that  it  would  have  spoken  of 
the  power  of  sale  of  the  settied  land  as  a  power 
"vested  in  a  lunatic  in  the  cha'acter  of  .trustee." 
These  ingenious  attempts  to  supply  what  is,  to  my 
mind,  so  clearly  an  intentional  omission  do  not,  in  my 
omaion,  aooord  with  the  canons  of  sound  construction 
of  statutes,  and  even  if  I  had  do  authority  to  guide  me 
I  should  aooapt  the  interpretation  that  I  consider  the 
more  natural  one — viz.,  that  those  sections  of  the 
Lunacy  Act,  1800,  do  not  give  the  committee  the 


pover  of  selling  settled  land  which  is  vested  in  the 
lunatic  by  the  Settled  Laud  Act,  1882. 

But  there  is  express  authority  on  the  poin*'.  The 
court  in  the  case  of  In  re  Daggt  had  before  it  the  pre- 
cise question  which  id  ra'sedin  the  present  case,  so  far 
as  it  relates  to  the  powers  given  by  the  Settled  Luid 
Act,  1882.  All  the  arguments  pressed  upon  us  were 
there  urged,  but  the  court  unanimously  came  to  the 
conclusion  which,  as  I  have  su  ],  appears  to  me  to  bs 
the  right  one.  That  they  d>d  so  is  expressly 
rec-^gcized  in  the  case  of  In  re  Salt,  and  Rigby,  L.J., 
there  states  that  he  would  have  oonsidered  himself 
bound  by  and  would  have  followed  ihe  decision  of  the 
court  in  In  re  Baggt  had  the  point  in  that  case  been 
the  same.  I  agrte  with  him  in  thinking  that  this 
court  would  be  so  bound,  so  that  the  view  which  I 
hold  t3  be  correct  as  a  matter  of  construction  I  also 
hold  as  having  been  decided  to  be  the  right  view  by 
a  decision  which  is  binding  upon  me. 

The  real  difficulty  in  this  case  arises  from  the 
decision  of  the  court  in  the  case  of  /»  re  X.  There 
the  court  (two  members  of  which  were  parties  to  the 
judgment  in  In  re  Baggt)  had  before  them  the  case 
of  a  lunatic  not  so  found  by  inquisition  who  was  the 
life  tenant  imder  a  settiement  which  gave  to  him  as 
such  life  tenant  the  power  to  sell  the  settied  land  with 
the  written  consent  of  the  trustees.  They  held  that 
this  differed  from  the  case  of  In  re  Baggs,  and  that  the 
Lunacy  Act  1890,  ss.  120  and  128,  enabled  the  judge 
to  permit  the  receiver  to  exercise  the  power  of  sale. 
I  do  not  myself  see  the  materiality  of  the  distinction 
that  the  power  of  s«le  of  the  se'tied  land  was,  in  that 
case,  vested  in  the  lunatic  by  a  settlement,  whereas  in 
In  re  Baagtit  was  vested  in  the  lunatic  by  section  3  of 
the  Settled  Land  Act,  1882,  and  if  that  point  were 
before  us  it  would,  in  my  opinion,  requite  careful 
consideration  before  we  could  come  to  the  conclusion 
that  the  distinction  was  materiaL  But  it  is  clear  that 
the  court  thought  it  was  so,  and  it  was  on  this 
grround,  and  on  this  ground  alone,  that  they  decided 
the  case.  They  showed  iko  intention  to  dissent  from 
the  decision  in  In  re  Baggt,  bnt  rather  to  afSrm 
it.  This  decision,  therefore,  does  not  justify  us 
in  departiog  from  the  clear  and  unmistakable 
principle  laid  down  by  the  court  in  that 
case.  I  may  say  that  I  cannot  believe  that  the 
court  in  deciding  In  re  X.  gave  to  section  62  of 
the  Settled  Laud  Act,  1882,  a  prohibitive  force 
limiting  the  power  to  committees  to  the  exclusion  of 
giuwt-committees  on  the  principle  of  expretsio  uniut, 
&c.  This  principle  can  only  apply  to  matters  as 
existing  at  the  date  when  the  exprettio  takes  place, 
and  at  that  date  the  ofBce  of  juost-committee  did  not 
exist. 

So  far  I  have  dealt  with  the  power  of  sale  g^ven 
by  the  Settied  Land  Act,  1882.  The  case  of  section  7 
of  the  Lands  Clauses  CJonsolidati  in  Act,  1845,  is  still 
clearer.  Even  if  we  assume  that  the  p.iwer  of  sale  is 
vested  by  that  section  in  the  lunatic,  the  restriction 
of  the  powers  of  sale  under  section  120  to  the  case  of 
property  belonging  ♦o  the  lanatij  applies  equally, 
and  there  is  still  less  ground  for  argning  that  the 
power  or  any  part  of  it  comes  under  section  128. 

I  am  of  opinion,  therefore,  that  the  law  as  it  at 
present  stands  does  not  authorize  making  an  order 
that  a  gtiaai'-committee  shall  sell  lands  of  which  the 
lunatic  is  life  tenant. 

Appeal  ditmitttd. 

Solicitors  for  the  appellant,  Parton,  Let,  A  Co. 
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CouKT  OP  Appeal.        Is  as  Jaoksoit  asd  HACKir'i  CoifTRAor.— Iet  rs  Moobs. 


HiOH  Court. 


Court  of  fltitiral, 


Prom  Chan.  Div,  I 

(Collins,  M.R.,  aud  Homer  and  [ 

Cozcng-H«rdy,  L.J  J.)  I 


¥ch.  0.  6. 


/»  re  Jaoksox  and  Hadex's  Contract,  (a.) 

Fonrfor  ot(t(  piirchtutr—  Condition  of  aah — Sight  of 
rescwiDn — MMe$crt'ption — Right  of  eeinpcniatimi. 

An  arbitrary  power  to  rt»tind  a  tontract  of  iiile  it  w>t 
given  hy  a  eondiiiort  thai  (jii'tt  a  riijht  tu  reiditd  in  the 
evmi  cf  tht  purthmer  insi'ttiiiff  on  an  ohjtetimt  or  requi- 
titicn  as  to  title,  with  ly/u'cA  the  vtndtrr  is  timihle  or 
unwilling  to  tomplt/  on  the  ground  of  exptnae,.  Thtre 
must  be  a  rtaiomilik  gronnd/nr  the  nercise  cf  the  fiototr. 
So  where  a  condition  of  mlt  providtd  that  the  tale  shall 
not  be  annulled  by  reason  of  any  error,  misstatement,  or 
omission  in  the  particulars,  but  that  they  shall  form  tht 
subjed  of  compensation,  the  purchaser  wilt  be  entitled  to 
compensation  should  the  purliculars  give  a  description  rf 
the  land  that  would  ijiclude  the  minerals  and  mines 
ttnder  it,  the  fact  that  the  ntinesand  minerals  are  excepted 
being  well  knotmi  to  the  mnJvr, 

Bowman  v.  Hyland,  (1878)  26  ff.  R.  877,  8  Cli.  D. 
588,  explained. 

Decision  of  BucUey,  J.  (53  If.  R.  428,  [19(15]  1 
Ch.  003),  affirmed. 

This  was  an  sppeal  from  a  juilgmeut  of  Buckley,  J. 

The  facts  w^re  as  follows  : 

The  TO  odor  contracted  to  sell  to  the  pUMlmaer  certaia 
house  property,  and  gave  such  a  description  of  the 
property  that  the  mines  and  minerals  under  it  would 
Da  iucluded. 

One  clause  of  the  contract  provided  that  if  the 
purfhaaer  ibould  "insist  on  any  objection  or  requi- 
sition as  to  title  or  evidenee  of  title  which  the  vendor 
shall  be  unable,  or,  on  the  ground  of  expense,  shall 
decline  to  remove  or  comply  with,  then  .  .  .  the 
vendor  shall  be  at  liberty  by  notioe  ...  to 
rescind  the  contract." 

By  another  clause  it  was  provided  that  no  error,  tnia- 
statement,  or  omission  ia  the  particulars  should 
"annul  the  sale,  but  should  form  the  subject  of 
compensation," 

The  abstract  of  title  showed  that  the  mines  and 
minerals  were  reserved  to  the  grantor  in  a  convey- 
aiiee  made  to  the  vendor's  predecessor  iu  title  in  the 
year  1854,  and  the  fact  of  the  reservation  was  weU 
known  ia  the  district  wherein  the  property  lay,  but 
was  not  known  to  the  purchaser. 

The  purchaser  made  requisition  for  an  abstract  of 
title  lo  the  mines  and  minerals  which  was  not  given, 
but  the  vendor  gave  notice  to  rescind  under  the  above 
clause. 

The  purchaser  then  took  out  a  summons  niider  the 
Vendor  and  Purchaser  Act,  1374,  and  Buckley,  J  , 
held  that  the  vendor  was  not  entitled  to  rescind  and 
that  the  purchaser  was  entitled  to  oompeusiitjon  with 
r«gard  to  the  mines  and  minerals  (53  W.  B.  128, 
[1005]  1  Ch.  603). 

The  vendor  appealed. 

Mark  Ilumtr,  for  the  appellant,  cited  IIepi»-iisttitl  v. 
Hose,  (1884)  31!  W.  B.  30,  51  L.  T.  oSU  ;  U  re  R,vnuz 
and  Edimrdt'  Vontmct,  (1893)  37  SoLIoiTORa'  JouaxAL 
701  ;  ilateson  v.  FUtcher,  (1870)  18  W.  E.  798,  L.  K.  ij 
Oh.  91 ;  Asklurner  v.  Seioell,  40  W.  B.  169,  [1891]  3 
Oh.  40fl ;  In  re  Deighlon  and  Harris'  Vontrael,  4(5  W.  it. 
341,  [1898]  1  Ch.  458;  Hidddl  y.  Simpson,  L  B.  2 
Ch.  102. 

(a.)  Reported  by  Hbjtuy  Stkphkw,  Eg<i.,  B arris t er- 
ftt-Law. 


Altiurj/,   K.C,   end    Whitmore  Richard*,  for  th« 

respondent,  cited  Greaves  y,  ITiVjon,  (1858)  «  W.  R. 
482,  25  Beav.  290;  Bowman  v.  Sifland,  8  Ch.  D. 
588;  Nflth:rpe  v.  Helg^tle.  (1844)  I  Coll  203;  Potrell 
V.   Pomll,  (187.1)  L.  E.  19  Eq.  422. 

CoLUN-s,  M,R.— The  appeal  must  fail.  Buckley,  J.. 
based  his  judgment  on  Boioman  v.  Ugland,  which 
decided  that  a  condition  hke  this  is  not  appli^abU 
where  tin  vendor  h«s  really  no  title  at  all.  It  doa* 
not  appear  to  me  that  linivm-tn  v.  Hylind  is  quits  in 
point,  because  in  this  case  the  vendor  has  title  to  the 
greater  i>att  of  the  subject-matter.  The  case  stands 
on  a  broader  grouud.  Notwithstanding  that  the 
purchaser  has  raised  an  objection  to  title,  it  is  not 
an  objection  that  the  vendor  can  avail  himself  of 
tmder  the  clause  providing  for  rescission.  The  word 
denoting  unwillingness  in  this  condition  of  sale  givi  * 
no  arbitrary  power  to  the  vendor  to  annul  the 
contract.  When  a  vendor  rescii.da  on  the  ground  of 
unwillingness  he  must  show  some  reasonable  ground 
for  unwillingness,  and  he  may  show  that  it  he 
compltea  with  a  requiaidon  he  will  incur  expenses 
that  he  did  not  contemplate,  and  to  avoid  which  h^ 
reserved  a  power  of  rescisjion.  The  misdescription  in 
these  particulars  of  sale  seems  to  me  within  the  clause 
providing  for  compaosation.  The  decision  of  Buckley. 
J.,  must  ba  afHrmcd. 

EoMER,  L.J, — This  appeal  fails.  The  vendor  knew 
that  he  had  no  title  to  the  minerals,  hut  described 
the  property  so  as  to  include  them.  He  thought  the 
purchaser  would  not  bo  misled.  The  rescission  clauM 
cannot  apply  iu  this  case. 

CozBSS-Hardt,  L.,r.— The  vendor  in  this  case  knew 
that  the  minerals  were  reserved  and  not  his  to  sell ; 
he  described  the  property  in  terms  that  iucluded  the 
minerals  and  chaa::ed  the  purchaser's  knowledge  of 
the  facta  as  to  them.  It  ia  unreasonable  that  bo 
should  avail  himself  of  the  rescission  clause  aud 
assert  that  the  purchaser  ia  not  eatitled  to  oonapensa- 
tion  iu  respect  of  the  minerals  under  the  clatut? 
providing  for  compensation  for  misdescription.  The 
appeal  must  fail. 

Solicitors,  Robbini,  Billing,  ifc  Co.f  for  Waldroa, 
Brierley  B^ll ;  Bale,  for  Bar  wards  ife  Co.,  Stourbridge. 


Jljiati  UTourt  of  iDueticf. 


Chan.  Div,        i 
Swinfen  Eady,  J.  J 


ICueliZ, 


fn  re  Moobe, 
Moore  v,    Biao,  (a.) 

Will — SeitJemtnl — Power  of  tale— -  Properly  not  tirigin- 
allg  comprised  in  the  sMlemrnt—  Trustees  for  purposes 
rf  Settled  Land  Acts,  1882  to  ISOQ-SeUUd  Land  Ad, 
1890  (53  it  54  Vict.  c.  69),  s.  16  (i). 

A  trstat<jr  gave  to  the  trusteei  of  hit  teill  a  power  a/ 
sale  in  respect  of  part  of  certain  landt  devised  fry  him. 
lie  also  hequealhed  his  personal  residue  on  trust  to  leii 
'ind  convert  the  samt  and  invest  the  proceeds  in  land, 
which  was  to  he  lub/'tct  to  the  aforesaid  power  of  tak, 
A'o  trustees  for  the  purposes  of  the  Settleil  Land  Arts, 
1682  to  1890.  had  licen  e-rpresely  ctppoiTtted.  Upon  the 
tenant  for  life  contracting  to  sell  the  rnantion'fiome  ami 
Che  land,  as  to  which  no  power  of  sale  had  been  ijivtn. 

Held,  that  the  land  jiurchased  with  the  prottrds  of  the 
residuary  personalty  itias  land  comprised  in  tht  lettk- 

(a,)  Beported  by  F.  HASDraaE  Dautoit,  Biq,, 
Banister-at-Law. 
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tnent  within  the  meaning  of  section  16  (i)  of  the  Settled 
Land  Act,  1890,  and  that  the  trustees  of  the  will  were 
trustees  for  the  purposes  of  the  Settled  Land  Acts,  1882 
to  1890,  o/  such  mansion-house  and  land  by  virtue 
thereof, 

Sommoiis. 

This  sammoiu  was  taken  out  under  section  41  of 
the  Settled  Land  Act,  1882,  for  the  purpose  of  deter- 
mining a  question  arising  in  connection  with  the  will, 
dated  the  16th  of  July,  1880,  of  F.  J.  Moore. 

The  plaintiff  was  the  tenant  for  life  and  also  a 
trustee  of  the  will,  and  the  defendants  were  the 
remaining  two  trustees  of  the  «  ill. 

The  question  to  be  decided  was  whether  the  trustees 
of  the  will  were  also  trustees  for  the  purposes  of  tiie 
Settled  Land  Acts. 

By  his  will  the  testator  devised  certain  lands  to  the 
trurtees  of  his  will  upon  trust  for  X.  Y.  for  life,  with 
remainder  in  trust  for  his  eldest  son  for  life,  with 
remainders  over  in  strict  settlement. 

The  trustees  were  given  a  power  of  sale  in  respect 
of  part  of  these  lands,  but  not  as  to  the  mansion- 
house  or  certain  land  in  the  same  parish  and  also  in 
an  adjoining  parish. 

The  testator  bequeathed  the  residue  of  his  personal 
estate  to  his  trustees  upon  trust  to  sell  and  invest  the 
same,  and  invest  the  proceeds  of  such  sale  and  con- 
version in  land,  which  land  was  to  be  subject  to  the 
aforesaid  power  of  sale. 

No  trustees  of  the  settlement  had  ever  been 
appointed  for  the  purposes  of  the  Settled  Luid  Acts. 

In  188d  the  testator  died. 

Under  the  powers  g^ve n  to  them  by  the  will  the 
trustees  had  purchased  a  considerable  quantity  of 
lard  with  the  proceeds  of  the  personal  estate ;  they 
also  sold  all  the  land  devised  in  respect  of  which 
they  had  a  power  of  sale. 

In  1905  the  tenant  for  life  entered  into  a  contract 
for  the  sale  of  the  mansion-house  and  land  not  subject 
to  the  power  of  sale,  but  the  objection  arose  that 
there  were  no  trustees  of  the  settlement  for  the 
poroses  of  the  Settled  Land  Acts,  which  resulted  in 
the  issue  of  tbe  present  summons. 

T.  A.  Nash,  for  the  pUintiff. — It  is  admitted  that 
the  trustees  of  the  will  are  not  trustees  of  the  settle- 
ment for  the  purposes  of  the  Settled  Land  Acts,  by 
virtue  of  the  Act  of  1882,  but  in  this  case  section 
16  (i)  of  the  Act  of  1890  applies.  By  that  section 
the  persons  (if  any)  who  are  for  the  time  being  under 
the  settlement  trustees,  with  power  of  or  upon  trust 
for  sale  of  any  other  land  comprised  in  the  settle- 
ment, and  subject  to  the  same  limitations  as  the  iMid 
to  be  sold,  are  declared  to  be  trustees  of  the  settle- 
ment for  the  purposes  of  the  Acts  1882-1890,  where 
there  are  for  the  time  being  no  trustees  within  the 
meaning  and  for  the  purposes  of  the  Act  of  1882. 
The  trustees  of  the  will  in  question  come  within  that 
section  of  the  Act  of  1890. 

0,  L.  Ooote,  for  the  defendants. — In  order  to  come 
within  the  meaning  of  lection  16  (i)  of  the  Act  of 
1890,  several  requirements  must  be  satisfied.  Some- 
one must  be  found  who  answers  to  the  description  of 
trostee  for  the  time  being.  The  trustees  must  be 
trustees  of  land,  and  the  land  must  be  originally  com- 
prised in  the  settlement,  and  subject  to  the  same 
umitations.  There  is  a  distinction  observable  in  the 
Act.  Sometimes  the  expression  "subject  to  the  settle- 
ment "  is  found,  and  sometuues  the  expression  "  com- 
prised in  the  settlement. "  The  expression ' '  comprised 
m"  means  "which  is  found  in,"  or  "orig^ally 
comprised  in." 

ff.  B.  Vaisey  held  a  watching  brief  for  the 
pnrohaser. 


SwiKFEN  Eadt,  J.  (after  summarizing  the  pro- 
visions of  the  will). — The  question  to  be  decided  is 
whether  the  trustees  of  the  will  are  also  trustees  of 
the  mansion-house  and  certain  lands  not  subject  to 
the  power  of  sale,  for  the  purposes  of  the  Settled 
Land  Acts. 

_  I  am  of  opinion  that  they  are,  inasmuch  as  I  con- 
sider that  they  come  within  the  meaning  of  section  16 
(i)  of  the  Act  of  1890.  It  has  been  contended  that 
section  16  (i)  does  not  apply,  and  that  the  trustees 
are  not  trustees  for  the  purposes  of  the  Acts,  because, 
although  they  hold  l»nd  subject  to  the  limitations  of 
the  settlement,  it  is  not  land  originally  comprised 
in  the  settlement.  I  cannot  uphold  this  construction 
of  section  16  (i),  as  in  my  opinion  it  is  too  narrow. 
The  land  ptirchased  with  the  residuary  personalty  is 
comprised  in  the  settlement  as  much  as  land  originally 
comprised  in  it.  I  therefore  answer  the  question  in 
the  a£Brmative. 

Solicitors,  Wood,  Bigg,  <fc  Nash ;    Ernest  Bevir,  for 
A.  W,  Vaisey,  Tring. 
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Warrington,  J.  }  ^''^-  ^'  "• 

Lewis  &  Solomb  v.  Cbarino  Cboss,  Euston,  and 
Hampstead  Railway  Co.  (o.) 

Metropolis — Building — Party  structure — Interference — 
Notice — Railway  company — Demolition  of  building  for 
purposes  of  station — London  Building  Act,  1894  (67  & 
58  Vict.  c.  ccxiii.),  es.  5  (31),  90  {l)—Bailaays 
Clauses  Consolidation  Act,  1845  (8  Vict.  c.  20),  ss.  16, 
45— Charing  Cross,  Euston,  and  Hampstead  Bailway 
Acf,  1893  (56  ife  67  Vict.  c.  ccxiv.),  ss.  6,  31. 

A  railway  company  in  the  metropolis  acquired  land 
for  "  extraordinary  purposes"  under  section  45  of  the 
Bailway  Clauses  Act,  1845,  and  for  the  purposes  of  con- 
structing a  station  proceeded  to  demolish  the  building 
standing  thereon  under  the  powers  conferred  upon  them 
by  their  special  Act,  but  without  having  given  to  the 
adjoining  owner  the  notice  required  to  be  given  by  a 
'•building  owner"  by  section  90,  sub-section  1,  of  the 
London  Building  Act,  1894.  An  action  for  an  injunc- 
tion having  been  brought  by  the  adjoining  owner  to 
restrain  interference  with  the  party-wall, 

Held,  that  the  railway  company  were  not  exempted 
either  by  the  terms  of  their  special  Act  or  by  section  201, 
sub-seetion  8,  of  the  London  Building  Act,  1894,  from 
the  provisions  of  section  90,  sub-section  I,  of  the  latter 
Act  as  to  notice. 

Held,  also,  that  no  substantial  interference  with  the 
party  structure  had  in  fact  taken  place,  and  that  there- 
fore the  railway  company  was  not  a  "  building  owner" 
within  the  meaning  of  section  5,  sub-section  31,  of  the 
London  Building  Act,  1894. 

Trial  of  action. 

This  was  an  action  by  the  lessees  of  No.  22, 
Cranboum-street,  in  the  City  of  Westminster,  for  an 
injunction  to  restrain  the  defendant  company  from 
continuing  the  demolition  of  No.  21,  Cranboum- 
street  in  such  a  way  as  to  interfere  with  the  party- 
wall  between  Nos.  21  and  22,  and  the  question  of  law 
turned  upon  whether  the  defendant  company  were 
liable  to  give  the  notice  required  by  the  London 
Building  Act,  1894,  to  the  adjoining  owner  before 
commencing  to  pull  down  No.  21. 

Under  the  provisions  of  the  Charing  Cross,  Euston, 
and  Hampstead  Railway  Act,   1893,  the  defendant 

(a.)   Reported   by  E.   Wavell    RiDaES,    Esq., 
Barrister-  at-La  w. 
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eompimy  were  authoi'izeii  to  ootntruct  a  tube  railway 
riiniung  up  Charing  Cross-rond  and  crossiug  Cfan- 
bunrn- street.  At  the  comet  of  ChariDg  Crosa-road 
and  Cranboum- street  the  railw*y  company  were 
erecting  a  station,  and  for  that  purpose  acqaired  No. 
21,  wbiL'b  waa  situated  outside  the  line  of  deviation 
as  delineiited  ux)on  their  deposited  plan,  by  agreement 
for  "  pxlraordinary  purposos  "  wder  section  io  of  the 
Railways  Clauses  Consolidation  Act,  IbiS. 

The  railway  company  proceeded  to  demolish  Jfo, 
21  without  hav^ing  previously  given  the  statutory 
notice  required  by  section  90  (1)  of  the  London 
Building  Act,  1894,  to  be  given  by  a  "  building: 
own^r  "  to  the  "  adjoining  owner,"  the  "  adjoining 
owner  "  being  ia  tbig  case  the  plaintiiF0,  who  were  in 
poisesNion  of  No.  32,  Cranbnurn- street  under  t,  lease 
from  Lord  Salisbury. 

On  the  13tb  of  January,  190(3,  the  writ  in  the 
aotiou  was  iisued  by  the  plaintiffs  claiming  an 
injunction  to  restrain  the  defendant  company  from 
interfering  with  the  party- wall,  and  damages  for 
interference  »nd  trespass. 

The  action  came  on  for  trial  on  the  7th  of  February, 
and  at  tbe  hearing  it  was  agreed  that  the  question  of 
interference  should  be  taken  for  granted  until  the 
legal  point  with  regard  to  notice  had  bei>n  disposed  of. 

By  sectiou  5  of  the  Charing  Cross,  Euston,  and 
Hampstead  Bail  way  Act  it  waa  provided,  inirr  alia, 
that  the  railway  company  might  make  "  all  necesfary 
and  proper  stations,  platforms,  appro»che«,  passages, 
bridges,  ataira,  subways,  tunnels,  sidings,  shafts,  lifts, 
building  apparatus  .  .  .  deputs,  .  .  .  works. 
Bud  conveniences  "  connected  with  the  railway. 

By  section  31  of  the  same  Act  tbe  company  were 
empowered  to  take  by  agreement  "  for  the  eitra- 
ordinary  purposes  mentioned  in  the  Boilway  Clauses 
Consolidation  Act,  1815,  any  quantity  of  land  not 
exceeding  in  the  whole  five  acres,"  but  nothing  waa  ta 
"  exonerate  the  company  from  any  action,  indictment, 
or  other  proceeding  for  nuisance  in  the  event  of  any 
nuisttuoe  being  caused  or  potmitted  by  them  upon 
any  land"  so  taken,  By  the  sane  section,  "any 
bill  dings  erected  on  any  land  acquired  under  the 
section  (except  suab  buildings  or  parts  of  buildings 
M  might  be  used  for  the  purposes  of  a  station)  were 
to  be  subject  to  tbe  provisions  of  the  Acta  relating 
to  buildings  in  the  metropolis." 

By  section  45  of  the  R-tilwfty  Clauses  Act,  IS  15,  it 
is  provided  that :  "  It  shall  be  Kwful  for  the  company, 
in  addittOD  to  tbe  lands  authorized  to  be  compulaorily 
taken  under  the  powers  of  this  or  the  special  Act,  to 
contract  with  any  party  willing  to  sell  the  same  for 
the  purchase  of  any  Itnd  a '1  joining  or  near  the  rail- 
way up  to  the  prescribed  amount,  afid  for  the 
'  eitraorolinary  purjjosea'  tJierein  specified  " 

Section  16  of  the  sauie  Act  provides  that:  "  Subject 
to  tbe  provisions  and  reatrictiona  in  this  and  the 
Bpecial  Act,  and  any  Act  incorporated  therewith,  it 
snail  be  lawful  for  the  company,  for  the  purpose  of 
constructing  the  railway  or  the  accommodation 
works  connected  therewith  hereinafter  mentioned,  to 
execute  any  of  the  folio  »ing  works,  .  .  .  Ti  oy 
may  do  all  other  acts  neceaanry  for  making,  maintain- 
ing, altering  or  repairing,  eind  using  the  railway," 

By  section  5  {31)  of  the  London  Bnilding  Act, 
1894,  "  the  expression  'building  owner'  means  such 
one  of  the  owners  of  adjoining  land  who  is  desirous 
of  building,  or  snob  one  of  the  owners  of  buUdiogs 
.  .  .  sepaj'at«d  from  one  another  by  a  party -wall 
or  party  atruoture  as  dofs  or  is  desirous  of  doing  a 
work  affecting  that  party-wall  or  patty  structnr«." 

By  section  90  (1)  of  the  same  Act  it  ia  provided, 
ifiter  alia,  that  a  building  owner  shall  not,  except 
with  tbe  consent  of  the  a'' joining  owners  and  occu- 
piers, exercise  any  of  his  rights  under  tbe  Act  in 


relation  to  any  party-wall  or  party  structure  without 
having  two  months  previously  served  on  the 
adjoining  owner  the  party- wall  or  party  structure 
notice  require  1  by  the  Act. 

By  aection  201  {H)  of  tb*)  same  Act  the  following 
buildings,  inttr  alia  are  exempted  from  tbe  operation 
of  Parta  VI.  and  VII,  of  the  Act:  "Any  Imildiug  or 
structure  aitnate  up:in  the  railway  or  station  premises, 
and  used  for  the  purposes  of  or  in  connection  with  the 
traffic  o(  a  railway  company,"  And  also:  "The 
foundatiouB  and  walls  of  buildings  belonging  to  • 
railway  company  ,  .  .  immediately  adjoinisg 
any  railway  or  works  of  a  railway  comnany  and  upon 
land  acquired  under  the  powers  of  an  Act  of 
Parliament." 

Rowdtn,  K.C.,  Cannintiham  Okn,  and  P.  B.  Morlt, 
for  the  plaintiffs. — The  railway  company  are  not 
exempted  by  their  special  Act  from  the  provisions  of 
the  London  Building  Act,  1894,  and  should  have 
given  the  party-wall  or  party  atmotura  notice  required 
by  section  90,  sub-section  1.  Evrn  if  they  are  In 
the  paution  of  a  private  individual  pumhasin^  by 
agreement,  then  Staiidard  Bank  of  Amirica  v.  Stokri, 
26  W.  K.  492,  9  Ch.  D.  68,  shows  that  tbe  Metro- 
politan Building  Acta  form  an  exclusive  oodd 
governing  their  rights  and  obligations  with  regard  to 
adjoining  owners. 

Boik>U,K  (7., and  AtuUit  Cartmdl,  for  the  defendants. 
— Tfie  company  are  exempted  from  tbe  provis^oas  of 
tbe  Metropolitan  Building  Acts  by  section  ^1  of  tbcir 
private  Act,  which  expressly  excludes  "  such  build- 
ings or  parts  of  buildings  as  may  be  used  for  the 
purposes  of  a  station "  ,from  the  op-  ration  of  tht 
Acta.  The  land  in  queation  here,  an  1  the  butldingt 
upon  it,  are  bsiog  used  for  tbe  purposes  of  a  station, 
and  are  therefore  exempt,  and  to  notice  need 
be  given  to  the  adjoining  owner  under  Part  VHI, 
of  the  London  Building  Act,  ISDJ,  Even  if  the 
company  are  not  exempted  by  section  'H  of  their 
private  Act  they  have  power  under  section  10  of  that 
Act  to  demoliih  buildings,  and  they  have  alao  pswer 
u  der  the  t«rma  of  their  special  Act  and  section  4,^  oi 
Railway  Clauses  Act,  1840,  to  acquire  the  l*nd  in 
question,  That  is  snificient  to  free  them  from  the 
provisions  of  the  London  Building  Act,  1891:  City 
and  South  Lnndm  Railiuay  Co,  v,  London  County 
C'oi!«ci7,  40  W.  B.  1G6,  [1891]  2  Q  B.  513;  Londim 
Caantij  Council  V.  Schm.l  Board  /or  L-^niioii,  40  W.  B. 
tiOl,  [1892]  2  Q.  B.  600.  Bven  supposing  wcxaaOt 
S'lcneed  on  either  of  these  grounds,  then  we  say  that 
the  proper  remedy  ia  compensation,  and  not  by  way 
of  [injunction  and  damages:  Kirby  v.  Schn)}  Bo^rd 
/>r  Harrp'iatf,  [1896]  I  Ch.  437,  44  W.  R  Dig.  144. 
We  alao  deny  the  fact  of  substantial  interference 
with  the  {'arty  structure,  but  we  agree  to  postpone 
Ibtt  point  until  tbe  question  of  law  as  to  notice  has 
been  determined, 

0!f^i,  in  reply. — In  all  the  cases  the  defondanta 
have  cited  upon  that  part  of  their  oase  tbe  special 
Acts  have  conferred  express  powers  to  do  something 
inconsistent  with  the  terms  of  a  general  statute. 
What  they  would  have  to  show  to  succeed  upon  that 
point  ia  tdat  they  have  express  power  not  only  to 
demolish  btiildinKS,  but  alao  not  to  give  notice  under 
the  London  Building  Act,  1894,  This  is  shown  olearly 
in  Uclejif/'i  Ritrnl  Council  v.  Crowborottgh  IVat'f  Co,,  48 
W.  K.  68.  [1899]  2  Q.  B.  664,  where  it  was  said  that 
in  order  to  escape  tbe  operaUoa  of  the  goneral  Act 
there  must  be  some  inconsistency  between  tbe  powers 
conferred  by  the  special  Act  and  the  provisions  of  the 
geaerat  Act,  In  the  case  I  have  just  <  i'  !  "  ' .  and 
South    London   Jtiailway  Co.    v.    London  '  tncil 

was  distinguished  upon  that  grouml,     'iivn  ufiug  so, 
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if  in  demolishing  No.  21  they  had  not  affected  the 
party-wall,  then  that  would  have  been  within  their 
powers,  and  no  notice  would  have  been  required. 
fint  if  they  have  affected  the  party-wall,  then  they 
are  subject  to  Part  VIII.  of  the  London  Biulding  Act, 
1894,  and  notice  is  required :  London  County  Council 
•V.  Wandsworth  and  Putney  Oai  Co.,  82  L.  T.  562,  48 
W.  B.  Dig.  120.  As  to  the  point  raised  by  the 
defendants  that  compensation  is  the  proper  remedy, 
and  not  injunction  and  damages,  the  only  case  they 
have  cited  in  support  of  this  contention  is  Kirby  t. 
School  Board  for  Harrogate ;  but  the  City  of  Olatgow 
Union  Railway  Co.  y.  Caledonian  Railway  Go. ,  L.  B. 
2  So.  App.  160,  shows  conclusively  that  there  is 
nothing  to  take  a  purchaser  by  agreement  out  of  the 
obligations  imposed  upon  an  ordinary  owner;  and, 
therefore,  being  purchasers  bv  agreem^'ot  of  land 
outside  their  limits  of  deviation,  in  this  case  the 
defendimts  are  snbjeot  to  those  obligations,  and  to 
the  provisions  of  the  London  Building  Act,  1894. 

WABBnroxoir,  J.— The  question  of  law  to  be  deter- 
mined in  this  case  is  whether  the  defendants  were 
justified  in  pulling  down  No.  21,  Cranbonm-street 
without  givmg  the  notice  to  the  adjoining  owner 
required  by  Part  "VIII.  of  the  London  Building  Act, 
1894,  which  relates  to  the  rights  of  building  and 
adjoining  owners.  The  plaintiffs  are  entitled  under 
a  lease  to  the  possession  of  No.  22,  which  adjoins 
No.  21.  The  defendants,  the  Charing  Cross,  Buston, 
and  Hampstead  Bail  way  Co.,  were  incorporated  by 
private  Act  in  1893,  and  are  authorized  by  that  Act 
to  construct  a  tube  railway  running  up  the  Charing 
Cross-road  and  crossing  Cranboum-street  At  the 
oomer  of  these  roads  the  company  are  constructing  a 
station,  and  for  that  purpose  acquired  No.  21  oy 
agreement  for  "  extraordinary  purposes."  They  have 
puUed  down  No.  21,  and  in  so  doing  the  plaintiffs 
allege  that  damage  has  been  done  to  the  party-wall 
between  Nos.  21  and  22,  and  that  the  defendant 
company  were  only  entitled  to  pull  down  No.  21 
after  giving  the  notice  required  by  the  London 
Building  Act,  1894.  The  question  to  be  deter- 
mined is  whether,  assuming  that  the  defendants 
have  in  fact  done  something  which  would,  under 
ordinary  drcumstancfs,  rf  quire  notice  to  be  given, 
they  were,  having  regard  to  the  special  enactments 
bearing  upon  the  case,  bound  to  give  that  notice  cr 
not.  lit  is  necessary  first  to  consider  what  the  pro- 
visions of  the  various  enactments  relating  t  ■>  the  case 
are.  [His  lordship  here  stated  the  provisions  of  sec- 
tions 5  and  31  of  the  Charing  Cross,  Buston,  and 
Hampstead  Bsilway  Act,  1893,  and  of  sections  16  and 
45  of  the  Railway  Clauses  Consolidation  Act,  1845, 
as  set  out  above.]  It  is  dear  that  the  company  were 
acting  within  their  rights  in  acquiring  the  land  for 
"extraordinary  purposes"  under  section  45  of  the 
Bailway  Clauses  Act,  and  that  they  were  also  acting 
within  their  rights  in  pulling  down  No.  21.  Now,  the 
London  Building  Act,  1894,  consists  of  a  number  of 
parts.  Parts  VI.  and  VII.  reUite  to  the  "  construction 
of  buildings,"  Part  VIII.  relates  to  "rights  of  builiing 
and  adjoining  owners."  It  is  said  that  the  company  are 
exempted  by  section  201  (8)  of  the  London  Building 
Act,  but  that  section  only  exempts  "  station  buildings  ' ' 
from  the  provisions  of  Parts  VI.  and  VII.,  but  not 
from  the  provisions  of  Fart  VIII.  It  is  also  said  that 
the  company  are  exempted  by  the  terms  of  section  31 
of  their  private  Act,  which  exempts  "such  buUd- 
ings  or  parts  of  buildings  as  might  be  used  for  the 
purposes  of  a  station"  from  the  provisions  of  the 
Acts  relating  to  buildings  in  the  metropolis.  It 
seems  to  me  that  this  provision  has  nothmg  to  do 
with  Part  VIIL  of  the  London  Building  Act,  which 
relates  to  the  "rights  of   building  and   adjoining 


owners,"  and  it  refers  to  buildings  to  be  erected  by 
the  company,  and  not — to  what  is  a  totally  different 
thing — to  interference  with  a  party  structure  conse- 
quent upon  the  demolition  of  an  already  existing 
building.  There  is  therffore  nothing  in  the  special 
Act  to  exempt  the  company  from  the  provisions  of 
the  Metropolitan  Building  Acts,  and  it  becomes 
important  to  consider  what  the  effect  of  those  enact- 
ments is  with  regard  to  adjoining  owners.  Their 
effect  was  pointed  out  by  Sir  George  Jessel  in  dealing 
with  a  provision  of  the  Metropolitan  Buildings  Act, 
1855,  which  is  almost  similar  in  terms  to  that  contained 
in  the  London  Building  Act,  1891,  in  Standard  Bank 
of  British  South  Amtrica  ▼.  Stokes,  9  Ch.  D.,  at  p.  73. 
The  result  of  that  decision  is,  that  whatever  rights 
adjoining  owners  in  tbe  metropolis  may  have  at 
common  law,  their  rights  depend  now  upon  the  Metro- 
politan Building  Acts  and  nothing  else.  An  adjoining 
owner  has  the  rights  conferred  upon  him  by  those 
enactments,  but  nothing  more.  The  company  say 
that  they  are  entitled  by  statute  to  demolish  the 
building,  and  that,  if  they  are  doin^  what  a  private 
owner  could  not  do  without  notice,  it  does  not  matter 
in  their  esse,  because  they  have  statutory  authority, 
and  the  proper  remedy  is  compensation  and  not  in- 

i' unction  and  damages.  The  fallacy  of  that  argument 
ies  in  tJds:  that  the  Act  authorizes  them  to 
demolish  buildings,  but  not  to  affect  the  pirty 
stmotnre ;  it  d(.es  not  follow  that  in  demolishing  a 
building  they  need  affect  the  party  structure,  in  fact 
in  this  case  the  company  siy  they  have  not  done  so. 
There  is,  therefore,  nothing  in  the  enactments  to 
exempt  the  company,  and  they  must  be  treated  as  an 
ordinary  owner  of  land  who  is  "  desirous  of  doing  a 
work  affecting"  a  party-wall  or  structure  within 
section  6  (31)  of  the  London  Buildmg  Act,  1894.  Tbe 
result  is  that  the  company  are  bound  to  g^ve  the 
notice  required  by  the  Act. 

[The  point  as  to  notice  having  been  disposed  of,  his 
lordship,  after  hearing  the  evidence,  and  after  a  private 
view  of  the  premises  on  the  morning  of  the  8th  of 
February,  held  that  the  actual  damage  to  the  party 
structure  was  so  slight  as  not  to  afford  a  good 
grcuad  of  complaint  by  the  plaintiffs.  His  lordship 
therefore  prooee led:]  I  held  yesterday  that  if  the 
company  were  "  buildiog  owners  "  within  the  meaning 
of  the  London  Building  Act  it  was  their  duty  to  give 
notice.  I  now  find  ai  a  fact  that  the  company  were 
not  "  building  owners  "  within  the  meaning  of  the 
Act,  because  what  they  have  done  did  not  amount  to 
interference  with  the  party  structure.  This  is  in 
accordance  with  the  views  expressed  by  Sir  George 
Jessel  in  Standard  Bank  of  British  South  America  v. 
Stokes.  In  fact,  what  the  defendants  have  done  is  to 
pull  down  the  adjoining  bnilding  and  not  the  party 
structure.  In  some  trivial  respects,  perhaps,  there 
may  have  been  interference,  but  upon  the  principle 
de  minimis  non  curat  lex  the  court  cannot  regard  it. 
Therefore  nothing  has  been  done  "affecting"  the 
party  structure,  and  there  can  be  no  injunction  or 
damages;  but  having  regard  to  the  fact  that  the 
defendants,  by  denying  the  obligation  to  g^ive  notice, 
intended  to  assert  a  special  right  under  their  Act 
which  they  were  not  entitled  to,  the  action  will  be 
dismissed,  without  costs. 

Judgment  for  the  defendants  accordingly. 

Solicitor  for  the  plaintiffs,  O,  0.  L.  Fry. 

Solicitors  for  the  defendants,  Bircham  &  Co. 
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HlOH  COUBT. 


(Bidley  and  Diirlmg,   JJ.)  J 

SocKUKo  V.  Parker,  (a.) 

AduHtraii'on — Foitd  and  drugi  —  AdaUeratal  milk  — 

Analntia — Comlition  precciUiit — Analyeii  impouiblt 

through   n't  fault  of  tippUeaiii~Stite  0/  Fuod  ami 

Drugs  Ada.  1875  (38  d:  39  Viet.  c.  631,  M.  9,  U,  21, 

22;  and  1S99  (62  ■(;  03  Viei.  c.  51),  «.  21. 

Secliofi  21  0/  the  Salt  of  Food  and  Drugt  Ad,  1899, 

proviila:  "Thejmtket  or  court  referred  to  in  section 

22  0/  tlie  Sfite  of  Fuod  and  Driiyt  Act,  1875,  ihtiU  on  the 

request  nf  eithtr  parlij  tmJtr  that  section  came  an  article 

of  fond  or  drug  it  be  leiil  to  the  CommiBaitners  nf  [nhmd 

Rtuenm  for  analgaii,  and  may,  if  theif  think  Jit,  do  10 

without  any  tuch  request." 

If  through  nofniilt  0/ the  party  sought  to  be  burdened, 
the  analysis  by  the  Ot/mniaioners  of  Inland  Revenue, 
conttmjilaled  by  the  above  stclion,  is  a  mailer  of  impossi- 
bility, the  court  may  conuid  for  an  o/tnce  under  sedion 
9  of  the  Ad  of  1875,  notteithttaiidint)  Ihtit  the  analyii) 
Itas  not  Uea  imde.  The  Commimiontrs  of  Inland 
JUvenue  rtported  th-At  an  e.mmination  of  the  buttle  of 
milk  mbmitkd  /or  analysis  showed  that  the  cork  was 
looie  ami  pnrtions  offtt  and  dried  milk  were  adhering  to 
the  outnide  tf  the  Imtlle  and  the  paper  wrapper,  and  ihtil 
under  these  cirenmat'iaees  a  anti>fad<rry  examination  of 
the  milk  was  not  possible, 

Eetd,  tftat  the  eourt  having  come  to  the  conclusion, 
upon  proper  tuidtnee,  that  the  milk  was  adaUerated,  (fie 
defendant  imt  pruptrly  convicted. 

C&m  stated  by  ouo  of  the  magistmtea  of  tb»  police 
courtB  of  the  niBtropolis. 

On  the  1-1  th  of  April,  190j,  a  coniplaiut  was  pro- 
ferred  by  Tboni*9  P*rker  (liHeiuafter  culled  the 
respondeut)  sgainsfc  Alfred  Buckling  (hereinafter 
oalled  the  appsllaat)  under  section  9  of  the  Sule  of 
Food  and  Druga  Act,  1875.  chiirgiug  the  appellant 
with  having,  on  (he  9th  day  of  April,  sold  an  article  ■ 
of  food,  to  wit,  milk,  whicti  wfts  injnriously  aft'<ai;ted 
in  its  quality,  suhstance,  or  nature  by  being  altered 
by  there  being  !2  per  cent,  less  than  the  prgper  pro- 
portion of  butter  fat,  without  making  diaclosare  of 
the  ulteration  to  the  reipondeut. 

The  following  facts  set  in  the  ca^e  are  material  ; 
Between  10  and  11  o'clock  on  tho  iaid  morning  a 
pint  of  the  said  milk  was  purchased  by  a  Mrs.  Wilkin 
from  a  man  in  the  oppeUaut's  employment.  Such 
milk  was  then  given  to  the  respondent,  who  informed 
the  said  employee  that  he  was  an  inspector  under  the 
Food  and  Drugs  Act  ami  that  the  said  ptJit  of  milt 
had  been  purohastd  for  analysis,  and  that  it  was  his 
intention  to  have  the  same  analyzed  by  the  public 
analyst.  The  resijandent  thereupon,  in  accordance 
with  the  provisions  of  tho  Act,  divided  the  said 
milk  into  three  parts,  «ach  of  which  parts  he 
]ioured  out  into  a  separate  bottle.  He  then 
placed  in  each  of  the  said  bottles  a  cork,  and  upon 
each  cork  the  respondent  placed  a  seal  and  upon 
each  of  tho  said  bottles  ho  also  placed  a  mark.  The 
respondent  deliirertd  ono  of  the  said  battles  to  the 
employee  and  retained  the  other  two  bottles,  one  of 
which  he  subsequently  seat  for  analysis,  the  other  of 
which  he  retained. 

At  the  healing  of  the  said  complait.t  on  the  2tst  of 
May,  1902,  the  uertifioite  of  the  publiu  analyst  was 
produced  to  the  magiitrate  by  the  respondent,  and  the 
said  certificate  ahowed  that  the  sample  subtuitted  to 
the  ssid  analyst  was  deficient  in  butter  fat  to  the 
extent  of  1 2  per  cent,  Ihe  appellant  did  not  require 
that  the  analyst  should  bo  called  as  a  witness. 

(a.)  Beporbfd  by  Maukicb  N.  DftUcquER,  Ear[,, 
fi  octiAtt  i-ai-La  w. 


The  appellnut's  solicitor  called  for  the  production 
oE  the  third  sample,  which  was  not  then  in  court,  bat 
was  subsf  quently  produced,  tTpon  the  said  sample 
being  proluced  it  appeared  that  the  cork  had 
been  partly  forced  out  of  the  bottle  owing  to 
the  fomentation  of  the  milk  snd  part  of  the 
contents  of  the  bottle  had  escaped.  The  e<wk 
hsd  not  been  secured  in  the  br.ttle  by  string  or 
other  ligature.  The  appellant's  solicitor  there- 
upon contended  that  the  said  sample  had  not  been 
sealed  or  fastened  «[)  or  retained  in  ao(M>rd*oc»  with 
tho  provision  of  section  M  of  the  Sale  of  Food  and 
Drugs  Act,  187 j.  and  that  no  conviotton  could  there- 
fore (iitlow.  The  objection  was  overruled ,  and  at 
the  request  of  the  appellant  the  said  bottle  was  duly 
sent  to  the  Oommissioners  of  Tnland  Bevenoe  for 
anslysi',  and  the  case  was  adjourned  for  their  rrport 

At  the  adjourned  hearing  of  the  said  complaint  on 
the  9lh  of  jute.  1905,  a  letter  from  the  said  com- 
missioners was  produced  in  which  it  was  st«ted  ttiat 
an  eiaini nation  of  the  bottle  showed  that  the  cork 
was  loose  and  portions  of  dried  fat  and  milk  were 
adhering  to  the  outside  of  the  bottle  and  the  paper 
wrapper,  and  that  under  these  circumstatnoes  a  »»tis- 
fdctory  examination  of  the  milk  was  not  poasible,  and 
that  the  analysis  could  not  therefore  be  carried  out  by 
tho  department. 

The  appellant's  solicitor  contended  that  when  (•» 
in  this  case)  a  request  had  been  made  for  the  analysii 
of  the  third  sample  such  an  analysis  was  a  cooditioo 
ptecfdent  that  must  be  fulfilkd  before  the  court  oottld 
convict. 

The  court  found  as  facts  that  the  said  milli  was  milk 
from  which  a  portion  of  the  cream  had  been  removed, 
and  convicted  the  appellant,  but  stated  this  case. 

Clarke  Hull,  for  the  respondent.— Section  14  of  the 
Act  of  1875  proviries  for  the  taHng  of  the  thiw 
samples,  one  of  which  ha  shall  retain  for  future  com- 
parison, and  section  21  of  the  Act  of  1S99  aajs  that 
at  the  request  of  either  party  this  third  sample  must 
bo  sent  to  tho  Commissioners  of  Inland  Reveaae  for 
analysis,  the  words  being  imperative.  [RlOLSY,  J,— 
f?ccHou  21  does  not  say  tho  third  sample  is  to  be  sent, 
but  shall  cause  "  an  Brtiole  of  food  or  drug."]  That 
must  refer  to  aeotion  11  of  the  1875  Act,  The  cwwis 
really  covered  by  Luwery  v.  UaVaril,  22  Times  L.  K, 
INO,  whtre  the  court  held  that  each  of  these  sampl«« 
must  be  of  sullic'eut  quontity  to  admit  of  an  ansM*. 
[DAULt.NU,  J.— That  does  not  refer  to  an  soddaat. 
Suppose  the  food  was  such  as  would  not  keep  till  tie 
trial,  would  every  prosecution  fail  in  respect  to  mob 
an  article  of  food  ?]  After  thirty  years  of  enperieace 
the  Legiflature  has  found  that  the  Act  nwd  lUt 
provide  for  such  an  eventuality.  All  casM  of  frtut 
and  like  perishable  cotnnioditiea  _  are  provided  for 
nUunde.  This  very  case  has  arisen  in  Scotland,  where 
the  bottle  of  mi'k  constituting  the  third  »aoiple 
bf  cftoio  broken,  and  the  court  held  that  it*  existASM 
was  a  condition  precedent  to  a  conviction  :  IIuteMnm 
v.  Sleeenson,  i  Fr.  69. 

IMhune,  for  the  respondent.— This  accident  was  nut 
due  to  the  fault  of  the  respondent,  but  to  that  of  tie 
defendant,  who  should  have  applied  earlier  for  it  to 
bo  sent  to  S'-'mereet  House,  The  obJEot  of  the  »«tK« 
is  to  allow  of  a  check,  and  if  the  defendant  does  not 
avail  Limself  of  it  he  must  blame  himself.  CB^y 
Btction2lof  the  1899  Act  does  not  neoisaamywfj' 
to  tha  third  sample,  but  to  any  of  the  (ood  in 
question. 

Clarke  Hull  in  reply. 

Ridley.  J.— In  this  euse  the  appellant  ha«  bwB 
convicted  under  section  9  of  the  1875  Act,  ^« 
main  point  urged  on  behalf  of  the  appellant  w  wist 
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there  waa  not  produced  the  third  sample  which  had 
been  taken  a8  required  by  BCction  14  of  the  1875  Act 
{^His  lordship  read  the  section.]    This  was  complied 
with  in  the  first  instance  as  stated  in  the  case.   Before 
the  miigistrate  it  turned  out  that  the  third  sample  has 
been  kept  in  such  a  condition  that  it  could  not  be 
analyzed  ia  Somerset  House.     [His  lordship  read  the 
facts.]    The  magistrate  convicted  the  appellant.    The 
point  taken  is  tnat  the  Act  of  Parliament  required  not 
only  the  production  of  the  third  sample,  but  also  it 
diould  be  sent  to  Somerset  House  and  analyzed.    In 
support  of  that  contention  the  case  of  Hutchimon  ▼. 
Steventon  has  been  cited,  decided  in  1902.    In  that  case 
it  appeared  that  on  the  sample  being  called  for  the 
respondent  said  that  the  bottle  had  burst  some  days 
before,  and  therefore  could  not  be  produced.    The 
court  taid  it  was  a  condition  precedent  that  that  sample 
should  be  produced.    That  follows  from  section  21  of 
the  Act  of  1875  ;  but  in  the  present  case  a  sample  was 
produced  but  not  in  such  a  state   as  to  furnish  an 
aaalyus.    Thus  in  the  reasoning  of  the  judgment  in 
Hutehinion  ▼.  Btevenion  it  does  not  appear  that  the 
court  took  the  distinction  which  commends  itself  to 
us,   for  the  judgment  of  Lord   Clerk  says:    "The 
statute  farther  enacts  that  if  the  accueed  so  desires 
it  he  is  entitled  to  have  the  third  sample  sent  to 
Somerset  House  for    analysis  by    the    Government 
analyst  there  so  that  his  analysis  may  be  produced  at 
the  trial."    In  that  case  it  was  of  impoitacce,  because 
the  third  sample  had  ceased  to  exist.    That  is  true ; 
but  here  it  had  been  produced  and  there  it  was  not. 
That  point  was  not  present  in  the  minds  of  the  judges, 
but  it  does  seem  to  me  that,  although  scLtion  21  of 
the  1875  Act  says  that  this  part  of  the  article  shall 
be  produced,  it  ia  nowhere  said  that  V-e  analysis 
should  be  produced  before  the  justices  before  con- 
viction.   There  is  in  section  21  of  the  Act  of  1899  this 
S revision.    [His  lordship  read  the  section.]    But  I 
0  not  find  that  that  says  it  is  to  be  the  third  sample. 
It  seems  to    me    an    additional   provision    for   the 
protection  of  the  person  who  sold,  but  it  does  not 
say  it  must  be  the  third  sample.    It  is  said  it  must  be 
so  because  of   the  concluding  part  of  section  14  of 
thn   1875  Act.    I  do  not  find  that.    [He  read  the 
section.]    It  does  not  say  there  that  the  third  portion 
is  to  be  in  anyway  identified  so  that  you  can  say  that 
where  section  21  of  the  1890  Act  refers  to  articles  of 
food  to  be  sent  to  the  Commissioners  of    Inland 
Bevenne,  it  necessarily  refers  to  that  third  portion ; 
bat  if  it  did,  it  doee  not  appear  to  me  to  follow  that 
the  andysis  must  necessanly  be  produced.    It  woold 
be  a  strong  thing  to  say  if  all  that  had  been  done  had 
been  done  properly,  and  it  happens  without  faidt,  that 
the  third  portion  has  been  spoiled,  that  therefore  a 
person  who  ought  to  be  convicted  on  the  merits  should 
escape.    There  ought  to  be  some  statutory  provision 
to  compel  that.    Mr.  Clarke  Hall  also  referred  to 
Lovaery  v.  Hallard.    I  was  a  party  to  the  judgment. 
But  in  that  casa  we  were  only  dealing  with  the  ques- 
tion of  the  taking  of  the  samples,  and  we  said  that 
the  samples  taken  should  be  taken  in  proportions  to 
enable  the  analysis  to  be  taken.    I  do  not  see  how 
that  case  bean  upon  this  question,  which  is  to  be 
solved  in  the  events  that  have  happened  in  this  case. 
If  that  was  the  only  point  I  should  say  that  the 
conviction  should  stand.    I  think  it  may  be  necssary 
for    the  magistrate  to  go  into  the  question  whose 
fault  it  was.    The  fastening  seems  to  be  satisfactory 
so  far  as  stated  that  the  three  samples  were  corked 
up.    It  may  be  that  they  were  sufficiently  corked ; 
it  may  be  they  were  not.     I  think  we  ought  to 
know  whether  it  was  a  fact  that  there  was  proper 
care  taken  by  the  respondent  in  oorking  up,   Dy 
reason  of  the  words  in  section  14,  "  Sealed  or  fastened 
np  in  such  a  manner  as  its  nature  will  permii"    If 


this  has  not  been  done,  then  it  follows  that  what  I 
have  been  saying  before  applies,  because  one  of  the 
conditions  prec^ent  has  not  been  observed.  It 
seems  to  me,  as  in  the  case  of  Lowery  v.  Ballard,  we 
should  know  if  the  samples  have  been  properly 
fastened  up.  If  that  is  the  case,  I  think  that  the 
result  would  follow  that  the  conviction  should  be 
confirmed,  but  if  it  turned  out  otherwise  I  think  the 
contrary  would  follow.  The  case  should  go  back  for 
the  magistrate  to  state  the  facts  on  that  pcint. 

Dabling,  J.— I  agree. 

Solicitor  for  ap{:ellant,  W.  T,  Ricketti, 

Solicitor  for  respondent,  Hortin. 


K.  B.  Div.  ) 

(Lord  Alverstone,  L.C.J.,  and  V  Jan.  16. 

Bidley  and  Darling,  jj.)      ) 

Ebx  v.  Lonik>k  County  CouHcn.. 
Ex  parte  Nobbis.  (a.) 

Education  Act— Compensation — Trant/er  of  powers  of 
London  School  Board  to  London  County  Council — 
Officer  of  authority  whose  powers  were  not  transferred 
— Direct  pecuniary  loss — Local  Oovemment  Act,  1888 
(51  (fe  52  Vict.  e.  41),  s.  120— Education  A<t,  1902  (2 
Ed.  7,  c.  42),  Schedule  IL,  rr.  16,  21. 

Before  the  Education  Act  of  1902  came  into  force  in 
London,  the  London  School  Board  directed  its  precept  for 
a  rate  to  be  levied  for  public  education  expenses  to  the 
Corporation  of  London.  N,  teas  at  that  time  a  collector 
for  the  Commissioners  of  Sewers,  the  rating  authority  for 
t?uit  corporation,  and  as  such  collected  the  education  rate, 
and  received  for  so  doing  a  ctrtain  poundage  on  the 
amount  collected.  When  the  powers  of  the  school  board 
were  transferred  to  the  London  County  Council  the  educa- 
tion rate  was  collected  with  the  poor  rale.  N.,  having  by 
the  change  lost  the  poundage  which  he  formerly  earned, 
claimed  compensation  under  rule  21  of  Schedule  II.  of 
the  Education  Act,  1902,  and  section  120  of  the  Local 
Oovemment  Act,  1888,  from  the  London  County  Council. 

Held  {by  Lord  Alverstone,  L.C.J.,  and  Bidley,  J., 
Darling,  J.,  dissenting),  that  compensation  eculd  not  be 
claimed,  beeause  N.  was  not  in  the  employment  of  the 
authority  whose  pouters  had  been  transferred  to  the 
London  County  Council  under  the  change  brought  about 
by  the  Education  Act,  1902,  nor  under  the  Local  Govern' 
ment  Ad,  1888. 

Bule  calling  upon  the  respondent  county  council 
to  hear  and  determine  an  application  for  compensa- 
tion by  one  Norris,  a  rate  collector  in  the  employ- 
ment of  the  Corporation  of  the  City  of  London. 

The  claim  was  made  under  rule  21  of  Schedule  II. 
of  the  Education  Act,  1902,  which  provides  that 
"  Section  120of  the  Local  Oovemment  Act,  1888,  which 
relates  to  compensation  to  existing  officers,  shall 
apply  as  respects  officers  transferred  under  the  Act  and 
also  (with  the  necessary  modifications)  to  any  other 
officers  who  by  virtue  of  this  Act  or  anything  done 
in  pursuance  or  in  consequence  of  this  Act  suffer 
direct  pecimiary  loss  by  abolition  of  office  or  by 
diminution  or  loss  of  fees  or  salary,  in  like  manner  as 
it  applies  to  officers  transferred  under  this  Act." 

By  section  120  of  the  Local  Government  Act,  1888  : 
"Bvery  existing  officer  declared  by  this  Act  to  be 
entitled  to  compensation  and  every  existing  officer 
.  .  .  who  by  virtue  of  this  Act  or  anything  done 
in  pursuance  of  or  in  conseqaence  of  this  Act,  sufiers 
any  direct  pecuniary  loss  by  abolition  of  office  or  by 
ditninution  or  loss  of  fees  or  salary,  shall  be  entitled 

(a.)  Beported  by  Ebskinb  Bbid,  Esq.,  Barrtster- 
at-Law. 
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to  have  cmnpeosation  paict  to  him  for  such  p«tuiiiarj 
Irtgs  by  the  coiiuty  council,  to  whom  the  powers  of 
the  authority,  whosu  officer  he  wa»,  are  transferred 
under  tius  Act." 

The  oUira  arose  in  this  way :  Bpfore  the  Education 
Act  of  1902  '  f^oame  applicable  to  London  the  London 
Schnol  Board  had  directed  i's  precepts  for  a  ra«e  to  be 
levied  by  the  Cotnm'ssioQers  of  S-swers,  the  rating 
authority  for  the  Corporation  of  London,  and  Norris 
as  a  colleotor  of  that  orporation  collected  the  rate 
and  received  certain  poundage  for  ao  doing.  When  the 
powers  of  the  school  board  were  tranif erred  to  the 
Loudon  County  Council  the  education  rate  was 
collected  with  the  poor  rate,  and  Norris  therefore  no 
longer  collected  it,  and  consiqueatl/  lost  the 
poundage  he  formwly  received. 

Mnftnorraii.  K.C,  atd  Byde,  for  the  county  conocil. 
—As  Norria  wai  neither  an  officer  transferred  under 
the  Education  Acf,  lt)02,  not  an  otHcer  of  any 
authority  whose  powera  were  transterroi  to  the 
county  coimeil,  he  is  not  enti'lod  to  conipeneation. 
Before  thfl  rale  can  be  made  absolute  the  court  would 
have  to  hold  that  the  wcrds  in  section  120  "  to  whom 
the  powers  of  thfl  authority,  whose  officer  he  was, 
»re  transferred  "  have  no  bearing  on  this  case.  It  is 
submitted  that  the  whole  right  to  compensation  (urns 
on  that  condition  precedent  being  eatisfied. 

R.  Cunnlnjhnm  Ohih  for  the  applicant.— By  reason 
of  what  was  done  undnr  the  Educa'ion,  1902,  the 
applicant  hai  suffered  a  direct  loss.  Certain  right j  to 
compensation  in  aujh  circumatanoes  are  conferred  by 
rule  21,  and  the  court  it  bound  to  modify  section  120 
in  order  to  carry  them  into  effect.  Eule  10  provides 
for  the  esse  of  officers  whose  rights  and  liabilities  are 
transferred,  so  that  the  secoi.d  part  of  section  21  can 
only  bare  reference  to  the  otticers  of  an  authority 
whose  powers  have  not  been  transferred  to  the  county 
connoil. 

Daelino,  J. — In  this  case  I  have  the  misfortone 
not  to  have  come  to  the  same  conclusiou  aa  the  rest  of 
theciurt,  and  I  therefore  must  express  my  opinion 
first. 

I  think  that  the  role  niii  should  be  made  absolute, 
because  if  rule  21  does  not  apply  to  the  present  case 
then  tlie  words  "and  also  shall  apply  (with  the 
necessary  modiflc  »tione)  to  any  other  otfijera  "  are 
useless.  The  difficulty  ia  that  the  powera  of  the 
authority  wkosa  offitcr  ho  wiis  are  not  tiausf erred.  I 
think  that  if  those  words  inubt  remain  unqualified 
they  would  exclude  the  present  applicant,  but.  then  I 
think  that  at  the  same  time  they  would  prevent  any 
effect  being  given  to  all  the  latter  part  of  rule  21. 
Therefore  in  my  view  it  is  necessary  to  make  the 
modification  which  unless  made  would  tender  the 
latter  part  of  rule  21  iu capable  of  application  to 
any  cla's  of  case  at  all.  F..r  this  reason  I  think  the 
rule  should  be  made  absolute. 

Ridley,  J. — I  regret  that  I  diitV  from  the  Tiew 
taken  by  my  brother  Darling  and  thit  the  applicant 
is  not  entitled  to  compensation.  Here  we  have  a 
case  of  a  man  who  loses,  not  his  office,  but  a  portion 
of  the  fees  which  he  used  ti  gain  in  bis  office  or  em- 
ployment That  is  not  a  caie,  I  think,  within  the 
■oope  of  the  Act  at  all.  The  words  in  acotion  120  of 
the  Act  of  1888,  "whose  officer  he  was,"  are  a 
neoestary  part  of  this  legislation.  It  it  agreed  that 
Norria  does  not  come  within  the  category  of  officers  of 
any  authority  whose  pr  'perty,  rights,  and  liabilities 
have  bfeen  trarsf erred.  In  my  opinion  we  are  being 
aske*]  to  apply  the  words  of  the  Act  to  a  state  of 
things  not  contemplated  by  the  draftsman,  and  I  don't 
think  that  the  words  "  with  necessary  modifications" 
in  rule  21  authorize  us  to  strike  out  the  words  "  whose 


cffiuer  he  was"  in   sectiun    120.      I  think  the  rule 
must  be  discharged. 

Lord  Alvekstoni,  L.C.J.— The  case  certainly 
presents  cijusidei-able  difficulties.  1  agree  with  my 
brother  Ridley  that  nile  21  iu  Schedule  II.  ia  not 
sufficient  to  give  this  patticubw  officer  compensation. 
I  am  not  impressed  very  much  by  the  suggestion  that 
this  r.?Bnlt  creates  au  injustice.  Mr.  Norrii  was 
appointed  annually  by  the  corporation,  (lud  he  need 
not  go  on  collecting  for  thtm  nuleaa  he  likea. 

It  is  necessary  to  consider  section  120  of  the  Act  of 

18SS  and  these  rulei  having  regard  to  the  purview  of 

the  Education  Act,  1902.    'In  the  first  place  it  should 

nut  be  overlooked  tiint  the  objects  of  the  Act  of  1902 

were  the  transfer  of  the  source  from  which  the  fund  wu 

to  come,   the  trannfer  of  the  authority,   rhe   school 

board,  to    the   new    authority,  the    county    counral, 

and  the  transfer  of  the  property  itself.     Bectioa  25  of 

the    Education  Act,  1902,  i-howa  that  the  tchedulas 

are  framed  with  reference  not  only  to  the  tra  8(*r  of 

powers,  but  slao  to  tUe  transfer  of  property,     Toat  fact 

neoeaaitabfd  certain  modi  fie  ationa  which  have  to  be 

made  in  section  120  of  the  Act  of    1S8H.     Sectijn   IS 

providea  for  the  different  ways  in  which  the  fund  i*  to 

be  raised  and  expensfls  mtt,  and  the  reault  is  that  the 

money  v  as  collected  by  some  other  officer  representing 

another  rating  authority.   Now,  rule  1 6  in  the  schednle 

provides  for  the  simple  case  where  the  officer  of  • 

school  board  goes  over  bodily  ;  if  his  office  is  aboliihed 

he  gpts  compeasation  under  rule  21.     Then  we  come 

to  rule  21,  wbith  had  to  provide  for  a  different  set  of 

people    whose    rights,   powers,   and    property   were 

being  Bttleoted,    Thi»  rule  applies  cleariy  to  the  ofRoeti 

of  managfrs  aa  well  as  to  the  officers  of  the  school 

board,  because   wheu  we  look  to   the   modification 

w  ich   is  irdicat«d  tn  clause  (e)  we  see  this:    "Any 

reference  t'3  powers  transferred  shall  be  construed  m 

a  reference  to  property  transferred,"     Aa  my  brothw 

Ridley  has  already  pointed  out,  the  words   "  direct 

pf<  uniary  loss  by  abolition  of  office  cr  by  dimitiutwo 

or  loss  of  fees  or  salary  "  were  already  in  sectico  120 

of  the  Act  of  1888,  but  the  only  eases  in  which  there 

could  be  compcnsiitiou  paid  imder  that  spction  w»Tt 

where  the  officer  was  the  officer  of  the  authority  from 

whom  the  powera  wtre  taken  awny,  and  the  comp«B- 

aaf  ion  was  to  be  paid  by  the  authority  to  whom  thOH 

powers  were  tranBfetred.     In  the  new  state  of  m»tt«» 

that:  was  not  sufficient,  for  the  Education  Act  oon- 

templnted    the    transfer    of    the    property    abo.    I 

cannot  construe    tie    wordi    "with    the    neoeiW|T 

modifications  "  as  enabling  us  to  do  more  tbaa  taoMj 

section  120  of  the  Act  of  1888  in  order  to  giv«  effs* 

to  the  dear  purpose  and  intention  of  the  Act  01  IBOS. 

It  would  be  going  too  far  to  bring  within  the  purview 

of  the  section  persons  who  in  the  ordinary  conetnic- 

tion  of  the  wordi  would  be  outside  it.    I  think,  th«»- 

fore,  this  rule  shotild  be  discharged. 

Rule  diechargtd. 

Sohcitors  for  the  applicant,  Rivin^on  it  Son. 
Solicitor  for  the  county  council,  Stager  Berry. 


Deo.  4.  20. 


K.  B,  Div.    1 

(Walton,  J,)j 
YSTBADYFODWO  AKD  PONTTPKIDD  MaIK  SiWIBAO* 

Board  v.  Besstkd  {Scbvkyoe  of  Taxm).  («•) 

l/daiid  lievmue— Income  tax,  Schedule  A — S****^^ 
Hwat/e  carrier^"  Hertditamtnt  capahte  of  aom 
oxiipaiion"— •4«»M«'nfti(— 16  tfe  17  Fitf.  t.  Si. 

f«.)  Reported  by  EBSKiNa  Bsid,  Ehj.,  Barritt«-al- 
Lav. 
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The  Income  Tax  Commiuionen /or  a  ditirict  affirmed 
an  a$»eument  made  upon  a  tewerage  board  under 
Schedule  A  of  16  dk  17  Vict.  c.  34,  in  retpect  of  some  2i 
milee  of  the  length  of  a  umer  or  eewage  carrier  pauing 
through  or  ovtr  land  in  a  pariih  forming  part  of  their 
di*lriet.  The  sewerage  hoard  appealed,  on  the  ground 
that  they  had  no  land  in  the  parieh  and  that  their 
interest*  in  the  realty  were  easements  only  acquired  for 
the  purpose  of  the  sewer  or  sewage  carrier. 

AeU,  thai  the  appellants  were  liable  to  the  assessment. 

Taylor  v.  Oldham,  4  Ch.  D.  39,  discusstd. 

Appeal  by  the  sewage  board  from  a  decision  of  the 
oommiiadoners  for  the  general  purposes  of  Income 
Tax  Acts  for  the  district  of  Newport,  Monmonth- 
ahire. 

The  commissioners  had  afSrmed  an  assessment  made 
npon  the  appellants  in  the  parish  of  Bhymney  for  the 
year  ending  the  oth  of  April,  1905,  <f  £800  (gross) 
under  Schedule  A  of  16  &  17  Vict.  c.  31,  in  resp«ct  of 
Bome  2|  miles  of  the  length  of  a  sewer  or  sewage 
carrier  passing  through  or  over  land  in  that  parish. 

The  appellants  alleged  that  they  had  no  land  in 
the  parish  and  that  their  intereit  in  the  realty  were 
easements,  only  acquired  for  the  purpose  of  the  sewer 
or  sewage  carrier,  and  a  case  was  stated  by  the  com- 
miasioaers  for  the  opinion  of  the  court  on  the  question 
whether  on  the  facts  the  appellants  were  liable  to  be 
rated  in  respect  of  this  property. 

The  material  paragraphs  dealing  with  the  facts  as 
set  out  in  the  case  are  referred  to  at  length  in  the 
judgment. 

T^MMi  the  facts  as  stated  the  commissioners  held 
(1)  tiiat  the  appellants'  concern  was  not  one  which 
fell  within  5  &  6  Yic^.  c.  35,  s.  60,  Schedule  A,  r.  3, 
aud  was  not  chargeable  as  a  whole  in  respect  of  iti 

Sroflts  in  acoordaiice  with  the  rules  prescribed  by 
chednle  D  ;  (2)  that  the  appellants  were  charge- 
able in  reBi>eot  of  the  portion  of  their  sewer  and  works 
io  the  parish  of  Bhymney  under  Schedule  A  in  respect 
of  the  annual  value  thereof  according  to  the  general 
rule  Schedule  A,  No.  1,  and  they  accordingly  con- 
firmed the  assessment  mada  upon  the  appellant, 
subject  to  the  opinion  of  the  court. 

TiM  provisions  of  Schedule  A,  r.  1,  and  Schedule  A, 
r.  3,  of  5  &  6  Vict.  o.  35,  s.  00,  are  respcctirely  as 
follows:  Schedule  A,  r.  1,  provides  that  "The 
anwTial  yalue  of  lands,  tenements,  hereditaments,  or 
heritages  charged  under  Schedule  A  shall  be  under- 
stood to  be  rent  by  the  year  at  which  the  same 
are  let  at  rack-rent,  if  the  amount  of  such  rtnt  shall 
have  been  fixed  by  agreement  commencing  within 
the  period  of  seven  years  preceding  the  5th  day  of 
April  next  before  the  time  of  making  the  assessment, 
but  if  the  same  are  not  so  let  at  rack-rent,  then  at  the 
rack-rent  at  which  the  same  are  worth  to  be  let  by 
the  year,  which  mle  shall  be  construed  to  extend  to 
all  lands,  tenements,  and  hereditaments  or  heritages 
capable  of  actual  occupation,  of  whatever  nature, 
and  for  whatever  purpose  occupied  or  enjoyed  and  of 
whatever  value,  except  the  properties  mentioned  in 
No.  II.  and  No.  ni.  of  this  schadule."  Schedu'e  A, 
r.  3,  provides  that  "  the  annual  value  of  all  the 
properties  hereinafter  described  shall  be  understood 
to  be  the  full  amount  for  oue  year,  or  the  average 
amount  for  one  year  of  the  profits  received  therefrom 
within  the  respective  times  limited."  The  properties 
mentioned  in  the  third  heading  of  tbe  rule  are  as 
follows :  "  Iron  works,  gas  works,  salt  springs  or 
works,  alum  mines  or  works,  water  works,  streams 
of  water,  canals,  inland  navigations,  docks,  drains 
and  levds,  fishings,  rights  of  markets  and  fairs,  tolls, 
railways  and  other  ways,  bridges,  ferries  and  other 
oonoerns  of  a  like  nature,  from  or  arising  out  of  any 
lands,  tenements,  hereditaments  or  heritages,  on  the 
profits  of  the  year  preceding." 


S.  T.  Evans,  K.G.  (J.  H.  Bedman  virith  him),  for  the 
appellants. — There  is  no  authority  for  holding  that  a 
sewer  belonging  to  a  public  authority  is  assessable  in 
respect  of  income  tax.  If  the  appellants  are 
assessable  at  all  they  are  not  liable  under  Schedule  A, 
r.  1,  but  only  on  aooonnt  of  their  profits  on  the  part 
of  the  sewer  affected  under  rule  3  (d).  A  sewer 
carrier  does  not  come  within  the  words  in  role  1, 
"  land,  tenements,  or  hereditaments  capable  of  actual 
occupation,"  because  sections  13  and  16  of  the  Public 
Health  Act  show  that  the  property  the  appellants 
have  in  the  sewer  is  less  than  ownership.  To  hold 
otherwise  would  be  to  hold  for  the  first  time  thtt  the 
owners  of  a  sewer  were  the  owners  of  the  land  which 
bad  been  displaced  by  the  placing  of  the  sewer  pipes 
in  the  land  :  Rolls  v.  8t.  George's  Vestry,  28  W.  B. 
867,  14  Ch.  D.  785  ;  Tunbridge  Wells  Corporation  v. 
Baird,  [1896]  A.  G.  434,  44  W.  B.  Dig.  96.  If  this 
sewer  is  assessable,  then  every  sewer  in  the  country 
is  assessable  also.  If  it  be  assessable,  then  it  must 
come  under  Schedule  A,  r.  3,  and  to  do  that  it  must  be 
ejusdem  generis  with  the  concerns  therein  mentioned, 
or  they  must  derive  some  profit  from  it  which  at 
present  they  do  not,  as  the  money  borrowed  has  not 
been  repaid  :  Pitddington  Cem'tery  Co,  v.  Commissioners 
of  Inland  Revenue,  32  W.  R.  651,  13  Q.  B.  D.  9; 
Ysiradyfodwg,  <fec,  ilfain  Sewerage  Board  t.  Newport 
Union,  49  W.  B.  292,  [1901]  1  Q.  6.  406 ;  and  Edin- 
burgh South  Cemetery  Co.  v.  Kinmont,  2  Tax.  Cas. 
516. 

Sir  B.  B.  Finlay,  K.C.,  and  S.  ^.  T.  RowhU,  for  the 
Crowu. — Upon  the  principle  applied  in  all  these  cases 
a  sewer  is  a  hereditament  capable  of  being  used  and 
occupied  in  that  sense  that  renders  the  local  authority 
in  whom  the  owne'ship  is  vested  liable  to  assessment 
under  Schedule  A,  r  1 :  Taylor  v.  Corporation  of 
Oldham,  25  W.  B.  178.  4  Ch.  D.  396 ;  Holywell  Union 
▼.  Halkyn  Drainage  Co .  [1895]  A.  C.  117,  43  W.  B. 
Dig.  131 ;  Bradford  v.  Mayor  of  Eastbourne,  [1896]  2 
Q.  B.  205,44  W.  B.  Dig.  93 ;  fVandsworth  Board  of  Works 
v.  United  Telephone  Co.,  32  W.  B.  776, 13  Q.  B.  D.  904  ; 
Metropolitan  Railway  Co  v  Fowler,  40  W.  B.  306, 
[1892]  1  Q.  B.  165,  [1893]  A.  0.  416;  Westmintkr 
Corporation  v.  Johnson,  62  W.  B.  350.  With  regard  to 
the  question  whether  the  appellants  ought  to  be 
assFssed  under  rule  1  or  rule  3  of  the  schedule,  it  is 
clear  that  lule  3  is  wholly  inapplicable,  for  that  rule 
deals  only  with  commercial,  and  not  with  sanitary 
undertakings :  Dillon  v.  Haverfordwett,  3  Tax.  Cas.  31  ; 
Dublin  Corporation  v.  Macadam,  2  Tax.  Cas.  387. 

a.  T,  Evans,  K.C.,  in  reply,  cited  AltomeV'Oeneral 
V.  London  County  Council,  [1901]  A.  C.  26,  and  Glasgow 
Corporation  Waterworks  v.  Miller,  2  Tax.  Cas.  131. 

Cur,  adv.  vult. 

Dec.  20.— Walton,  J. — The  first  and  main  question 
in  this  case  is  whether  the  appellants  are  chargeable 
imder  the  Income  Tax  Act,  Schedule  A,  r.  No.  1, 
in  respect  of  the  annual  value  of  their  sewer  in  the 
parish  of  Bhymney.  The  appellants  are  the  govem- 
mg  body  of  a  united  drainage  district  consisting  of 
the  urhian  district  of  BhonaJa  (formerly  known  as 
Ystradjrfodwg)  and  the  nrb*n  district  of  Pontypridd, 
constituted  by  virtue  of  a  Provisional  Order  of  the 
Local  Government  Board  dated  the  4th  of  June,  1885, 
and  duly  confirmed  by  the  Local  Ghivemment  Board's 
Provisional  Orders  Confirmation  (No.  7)  Act,  1885,  for 
the  purposes  of  carrying  into  effect  a  system  of 
sewerage  for  the  use  of  such  urban  districts,  and  it 
was  provided  by  article  19  of  the  said  Order  that  all 
sewers  made  by  the  appellants  should  vest  in  and  be 
under  the  control  of  the  appellants.  Pursuant  to  the 
powers  vested  in  them  by  the  said  Order  the  appel- 
I  lants  designed  and  constiuoted,  and  have  since  always 
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mwDtAined,  a  sewer  or  sewage  carrier  for  the  use  of 
the  said  district,  and  have  ereatoi,  maintftined,  and 
worked  eujh  works,  macbinery,  and  plant  as  were 
reo'iiied  for  conveying  the  sewage  of  the  Bwd  diatnct 
to  the  sea.     The  total  length  of  the  said  sewet  or 
sewage   csrrier   is  about  lU  mUes,  whereof  nearly 
2i  miles  j.asjestbroagh  or  over  land  situite  m  thessid 
™riah  of  Rhyiauey,  which  Und  (eiceptinR  such  pwtas 
forms  r*'t  "^  *>>»  foreshore  of  the  Bristol  Channel)  was 
iiraviomly  t^  the  construe 'ion  of  the  said  sewec  or 
Bewa"»e  currier,  and  still  is,  rated  and  assessed  tar  the 
relief  of  the  paor     The  construction  of  Uie  Mwer  or 
sewage  carrier  within  the  parish  of  Ehymney  is  as 
follows  :  182  yards  of  iron  pipes  cairied  on  concrete 
arches  above  the  surface  of  the  ground  ;  1,021  yards 
of  pipes  Uid  below  the  surface  and  ordinary  level  of 
the  gMtind ;  1,890  yards  carried  below  the  surf  ace  of 
the  ground,  hut  covered  l)y  an  artifiwal  embankmeat 
of  varying  height,  which  ri8«  above  the  level  of  ttie 
aiiaoent  l«nd ;  and  l.2«  yarJa  of  pipes  (hereinafter 
called  the  outfall)  passing  partly  over  and  partly 
braeath  the  surface  of  the  foreshore  of   the  Bristol 
CliMinel.      Under    the    Lociil    GoTemnmnt    Board  8 
Frovistonal  Orders  Conftrraation  (No.   8)  Act,  1896, 
the    appel'ants     obtained    powerd    enabling    them 
with  the  consent  of    the  Local   Government  Board 
to  allow  ths  sewers  of    the  council  of  aay_  county 
borough     or    district    to     commuuicate     with    the 
said     sewer     or     sewage     carrier    vested     in     the 
appellants.      In    pursuance  of     these    powers,    ana 
with  the  consent  of  the  Local   Government  Board, 
agreements  had  previously  to  the  date  of  the  making 
of  the  assessment  now  appealed  agsinat  b^en  made 
with  the  Dinas  Powia   Urban  District  Counoil  and 
the    CaerphiBy    Urban    District    Council    and    the 
Cardiff    Corporation    whereby    sewage    of    certaau 
parts    of    the    district    und*r    the    control   of    the 
said    local    bodies     was     to    be    received     »n,    and 
carried     away    by,     the    said    sewer    or     sewage 
carrier  of  the  appellants  upon  payment  to  the  appel- 
lants by  the  said  local  bodies  of  certain  sums  .levied 
upon  the  respective  rateable  valups  of  the  said  dis- 
tricts.   The  assessment  in  question   is  for  the  year 
ending  the  Jth  of  April.  190  j,  and  the  amount  of  the 
assessment  ia   £800.     Although  during  the  yeir  in 
questioa  the  appellants  received,  in  addition  to  what 
was   levied  in    rates   ia    their    own    districts,    sums 
amounting  to  £943  IBs.  7d.  from  the  Cardiff  Cjrpora- 
tion  and  the  three  urban  district  councils  which  made 
use  ot  the  sewer  under  the  Order  of  1896,  it  seems 
clear,    and  was  not  disputed,   that  they  derived  no 
profit  from  the  use  or  working  of  their  sewer  or  of 
that  part  of  it  which  is  in  the  parish  of  Rhymney. 
The  ajtpellants  appealed  against  the  assessment  tathe 
comuiissiouera  for  the  general  purposes  of  the  Incame 
Tax  Acts  for  the  district  of  Monmouth,  who  confarmed 
the  assessment  subject  ta  the  case  upon  which  I  have 
now  to  pronounce  the  opinio  a  ol  the  court. 

The  question  which  thus  arises  is  of  very  general 
importance,  and,  so  far  as  I  know,  entirely  new.  I 
believe  I  am  right  in  saj-ing  this  is  the  first  time  that 
the  question  has  been  raised,  and  perhapsthetirattime 
that  a  local  authority  has  been  assessed  under  the 
Income  Tax  Acts  in  respect  of  their  interest  in 
their  sewera.  However  this  may  be,  there  seems 
to  be,  at  all  events,  no  direct  authority  upon  the 
question.  It  is  not  contended  by  the  appellants  that  a 
public  authority  euoh  as  a.  sewerage  board  is  exempt 
from  liability  for  iDCome  tai,  of  for  income  tax  m 
reipoct  of  property  used  for  public  purposes.  I  have 
aot  to  deal  with  any  broad  questions  of  pohcy.  I 
have  only  to  say  whether,  having  regard  to  the 
Ungiiag-i  of  the  Acts,  the  assesiment  in  question 
ought  to  be  confirmed.  The  appellants  contend,  in 
the  first  place,  that  their  interest  in  the  sewer  is  an 


easement  only,  and  as  such  is  not  a  "herediUment 
capable  of  aotuil  occupation"  within  Scheiule  A,  r. 
1      The  rale  ia  as  follows:    [His  lordship  re  id  the 
role,  and  continued :]  The  sewer  in  this  case  ia  veitei 
in  the  appellanta  under  art.  IS  of  the  Order  of  IhSi. 
But  it  is  admitted  that  their  ifttereat  in  the  aewer  « 
precisely  timilar  to  the  interest  which  isvestelina 
local  authority  in  the  sewers  within  its  dutnct  under 
section  13  of  the  Public  Health  Act.    And  this  ngma 
is  simihir  to  the  interests  in  "  streets  "  vest«d  m  the 
local  authority  under  the  same  Act.     I  mention  this 
because  the  numerous  cases  cited  during  theMgnJumt 
related  mostly  to  streets  or  sewers  vested  in  th*  loosl 
authorities  under  the  Public    Health   Act.      The« 
authorities  are,  I  thiuk,  apjjlicahle  to  the  present  cms. 
Since    the    case   of    Taylor  v.    Otdhum,    which  wu 
deddod  in   1876  (4  Cb.  D.,  p.  39),  many  questioni 
have  arisen  as  to  the  interest  and   duration  of  th» 
eptate  vested  in  local  authorities  in  their  sewers  ot 
streeto  under  the  Public  Health  Act.     But,  anbiect  to 
the  later  deciaions  upon   these  questions   m   t«  U>« 
extent  in  space  and  time  of  the  estate  ot  the  local 
authorities,  I  think  that  what  was  sa'.d  by  Sir  Gewg* 
Jessel  in  th»t  case  is  a  correct  statement  of  th*  law. 
The  passage  to  which  I  refer  is  as  follows  :  "  I*  'W 
found  under  the  old  law,  aid  it  was  someSimes  held, 
that  the  sewer  authorities  h»d  only  nu  e»scaient,  and 
it  was  found  to  he  very  inconvenient,  and  conscqaenlly 
in  the  modem  Act*  the  property  in  the  aewer*  Hm 
been  vested  in  the  sewer  authorities.    That  is  to  say, 
th*t  in-t9td  of  allowing  the  subsoil  to  remain  in  the 
owner  of  the  soil,  subject  to  an  easement  or  right  of 
sewerage   or  drainage,  the  absolute  propertj-  in  the 
sewer  (which  means  not  merely  ia  the  brick  barrel,  or 
whatever  it  may  be,  forming  the  sewer,  but  the  whok 
interior  of  the  sewer,  that  is,  the  whole  of  the  spacs 
occupied  by  it)  is  now  vested  in  the  sewer  authonties. 
air.  Evans,  for  the  appellants,  contended   that  tht 
later  authorities  are  not  consistent  with  this  statenxfflt 
of  the  law.     And   1  have  carefully  co'.eidered  tM 
cases  to  which  he  referred  me.    The  authority  whieh 
appeared  to  go  the  furthest  in  support  of  his  contention 
was  a  passage  from  the  j  udgment  of  Lord  Eussell  ot 
Killowen  in  Krtvi/'ord  v.  Mayor  of  Easlbatirnt,  [1898] 
•2  Q.  B.,  p.  205.     There  the  Lord  Chief  Justice  hadto 
consider  the  question  as  to  whether  a  drain  which 
connect«d  two  or  more  houses  with  a  public  a-— - 
and  existed  before  the  Puhlio  Hejlth  Act,  1S90,_ 
into   operation,   was  a   "private  drain"  witMn  1 
meaning  of  section  19  of  the  Act.  And  he  was  de 
with  the  argument  that  aa  the  drain  in  qnestioi 
a  sewer  withm  the  meaning  of  section  13  of  the  Public 
Health  Act,  ISTo,  and  was  vested  in  the  local  authonlr 
under  that  section,  it  could  not  be  a  "  private  diam 
under  section  19  of  the  Act  of  1890.    In  dealing  wili 
this  argument  Lord  HusaeU  had  to  consider  the  ettW 
of  section  13  of  the  Act  of  1^75  and  the  de<aaJM 
upon    the    section,  and    in   dobg  so  he   used 
language  which  is  relied  upon  by  Mr.  Ev:      _ 
passage  ia  as  follows  :  "  But  what  is  the  meamnf  ' 
the  word  '  vest '  in  section  13  of  the  Act  of  1875  ? .  « 
has  been  clearly  held  that  the  vesting  is  not  a  ginM 
of  the  property  in  the  sewer  and  in  the  soil  aamwod- 
inc  it  to  the  local  authority,  but  g^-ing  sioch  0*n«- 
ship  and  such  rights  only  as  are  neeessMj  for JW 
purpose  of  carrying  out  the  duties  of  a  1oc«1_m*»""*^ 
with  regard  to  the  subject-matter."     In  thw  i 
Lord  RuJseU  was  not  dealing  with  the  question  wi 
the  interest  of  the  local  authority  in  a  sewer  U  ft 
easement  or  a  property  in  the  land.    H^  wa«  ref« 
to  the  oases  which  have  decided  that  the  «xtent  ano 
duration  of  the  property  or  estate  wjquiMd  hy JM 
local  authority  are  limited  by  reference  to  the  «■■ 
poses  for    which    the    property  ia    veated  w 
authority.      I  do  u  .t   think  that    the  Lord 
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Justice  intended  to  decide  or  to  say  that  the  interest 
acquired  hy  the  local  authority  was  an  easement 
only.  In  1904  the  case  of  the  Wettminiier 
Corporation  v.  Johnson,  52  W.  B.  350,  [1901] 
1  K,  B.  19,  came  before  Wright  J.,  and  he 
accepted  and  acted  upon  the  construction  of  Lord 
Bnssell's  language  which  is  relied  upon  by  Mr. 
Evans.  But  his  judgment  was  reversed  by  the  Court 
of  A.ppeal,  [1904]  2  K.  B.,  p.  737,  where  the  present 
Master  of  the  Bolls  said  as  follows:  "No  doubt  the 
teodeacy  of  modem  decisions  has  been  to  limit  the 
meaning  of  the  word  'vest'  in  the  Public  Health 
Acts  in  connection  with  a  street  to  vesting  '  in  the 
urban  authority  such  property  and  such  property 
only  as  is  necessary  for  the  control,  protection, 
and  maintenance  of  the  street  m  a  highway 
for  public  ate,'  as  stated  by  Lord  Herschell  in 
the  pissage  cited  by  Wright,  J.,  from  Tunbridge 
Weill  Corporation  v.  Baird,  [1896]  App.  Cas., 
p.  434,  44  W.  B.  Dig.  96.  But  no  case  has 
gone  so  far  as  to  hold  that  actual  property, 
as  distinguished  from  an  easement  only,  was  not 
passed  to  the  authority  by  that  word."  It  is 
true  that  the  question  in  We»tmintter  Corporation  v. 
JohntOH  arose,  not  under  the  Income  Tax  Act,  bat 
under  the  Land  Tax  Act,  1797,  s.  4.  The  words  in 
the  section  are :  "  All  and  every  manors,  messuages, 
lands,  and  tenements  .  .  .  and  all  hereditaments 
of  what  nature  or  kind  soever  they  be."  The  Court 
of  Appeal  held  that  the  interest  in  question  was  a 
hereditament  within  the  meaning  of  the  section.  But 
the  importance  of  the  judgment  of  the  Master  of  the 
Bolls  for  the  purposes  of  the  present  case  is  in  the 
expression  of  his  opinion  at  to  the  meaning  of  the 
word  "  vest"  in  the  Pablic  Health  Act  in  onnection 
with  streets  and  sewers,  haviug  regard  to  the  language 
used  by  Lord  Bussell,  which  had  been  relied  upon  in 
the  coart  below  by  Wright,  J.  As  I  have  said,  and 
as  appears  from  these  cases,  the  questions  as  to  the 
vesting  of  streets  and  the  vesting  of  sewers  are,  in 
principle,  identical.  In  my  opinion  the  interest  of 
the  appellants  was  not  a  mere  easement,  but  was  a 
prop^y  in  the  land  and  a  "hereditament"  which 
was  "capable  of  actual  occupation"  (and,  in  fact, 
was  occupied  by  the  appellants)  witMn  the  mean- 
ing of  Schedule  A,  r.  1.  I  ought  perhaps  to 
mention  an  argument  in  the  nature  of  a  reductio 
ad  ahiurdam  that  if  sewers  fall  within  rule  No.  1, 
streets  also  must  be  chargeable.  The  answer  to  this 
is  that  streets  are  public  highways,  and  unless  the 
mines  or  subsoil  under  the  highway  is  occupied  or 
used  for  some  profitable  purpose,  tbe  land  occupied 
by  the  highway  is  of  no  value  to  its  owner  or  to  any 
one  except  the  public.  But  it  is  further  contended 
for  the  appellants  that  even  if  their  interest  in  the 
sewer  is  a  "  hereditament  capable  of  actual  occupa- 
tioa"  it  is  within,  and  should  be  assessed  under, 
Bohednle  A,  rale  No.  3,  and  not  under  rule  No.  1. 
Tbe  material  words  of  rule  No.  3,  paragraph  No.  3, 
are  as  follows.  The  role  begins  :  "  The  annual  value 
of  all  the  properties  hereinafter  described  shall  be 
understood  to  be  the  full  amoimt  for  one  year  or  the 
average  amount  for  one  year  of  the  profits  received 
therefrom  within  the  respective  time  herein  limited." 
The  first  paragraph  is  as  to  quarries,  the  second  as  to 
mines,  and  the  third  one,  which  has  been  relied  on,  is 
in  these  words:  "Of  iron  works,  gas  works,  salt 
springs  oi  works,  alum  mines  or  works,  water  works, 
streams  of  water,  canals,  inland  navigations,  docks, 
drains  and  levels,  fishings,  rights  of  markets 
and  fairs,  tolls,  railways  and  other  ways, 
bridges,  ferries,  and  other  concerns  of  the  like 
natore,  from  or  arising  out  of  any  lands,  tenements, 
hereditaments,  or  heritages,  on  tbe  profits  of  the  year 
preceding."    It  is  said  that  the  sewer  comes  under 


the  general  words  of  this  rule,  "  other  concerns  of  a 
like  nature  "  ;  that  it  is  a  concern  of  a  nature  like  to 
that  of  a  "  stream  of  water,"  "  dock,  drain  or  level." 
But  it  must  be  remembered  that  to  fall  within  this 
rule  it  is  not  sufficient  that  the  "  concern  "  should  be 
like  one   or   other  of  the  hereditaments  expressly 
mentioned  ;  it  is  not  indeed  sufficient,  in  my  opinion, 
that   the    hereditament    should    be    one    of    those 
expressly  mentioned,  as,  for  example,  "  a  stream  of 
water  "  or  a  "bridge."    It  is  necessary,  in  order  to 
bring    the  "concern"  or  hereditament  within   this 
mle,  that  it  should  be  used  for  the  purpose  of  a 
business  by  which  profits  are  earned;  although,  of 
course,  every  hereditament  used  for  the  purpose  of 
such  a  business  ia  not  within  this  rule.    Some  light 
upon  the  interpetation  of  the  rule  may  be  obtained 
from  what  was  eaid  in  the  case  of  the  Edinburgh 
Southern  Ctmeteri/  Co.  v,  Kinmont,  2  Tax.  Cas.  616,  by 
Lord  Shand  at  p.  528,  and  by  Lord  McLaren,  at  p.  530. 
As  Lord  Macnaghten  said,  in  [ItOl]  App.  Cas.,  at 
p.  35,  income  tax  is  always  a  tax  upon  income,  or  at  all 
events,  upon  a  profit  or  gain  in  the  nature  of  income. 
In  the  case  of  land,  whether  it  is  occupied  by  its  owner 
or  let,  the  anneal  profit  or  gain  in  the  nature  of 
income  arising  from  the  land  is,  in  most  cases,  fairly 
and  conveniently  measured  by  the  rack-rent  at  which 
the  landcouH  be  let  by  the  year;  but  in  some  cases 
where  the  Isnd  is  used  for  the  purposes  of  business 
and  constitutes  what  may  be  described  as  the  plant, 
or    sometimes    indeed    the    stock-in-trade,    of    the 
business,  the  actual  thing  sold  or  dealt  in,  rack-rent 
is  not  a  convenient  measure  of  the  profit  or  gain 
arising  out  of  the  land ;  and  I  think  it  will  be  found 
that  it  is  casei  of  this  kind  which  are  described  and 
regulated    by  rule  No.   3  of  Schedule  A.      If   the 
appellants  were  making  any  profit  by  allowing  any 
other  local  authorities  to  use   their  sewer  the  case 
might  be  different  and  other  questions  might  arise. 
But  in  fact  the  appellants  make  no  profit  whatever. 
They  receive   certain  comparatively  small  payments 
which  go  pro  tanto  to  reduce  the  very  much  larger 
costs  of  the  maintenance  and  working  of  the  sewer. 
The  case  falls  within  the  words  of  Schedule  A,  mle 
No.  1.     In  my  opinion  it  is  not  taken  out  of  the 
rule  by  the  fsct  that  iome  payment  is  made  to  the 
appellants  by  the  other  authorities  who  make  use  of 
the   sewer.      There   is   another   contention   of  the 
appellants   with    which  I  must  deal.     It  is   stated 
in    the  appellants    points    for    argument,    Nos.    10 
and   11,    "  that  if  contrary  to  what  the  appellants 
contend  they  are  chargeable  under  Schedule  A  in 
respect  of   the  annual  value  of  the  land,    then  in 
the    alternative    they    contend    that    such    annual 
value  for  the  year  ended  the  dth  of  April,  1905,  is  to 
be  ascertained  by  reference  to  the  adjoining  land, 
which  is  purely  agricultural  land,  and  the  rack-rent 
at  which  the  same  is  worth  to  be  let  as  agricultural 
land,  and  inasmuch  as  the  acreage  of  the  laud  covered 
by  this  assessment  is  one  and  a-half  acres  or  there- 
abouts, and  the  rack-rent  of  the  adjoining  land  does 
not  exceed  £2  per  acre,  the  assessment  should  be 
upon  that  basis.    That  the  poor  rate  asssssment  upon 
the  subject-matter  claimed  to  be  chargeable  has  no 
application  to  the  appellants'  undertaking  for  the 
purposes  of   income  tax."      Upon  the  question  of 
amount,  it  appears  to  me  that  the  commissioners  were 
at  liberty  to  take  the  poor  rate  assessment  into  con- 
sideration  as  evidence  of   the  gross   annual  value. 
They  were  not,  and,  as  I  understand  tiieir  finding^,  did 
not,  consider  themselves  bound  by  it.    On  the  other 
hand,  I  do  not  think  they  were  bound  to  ascertain 
the  annual  value  by  reference  to  the  rent  at  which  the 
adjoining  agricultural  land  is  let.      I  do  not  think 
that  the  amount  of  the  assessment  has  been  ascer- 
tained upon  any  wrong    principle.     In   my  judg- 
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meiit,     therelorci    the    assesjment     iniirt     be     con- 
firmed. 
There  will  be  judgment  for  the  ratpondent  with 
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188a  [diiclaimtr  uf  otieroua  proptrlij),  tire  applicable  to 
arf«i»fi  iisf ratioiM  ("n  ia?(A-ru^fey  unrfer  (fcCVon  125n/(A« 
Kinie  jirJ,  (</  the  entaiet  o/penom  dijinij  imolvent. 

Dictum  of  C*7e,  J.,  in  Ex  parte  The  Official 
Receiver,  In  re  Gould,  35  W.  R.  569,  19  Q.  B.  D.  92, 
followed. 

Appeal  from  a  deciaioa  of  the  registrar  of  the 
county  court  at  Brighton  givinj^  the  trustee  in  the 
admin  is  triition  of  the  eabi'e  of  J.  B,  Melliaon,  a 
p'raon  who  had  died  insolvent,  leave  to  disolaitn  the 
lease  of  a  hotel  at  Brighton. 

The  lease  in  question  had  been  granted  by  one 
Isaacs  to  the  deceased  Mellison,  who  had  sub-let  to  a 
Mrs.  Morse,  who  had  in  her  turn  assigned  to  the 
appellant,  Francis  Day. 

Mellison  having  died  iaaolvent,  an  order  was  made 
for  the  adminittration  of  hia  estat*  in  baukruptoy  iu 
the  county  court  at  Brighton  under  section  124  of 
the  Bnnkruptcy  Act,  1883,  and  Mr.  Oscar  Berry  was 
appointed  trustee. 

The  trustee  applied  to  the  rt gistrar  at  Brighton  for 
leave  to  disclaim  the  leaae  from  laaaua  to  the 
deceased  under  aeotion  55  of  the  Bankruptcy  Act. 
1883, 

Day  opposed  the  application  on  the  ground  that 
the  court  had  no  power  to  give  leive  to  disclaim  in 
Edministrations  under  seotiun  123. 

The  registrar  gave  the  truatee  leave  to  diiclaim. 

Day  appealed. 

Bted,  K,G.,  and  Hodge*,  for  the  appellant — The 
question  in  this  case  depends  upon  what  part*  of  the 
Bankruptc^y  Act,  1S83,  are  applicable  to  administra- 
tions under  section  125  of  that  Act.  By  sub-sections 
0  and  6  of  section  125  it  is  laid  down  that  the  truatee 
abaU  realize  and  distribute  the  estate  in  accordance 
with  the  provigiona  of  this  Act,  and  that  with  certain 
modifications  "  all  the  provisiona  of  Part  III.  of  thia 
Act,  relating  to  the  administration  of  the  property  of 
a  bankrupt,  nhall,  so  far  as  the  same  are  appUcuble, 
apply  to  the  case  of  an  adminiatration  order  under 
this  gection."  It  is  true  that  section  55  is  one  of  the 
proviBiona  of  Part  Itl.,  but  there  are  many  sections  in 
that  part  which  ate  not  applicable  to  these  ad  mini  s- 
tntioDS.  The  court  of  bankruptcy  in  caaea  tmder 
thia  aection  nil],  unless  there  is  some  provision  to  the 
contrary,  follow  the  practice  of  the  Chancery  Division 
in  the  administration  of  iueolvent  estates:  Ex  parte 

(a.)  Eeported  by  P.  M.  Famlfokb,  Eaq.,  Barriater- 
at-Law. 


Q.  B.  D.  31 

lays   down 

what  rules  in  bankruptcy  are  applicable  to  adminis- 
trations in  Chancery,  ami  does  not  import  diidaimef 
which  is  uoknown  in  adniiniatrationa  in  Chsuoocry 
In  re  Wetibaurne- grove  Drapery  Co.,  25  W.  B.  50B,  J 
Ch.  D.  248.  There  ia  no  direct  authority  as  to 
whether  seolion  55  appbea  in  ihe«e  cases.  The 
registrar  in  his  judgment  irelied  upon  a  didum 
of  Cave,  J.,  in  Ex  parU  The  Official  fiictiver,  I* 
re  Ooald,  35  W.  E.  569,  19  Q.  B.  D.  92,  whew, 
referring  to  sections  50  to  57  and  58  to  65.  In 
said,  "Speaking  generally,  there  can  I  thinlc  be  m 
doubt  that  the  Uat  two  portions  apply  to  an  »dmmi»- 
tration  under  section  125,  though  even  in  thoM 
portiona  there  are  seationa,  such  aa  oZ  and  64,  wWoh 
would  not  be  applicable."  The  regiatnif  alao  relied 
on  Uashtekv.  Clark,  41  W.  B.  471,  [1899]  I  Q.  B. 
69<).  [Waltos-,  J.— Ib  there  anjiibing  in  teotion  M 
which  makes  it  inapplicable.]  Sub-aection  1  retei 
to  "the  property  of  the  bankrupt,"  and  sub-section 
2  apeaks  of  disclaimer  operating  ' '  to  detanuine  tli* 
righta,  interests,  and  liabilities  of  the  bankrupt."  In 
administriition  there  ii  no  bankrupt.  Sub-sediao  S 
makes  the  person  who  takes  a  vesting  ord?r  8ubj«t 
to  the  liabilities  of  the  bankrupt  "  at  the  <Ute  when 
the  biukruptcy  petition  was  filed."  In  ad  aiiuiaintloii 
there  ia  no  sntJi  date. 

E.  E,  Bamphreyi,  for  the  trustee.— The  Imw  ia 
queation  formed  part  of  the  property  of  the  btatoapt 
Under  aub-aection  5  of  section  125  it  veet«d  intti 
truatee  and  he  waa  entitled  to  deal  with  it  in  acoori- 
ance  with  the  provisions  of  the  Act.  As  Jt  w»» 
onerous  property,  he  could  deal  with  it  under  wdioa 
00  and  disclaim  it. 

He  referred  /«  re  D'Epintttil,  30  W.  R,  423,  » 
Ch.  D.  217,  cited  by  Gave,  J.,  in  In  re  Gould. 


is  whattMH 
eatat^^H 
m  toalwH 


CiayUm,  for  Isaacs,  the  leasee,  did  not  argue. 

BioHAM,  J.— The  only  point  in  this  case  is  ' 
in  administrations  in  bankruptcy  of  the  ea 
persons  djiug  insolvent  there  ia  jurisdiction  I 
the  disclaimer  of  onerous  property.  I  aee  no 
why  there  should  not  be,  and  I  thiiik  that  thsrt  i* 
jurisdiction,  This  lease  which  had  been  granted  to  tli« 
deceased  waa  undoubtedly  part  of  the  properly  of  ki" 
estate,  and  vested  in  the  truatee  just  m  k  « 
ordinar)'  bankruptcy.  Sub-section  6  of  section  IS 
ftpphes  the  provisions  of  Part  III.  of  the  Act,  so  iu 
as  they  are  applicable,  to  the  administration  of  tlw 
property  of  a  peraon  dying  inaolvent  The  udtainii- 
tration  order  vested  tbia  le«se  in  the  trustee,  and  14j 
not  aee  why  he  should  not  have  the  tighU  of  « 
ordinary  trustee  in  bankruptcy. 

In  the  caaea  of  In  re  Quuld  and  Hatlaek  v.  Clf''- 
the  courla  refused  to  import  sections  47  and  ii  ioW 
these  admiuistrations  because  they  would  have  th* 
had  to  deal  with  the  property  of  persoM  oth«f  thai 
the  bankrupt  which  would  be  out«ide  the  scope  w 
section  125,  but  iu  the  preseiit  case  the  property  to  1« 
dealt  with  is  the  property  of  the  insolvent  estate,  iOi| 
I  do  not  aee  why  the  trustee  should  not  bn  entitlw 
to  disclaim  it.  I  consider  the  judgment  oi  C«»«,  JU 
in  In  re  OoulJ  an  authotity  upon  the  point,  thotjgi 
it  was  but  an  obiter  dietam, 

Walton,  J.,  concurred. 

Appeal  diamUted;  l&ive  to  appeal  granted. 

Solicitor  for  the  appellant,  H.  W.  Btckwith. 

Solicitors  for  the  trustee,  Cuthman  Jt  OH/ion- 

Solidtora  for  the  lessor,  Hyman,  Itaaa,  i  irt"*- 
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Cmitt  Of  Appeal. 


From  K.  B.  Div.  -  ) 

(YanghBa  Williams,  Stirling,  and  \  March  34. 

Moulton,  L.JJ.)  ) 

Brown  v.  Fjsenzy.  (a.) 

Practice — Payment  into  court — Liability  tu>t  denied — 
Death  of  defendant  before  trial — Juritdietion  to  order 
paymetU  out  of  money — Ord.  22,  rr.  1,  5. 

The  defendant  in  an  action  of  libel  without  denying 
liability  paid  a  lum  of  money  into  court  at  sufficient  to 
satisfy  the  plaintiff's  claim.  The  plaintiff  proceeded  with 
the  action  and  did  not  take  the  money  out  of  court. 
Before  trial  the  defendant  died,  and  his  executors  applied 
for  an  order  that  the  money  in  court  should  be  paid  out 
to  them. 

Held,  tluU,  though  the  action  Jtad  abated  owing  to  the 
death  of  the  defendant,  the  court  Itad  power,  under  its, 
general  jurisdiction  over  money  in  court,  to  order  it  to  be 
paid  out  at  it  thought  right,  and  that  the  plaintiff's 
right  was  superior  to  the  exeetUors',  and  the  court  would 
order  it  to  be  paid  out  to  him. 

Appeal  from  an  order  of  Walton,  J.,  in  chambers. 

The  action  was  broaght  to  recover  damages  for 
Ubel.  Th«  defendant,  with  his  defence,  which  did  not 
deny  liability,  paid  a  snm  of  money  into  court  as 
Boffic'ent  to  satisfy  the  plaintifiTs  claim.  The  plaintiff 
proceeded  with  the  action  and  did  not  take  the  money 
out  of  ooiut.  Before  the  trial  the  defendant  died. 
The  action  having  thus  abated,  the  defendant's 
executors  took  out  a  summons,  headed  in  the  action, 
for  an  order  that  the  money  should  be  paid  out  to 
them.  The  summons  was  referred  by  the  master  to 
the  judge,  who  refused  the  application.  The  executors 
appealed. 

In  order  to  avoid  any  technical  difficulty  that  the 
summons  could  not  be  taken  oat  in  an  action  which 
was  dead,  it  was  agreed  between  the  parties  with  the 
consent  of  the  court  that  the  summons  should  be 
treated  as  an  originating  summons  not  taken  out  in 
the  action,  and  that  the  court  should  say  to  whom  the 
money  should  be  paid. 

Montague  Lush,  K.O.,  and  B.  E.  Vaughan  Williams, 
for  the  executors. — Where  money  is  paid  into  eourt, 
even  without  a  denial  of  liabilily,  and  u  not 
accepted  in  satisfaction,  it  remains  the  property  of 
the  defendant.  The  plaintiff  had  merely  a  right, 
under  ord.  22,  r.  5,  to  take  it  out  daring  the  pendency 
of  the  action.  The  action  having  abated  by  the  death 
of  the  defendant  without  the  money  havinig  been 
taken  out  of  court  by  the  plaintiff,  the  executors  are 
entitled  to  have  thtir  own  money  paid  out  to  them. 
If  the  action  had  gone  to  trial,  and  the  plaintiff  had 
recovered  less  than  the  amount  paid  into  court,  the 
judge  at  the  trial  could  have  made  an  order  under  rule 
b  for  payment  of  the  balance  back  to  the  defendant : 
Gray  v.  BaHhohmew,  43  W.  E.  177,  [1895]  1  Q.  B. 
209.  That  showed  that  the  money  did  not  become 
the  property  of  the  plaintiff.  Qray  v.  BarthoUmuw 
and  Best  v.  Osborne,  Oarrett,  &  Co.,  12  Times  L.  B. 
419,  were  both  inconsistent  with  the  money  becoming 
the  property  of  the  plaintiff.  The  order  ought  there- 
fore to  nave  been  made  for  payment  of  the  money  out 
to  the  executors. 

They  also  referred  to  Bamet  v.  Jeaffreton,  6  Times 
L.  B.  436. 

(a.)  Reported  by  W.  P.  BiEEY,  Esq.,  Barrister- 
at-Law. 


Montague  Shearman,  K.C.,  and  P.  B.  Merle,  for  the 
plaintiff. — ^Where  money  is  paid  into  court  under  ord. 
22,  r.  1,  as  sufficient  to  satisfy  the  plaintiff's  daim, 
without  a  denial  of  liability,  it  becomes  the  property 
of  the  plaintiff  from  the  moment  of  payment  in,  and 
he  can  take  it  out  at  any  time  he  pleases.  He  may 
accept  it  in  satisfaction  and  take  it  out,  or  he  may 
not  accept  it  in  satisf  action  and  may  proceed  witii 
the  action,  in  which  case  he  may,  if  he  likes,  tt^e  the 
money  out  of  court  under  ord.  22,  r.  S,  at  any  time. 
That  power  to  take  it  out  does  not  cease  because  the 
action  has  abated.  The  defendant  ceased  to  have  any 
interest  in  the  money.  Ord.  22,  r.  5,  merely  pre- 
served the  old  practice :  Knapton  v.  Drew,  Barnes 
N.  of  C.  279;  Crockay  v.  Martin,  Barnes  N.  of  C. 
281;  Archbold's  Practice  (14th  ed.),  p.  347.  The 
money  became  the  plaintiff's  money  subject  to  be 
devested  by  an  order  of  the  judge  under  the  last 
clause  of  rule  5,  as  was  done  in  Oray  v.  Bartholomew. 
It  was  paid  into  court  by  way  of  amends  to  the 
plaintiff,  and  it  remained  in  court  for  that  purpose  : 
Berdan  v.  Greenwood,  26  W.  R.  902,  3  Bx.  D.  231; 
Emdm  v.  Carte,  30  W.  R.  17,  19  Ch.  D.  311 ;  Coughlan 
T.  Morris,  6  L.  R.  Ir.  403.  Even  if  the  money  did 
not  become  the  plaintiff's  property  when  paid  into 
court,  it  was  paid  in  subject  to  the  provisions  of  ord. 
22,  r.  5,  which  gave  the  court  power  to  order  it  to  be 
paid  out  as  it  monght  right.  The  court  had  also 
inherent  jurisdiction  to  make  an  order  as  to  the  pav- 
ment  out  of  money  ia  court.  In  the  exercise  of  its 
discretion  the  court  would  refuse  to  order  the  money 
to  be  paid  to  the  executors  as  the  plaintiff's  light  to  it, 
the  action  being  undefended  and  thedefendant  having 
assessed  the  damages  at  the  sum  paid  into  court,  is 
better  than  that  of  the  defendant. 


B.  E.  Vaughan  Williamt  replied. 


Owr,  adv.  vult. 


llarch  24.— Vauohar  Wiluahs,  L.J.— This  is  an 
action  for  libel  in  which  a  sum  of  money  has  been 
paid  into  court  by  the  defendant  without  a  denial  of 
liability.  The  plaintiff  did  not  accept  that  sum  in 
satisfaction  and  take  it  out.  While  the  monev  was 
still  in  court,  and  before  trial,  the  defendant  died,  and 
upon  the  principle  actio  personalis  moritur  cum  persona 
the  action  is  no  longer  alive.  The  question  therefore 
arises  as  to  what  ought  to  be  done  with  the  money 
in  court.  The  executors  of  tie  defendant  have  applied 
by  what  has  been  agreed  shall  be  taken  to  be  an 
oriffuiating  summons  for  an  order  that  the  money  be 
paid  out  to  them.  The  judge  in  chambers  refused 
that  order,  and  the  executors  now  appeal  to  this 
court.    In  my  opinion  that  refusal  is  right. 

The  matter  hes  really  in  a  small  compass,  though 
the  point  is  a  new  one.  I  do  not  propose  to  go  into 
the  old  law  relating  to  the  payment  of  money  into 
court,  nor  to  the  law  under  the  Common  Law  Pro- 
cedure Act,  1862 ;  I  propose  to  deal  solely  with  the 
rules  made  under  the  Judicature  Acts  and  tiie  present 
practice  which  now  regulates  the  matter.  Otd.  22, 
r.  1,  provides  that  "where  any  action  is  brought  to 
recover  a  debt  or  damages,  any  defendant  may,  oefore 
or  at  the  time  of  delivering  his  defence,  or  at  any 
later  time  by  leave  of  the  court  or  a  judge,  pay  into 
court  a  sum  of  money  by  way  of  satufa^on,  wUch 
shall  be  taken  to  admit  tiie  daim  or  cause  of  action 
in  respect  of  which  the  payment  is  made ;  or  he  may 
with  a  defence  denying  liability  (except  in  actions  or 
counterclaims  for  libd  or  daiider)  pay  money  into 
court  which  shall  be  subject  to  the  provisions  of 
rule  6."  I  do  not  think  that  it  was  disputed,  when, 
the  case  was  argued,  that  if  the  money  is  paid  in 
without  a  denial  of  liability  and  the  plaintiff  takes  it 
out,  but  not  in  satisfaction,  he  is  entitled  to  go  on 
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vitb  the  action  and  daim  damages  uHra.  Rnle  5  of 
order  22  made  special  provision  aa  to  what  was  to  be 
done  in  the  caae  of  money  paid  into  court  vithout  & 
denial  of  liahility — namely,  "  the  money  jiaid  into 
court  shall  be  paid  out  to  the  pluintiflF  on  hw  wqueat, 
or  to  his  Boltcitor  on  the  plaintiff's  written  authority, 
unless  the  court  or  a  judge  shall  otherwise  order." 
Now  I  have  no  doubt  myself  bwt  that,  if  this  money 
hud  been  taken  out  under  that  clause  of  rule  5,  the 
plain t) ft'  would  have  been  entitled  to  (ay  that  the 
sum  was  not  sufficient  to  satisfy  his  claim  and  to 
claim  damages  itHra.  In  these  circumstannea  we 
have  to  consider  whether,  tbe  defendant  having  died, 
the  plain tifl'  is  stUl  entitled  to  take  the  money  out 
under  rule  S.  8o  far  as  the  rules  are  concerned,  in 
my  opinion  tbe  plttiatii)'  is  not  entitled  to  take  it  out. 
It  vras  argued  that  the  moment  the  money  was  paid  in 
■without  a  dental  of  liability,  iuaimncb  aa  tbat  consti- 
tuted an  admission  of  the  cause  of  action,  and  also  an 
admisuDn  that  the  amount  paid  in  was  due  in  respect 
thereof,  the  money  from  that  tuooient  became  the 
plaintiff's  money,  and  that  the  rule  whieh  enabled 
him  to  take  it  out  was  only  the  neceisary  con- 
sequence of  the  money  having  become  his  money 
from  the  luoment  when  it  was  paid  in.  There 
seems  to  me  to  be  a  good  deal  to  be  aaid  for  that 
contention,  but  in  my  opinion  the  case  of  Gray  v, 
liarlhohmeto  shows  that  it  is  wrong.  That  ua^e 
shows  that  the  money  did  not  become  the  property 
of  the  plaintiff,  that  he  meiely  got  the  right  nnder 
the  rule  to  take  it  out  of  court',  and  that  he  got 
nothing  more.  The  head-note  in  that  case  states 
that  "  in  an  action  for  slander  the  diffendaat  paid  £5 
into  court.  The  pkintiff  recovered  »  farthing 
damages,  and  judgment  was  entered  for  the  defend- 
ant with  costs.  The  j  ddge  directed  that  the  money 
paid  into  court,  lesii  one  farthing,  should  be  '[wid  to 
the  defandaut.  On  appeal,  held,  tbat  the  judge  had 
power  to  make  such  an  order,"  That  decision  was 
inconsistent  with  the  money  having  become  the 
property  of  the  plaintiff;  beoaiue  it  was  inconceivable 
that  any  court  shonld  make  an  order  taking  away 
money  from  the  plaintiff  after  it  bad  become  hia 
property.  Lord  Esher,  after  reading  the  last  clause 
of  rule  5  of  order  22,  said  :  "The  meaning  of  that  is 
that  the  court  or  a  judge  may  order  thit  it  shall  not 
be  paid  to  the  plaintiff.  To  whom,  then,  is  it  to  he 
paid  ?  It  must  be  paid  either  to  the  pliintiff  or  to 
the  defendant,  and  it  it  is  not  paid  to  one,  it  must 
ex  ntcissititie  ret  be  paid  to  the  other.  It  seems  to  me 
that  ord.  22,  r.  5,  was  passed  for  the  express  purpose 
of  giving  the  judge,  in  certain  cases,  power  to  deal 
with  money  paid  in  by  the  defendant,  and  that  it  gave 
jurisdiction  to  tbe  judge  in  this  caae  to  make  the 
order  appealed  against."  It  seems  to  me  that  in  the 
present  ca^e  theoourt  muattakeit  that,  if  the  case  bad 
b«.'n  tried,  the  judge  who  tried  it  would  have  had 
power  to  order  tbe  money  to  be  paid  out.  I  do  not 
think  that  that  pow«r  is  one  which  necessarily  mnst 
be  exerciied  under  the  rules.  In  my  opinion  when 
money  is  paid  into  court  the  judge  has  power  to  say 
what  should  be  done  with  it,  when  the  power  given 
to  him  by  the  rules  is  exhausted.  What,  then,  should 
tbe  court  now  say  should  be  done  with  the  money  ? 
"We  must  see  whether  there  is  taiy  reason  why  one 
should  get  it  more  than  tbe  other.  The  plaintiff  was 
entitled  to  say  that  his  cause  of  action  was  admitted 
and  the  am  unt  of  damages.  The  defendant  was 
entitled  to  say  that  the  money  was  his  money,  and 
that  the  cause  of  action  was  now  dead,  and  that 
therefore  the  money  should  be  letumed  to  him.  In 
my  opinion  the  latter  is  not  a  sufficient  reason, 
PHmd  fiteit  the  right  thing  to  do  is  to  order  the 
money  to  be  paid  out  to  the  plaintiff,  his  cause 
of  action   being  admitted    by  the    defendant',   and 


the  amount  of  the  damAges.    The  appeal  must  be 
dismissed. 

SiXBLDra,  L.J,— I  am  of  the  tame   opinion.    It 

seems  to  me  that  the  plaintiff  ia  entitled  to  an  order 
for  payment  of  the  money  out  of  court  to  him  under 
ord.  22,  r.  a.  Th'm,  ta  my  miad,  is  plain  from  tha 
observations  of  Thesigor,  L,  J.,  in  Eerdan  v.  Oreenwood,  \ 
and  of  all  the  judges  in  Emtltn  v.  Carle,  upon 
the  rules  which  were  then  in  force,  and  whiuh  upon 
this  point  aresimil.r  to  those  now  in  furue,  Tha - 
words  at  the  end  of  rule  o  were  doubtleM  inserted  to] 
prevent  injiiatice  while  the  action  is  pending.  Tbe  ' 
defendant's  personal  representatives  were  no  pkrtiM 
to  the  action,  and  could  not  have  been  made  partiea. 
Opon  the  death  of  tbe  defandtnt,  the  action  having 
thereby  come  to  an  end,  they  applied  for  an  order 
that  the  money  should  be  paid  out  of  court  to  them. 
It  is  unnecessary  to  decide  whether  the  pl^iitiff  could 
take  the  money  out  of  court  without  an  order.  It 
seems  to  me  tbat  the  court  hai  j  iirisdiotion  to  order 
the  money  to  be  paid  oat.  iVri'jhi  v.  iliieheU,  18 
Yes.  2d3,  is  an  authority  that  the  court  has  such 
jurisdiction.  Tbere,  after  a  bill  had  been  dismissed  for 
want  of  prorecation,  an  applic  ition  was  made  for  an 
order  that  the  money  which  had  been  paid  into  court 
should  be  paid  out,  and  the  L>ord  Chancellor  made 
tbe  order.  In  Wi/nae  v.  Jackson,  2  Busa.  351,  at 
p.  &o5,  the  Lord  Chancellor  said :  "  If  a  bill  is  dis- 
misied  where  money  has  been  brought  into  court  by 
the  plaintiff,  tbe  court  mnst  part  with  the  money  to 
some  one  or  other."  Tbat  reasoning  appears  to  me 
to  apply  where  the  action  is  at  an  cud  by  the  death  | 
of  the  defendant  la  those  circumstancea  we  have, 
in  my  opinion,  jurisdiction  to  make  an  order  in  favour 
of  the  executors.  But  they  must  ihow  some  reason 
why  the  plaintiff  should  he  deprived  of  the  money,  i 
and  they  have  shown  none,  except  that  the  action  il 
at  an  end. 

MotTLToK,  L.J,,  agreed, 

Appeal  diamiued,' 

Solicitors  for  the  plaintiff.  Churchman  <£  JTtnttr, 
for  O,  //.  BindUy,  Liverpool. 

Solicitora  for  the  ezeeutori,  Fitld,  JiMOe,  ii  V<i., 
for  Pinstnt  &  Co.,  Birmingham. 


March  I. 


From  Chan.  Biv. 
(Collins,  M,B.,  and  Eomer  and 
Cozeas-Hardy,  L.J  J.) 

In  re  Edwabds, 
Joirzs  V.  Jokes,  (a.) 

Will — Contirudion — Oift  to  class  attatnlng  (tocnty- 
— Oi/t  over  in  iht  evenl  of  death  withnui  Itavtnq  any 
children  surviving — Dtnih  of  surviving  child  in 
in/ancy-~VesUd  or  eontinyent  gift — Intaiaejf, 

A  testatrix  hy  tier  will  gavt  all  her  property  in  trad 
for  her  ekildrrn,  toho,  being  son»,  thoiild  uttain  tmenig' 
one,  or,  beimj  daughter*,  should  attain  that  ag«  or  marrg;. 
under  t/iat  age.     In  the  event  of  her  death  "withewl 

*  An  order  was  made  by  consent  that  the  money 

should  be  paid  out  to  the  plaintiff. 

(u.)  Beported  by  J.  I.  Stibumo,  Ba^.,  Barri4t«r> 

at-Law, 
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leaving  any  ehildren  surviving"  her,  the  gave  the 
property  to  her  brother*  and  tietert.  The  tettatrise  left 
one  child  eurviviny  her  who  died  an  in/ant. 

Held,  that  the  in/ant  child  did  not  take  a  vested 
interest  at  birth,  and  that,  there  being  no  reason  for  con- 
struing the  words  "  without  Itaving  any  children "  as 
meaning  "  without  leaving  any  such  children,"  the  gift 
over  also  failed,  and  there  was  an  intestacy, 

Kidman  v.  Kidman,  40  L.  J.  Ch.  359,  19  W.  B.  Dig. 
125,  dissented  from  on  the  second  point. 

This  was  an  appeal  from  the  decision  of 
Bodkley,  J. 

Elizabeth  Edwards  made  her  will  dated  the  20th  of 
December,  1902,  in  numbered  paragraphs. 

Paragraph  3 :  "I  give  all  my  property,  both  real 
and  personal,  to  my  trosteRS  in  tmat  for  my  children 
or  child  who  being  sons  shall  attain  the  age  of  twenty- 
one  years,  or  being  daughters  shall  attain  that  ag^ 
or  marry,  and  if  more  than  one  in  equal  sharea." 

Paragraph  4  :  "  In  the  eyent  of  my  death  without 
leaving  any  children  surviving  me,  I  give  all  my  pro- 
perty equally  between  my  brothers  and  sisters — 
namely,  Peter  Evan  Jones,  William  Thomas  Jones, 
Margaret  Sarah  Jones,  and  Agnes  Ada  Luff,  in  equal 
shares  as  tenants  in  common." 

The  testatrix  left  one  child  only  surriTing  her,  who 
died  an  infant. 

She  left  both  real  and  personal  property. 

Bnckley,  J.,  held  that,  having  regard  to  the  g^ft 
over  in  (uaase  4,  the  infant  child  who  survived  took 
a  life  interest. 

The  heir-at-law  and  next-of-kin  of  the  testatrix 
appealed. 

On  the  appeal  two  questions  were  argued :  First, 
whether  the  decision  of  Bnckley,  J.,  was  right  in 
holding  that  the  infant  child  took  a  vested  interest 
at  biru ;  and  secondly,  if  not,  whether  the  gift  over 
to  the  brotJiers  and  sisters  took  effect  in  the  events 
th*t  had  happened,  or  whether  there  was  an  intestacy. 

Buekmaster,  K,C.,  and  Orvickshank,  for  the 
appellants. 

Astbury,  E.G.,  and  P.  F.  Wheeler,  for  the  husband 
of  testatrix. 

J.  W.  Oreig,  for  the  brothers  and  sisters. 

The  f'lUowing  oases  were  cited :  In  re  Sevan's 
TrusU,  35  W.  E.  400,  34  Oh.  D.  716;  Ingram  v. 
Suckling,  7  W.  B.  386 ;  Bree  v.  Perfect,  1  Coll.  128 ; 
In  re  Wrangham's  Trust,  9  W.  B.  156,  1  Dr.  &  Sm. 
858 ;  Kidman  v.  Kidman,  40  L.  J.  Ck.  359.  19  W.  B. 
Ch.  Dig.  125 ;  Walker  v.  Mower,  16  Beav.  365. 

BoKEB,  L.J. — On  the  first  point  involved  in  this 
appeal — namely,  whether  the  gift  in  clause  3  of  the 
will  is  or  is  not  conting^ent — speaking  for  myself,  I 
cannot  say  that  I  feel  any  doubt  whatever.  The 
words  are  perfectly  clear  ;  there  is  no  possible 
ambiguity  about  them.  The  very  essence  of  the  gift 
is  that  only  those  children  shall  take  who  being  sons 
attain  twenty-one,  or  being  daughters  attain  that  age 
or  marry.  No  other  gift  is  contemplated.  Then, 
when  I  come  to  danse  4,  how  can  that  be  said  to 
throw  an^  light  on  the  preceding  gift,  or  to  make 
that  ambiguous  which  was  perfectly  clear  ?  Clause 
4,  in  my  opinion,  casts  no  light  on  the  preceding 
g^ft,  which  was  clear  ;  it  did  not  make  that 
ambiguous  which  was  clear  before,  and  the  testatrix's 
words  in  both  clauses  are,  as  I  have  shown,  perfectly 
dear,  simple,  and  free  from  doubt.  There  have  been 
cases,  no  doubt,  where  you  have  had,  first,  a  gift  in 
language  which  is  not  perfectly  clear,  or  might  not 
be  held  in  certain  cases  to  be  p<n4ectly  clear,  whether 
it  intended  to  make  a  gift  to  a  class  contingent  or 


not.  A  g^ft  to  children  as  and  when  they  shall 
attain  twenty-one,  though  primd  facie  meaning  a 
g^  to  children  contingently  upon  their  attainmg 
twenty-one,  may  be  said  to  be  words  of  a  character 
that  may  have  light  thrown  upon  them  by  the 
words  of  a  gift  over  on  the  parent  dying  without 
leaving  any  diildren ;  though  speaking  for  m^elf ,  I 
think  at  the  present  time  the  decision  in  In  re  fFrana' 
ham's  Trusts,  followed  as  it  was — and  I  think  rightly 
followed  on  this  part  of  the  case — in  Kidman  v. 
Kidman  by  IVIalins,  Y.O.,  accurately  represents  the 
law  even  as  to  those  cases,  though  there  are,  no  doubt, 
earlier  authorities,  and  there  may  be  one  or  two  since 
which  cocfliot  with  that  view.  Speaking  for  myself, 
I  think  that,  even  where  yon  have  words  such  as  those 
I  have  referred  to,  which  primd  facie  import  con- 
tingency, though  the^  are  somewhat  ambiguous  you 
will  not  turn  them  mto  non-oontingent  words  and 
make  gifts  to  the  children  vest  at  birth  merely  because 
you  have  a  gift  over  on  the  parent  dying  without 
children  or  without  issue.  But  whether  those 
antiiorities  are  in  doubt  at  the  present  da^  or  not, 
they  would  not,  to  my  mind,  apply  to  the  will  before 
us.  For  the  reasons  which  I  have  given,  therefore,  I 
think  the  decision  of  the  learned  jadg^  in  this  case, 
on  the  main  part  of  the  will,  was  erroneous  and 
should  be  reversed. 

Then  comes  the  second  point,  about  which  the 
authorities  are  not  quite  so  dear — ^that  is  to  say, 
whether,  in  the  gift  over  in  the  will  before  us,  in  the 
event  of  the  testatrix's  death  without  leaving  any 
children  surviving  her,  we  ought  to  read  the  words 
as  meaning  "  without  leaving  any  such  children 
surviving  her" — in  other  words,  convert  it  into  a 
gift  over  to  the  brothers  and  sisters  in  case  i^ere 
should  be  no  diild  of  the  testatrix  who  attained  a 
vested  interest  imder  the  prior  gift.  As  to  that, 
speaking  for  myself,  I  am  stronjflly  of  opinion  that 
when  you  have  dear  words  useaby  a  testator,  those 
words  ought  to  be  adhered  to,  unless  there  is  some- 
thing in  the  context  which  shows  that  a  contrary 
effect  ought  to  be  g^ven.  I  find  here  dear  words. 
The  worcu  are  "  In  the  event  of  my  death  without 
leaving  any  children  surviving  me."  Those  words 
are  free  from  ambiguity,  and  I  see  nothing  in  this 
wiU  which  would  enable  me  to  say  that  those  words 
ought  not  to  be  adhered  to.  It  is  said  that  the  court 
leans  against  an  intestacy.  I  do  not  know  whether 
that  expression  at  the  present  day  means  anything 
more  than  this — that  in  cases  of  ambiguity  the  court 
may,  at  any  rate  in  certain  wills,  gather  an  intention 
that  the  testator  did  not  intend  to  die  intestate ;  but 
it  cannot  be  that,  merely  with  a  view  to  avoiding 
intestacy,  the  court  is  to  do  otherwise  than  construe 
plain  words  according  to  their  plain  meaning.  A 
testator  may  well  intend  to  die  intestate.  When  he 
makes  a  will  he  intends  to  die  testate  only  so  far  as 
he  has  expressed  himself  in  his  wilL  Therefore, 
unless  I  were  forced  by  authority  in  the  present  case 
to  hold  otherwise,  I  should  hold  that  the  words 
"  without  leaving  any  children  surviving  me"  mean 
what  they  say. 

Now,  do  the  authorities  compd  us  to  hold  the 
contrary  ?  I  think  not.  I  need  only  refer  to  a  few. 
As  far  as  I  can  find  the  only  authority  in  support  of 
the  view  that  the  words  are  not  to  have  their  literal 
meaning  here  is  that  of  Kidman  v.  Kidman,  a  decision 
of  Malms,  V.C.  In  giving  that  decision  the  Yics- 
Chancellor  based  hia  decision  on  what  he  appears  to 
have  thought  had  been  dedded  by  Kindersley,  Y.O., 
in  In  re  Wrangham's  Trust  I  turn  to  In  re 
Wrangham's  Trust,  and  when  I  look  at  it  I  find  that 
Malins,  Y.C.,  has  misinterpreted  what  Kindersley, 
Y.C.,  said  in  In  re  Wrangham's  Trust.  What  Kin- 
dersley, Y.C.,  really  said  appears  at  p.  362  of  the 
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report  oi  the  coie  in  1  Dr.  &  Sm.,  &nd  lie  points 
out  that  the  object  of  a  simLlB.r  gift  in  the  will  with 
which  he  heid  to  deBl  was  not  what  Maling,  T.O., 
thought  he  meant,  but  quite  the  contrary.  The  words 
I  refer  to  are  these,  on  p.  362,  where  Kinrlergley,  V.C, 
said  :  "The  object  of  that  clause"  (that  is,  the  gift 
over)  "  was  to  provide  for  the  event  of  one  or  more 
obiltiron  attaining  twenty-one  in  the  life  of  their 
mother,  and  all  of  tbeiu  and  all  her  issue  predeceasing 
her."  That  is  to  say,  he  thought  the  gift  over  in  that 
ease,  being  a  gift  over  on  the  lady  dying  without 
leavicg  any  issue,  meant  what  is  said,  without  leaving 
any  issue  itt  her  death,  and  therefore  Malins,  Y.C., 
quite  luigunderstood  what  KindeTsley,  V.C,  dtcided, 
and  in  fact  erroneously  interpreted  Kiuderaley,  V.C. 'a, 
real  meaning.  Kiudersley,  V.C.'s,  view  was  to  the 
opposite  effect.  Then  I  find  in  Walktr  v.  Mower  a 
decision  of  Lord  Bomilly,  where  he  decided  the  exact 
point.  Incidentally  I  may  say  that  he  decided  both 
the  points  which  arise  in  this  appeal.  In  that  case  there 
was  a  gift  to  A.  for  life  with  a  provision  that  after 
A.'s  de&tb  the  property  should  be  assured  eciDally 
between  A.'s  children  on  their  respectively  attaining 
twenty- one,  with  a  gift  over  on  A.'s  death  without 
leaving  any  child.  The  IVIaster  of  the  BolLt  first  held 
that  the  gift  to  the  obtlir^n  was  contingent,  and  then, 
with  regard  to  the  gift  over,  he  said  this  ;  "  Aa  to 
the  gift  over,  I  am  of  opinion  that  it  did  not  take 
effect,  beoiuee  the  t-nant  for  life  did  not  die  without 
Uaying  any  child,  the  deceased  leaving  a  daughter. 
There  is  therefore  an  iateatacy,  and  the  moiety  of  the 
frealiolds  goei  to  the  heir,  and  of  the  leas-holds  to  the 
next-of-kin."  Therefore,  as  the  authorities  stand  on 
the  point,  we  have  the  Master  of  the  HoUs  and 
Kiaoersley,  V.C.,  on  the  one  hand,  and  Malins,  V.C, 
on  the  other,  relying  on  a  misinterpretation  of 
Kiudersley,  V,C,  The  effect  of  the  authorities  ia  to 
support  the  view  I  am  now  expressing— namely,  that 
in  the  present  case  the  words  on  which,  the  question 
turns,  being  plain  in  meaning,  must  have  due  effect 
given  to  tb*m, 

Tbo  only  other  authority  I  need  refer  to  is  one 
which  has  been  supplied  by  iijy  brother  Cozens- 
Hardy,  L.J.,  a  case  of  In  re  Hamlet,  Stephen  v, 
C«jiHiii(//.«m,  37  W.  B.  2-10,  39  Ch.  D.  426.  There  the 
gift  over  was  in  this  form :  There  was  a  gift  to  a 
daughter  for  life,  then  to  her  children,  like  the  gift 
here — that  is  to  say,  on  sons  aitaining  twenty-one  or 
daughters  on  attaining  that  age  or  marrying.  The 
gift  over  was  tbii :  ' '  And  in  case  my  said  daughter 
shall  happen  to  die  without  leaving  any  child  or 
cbUdren  her  surviving,  or  leaving  such  they  shall  all  die 
without  having  attained  a  vested  interest  in  the  said 
trust  moneys,  and  without  leaving  any  issue  them, 
bim,  or  her  surviving,"  then  over.  The  Ctiurt  of 
Appeal  declined  to  give  to  that  gift  over  anything  but 
the  effect  that  ought  to  be  given  to  it  according  to  its 
plain  words.  As  Loijes,  L.J,,  points  out,  in  a  fo.m 
which  summed  up  the  matter,  and  which  I  may  here 
cite :  "  If  I  he  intention  of  the  testator  was  that  every 
child  of  his  daugUttr  who  attained  twenty-one  should 
t*ke  a  vested  interest,  absolute  and  indefeasible, 
thougb  such  ctild  should  die  in  the  daughter's  life- 
time, then  to  make  the  gift  over  consistent  with  that 
intention,  it  would  bo  necessary  to  substitute  the  word 
'  having '  for  '  leaving '  and  to  attach  no  meaning  to 
the  words  *  her  surviving.'  This  would  be  doing  a 
violence  to  the  language  which  nothing  would  warrant 
but  a  clear  and  unmistakeable  intention  coUoLted 
from  the  other  parts  of  the  will,  and  such  an  iutention 
to  my  mind  is  not  apparent  upou  the  face  of  this  will." 
Likewise  I  say  here  the  words  of  the  gift  over  of  this 
iestitrix  in  the  L>vcnt  of  her  death  "  without  leaving 
may  children  surviving  "  her  are  clear,  and  to  depart 
from  them  wonld  be  doing  a  violence  to  the  language 


which  nothing  c«Ji  warrant  but  a  clear  and  unmistak- 
able intention  collected  from  the  other  parts  of  the 
will,  and  such  an  intention  cannot  be  gathered  from 
this  will.  For  these  reasons  I  am  of  opinion  that 
the  gift  over  did  not  take  eifect. 

Coy.Ewa-HABDY,  L.J,— I  am  of  the  same  opinion 
I  am  quite  unable  to  follow  the  view  of  BuckUy,  J.. 
that  the  children  took  vested  intereata  at  birth.  I 
cannot  imagine  a  more  clear  contingent  gift  than  that 
which  is  found  in  clause  3,  and,  for  the  reasons  which 
have  bs en  stated  by  Komer,  L.J.,  I  can  find  nothing 
iu  the  context  which  suffices  to  turn  that  which  is  a 
clear  oaniangent  gift  into  a  gift  which  would  vett  in 
all  the  children  who  survived  the  testatrix,  wbatorer 
their  age  might  be,  1  think  that  a  contrary  view 
wouJd  not  be  without  danger,  having  regard  to  the 
fact  that  the  form  of  gift  which  you  find  in  clause  3 
is  one  of  the  commonest  possible  forms  in  all  wills 
and  settlements  where  parents  are  giving  or  settling 
money  on  their  children — sons  at  twenty-one,  and 
daughters  at  twenty-one  or  rnarriago,  I  think,  there- 
fore, that  the  iof  snt  who  survived  ita  mother  for  only 
a  fe  *  hours  did  not  take  a  vested  interest  at  birth. 

On  the  second  point,  whether  there  is  an  intestacy 
altogether,  or  whether  the  gift  over  which  is  (otmd  in 
clause  4  is  operative,  there  is  no  doubt  rather  more 
ditficulty ;  but  I  feel  myself  quite  unible  to  eet  orer 
the  strength  of  the  words  "  surviving  me,^  and  I 
think  the  only  safe  course  is  to  read  that  claute 
literally  and  as  it  stands.  That  being  so,  the  even! 
has  not  happened  on  which,  and  on  which  alooe, 
anything  is  given  to  the  testatrix's  brothers  and 
sisters.  The  result  is  that  the  declaration  of  the 
learned  judge  shotild  be  rovers- d,  and  it  must  be 
declared  that  there  is  an  intestacy  ;  and,  I  svippose, 
the  costs  of  all  parties  here  and  below  will  come  out 
of  the  estat«. 

CoLLiwa,  M.R.— I  agree. 

Appeal  allowed. 

Solicitors,  Schulhii:  Son,  for  Owili/m  ^himft,  Charlts, 
<t-  Davies,  MerthjT  Tydvil  j  F,  Kinch,  for  Llogd  <t  Pratt, 
Kewport,  MoQ. 


J^ifll)  ®OUtt  Of  3)U8tiCt. 


Chan,  Div. 
Eekewieh,  J. 


March  27. 


Babkt  V,  SUAltT.   (a.) 


Inland  revenue — Hatbani  and  wt/e — Dftd  of  reparation 
— Alimony — BtductMi  of  incomf  tax — Incomt  Tax 
Act,  1842  (6  *  6  Fid.  c.  35),  »,  102. 

Whtre  a  wife  is  entitled  under  a  tlted  of  efparallon  to 
an  atinuity  by  wa^  of  alimony,  the  htitbatfi  may  dtdv 
income  tax  in  resprct  of  the  annuiUj. 

"Warren  i'.  Warren,  4a  IT.  R.  ■lEiO./oI/owerf. 

Adjourned  sntnmons. 

Ttiis  case  wa?  commenced  by  onginatiiig  summons 
taken  out  by  the  plaintiff,  Mrs.  Katherine  Vincent 
Mayell  Barry,  on  the  8th  of  July,  190A,  for  the 
determination  (iVifrr  aii'a)  of  the  following  quettioD  : 
whether    income    tax    could    be   deducted    by    her 

(a,)  Reported  by  P.  Jons  Bolajtd,  Esq.,  Barri«t«r- 
nt'Law. 
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Babst  v.  Smart.— Iir  bb  Smith,  Dkokasbd. 

High  Ooubt. 

hnsbaiid,  James  Hewitt  Barry,  from  the  paymanti 
made  by  him  to  the  plaintiff  under  a  deed  of 
separation  dated  the  24th  of  March,  1903. 

The  defendants  were  the  said  J.  H.  Barry  and 
Frederick  Bertram  Smart  and  Walter  Samuel  Simpson, 
the  trastees  of  the  said  deed  of  separation. 

The  said  F.  B.  Smart  and  W.  S.  Simpson  appeared 
separately. 

The  facts  were  as  follows : 

On  the  19th  of  July,  190O,  the  plaintiff  presented  a 
petition  for  the  dissolution  of  her  marriage  with  the 
defendant  J.  H.  Barry,  and  for  the  custody  of  the 
seven  children,  issue  of  the  marriage. 

When  this  petition  was  in  the  paper  for  hearing, 
and  was  about  to  be  heard,  the  plaintiff  and  the 
defendant  J.  H.  Barry  agreed  upon  a  deed  of  separa- 
tion dated  the  26th  of  November,  1901,  whereby  the 
late  Mr.  F.  A.  Inderwick,  K.C..  was  appointed 
arbitrator,  and  it  was  {inter  alia)  referred  to  him  to 
decide  what  provision  ought,  under  the  circumstances 
of  the  case,  to  be  made  by  the  defendant  J.  H.  Barry 
in  respect  of  (a)  the  allowance  to  be  paid  by  him  to 
the  plaintiff,  and  for  what  period  or  periods,  by  way 
of  eOimony  or  maintenance ;  {b)  the  allowance  to  be 
paid  by  him  to  the  plaintiff,  and  for  what  period  or 
periods,  for  the  maintenance,  education,  and  support 
of  the  children  of  the  marriage. 

After  a  long  investigation,  Mr.  Inderwick  made  his 
award  on  the  10th  of  October,  1902.  By  this  award 
the  defendant  J.  H.  Barry  was  to  pay  to  the  plaintiff 
for  her  life  by  way  of  alimony  or  maintenance  the 
sum  of  £460  per  annum  payable  quarterly  in  advance, 
in  addition  to  a  sum  of  £150  then  already  secured  to 
her  by  an  indenture  dated  the  12th  of  March,  1900, 
and  he  was  also  to  pay  to  the  plaintiff  the  sum  of  £40 
per  %""""'  payable  quarterly  m  advance  in  respect  of 
etch  son  until  he  should  attain  the  age  of  twenty-one, 
and  in  respect  of  each  daughter  until  she  should 
attain  the  age  of  twenty-one  or  marry. 

The  deed  neoessary  to  carry  out  the  terms  of  this 
award  was  afterwards  settled  by  Mr.  Inderwick,  and 
was  executed  on  the  24th  of  March,  1903,  the  defend- 
ante  F.  B.  Smart  and  W.  S.  Simpson  being  appointed 
trustees. 

Mr.  Inderwick  died  on  the  16th  of  August,  1904. 
Until  October,  1904,  the  defendant  J.  H.  Barry 
paid  to  the  plaintiff  the  various  sums  mentioned  above 
in  full  without  making  any  deduction  for  income  tax, 
but  by  a  letter  dated  the  5th  of  October,  1904,  the 
defendant  F.  B.  Smart  intimated  to  the  defendant 
W.  S.  Simpson  that  the  annuity  of  £450  would  not 
in  future  be  paid  in  full,  but  that  income  tax  would 
be  deducted  therefrom.  There  was  some  correspon- 
denoe  on  the  subject  between  the  parties,  and  finally 
the  plaintiff  issued  the  summons  as  stated  above. 

There  was  nothing  to  show  whether  Mr.  Inderwick 
had  intended  that  this  payment  should  be  made  in 
full  or  whether  he  had  intended  that  income  tax 
should  be  deducted  therefrom. 

Stewart  Smith,  K.C.,  and  Beddall,  for  the  plaintiff. 
— Where  the  Divorce  Court  orders  alimony  to  be  paid 
by  a  husband  to  his  wife,  it  is  the  practice  of  that 
court  in  estimating  the  net  income  of  the  husband  in 
order  to  arrive  at  the  amount  of  alimony  to  be  paid 
by  him,  to  deduct  income  tax  and  outgoings.  The 
alimony  is,  therefore,  usually  payable  in  full :  Frank- 
fort V.  Frankfort,  4  Kotes  of  Oases,  280. 

P.  O.  Lawrence,  K.C.,  and  E.  Ford,  for  the  defend- 
ant J.  H.  Barry. — This  case  comes  directly  within 
the  case  of  Warrtn  v.  Warren,  It  is  the  general 
practice  that,  where  alimony  is  allowed,  income  tax 
can  be  deducted :  Pembertort  v.  Pemberton,  2  Kotes  of 
Cases,  17.    In  Frankfort  v.  Frankfort  it  was  proved 


that  income  tax  had  been  deducted  from  the  husband's 
income  in  order  to  arrive  at  the  amount  he  should  pay 
by  way  of  alimony.  There  is  nothing  to  show  that 
the  arbitrator  had  done  so  in  this  case.  The  husband 
is  clearly  entitled  to  deduct  income  tax  under 
section  102  of  the  Income  Tax  Act,  1842. 

Cozms-Bardy,  for  the  defendant  F.  B.  Smart. 

Norman,  for  the  defendant  W.  S.  Simpson. 

Ebkswioh,  J.,  in  giving  judgment,  said:  By  the 
deed  of  the  24th  of  March,  1903,  Mr.  Barry 
covenanted  with  the  trustees  that  he  should  pay 
to  them  daring  the  lifetime  of  the  plaintiff  the  sum 
of  £450  per  annum  in  addition  to  the  £150.  There 
can  be  no  question  that  the  £150  was  payable  after 
deducting  income  tax.  The  £450  is  directly  covered 
by  Warren  v.  Warren,  In  that  case  the  judge  regarded 
it  a«  a  contract  apart  from  the  practice  of  any  court, 
and  held  that  the  payment  was  subject  to  the  deduc- 
tion of  income  tax.  In  Pemberton  v.  Pemberton  Dr. 
Lushington  held  that  income  tax  must  be  deducted. 
In  Frankfort  v.  Frankfort  the  point  was  gone  into 
very  fully,  but  under  entirely  different  circumstances. 
In  that  case  the  payments  were  made  under  an  order 
of  the  court.  In  this  case  the  payments  are  made  by 
virtue  of  a  contract,  and  section  102  of  the  Income 
Tax  Act,  1842,  provides  that  annual  sums  payable 
under  a  contract  are  liable  to  deduction  for  income 
tax.  The  £450  per  annum  must  therefore  be  paid 
less  income  tax,  so  far  ai  the  payments  not  yet  made. 

The  trustees,  although  they  appear  separately,  can 
only  be  allowed  one  set  of  costs  as  between  parfy  and 
party. 

Solicitors  for  the  plaintiff  and  the  defendant 
W.  S.  Simpson,  Booth  <k  Smee. 

Solicitors  for  the  defendant  J.  H.  Barry,  Harcourt, 

Soni,  &  Bolt, 

Solicitors  for  the  defendant  F.  B.  Smart,  Oox  A 
Lafone, 


Chan.  Div.       ] 
Swinfen  Bady,  J.  ] 


March  30. 


In  re  Smith,  Dboeasbs. 
Smith  v.  Dodswobth  (a.) 

Will — Annuitant — Tenant  for  life  and  remainderman — 
Cajiital  or  income — Charges  in  reiped  of  compensation 
fund— Licensing  Act,  1904  (4  Ed.  7,  c.  23),  i.  3. 

Where  part  of  a  trust  estate  under  a  will  consists  of 
freehold  beerhouses  with  on-licences,  on  which  annual 
charges  are  imposed  in  respect  of  the  compensation  fund 
under  section  3  of  the  Licensing  Act,  1904,  and  by  reason 
of  the  dtdudion  by  tAe  tenants  from  their  rents  of  the 
proper  proportion  of  such  charges,  the  income  of  the  trust 
estate  becomes  insufficient  to  pay  in  full  an  annuitant 
under  the  will,  such  annuitant  is  not  entitled  to  have  any 
part  of  such  charges  paid  out  of  capital,  but  they  must 
be  borne  by  the  income  of  the  estate. 

Adjourned  summons. 

By  his  will  dated  the  12th  of  March,  1892,  the 
testator,  John  Francis  Smith,  thereby  appointed  the 

Slidntiff    Ann    Smith   and    the   defendants    John 
'ranois  Cook  and  John  William  Harrison  executors 
and  trustees  thereof,  and  made  certain  pecuniary  and 

(a.)  Beported  by  P.  W.  Pboo,  Esq.,  Barrister-at- 
Law. 
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ipeoifio  bequeBta  and  devised  and  bei^ueatked  ail  the 
leit  of  hU  peraonfti  estate  and  all  bis  real  estate  to 
his  tniatees  upon  trust  to  permit  hia  wife  during 
widowlood  to  have  the  eujoyinent  of  his  household 
effects  and  to  occojiy  rent  free  his  then  preBent 
reiidence,  and  upon  trnet  to  pay  ber  out  of  the 
income  of  his  tniat  estate,  during  h«r  widowhood,  an 
annuity  of  £200,  and  to  accumulate  any  balance  of 
ench  iacome  for  the  purpose  of  reducing  the  incum- 
br&nces  on  hia  real  estate,  but  with  full  power  to 
resort  to  such  accumulations  for  the  purpose  of 
repairs  or  irsuTanee,  or  otherwise,  incurred  in  con- 
nection with  his  estate  or  for  making  up  the  said 
annuity  as  his  tnutees  should  see  tit,  aud  upon  the 
marriage  again  or  death  of  hii  wife,  upon  trust  as  to 
all  his  trust  estate  for  his  three  daughters  in  equal 
share*. 

The  will  contained  a  direction  that  his  wife  during 
widowhood  should  have  the  management  of  his 
real  estate,  and  the  oolleotion  of  the  rents,  aud  the 
payment  of  all  interest,  and  the  sole  discret'on  aa  to 
the  repair  and  insurance  thereof.  And  he  empowered 
his  tiusteei  to  sell  his  real  estate  when  it  should,  in 
his  trusteea'  discretion,  be  to  the  advantage  of  his 

The'  testator  died  on  the  Uth  of  March,  1S9G. 

The  testator's  real  estate  consisted  of  several  small 
freeholds,  including  throe  beerhouses  with  on-Uoence*, 
situate  at  Kiogstoii-upon-Hull,  known  respeoti^ly  as 
the  Drum  Inn,  the  Clarance  Inn,  and  the  South 
Mj"ton  Tavern. 

The  Drum  Inn  was  in  lease  to  a  tenant  for  a 
term  which  at  the  date  of  the  action  had  two  years 
unexpired,  at  an  annual  rent  of  £35.  The  Clarence 
Inn  was  in  lease  to  a  teoajit  for  a  term  which  at  the 
date  of  the  aotion  had  three  years  unexpired,  at  an 
annoal  rent  of  £35.  The  South  My  ton  Tuvern  was 
in  lease  to  a  tenant  for  a  term  which  at  the  date 
of  the  action  had  t^ree  and  a-half  j'ears  unexpired,  at 
an  annual  tent  of  £  JO. 

The  total  rent  received  in  respect  of  the  said  three 
bearhouses  amounted,  therefore,  to  £120  per  annum. 

In  the  year  190o  the  justices  in  quarter  sessions 
imposed  charges  towards  the  compeosation  fund 
under  section  3,  sub-section  1,  of  the  Licecsing  Act, 
1904,  in  r^pect  of  the  said  three  beerhouses,  aa 
follows — namely,  £i  8s.  id.  on  the  Drum  Inn, 
£T  12b.  on  the  Clarence  Inn,  and  £1 1  Ss.  on  the 
South  My  ton  Tavern. 

The  total  amount  payable  in  respect  of  the  sud 
charges  for  the  year  1905  amounted,  therefore,  to 
£23  8s,  4d.,  aud  the  respective  tenants  thereupon 
deducted  a  proper  proportiou  thereof  from  their  rents 
iu  puraiianee  of  section  3,  sub-section  3,  of  the  above 
Act,  which  provides  that  the  licence-holders  may 
deduct  a  certain  percentage  of  the  charge  from 
their  rent  aa  set  forth  in  the  second  schedule 
thereto. 

The  income  of  the  trust  estate  not  bein,^  sutfident 
to  pay  the  widow's  annuity  of  £200,  she  isstied  this 
summons  agsinat  the  other  trustees  of  the  said  will, 
and  her  three  daughters,  who  were  entitled  to  tho 
eorpuB  in  remainder  on  her  death  or  remarriage,  to 
have  it  determined  :  (1)  'Whether  the  amounta 
deducted  by  the  respective  lessees  of  the  beerhouses 
respectively  known  as  the  Olarence  Inn,  the  South 
Myton  Tavern,  and  the  Drum  Inn,  situate  at 
KuiKston-upon-Hull  (forming  part  of  the  testator's 
reiiduary  estate),  on  account  of  the  charges  payable 
under  section  3  of  the  Liceusing  Act,  1904,  in  respect 
of  the  existing  on-licences  of  the  same  premises, 
ought  to  be  borne  and  raised  whoUy  or  in  part  by 
and  out  of  the  capital  of  the  said  estate  by  way  of 
exoneration  of  the  income  thereof ;  f2)  whether  the 
annuity  of  £200  payable  t«  the  plamtiff  under  the 


aaid  will  is  charged  upon  the  eorpui  aa  well  as  the 
income  of  the  testator's  residuary  estate. 

Nttsh,  for  the  plaintiff,  did  not  contend  that  the 
widow's  annuity  was  charged  upon  capital  having 
regard  to  Stel/ox  v,  Stigd^n,  John.  234,  and  Fotter  v. 
Umith,  1  Ph.  629.  'The  charges  imposed  on  the 
premises  under  the  Act  of  1904  ought  to  be  paid  first 
out  of  the  rent,  and  then  the  tenant  for  life  it 
entitled  to  be  recouped  the  whole  or  a  proportionate 
part  thereof  out  of  the  capital.  The  income  Dot 
being  sufficient  to  meet  the  annuity,  the  plaintiff  ia  in 
the  position  of  a  tenant  for  life.  The  charge  ia 
anal"gous  to  an  insurance  against  tire,  and  a  tenant 
for  Ufe,  whether  legal  or  equitable,  is  not  bound  to 
insure  freeholds.  It  is  not  an  ordinary  outgoing. 
The  Act  has  thrown  tho  charge  upon  the  rent  in  the 
iirst  instance,  but  that  does  not  determine  the  ultimate 
incidence  of  the  charge.  The  tenant  for  life  could  not 
receive  any  part  of  the  compensation  money — that  is, 
capital.  It  is  a  payment  for  the  preservation  of  thi 
property  :  Dent  v,  Dent,  30  Beav.  3S3.  It  is  analoeout 
to  the  case  of  drainage  expenses  required  to  be  doni 
under  some  Act :  In  re  Bariiet/,  43  W.  E,  105,  [1894] 
3  Ch,  S62  ;  la  re  Farnham,  [1904]  2  Ch,  oBl. 

Marldti,  for  the  defendant  trustees  and  two  of  the 
daughters  entitled  in  remainder. — No  part  of  th« 
charges  deducted  under  the  Act  ought  to  he  paid  out 
of  capital.  This  la  not  strictly  a  case  of  tenant  for 
life  and  remainderman.  The  plaintiff  practically 
argues  that  the  income  should  be  not  only  the  actual 
rent  received  from  the  tenants,  but  in  addition  a  sum! 
taken  each  year  from  capital.  It  is  an  annually  i 
recurring  charge  payable  by  the  licence-bolder,  and 
not  s  capital  charge.  It  is  not  an  insurance  for  tbs 
benefit  of  this  particular  property. 

OaJhraith  for  a  person  entitled  in  remainder. — The 
capital  wiU  really  get  no  benefit  from  the  chuges 
under  the  Act :  Jn  re  Crawley,  28  Ch.  D.  431. 

Naeh,  in  reply. — This  case  is  analogous  to  a  payment 
made  by  a  tenant  for  life  iu  keeping  up  a  life  poUay  '■ 
la  re  Morhij,  44  W.  E.  140,  [1895]  2  Ch.  738. 

8^v£KFEIt  East,  J>,  after  stating  the  facta,  said :  It 
is  to  be  observed  that  the  trustees  were  to  pay  ^<t 
yearly  sum  "  out  of  the  income  of  the  trust  estatfii."" 
I  think  it  is  clear,  on  the  construction  of  the  will,  if 
the  matter  depended  on  that  alone,  that  all  the 
widow  ia  entitled  toia  a  yearly  sum  of  £200  oat  of  the 
income  of  the  trust  estate ;  the  annuity  is  payable  out 
of  the  income  only,  and  is  not  charged  upon  capital. 
The  will  does  not  contain  any  provision  for  payment 
of  a  deficit  out  of  capital,  or  for  augmenting  the 
income  by  any  sum  to  be  raised  thete<mt.  There  is 
nothing  within  the  four  comers  of  the  will  to  en^hle 
the  widow  to  throw  any  part  of  the  charge  upon 
capital.  So  if  the  application  is  to  succeed  it  most 
be  by  reason  of  something  to  be  found  in  the  Act,  or  j 
in  the  ordinary  rules  applicable  to  such  a  case.  The 
Act  of  1904  rather  contemplates  that  the  charge  will 
be  borne  by  the  persons  entitled  to  the  income, 
because,  after  providing  by  section  3,  anb-seotioii  !• 
that  quarter  sessions  shall  in  each  year  impoae  thoM 
charges  for  the  purposes  of  the  Act,  unlees  ths; 
certify  that  it  is  unnecessary  to  do  so  in  any  year,  it 
enacts  by  sub-section  2  that  they  shall  be  levied  nnd 
paid  together  with  and  as  part  of  the  duties  on  tlie 
corresponding  excise  licence  ;  so  the  result  i«  that  the 
tenant  has  to  pay  them,  together  with  the  Ordinary  I 
excise  hcence,  and  unless  he  pays  the  two  amounts 
he  does  not  often  obtain  the  excise  licence.  Thai 
sub-section  3  provides  that  sn^h  deduotions  from  WBt 
OS  are  set  out  id  the  second  schedule  may  be  msd*  by  i 
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any  licence-holder  who  pays  a  charge  under  section  3> 
and  also  by  any  person  from  whose  rent  snch  a 
deduction  is  made. 

The  result  is  that  a  proportion  of  the  charge, 
varying  with  the  length  of  the  tenancy,  may  be 
deducted  by  the  licence-holder  from  his  rent,  and  if 
hia  landlord  is  himself  a  lessee  he  also  may  make  a 
deduction ;  so  that  the  incidence  of  the  sums  deduc'ed 
is  to  fall  on  the  person  ultimately  receiving  rent  for 
the  premises,  and  the  sums  charged  form  a  fimd  out 
of  which  compensation  is  to  be  paid  in  cases  where 
licences  are  not  renewed. 

The  Ax!t  contains  no  provision  under  which  any 
part  of  the  charge  may  be  thrown  on  capital.  The 
nature  of  the  charge  seems  more  akin  to  income  than 
capital.  It  is  an  annual  charge,  and  not  like  one  for 
ioaprovements  made  once  for  all ;  it  is  to  be  made 
every  year,  unless  certified  to  be  unnecessary ;  and  it 
is  coupled  with  the  excise  duty,  and  is  to  be  levied 
and  paid  as  part  of  that  duty.  It  bears  no  analogy 
to  cases  where  money  is  paid  by  way  of  salvage,  or 
an  outlay  is  made  for  capital  improvements.  It  is 
much  more  in  the  nature  of  an  annual  charge,  and  if 
the  argument  is  well  founded  that  it  is  to  be  regarded 
as  a  premium  paid  for  insurance,  then  it  is  much  more 
proper  to  be  reg^arded  as  an  annual  outgoing  than  as 
a  charge  to  be  raised  and  paid  out  of  capitaL 

None  of  the  authorities  which  have  been  cited 
afford  an^  assistance,  except  Ln  re  Crawley,  and  like 
that  I  think  this  is  a  case  where  the  Legislature  has 
provided  the  way  in  which  the  charge  is  to  be  borne. 
There  is  nothing  in  the  will  or  in  the  statute  or  general 
law  to  relieve  the  widow  from  bearing  it,  or  to  entitle 
lier  to  come  and  say  that  the  income  of  the  trust  estate 
is  to  be  notionally  increased  by  treating  as  part  of  it 
those  Boma  which  have  been  deducted  from  the  rents 
liefore  they  were  paid.  I  decide,  therefore,  that  the 
annuitant  is  not  entitled  to  have  all  or  any  part  of 
the  annual  charge  raised  and  paid  out  of  the  capital 
of  the  trust  estate. 

Solicitors,  JtoUit,  Sons,  &  Barroiiyfu,  for  Thomjyion, 
Cook,  &  BaUngton,  Hull ;  E.  Davey  Turner. 


Chan.  Div.     )  jj^    - 

Warrington,  J.  j  ^^^  '* 

Blubibo  v.  Ebeves.  (a.) 

Vendor  and  purehater — Particular*  of  »ale — Miirepre- 
$eniaUon — Condition)  of  aile  —Title — Enlargement  of 
long  term  into  freehold — Conveyancing  and  Law  of 
Property  Act,  1881  (44  &  46  Vict.  c.  41),  ».  65  (1). 

A  vendor  of  property,  where  he  hat  reasonable  grounds 
for  to  tttUing,  it  mtitled  to  deteribe  in  the  partieitlart  of 
tale  the  property  at  being  held  on  a  particular  tenure, 
and  in  the  cowtitiont  of  lale  to  limit  the  proof  of  title 
which  the  purehater  might  otherwise  require. 

Torrance  v.  Bolton,  21  W.  B.  134,  L.  B.  14  Eq.  124, 
8  Ch.  118,  distinguished. 

Action. 

This  was  an  action  by  a  purchaser  for  the  recovery 
of  a  deposit  paid  on  the  signature. of  the  contract 
for  the  pnrohase  of  certain  property,  upon  the  grounds 
that  the  purchaser  was  induced  to  enter  into  the 
agreement  by  the  misrepresentation  of  the  defendant 
and  waa  entitled  to  have  the  contract  rescinded. 

The  paoperty  was  originally  held  under  a  lease  for 

(a.)  Beported  by  L.  T.  Fobd,  Esq.,  Barrister-at-Law. 


500  years  granted  in  1672  by  the  then  lord  of  the 
manor  of  Stebnnheath,  alias  Stepney,  reserving  the 
yearly  rent  of  one  shilliiig. 

No  rent  had  been  paid  for  many  years,  and  in  1902 
a  deed-poll  was  executed  under  section  66  of  the 
Conveyancing  and  Law  of  Property  Act,  1881, 
purporting  to  enlarge  the  leasehold  interest  into  a  fee 
sii^le. 

^e  property  was  then  offered  for  sale  by  auction, 
and  Lot  3,  which  was  the  property  in  question,  was 
described  as  "  an  eligible  freehold  investment  com- 
prising a  capital  hoxise  and  shop  situate  and  being 
No.  249,  Whitechapel-road." 

The  fifth  condition  of  sale  was  as  follows:  "The 
projrarty  comprised  in  Lot  3  was  formerly  held  with 
other  property  under  an  indenture  of  lease  dated  the 
31st  of  January,  1672,  for  the  term  of  fiOO  years  at 
the  yearly  rent  of  one  shilling,  but  the  property  was 
assigned  in  the  year  1828  free  from  the  said  rent, 
which  has  never  been  paid  by  the  vendor,  and  the 
purchaser  shall  assume  that  tiie  said  rent  has  been 
released  and  is  not  now  charged  upon  the  property 
sold.  By  a  deed-poll  in  1902,  under  the  provisions  of 
the  Convfyanciog  and  Law  of  Property  Act,  1 881,  the 
property  was  expressed  to  be  enlarged  by  the  bene- 
ficial owner  into  a  fee  simple.  No  objection  or 
requisition  shall  be  made  on  account  of  the  lease  dated 
the  31st  of  January,  1672,  or  a  copy  thereof  not  being 
forthcoming,  or  as  to  tiie  contents  thereof  or  the 
identity  of  the  parcels  or  otherwise  in  relation  thereto, 
and  it  shall  be  assumed  that  the  said  deed-poll 
operated  as  an  effectual  enlargement  according  to 
its  tenor." 

The  plaintiff  read  the  particulars  of  sale,  but  not  the 
conditions,  and,  relying  upon  the  statement  in  the 
particulars  of  sale,  bought  Lot  3,  and  paid  a  deposit  of 
£242  lOs. 

Jenkins,  K.C.,  and  W.  M.  Spence,  for  the  plaintiff. 

Upjohn,  K.C.,  and  T,  T,  Methold,  for  the  defendant. 

WABBorOTOir,  J.,  after  stating  the  facts,  continued: 
The  question  whether  the  property  waa  freehold  would 
depend  upon  whetJier  the  deed-poll  of  1902  waa 
effectual  under  the  statute  to  enlarge  the  term  into 
freehold.  Section  65,  sub-section  1,  of  the  Convey- 
ancing and  Law  of  Property  Act,  1881,  provides: 
"Where  a  residue  unexpired  of  not  less  than  200 
years  of  a  term,  which,  as  originally  created,  was  for 
not  less  than  300  years,  is  subnsting  in  land,  whether 
being  the  whole  land  originally  comprised  in  the 
term,  or  part  only  thereof,  without  any  trust  or  right 
of  redemption  affecting  the  term  in  favour  of  the 
freeholder  or  other  person  entitled  in  reversion 
expectant  on  the  term  and  without  any  rent, 
or  with  merely  a  peppercorn  rent  or  other  rent 
having  no  money  value  incident  to  the  reversion, 
or  having  bad  a  rent  not  being  merely  a  pepper- 
corn rent  or  other  rent  having  no  money  value, 
originally  so  incident,  which  subsequently  has  been 
released,  or  has  become  barred  by  lapse  of  time,  or 
has  in  any  other  way  ceased  to  be  payable,  then  the 
term  may  be  enlarged  into  a  fee  simple  in  the  manner 
and  subject  to  the  restrictions  in  this  section  pro- 
vided." I  assume  the  rent  of  one  shilling  is  a  rent 
having  a  money  value  and  is  not  barred  by  lapse  of 
time  As  far  as  the  effect  of  the  deed  of  1902  is  con- 
cerned, the  question  resolves  itself  whether  the  rent 
had  been  released  prior  to  this  deed.  The  vendor 
being  in  the  difficidty  of  having  no  evidence  of  actual 
release  inserts  in  the  contract  certain  provisions.  Now. 
were  these  particnlars  and  conditions  misleading'! 
I  think  the  j^aintiS  has  not  shown  that  the  statement 
that  the  property  was  frediold  was  false,  and  it  is  at 
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leBit  Ml  ojteQ  question  whetber  in  (act  there  baA  been 
a  releaie  or  pot. 

All  that  the  defendant  did  wbs  to  describe  the  pro- 
pf  rty  as  being  held  on  a  partioulftr  tenure,  which  he 
belieTed  reasonably  on  Fuffiwent  (jTOunde  might  be 
the  tnietenove;  but  hftving  a  difficulty  in  proving 
the  freehold  tenure,  be  then  in  the  conditions  of  sale 
impoMS  on  the  purcliftBer  tbe  burden  of  aMuming 
certain  facta.  Thus  stated,  the  case  comes  within  the 
principles  of  In  rf  Hmidbnefi  'ind  Edmondton't  Oontrad, 
39  W.  E.  193.  [ISSl]  1  Cb.  99,  In  Torrarteev,  Bolton, 
21  W.  E.  134,  L,  R.  14  Bq.  124,  8  Ch.  App.  118,  the 
particulars  of  sale  de«erih«d  the  property  as  an 
immediate  absolute  reversion.  The  conditions  there 
pointed  out  that  the  reversion  was  subject  to  certain 
incumbrances,  and  the  purchaser  was  to  take  a 
conveyance  subject  to  these  incumbrances.  Both 
before  Malius,  V.C.,  and  in  the  Court  of  Appeal  it 
was  held  that  tbe  ptirchaaer  waa  entitled  to  recover 
the  deposit  paid.  The  Court  of  Appeal  decided  that 
the  vendor  was  not  entitled  to  correct  by  the 
conditions  a  false  statement  in  the  particolars  of 
sale.  The  purchaser  was  not  bound  to  look  at  the 
conditions  to  correct  a  Btatement  in  the  particulars. 

The  present  case  is  distinguishable  from  Torrarh't 
T.  Bolton.  Here  the  property  was  described  as  free- 
bold,  which  may  or  may  not  be  true  Whether  it 
was  or  not  was  a  question  of  title  only.  It  was  not 
the  function  of  the  paiticulars  to  deal  with  such  a 
question,  but  it  was  the  function  of  the  conditions  to 
State  what  evidence  of  title  the  purchaser  waste  have. 

The  defendant  therefore  was  entitled  to  describe 
the  propeity  in  the  particulars  as  freehold,  and  in  the 
conditions  to  state  what  facts  the  purohnser  should 
accept  as  proved,  and  upoD  these  facts  should  accept 
the  statement  made  in  the  particulars  as  true.  The 
action  therefore  fails  and  must  be  dismissed  with 
costs. 

Action  dismitdtd  with  «nfa. 

Solicitors  for  the  plaintiff,  Pedlty,  May,  &  FUtcktr. 

Bolidton  for  the  defendant,  Bolton  &  Co. 


Chan.  Dir.      I 
Warrington,  J. ! 


March  6,  7. 
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Dawson  v.  laix.  (a,} 

BUI  of  (Xthangt — Indoraemfnt  to  bank /or  purpott  of  dis- 
eount — Property  t'n  hill— BUI  receivable  whether  a  Ixjok 
debt — Debte  omitted  from  hookt — WhHhtr  hooh  debtt. 

The  j<rop«rtj  in  a  bill  of  exchange,  indoned  to  a  bank 
for  the  purpote  of  being  discounted,  doet  not  pan  to  the 
bank  be/ore  it  has  been  actually  diteounted  ajtd  the 
amount  credited  to  the  account  of  the  customer. 

Giles  17.  Perkins,  0  Eatt  12,  foUowcd;  Ex  parte 
Schofield,  In  re  Pirtb,  27  IF.  R.  925,  12  Oh.  D.  337, 
disUnyuiihed, 

Until  this  ha»  been  done  it  remains  a  "  bill  receivable  " 
in  the  handi  of  the  customer,  and  therefore  a  "  book 
debt "  o/  the  customer. 

In  re  Stevons,  Stevens  v  Keilly,  (1888)  IF.  N.  IM, 
and  correction  at  p.   \  16, /oil owed. 

"  Book  debit "  may  include  debtiomiUeid /r<HH  the  books, 
bat  which  should  have  been  ent^ed  in  the  ordinary  course 
of  trade. 

{a.)  Reported  by  E.  Wavkll  BiDOKa   Esq.,  Bar- 
lister -at' Id  w. 


Spedal  case. 

This  was  a  special  case  stated  by  the 
appointed  by  the  court  in  an  action  (or 
pBrformanoe  of  a  contract  for  the  sale  of  certain 
shares  in  a  tannery  company,  and  tbe  questions  to 
he  determined  were  {inter  alia):  (1)  Whether  a  bill 
of  exchange  indorsed  to  their  bank  by  the  company 
for  the  purpose  of  discounting,  hut  not  actually  dii- 
counted  until  after  the  date  of  the  contract,  wm  to 
be  regarded  as  a  book  debt  of  the  company  at  (b« 
time  when  the  contract  waa  entered  into  ?  f2} 
Whether  certain  debts  due  to  the  company  at  tne 
time  when  the  contract  was  entered  into,  but  not 
actually  appearing  in  their  books,  were  to  be  regarded 
as  book  debts  of  the  company  for  the  purposes  of  the 
contract  ? 

By  a  contract  in  writing,  dated  the  27th  o( 
February,  1905,  the  plaintifi  agreed  to  sell,  and  the 
defendaut  to  buy,  15,000  preference  shares  and  1,000 
ordinary  shares  in  the  Meersbrook  Tannery  (Limited) 
at  the  price  to  be  tixod  as  therein  mentioned.  Clause 
2  of  the  agreement  provided  that  the  price  to  be 
paid  for  tbe  shares  was  to  include  (inter  alia)  "  the 
amount  of  the  book  debts  due  to  the  company  (less 
the  discounts),  such  debts  to  be  taken  as  good  at  the 
amounts  standing  in  tbe  company's  books,"  with  the 
exception  of  certain  specitied  debts. 

On  tbe  3rd  of  May,  1905,  the  plaintiff  issued  a  writ 
claiming  specilic  performance  of  the  agreemeut  of  the 
2Tth  of  February,  1905,  and  all  necessary  aoooonti 
and  inquiries. 

Tbe  action  came  on  for  trial  on  the  Slst  of  July, 
1905,  and  an  order  was  made  by  consent  declaring 
that  "  the  book  debts  in  tbe  pleadings  mentioned 
which  are  to  be  valued  do  not  inclade  the  bank 
balance  (if  any)  or  the  cash  in  band." 

By  the  same  order  it  was  directed  that  the  whole 
action  should  be  referred  to  tome  person  as  therein 
described  "  to  determine  the  amount  to  be  paid  by 
the  defendant  to  tbe  plaintiff  under  the  agreement  of 
tbe  27th  of  February,  1905." 

In  ascertaining  the  amount  to  be  paid  under  the 
agreement  before  tbe  referee,  the  plaintift'  sought  to 
bring  into  account  as  part  of  the  book  debts  due  to 
the  oompany  a  hiU  of  exchange  for  £tiOO,  which  the 
company  had  received  in  the  ordinary  way  of  trade 
for  goods  sold  and  delivered.  This  hill  was  indoned 
by  the  company  and  handed  to  their  bank  on  the 
22nd  of  February,  1905,  it  being  the  custom  of  the 
bank  to  discoimt  bills  handed  to  them  by  tbe  com- 
pany in  tbe  ordinary  coarse  of  business.  The  hank 
subsequently  ditcouuted  the  bill,  and  on  the  2$th  of 
February,  100.5,  credited  the  amount  of  the  bill  to 
the  company's  account  in  their  bank  pass  book,  and 
debited  the  account  on  the  same  date  with  I  be  dis* 
counting  oharges. 

The  plaintiff  also  claimed  to  bring  into  aocount 
certain  debts  due  to  the  company,  but  not  actually 
appearing  in  their  books  at  tbe  date  of  the  agreement. 

These  cJaims  being  disputed  by  the  defendant,  tbe 
following  questions  (inter  alia)  were  stated  by  the 
referee  for  the  opinion  of  the  court : 

(1)  Should  tbe  bill  of  exchange  for  £600  be  treated 
for  the  purposes  of  the  said  agreement  as  a  book 
debt  standing  in  the  books  of  the  company  and 
brought  into  account  in  aaoertaining  the  amount  of 
the  said  purchase-money,  or  as  part  of  tbe  bank 
balance  to  the  ere<lit  of  the  company's  acoonni  on 
tbe  27th  of  February,  1905,  which  by  tbe  said  order  it 
not  to  be  included  in  tbe  book  debts  ? 

(2)  Is  the  plaintiff  entitled,  having  regard  to  the 
terms  of  clauiie  2  of  the  said  agreement,  to  claim  M 
book  debts  due  to  the  company  debts  which  may  Iw 
found  due  to  tbe  oompany  on  tbe  27tb  of  February, 
1905,  but  do  not  appear  in  tbe  oompuiy'e  books  ? 
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Oawboji  v.  Isui. 


High  Oovbt. 


Gave,  K.  C. ,  wd  HoaU  Walker  ( C  E.  Dyer  with  him), 
for  the  plaintiff. — By  the  mere  faot  of  indorsement 
the  property  in  the  bill  did  not  pass  to  the  bank. 
The  bank  did  not  agree  to  discount  the  bill  nntil  the 
28th  of  Febraary,  the  day  following  the  date  of  the 
agreement,  and  until  the  bill  was  discounted  it 
remained  the  property  of  the  oompany :  Oilei  y, 
Perkine,  9  East  12.  That  being  so,  the  bill  was  a 
"  bill  Teoeivable  "  in  the  hands  of  the  company,  and 
therefore  a  book  debt  of  the  company  on  the 
authority  of  la  re  Siepene,  Stevens  r.  KeiUy,  (1888) 
"W.  N.  110,  and  correction  at  p.  116. 

H.  Terrell,  E.G.,  and  Oreig,  for  the  defendant— 
The  property  in  the  bill  passed  to  the  bank  by 
indorsement,  and  to  hold  otherwise  would  be  directly 
in  the  teeth  of  the  decision  of  the  Oourt  of  Appeal  in 
Ex  parte  Schofield,  In  re  Firth,  27  W.  E.  92S,  12 
Ch.  D.  337.  The  property  in  the  bill  having  passed 
to  the  bank  it  could  no  longer  be  a  book  debt  of  the 
company,  and  therefore  could  not  be  included  in  the 
price  to  be  paid  for  the  shares  as  ascertained  under 
the  agreement.  Further,  the  company  treated  the 
amount  of  the  bill  as  cash  in  their  oooks  at  the  date 
when  the  bill  was  handed  to  the  bank;  it  would 
therefore  come  under  the  category  of  "  cash  in  hand 
or  at  the  bank  " ;  and  by  the  terms  of  the  consent 
order  made  in  the  action  should  not  be  included  in 
the  purchase  price  of  the  shares. 

WABBiNQTOir,  J.,  after  stating  the  fiMsts  as  set  out 
abore,  proceeded :  With  regard  to  the  bill  of  exchange 
for  £600  the  defendant  claims  that  on  the  27th  of 
February,  1900,  the  amount  represented  by  the  bill 
was  "  cash  in  hand"  of  the  company,  and  therefore, 
according  to  the  order  made  by  consaat  in  the  action, 
should  not  be  included  in  the  purchase  price  of  the 
shares.  Kow,  is  that  the  right  view  P  It  was  said  on  the 
defendant's  behalf  that  first  the  customer  would  be 
debited  in  the  company's  ledger  account  with   the 
amount  of  the  debt,  and  that  then   he  would  be 
credited  with  the  amount  of  the  bill.    So  far  an  end 
is  put  to  the  debt,  but  does  not  the  debt  on  the  bill 
itself  still  remain  ?    And  would  not  the  bill  itself  still 
be  treated  as  a  "  bill  receivable"  by  the  company  ?  In 
re  8teven$,  Steuens  v.  Keilly  is  an  authority  for  the 
pr«n>oaition  that  a  "  bill  receivable  "  is  a  "  book  debt," 
and  as  such  it  would  be  a  substitution  for  the  debt  in 
the    ledger    account.      Now   prior    to   the    27th  of 
February  the    bill    was  handed    to    the   company's 
bankers  (I  will  assume  from  what  is  stated  by  the 
special  case  to  have  been  the  custom  of  the  firm, 
uongh   it  was   not   actually   so    stated)    for    the 
puroose  of    being   discounted;    but   on    the    27th 
of  February  it  was  not  actually  discounted.      Was 
this  bill  at  that  date  a  debt  due  to  the  company  or 
to  the  banker  P  In  OxUa  v.  Perkins  the  head-note  is  to 
the  following  effect :  "  A  customer  paving  bills  not 
due  Lato  his  bankers  in  the  country,  whose  custom  it 
-was  to  credit  their  customers  for  the  amount  of  such 
bills,  if  approved,  as   cash   fchar^g  interest),    is 
entitled  to  recover  back  such  oills  m  specie  £com  the 
bankers  becoming  bankrupt ;  the  balance  of  his  cash 
•ocount  independent  of  such  bills  being  ia  his  favour 
at  the  time  of  the  bankruptcy."     That  case  was 
stronger  in  favour  of  the  banker  than  this,  because 
there  the  customer  was  credited  with  the  cash  by  the 
bank,  here  the  company  was  not  credited  until  after 
the  date  of  the  agreement.    In  this  case  the  bill  was 
indorsed  (I  assume  for  the  purpose  of  being  dis- 
counted), and  when  it  was  discounted  it  would  have 
been  the  property  of  the  banker.    Therefore,  when  the 
bill  was  handed  to  the  bank  there  was  a  condition 
attached,  and  until  it  was  actually  discounted  the 
money  due  on  the  bill  was  owing  to  the  company,  and 


therefore  a  book  debt.    It  was  said  that  the  decision 
in  In  re  Stevens  is  directly  in  the  teeth  of  the  decision 
of  the  Oourt  of  Appeal  in  ^  par<e  Sehofitld,  In  re  Firth. 
That  was  a  case  of  bankruptcy,  and  the  head-note 
states  that  "  bills  of  exchange  indorsed  by  a  customer 
to  his  banker  in  order  that  they  may  be  discounted, 
and   held  by  the  banker  pen^g   discount" — i.e., 
pending  inquiries  as  to  the  tolvenoy  of  the  acceptors, 
the  banker  meanwhile  making  some  advances  to  the 
customer  on  the  credit  of  the  oills,  are  not  securities 
which   the    banker,  in  proving    in    the  customer's 
bankruptcy  for   the    amount    due    to    him  by  the 
customer,  is  bound  to  value.    The  banker  is  entitled 
to  prove  for  the  full  amount  due  to  him,  and  also  to 
recover  what  he  can  from  the  other  parties  to  the 
bills,  provided  that  he  does  not  on  the  whole  i«oover 
more  than  208.  in  the  pound.    The  point  made  on 
behalf  of  the  defendant  was  that  by  indorsement  the 
property  in  the  bill  passed  to  the  bank  in  the  case  I 
have  just  referred  to,  and  therefore  that  the  property 
in  the  bill  passed  by  indorsement  in  this  case.    But 
on   looking  at  the  case  it  will  be  found  that  the 
question  depends  upon  whether  the  bill  was  handed 
to  the  bank  as  security  for  money  advanced  or  not. 
The  chief  judge  says  in  his  judgment  at  p.  342  :  "  In 
my  opinion  these  bills  are  no  part  of  the  estate.    A 
man  indorses  bills  to  his  banker,  and  says,  '  I  owe 
you  a  good  deal  of  money ;  yon  can  collect  these  bills 
for  me  and  carry  them  to  my  account.'    Those  bills 
no  longer  remain  part  of  the  customer's  estate,  so  as 
to  deprive  the  bfmker  of  the  full  title  in  law  and 
equity  which  arises  out  of  such  trunsaotions  between 
bankers  and  their  customers."    Clearly  in  that  case 
the  bill  was  handed  to  the  bank,  not  for  collection, 
but  as  security  against  money  owed  to  the  bank,  and 
that  distinguishes  it  from  the   piresent  case.    The 
result,  then,  is  that  until  the  bill  was  discounted  the 
debt  upon  tiie  bill  itself  remained  the  property  of  the 
company,  and  if  the  debt  was  the  properly  of  the 
company,  it  was  a  book  debt,  and  should  be  taken 
into  account  in  ascertaining  the  price  to  be  paid  for 
the  shares  under  the  ag^reemeni 

With  regard  to  the  debts  of  the  company  which 
did  not  actually  appear  in  their  books  at  the  time 
when  the  contract  was  entered  into,  it  was  said  that 
as  a  matter  of  law  the  mere  fact  of  omission  does  not 
cause  the  debt  to  cease  to  be  a  book  debt.  I  think 
the  case  of  Shinley  v.  Marshall,  14  C.  B.  N.  S.  666, 
11  W.  B.  0.  L.  Dig.  13,  is  directly  in  point,  and  that 
debts  accidentally  omitted  from  the  books  do  not  on 
that  account  cease  to  be  book  debts  according  to  the 
construction  of  the  agreement.  This  question  ought 
to  go  back  to  the  arbitrator  to  ascertain  what  were 
the  partionlar  debts  owing.  The  ciroumstanoes 
attaching  to  the  debts  may  make  a  great  deal  of 
difference  as  to  whether  they  ought  to  be  regarded 
as  book  debts  or  not. 

Solicitors  for  the  plaintiff,  Andrew  Wood,  Purves, 
&  Sutton,  for  Andrew  &  Thompson,  Idnooln. 

Solicitors  for  the  defendant,  Miller  Jk  Smiths,  for 
Glitherow  db  Son,  Homoastle. 
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K.  B.  Div,     j  Pab.  5.  6,  7,  8,  9,  10,  12,  13, 

(Buctlay,  J.)  |  H,   1 5.  21. 

Hobaut  V   SouTHKND  Corporation,  (a.) 

Ftaheri( — »S'eu — DUeharge  n/  gtwage — Coniimir-uUu/i— 
FiMh  Health  AH,  18i8  (]1  it  12  Vkt,  c,  63),  a.  43— 
PtMk  Uenllh  Jrf,  1873  (38  .t  39  I"iV(.  c.  55),  «.  23— 
Uta  Fiiherha  Act.  1868  (31  <t  32  Viet,  c,  45)-.9ra 
FhheHa  Act,  1888  (30  i6  31  fiW.  c,  54), 

.4  ^oeai  actJii'tary  authoriiij  has  no  right,  tither  by 
tommon  law  or  under  the  Public  Health  Acta,  to  dit~ 
ckartje  aemage  into  the  tea  to  at  (')  cauif  a  niiiiinre. 

An  itijunethn  to  reitrain  a  discharge  of  lewagr  by  a 
local  aanit-ary  autlwrity  may  hegrantm  if  Hit  prstcrip- 
tive  righls  of  hmiiehoMtrs  are  not  inter/ered  with. 

Harriugton  ".  Derby  Corporation,  [1905]  1  Ch.  20a, 
53  W.  B.  IH-j.  138,  e:rplaintd. 

Action. 

The  plaintiff  was  tbe  lessee  of  a  saveral  fishery  and 
had  the  right  to  put  bit  oyiten  on  the  banks  of  the 
river.  The  dofetidantB  were  the  local  sanitary 
authority  of  the  district,  and  as  sucii  had  eoiistruoted 
oertaia  sewage  works  which  discharged  into  the  river, 
which,  being  tidal  as  well  as  navigable,  waa  for  the 
purjioae  of  tliis  notion  treated  as  if  it  had  been  the 
sea.  The  plaintiff  asserted  that  the  defendants' 
sewage  works  had  contaminated  his  oyster  beds,  and 
be  claimed  an  injunetiou  to  restrain  the  continuance 
of  the  nuisance  and  damages. 

On  the  question  of  fact  the  judge  found  that  the 
plaintiff's  oyster  beds  were  contaminated  by  the 
sewage  discharged  by  the  defer  dan  ta. 

The  argument-3  on  the  point  of  law  suflficiently 
appear  from  the  judgment. 

Macmurran,  K.G.,  O.  A,  Bcott,  and  A.  W.  Atkins, 
for  the  plaintiff. 

Sir  Edward  Clarkt,  K.C.,  Montague  iu«S,  K.C,  and 
0.  fffrbert  Smith,  for  the  defendants. 

BUCKLXT,  J.,  after  dealing  with  the  facts  at  great 
length,  continued :  The  defendants,  however,  have 
argued  that  as  a  matter  of  law  they  are  entitled  to 
discharge  their  sewage  ai  they  do  whether  nuisance 
arises  to  the  plaintili'  or  not.  They  say,  tirat,  that 
they  have  a  common  law  right  to  do  it ;  and  secondly, 
that  if  that  be  not  ao,  they  have  a  statutory  tight  to 
do  it.  In  my  opinion  neither  proposition  is  well 
founded,  Is  there  such  a  right  at  law  F  The  plaintiff 
is  entitled  to  the  enjoyment  of  a  several  fisheiy  ;  he 
has  a  right  to  enjoy  the  land  for  the  purpose  of 
putting  oysters  there.  That  right  of  his  on  Uie  land 
18  interfered  with  by  nuisance  caused  by  the  discharge 
by  the  defendants  from  their  pipes  of  offeusive 
matter  in  such  a  way  as  that  it  reaches  the  ptatntiff's 
land.  Upftn  the  principle  of  Flttchfr  v.  Rylanda,  1  | 
Ex,  265,  3  H.  Ij.  330,  and  the  decisions  upon  which 
that  case  was  founded,  the  defendants  must  keep  their 
noxious  matter  from  traspasBing  upon  their  neigh- 
bour's land.  The  case  of  Ttnnant  t.  Qoldwin,  1  Salk, 
21,  380,  2  lid.  Baym.  1080,  is  an  express  authority 
upon  this  point  The  passage  from  Salkeld  which 
was  read  seems  to  me  entirely  applicable.  It  runs 
thus  :  "It  was  the  defendant's  wait  and  the 
defendant's  filth,  and  he  was  bound  of  common 
right  to  keep  his  wall  so  as  his  filth  might  not  damnify 
his  neighbour,  and  it  was  a  trespass  on  his  neighbour 
aa  if  his  beasts  should  escape,  or  one  should  make  a 
great  heap  on  the  border  of  his  ground  aod  it  should 
tumble  and  roll  down  upon  his  ueighbour's."  The 
defendants  have,  I  think,  no  coiumon  law  right. 
But  if  there  be  no  right  at  law  the  defendanta  say 


[a.)  Reported  by  T.  Pakexham  Law,  Esq. 
Bairister-at-  Law. 


that  they  have  a  right  by  statute.    For  that  purpose 
they  refer  to  section  49  of  11  &  12  Vict.  o.  63  (Public 
Health  Act,    1848),   and  argue    that  if   the   sea  he 
within   100  feet  of  the   site   of  a  houae   the  ownw 
might  under   that    Act  have    been   called   upon  to 
construct  a  drain  into  the  sea.    The  Act  of  1848  was, 
however,  repealed  by  the  Public  Health  Act,  1875, 
and  section  23  of  tho  latter  Act,  in  reproducing  Um 
substance  of  section  40  of  tho  former  Act,  omits  all 
provision  as  to  drainiog  into  the  sea,  while  section  ST 
of  the  Act  of   1873  provides  that  for  the  purpose  of 
dispoainK  of    sewage    the    local    authority   may  do 
certain  tilings  ;  but  with  this  proviso,  that  no  nuiaaoce 
may  be    created   in    the    exercise   of   any   of  these 
powers.     Any  argument  based  apon  the  repealed  Act 
of  1848  seems  to  mo,  therefore,  to  be  displaced.    Bat 
the  matter  does  not  rest  there.    By  the  Sea  Fisheries 
Act,   1868   (31    &    32  Vict.   o.   45),   the  proj^rty  in 
oysters  and  mussels  is,  by  section  57,  in  the  owner 
of  the  fishery,    aud  by  section  33   it  is   not  lawful 
for  any  person,   other  than  the  ^antee,   within  th« 
limits  of  a  fishery  knijwingly  to  oiBtorb  or  injure  is 
any  manner  any  oyster-bed,  and  a  penalty  is  imposed 
for  doing  the  forbidden  act.     The  defendants  pomtto 
the  word  "  knowingly,"  and  it  may  be  that  until  this 
present  trial  the  corporation  might  be  successful  in 
sajing  that  they  did  not   "knowingly"  injurs  thi 
bed  by  discharging  their  sewage  as  they  did.     Bat 
after  this  trial  they  would  be  doing  it  "  knowingly." 
Further,  bj^  the  Bea  Fisheries  Act,  1.5188  (50  &  51  Vict. 
c.  34),  provision  is  made  for  the  creation  by  the  Boaid 
of  Trade  of  sea  fishery  districts  and  for  local  fishery 
committees  for  the  regulation  of  sea  fisheries  carried 
on  within  the  district.     It  is  provided  by  section  '1 
that  a  local  fisheries  committee  may,  with  the  con- 
firmation of  the   Board   of  Trade,   make   bye-Uwi, 
auonpist  other  things,  prohibiting  or  reguladng  tht 
deposit  or  discharge  of  any  solid  or  liquid  substancs 
detrimental  to  aea  liih  or  sea  fishing.    The  bye-lawa 
may,   under  section   3,  impose  penalties.      Forthar, 
section  ti  prorides  that,  for  the  purpose  of  enforcjng 
the  bye-laws,  fishery  ofiictals  may  stop  and  sMn£ 
vessels  and  ao  on,  and  that  for  the  emorcemeot  of 
the  provisions    of    the    bye-laws    the    officer    shall 
be    deemed    a.    constable.     By  section    7    a    justiot 
of   the  peace  may    by  warrant  authorize    a  fishery 
officer  to  enter   and   search  premises.      These  pro- 
visions show  that  an  act  in  breach  of  the  bye-lawa  il 
an  illeg^  act.    The  plaintiff's  fishery  lies  in  the  Kent 
and    Essex    sea    fisheries    district,    and   within   ths 
jurisdiction  of   the   Kent  and   Essex    Bea   Fisheries 
Comnjittce,  being   a  district  and  a  committee  con-      i 
stituted  under  that  Act  of  Parliament.     Tbay  li*I^^H 
made  bye-lawa  which  have  been  properly  coafiraM^^H 
by  the  Board  of  Trade,  and  bye-law  15  provides  M 
follows  :  "  The  deposit  or  discharge  of  any  solid  or 
liquid  substance  detrimental  to  sea  fish  or  sea  fishing 
is  hereby  prohibit? d."     Not  only,  therefore,  have  the 
defendants  no  common  law  or  statutory  right  to  <Iit- 
charge  the  sewage  so  ai  to  cause  a  nuisance,  but  they 
are,  iu  my  opinion,  forbidden  to  do  so  by  a  bye-law 
properly  made  under   a  statute.      This   bye-law  i« 
binoing  upon  the  defendnnta,  for  they  are  not  within 
section  13  (c)  of  the  Sea  Fisheries  Act,  IH,s8.    They 
have  no  power  to  discharge  sewage  given  them  by  ■ 
general  or  local  Act  of  Parliament,  or  by  a  proris'onal 
order  confirmed  by  Parliameni    The  local  Act  wl '  ' 
waa  referred  to — namely,  the  Southend  Local 
Act,   1887,   s.   5 — has  no  bearing  upon  the  niatl 
The  defence  raised  upon  the  point  of  law  fails.    Is 
Earl  of  Ilarrinijtiin  v,  Corj'orMon  nf   I'l'rhy,  [190i] 
1    Ch.    203,    I    refused    to    grant    an    iojancttoo 
upon  grounds   which   are    there    stated    at    Iengtll< 
Of    these    the    ground    which    might    have 
pertinent  to  the  present  case  is  that  arising  upon 
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soriptive  right  in  the  householders  to  discharge  their 
Mirage  into  the  ezistiag  sewers.  In  this  case  I  think 
it  rigfht — whether  a  prescriptive  right  exists  in  the 
honaebolders  or  not — to  grant  theinjunotion  which  in 
Lord  Harrington's  case  I  refosed.  If  prescription 
bad  not  been  abandoned  and  prescriptive  nghts 
enjoyed  by  the  householders  had  been  shown  to  exist, 
it  does  not  appear  on  the  facts  of  this  case  that  an 
injonction  to  restrain  the  defendants  from  committiog 
a  nuisance  by  pollution  of  the  i^intiff's  beds  will 
result  in  any  interference  with  the  rights  of  any  of 
the  householders.  The  defendants  have  not  shown 
that,  if  proper  control  is  maintained  as  regards  the 
times  at  which  the  sewage  is  discharged,  they  cannot, 
without  any  interruption  of  the  householders'  rights  of 
drainage,  so  discharge  the  sewage  as  not  to  commit  a 
nnisance.  In  my  jiulgment  the  plaintiff  has  proved  a 
nuisance  against  which  he  is  entitled  to  an  injunction, 
and  I  grant  an  injunction  as  asked  in  the  claim, 
limiting  it  in  point  of  time  to  the  plaintiff's  lease.  I 
assess  the  damages  at  £  1,000,  and,  as  asked  by  Mr. 
Maomorran,  the  costs  will  be  on  the  higher  scale. 

Judgment  for  (he  plaintiff. 

Solicitors,  W.  E.  M.  Buchanan;  Sharp,  Paritr, 
Pritehards,  Barham,  &  Law/ord,  for  W.  E.  Snow, 
Town  Clerk,  Southend-on-Sea. 
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(Lord  Alverstone,  L.O.J.,  and 

Lawrance  and  Ridley,  JJ.) 

DiLViES  V.  Seisdon  Unioh.  (a.) 

Poor  law — Bating — Auaament — Sewerage  hoard— Value 
of  lewage  farm  at  meant  of  ditcharging  ttatutory 
dutita. 

A  tewerage  board  let  a  tewagefarm  to  a  tenant  at  a  fair 
rent  including  an  additional  turn  for  the  manurial  value 
of  the  tewage. 

Held,  that  the  turn  paid  hy  the  tenant  wat  the  true 
hatit  of  ataeitment,  and  the  rating  authority  wat  not 
entitled  to  take  into  account  in  their  attetament  the  annual 
value  of  the  advantaget  and  facilitiet  accruing  to  the 
tewerage  loard  by  the  uttr  of  the  farm  for  the  perform- 
ance of  their  itatutory  dutiet. 

Case  stated  by  the  quarter  sessions  for  the  county 
of  Stafford. 

Upon  the  hearing  of  an  appeal  by  the  quarter 
sessions  against  a  poor  rate  made  on  the  2nd  of  May, 
1904,^  whereby  the  appellant  was  rated  in  respect  of 
certain  hereditaments  in  the  occupation  of  the  appel- 
lant in  the  parish  of  Einver,  in  the  Seisdon  Umon, 
known  as  the  Whitting^n  Hall  Farm,  and  consbting 
of  land,  house,  buildings,  sewerage  works  and  plant, 
it  -was  ordered  that  the  gross  estimated  rental  of  the 
farm  should  be  assessed  at  £479,  the  rateable  value  of 
the  agricultural  land  at  £380,  and  the  rateable  value 
of  the  buildings  and  other  hereditaments,  not  being 
agricultural  land,  at  £46,  subject  to  the  following 
case  for  the  opinion  of  the  court. 

The  Whittington  Hall  Farm  and  the  houses,  build- 
ings, and  sewerage  works  thereon  (except  a  amall 
portion  of  land  in  the  parish  of  Wolverley,  rated  at  a 
rateable  value  of  £2  158.)  are  situated  within  the 
parish  of  Kinver  and  belong  to  the  Upper  Stour 
Valley  Main  Sewerage  Board,  which  is  a  sewerage 
board  duly  constituted  by  statute  for  the  purpose  of 
dealing  with  the  sewage  of  a  certain  district  situate  out- 

(a.)  Beported  by  AxAX  Hooa,  Esq.,  Barrister-at- 
Law. 


side  the  parish  of  Einver  and  the  Seisdon  Union.  For 
the  purposes  of  carrying  out  the  duties  imposed  upon 
them  the  said  sewerage  board  acquired  the  Whittington 
Hall  Farm,  which  farm  is  let  in  the  manner  herein- 
after mentioned  to  the  appellant  Davies.  After  the 
farm  was  acquired  it  wai  converted  by  the  sewerage 
board  into  a  sewage  farm  for  the  putpose  of  dealing 
with  the  sewage  of  the  said  district,  and  for  this  purpose 
they  laid  down  and  constructed  upon  the  farm,  carriers, 
distributors,  catchpits,  and  sluices,  consisting  of  brick 
or  pipe  channels  and  appliances.  The  said  plant  was 
constructed  under  and  upon  the  surface  of  the  farm 
for  carrying  the  sewage  from  the  mains  of  the  sewer- 
age board  to  suitable  places  and  disposing  thereof  on 
the  farm.  The  sewage  brought  to  the  farm  by  the 
board  is  distributed  upon  the  farm  by  mr ans  of  the 
said  plant,  and  is  there  dealt  with  by  the  system 
known  as  the  broad  irrigation  system.  The  sewerage 
board  have  spent  in  laying  down  and  equipping  we 
said  plant  and  in  making  roads  on  the  hima  (in 
addition  to  the  cost  of  the  farm)  the  sum  of  £8,962  or 
thereabouts.  They  were  able  to  borrow  the  money  at 
the  rate  of  3^  per  cent  per  annum. 

The  Whittington  Hall  Farm  contains  about  435 
acres,  and  has  be«n  let  to  the  appellant  by  the  sewer- 
age board  and  the  former  owners  for  many  years.  By 
a  lease  under  seal  dated  the  13th  of  March,  1903,  the 
Upper  Stour  Valley  Main  Sewerage  Board,  in  con- 
sideration of  the  rent  and  coveoants  therein  reserved 
and  contained,  and  on  the  part  of  the  lessee  to  be  paid, 
observed,  and  performed,  demised  to  Edward  Davies 
the  Whitting^n  Hall  Farm  for  the  term  of  one  year 
at  the  rent  of  £460.  The  tenant  thereby  covenanted 
that  he  would  cultivate  the  land  demised,  as  a  sewerage 
irrigation  farm,  and  would  utilize  all  the  sewage  during 
the  tenancy  delivered  thereon  by  the  board,  so  that  the 
sewage  might  be  freed  from  noxious  matter  and 
purified  by  application  to  the  land  in  such  a  manner 
that  it  might  properly  be  discharged  by  the  lessee  into 
any  stream  without  breach  of  the  law,  and  would 
at  all  times  during  the  term  receive  and  dis- 
tribute on  the  land  and  through  a  sufficient 
portion  thereof  all  the  sewage  which  should 
be  delivered  on  the  land  bv  the  board,  and 
would  keep  the  board  indemnified  against  all  claims 
and  demands  made  against  the  boaM  on  account  of 
any  nuisance  caused  by  the  sewage  from  the  time 
it  came  upon  the  land  until  it  was  discharged  purified 
into  some  stream. 

By  an  agreement  dated  the  27th  of  February,  1904, 
the  said  rent  was  in  March,  1904,  increased  to  the 
sum  of  £490  per  aTmnm^  and  subject  to  that  variation 
the  tenancy  was  continued  upon  the  terms  of  the  said 
lease  so  far  as  the  same  were  applicable  to  a  tenancy 
from  year  to  year. 

The  sewerage  board  are  duly  rated  in  respect  of  the 
whole  of  the  premises,  mains,  and  works  (used  in 
dealine  with  their  sewage)  other  than  the  said  plant 
upon  xLe  farm. 

The  sewerage  board  were  at  one  time  rated  in  respect 
of  the  said  plant,  but  on  appeal  to  quarter  sessions 
the  rate  was  amended  on  the  ground  that  the  board 
were  not  in  occupation  of  the  plant  and  that  the 
plant  was  in  the  occupation  of  the  tenant  of  the  farm. 
In  a  subsequent  rate  the  present  appellant,  as  tenant 
of  the  farm,  was  rated  separately  for  the  plant  under 
the  heading  "  sewage  works  and  plant"  in  the  sums 
of  £364  gross  estimated  rental  and  £291  5b.  rateable 
value  as  for  "  buildings  and  other  hereditaments  not 
being  agricultural  land."  But  on  appeal  to  the 
quarter  sessions,  which  was  by  consent  referred  to 
Mr.  A.  T.  Lawrence,  K.C.,  as  arbitrator,  the  said  rate 
was  ordered  to  be  amended  by  striking  out  the 
assessment.  The  sewerage  board  during  the  tenancy  of 
the  appellant  continue  to  discharge  Uieir  sewage  by 
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mean§  ol  the  said  plant  on  to  tlie  said  fajm,  and 
thereby  are  en  allied  to  perform  their  statutory  duties. 
The  rent  payable  under  the  lease  waa  &xe&  aft^r 
negotiation,  atid  is  a  fair  rent  for  the  advantages 
whii;h  the  appellant  gets  under  the  leaae,  inoluding 
the  value  of  the  sewage.  The  rent  ia  more  tlian  it 
wosdd  be  if  the  appellant  did  not  get  the  mauurial 
valne  of  the  sewage. 

It  was  contended  for  the  respondents  that  to  aaaess 
the  appellant  on  the  basis  of  the  actual  nijn>.y  paid 
under  the  lease  was  to  treat  the  farm  merely  as  an 
agricultural  holding,  and  to  leave  out  of  account  the 
fact  that  under  the  terms  of  the  lease  the  appellant  is 
bound  to  so  use  the  faroi  and  hy  and  upon  it  to  give 
sucii  facilities  to  the  sewerage  b^ard  as  to  enable  them 
to  cairy  out  their  statutory  duties,  for  which  facilities 
they  would  be  willing  to  pay ;  that  the  farm  iu  the 
huuda  of  thd  sewerage  board  would  be  equal  in  value  to 
the  money  paid  by  the  appellant  plus  the  annual 
value  of  such  facilities ;  and  that  in  tha  hatjds  of  the 
tenant  the  value  of  the  obligation  impsed  by  the  lease 
upon  the  tenant  (which  would  equal  the  value  of  the 
facilities)  muft  b9  added  to  the  actual  money  paid 
by  the  appellant  for  the  purpose  of  arriving'  at  the 
rateable  value  of  the  farm. 

The  justices  held  that  the  actual  sum  paid  by  the 
appellant  was  the  true  basis  upon  which  the  heredita- 
ments should  he  rated,  and  that  they  ought  not  to 
take  intc  account  the  annual  value  of  the  advantages 
and  facilities  accruing  to  the  sewerage  board  in  connec- 
tion with  the  said  plant,  and  they  reduced  the  rate 
accordingly. 

Olrn,  K.C.  {Disturna!  -with  him},  for  the  appellants, 
the  Seisdou  Union. — The  justices  have  confused  the 
value  of  the  tenant's  occupation  of  the  land  and  the 
value  of  the  land.  This  land  here  produces  two 
classes  of  profits,  the  profit  to  the  tenant  and  the 
proflt  to  the  sewerage  bard.  If  the  justices  are  right 
the  parish  will  lose  the  rateable  value  of  the  sawage 
plant. 

He  cited  Heg,  v.  Rhymnei/  Smiluxiv  Co.,  17  W.  B. 
530.  L.  E.  4  Q.  B.  276. 

JJyJ/,  for  the  respondent,  was  not  called  upon. 

Lord  Alvkbstojte,  L.C.  J.— In  my  opinion  the  point 
which  bat  been  raised  by  Mr.  Glen  is  one  which  has 
been  negatived  by  many  cases  decided  over  a  long 
period,  and  to  adopt  it  would  be  to  upset  the 
principles  of  rating  which  have  now  been  recgnsKed 
for  certainly  a  geueratian.  The  standard  of  value  as 
filed  hy  the  Act  of  1836  is  "  the  rate  at  which  the 
same  (that  is,  the  hereditament)  might  reasonably  be 
expected  to  let  from  year  to  year  free  of  all  nsual 
tenant's  rates  and  taxes,  and  to  the  commutatioa 
charge,  it  any,  and  deducting  therefrom,  the  probable 
average  annual  cost  of  the  repairs,  insuriwice,  and 
Other  eipenses,  it  any,  necessary  to  maintain  thsm 
in  a  state  to  command  such  rent.  In  this  case  it 
appears  that  the  assessment  committee  first  rated 
the  sewerage  board  in  respect  of  these  mains  and 
carriers  and  on  appeal  the  quarter  sessions  decided 
they  were  ng  longer  in  occupation  of  them,  and  that 
therefore  their  lessee  was  the  proper  person  to  be 
rated,  Ther«upon  the  next  thing  done  was  to  rate 
the  lessee  at  £291,  being  the  annual  value  of  the 
buildings  and  hereditaments  not  agricultural  land, 
which  was  based  upon  the  capital  cost  of  those 
oondiuts  and  interest  thereon.  Under  no  circunt* 
stances  would  that  have  been  the  right  method 
of  rating,  although  no  doubt  capitsJ  cost  may 
be  a  matter  to  be  taken  into  consideration.  That 
want  before  A.  T.  Lawrence,  J,,  and  he  very  properly 
i truck  out  the  assessment.  Then  the  committee  appear 
to  have  said.  "  Although  we  cannot  rate  the  board 


as  occnpiers  of  these  mains  and  carriers,  and  though 
we  cannot  rate  the  tenant  in  respect  of  them,  we  shsU 
ask  to  have  exactly  the  same  tiguie  added  on  to  the 
value  of  the  agricultural  land."  I  agree  with  the 
contention  of  counsel  that  the  rent  reserved  hy 
the  lease  is  in  no  way  conclusive  of  the  amount 
of  rent  which  the  hypothetical  tenant  was  willing 
to  pay.  It  is  only  evidence.  And  it  was  quite 
open  to  the  sessions  to  have  found  timt  the  rsil 
value  of  the  premises  was  the  reaerved  rent 
plus  the  value  of  the  service  in  receiving  the  sew- 
age and  that  consequently  something  ought  to  he 
added  to  the  £i9f)  rent  received.  If  they  had 
said  that  we  should  have  no  right  to  interfere.  Now 
what  have  the  sessions  found  They  have  found  that 
"  the  rent  payable  by  the  appellant  under  the  said 
lease  is  a  fair  rent  for  the  advantages  which  th« 
appellant  gets  under  the  said  lease,  including  ths 
value  of  the  said  sewage.  The  said  rent  is  more  than 
it  would  be  if  the  appellant  did  not  get  the  wannritl 
value  of  the  said  sewage,"  In  mf  opinion  the 
sessions  have  here  applied  the  right  test,  and  I  fartha 
think  they  were  right  in  not  including  any  sum  is 
the  assessment  which  represented  the  annual  vaiue  to 
the  sewerage  board  in  respect  of  the  facilities  afforded 
to  the  board  to  carry  out  their  statutory  duties. 

Appeal  diimiiud. 

Solicitors  for  appellants,  Dtnnuon,  Some,  i  Co., 
for  T,  Qrten,  Wolverhampton. 

Solidtor    for    respondent,    H,    Tayhr,    Wolver- 
hampton. 


Jan.  IS. 


K.  B,  Div. 

(Lord  Alverstone,  L.C.J. ,  and 

Bidley  and  Darling,  JJ.] 

MaKSXL  v.   iTCHSy  0V£B9EBBB,   [a.) 

Poor  law— Rating — Demand — DMrtts  warrant. 

Upon  a  aummont  for  iwn-paymetit  of  jioor  rate  tht 
juttiat  are  fiititltd  not  wtly  to  decide  what  it  the  aroouni 
due,  but  aho,  when  the  amount  lo  found  to  he  due  i*  h*t 
Utan  the  whole  amoufit  of  the  rale,  to  ittue  a  dittrai 
warrant  for  the  arnount  found  due. 

Case  stated  by  justioes  for  the  county  of  South- 
ampton. 

The  appellant  0.  L.  Mansel  was  summoned  on  the 
24ih  of  March,  1905.  by  the  overseers  for  non- 
payment of  a  sum  of  £G  5s,  8d.  The  following  fact* 
were  proved  at  the  hearing  of  the  summons : 

On  the  18th  of  October,  !904,  a  poor  rate  was  mads 
for  the  pariah  of  Itchen  for  the  balf-jjear  endisX 
March,  1905,  the  appellant  being  rated  in  a  sum  m 
£9  7f,  3d.  in  respect  of  the  occupation  by  htm  oi  • 
house  and  garden,  land  and  buildings,  and  the  above 
sum  of  £d  78.  3d.  was  duly  demanded  in  November, 
1904,  but  was  not  paid,  and  no  further  demand  in 
respect  of  that  rate  was  at  any  time  made. 

The  appellant,  who  bad  ceased  to  farm  the  land  li 
Michaelmas,  lSt)4,  continued  in  visible  occupstioo 
of  it  dovra  to  the  25  th  of  November,  1904,  when  his 
farm  stock  was  sold  by  auction,  but  he  remaiiwd  in 
possession  of  the  house  and  garden  down  to  ths  end 
of  March,  1006. 

On  the  34th  of  March,  190Ji,  the  appellant  wU 
summoned  by  the  ovorseers  for  n  on -payment  of  » 
BUui  of  XS  5s.  8d.  being  the  full  amount  of  the  r«t« 
for  the  hcoM  and  garden,  and  the  proportion  of  tb« 

(a. J  Eeported  by  Alajt  Hooq,  Esq.,  Bamster-«t- 
Iaw. 
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rate  for  the  land  and.  building^  down  to  the  17th  of 
Jannary,  up  to  which  the  overseers  claimed  that  he 
continiied  in  occupation.  The  justices  found  that  the 
appellant  had  continued  in  occupation  of  the  land 
and  buildings  up  to  the  25th  of  November,  1901,  and 
that  the  amount  due  from  him  was  £3  lOg,  3d.,  and 
they  accordingly  issued  a  distress  warrant  for  that 
sum  with  costs.  It  was  objected  on  behalf  of  the 
appellant  that  no  demand  of  the  precise  sum  found  to 
be  due  had  ever  been  made  upon  him,  and  that  conse- 
qaently  the  justices  had  no  jurisdiction  to  issue  the 
distress  warrant.  But  the  justices  overruled  the 
objection  subject  to  a  case  for  this  court. 

Emantt^,  for  the  appellant. 

J,  A.  Simon,  for  the  recpondent. 

The  argaments  tufSdently  appear  from  the  judg- 
ment. 

Iiord  AiiYERSTOKB,  L.C.J.— The  question  in  this 
case  is  whether  upon  a  sumoaons  for  non-payment  of 
poor  rates  in  Form  B  in  the  schedule  to  the  Distress 
for  Bates  Act,  1849,  it  is  competent  for  the  justices 
not  only  to  decide  what  is  the  amount  due,  bat 
also  when  the  amount  so  found  to  be  due  is  lets  than 
the  whole  amount  of  the  rate,  to  issue  forthwith 
their  distress  wanant  for  the  amount  eo  found.  It 
has  been  contended  for  the  appellant  that  they 
cannot  dj  so,  but  that  they  ought  in  such  a  case  to 
find  the  amount  due,  bat  dismiss  the  summons  and 
leave  the  overseers  to  make  an  amended  demand 
upon  the  ratepayer.  We  ought  not  to  uphold  this 
contention  unless  we  are  compelled  by  the  language 
of  the  statutes  or  by  decisions  to  do  so.  The  onginal 
Poor  Belief  Act  of  Elizabeth  contemplated  the 
recovery  of  rates  by  distress  warrant  in  the  event  of  the 
ratepayer  refusing  to  pay.  Then  a  series  of  decisions 
Tinder  that  statute,  of  which  HurrtU  v.  Wink,  8  Taunt. 
369,  is  one,  decided  that  as  there  could  be  no  refusal 
without  a  demand,  a  demand  of  the  rate  was  an  essential 
preliminary  to  proceedings  for  a  distress  warrant.  But 
IB  that  case  the  effect  of  the  statute  19  &  20  Vict,  a  38, 
t.  32,  was  not  considered  by  the  court,  aod  no  question 
appears  to  have  arisen  tiiereonder.  The  difficulty 
in  the  present  case  arises  out  of  the  later  legislation. 

By  section  16  of  the  Poor  Bate  Assessment  and 
CoUeotion  Act,  1869,  which  repeals  and  re-enacts  in 
an  amended  form  section  12  of  17  Oeo.  2.  c.  38,  it  is 
provided  that  where  there  is  a  change  of  occupation 
in  the  middle  of  the  period  the  outgoing  occupier 
shall  be  liable  for  so  much  of  the  rate  only  as  is  pro- 
portionate to  the  term  of  his  occupation.  And  by 
the  Poor  Kate  Assessment  and  Collection  Act,  1882, 
the  benefit  of  the  former  Act  is  extended  to  an  out- 
going occupier  who  is  not  succeeded  by  an  incoming 
tenant.  Here  the  demand  which  was  made  upon  the 
appellant  was  for  £9  7s.  3d.,  which  was  the  whole 
amount  of  the  rate;  but  as  he  had  gone  out  of 
occupation  during  the  period  of  the  rate  he  was 
entitled  to  relief  under  the  Act  of  1882,  and  could  be 
required  to  pay  no  more  than  his  fair  proportion. 
The  question  is,  therefore,  what  ought  the  justices  to 
do  in  such  a  case  upon  a  summons  in  Form  B  in  the 
Schedule  of  the  Act  of  1849,  which  alleges  that  the 
ratepayer  "  being  a  person  duly  rated  and  assessed  to 
the  relief  of  the  poor  ...  in  the  sum  of  .  .  . 
hath  not  paid  the  same  or  any  part  thereof,  but  hath 
refused  to  do  so."  Upon  sunh  a  summons  the  justices 
have  jurisdiction  to  determine  the  amount  which  is 
due  from  the  party  summoned.  It  is  dear  that  they 
cannot  issue  a  distress  warrant  to  recover  more  than 
the  amount  due  :  Davits  v.  WooSfitld,  64  J.  P.  213. 
Bat  I  am  of  opinion  that,  having  ascertained  the 
amount  due,  they  can  proceed  to  give  effect  to  their 


decision,  and  issue  their  distress  warrant  at  once  for 
the  amount  due.  In  my  opinion  we  ought  not  to 
hold  that  their  power  is  confined  to  a  declaratory 
order  as  to  the  amount  without  following  it  up  with 
a  warrant,  but  that  they  can  make  the  same  order 
with  respect  to  the  ascertained  amount  as  they  could 
have  made  with  respect  to  the  whole  rate,  had  the 
whole  rate  been  due.  l^ere  is  no  hardship  upon  the 
ratepayer  in  this  view,  for  he  knew  the  exact  date  at 
which  the  occupation  ceased,  and  the  consfquent 
proportion  of  tJie  rate  which  was  due  from  him, 
whereas  the  overseers  did  not. 

RiOLZY  and  Dasuno,  JJ.,  concurred. 

Appeal  ditmissed. 

Solicitors  for  the  appellant,  Speeehly,  Mumford,  & 
Craig,  ior  Lamport,  Basaitt,  &  Eitcock,  Southampton. 

Solicitors  for  the  respondent,  P.  J,  NichoUt,  for 
Haildt  &  Martin,  Southampton. 


K.  B.  Div.  ■) 

(Lord  Alverstone,  L.C.J.,  and  |  Jan.  11. 

Bidley  and  Darling,  JJ.)      ) 

■Wandsworth  Boeough  v.  Baiites.  (o.) 

Metropolis — Bye-law — Daily  removal  of  hottse  re/use — 
Notice  to  occupiers  to  place  movable  recfptaclet  on 
kerbstone — Refusal  of  sanitary  authority  to  remove 
re/use  placed  elsewhere — Public  Health  (London)  Act, 
1891  (54  &  65  Fid.  e.  76),  m.  16  (2),  30. 

A  bye-law  made  by  the  London  County  Council  under 
section  16,  sub-stction  2,  of  the  Public  HtaUh  {Londop) 
Act,  1891,  provided  tluU  where  a  sanitary  authority 
arrange  for  the  daily  removal  of  house  re/use  in  their 
district,  or  any  part  thereof,  the  occupier  of  any  premises 
in  such  district,  or  part  thereof  .  .  .  slutll  at  such 
hour  of  the  day  as  the  sanitary  authority  shall  fix  .  .  . 
deposit  on  the  kerbstone  or  on  the  other  edge  of  the  footpath 
immediately  in  front  of  the  Jiouse  or  in  a  conveniently 
cKcessible  position  on  the  premises  as  the  sanitary 
authority  may  prescribe  by  written  notice  served  upon  the 
occupier,  a  movable  receptacle  in  which  shall  be  placed 
for  the  purposes  of  removal  by  .  .  ,  the  sanitary 
authority  of  the  house  refuse.  A  sanitary  authority 
issued  notices  under  the  bye-law  to  the  occupiers  of  all 
houses  in  a  certain  area  in  their  district  requiring  each 
occupier  to  deposit  on  the  ktrbitone  or  edge  of  the  footpath 
in  front  of  his  house  a  movable  receptacle  containing  the 
house  refuse.  The  respondent  was  occupier  of  a  detached 
house  situated  within  the  prescribed  area  of  the  notice, 
which  had  a  garden  in  front  and  loas  approached  by  a 
carriage  drive.  He  refused  to  comply  with  the  notice  to 
place  his  house  refuse  on  the  kerbstone,  but  uxts  willing  to 
place,  and  did  place,  the  refuse  receptacle  in  a  con- 
veniently accessible  position  on  his  front  premises.  The 
sanitary  authority  refused  to  take  it  away  unless  the 
receptaae  was  put  on  the  kerbstone,  and  the  respondent 
thereupon  took  proceedings  against  the  authority  under 
section  30  of  the  Public  Health  {London)  Act,  1891. 

Hdd,  that  the  sinitary  authority  was  not  empowered 
under  the  bye-law  to  give  a  general  notice  to  every  occupier 
of  premises  within  a  particular  area  to  place  the  recuse 
receptacle  on  the  kerbstone  for  removal,  and  their  refusal 
to  remove  the  hotue  refuse  of  this  particular  occupier 
from  what  was  found  as  a  fact  to  be  a  conveniently 
accessible  position  on  his  premises  was  a  refusal  without 
reasanable  cause  unthin  the  terms  of  the  section. 

S«mble,  tfuU  it  voas  no  objection  to  the  validity  of  the 

{a.)  Beported  by  Bsskinb  Bud,  Esq.,  Barrister-at- 
{  Law. 
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piny  an,  IflOK.] 


VoL  LIY, 


HlOH  COUBT. 


Waitdswobth  Bobocoh  v.  BjiiirBs. 


HlOH  COVRT. 


b]fe-}aiB  that  the  placing  of  the  recepiada  on  tht  ierh- 
tl(me  would  eauae  a  temporart/  oltetruiiion  of  the  Mtjh- 
■uiai/. 

Case  stated  hf  a  metTopolitnn  police  mft^strato 
befora  whom  the  appellants  liad  been  csonvicted  apon 
ui  information  preferred  by  the  reiponJent  under 
aectiou  30  of  the  Publio  Health  (London  Act).  1JS9 1 , 
against  the  appellants  for  that  they,  on  the  19th  of 
January,  \i>Q5,  at  T,,  Carlton-road,  Putney,  did  with- 
out reasonable  cauie  unlawfully  fail  to  comply  with  a 
written  notice,  dated  the  16th  of  January,  1005,  and 
duly  served  on  them,  requiring  them  to  remove  house 
refute  from  the  ahovi)- men  tinned  premises. 

The  material  facta  stated  in  the  case  were  that  the 
respondent  Baines  resided  in  Carlton-rnad,  Putney, 
in  a  detaihed  house  which  waf  situated  about  forty 
feet  from  the  highway,  and  was  approached  by  a 
carriage  drive. 

By  printed  notice,  dated  the  12th  of  October,  1904, 
the  appelluuts  gave  notice  to  the  respondent  and  to  all 
other  occupiers  of  houses  within  a  certain  detiaed 
area  of  the  borough  of  ^Y■and8wo^th  (hereinafter  called 
the  "  presciibsd  area"),  that  on  and  after  the  Ist  of 
January,  1905,  a  system  of  daily  removal  of  house 
refuaa  would  Iw  substituted  for  the  weekly  removal 
then  prevailing,  and  the  said  notice  (which  purported 
to  be  given  in  accorduuce  with  a  bye-law  made  by  the 
Iiondon  County  Council)  required  occupier*  to  deposit 
on  the  kerbstone  or  edge  of  the  footpath  immediately 
in  front  of  their  reipactive  houses  a  movable  recep- 
tacle in  which  should  be  pla(;ed  for  the  purpose  of 
removal  of  the  house  refuse  which  be  bad  accumulated 
since  the  preceding  coliectiou.  The  appellants  also 
issued  to  the  respondent  and  the  said  occupiers  a 
printed  circular  explanatory  of  the  said  notice. 

The  bye-law  made  by  the  London  County  GonncU 
ia  pursuance  of  the  PubUc  Health  (Lcmdon)  Act, 
1891,  a.  l(i,  sub-seotion  2  {b),  was  in  the  following 
terms:  "Where  a  sanitary  authority  arrange  for  the 
daily  removal  of  house  refuse  iu  their  diatrict  or  any 
part  thereof,  the  occupier  of  any  premises  in  such 
district  or  part  thereof  iu  which  any  house  refuse  may 
from  time  to  time  accumulate  shall  at  such  hour  of 
the  day  as  the  sanitary  authority  shall  fix  and  notify 
by  public  anuounoement  iu  their  distriat  deposit  on 
the  kerbstone  or  on  the  outer  edge  of  the  footpath 
immediately  in  front  of  the  house  or  in  a  conveniently 
acoetdble  position  on  the  premises  as  the  sanitary 
authority  may  presmbe  by  written  notice  serred 
upon  the  occupier,  a  movable  receptacle  in  which 
shall  be  placed,  for  the  purposes  of  removal  by  or  on 
behalf  of  the  sanitary  authority,  the  house  refuse 
which  has  accumulated  on  such  premises  since  the 
preceding  collection  by  such  authority.  The  sanitary 
authority  shall  collect  such  refuse  or  cause  the  same 
be  collected  between  the  hours  of  the  day  as  they  have 
fixed  and  notified  by  public  announcement  in  their 
district," 

On  the  2iid  of  January,  1905,  iu  accordance  with 
the  notice,  the  system  of  daily  removal  of  house 
rafuse  and  the  bye -law  were  put  into  operation 
within  the  prescribed  area.  The  carts  arrived  in  the 
different  streets  at  ditl'erent  times,  and  the  whole 
collection  in  the  prescribed  area  was  finished  by 
9.30  a.m. 

The  respondent  refused  to  comply  with  the  require- 
ment! of  the  appellants  and  to  place  his  dust-bm  on 
the  kerbstone  daily,  and  the  house  refuse  was  after 
the  9th  of  January  not  removed. 

On  the  16  th  of  January  the  respondent  gave  the 
appellants  notice  requiring  the  house  refuse  to  be 
removed  from  bis  premises,  and  was  informed  that  the 
appellants  were  willing  to  do  so  if  the  same  were 
plwed  on  the  kerbstone  or  edge  of  the  footpath  in 


aooordiuioe  with  the  notice  of  the  12th  of  October, 

1904. 

The  respondent  was  always  ready  and  wiUin^  to 
place  his  house  refuse  in  a  proper  recept-acle  in  a  OOS' 
veuiently  accessible  position  on  his  premise*  for 
removal,  and  under  protest  placed  the  housa  refnse 
iu  movable  receptacles  on  the  kerbstone  in  front  of 
his  house  for  removal  on  the  20th  of  January  and 
subs«qnently  to  that  date,  and  it  was  removed  by  ths 
appellants. 

On  the  Uith  of  January  he  preferred  an  informalioB 
against  the  borough  council  for  refuting  to  comply 
with  his  notice. 

The  respondent  contended  (a)  that  the  saidhy«-lAW 
and  notice  respectively  were  u/(ftl  vim  as  h«i>^ 
repugnant  to  the  law — (1)  as  involving  acts  of  wilful 
OMtiuction  and  the  oreatton  of  nuisances;  (2)  aa 
contrary  to  sections  30  and  M  of  tbo  Fnblio  Health 
(London)  Act,  1891 ;  (3)  as  inconsistent  with  the  by*- 
law  No.  \S  made  by  the  London  County  Cooadl 
under  section  39,  sub-section  1,  of  the  same  A«t> 
lb)  That  the  notice  was  bad  in  point  of  taw  by  resso* 
of  its  limiting  the  operation  of  the  bye-law  as  to  tb« 
time  and  locality,  (c)  That  the  bye-law  was  unreason- 
able by  reason  of  being  partial  and  unequal  in  it-t 
operations,  (d)  That  assuming  the  bye-law  to  hi 
legally  valid,  the  appeUants  were  wrong  in  applyisg 
generally  the  one  alternative  and  that  occupiers  of 
premises  upon  which  conveniently  accessible  position* 
could  be  found  for  the  placing  of  receptaclas  contMD- 
ing  house  refuse  should  not  be  compelled  to  place  their 
refuse  outside  their  premises,  (c)  That  on  the  afaoTB 
grounds  the  appellants  bad  no  reasonable  cause  for 
failing  to  comply  with  the  respondent's  written 
notice. 

The  appellants  contended  (a)  that  they  had  properly 
and  Icgully  fulfilled  their  duties  under  section  30  of 
the  said  Act  in  regard  to  the  respondent's  refuse  on 
the  Idth  of  January,  1903,  and  at  all  times;  (&)  that 
the  bye-law  and  notice  respectively  were  valid  in  law 
and  neither  iilird  virti  nor  unreasonable ;  (r)  that  ia 
operation  the  new  system  created  no  ohstrnotion  or 
nuisance;  {d]  that  the  respondent's  noncompliano* 
with  the  appellant's  notice  was  reasonable  caaM 
within  section  30,  sub-section  2,  entitling  them  to  a 
dismissal  of  the  information ;  (c)  that  assuming  thie 
bye-law  to  ha  itltrtl  I'iret  or  unreasonable,  the  appel- 
lants were  entitled  to  rely  npon  a  bye- law  duly  made 
by  the  London  Oounty  Council  so  long  ai  it  was  in 
existence  and  not  held  to  be  invalid,  and  each  reliacoe 
was  reasonable  cause  entitUog  them  to  dism'ssal  of 
the  information. 

The  magistrate  was  of  opinion  that  the  app«llant«. 
under  all  the  circumstances,  failed  without  reatoaable 
cause  to  perform  the  duties  cast  upon  them  by  section 
30  of  the  Public  Health  (London)  Act,  1391,  in  that 
they  had  failed  to  remove  from  the  respondent's 
premises  his  house  refuse ;  that  the  notice  dated  the 
12th  of  October,  1904,  went  beyond  the  bye-taw  to 
such  an  extent  as  to  give  the  occupier  pennissioQ  to 
cause  an  obstruction  in  the  street ;  that  the  nolioe 
amounted  to  an  order  to  the  respondent  to  place  his 
dust -bin  on  the  pavement  in  front  of  bit  premises ; 
and  that  the  respondent  was  justified  iu  refusing  to 
obey  such  order,  inasmuch  ei  it  amounted  to  an  order 
to  do  something  which  entailed  the  commistion  of 
illegal  acta.  He  was  further  of  opinion  that  for  the 
purposes  of  his  judgment  it  was  not  neoaaiary  for 
him  to  decide  (and  he  did  not  decide]  whether  or  not 
the  bye-law  was  a  valid  bye-law,  beoatse  by  the 
course  adopted  the  appellants  hsd  put  it  ioto  op«r»- 
tion  in  an  illt^gal  and  unreasonable  manner,  wher«M 
it  might  have  been  put  iuto  operation  in  a  lenl  and 
reasonable  manner,  sinoe  he  found  aa  a  fact  that  the 
respondent  had  a  reasonably  accemible  position  on 
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hi«  premises  from  which  the  sanitary  aathority  might 
have  removed  bis  house  refuse.  He  was  further  of 
opinion  that  the  bye-law  contemplated  voluntary 
arrangements  being  made  between  occupiers  and  the 
sanituy  authority  as  to  the  removal  of  house  refuse, 
which  was  not  done,  or  attempted  to  be  done,  in  the 
case  before  him.  He  accordingly  convicted  the 
appellants  in  208.  and  25  guineas  costs,  but  stated 
this  case  for  the  opinion  of  the  court  as  to  whether  he 
was  right  in  so  doing. 

Avory,  K.C,  (^Bemard  Oampion  with  him),  for 
the  appellants. — The  question  really  comes  to  this, 
whether  the  London  County  Council  can  in  the 
excerdse  of  their  discretion  impose  on  every  occupier 
within  a  prescribed  area  on  due  notice  bemg  given 
the  duty  of  placing  his  bust-bin  or  box  on  the  kerb- 
stone. The  respondent  impugns  the  validity  of  the 
bye-law  set  out  in  the  case,  but  the  magistrate, 
although  deciding  in  his  favour,  did  not  hold  that  the 
bye-law  was  bad,  but  merely  that  the  way  in  which 
the  appellants  sought  to  enforce  it  was  unreasonable. 
The  bye  law  gives  an  absolute  discretionary  power  to 
the  sanitary  authority  to  determine  a'<d  say  where  the 
refuse  is  to  be  put  by  the  occupier.  That  is  a  discre- 
tion which  the  magistrate  cannot  override.  Further, 
the  requirement  by  the  sanitary  authority  in  this  case 
was  perfectly  reasonable.  The  bye-law  would  be 
unworkable  u  the  sanitary  authority  had  to  consult 
the  wishes  of  every  individual  occupier.  [Lord 
ALYxasTom,  L.C.J.,  referred  to  Borrow  v.  Howland, 
(1896)  74  L.  T.  787, 44  W,  B.  Dig.  106.]  Further,  sub- 
section 2  of  section  30  of  the  Public  Health  (London) 
Act,  1891,  under  which  the  appellants  were  convicted, 
only  imposes  a  penalty  where  the  sanitary  authority 
have  failed  to  remove  house  refuse  without  reasonable 
cause,  in  the  proper  manner  and  at  the  proper  times. 

Macmorran,  K.O,,  and  R.  Cunningham  Olen,  for  the 
respondent,  were  not  called  upon  to  argue. 

Lord  Alvekstonk,  L.C.J. — This  case  is  certainly 
one  of  very  considerable  importance,  but  after  the 
very  clear  discussion  of  it  by  Mr.  Avory,  I  am  of 
opinion  that  the  magistrate  was,  right,  alUiough  I  do 
not  agree  with  sime  of  the  reasons  he  has  given  for  it. 

The  summons  was  against  the  Wandsworth  Borough 
Council  for  not  removing  the  refuse  pursuant  to 
section  30  of  the  Act  of  1891.  That  was  found  a^inst 
them  on  the  ground  that  they  had  faUed,  without 
reasonable  cause,  to  comply  with  the  provisions  of  the 
section  requiring  them  to  remove  the  refuse.  It  must 
be  faUcen  as  found  by  the  magistrate  as  a  fact  that  the 
respondent  had  a  reasonably  accessible  position  on  his 
piemises  from  which  the  sanitary  authority  could 
have  removed  the  refuse,  and  that  he  was  willing  to 
plaoB  it  there.  The  appellants,  however,  relied  upon 
the  exercise  of  their  discretion,  and  said  that  they 
had  a  right  to  have,  and  would  have,  the  refuse,  as 
against  uds  particular  occupier,  placed  on  the  kerb- 
stone. 

Now,  I  desire  to  point  out  that  the  Wandsworth 
Borough  Council  have  gone  considerably  past  the 
bye-law  made  by  the  London  County  Council,  if  it  is 
to  be  construed  as  contended  for  by  Ilr.  Avory.  I 
ag^ee  that  a  question  may  arise  whether,  if  a  notice 
had  been  given  with  regard  to  the  particalar  occupier 
of  the  particular  house  that  the  refuse  should  be 
placed  on  a  given  spot,  the  magistrate  could  override 
the  discretion  of  the  local  authority.  The  case  before 
us  raises  no  such  point  The  local  authority  have 
thought  fit  to  give  a  notice  that  in  a  particular  area 
occupiers  should  put  their  refuse  upon  the  kerbstone. 
Thety  have  not  prescribed  a  convenientiy  accessible 
position  on  the  premises.  Even  assuming  that  the 
local   aathority   might    prescribe   with   regard    to 


particular  premises,  although  I  do  not  decide  it  in 
favour  of  Mr.  Avory,  where  the  refuse  shall  be 
placed,  and  that  the  magistrate  could  not  go  beyond 
that,  that  was  not  what  had  happened  in  this  case. 
There  has  been  a  notice  given  beyond  that  con- 
templated by  the  bye-law — namely,  a  notice  that  in 
a  given  area  every  one  should  place  his  refuse  on  the 
kerbstone.  I  sympathize  with  the  desire  of  the 
local  authority  to  have  frequent  removals  of  the  house 
refuse  in  their  district,  but  they  had  to  consider  the 
rights  of  the  occupiers  in  the  district.  I  desire  to  say 
that  I  sympathize  very  strongly  with  the  sanitary 
authority  in  their  wish  that  there  should  be  a  very 
frequent  and,  if  possible,  a  daily  removal  of  the 
refuse,  and  should  be  most  unwilUng  to  embarrass  a 
sanitary  authority  in  that  respect ;  but  we  have  really 
to  consider  what  are  the  duties  and  rights  of  persons. 
An  obligation  to  remove  the  house  refuse  rests  upon 
the  loc^  authority.  Occupiers  and  owners  are,  by 
statutory  provisions,  required  to  facilitate  such 
removal,  and  owners  might  be  called  npon  to  spend 
money  in  making  that  removal  easy  and  convenient, 
as,  for  instance,  by  providing  movable  dust-bins ; 
but  the  question  is,  can  a  local  authority  give  a 
notice  applying  a  part  of  a  bye-law  in  such  a  way  as 
to  relieve  themselves  of  their  obligation  to  remove  the 
refuse  where  the  occupier  was  willing  to  do  everything 
which,  apart  from  the  particular  notice,  he  could  be 
cilled  up3n  to  do  P  The  respondent  was  willing  to 
place  the  dust -bin  in  a  conveniently  accessible  position 
on  bis  premises.  The  local  authority  said  they  would 
not  remove  the  refuse  unless  it  was  brought  out  to  the 
kerbstone.  That  was  not  a  proper  prescription  of  a 
conveniently  accessible  position  as  contemplated  by 
the  bye-law.  If  there  was  no  prescription  with 
respect  to  particular  premises,  then  the  oUigation  on 
the  occupier  was  to  put  the  refuse  in  a  conveniraitly 
accessible  position  on  the  premises.  It  seems  to  me, 
therefore,  that  without  saying  that  this  notice  is 
absolutely  invalid,  that  the  true  view  of  it  is,  attempted 
to  be  put  into  force  in  the  way  in  which  it  has  heea  in 
this  case,  no  matter  how  inconvenient  it  may  be  to 
some  persons  to  put  their  refuse  on  the  kerbstone, 
that  it  would  be  unreasonable.  Therefore,  in  such  a 
case  the  mag^trate  would  be  right  in  holding  that 
the  sanitary  authority  had  failed  without  reasonable 
cause  to  discharge  vie  duty  cast  upon  them  by  the 
Act,  as  the  respondent  was  willing  to  put  the  refuse 
in  a  place  from  which  they  could  conveniently  remove 
it.  The  other  point  most  pressed  upon  us  was 
whether  there  was  a  refusal,  without  reasonable  cause, 
by  the  appellants,  seeing  that  the  respondent  could 
have  g^t  the  refuse  removed  if  he  had  chosen  to  take 
it  down  to  the  kerb.  If  the  hard-and-fast  requisition, 
whatever  the  circumstances,  was  a  requisition  which, 
having  regard  to  the  law  itself,  the  sanitary  authority 
were  not  entitied  to  make,  then  their  refuse  to  remove 
the  refuse  from  the  convenient  position  offered  by  the 
occupier  was  a  refusal  without  reasonable  cause  within 
section  30  (2)  of  the  Act  of  1891.  The  conviction  was 
therefore  right,  and  the  appeal  will  be  dismissed. 

BiDLKY,  J.— I  agree;  I  do  not  think  I  can  usefully 
and  anything. 

BiDLKT,  J. — I  agree;  the  appeal  shonld  be  dismissed. 

Appeal  ditmiued. 

Solicitors  for  the  appellants,  W,  W.  Toung,  Son,  <t 
Ward. 
Solicitors  for  the  respondent,  Turner  &  Co. 
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(Bighttn  and  Barling,  JJ.) 

In  re  A.  J,  Harris, 
Ex  partt  Tiia  Thustbe.  (a.) 

Bankrupted — Trant/er  of  bankrupt' §  htiiiKaa  to  limited 
e^mpanu  —  "  Fmndultnt  mnveyance  "  —  B'inkrtiptry 
Ad,  1883  (46  it  47  Vkl.  e.  52),  i.  4,  luh-itdion.  1  (li). 

A  trader  being  in  >i<fwMe»  tran'/errtd  his  amtt  to  a 
oo-mpmy  in  the  bontl  fide  hope  of  thereby  baiHfiling  Ms 
creditors.  Bis  luaeta  were  tttimated  at  £2,000,  and  his 
debt*  at  £l.O0O.  The  wniideraiif^n  /or  the  trant/er  win 
an  uniiertaking  by  the  cumpany  io  jwy  hii  debt)  and  the 
alloimtnl  of  ni'ieln-j'nur  iharet  and  debentures  of  the 
vctninal  va'lueof  £1,000.  The  debentures  could  itot  be 
fu/oretd  tmtil  interest  v>a»  tioo  month*'  ovtrdue—Le., 
eight  mmiths  from  their  liiite,  or  until  execution  was  piU 
in  againti  the  company. 

Held,  that  this  transfer  did  not  tieceuarUg  tend  to 
defeat  or  delay  creditors,  wat  not  a  fraudulent  cuitvey 
anee  within  section  4,  »uh-seciioa  1  (b),  of  the  B>i>tk- 
ruptcy  Ad,  1883.  and  should  not  be  ati  aside  as  void 
aijainti  the  trastee  in  baiikruptry. 

Appeal  from  a  dacuion  of  his  Honour  iTudge 
BompM,  K.O.,  in  tlie  county  court  at  Bradford, 

The  baukrupt  had  carried  on  businesa  oa  a& 
electrical  engineer  and  dealer  in  electric  fittiogi  since 

In  August,  1903,  he  borrowel  from  William 
Mitchell,  the  petitioning  creditor,  £500  at  3  per  cent, 
intereit  without  any  security  bat  a  promissory  note 
payable  on  demand.  At  the  Bame  time  MitcheU'a 
son,  Joseph  Wdliam  Mitchell,  was  apprenticed  to  the 
bankrupt  for  three  years,  with  the  option  of  putlmg 
capital  into  the  business  and  becoming  a  partner  at 
the  end  of  his  apprenticoahip. 

In  April,  1905,  the  bankrupt  got  in  arrears  with 
the  interest  on  the  loan  and  asked  Mitchell  to  let 


the  payments  of  inttr«Bt  stand  over  for  a  time,  and 
further  suggeated  that  J.  W.  Mitchell  should  at  once 
enter  into  partnership  with  bim  and  bring  fresh 
capital  into  the  busineas.  Mitchell  refused  t»  consent. 
On  the  Kith  of  May  the  bankrupt  again  wrote  to 
Mitchell  asking  him  to  let  his  son  come  into  the 
buiinesB  as  a  partner  and  bring  in  £200  capital. 
Mitchell  again  refused  and  adrised  the  bankrupt  to 
try  to  get  an  overdraft  from  his  bank,  which  the 
bankrupt  did  try  hut  without  success. 

On  the  27th  of  May  the  bankrupt's  soUoitora  wrote 
to  Mitchell  that  the  bankrupt  was  being  pres8?d  by 
hia  creditors,  and  suggested  that  J.  W.  Mitebell's 
apprentioeship  should  be  terminated,  but  the  parties 
came  to  no  agreement  on  the  matter. 

About  the  end  of  June  Mitchell  heard  a  rumour 
that  the  bankrupt  was  about  to  turn  his  buainesa  into 
a  limited  company,  and  had  an  interview  with  him 
on  the  subject.  The  bankrupt  admitted  that  he  had 
thought  of  doing  so,  but  said  that  he  had  pracricaUy 
given  up  the  idea,  and  promised  not  to  deal  with  his 
assets  without  Mitchell's  consent. 

Nevertheless,  on  the  3rd  of  July,  without  ooasultiag 
Mitchell,  the  bankrupt  registered  the  company  of 
A.  J.  Harris  &  Co.  (limited)  with  a  capital  of  £2,000 
in  £1  shares;  and  on  the  7th  of  July  execut-d  a 
transfer  of  all  his  assets  to  the  company  for  £1,094  — 
£94  in  shares,  £730  in  debentures,  and  £230  in  cash. 
The  company  undertook  to  pay  the  bankrupt's  existbg 
debte,  estimated  at  £1,000. 
The   asset*  were  estimated  to  be  worth   £2,000, 


made  up  of  stock,  £1,170  ;  plant,  £662;  book  debts. 

£2<W. 

No  shares  were  issued  to  the  public,  and  only  228 
were  issued  in  all— 7  to  the  signatories.  94  to  thA 
baukrupt,  87  to  his  wife  for  an  alleged  debt,  and  20 
each  to  the  two  directors,  Fawoelt  and  Myers,  as 
qualification  ahares. 

A  board  meeting  was  held  on  the  19th  of  July, 
when  it  was  resolved,  with  the  bankrupt's  cou««ut, 
thiit  he  abould  be  piid  the  sum  of  £250  ia  debentursi 
instead  of  cash  as  agreed. 

The  bankrupt  said  that  he  had  at^eed  to  t«k«  pay- 
ment of  this  sum  in  debentures  besanse  he  wanted 
them  as  a  good  investment,  but  he  was  in  such  strait* 
at  that  time  that  he  had  to  borrow  £20  on  »  bili  of 
sale  on  the  following  day  {the  20th  of  July). 

By  the  terms  of  the  deheuturos  interest  wa  pay- 
able thereon  half-yearly,  and  no  proceeding*  could 
be  taken  to  enforce  the  security  until  intereat  bad 
been  unpaid  for  two  months  after  it  had  become  doe. 
Consequently  no  proceeding*  could  be  taken  apoa 
the  debentures  until  eight  months  from  the  date  af 
their  issue  unless  a  judgment  was  obtained  against 
the  company  and  fxeoution  put  in,  ia  which  e¥«nt 
they  also  were  enforceable. 

On  the  2Sth  of  July  Mitchell  obtuned  judgment 
against  the  bankrupt  for  the  amount  of  his  lo»n  and 
interest,  and,  haviug  issued  a  bankruptcy  notioe.  he 
presented  a  petition  on  the  8th  of  August,  npoa 
which  a  receiving  order  was  made  against  the 
bankrupt  on  the  18'h  of  August. 

Adjudication  followed,  and  a  trustee  was  appointed, 
who  moved  in  the  county  court  at  Bradford  to  Mt 
aside  the  assignmeat  to  the  compsny  aj  a  fiaadnlent 
conveyance. 

Prior  to  serving  the  notice  of  motion  the  trustee 
obtainpd  a  private  eiaminatton  of  the  binkrapt,  who 
stated  that  before  the  assignment  he  had  been  pteeasd 
by  his  creditors,  ha  could  not  get  J.  W.  Mitchell,  or 
another  man  whom  he  had  approached,  to  join  him  as 
partner,  and  had  been  refused  an  overdraft  from  hii 
bank.  He  thought  he  could  rai«  capital  by  forming 
acomi»ny,  and  that  he  would  be  able  to  borrow  cm 
the  debentures  allotted  to  him  and  repay  MitcbsK** 
loan.  The  bank,  however,  had  refused  to  lend  any- 
thing on  the  debentures. 

The  county  court  judge  dismissed  the  moti<»i,  and 
the  trustee  appealed. 

Frank  Mellor.  for  the  appelhmt.— The  effect  of  tiw 
aaaignment  by  the  bankrupt  was  to  delay  Wt 
creditors.  When  pressed  he  assigned  his  property  in 
such  a  way  as  to  put  it  out  of  the  ^editors'  power  to  get 
anything  but  shares  and  dsbentures ;  Er  part:  Lidat. 
In  re  Wood,  20  W.  E.  403,  L.  E.  7  Ch.  302.  [BjOHAJC. 
J.— If  he  had  sold  for  cash  it  would  have  beao  a 
proper  transaction.  Here  he  has  sold  for  debentoTM 
charged  on  the  property  transferred.  Do  they 
honestly  represent  the  property  parted  with  ?]  The 
creditors  cannot  be  compelled  to  take  debaatnie*. 
Wright,  J. ,  pointed  out  in  In  re  Sloliodinski/,  52  W.  B. 
156,  [1903]  2  K.  B.  517,  that  debentures  and  shwe* 
are  nut  the  same  as  cash.  Here  the  debentures  csnttot 
ba  enforced  for  eight  months  from  their  isaue. 

He  cited  Smith  v.  Cannon,  22  L.  J.  Q.  B  290 ;  /« 
re  Hirth.  47  W.  E.  243,  [1899]  1  Q.  B.  612  ;  WKmfle,'* 
Trustee  v.  Wheatley  i  Co.  {Limited),  88  L.  T.  4»1,  » 
W.  E,  Big.  12. 


i 


I 


(a.)  Eeported  by  P.  M.  Pkinoke,  Esq.,  Barrister- 
at-Law. 


Waugh,  K.C.,  and  Newell,  for  the  respondent^— 
This  wai  a  bond  fide  transaction ;  the  bankrupt  handed 
over  his  business  to  the  company  without  ohormg 
anything  for  the  goodwill ;  the  company  ondsrtook  t» 
pay  his  debts,  and  the  debentures  bescame  enfopceable 
at  soon  as  execution  is  put  in  against  the  compsny. 
I  It  is  not  a  transfer  for  a  past  consideration.  ^^ 
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HlOH  COCBT. 

In  RK  A.  J.  Harbis.— LcusDXir,  jun.  v.  Shipootk  Laud  Psofbbtt  Co. 

Ct.  op  An. 

Frank  Millar  in  reply, — The  company  are  no  better 
able  to  (ay  tie  debtB  uftei  they  have  have  icsned  the 
debentnrea  than  the  debtor  was  when  he  had  the 
aaaeta  free.  The  creditors  never  agreed  to  the 
transfer  of  his  liability  to  the  com;<any,  consequently 
he  hM  not  got  rid  of  Ms  liability.  [Biqhaic,  J. — ^The 
trustee  can  sue  the  company  and  put  in  execution, 
when  the  debentures  will  become  enforceable.]  The 
creditors  oould  not  sue  the  company  ;  the  debtor,  not 
the  company,  was  liable  to  them ;  they  would  have 
had  to  compel  the  debtor  to  sue  the  company. 

He  dted  In  re  Sharpe,  Ex  parte  Oandry,  83L.  T. 
416,  49  W.  B.  Dig.  8. 

BlOHAM,  J. — The  question  in  this  case  U  whether 
this  transaction  naturally  tended  to  defeat  and 
delay  creditors,  and  was  therefore  a  fraudulent  con- 
▼eyaaoe  within  section  4,  sub  seotion  1  (6],  of  the 
Bankruptcy  Act,  1883. 

'  The  ^*s  are  these :  The  debtor  was  in  difficulties 
aad  <»st  about  for  a  way  to  get  out  of  them.  He  had 
more  than  enough  assets — they  were  estimated  at 
£2.000  and  his  debts  at  about  £1.000— but  he  oonld 
not  realize  them.  He  thooght  he  could  make  his 
estate  liquid  by  turning  bis  business  into  a  company, 
and  that  he  would  so  g^t  sometbioK  to  pay  his  debts 
with.  He  thetefore  transferred  lis  business  to  a 
company  in  exchange  for  an  undertaking  by  the  com- 
pany to  pay  his  debts  and  the  allotment  to  him  of 
ninety- four  shares  and  £1,000  in  debentures.  It  is 
said  tiiat  he  thereby  necessarily  defeated  or  delayed 
bisored  tors,  and  that  it  was  a  fraudulent  gift,  delivery, 
or  conveyance.  He  hon<  stly  believed  it  to  be  for  the 
advantage  of  his  oreditora,  therefore  it  cannot  be  a 
franduleLt  transaction  within  the  statute.  He  did 
not  delay  his  creditors  by  changing  the  character  of 
his  assets.  He  was  entitled  to  sell  them  fur  money, 
or  for  promissory  notes,  or  for  other  goods.  I  think 
that  he  was  acting  within  his  rights  and  that  this 
appeal  must  be  dismissed. 

Dablino,  J. -I  have  much  dcubt  whether  the 
oases  dted  do  not  establish  the  case  put  forward  by 
Mr.  Mellor.  Still  I  tale  it  here  tiiat  the  debtor 
acted  honestly  in  the  interest  of  his  creditors,  hoping 
that  he  would  improve  the  value  of  his  business  and 
have  the  means  of  paying  them.  I  therefore  assume 
that  the  conveyance  waS  made  honestly  as  far  as  the 
debtor  was  concerned,  and  that  he  had  no  sinister  or 
oblique  motive  in  making  it.  It  is,  however,  said  to 
amount  to  an  act  of  bankruptcy  as  necessarily  tending 
to  defeat  and  delay  creditors,  and  though  not  dis- 
honest p«r  «e,  to  be  "  fraudulent "  within  section  4. 
sub-section  1  (i).  If  that  be  so,  "  fraudulent "  would 
appear  to  have  no  meaning  whatever,  and  I  must 
admit  that  the  decisions  in  Smith  v.  Cannan,  20  L.  J. 
Q.  B.  290,  and  Ex  parte  LUcket,  In  re  Wood,  20  W.  B. 
403,  L.  B.  7  Ch.  302,  do  seem  to  amount  to  that. 

Keverthelt  ss  in  this  case  I  think  that  the  creditors 
could  have  sued  the  debtor  and  seized  the  debentures 
in  <xecut ion,  and  though  when  they  ^ot  them  they 
night  not  have  been  able  to  put  them  m  force,  still  I 
think  tbey  could  have  sold  them  as  easily  as  the 
electric  fitting^  which  they  represented.  I  therefore 
agree  that  this  appeal  should  be  dismissed. 

Solicitors  for  the  appellant,  Stamford  &  Mttadfe, 
Bradford. 

Solidtois  for  the  re»pondent,  Wynne-Baxter  d: 
KetUe,  for  Bankt,  Newtll,  tk  Bammoud,  Bradford. 


ernxi  Of  Appral.     ' 

From  K.  B.  Div.  ) 

(Vaughan  Williams,  Stirlbg,  and  >  '  May  18. 

Moulton,  L.JJ.)  3 

LuMSDSK,  JUN.  V,  Shipootk  Land  Pbopbbtt 
Co.  (a.) 

Solicitor — Cotit — Amendment—  Alterationi — OmiUi&M 
— After  verdict — Taxation  —  R'ftrence  —  Solieit6n 
Alt,  1843  (6  <fc  7  Via.  c.  73),  $.  37.     • 

A.,  a  solicitor,  delivered  to  hie  client,  B,,  a  hiUqfcoett 
which  he  aubtequently  amended  by  a  tecond  hillnf  coils 
inerecued  by  certain  items  omitted  from  the  first  bill. 
Subsequently  A,  brought  an  artion  upon  the  second  bill 
of  costs  against  B.,  who  pleaded  (I)  no  retainer,  (2)  no 
right  of  action  upon  an  amended  bill  of  costs.  It  was 
agreed  by  the  parties  at  the  trial  of  the  action  that  only 
the  que^ion  of  liability  should  go  to  the  jury.  Upon  this 
question  the  jury  gave  their  verdict  in  favour  of  the 
plaintiff. 

Held,  that  the  biU  sued  upon— Le.,  the  second  bill — 
eould  not  after  verdict  be  sent  by  the  judge  to  a  taxing- 
master  to  be  taxed  under  section  37  of  the  Solicitors  Act, 
1843,  but  could  only  be  tent  as  a  r^treuce  under  the 
general  jurisdiction  of  the  court  to  order  a  reference  as  to 
quantum.  Upon  such  reference  it  would  be  open  to  the 
defendants  to  put  forward  the  first  bill  of  costs  as 
evidence  of  what  the  proper  charges  should  be. 

Semble  (per  Vaughan  Wi'liams,  .L.J.),  that, 
although  the  taxing-master,  acting  as  a  referee,  would 
bring  to  bear  upon  the  question  the  principles  >/  taxation, 
yet  all  the  principles  applicaMe  to  taxation  of  a  bill  of 
cmts  would  not  necessarily  apply,  e.g.,  the  rule  that  the 
solicitor  must  fay  the  costs  of  taxation  if  one-sixth  part 
of  the  bill  be  taxed  off. 

Per  Moulton,  Ii.J. — A  solicitor  may  amend  honk  fide 
his  bill  of  costs  at  any  time  before  an  order  of  taxation 
has  been  obtained  or  taxation  has  been  threatened  by  the 
client. 

Appeal  from  the  judgment  of  Bidley,  J. 

The  plaintiff  was  a  solidtoc  and  was  a  joint 
adventtuer  with  the  defendants  in  a  certain  venture. 
He  did  certain  professional  services  for  the  s)  ndioate 
and  was  rtqueated  to  make  his  charges  as  low.  as 
pcBsible.  He  accordirgly  on  the  18  th  of  January, 
1904,  sent  in  a  bill  of  coets  for  £192  10s.  lOd.,  having 
intentionally  omitted  certain  items  in  order  to  fall-  in 
with  the  wiuies  of  his  co- adventurers,  the  defendants. 

The  defendants  denied  liability  on  the  ground  that 
the  work  had  been  done  merely  as  a  oo-adventurer. 

Thereupon  the  plamtiff  on  the  16th  of  July,  1904, 
sent  in  an  amended  bill  of  costs  for  £673  2s.  iOd., 
which  induded  the  items  omitted  from  the  first  bill. 
Subsequently  he  brooght  an  action  on  this  bill  and 
the  defendants  pleaded,  for  the  purpose  of  this  appeal, 
(1)  want  of  retainer,  (2)  no  action  would- lie  on,  the 
second  bill  of  costs. 

Upon  the  trial  of  the  action  counsel  agreed  that  the 
juiy  should  only  try  the  issue  of  liability  and  ivot  the 
issue  as  to  quantum. 

The  jury  returned  their  verdict  for  the  plaintiff. 
Thereupon  counsel  for  the  plaintiff  asked  leaver.it 
leave  were  necessary,  to  bring  in  the  second  biU  of 
costs  for  taxatior. 

The  judge  said  that  if  leave  were  necessary  he 
should  refuse  it,  as  he  conudered  uLder  all  the  dr- 
cunutanoes  of  the  case  the  first  bill  should  be  brought 
in  for  taxation. 

Prom  this  decision  the  defendants  appealed. 

(a.)  £ej,ort«.d  by  Maubiob  N.  IbvcqUCB,  Ei^q., 
I  Baniatei-at-Law. 
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Saotion  37  ot  the  Solicitor!  Act,  1S43  (6  &  7  Vict. 
0.  73),  eoacti :  "  From  and  aft«r  tbe  pMsing  of  tbii 
Act  no  Attorney  or  iiUoitor    .    .     ,    shall  comin*nc« 
or  muntain  any  action  or  «mt  for  the  recoTery  of 
any  fees,  charges,  or  disburgements  for  any  business 
done    .     .     .      until   the  expiration  of  one  month 
after  suoh  attorney  or  solicitor  sball  have  delivered 
unto  the  party  to  be  charged  therewith    ...» 
bill  of  such  fees,  cfaarf(es,  and  disbursements.      And 
upon  the  application  of  the  i  arty  chargeable  by  such 
bill  within  such  month,  it  shall  be  lawful    ...    for 
the  court     ,     ,     .     or  any  judge     ...     to  refer 
such  bill    ...    to  be  t&xed  and   settled  by  the 
proper  o£Bcer,  and  in  case  no  such  application  as 
aforesaid  shall  be  made  within  such  month  as  afore> 
said,  then  it  shall  be  lawful  for  suoh  reference  to  be 
made  as  aforesaid     .     ,     .     upon  the  application  cf 
the  p«rty  chargeable  by  such  bill    .    .     .    and  the 
court  or  judge  may  restrain  sach  attorney  or  solicitor 
from  coiiitucncing  or  proaecuting  any  action  or  suit 
tonching  such  demand  pending  such  reference.    Pro- 
vided, aTwiiys.  that  no   such  reference   as  aforesaid 
shsdl  bs  directed  upon  an  application  made  by  the 
patty  chargeable  with  suoh  bill,  after  a  verdict  shall 
have  been  obtained  or  a  writ  of  inquiry  executed  in 
any  action  for  the  recovery  of  the  demand  of  such 
attorney  or  solicitor    ,    .    .    aioept  under   special 
circumstances  to  be  proved  to  the  satisfaction  of  thi» 
court  or  j  udge  to  whom  the  application  for  such  ref er» 
ence  shall  be  made :    And  in  case  any  suoh  reference 
as  aforesaid  shall  be  mnde,  if  such  hilt  when  taxed  be 
lass  by  a  sirth  part  than  the  bill  delivered,  then  such 
attorney  or  solicitor  shall  pay  the  costs  of  taxation." 
Manitiy,     K.C.     {yemholt     with     him),     for    the 
appellants. — There  is  no  mle  of  law  that  a  solicitor 
may  not  amend  his  bill  of  costs  before  any  order 
of    taxation    has    been    made.    He    takes   the    it-k 
of  so  doing  because  there  is  the  chance  that  one- 
sixth  maybe  taxed  off  if  he  unduly  io  creases  it.    Of 
course  if  he  sends  m  an  exorbitant  bill  of  costs,  and 
then  upon  the  fear  of  taxation,  he  reduces  it  the  court 
would  not  permit  him  to  escape  from  his  liability  to 
pay  the  costs  and  would  insist  upon  the  first  bill  being 
taxed.     This  is  clearly  the  case  after  an  order  for  taxa- 
tion :  In  re  ffeathrr,  18  W.  K.  1079.  L.  B.  3  Ch.  App. 
604.    The  client  has  a  ri^ht  under  the  statute  to  tax, 
but  not  a  particular  bill,  if  that  biU  is  amended.     The 
neatest  case  where  a  bill  has  been  increased  and  then 
taxed  ia  /"  re  Cartwri^ht,  L.  R.  Ifi  Eq.  469,  at  p.  474. 
The  earliest  fonndation  for  the  rule  that  a  solicitor 
may  not  increase  the  items  in  a  bill  of  costs  once 
delivered  is   Lneeridijt  v.    Botham,   I    B    &   P.    49, 
[Vauohan  WiLUAKa,    L,  J  — That    case  is  of    no 
assittance  for  the  fonndation  of  the  rule  which  is 
based  upon  the  statute.     That  case  only  lays  down  a 
rule  of  evidence  which  is  confirmed  in  Antltnim  v. 
May,  2  B,  &  P.  237,  showing  that  the  first  bill  is  con- 
clusiTS  of  the  reasonableness  of  the  items.      It  is  a 
rule  applied  to  bills  in  other  trades,  as  is  shown  by  the 
case  ot  Knox  r.  WhaUty,  Esp,  N.  P.  159  (reffired  to 
in   AndfTitn  v.  May),  which  was  a  case  of  a  taikr's 
l»Il.     All  thete  cases  were  long  prior  to  the  statute 
of  1843.]     In  re  Vhamhfn,  ,'J4  Beav.  177,  is  a  clear 
authority  that  a  solicitor  prior  to  an  order  for  taxa- 
tion may  withdraw  one  bill  and  substitute  anoth-^r. 
MoOLTOK,    L.J. — The    statute   does    not   forbid   a 
solicitor  to  amend  his  bill.     If  there  is  any  rule  of 
law  it  must  be  a  disciplinary  one  based  on  the  fact 
that  a  solicitor  is  an  officer  of  the  court.    The  rule 
does  not  apply  to  other  profesrions  or  trade*.]    The 
learned  judge  at  the  trial  was  greatly  influenced  b' 
the  case  of  /«  t«  Thnmpgim,  ;J4  W.  K.  1 12,  ,10  Ch 
441,  but  that  was  deddeii  on  the  wpU -known  principle 
that  a  solicitor  ninj'  not  reduce  his  hill  to  Avoid  the 
result*  of  taxation. 


"i 


Waiiffh,  K.C.  {Itoeht  with  him).— All  the  »ntlioritiei 
which  have  been  referred  to  show  that  a  soIicTtor 
may  not  decrease  or  increase  his  bill  of  costs  except 
where  the  omissions  are  due  to  mistake  or  frand. 
[Vauqhaw  WnjjiAMS,  L,J. — In  every  authority  so 
far  cited  to  us  tbere  has  been  either  an  order  for  taxa- 
tion, or  taxation  has  been  threatfned  by  the  client,] 
That  fact  was  not  materiC  to  any  of  the  deeisiono. 
[SxtKLiiro,  L.J. — This  is  not  a  cue  of  taxation  at  all. 
It  is  after  vtrdict,  and  the  statute  i&jn  a  bill  cwmot  bt 
taxed  after  verdict  except  under  specitl  circutoatattoes.] 
//)  re  Wooltelt,  12  M.  &  W.  ,J04,  wae  a  caae  where  a 
a  bill  was  taxed  after  vordi  t.  [StieUHg,  L.J,— 
There  was  no  verdict  in  that  case.]  A  eolicitor  is 
bound  by  his  bill  once  delivered :  In  rt  Carrtn,  8  Baa*. 
436.  No  appeal  in  any  case  liee  here  because  ths 
judge  only  refused  to  give  leave  if  leave  was 
necessary, 

VAUonAN   Williams,  L.J.— The   case    has  been 

heard  at  length,  and  I  am  far  from  saying  that  it  is 

not  in  its  way  an  important  case.     I  am  also  far  frotu 

saying  that  thf  re  is  not  a  certain  amount  of  authority 

for  the  proposition  that  the  rule  which   is  applieii 

when  tbere  is   a  taxation  under  the  Solicitors  Act, 

1843,  in  re 'p sot  to  the  delivery  of  a  second  bill  of 

costs  and  the  right  to  have  that  taxed,  that  tbere  is 

an  obligation  upon  the  solicitor  to  get  leave  to  haTS 

the  second  bill  taxed,  is  a  rule  that  applies  not  oul; 

in  the  case  where  the  second  bill  reduces  the  amount 

of  the  charges,  but  also  where  the  second  bill  increases 

the  amoont  of  the  charges  ;  and,  speaking  for  myself, 

though  it  is  not  wise  to  deal  with  a  question  oot 

actually  bef  Jre  the  court,  I  agree  that  there  may  be 

cases  where  the  rule  applies.     Bat  in  my  jadgment 

the  question  does  not  arise  here.    Here  was  a  case  of 

one  of  several  gentlemen  interested  in  a  venture,  whe 

was  a  solicitor  and  employed  as  the  solicitor  of  ths 

venture.     He  was  invited  to  make  his  bill  of  costs  a* 

low  as  possible,  and  therefore  he  delivered  a  bill  of 

costs  which  was  low ;  it  did  not  include  scale  chargss 

for  the  rendering  of  certain  services.    Presently  (lie 

persons  liable  to  pay  these  charges  took  up  the  posi' 

tion  of  a  total  denisl  of  liability.    Tbe^  denied,  I 

suppose,  that   a  retainer  was  given,  or  if  one  wers 

Kiven,  of  any  work  done  under  it,  the  work  done  b^iug 

done  by    a    co-adventurer  who  was  therefore   not 

entitled    to    be    paid    for    it.     At    all    events    tl^f 

denied    their    liaoility.      But    for    that    detfnmna- 

tion    the    defendant    might    have   got    an    order 

to  tax.     But  they  did  not  do  it  because  they  men 

determined  to    fight   the   quf stion   of    liability,  and 

tbe  solicitor  brought  bis  action,  and  the  action  beviiiK 

been  brought,  the  defendants  pleaded  denial  of  liability 

and  set  up  the  C'rcumstances  under  which  they  dsoiea 

it.    Tbe  first  was  the  position  of  the  plaintiff  »'  • 

CO -adventurer.     Then  they  also  set  up  a  plea,  whiob, 

as  far  as  the  facts  were  concerned,  was  not  deoieJ, 

that  the  bill  sued  upon,  for  some  £i300  instead  of  toms 

£200,  was  the  bill  delivered  subsequently  to  the  fint 

bill.     I  do  not  want  to  say  that  in  my  opinion  tbt 

defendants  might  not   have  taken  ont  a  sammaM 

for  taxation  and  raised  the  queston  that  they  wsfS 

entitled  to  have  the  smaller  bill  taxed  and  not  to  be 

subjected  to  having  the  second  t>iU  taxed.     I  cannst 

say,  if  they  had  raised  it,  what  would  have  been  tht 

result,    llie  judge,  if  he  hsd  taken  the  view  Ihtt  if 

was  a  case  like  In  re  Tlcmptnn  and  other  cases 

to  us  in  the  course  of  the  argnment,  of  a  aolicitcvj 

who  had  sent  in  a  larger  bill  as  a  try  on  and  tin 

diminished  it  in  fear  of  taxation,  might  have  thenglit 

the  bill  was  not  to  be  altered.     I  can  conceive  of  csiei 

in  which  the  bill,  although  increased,  onght  not  to  be 

brought  in  for  taxation,  because  in  some  c»»e»  •' 

might  be  of  the  greatest  importance  to  incrrate  titf 

total  ot  the  charges    because  the  piore  the  bill  IS 
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PCKQted  the  farther  might  be  the  dAiigsr  of  being 

ordered  to    pay  the  coeta   of  the  taxati<Hi.      The 

defendauta  did  not  choose  to  take  out  a  •ammons. 

"Thej  let  the  caie  go  to  trial,  and  the  finding  of  the 

jury  on  the  queation  of  liabUity  wm  against  them. 

Thftt  beinir  so,  it  is  necessary  to  consider  the  proTiso 

of  aection  37.    [His  lordahip  read  it]    In  my  jadg- 

ment,  where  a  soUcitor  bnnga  an  action,  and  it  is 

tried,  and  the  jury  return  a  verdict  bat  do  not  try  the 

quantun^  it  is  referred  for  the  purpose  of  ascertaining 

the    quantum   to    a    taxing-mtster   not   under    the 

Btstnte,  bat  to  the  taxing-master  as  a  referee,  whi 

will.  M  m  referee,  bring  to  bear  npxi  the  qaeetioa  his 

experienoe  of  bills  of  coits.    Uada:  these  circam- 

•taacee,  the  orJer  that  was  made  by  lUdley,  J.,  was 

not.  I  think,  the  right  ona    I  think  the  matter  ought 

to  h»Te  gone  to   the  master  as  a  referee,  anl  the 

judge  ought  to  h«ye  given  directions  to  the  master 

not  to  tax,  but  to  moderate  the  bill.    Instead  of  that, 

the  judge  seems  t>  me  to  have  male  an  order  at  if 

there  had  been  no  action  at  all.    When  this  case 

oom«  before  die  muter,  if  what  ICr.  Bsdie  contends 

did  in  fact  transpire,  that  the  plaintiff  ^d  things 

whioh  might  have  been  done  by  him  professionally 

yet  ware  not  done  professionally,  but  as  one  of  seven 

oo-adyenturers  eack  giving  assistance  to  the  best  of 

hie^abili^,  the  master  may  say  that  these  are  things 

which  cannot  be  charged  fur.    Some  of  the  oliarges 

may  be  disallowed,  not  because  they  are  exoesaire 

chvgea,  but  because  they  are  in  respect  of  work  done 

by   a  volunteer.      There  is  nothing  in  this  case  to 

present  full  justice  beine  done  between  the  plaint^ 

and  defendants.    I  should  like  to  point  out  t  hat  in  my 

judgment  some  of  the  rights  which  tiie  di»nt  posses  lea 

against  the  sdUdtor    when  there   is  an  order   for 

taxation  oaanot  be  daimed  when  there  is  a  reference 

after  a  verdict.    It  is  not  for  me  to  dedde,  but  I  do 

not  think  the  one-sixth-taxed-off  rule  would  apply. 

However  that  may  be  this  judgment  of  Ridley,  J., 

must  be  set  aside  to  this  extent :  There  will  be  the 

verdict  for  the  plaintiff  as  found  by  the  jury,  subject 

to  a  reference  to  a  taxing-master  to  asoratain  the 

amount  for  whidi  the  judgment  diould  be  entered. 

Stikuxo,  L.  J. — I  am  of  the  rame  opinion.  I  think, 
with  aU  respect  to  Bidley,  J.,  when  he  direotei  this 
taxation,  he  ought  not  ti  have  proceeded  as  thous;h 
directinji  a  taxation  under  the  Solidtors  Act.  The 
proviso  m  section  37  says  that  there  shall  be  no 
taxation  under  that  Act  after  verdict  exoept  under 
roedal  droumstances.  and  it  seems  to  me  that  here 
there  were  no  special  ciroomitanoes.  Batnotwitii- 
standmg  that,  the  court  has,  by  virtue  of  its  general 
juiadicnon,  power  to  ascertain  the  proper  amount  of 
the  fees  whioh  should  be  charged  by  tne  soUdtor  in 
respect  of  professional  services,  by  reference  to  a 
taxing-master  not  under  the  statute,  but  simply  ia 
exeroiae  of  its  general  jurisdiction.  In  point  of  fact 
there  is  no  difference  between  this  ana  any  other 
action  to  recover  in  respect  of  a  billf orwork  a^d  labour 
done.  If  such  a  lon^  bill  is  delivered  involving  msny 
items  it  is  within  the  jurisdiction  of  the  court  to  direct 
the  items  to  be  gone  into  before  an  official  referee. 
Here,  by  virtue  of  its  general  jurisdiction,  the  court 
would  have  power  to  direct  a  leferenoe  to  a  taxing- 
master  to  ascertain  the  proper  amount  to  be  allowed  for 
profeadonal  services  aa  a  solidtor.  That  ptindi^e 
has  baen  veiry  frequently  acted  upon  in  the  Qianoery 
Division  in  correcting  billa  which  come  before  the 
court  whidi  oaanot  be  directly  taxed.  That  being  so, 
it  seems  to  me  the  order  made  by  Bidley,  J.,  ought 
not  to  stand.  There  ought  ti  be  a  nmpu  reference 
to  the  taxing-master  to  asoartain  the  amount  for  pro- 
faiBCBsl  leiTioes  As  far  aa  I  am  conoeroed,  I  think 
the  taxing-maater  will  have  fall  power  to  deal  with 


the  bill  before  him  in  such  a  way  aa  to  do  joatice 
without  any  directioDa  bom  ua.  I  ahould  thmk  that 
the  prindplea  laid  down  in  Loveridge  v.  Botham  and 
May  V.  Anderson  ahonid  be  found  uleful  to  the 
taxmg-master. 

HouLTOX,  L.J. — I  am  of  opinion  that  this  appeal 
should  be  allowed.  This  is  only  a  case  of  a  verdict 
for  the  amount  of  a  bill  subjeot  to  a  reference  to  a 
skilled  tribunal  competent  to  settle  it.  The  point  is 
raised  whether  it  ia  opsn  to  a  aolidtor  to  correct  a 
bill  once  it  ia  deliverea,  or  whether  he  is  bound  by 
a  bill  once  delivered  so  that  he  cannot  amend  his 
daim.  A  solidtor  is  only  a  person  doing  profeedooal 
work,  but  he  diffieia  from  other  professioaal  men  in 
that  he  is  under  the  Solidtors  Act  and  under  the' 
disdpUnary  power  of  the  court,  being  an  officer 
of  the  court.  Now,  if  there  is  any  principle 
of  law  that  he  cannot  amend  his  chum  once  it 
is  delivered  in  the  form  of  a  bill,  it  must  be  by 
virtue  of  one  of  theie  two  things  to  which  I  have 
referred,  because  it  cannot  be  doubted  that  an 
architect,  say,  can  amend  his  bill.  It  cannot  be  a 
oonsMuenoe  of  the  Act,  because,  if  so,  the  court 
woula  have  no  power  to  permit  him  in  any  case  to 
aend  in  an  amended  bill.  It  mnat  be,  then,  under  the 
disdplinary  power  of  the  court.  Bat  giving  the  beat 
oonnderation  I  can  to  tite  many  authorities  that  have 
been  cited  in  argument,  I  can  see  no  reason  to  think 
that  the  court  haa  ever  taken  up,  in  my  eyea,  ao 
unjust  a  podtion  as  to  say  that  a  sdidtor  may  not 
amend  his  claim.  I  can  see  this,  that  if  the  taxation 
has  been  applied  for,  or  threatened,  the  court  has 
considered  it  too  late  then  for  the  solidtor  to  amend 
his  claim,  because  taxation  is  a  right  of  the  client 
g^rauted  to  check  exorbitant  demands.  Where  no 
taxation  has  been  demanded  or  threatened,  I  can  see 
no  reason  why  the  oourt  shouM  forbid  a  aoiidtor 
honifidt  to  amend  hi*  claim,  and  I  cannot  find  in  any 
oaae  that  the  Courta  have  nuide  it  a  praotioe  to  do  ao. 
If  a  aoiidtor  aenda  in  one  bill  and  then  another  it  aeema 
to  me  he  is  in  the  same  podtion  aa  any  other  peraon 
cirrying  on  a  profeadon.  The  firat  bm  would  be  only 
evidence  against  him  of  the  charsies  being  right  in 
that  bilL  So  with  a  solidtor.  lu  my  opioioo  the 
pasaage  in  Arohibald'a  Practice  by  Chitty  (9th  ed.), 
p.  113,  exactly  deacribea  the  podtion  of  a  dieot  who 
haa  recdved  a  corrected  bill :  "  The  delivery  of  a  UlL 
is  strong  evidence  against  an  increaae  of  diaige»  in  a 
subsequent  bill,  for  any  of  the  items  oontained  in  the 
first  bill,  and  presumptive  evidence  against  any 
additional  items."  The  value  of  a  nrerionaly 
ddivered  bill  ia  an  evidential  value,  and  it  ia  of  no 
other  value  in  a  caae  where  it  is  delivered  loni  Ad»  in 
a  corrected  form  before  application  for  taxation  or 
threat  of  taxation;  and  therefore  this  bOl  must  go 
for  reference  in  the  ordinary  way,  and  of  oouise  it  la 
open  to  the  defendanta  to  say  'that  the  first  bill  is 
evidence  of  what  the  charge  ought  to  have  been. 

Apptal  aUotoed,  with  coiU. 

Solidtors  for  the  appellanta.  Stokta  &  8UAu.  tot 
J.  O.  Aitehuon,  Kewoaatle-on-Tyne. 

Solidtora  for  the  respondenta.  King,  Wigg,  A  Co., 
for  Ktmlytide  it  FartAtr,  Newoaatle-on-^yne. 
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F«b.  23 ; 
March  24. 


From  K.  B.  DIt. 
(Yaogha-i  Wijliaiul,  Stirlmg  and  , 
■■,  HouUan,  LJJ.)  ) 

1-  Rex  if.  Lloyd  &  SoLMAy. 

Ex  piirte  Day,  (n.) 

Countji    court— Judge — Deputy— Appointmenl    of    tmn 
drpuHri— County  CoutU  Ac(,   1888  (51   <t  5i   Vict, 
.  (,  43),  »«.  18-51. 

jfl  wuniy  (ourt  ji^dge  h  not  appointed  to  a  clreuit,  but 
to  different  cotirtt  with  a  diatrid,  nnd  hat  povrtr  there- 
fore  Milder  tedioM  18  to  21  of  the  County  Coiirle  Act, 
1688,  to  appoint  a  eepiirate  deputy  to  ettth  court  dialricl 
within  h it Jaritlidiiiii. 

Deciiion  afiht  Divwionftl  Court  (ante,  p.  410,  [1906] 
1  K,  B.  22)  affirmed,  llf«iiltoa,  LJ.,  dubit*nte. 

Appeal  from  the  jin3(na''iit  of  the  Diviaional  Court 
(reported  ante.  p.  4U),  [U>Of>]  1  K.  B.  22). 

One  Day,  tbe  defendant  in  ao  action  of  Solman  v. 
Itay,  tried  beforo  Depu*T- Judge  CleniTOt  E.  Lloyd. 
Esq.,  in  the  Brompton  County  Court,  had  obtained 
two  rules  to  show  cause  respeotively  why  a  writ  of 
ttrtiorari  and  a  writ  of  prohibition  should  not  issue 
for  the  purpose  of  quashing  the  judgment  ob'.aiaed 
against  him  in  the  couoty  court  and  staying  all 
further  pToceediogi  in  the  actios. 

The  action  happened  to  be  tried  on  a  day  when 
Deputy-Judge  F.  B.  Fitzroy- Cooper  wai  aitting  at 
Marylebone — both  deputy -j  id gei  having  hien  duly 
appointed  by  his  Honour  Judge  Stonor,  iu  wbo^e 
district  (Middlesex)  Marylebone  and  Brompton 
County  Courts  are  —and  the  rules  were  appUed  for 
on  the  ground  that  the  deputy-}  udge  b>f ore  whom 
th«  action  was  tried  had  no  jurisdiction,  and,  the 
proceedinga  being  coram  von  judice,  should  be  quashed, 
»ioce  a  county  court  judge  being  appointed  to  one 
office  could  appoint  but  one  deputy  to  act  for  him  on 
any  one  day. 

The  Diviiionat  Court  discharged  the  rules. 

Day  appealed. 

DiJee,  K.O.,  and  W.  0.  Hodgtt,  for  the  appellant. 
—  The  power  to  appoint  a  deputy  mu»t  depend 
npn  statutory  authority.  The  power  to  appoint 
a  deputy  on  general  principles  of  law  does  not 
confer  power  to  appoint  two  depuliei ;  Purler  t. 
Kelt,  12  Mod.  467,  and  Denny  v.  Tfapnell,  2  Wilsoa 
378.  A  county  court  judge  is  appointed  to  one 
office,  and  can  appoint  but  one  deputy.  Judge 
Sttjnor  was  appointed  to  the  county  court  of  Middle- 
sex hoHen  at  Brompton  ani  Marylebone.  County 
court  judges  are  appointed  to  one  district  ox  one 
circuit,  iu  which  there  may  be  one  or  more  courts. 
They  are  not  in  an  analogous  position  to  recorders, 
who  are  appointed  somotioiei  t»  more  than  one  citir, 
for  they  are  appointed  under  a  different  commiisiou 
for  each  city. 

S,  A.  T,  Jlowlatt,  for  the  deputy  couaty  c^surt 
judge, ^ — E^h  court  in  a  circuit  constitutes  a  separate 
unit.  This  is  not  a  case  where  the  judge  ban 
appointed  two  deputies.  He  appointed  one  deputy 
for  one  court  and  another  for  another  court.  In  all 
the  tec '.ions  in  the  Couuty  Courts  Act.  !S88,  which 
deal  with  the  c institution,  jurisdiction,  and  machinery 
of  the  coirrt,  ' '  district  "  is  specified  as  the  district  of 
the  particular  court  and  not  the  whole  circuit  of  the 
judge.  If  the  appeal  is  allowed,  every  order  made  by 
each  of  the  two  deputy  judges  duiiag  these  two 
months  ia  so  much  waste  paper,  and  an  Act  of 
Parliament  might  hive  to  be  passed  to  put  matters 
right.     It  is  submitted  that  tne  yiew  taken  by  the 


(a.)  Reported  by  Erbkine  Rem,  'Esq., 
at- Law, 


Barrister- 


DiTisional    Court   is  correct,   and  that  the    appeal 
should  be  dismissed. 

/.  A.  Symnioni,  for  Solmai,  the  plai  it'ff  —  la 
Reg.  T.  Durham;  13  U.  B.  858,  the  appointment 
of  a  county  court  judge  for  more  court i  thaa 
one  was  stated  to  bi  an  appointment  to  "  several 
offices."  The  general  practics  has  been  to  appoint  a 
deputy  to  each  court,  and  the  dafrndant  mUat  there- 
fore be  presume  I  to  have  known  this  whtn  he  applied 
for  an  adj  lurnment  of  the  hearing  and  cannot  claim 
to  take  this  point  now. 

Diike,  K.C.,  in  reply, — There  never  was  a  judge  of 
the  Brompton  or  of  the  Marylebone  C  junty  Court, 
because  the  appiintment  of  the  judge  who  wa^  to  mt 
at  those  courts  was  to  the  county  court  of  Middlesex 
holden  either  at  Brompton  or  Marylebone,  and  it  waa 
to  the  otlicje  of  the  county  court  judge  of  Middleaex 
that  Judge  S'onor  was  alone  appointed,  and  being 
one  office  he  could  appoint  but  one  deputy. 

Cur,  adv.  vtf IL 

March    24. — ^VaCrhan   'WiLLtAsis.    LJ— Tn    my 
judgment  this   appeal   must  be  dismiised.  and   the 
judgment  of  the  King'a  Bench  Division  affirmed  ota 
the  grounds  given  by  the  court,     l^jrd  Alverstoce 
says  I  "  I  thfT-ef  jre  come  to  the  conclusion  that  thn« 
besg  the  power  to  appoint  a  deputy,  aul  there  being 
jurisdiction  in  each  of  these  courts,  and  in  the  dis- 
tricts of  each  of  these  courts,  it  is  not  contrary  to  the 
statute,   or  oont-ary  to  any  rule  ot    law  that  the 
appointment  of  a  deputy  should   be  made  for   th* 
district  of  a  court "  ;  and  he  g  ifs  on  to  say  :  "  Ther*- 
fore  I  think  that  these  appointments  m«de  by  thf 
county  court  judge,   and   sanctionel  by   the  Lord 
Chancellor,    afe  within  the  powers   of    the  Act  of 
Parliament,  and  tlint  both  these  rules  should  be  dis- 
charged."   The  rules  in  question  ware  rules  to  iJiOT 
c»u8e  respec'ively  why  a  writ  of  pro'iibitijn  and  a 
writ  of  certiorari  should  not  issue,     The  case  arjse  io 
thJsway:  His  Honour  Henry  Jame*  Stonor.   judge 
of   the  M*rylebone  County   Court,  be'ng   ill,  mivje 
on  the   13th  of  February,  1905,  an  order  appoin'iBg 
F.    B.    Fitzroy    Oiwper,    Eiq.,   bamster-at-ltw,   to 
act  as  his  deputy  for   the    sail  Marylebone  Court 
in  his  ab»enoe,  from  the  13th  of  Februwy  until  the 
13th    of    April  nett,   and    failiig    the    said   F.    B. 
Fitzroy  Cow  per  from  iilneis  or  other  cause  aa  aaj      _ 
day   or    days     darinp;     the    said     pe'iods,    further      ■ 
appointed  C  emsnt  Elphinstone  Lloyd  to  act  at  his     V 
deputy  during  his  absenc )  for  the  said  court  on  ■n'^Ji 
day  or  days  aforetaid.     Judge  S  onor,  who  was  also 
judge  of  the  Brompton  County  Court,  on  the  same 
day   made  an    order    in    similar    terms    appoiattog 
Clemen '.  Elphinstone  Lloyd  tu  act  aa  his  d^ntyii      M 
the  said   Ilrompton  County  Court,  and  failing  tiim      f 
appointing  Mr,    Fitzroy   Cowper.      The  periods  of 
app  lintment  were  the  ssme  io  the  two  orderi.     The 
t'VO    barristers  thus    appointed    respectively'  sat    at 
deputies,  the  farmer  iu  the  Marylebone  County  Court, 
the  latter  in  the  Brompton  Couuty  Court,  atid  sat  on 
the  same  d>ty.     The  unsuccessful   defendant   in  the 
cause  of  Solnttn  v.  Day,  tried  before  Mr.  Lloyd,  has 
raised  the  question  as  to  the  juri«diotion  of  Hr.  Uoyd 
sitting  as  the  deputy  of  his  Honour  Judg  i  8t<m6r. 
When  the  rules  were  first  gr>inted  they  wcr«  gt%otti 
upon  the  ground  thftt  a  county  court  judge  has  no 
power  to  appoint  more  than  one  deputy  to  sit  for 
him  on  the  same  day,  even  though  the  d,>patii.-s  ar* 
appointed  to  sit  in  different  district  courts.     Bitt  in 
the  argument  before  us,  and  in  the  argameot  in  tke 
King's   Bench    Division,   Mr.    Duke  did    not  argM 
his   cs6e  upon   the  ground  of  the  inability  of  tha 
county  court  judge  to  appoint  two  denu  iei  to  Mt 
for  him  in  different  dittnot  court*  on  the  tan*  4^, 
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bot  arjcned  it  on  the  ground  that  a  county  court 
ja4se  Ciuld  only  appoint  a  deputy  to  exercise  the 
whole  of  hit  jurigdiction  as  county  court  judge  in  all 
the  courts  within  the  county  of  which  he  had  bees 
appointed  judge  i  or,  to  put  it  in  other  words,  he 
areasd  that  a  oounly  court  judge  could  not  appoint 
•  oepaty^  to  ait  for  him  at  one  of  the  courts  within 
hia  oirouit  m  it  is  called,  but  if  he  appointed  a  deputy 
«t  all  moat  appoint  him  at  his  deputy  to  sit  at  all  the 
ooorta  within  his  ciionit  and  to  exercise  the  whole  of 
bis  jariadiotion.  Now,  in  my  opinion,  there  eta  be  no 
doubt  bat  that  the  court  of  each  district  to  which  a 
county  court  judge  is  appointed  is  a  separate  conrt, 
with  separate  jurisdiction,  separate  officers,  and 
•eparate  procedure,  and  the  question  we  have  to 
decide  is  whether  a  coonty  court  judge  of  the  county 
of  Middlesex  can  for  proper  cause  appoint  a  deputy 
to  act  for  him  in  one  of  the  district  courts  of  -v^ch 
he  baa  been  appointed  the  judg^  Now,  the  power  of 
appoiototent  i«  given  by  section  18.  That  section 
provides,  first,  that  in  case  of  illness  or  unavoidable 
absence  of  any  judge  it  shall  be  lawfal  for  such 
judge  to  appoint  a  banister  to  act  as  his  deputy 
dnnng  such  iUness  or  unavoidable  absence,  provided  (a) 
that  ute  fact  of  appointment  and  name  of  the  deputy 
ahall  be  forthwith  communicated  to  the  Lord 
GhaDceUor ;  (i)  that  no  deputy  so  appointed  tball  be 
entitled  to  act  for  more  than  foorteen  am  unless  with 
th«  approval  of  the  Lord  Chancellor.  Thus  far  I  see 
nothing  in  the  words  of  this  section  to  suggest  that 
th«  power  to  appmnt  a  deputy  is  confin^  to  the 
appointment  of  a  deputy  to  exercise  the  jurisdiction 
Of  a  oouoty  court  judge  as  distinguished  from  tbei 
juriadiction  of  a  county  conrt  judge  as  the  judge  of  a 
district.  On  the  contrary,  I  thmk  that  the  words 
"  unavoidable  absence  "  point  to  the  absence  of  the 
judge  from  the  district  court.  Secondly,  it  is  provided 
that  it  shall  also  be  lawful  for  any  judge,  with  the 
approval  of  the  Lord  Chancellor,  to  appoint  a 
barrister  as  his  deputy  for  any  time  or  times  not 
exceeding  in  the  whole  two  months  in  any  consecu- 
tive period  of  twelve  months.  And  that  every  deputy 
appointed  under  this  section  during  the  time  for 
which  he  shall  be  so  appointed  shall  have  all  the 
powers  and  privileges  aid  perform  all  the  duties  of  the 
judge  for  whom  he  shall  hava  been  so  appointed. 
Now  the  appointment  of  these  deputies  by  Judge 
Stonor  undoubtedly  was  an  appointment  under  the 
last-menti6ned  part  of  section  18 ;  that  is  to  say,  an 
appointment  for  two  months,  and  it  is  said  that,  as 
nnaer  this  appointment  the  deputy  is  to  have  all  the 
powers  and  privileges  and  perform  all  the  duties  of  the 
judge  for  whom  he  shall  have  been  so  appointed,  this 
appointment  necessarily  is  an  appointment  by  a  county 
court  judge  to  perform  all  his  duties  as  a  county  coutt 
judge  within  ail  the  districts  in  which  he  has  been 
appointed  to  act  or  which  he  may  by  section  9  of  the 
Act  or  any  other  section  be  empowered  to  exercise 
outside  the  districts  in  which  he  nas  been  directed  to 
act  as  county  coort  judge.  It  will  be  observed,  how- 
ever, that  these  latter  words  of  the  section  apply  to 
every  appointment  of  a  deputy,  whether  the  app  oint- 
ment be  under  the  first  words  of  the  section  or  und«r 
the  later  words.  Section  21,  so  f«r  as  the  words 
"andhe"  (t.e.,  thedepu^)  "shall  continue  to  act 
in  all  the  courts  to  which  he  was  appointed  "  are 
concerned,  point  to  section  18,  empowering  the 
appointment  of  a  deputy  for  each  district  coturt,  but 
the  words  of  this  secbon,  which  provide  that  any  sut  h 
deputy  shall  recrive  after  the  death  or  resignation  of 
the  judge  a  rateable  proportion  of  the  salary  attached 
to  the  office,  point  certamly  the  other  way.  But  in 
my  opinion  it  is  plain,  taking  all  the  sections  of  the 
Act  of  Parliament  into  consideration,  that  it  is  a 
possible  oonstruotion  of  section  19  to  hold  that  it 


authorises  the  appointment  by  a  oounfy  court  judg^ 
of  a  deputy  to  act  for  him  in  one  of  his  mstrict  courts, 
and  inasmuch  as  to  hold  otherwise  would  cause  great 
practical  inconvenience,  and  county  court  judges  have, 
we  have  ascertained,  for  the  last  twenty-flve  years, 
aud  probably  ever  since  the  passing  of  the  Act  of 
1846,  appointed  deputies,  with  the  approval  of  the 
successive  Lord  OhanoellorB,  for  the  performance  of 
the  dnties  of  the  county  court  judge  at  one  of  his 
courts  or  in  one  of  his  districts,  I  think  we  ought 
to  put  that  construction  on  the  Act  of  Parliament. 
The  result  is  that  these  appeals  will  be  dismissed 
with  costs. 

Stibuno,  L.J. — I  entirely  agree  with  the  jodgmeot 
that  has  been  delivered. 

MoiTLTON,  L.J. — Although  in  my  opinion  the 
statutory  provisions  on  this  subject  might  be  made 
clearer,  I  do  not  dissent  from  the  conclusion  arrived  at 
by  the  other  members  of  the  court.  The  delegation 
of  judicial  powers  is  such  an  exceptional  privilege  of 
an  office,  aud  so  important,  that  I  consider  the  condi- 
tions under  which  it  may  be  exercised  should  be  laid 
down  by  the  Leg^lature  so  as  to  admit  of  no  donbt, 
especially  when  it  is  remembered  that  comity  court 
judges  now  administer  justice  to  a  vast  mass  of  his 
Majesty's  subjects.  If  the  matter  had  been  res  integra 
I  do  not  think  I  should  have  taken  the  same  view  of 
the  County  Courts  Act,  1888,  as  my  learned  brothers. 
The  county  court  system  of  England  is  thorongUy 
well  understood.  England  and  Wales  are  divided 
into  separate  county  court  districts,  each  of  which  has 
its  own  jurisdiction  and  powers.  Section  13  of  the 
Act  gives  the  Lord  Chancellor  power  to  group  two 
or  more  districts  together  and  to  place  those  oomoinef 
districts  under  the  j  urisdiction  of  a  particolar  j  adge.  Ih 
such  a  case  the  only  nexut  between  the  different  disMcts 
so  grouped  together  is  the  personality  of  tiie  jndge 
himself,  and  when  the  judge  di<>s  or  resigns,  or  oircnm- 
stances  require  that  there  should  be  a  diffdrent  grouping, 
the  Lord  Chancellor  has  power  to  altar  the  grouping. 
Then  come  the  sections  of  the  Act  which  pemut  the 
j  udg^e  to  delegate  his  powers.  Delegation  of  judicial 
functions  is  the  exoepuon,  and  not  the  rule.  A  judge 
of  the  High  Court  has  no  power  of  delegation.  A 
county  court  judge  necessarily  deals  with  numerous 
local  matters  in  his  own  district  or  districts,  and  in 
order  to  prevent  delay  and  interruption  to  the  con- 
tinuity of  the  administration  of  justice,  large  powers 
of  delegation  were  conferred  upon  him.  Section  18 
gives  him  power  to  delegate.  That  section  deals  with 
two  different  cases — first,  a  delegation  occasioned  by 
the  illness  or  unavoidable  absence  of  the  judge ; 
and,  secondly,  a  delegation  for  a  certain  time. 
In  the  first  case,  the  judge  has  only  to  inform 
the  Lord  Chancellor  of  the  appointment  of  (he 
deputy ;  in  tbe  second  case,  the  approval  of 
the  Lord  Chancellor  to  the  appointment  waa 
required.  In  both  cases  the  section  speaks  of  the 
deputy  as  the  deputy  of  the  judge.  It  did  not,  how- 
ever,  define  his  powers  and  functxjns  in  any  way. 
Reading  the  first  ptrt  of  the  section,  I  should  be  dis 
posed  to  come  to  the  condusion  that  the  judge  had 
only  power  to  create  a  substitute,  who  became  for  the 
time  a  judge,  just  as  the  county  court  judge  himself 
was.  Beacung  the  last  clause  of  the  sectum,  I  feel 
still  greater  difficulty  in  construing  the  section  other- 
wise. ''  Every  deputy  appointed  under  this  section, 
during  the  time  for  which  he  shall  be  so  appointed,  shall 
have  all  the  privileges  and  perform  all  the  duties  of  the 
judge  for  whom  he  shall  have  been  so  appointed." 
Sections  19  and  20  are  not  material  upon  tnis  ques- 
tioo,  as  ther  do  not  carry  the  matter  further  than 
section  18.  Passing  now  to  section  21.  Ourioudy 
enough,  both  sides  relied  upon  the  wording  of  that 
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aection.  The  seution  relates  to  the  position  of  a. 
deputy  after  the  death  or  resignation  of  the  judge. 
Naturally,  upon  Much  an  event  happening,  the  dele- 
gation cauje  to  an  end.  But  that  there  might  be  no 
interruption  in  the  adminittratiuu  of  jiistire,  the 
section  provides  that  the  appointment  of  the  deputy 
should  not  he  vacated  hy  that  event,  and  that  he 
should  continue  to  act  until  tbo  Lord  Chanoellor 
KbouJd  othenvise  order,  or  a  suci^eaiior  to  the  judge 
should  be  appoiuted.  But  inaamui-h  a;!  the  sectiou 
was  dealing  with  the  t^ase  where  the  judge  was  either 
dead  or  had  ri- signed,  and  was,  therefote,  nu  longer 
receivine  reniunei-ation.  and  insstutich  as  the  deputy 
wan  in  that  case  no  longer  employed  by  the  judge, 
but  by  thn  country,  the  deputy's  remuneration  had  to 
be  provided  for,  and  accordingly  the  section  provides 
that  "  sUL'h  deputy  shall  receive  as  remuneration  for 
the  period  that  he  may  act  as  deputy  after  the  death 
or  resignation  of  the  judge  a  r»teable  proportion 
of  the  salary  and  travelling  allowances  attached 
to  the  office  so  vacant  during  any  vacancy."  Now, 
"  a  rateable  proportion  "  meant  a  proportion  which  is 
determined  by  a  simple  rule  of  three  sum.  Obviously 
it  means  that,  if  the  jearSy  salary  of  the  judge  w.i3  so 
much  and  the  deputy  aoted,  say,  for  a  quarter  of  a 
year,  he  was  to  have  a  rateable  proportion— namely, 
one- fourth  of  that  yearly  salary.  That  carries  out  the 
idea  that  the  deputy  tilled  the  whole  position  which 
the  judge  had  tilled.  But  the  respondents  to  the 
rules  also  found  worde  in  the  section  which  they  said 
supported  their  contention,  because  the  section  said 
that  the  deputy  was  to  "continue  to  act  in  ail  the 
courts  to  which  he  was  a].>poiiited,"  They  said  that 
that  pointed  to  this,  that  the  appointment  of  the 
deputy  might  be  to  !jome,  and  not  ull,  of  the  courta 
within  the  county  court  judge's  jurisdiction.  Those 
words  seem  to  bo  conaistent  with  the  respond  o  of  a' 
contention,  but  they  also  teem  to  be  eiiually  cousitteiit 
with  the  appeUantJi'  contention.  Aa  I  have  already 
said,  the  courts  were  linked  together  by  the  iiexiia  of 
the  judge — that  is  to  say,  they  were  ivithin  what 
might  be  called  the  circuit  of  the  judge.  The  words 
of  the  section  receive  their  full  interjiretatiou  if  they 
are  read  as  meaning  that  the  grouping  of  the  districts 
should  continue,  though  the  >iezuj  wag  gone,  until  the 
Lord  Chancellor  should  otherwise  provide,  and  that 
the  court-3  should  remaiu  courts  in  that  collection  of 
districts  which  had  beca  presided  over  by  the  judge. 

If  that  be  the  right  view,  then  I  see  no  difficulty  in 
the  contention  that  the  deputy  filled  the  whole  i)lace 
of  the  judge  in  all  his  district^.  On  the  other  hand, 
looking  at  the  opposite  view,  I  do  not  see  that  any 
public  inconvenience  would  be  caused  if  they  regarded 
the  position  of  the  judge  as  being  a  collocation  of 
several  offices,  and  in  my  opiniou  tht>re  are  no  grounds 
of  public  convenience  why  seel  inn  18  should  bear  the 
restrictive  interpretation  which  its  htnguago  pointed 
to.  That,  of  course,  was  not  sufficient  to  justify  the 
court  in  ilinching  fi'om  giving  the  language  its  strict 
interpretation,  for  it  must  be  remembered  that  the 
power  of  delegation  is  not  ^iveu  bv  common  law,  but 
by  statute.  But  side  by  side  with  the  fact  that  no 
public  incDUvenience  would  arise  from  the  appoint- 
ment of  sepatale  deputies  for  separate  districts, 
there  is  this  important  fact  which  iudiices  me  not  to 
dissent  from  the  judgment  of  my  learned  brothers. 
Both  by  admission  »t  the  bar  and  from  inquiries 
whioh  have  been  subsequently  made,  it  appeared 
that  there  had  been  an  unbroken  practice  for  at 
least  twenty-five  years,  beginning  long  anterior  to 
the  County  Courts  Act,  18S8,  of  allowing  a  county 
court  judge  to  appoint  separate  deputies  for  his 
i3ifferf?nt  courts.  "That  practice  had  nut  been  adop'iiil 
without ,  I  will  nut  lay  judicial  tauctiuu,  but  admiois* 
tralive  sanction  under  the  highest  judicial  atithurity 


— namely,  the  Iford  Chancellor.  It  most  b«  taken, 
therefore,  that  section  18  might  have  been  enacted  by 
the  Legislature  as  laying  down  that  a  county  court 
judge  wus  appointed  for  a  particular  district,  thuugh 
it  is  inexphcable  to  me  that  the  Legislature  did  not 
introduce  words  showing  expressly  that  they  wan 
considering  the  judge  as  having  been  appointed 
as  a  judge  of  each  district.  That  being  so,  I  pity  ths 
judge  or  tribunal  which  has  to  settle  the  proper  salary 
payable  to  the  depttty  after  the  death  or  resacnaUou 
of  the  judge  where  the  deputy  was  appointed  only 
fnr  one  of  the  judge's  courts.  That  problam,  how- 
ever,  I  suppose,  bad  been  solTod  before. 

Ap}/eiit  ditmiued. 

Solicitors  for  the  applicant,  Ji.  W,  Btdtwitk. 

Solicitor  for  the  county  coutt  judge,  Svlicttor  to  tht 

Solicitors  for  Solman,  Utuiald  Satuvn  A  Co. 


I^tat)  €tOU[l  of  JUHtlCt. 

SrTeE)  " 

Stackkmasn  v.  Patos.  (a.) 

Copyright  —  i'hotoijrttpft  —  ln/rin^mtnt  —  FhvUt^rafK 
"  inaih/vr  <ir  on  hehnlf  of  any  other  person  /tir  a  (/«>i 
or  n  vofiiahle  coiteiiltratiitu  " — Fine  Artt  Cnpi/rijhl 
.id,  186U  (25  ib  26  Vkt.  c.  63),  s.  I. 

mure  a  iieriiiH,  ittUhuut  being  H»dtT  an  obligation 
to  tivtke  any  pnymeiit,  give)  ittrmiaiion  tc  a  photograi>'ittT 
in  tiittr  hit  house  in  ttriler  lu  taki:  phvUigrapht  therwf 
lijiiin  ihe  f/iance  of  obtaining  orders,  then  >»  a  ;;'ai1 
tonsidtrniiun  within  the  mtaning  <J  tlix  Fine  jfti 
Copyright  Act,  lS(j2,  f.  1,  bo  that  tht  phott/gr^piur 
cannot  make  use  of  the  ^ihvtogriipht  to  obtained  wMoit 
the  coitsent  of  the  peTion  wht  permUUd  the  photogmpkt 
to  be  iitkeiu 

Witness  action. 

This  was  an  action,  brought  ti.>  obtain  aninjunulion, 
and  to  recover  damages  aud  penalties,  in  t«apect  of 
the  alleged  infringement  of  the  copyright  in  two 
photographs  which  bad  been  taken  by  the  plimiti&. 

The  plaiutiltV.  father  aud  sou,  carried  on  buiinew  in 
partnership  at  Tumham  Green,  under  the  style  of  tbs 
Photograpliio  Tourists'  Association,  as  pbotographen 
and  printers,  and  an  important  part  of  their  btisineM 
consisted  in  photografihiiig  schools. 

The  defendants  were  publishers  carrying  on  bunae« 
In  Cannon -street,  London,  under  the  style  of  J.  &  J. 
Patou,  and  in  190>j  they  produced  a  ptiblicaticia 
known  as  Paton's  List  of  School*  and  Tuton, 
which  contained  reproductions  of  two  photographs  jf 
schools  which  had  been  taken  by  the  plaintiffs,  and 
which  publication  they  sold  at  Is.  fid.  per  copy. 

The  facts  with  regard  to  one  of  tbe  photographs 
were  as  follows ; 

In  the  year  1901,  a  traveller  in  the  employ  of  the 
Photographic  Tourists'  Association  called  upon  a 
Mr.  Price,  the  h«ad  master  of  a  school  for  boys,  at 
Harrow -on -the- Hill,  and  requested  that  the  asaoci*- 
tion  might  be  allowed  to  send  a  representative  to 
t'lke  photographs  of  the  school,  intimating  at  ths 
same  time  that  tbe  association  tnok  the  photographi 
at  their  own  risk,  and  on  the  chanoe  of  obtusuf 
or<lerH  if  the  photographs  were  sucoeuful,   and  alM 

(u.)  Reported  by  P.  W.  PB/fio,  Ksq.,   Barri*t«r- 
at-Law. 


Vbl.  tilV. 
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that  Mr.  Prioe  would  not  be  under  any  obligation  to 
pay  anyUiing. 

Ur.  Prioe,  who  was  anxious  to  have  some  photo- 
graphs taken  of  the  school,  giive  his  permisflion,  and 
ia  or  about  the  luO'  th  of  June,  1904,  the  younger 
plaintiff  attended  at  tbe  school  with  his  photographic 
apparatus,  and  was  allowed  to  enter  and  take  a 
number  of  photographs,  including  one  of  the  exterior 
of  the  school,  the  reproducti  m  of  which  wa«  com- 
plained of  in  this  action;  Mr.  Price  in  each  caw 
directing  what  be  wanted  to  be  photographed.  On 
this  occasion  nothing  appeared  to  have  been  settled 
as  to  terms  of  payment. 

On  the  2ath  of  July,  1004,  proofs  of  the  photo- 
(craphs  taken  were  forwarded  to  Mr.  Price  by  the 
Photographic  Tourists'  Association,  smd  he  ultimately 
purchased  a  number  of  photographs,  for  which  he 
paid  £15  Is.  6d. 

The  facts  with  regard  to  the  other  photograph, 
although  not  strictly  proved,  appeared  to  be  that,  in 
tbe  year  1904,  a  traveller  of  the  association  called 
upon  a  Miss  Cruse,  the  head-mistress  of  a  school  for 
girls  at  Weston-super-Mare,  and  made  the  same 
request  as  in  the  previous  case  and  on  similar  terms, 
and  the  younger  plaintiff  attended  at  the  school  and 
-was  allowed  to  enter  and  take  a  number  of  photo- 
graphs, including  one  of  the  dining-room,  the  repro- 
duction of  which  was  complained  of  in  this  acnon. 
Miss  Cruse  ultimately  purchased  some  photographs, 
for  which  she  paid  Ids. 

£arly  in  the  year  190a,  the  defendant?,  who  were 
preparing  their  list  of  schools,  communicated  with 
both  Mr.  Price  and  Miss  Cruse,  who  gave  orders  for 
the  advertisement  of  their  rfspective  schools  therein, 
and  at  the  request  of  the  defendants  they  respectively 
forwarded  the  photographs  in  question  for  reproduc- 
tion, together  with  the  advertisement. 

The  plaintiffs  becoming  aware  of  the  reproduction  of 
the  photographs  as  aforesaid,  the  younger  plaintiff, 
who  had  taken  the  photographs,  registered  himself  as 
proprietor  of  the  copyright  in  the  photographs,  on 
the  8ih  of  November,  1905,  and  on  the  10th  of  the 
same  month  purchased  a  copy  of  their  list  of  schools 
from  the  defendants,  which  contained  reproductions  of 
the  photographs  complained  of. 

Eventually  the  plaintiffs  issued  the  writ  in  this 
action,  claiming  damages  for  the  alleged  infringement 
of  copyright,  an  injunction,  and  penalties. 

MofSwianet/,  for  the  plaintiffs,  after  reading  sections 
1,  4,  6  and  11  of  the  Fme  Arts  Copyright  Act,  1862, 
contended  that  the  author  is  the  t^er  of  the  photo- 
graphs :  ffoUage  v.  Jaduon.  32  W.  B  106,  11  U.  B.  D. 
627,  and  Boucaa  v.  Cooke,  52  W.  E.  99,  [1903]  2  K.  B. 
227.  The  sale  after  registration  of  the  copies  made 
before  legistration  was  an  infringement:  Tack  v. 
Priater,  36  W.  E.  93,  19  Q.  B.  D.  629. 

Counsel  also  referred  ti  Fithb'trn  v.  lloUinyshead, 
[1891]  2  Ch.  371,  39  W.  R.  Dig.  62. 

Upjohn,  K.O.,  and  A$IUon  Crou,  for  the  defendants, 
contended  that  the  plaintiffs  could  not  sA\  copies  of 
the  photographs  without  permission  obtained  from 
Mr.  Price  and  Miss  Grtue  respectively :  FcUird  v. 
Photographic  Co.,  37  W.  R.  266,  40  Ch.  D.  345.  So  far 
as  legams  section  1,  it  is  a  question  of  fact;  the 
burden  lies  on  the  plaintiffs  to  show  that  the  photo- 
graph* were  taken  under  such  circumstances  as  to 
bare  in  the  photographer  the  right  of  multiplying 
copiea,  A  contract  to  buy  copies,  if  they  shall  be 
good,  is  •  contract  for  a  good  and  valuable  con- 
sideration. If  a  man  comes  into  your  house  upon 
the  terms  of  you  allowing  him  to  take  photographs 
thereof,  and  that  if  they  a-e  good  yju  will  purchase, 
but  otherwise  you  will  not,  it  is  an  implied  term  of 
the  contract  on  which  you  allow  him  to  enter  that 


he  shall  take  the  photographs  for  you,  that  the  copy- 
right shall  be  yours,  and  that  he  shall  not  be  at 
liberty  to  multiply  copies  except  for  you :  EUh  v. 
Marshall,  64  L.  J.  Q.  B.  757.  The  copyright  must  be 
inferred  to  be  in  Mr.  Price  and  Miss  Cruse  respectively. 
They  clearly  did  not  contemplate  copies  of  tbe  photo- 
graphs being  sold  without  their  permission. 

MacSiminney,  in  reply. — The  onus  of  prof  must  be  on 
the  persons  who  attempt  to  take  themselves  out  of 
section  1  of  the  above  Act. 

Farwell,  J.,  after  stating  certain  of  the  facts, 
said  that,  with  regard  to  the  photograph  tnken  of  the 
school  conducted  oy  Miss  Cruse,  there  is  really  no 
evidence  of  the  arrangement  under  which  it  was  taken. 
With  regard  to  the  photograph  of  the  school  con- 
ducted by  Mr.  Price,  it  appears  that  the  traveller  for 
the  plaiatiffs  asked  for  permission  to  take  some  photo- 
graphs, and  said  something  to  the  effect  that  it 
would  be  at  the  plaintiffs'  own  risk.  Mr.  Price  gave 
his  permission,  and  subsequently  the  younger  plaintiff 
was  allowed  t  >  enter  and  go  over  the  house,  and  take 
some  photographs,  Mr.  Price  telling  him  what  he 
wished  to  have  taken.  In  both  the  case  of  Mr.  Price 
and  of  Miss  Cruse  certain  photographs  were  supplied 
by  the  Photographic  Tourists'  Assoc'ation  and  paid 
for.  With  regard  to  Miss  Cruse  the  plaintiffs  must 
have  got  less  than  they  hoped  for,  as  15s.  would  not 
meet  expenses.  [His  lordship  then  read  section  I  of 
the  above  Act  and  the  proviso  to  the  section.]  What 
is  tbe  true  meaning  of  section  IP  I  think  the 
younger  plaintiff  was  the  author  of  the  photograph. 

The  question  is:  Were  these  negatives  made  or 
executed  for  Mr.  Price  and  Miss  Cruse  respectively 
for  a  good  or  a  valuable  consideration  ?  Now  a  good 
consideration  will  do  as  well  as  a  valuable  one. 
Haviag  regard  to  the  circumstances  of  Mr.  Price  and 
Miss  Cruse,  was  it  not  a  good  cou»deration  to  allow 
the  photographer  to  go  over  the  house  and  take  the 
photographs  ?  I  think  that  tbere  was  a  good  con- 
sideration. I  do  not  think  that  the  fact  of  the 
traveller  informing  Mr.  Price  th4t  he  would  not  have 
to  take  to  any  of  the  photographs  or  be  under  any 
obligation  to  pay  anything  makes  any  difference.  I 
do  not  think  that  the  case  of  Ellii  v.  Marshall  is 
against  what  I  have  said.  [His  lordship  then  referred 
to  the  judgment  of  Collins,  M.R.,  in  the  case  of 
Boucat  V.  Cooke,  in  which  he  approved  of  a  passage, 
on  p.  193,  of  Siiutton  on  Copyright  (4th  ed.).]  But 
it  is  not  necessary  that  the  customer  should  pay  any- 
thing in  order  to  bring  himself  within  tbe  benefit  of 
section  1  of  the  above  Act. 

There  may  be  a  good,  as  well  as  a  valuable  con- 
sideration, and  a  good  consideration  is  sufficient.  I 
do  not  think  the  request  of  the  photographer,  for 
permission  to  take  the  photograph,  makes  auy  differ- 
ence, but  a  request  is  not  the  same  thing  as  a  solici- 
tation of  orders — the  question  must  really  depend  on 
the  facts  of  each  case.  When  a  schoolmaster  at  the 
request  of  a  photographer  allows  him  to  enter  a 
school  in  order  to  tt^e  photographs  thereof,  there  is 
a  good  consideration,  so  that  the  photographer  can- 
not make  use  of  the  photographs  so  obtained  without 
the  consent  of  the  person,  who  directed  the  photo- 
graphs to  be  taken.  I  therefore  dismiss  the  action 
with  costs. 

Solicitors,  T.  F.  Peacock,  FUher,  &  Ohaoaete;  Martin 
<t  Watkint. 
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Cb&n.  Div, 
Buckley, 

hi  rt  II[[kl8on  &  Co.  (Limited)  [«.). 

Cump'tni/ — h'iiiiiiiiij  up — Ailfit  coatrnl  by  dibfhttirts— 

B»>ineta  n/  company  cnrriedun  by  fielimture-hoidera — 

I'ttitiim  U)   lotnit  isp^^uat   tind  eqitiUilile — Companira 

Act.  18ti2  (25  A  26  Vid,  e.  89),  ».  79. 

Thf  bminaa  of  ii  cf>mpani/  wit  being  tarrifd  on  ly 
thf  dtlieiiture-  hiAdtr».  A  rtctivrr  had  iml  h^tn  appmiiteii, 
AH  tilt  ataeU  were  charged  hy  the  di-benturea.  The 
halanct-ikeH  thouitd  a  iiirplits  availabh  for  unsecured 
crtdilcTt.  A  judgment  creditor  pretenttd  a  jielition  to 
have  the  company  nviind  up  hy  the  court  computiorily. 

field,  t>itit,  atiumimj  that  the  nsseta  were  iinujkient  U> 
tati'i/y  the  rlaimt  of  the  debenture- holders,  the  eottrl  wttt 
rtitiVed  to  PJ-PTCIM  the  distretioii  vested  in  it  undtr 
tertkn  "9  of  the  Companifs  Act,  1862,  and  wind  up  a 
rimifiatiy  n>  fonducttd.  The  enurt,  however,  icag  not 
Kititjifd  on  the  evidence  that  the  iwder  would  be  barren, 
a»<l  "rdrrrd  (he  i^mpuny  ti>  be  leoniul  up. 

This  was  a  petition  to  wind  iip  the  above  company 
presBnlpd  by  tlie  Bradford  Dyers'  Aawciai  ion  (Limited), 
whu  had  TCcovered  judgoieot  8§;ainst  the  cotuuanj  for 
£98  158.  M.  in  an  action  for  goods  sold  and  delivered 
in  December,  IP05, 

The  oompany  wai  incorporated  in  1897  with  a 
nominal  uii[iital  of  £10,0Cll;  the  paid-np  capital, 
according  to  the  lait  balance- sheet,  was  £2,507. 

In  1897  the  company  created  £3.000  first  debootures 
which  were  charged  npon  the  undertaking  of  the 
com]Miny  and  all  its  property  both  present  and  future , 
and  were  further  secured  hy  a  ilebentitre  trust  deed. 
Of  the  above  siim  of  JCS.IHIO  an  amount  of  £301)  wm 
paid  off.  rind  in  lODl  the  balance  of  £2,700  was 
transferred  to  P.  Baring  Gould,  who  at  the  same 
time  received  from  the  compftriy  m  third  debenture  for 
£300  by  way  of  premiiito. 

In  the  same  year  second  debentures  for  £2,500 
were  istued  to  A.  Melson,  the  vendor  to  the  company. 
These  contained  a  similar  charge,  and  the  second  and 
third  debentures  were  further  secured  by  another 
trost  deed.  The  i"2,500  secured  by  the  second 
debentuies  were  in  f*ct  provided  as  to  £1,100  by 
F.  Baring  Gauld  and  as  to  £1,400  by  8.  S.  Seal,  the 
aolieifor  to  the  company. 

In  Mireh.  1906  prior  lien  deboutures  were  granted 
to  F,  Baring  Oould  and  H,  K,  Paxton  to  secure  the 
sum  of  £1,000  and  at  the  date  of  the  petition  the 
ammnt  of  £6,500.  irrespective  of  intereit,  was  out- 
standing on  the  debentures. 

On  threateiiing  to  issue  execution  the  petitioners 
discovered  that  tlie  business  of  the  company  was 
h»ing  carried  on  in  the  naiue  of  the  company  by  thw 
debeut lire-holder 8,  who  were  in  possession  of  all  its 
assets,     A  n  ceiver  had  not  been  appointed. 

Buekiiiixfer.  K.C..  and  AiMon  Ctcsi,  for  the 
p!titiouer, — If  the  figures  in  the  bala»ce-sheat  of 
1905  can  be  relied  on  there  should  be  a  surplas  avail- 
able for  the  payment  of  the  unsecnred  creditors,  and 
ia  that  C8.a«  there  is  no  answer  to  the  petition. 
Assuming,  however,  that  the  assets  are  insufficient  to 
pay  the  debentare-hotders  in  full,  thtre  oan  be  no 
answer  where  the  company  is  being  kept  on  foot,  not 
for  the  purpose  of  earrying  on  ihe  business  for  which 
it  was  coastituted,  but  solely  in  the  interests  of  the 
dabeQture-holders.  In  this  state  of  fac's  it  is  just 
and  eqattable  that  the  company  should  be  wound  up  : 
la  Tf  Chie  {Umited).  53  W.  R.  G59,  [1905]  •!  Ch.  34.3. 

Kirby.  for  the  company. —It  is  in  the  interest  of 
every  body  con  ceroed  that  the  business  should  be  carriad 

(<i.)  Reported  by  Ed^ahd  J.    31.  Ckafuk,  Esq., 
Bairister-at-  Law, 


on  for  a  further  period ;  for  some  time  to  ecMn*  rt» 

debenture-holders  only  will  reap  the  benefit.  Flti- 
mately  there  may  be  some  advantage  to  I  be  ordinary 
creditors,  who  can  receive  nothing  if  a  windiag-ap 
order  is  made,  as  the  debeatunas  mire  thiQ  exlwast 

the  assets. 

Bvcict.ET,  J. — ^Tbis  is  a  company  which  hsa  a  paid- 
up  capital  of  £2,507,  and  a  debt  on  deb«iitant 
constituting  a  charge  on  all  the  auetaof  the  camp»ny 
to  the  amount  of  £6.500.  The  petitioners  are  judg- 
ment creditors  in  respect  of  a  sum  of  £Sifi  15s.  -iS., 
recovered  by  them  in  au  action  ia  December,  1905. 
Of  the  debenture  debt  £1.0u0  was  borrowed  on  th« 
security  of  pricrben  debentures  in  March.  1906 — that 
is  to  say,  after  the  date  on  which  the  judgment  had 
been  obt*ined.  The  company  say  that  all  the  assets 
are  charged  hy  the  dcbeotures,  and  are  not  sufficient 
to  pay  them,  and  that  if  an  order  is  made  there  will 
be  uo  assets  to  administer  in  the  winding  up.  t( 
that  is  BO,  the  company  are  not  really  and  ia  substanuc 
carrying  on  businew  at  all.  It;  ts  the  d«l»ntiire- 
holders  who  are  carrying  on  the  business  of  the 
coriipaoy  and  using  its  creilit  for  that  purpoae,  Ib 
doing  BO  they  are  placing  themselves  in  such  a  position 
that  by  ordering  goods  in  the  name  of  the  company  mud 
iocurring  deb  s  for  which  the  company  are  liable  they 
are  able  to  avail  themselves  of  the  law  to  which  I  drev 
nttsmtion  in  In  re  Lnndtm  PrrM^d  Hinge  Co,  (LimitrMff, 
Cnmpbfll  V.  The  Cnmpuny,  53  W.  R.  407,  [1905]  1  Ch, 
576.  By  the  appointment  of  a  receiver  they  am  sweep 
away  all  the  assets  of  the  company.  This  scem»  to 
me  to  be  a  state  of  things  wtucb  ought  not  to  be 
allowed,  In  the  earlier  cases,  Tn  re  St,  Thomat' 
Dock  Co.,  24  W,  B.  541,  2  Ch.  D,  116.  and  In  re 
Chape!  Uoutt  Colliery  Co.,  31  W.  B.  933.  24  Ch  D 
fi59,  the  principle  bad  been  adopted  that  a  uredtt^'r 
who  applied  for  a  winding-up  order,  where  oth«r 
creditors  opposed,  must  show  th»t  there  was  soioe 
expectation  of  obtaining  payment.  Thoiecates,  how 
ever,  were  decided  long  before  debentures  had  reache<l 
their  modern  development.  It  has  never  been  laid 
down  liiat  the  court  was  obliged  to  refuse  the  order 
ia  case.-i  where  other  creditors  did  not  oppose,  but 
merely  that  the  petitioniog  creditor  u  not  entitled  to 
an  order  er  dfhito  JiitUtice.  The  court  hns  a  discrt tioo 
in  dealing  with  the  matter,  and  m*y  under  set-tion  91 
of  the  CompanifS  Act,  1  ^62,  have  regard  to  the  wisbr« 
of  the  other  creditors  and  cau  refuse  the  order 
although  the  creditor  is  unpaid.  I  do  not  think  there 
exists  in  those  esses  anything  which  obbges  nie  to 
say  that  the  court  is  bound  to  exercise  that  discretion 


I 


liy  refusing,  at  the  instance  of  the  company,  to  i 
the  order  on  the  ground  that  there  would  be  nothing 
for  the  unsecured  creditors.  I  think  I  am  entitled  to 
say  uuder  section  79  of  tbe  Companies  Act,  LSti',!,  that 
a  company  conducted  under  such  circunutanco*  ongkt 
not  to  go  on,  and  that  there  ought  to  be  a  windin^np 
order. 

It  is  8.<iid  that  the  company  has  no  surplus  aweta. 
On  the  facts  put  forw*rd  by  the  company  I  am  BO" 
sati>liej  that  ihey  represi'ut  the  true  posntioo  0 
aftiirs  The  balance -sheet  of  1905  shows  a  surplus  of" 
assets  over  liabilities  of  nearly  £3,04^0,  and  unless  th« 
"  overdraft  of  A.  Melson,  £a,787  "  is  bad,  as  to  nrfaioh. 
I  have  no  evidence,  there  would  on  that  balanoo-sbe 
be  assets  for  the  payment  of  somtthing  bflfond  what 
is  due  to  the  deb sature- holders  for  principal  and 
interest.  I  am  therefore  not  satisfied  tnat  the  ordet 
would  be  barren. 

I  might  to  add  this  with  rcjgard  tj  the  boldiuB  af  1 
.  f  ihe  debentures.     Mr,  Baring  Oould  hv.  ' 

first  debentures,  £l.lCOsecond  debentures,  x  i 

debentures,  and  £51H)  prior  ben  debentures.      £W0 
prior  lien  debentures  utt  held  by  Mr.  PaxttMi  -aad 
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TtLXR  (A.FFXIXANT]  V.  FfRRIS  (RKSPONDBSTT) 


HioH  Court. 


£1 ,400  second  debentures  by  Mr.  Seal.  It  is  therefore 
obvious  that  the  persona  suMtantially  carrying  on  the 
business  are  not  the  compaTiy,  but  a  limited  number 
of  individuals.  In  that  state  of  facts  I  think  I  ought 
to  make  the  usual  compulsory  winding-up  order. 

'  Pttiticn  allowed. 

Solicitors  for  the  petitioners,  Wynne-Baxter  &  Keeble, 
for  Banks,  Newell,  &  Hammond,  B  -adford. 

Solicitor  for  the  company,  8.  8.  Seil. 


K.  B.  Div.  ) 

(Ij->rd  Alventone,  L.C.J..  and  |         Dec.  19,  1005. 
Lawranoe  and  Hidley,  JJ.)     j 

Ttl£B  (^Appellant)  v.  FSBRtS  {Beipondent).  (a.) 

WeighU  and  mm»ure$  —  Protecution  by  in$peetor — 
"  Ootuent"  of  local  authority— Oeneral  eoneent— 
WeighU  and  Meaturei  AH,  1901  (4  Ed.  7,  e.  28), 
«.  14. 

It  i»  not  neeeuary  under  section  14  of  the  Weights  and 
Measures  Act,  1904,  which  provides  that  an  insptet'ir  of 
weights  and  measures  may,  with  the  consent  of  the  total 
authority,  prosecute  hefore  a  court  of  summiry  jurisdic- 
tion any  information,  complaint,  or  proceeding  arising 
under  that  Act,  that  a  separate  consent  be  given  by 
the  loeeU  authority  in  each  pvrticular  ease;  a  general 
consent  to  their  inspector  to  prosecute  in  such  cases  being 
sufficient. 

Case  stated  by  justices. 

An  information  was  preferred  by  the  appellant,  an 
isfpector  of  weight)  and  measures  for  the  county  of 
Middlesex,  under  section  25  of  the  Wrights  and 
Measures  Act,  1878,  against  the  respondent,  a  butcher 
carrying  on  business  at  Chiswick,  for  having  on  the 
8th  of  February,  1905,  in  his  poas'ssion  for  use  for 
trade  a  two  pound  weight  which  was  unjust. 

The  case  stated  that  the  appelluit  had  tbe  consent  of 
the  local  authority  to  prosecute  generally  before  a 
court  of  summary  jurisdiction  or  j  ostice  any  iaforma- 
tion,  complaint,  or  prooediag  arising  under  the 
Weights  and  Measures  Acta,  but  the  local  authority 
did  not  specifically  direct  the  prosecution,  that  such 
consent  was  contained  in  a  resolution  of  the 
Middlesex  Conn'y  Goonoil  passed  on  the  23rd  of 
Feb -nary,  1905,  wbioh  was  as  follows:  "That  the 
county  council  do  hereby  cjnsent  to  Mr.  Walter 
Tyler,  the  inspector  of  weights  sad  meavures  for 
the  western  msteict  of  tbe  county  of  Middlesex, 
|nx>Monting  before  a  onrt  of  summary  jorisdictiin  or 
jostioes  any  information,  complaint,  or  proceeding 
arising;  under  tbe  Weights  and  Measures  Acts,  or  in 
the  discharge'  of  his  duty  as  such  inspector." 

It  was  contended  on  behalf  the  respondent  that 
under  section  14  of  the  Weights  and  Meaaurea  Act, 
1904,  a  special  consent  must  be  obta'nel  by  an 
inspector  for  every  separate  informatioa,  compUint, 
Or  proceeding  prosecuted  by  i^m  under  the  Weights 
ana  Measures  Acts,  and  that  the  gene-al  consent 
produced  by  the  appeUant  was  not  suffioient. 

It  was  contended  on  behalf  of  the  appellant  thvt 
the  consent  produced  by  the  appellant  was  a 
sufficient  consent  within  the  meaning  of  the  section, 
a-<d  that  ttiere  was  no  obligation  to  obtain  a  separate 
consent  for  eaoh  separate  prosecution. 

Ilie  justices  found  that  the  respondent  had  com- 

(a.)  Beported  by  Ebskinx  Bud,  Esq.,  Barrister- 
at-L«w. 


mitted  an  offence  under  section  25  of  the  Wei|;hts  and 
Measures  Act,  1878,  but  they  were  of  opinion  that 
the  consent  produced  was  not  in  law  a  sum  aent  con- 
sent within  the  meaning  of  section  14  of  the  Weigh's 
and  Measures  Act,  1904,  and  tha*.  under  that  section 
an  inspector  must  obtain  a  special  consent  for  each 
separate  prosecution.  They  accordingly  dismissed 
the  ioformation. 
The  inspector  appealed. 

Eustace  Hills,  for  the  appellant,  hanog  read  the 
case,  the  court  called  on 

Claris  Hall,  tot  the  respondent. — In  all  prsrious 
statutes  enabling  officials  of  public  bodies  to  conduct 
prosecutions  before  justices  it  has  been  provided  that 
the  person  so  enab'ed  shall  do  so  with  the  dir.ct 
authority  of,  or  be  authorized  by,  the  body  employ- 
iog  him :  Isle  of  Wight  Ferry  Co.  r.  Ryde  Commis- 
svmers,  25  J.  P.  454.  In  the  Weights  and  Measures 
Act  of  1904  the  word  "  consent "  is  used,  whereas  in 
all  previous  Aots  the  word  used  is  "authorized"  ol' 
"empowered":  see  for  example  section  68  of  the 
Pjor  Law  Amendment  Act.  1814  (7  &  8  Vict  e.  101), 
section  259  of  the  Public  Health  Act.  1875  (38  ft  39 
Vict.  c.  55),  and  section  120  of  the  Factory  and  Work- 
shops Act,  1901.  The  limited  power  to  prosecute 
delegated  by  the  word  "consent"  must  refer  to  a 
particular  consent  given  in  a  particnlaf  case.  It  has. 
a  restrictive  meaning.  In  Rtg.  v.  Turner,  58  J.  P. 
320,  the  diffdrence  between  "c3nsent"  and 
"authority"  was  considered,  and  it  ws<  held  by 
Cave  and  Wright,  JJ.,  that  in  prosecutions  for  taking 
game  without  a  licence  the  supervisor  of  the  Inland 
Bevenue  for  the  district  had  a  right  to  conduct  the 
case,  a  general  authority  given  to  him  by  the  oom- 
Tnissioners  being  a  sufficient  compliance  with  53  &  54 
Vict  0.  21,  s.  27.  If  this  secti  m  14  was  not  intended 
tJ  bo  restrictive,  but  was  merely  pennies* ve,  the 
se<.t'on  was  unnecessary.  It  is  suggested  that  it  was 
inserted  in  the  Act  to  protect  loosJ  authorities  from, 
unnecessary  prooe'dings  being  instituted  by  over- 
zealous  official*. 

Lord  Altebstonb,  L.C.J.— In  this  case  an 
ingenious  argument  has  been  raiaed  by  counsel  for 
the  re<ponde&t  founded  upon  the  use  of  the  word 
"consent"  in  section  14  of  the  Weights  and  Measures 
Act.  1904,  whtdi  direo*s  than  an  inspector  of  weights 
and  measures  may,  with  the  consent  of  the  local 
authority,  prosecute  before  a  court  of  summary  juris- 
diction or  justices  any  information,  complaint,  or 
proceeding  arising  under  the  Act  or  in  the  discharge 
of  his  duties  as  such  insp^tor.  There  have  bsi-n 
several  Acts  of  Parliament  allowing  local  authorities 
a'  d  other  public  bodies  to  authorize  their  cfficials  to 
t<ke  proceedings  before  justices,  and  it  was  argoed 
that  because  in  this  Act  it  is  provided  that  the  inspector 
may  take  proceedings  "  with  the  consent  A  the 
local  authority  "  the  use  of  the  word  "  oonient " 
instead  of  "  authority  "  shows  that  the  consent  must 
be  specially  given  in  each  particular  case.  I  do 
not  agree  with  that  argnmeot.  In  my  opinion  section 
1 4  provides  that  an  ijispect  ir  is  a  person  who  may 
conduct  prosecutions  if  tne  local  antnorit^  consent  to 
his  d'^ing  so.  As  my  br(>th*r  Bidley,  J.,  has  p<nnted 
out,  if  such  a  substantial  change  had  been  oootMn- 

Elated  clearer  words  in  explanation  would  no  doubt 
ave  been  used.     The  case  must  go  back  to  the 
justices  for  them  to  convict. 

Lawba»cb  and  Bidlet,  JJ.,  concurred. 

Appeal  aHouMdi 

Solicitor  for  the  appellant,  Sir.£ichard  NiohoUoui 

Solieito/Kor  the  respondent,  W.  T.  SiekdU. 
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HlOH  CODKT.     QAMAt  CtNTRAL  ET,  Co.  V.  ABBESflMEirr  COHU (TTS8  OP  B1.XBIT&T  UXIOV.     HlOH  Coimt. 


K.  B.  Div.  \  «      ,. 

(Eidley  iad  Darlm^,  JJ.)      /  "^-  •'*• 

Grbat  Centsal  Railway  Co.  t>.  Assessmxnt 

COMMITTKE  0J5-   BASliUBY  UsiOH.   (o.) 

Foot  lam— Rating— Railway— Rateahk    valat—liOrrut 
on  cMtof  txmtruction — ComiHitiiit  valve. 

The  apjultaitU  [the  Qrent  Cmtral  Railway  Co.)  eon- 
ttrueted  a  ruilway  about  ei'/kt  miltt  in  length  connecU'ny 
their  tine  with  the  Qrtat  Wettern  Railway  Co.  In 
purtuanee  of  an  arrangement  enttted  into  with  thai 
eompany.  The  cost  0/  comtTitctiny  tht  line  mat  £'290,000, 
and  that  tiiui  was  advanctJ  to  tht  appellant*  by  the 
Ortat  Wttter/i  Raiimay  Co.  at  3  per  cent,  interut  per 
ontium.  There  were  no  italiont  or  tidin'jt  on  the  line, 
nor  does  (kt  line  itulf  originate  any  traffic.  The  whole 
traffic  OH  the  line  consist*  of  through  traffic  pauiog 
from  the  appdlantt'  line  to  chat  of  the  Great  Wettern 
RailiDtcy  Co,,  and  it  wa*  admitleii  that  peraons  other 
than  the  tn'o  ubovt-mtntionti  railinay  companies  could 
not  bt  found  to  acquire  the  lint. 

fltld,  that,  in  aioertaining  the  raieahle  value,  inttrett  on 
(he  cott  of  tonstrudion  was  fwt  an  ekmetil  which  could  tie 
taken  ifito  account. 

A  ca!€  stated  by  tie  quarter  sessions  for  Oxfonlsliire 
on  an  appeal  sgsingt  b,  poi>r  rat«  made  on  tlie  19tb  of 
Ma  J,  1004,  for  the  parish  of  Wardington,  in  which 
that  part  of  the  appellants'  line  of  railway  which  lay 
in  the  said  pariah  was  rated  at  £1,390  gross  estiaiated 
rental  and  £'9ci  rateable  value. 

The  total  lecgth  of  the  Una,  which  runs  from  the 
parish  of  Eydon,  in  the  county  of  Northampton,  to 
the  parish  of  Wark worth,  in  the  county  of  Oxford,  ie 
eight  miles  eighteen  chains,  of  which  one  mile  forty- 
ieven  chains  are  in  the  parish  of  Wardington.  This 
line  of  eight  miles  eighteen  chains  ia  connected  at  the 
Dorthern  end  with  the  appellamta'  line  at  Woodford, 
and  at  the  iouthem  end  with  the  Hue  of  the  Qieat 
Western  Railway  Co.  at  Banbury,  thus  fonning  a 
main  line  route  from  the  north  to  ^e  south  and  west 
«f  England. 

The  line  was  constracted  by  the  appellant!  in 
accordance  with  an  arrangement  made  with  the 
Great  Western  Hallway  Co.  for  tie  more  conTenient 
interchange  of  traffio,  and  nnder  the  powers  of  the 
Great  Central  Railway  Act,  1897,  and  was  opened  for 
traffic  in  1900. 

The  cost  of  oonitmoting  the  line  was  approximately 
JtSSO.OOO ;  and  in  puraiiance  of  the  Raid  arrangement, 
and  under  the  provision?  of  the  said  Act,  the  Great 
Western  Bailway  Co.  aiTauced  to  the  appellants  the 
sum  of  £2ftO,000,  at  the  rate  of  interest  of  3i  per  cent. 
per  annum. 

It  was  not  tuff^eeted  that  there  had  been  any 
change  in  the  conitions  aiTeotiDg  the  two  companies 
since  the  pasting  of  the  Act. 

There  are  no  stations  or  sidings  on  the  line,  nor 
does  the  line  itself  originate  any  traffic. 

The  whole  traffic  on  the  line  consists  of  through 
baffic  passing  from  the  appellants'  system  to  that  of 
the  Great  Weetera  Railway  Co.,  and  eice  versa. 

It  was  admitted  that  persons  or  companies  other 
than  the  appellants  and  the  Great  Western  Railway 
oould  not  be  found  to  acqoire  the  line. 

It  was  not  disputed  that  the  only  advantage  or  uie 
of  the  line  to  the  appellants  and  the  Great  Western 
Bailway  Co.  arises  during  the  existence  of  an  agree- 
ment for  the  mutual  interchange  of  traffic,  and  that 
in  tha  abseace  of  such  an  agreement  the  lie  would  be 
of  no  value,  and  could  not  be  let  to  either  the 
»ppeUaBt«  or  the  Great  Western  Railway  Co. 

(o.)  Reported  by  Alan   Hooo,   Esq.,   Barrister- 
at-Law. 


For  the  appellants  it  was  contended  that  inas- 
much as  the  line  is  an  integral  fiortion  of  the 
undertaking  of  the  appeUaoti  its  rate«ble 
value  in  the  parish  of  Wardington  must  depend 
on  the  actual  net  earnings  of  the  line  within  th« 
parish,  such  earnings  betog  obtained  owing  to  tha 
muteal  agreement  for  interchange  of  traffic  abova 
mentioned,  and  that  to  ascertain  such  net  earnings 
there  must  he  allocated  to  the  tine  in  the  pariah  a 
mileague  proportion  of  all  rates  and  fares  received  by 
the  apx>el2ant8  aud  the  Great  Western  Bailway  Co< 
for  the  whole  journey  in  rMpect  of  all  traffic  p«Tf»«fg 
over  the  line,  and  from  the  receipts  so  asoartained 
there  must  be  deducted  the  usual  and  proper  aUow- 
anc's  for  working  expenses,  Ojverameot  duty,  rental 
of  stations  separately  assessed,  trade  proiits,  interest 
ou  tenaoti'  capital,  and  the  statutory  deductions  for 
maintenance  and  renewal.  Assessed  on  this  principle 
the  agreed  rateable  value  of  the  line  was  £64  per 
mile,  and  the  rateable  value  of  the  line  within  the 
parish  of  Wardington  was  £102. 

For  the  respondents  it  was  contended  that  the 
assessment  committee  in  ascertaining  the  rateable 
value  of  this  property  were  entitled  to  t^e  into 
acootmt  the  3^  per  cent,  interest  paid  by  the  appel- 
lants to  the  Gtreat  Western  Railway  Co,  on  the  sum  of 
£280,000  advanced  by  the  latter  to  the  appellants  for 
the  purpose  of  constructing  the  line  in  question  ia 
accordance  with  the  Great  Central  Railway  Act,  1897, 
and  that  the  interest  might  prop»rly  be  regu^d  as 
evidence  of  the  rent  which  either  the  appellants  or  tha 
Great  Western  Railway  Co.  were  prepared  to  pay  for 
the  lin<>,  and  that  as  such  it  was  uucontrsdicted,  and 
that  the  interest,  being  at  the  rate  of  far  more  than 
£1,000  per  niUe,  was  evidence  that  the  appellants 
would  be  willing  to  give  a  rent  for  the  line  in  tie 
parish  sufficient  to  support  the  rate  appealed  Maiasti 
and  that  the  geographical  position  of  the  said  Una 
indicatei  that  it  had  a  ralue  apart  from  the  actual 
net  earnings  on  the  line,  and  in  the  altemadva  tiut 
the  line  might  leatonably  be  expected  to  let  to  tha 
appellants  or  to  the  Great  Western  Bail  vay  Co.  at 
such  a  percentage  of  the  gross  receipts  01  the  traffic 
carried  upon  it  as  would  justify  the  asaasuMBit 
appealed  against. 

The  court  of  quarter  sessions  overruled  the  con- 
tention of  the  appellants  that  the  mileage  ptoporliosi 
of  receipts  shontd  be  the  sole  basis  of  valuation,  and 
held  that  interest  on  the  cost  of  construction  ot  tb« 
line  was  a  matter  which  they  were  entitled  to  take 
into_  account  as  an  element  of  calculation  in  aaoer- 
taining  the  rateable  value,  and  having  so  taken  it 
into  account,  they  determined  that  the  property  would 
pr(n)erlv  be  assessed  at  £l,;j90  gross  estimated  rentsl 
and  £'9o  rateable  value. 

The  question  for  the  opinion  of  the  court  was 
whether  the  appellants  were  right  in  their  contention 
or  whether  in  the  particular  circumstances  the  intervst 
on  the  cost  of  (.onstruction  of  the  line  was  an  eletotsit 
which  might  properly  be  taken  into  account  in  asd 
taining  the  ratesole  value. 

It  was  agreed  that  if  the  court  should  be  of  optttioB 
that  the  appellants  were  right  in  their  contention  the 
appeal  should  be  allowed,  and  the  assessment  of  the 
line  within  the  parish  reduced  to  £^93  groei  eetamatail 
rental  and  £102  rateable  value. 

Balfour  Browne,  K.C,  (Sir  E.  Boylt,  K.C.,  and 
S  nay  ye  with  him),  for  the  appellante.— The  quarts 
sessions  have  adopted  a  wrong  principle.  They  wen  . 
not  entitled  to  take  into  account  the  cost  of  construe* 
tton.  The  pjoper  test  was,  what  would  a  hypothetical 
tenant  pay  from  year  to  year  for  the  line  ? 

He  cited  A'orth  and  South- Wml  JuneUon  Rail  wag 
V.  BrtHlJijrd  Uaian  Atmu.nent  Cominitiee,  13  App.  Oas. . 
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HiOB  Court. 


Sm AiLSs  &  Soir  V.  HAir8  Dcssik  &  Co. 


High  Cockt. 


592,  aad  London  and  North-Wettem  Bailway   Co.   r. 
Irthlingborovgh  Churehvnrdent,  33  L.  T.  327. 

R^e  {Cecil  WaUh  with  him),  for  the  respondent. — 
Thia  line  hts  a  competitiTe  value  aa  providing  an 
alternative  through  route,  and  that  cannot  be  left  out 
of  account  in  determining  the  rateable  value :  London 
€md  North-Wfttem  IbiiltpeM  Co.  v.  Catmoek  Chureh- 
vnrdent, 9  L.  T.  32$.  Ihe  quarter  seesions  were 
entitled  to  oonaider  the  interest  on  ooit  of  construction 
•a  rent :  Beg  v.  gatlem  Coumtiet  Bailway  Co.,  2  W.  B. 
160.  23  L.  J.  H.  C.  90n,  and  South-Eatiem  Bailioay 
T.  Dorking  Oveneert,  3  E.  &  B.  491. 

Balfour  Browne,  K.C.,  replied. 

LA.WKABCI,  J. — In. this  case  my  judgment  must  be 
lor  the  qipellanta.  The  case  appears  to  me  to  be  a 
very  simple  one.  lite  two  companies,  the  Great 
Weatem  Bailway  Co.  and  the  Great  Central  Bailway 
Co.,  ware  the  only  two  companies  oonoemed  in  the 
line ;  no  third  oompan;^  could  by  any  poasibility  work 
it  or  have  any  intereat  in  it  To  find  the  capital  for 
mahing  the  line  it  waa  agreed  between  these  two 
oompaniea  that  the  Great  Wntem  ahonld  advance 
£280,000  at  3^  per  cent  The  Great  Wea'em  Co.  were 
titiu  intereated  m  the  matter.  That  having  been  done, 
what  is  the  proper  principle  upon  which  this  piece  of 
line  is  to  be  aaaeaaed  1  It  ia  aaid  by  the  appellanta 
that  the  rateable  value  muat  depend  upon  the  actual 
net  eaminga  of  the  line  in  the  parish.  On  the  othr r 
hand  it  is  said  that  as  the  Great  Central  paid  3^  per 
oent  upon  £280,000,  that  is  a  rent  which  must  be 
taken  into  onsideration  in  arriving  at  the  value  of  the 
line.  In  my  judgment  the  latter  ontention  cannot 
be  Buatained.  It  seems  to  me  tiiat  wherever  it  can  be 
done  we  must  ascertain  what  rent  would  be  given  for 
the  line  by  a  hypothetical  tenant  from  year  to  year 
who  was  in  a  position  to  work  it.  A  hypothetical 
tenant  would  say :  "  What  can  I  make  out  of  it  f 
What  are  the  earnings  ?  I  do  not  care  what  the  Hoe 
may  have  cost ;  that  makea  no  diffareaoe  to  me  and 
doea  not  affect  my  ^wer  of  making  a  profit  out  of 
it"  There  ia  nothmg  in  the  case  to  show  that  the 
line  waa  worth  more  than  it  waa  earning.  I  can 
imagine  a  caae  where  a  line  might  be  more  valuable 
than  ita  eaminga.  There  miprht  be  a  competition  for 
it  In  moat  of  the  oaaea  ated  for  the  retpondenta 
there  were  competitora  who  were  anxioua  to  buy  the 
line.  Here  there  is  no  such  competition,  as  the  two 
oompam'es  do  not  compete  with  each  other,  and  tbe 
moment  they  oeasa  acting  together  the  value  of  the 
line  ia  gone.  The  question,  as  I  have  said,  is,  what 
would  a  hypothetical  tenant  give  for  the  line  P  As  it 
seems  to  me,  such  a  tenant  would  be  guided  simply 
and  solely  by  what  he  might  hope  to  get  out  of  it. 
I  therefore  think  that  the  conclusion  arrived  at  by  the 
quarter  sessions  was  wrong,  and  that  the  appellants' 
•ootantion  is  right 

BiDLST,  J. — I  agree.  I  am  satisfiM  by  the  argu- 
ment oa  behalf  of  th«  appellants  that,  taking  the 
baris  for  which  they  contend,  no  advantages  have 
been  omitted  to  be  taken  into  cnsideration  in  ascer- 
taioing  the  net  earnings  of  this  line.  I  therefore 
tfink  that  if  we  oome  to  the  conolnsi(»  that  the 
principle  of  assessment  which  the  appellants  contend 
for  is  right  they  have  correctly  stated  how  the 
amount  of  rate  should  be  arrived  at.  As  to  the 
respondents'  contention  that  the  intereat  paid  on  the 
£280,000  ahould  be  taken  into  account,  I  am  satisfied 
that  that  is  wrong.  I  entirely  agree  with  the  reasons 
given  bymvbrotiier  Lawranoe  on  that  point.  The 
baaea  cited  by  the  respondents  do  not  seem  to  ase  to 
anpport  their  contention.  In  South-Eatttm  Bailway 
V.  Dorking  Oveneert,  a  railway  having  been  con- 
atraCted  between  Beading  and  Bmgate,  the  ^outh- 


Eaatem  Bailway  obtained  a  leaae  for  a  thousand 
yeara  at  a  rent  equal  to  £5  10a.  per  cent,  on  the 
capital  raiaed  by  the  company  which  constructed  the 
line.  Some  years  later  a  different  arrangement  was 
made,  by  which  the  South-Eastem  Go.  bought 
of  the  other  company  upon  the  terms  of  paying  to 
the  shardiolders  of  the  absorbed  company  certain 
perpetual  annuitiea.  The  court  decided  that  neither 
the  rent  under  the  lease  nor  the  annuitiea  payable 
under  the  amalgamating  Act  was  neoessanly  tiie 
criterion  of  the  rateable  value;  that  the  rateable 
value  depended  upon  the  present  annual  value  of  the 
line,  and  might  be  more  or  less  thas  the  sum  which 
the  parties  had  agreed  to  give  for  it  The  intereat 
in  itaelf  had  nothmg  to  do  with  the  rateable  value. 
In  Beg.  v.  Bedford  Union  Attettmmt  Committee  there 
waa  evidence  Ihat  the  competing  companiea  would  be 
willing  to  acquire  the  line  upon  the  aame  terma  aa  it 
waa  held  by  the  Korth-Weatem  Co.,  and  the  court 
said  that  this  must  be  taken  into  account  in  deter* 
mining  the  rent  at  which  the  line  might  be  expected 
to  let  from  year  to  year.  Ia  London  and  tfort^- 
Weriem  Bailioay  v.  Irthlingborough  Co.  Blackburn, 
J.,  expreasly  aaid  that  the  cost  of  constmotion  was 
quite  irrelevant  to  the  question  of  rating,  which 
depended  only  upon  what  a  hypothetical  tenant 
wrald  pay  from  year  to  year. 

Appeal  alloived. 

Solicitor  for  the  appellaata,  D.  H,  Daviti. 

Solicitora  for  the  respondenta,  Hopwood  £  Sont,  .for 
B.  Lamley  Fiiher,  Banbury. 


K.  B.Div.      I  ,,      ,   „ 

(OhanneU,  J.)  j  '*'"■  *'  ** 

Skailxs  &  Soir  v.  Hans  Dessxk  &  Co.  (a.) 

Ship  —  Charter-party  —  Dtmurmge  —  Dittharging  in 
aittomary  manner — Diteharging  ntbjeet  to  lien — Time 
when  luch  diteharge  tan  take  place — Barry  Port — 
Merchant  Shipping  Act,  1894  (67  <fe  68  Vict.  c.  00), 
ti.  493,  494. 

A  charter-party  provided  for  the  diteharge  of  a  vettel 
to  be  "  in  the  manner  and  at  the  rate  eiutomary  at  each 
port  during  the  eutlomary  working  luntrt,  and  if  the  thip 
he  further  detained  through  the  fault  of  the  chartereri,  ten 
dayt  on  demurrage  over  and  above  the  said  laying  dayt 
at  twenty  poundt  per  day."  Until  it  it  clear  thai  the 
thip  cannot  be  diteharged  within  the  time  aUowed,  the 
shipowner  cannot  insirt  on  landing  the  cargo,  under  the 
Merchant  Shipping  Act,  1894,  tulj'eet  to  a  lien. 

Action  tried  in  the  Commerdal  Court. 

The  plaiotifft'  claim  waa  for  £160  for  eight  daya' 
demurrage  of  the  ateamship  Mutual,  for  a  declaratum 
that  they  were  entitled  to  a  lien  on  the  oaigo  shipped 
on  the  staamahip  Mutual,  and  upon  £160  depoaited 
in  reapeot  of  the  aaid  demurrage  and  paymaot  of  that 
deposit;  and  for  damap;ea  for  breach  of  contract 
contained  in  a  biU  of  lading. 

The  plaintiffs  were  the  owoara  of  the  steam^p 
Muhutl. 

The  defendants  were  taken  to  be  the  indoraeea  of 
a  bill  of  lading  referring  to  gooda  carried  on  the  aaid 
veaaeL 

Meaara.  Capper,  Alexander,  &  Co.,  ware  the 
oharterera  of  the  veaael,  and  ihey  had  sold  a  quantity 
of  TOt-prona  to  the  ahipper,  one  Schaunuum. 

The  bill  of  lading  waa  aa  foUowa:  "Jakobatad. 

(a.)  Beported  by  W.  T.  Tuanov,  Esq.,  Barriater- 
at-Law. 
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Jute  13th.  ISM)1.— Shipped  in  good  order  and  oou- 
ditionby  W.  Schaumanu  .  .  .  upon  the  ste^inaliio 
Mutual  ,  .  .  now  lyinii  in  the  poit  of  Jakobitad 
and  bound  for  Buiry.  T6a  i;ubiu  fathoms  pit- props 
...  to  be  delivered  in  the  like  good  order  and 
conditiou  at  .  .  .  Barry  (all  aud  every  the  dangers 
and  Mccideula  of  the  seas  and  naviga'ion  of  '"^'^^- 
loever  nature  or  kind  excepted)  unto  order  be  or  they 
paying  fr*ight  for  tbe  said  goods  and  all  other  con- 
ditions accordiug  to  the  charter-party,  London,  May 
4th,  1901    .     .     .    quantity  and  quality  unknown. 

The  charter-party  was  as  follows:  "London, 
Miw4th,  190*,  .  .  .  agreed  between  MesHi  8.  Smailes 
&  Son,  owners  of  the  steiamship  Maiiial  .  .  .  and 
Capper,  Alexander,  &  Co.,  agenis  for  merchants,  that 
the  said  ateamahip  .  .  .  ahaU  .  .  .  proceed  to 
Jackobetftd  .  ,  .  and  there  load  ...  a  full  and 
complete  cargo  t  f  usual  short  pit-props  •  •  •  '■^ 
being  so  loaded  shall  thirewith  prcceed  to  one  of  the 
deatinationa  bertinafter  mentioned  at  charterer's 
option  .  .  ,  and  there  deliver  the  same,  at  socb 
wharf  or  in  such  dock  or  berth  as  oidercd  always 
afloat,  frtight  to  be  paid  as  follows:  Cardiff,  Barry, 
Newport,  or  P^rt  Talbot,  onej-ort  only,  at  'iJs.  all  per 
cubic  fathom  delivered  as  ascertained  in  the  euttomary 
manner  at  place  of  di  charge  in  full  of  all  port 
cliargea  and  pilotages  as  tustoniary  .  .  .  The 
cargo  to  be  supplied  to  and  received  tiom  the  steamer 
in  the  manner  and  at  the  rate  cnstomary  at  each  port 
duriiig  customary  working  hour?,  and  if  the  ship  be 
further  detained  through  tic  fault  of  the  charterers, 
ten  daya  of  demurrage,  over  and  above  the  aaid  laying 
days  at  twenty  pounds  per  day  .  .  .  Owners  to 
have  an  absolute  lien  on  cargo  for  all  freight, 
dead  freight,  and  demurrage  in  consideratioa 
whereof  charterer's  liability  to   cease   on  shipment 

of  cargo.     •••".,,.  J       •     J 

The  steamship  MuttMl  loaded  her  cargo  and  arrived 
at  Burry  on  the  2tJth  of  June,  11104. 

Owing  to  certain  tbsptitta  it  was  not  wntd  the  4tn 
of  July  that  orders  were  given  for  berthing  the 
Tessfl.  The  next  day  (the  ath  of  July),  there  being 
■n  advance  of  part  of  the  freight,  the  discharge  was 
ct  mmenced  to  tbe  Barry  Railway  Co.  At  Biiri  y  the 
Bdrry  Railway  Co.  do  the  di*charginK. 

The  discharge  was  stopped  on  the  7th  ot  July 
because  the  balsiee  of  the  freight  had  not  been  paid. 

On  the  8lh  of  July  the  defendants  were  appointed 
agents  for  the  sbippt  r. 

The  b&Unce  of  freight  remained  uqpaid  on  the  13th 
of  July,  and  under  the  provitions  of  the  Merchant 
Shipping  Act,  1891,  ss,  49a.  494,  notic*  was  givtn  by 
the  plaintiffs  to  the  Barrj  Dock  Railway  Co.  to  dis- 
charge the  cargo  aubjett  to  Uen  for  freight  and 
demnirage. 

The  diau barge  subject  to  ben  commenced  on  tbe 
I5th  of  Ju'y  and  waa  completed  on  the  2lat  ot  July. 
The  discharge  could  have  been  completed  on  the  13th 
of  July  in  tbe  ordinsry  course  of  eventa. 

In  Older  to  prevent  a  sale  of  the  goods  (after  the 
eipiration  of  ninety  days  after  ihe  discbarge  subject 
to  lien,  under  section  497  of  the  Act  of  1894)  the 
defendants  deposited  £160  with  the  Barry  Rii'lway 
Go.  and  teceived  the  goods,  the  fi  eight  having  been 

paid. 

The  claim  (i»  )  tor  damages  for  brea  h  of  tbe  con- 
tract in  the  bill  tf  lading  reftrred  to  the  delay  in 
commencing  to  unload  the  vessel  on  her  arrival,  and 
tor  the  purpcses  of  this  report  has  not  been  dealt 

The  Merchant  Shipping  Act,  1894,  s.  49a  (1): 
"  Where  the  owner  of  any  goods  imported  in  any 
ship  from  foreign  parts  into  the  United  Kingdom 
fails  to  make  entry  thereof,  or  having  made  entry 
thereof  to  land  the  same  or  take  deUvery  thereof, 


and  to  proceed  therewith  with  all  oonvenieut  apeei. 
by  the  times  severally  hereinafter  mentioned,  the 
shipowner  may  make  entry  of  and  land  or  unship  ll- 

foods  at  the  following  times :  (a)  If  a  time  for  tbf 
elivery  of  the  goods  is  expressed  in  tbe  charter- 
psrty,  bill  of  lading,  or  agreement,  then  at  any  timi 
after  tbe  time  so  expressed,  (fc)  If  no  time  for  the 
delivery  of  the  goot3a  is  expreiied  in  the  charter- 
party,  bill  of  lading,  or  agreement,  then  at  an^ 
time  after  tbe  expiration  of  seventy-two  hotir«. 
exclusive  of  a  Sunday  or  holiday,  from  tbe  time  of 
the  report  of  the  ship." 

Section  4D4  :  •'  If  at  the  time  when  any  goods  ar« 
landei  from  any  ship  and  placed  in  the  custody  of 
any  person  as  wbar linger  or  warehoiuemaa,  th« 
sLipowner  gives  to  the  wharfinger  or  warehouwiii«li 
notice  in  writing  that  the  goods  are  to  remain  aabjevl 
to  a  lien  for  freight  or  other  charges  payalile  to  the 
shipowner  to  an  amount  mentioned  in  the  notioe,  tte 
goods  ao  landed  shall,  in  the  hands  of  the  wharfinger 
or  warehouseman,  continue  subject  to  the  same  ben, 
if  any,  for  socb  charges  as  they  were  subject  to 
before  the  landing  thereof  ;  and  the  wharfingw  or 
warehouseman  receiving  those  goods  shall  retain 
them  until  the  lien  ia  discharged  as  herMnafter 
mentioned,  and  shall,  if  he  fails  so  to  do,  make  good 
to  the  shipowner  any  loss  thereby  occasioned  to 
him." 


Scrtitit,,,,  K.C.,  AJair  fiuchf,  and  ff.  f..  Tebbt,  forths 
plaintift'j.— The  plaintiffs  were  landing  the  cargo  from 
the  5tb  of  July  to  the  7th  of  July  in  the  customary 
n,anuor,  through  the  Barry  Railway  Co.,  as  ageuts  tor 
the  sbippfT.  The  cargo  waa  landed  at  the  e8>li*«t 
time  allowed  by  the  Merchant  Shipping  Act,  1S94, 
and  could  not  have  been  landed  aubiett  to  li«n,  under 
that  Act,  between  the  7tb  of  July  and  the  13tb  of  July. 
Under  the  provisions  of  the  Merchant  Shipping  Ait, 
1804,  the  ahipowuer  cannot  insist  upon  landing  the 
goods  subject  to  lien  for  freight  until  the  time  hii 
ai  rived  wheu  it  ia  clear  that  the  owner  of  the  g«Jodi 
cannot  take  them  within  the  demurrage  daya.  Tm 
plaintiffs  acted  reasonably :  Mich  v.  Rnymmd  >t  /''"*. 
41  W.  R.  384,  [1893]  App.  Cas.  22. 

Boiion.  K.L'.,  and  Builhacht,  for  tbe  deftndant*.-- 
The  discharge  should  not  have  been  stopped  ou  tw 
7th  ot  July.  Tbe  plainlitTs  should  have  landed  ihs 
cargo  subject  to  lien  under  the  provisions  of  tb« 
Merchant  Shipping  Act,  1894.  That  would  have 
diminiabed  the  damages.  The  vessel  shonld  not^  hare 
b*en  used  as  a  warehouse :  Li,U  Shipping  V-i  r, 
LWporathn  iyf  farJ./.  49  W.  R.  85,  [1!KW]  2  K.  B. 
638  ;  .Vodfflto  fVtieiro  &  Co.  v.  />«  Pfi  Ji  '.'o.,  7  Co». 
Ca>.  105  ;  Mo{Ut  t.  Yomg.  4  W.  R  Mi",  24  L.  J.  U  F. 
217. 

Cbannell,  J.— The  claim  is  for  a  contrart 
demurrage  under  the  terms  of  the  charter-party,  ana 
the  point  in  dispute  arisea  in  conaiquenoe  of  v.« 
stoppage  ot  the  discharge  afti  r  it  bad  once  begnii. 
The  shipper's  agent  started  to  Uke  the  dischaise. 
Then,  having  started  tc  take  it.  tbe  shipowoac, 
thri.ugh  bia  agent,  having  got  an  advance  of  fnigkt, 
said  nothing  about  the  payaient  ot  freight  when  »n* 
arst  quantities  of  the  timber  w«r«  being  debvwta, 
but  Aeu  he  bad  delivered  a  quantity  upon  which  M 
thouo-ht  tbe  freight  would  not  be  coveted  by  ti« 
advance  be  then  began  to  aak  for  bia  freight,  and  to 
threaten,  if  be  waa  not  paid,  to  exercise  a  lien  for  it 
He  was  not  paid,  and  he  stopped  the  discharge.  Xo», 
the  principal  point  is  wheflier  he  could,  and.  if  W 
could,  whtther  he  ought  then  to  have  acted  on  Ui«  I«- 
Tisioos  of  the  Merchant  Shipping  Act.  and  hafe  got 
his  lien  preserved  for  him  by  the  dock  compMr 
instead  of  turn-ng  bia  ship  into  a  warehouse,  as  m 
exprt  salon  ia,  and  keeping  tbe  goods  there  va.  niXKM 
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of  his  lien.    Now  as  to  that,  assaming  that  he  could 
h»ve  done  it,  I  think  the  cases  are  quite  dear  that  it 
is  a  question  whether  or  not  it  was  reasonable  for  him 
to    do    it.    The    ordinary  principles  of  the  law  in 
raferemoe   to  damages  apply — that  a  man  may  not 
increase  damage  by  unreasonable  conduct.    He  is 
bound  to  act  not  only  in  his  own  interests,  but  in  the 
interests  of  the  party  who  would  have  to  pay  the 
damages,  and  keep  down  the  damages,  so  far  as  it  is 
reasonable  and  proper,   by  aotiog  reasonably  in  the 
matter.    That  is  the  general  rule  with  reference  to 
damages,  and  this  seems  to  be  only  one  illoatration  of 
it.     The  provisions  in  the  Mercliant  Shipping  Act, 
1891,  of  course,  have  been  enacted  for  the  very  pur- 
poses of  preventing  large  damage  arising  from  the 
detention  of  a  vessel,   which  often  is  an  extremely 
expensive  matter,  and  to  give  a  means  of  securing  the 
shipowner  for  his  freight,  or  anything  else  that  he  has 
a  lieu  for,  without  inourring  the  large  expenses   of 
detaining  the  vessel.    That  is  the  very  object  with 
which  the  enactment  was  made.    Therefore,  if  he  can 
do  it,  and  if  there  is  nothing  to  make  it  unreasonable 
for  him  to  do  it,  I  think,  as  Bigham,  J.,  and  Kennedy, 
J.,  seem  to  have  said,  tiiat  under  these  circumsttnoes 
he  would  not  be  able  to  recover  the  large  amount 
which  the  damace  would  probably  reach.    It  is  a  case 
in  which  it  woim  go  in  mitigation  of  damages.    I  do 
not  think  there  is  anything  in  the  case  oi  Holler  v. 
Young  to  the  oontrarr.   Bat  one  has  two  propositions 
to  consider :  First  of  all,  whether  the  shipowner  was 
in  a  position  to  exercise  his  rights  under  the  Merchant 
Shipping  Act,  1894 ;  and,  secondly,  if  he  was,  whether 
it   was  reasonable  or  unreasonable  to  do  it ;  and  the 
ganeral  droomstances  show  whether  his  conduct  was 
reasonable    or    unreasonable.        Now     I    certainly 
thought,  at  first,  reading  section  491  of  the  Act  of 
1894.  that  "if  at  the  time  when  any  goods  are  landed  " 
would  cover  the  time  when  any  goods  have  been 
l«nded,  and  that  in  this  case  as  the  landing  in  point  of 
fact  WAS  going  on,   that  it  might   have  been  con- 
tinued, and  that  instead  of  stopping  the  discharge  the 
shi^wner  might  bare  given  to  the  dock  company  a 
notice  that  as  to  any  goods  landed  after  that  date 
they  were  to  be  held  by  them  subject  to  his  lien. 
These  words  cannot  refer  to  goods  which  have  been 
landed,  when  yon  consider  it,  because  as  to  them  the 
li<«n  would  have  gone  when  the  possession  was  parted 
with  ;  and  so  they  must  mean  when  |;oods  are  being 
landed  the  shipowner  gives  a  notice  m  writing  that 
the  goods  whicn  are  to  be  landed  subsequent  to  that 
are  to  be  subject  to  the  lien.    I  cannot  therefore  say 
that  these  goods  were  at  the  time  of  the  stop^g^  of 
the    discharge  "  landed "    within  the   meanine   of 
section  494,  and  the  only  question  is  as  to  the  right  to 
land  them. 

Section  493  of  tite  Act  of  1891  gives  the  shipowner 
power  to  land  them  when  there  has  b?en  a  default  by 
the  owner  of  the  goods ;  and  for  the  purpose  of  seeing 
Tvhether  he  has  a  right  to  land  them  you  have  to  see 
whether  there  has  been  a  default.  Now  in  this  case 
when  you  come  to  look  at  it  there  wm  not  at  the  time 
when  the  disoharge  was  stopped  any  default  by  the 
owner  of  the  goods.  He  was  still  within  the  time. 
He  was  not  taking  them  at  the  moment  because  he 
was  not  paving  £e  freight,  the  payment  of  which, 
cononrrentfy  with  the  delivery  of  the  goods,  was  a 
thing  entitkng  him  to  h%ve  them  delivered,  so  that 
unless  he  had  his  money  for  the  freight  he  was  not 
getting  the  goods,  but  he  had  still  a  certain  number 
of  days  wiwin  which  to  pay  and  take  them,  because 
the  oontraot  gives  the  customary  time  plus  so  many 
days  of  demorraga  On  the  whole,  ther^ore,  although 
at  first  I  certainly  thought  the  contrary,  I  ^ii^  that 
the  position  was  that  the  shipowner  could  not  insist 
upon  landing  the  g^oods  subject  to  a  lien  for  freight 


until  the  time  had  arrived  when  it  was  clear  that  the 
owner  of  the  goods  could  not  take  them  within  his 
demurrage  days.  I  do  not  think  it  is  to  the  end  of 
the  demurrage  days,  bat  a  time  s')  neaur  to  the  end  of 
the  demurrage  diys  that  it  would  be  impracticable  to 
take  delivery  of  them  within  the  time.  Then  he 
would  be  in  a  position  to  say  the  owner  is  in  default 
under  section  493,  and  tfaen  he  would  be  able  to  exer- 
cise the  power  of  section  493,  and  exerdsiog  the 
power  contained  in  section  493  he  could  then  give  the 
notice  that  the  goods  were  to  remain  on  his  uen  for 
freight.  That  being  so,  at  this  particular  time  the 
thing  could  not  have  been  done  except  possibly  by 
the  consent  of  the  parties.  I  am  not  dealing  with 
what  could  have  been  done  by  consent,  but  what 
there  was  an  absolute  right  to  do.  If  I  had  to  decide 
it  on  the  groimd  of  reasonableness  I  think  there  is  a 
good  deal  to  be  said  about  it.  I  am  quite  dear  that 
if  thnv  had  been  landed  there  would  have  been  ninety 
days  before  the  shipowner  could  have  insisted  upon 
the  goo'ls  being  sold,  because  that  is  what  it  is.  I 
am  not  at  all  sure  whether  that  would  of  itself  have 
made  the  thing  unreasonable.  The  ninety  days  are 
given  by  the  statute  because  the  case  contemplated  is 
where  there  is  some  real  difficulty  about  the  owner- 
ship of  the  goods,  where  a  c  )n8ignee  cannot  be  found, 
and  tJiere  is  nobody  there,  and  it  is  necessary  of 
ourse  to  g:ive  a  considerable  time  before  the  ^oods 
are  sold  in  order  to  clear  up  the  dispute  which  is 
Bupp'>8ed  to  exist.  I  do  not  feel  quite  sure  that  that 
in  itsdf  is  enough ;  on  the  other  hand,  there  is  some- 
thing in  the  argument  that  when,  as  in  the  present 
case,  the  shipowner  has  reason  to  think  that  i(  he 
stands  firm  and  says,  "  Now  I  am  going  to  stand 
upon  my  lien,  and  there  will  be  demurrage  to  my 
ship ;  you  had  much  better  pay,"  he  has  reason  to 
think  the  thing  is  so  near  being  settled  that  it  is 
likely  to  be  settled  to-morrow,  which,  I  think,  was 
the  present  case  or  getting  near  enough  to  it.  I  think 
one  would  be  inclined  on  t£e  whole  to  iiad,  and  I  think 
a  jury  most  likely  would  fiod,  that  his  conduct  was 
reasonable.  However  I  think  in  this  case  my 
dec'sion  is  based  not  so  much  on  a  finding 
of  fact  that  his  conduct  was  reasonable.  I 
do  not  find  it  to  be  unreasonable,  but  I  am  not 
quite  dear  about  that  point.  I  think  when  you 
ome  to  look  at  the  thing  the  real  truth  is  that  he 
was  not  in  a  position  to  do  it.  On  the  whole  I  think 
the  plaintiffs  are  entitled  to  judgment. 
.  There  will  be  a  dedaration  under  (i.),  (ii.),  (iii.)  of  the 
daim  that  the  plaintiffs  are  entitled  to  a  hen  for  £160 
demurrage  and  judgment  for  that  amount. 

Solicitors  for  the  plaintifiis,  BatUrdl  is  Rocht, 
Solidtors  for  the  defendants,  Trinder,  Capron,  S 
Co. 


Coutt  of  Appeal 


Feb.  9,  12,13} 
March  8. 


From  Chan.  Div.  1 

(Collins,  MB.,  and  Homer  and   | 

Oozens-Hardy,  L.JJ.)         j 

YlLLAB  V.  OiLBBT.  (a.) 

Will—OonttrwiioH — Deviu   to   children    born   in   the 
tettator'i  lifetime— Diveiting  elaute— Child  ea  ventre 
■amdre. 
P.imi  facie,  in  the  abtmee  of  tuffielently  weighty 

eaneHeratioat  to  the  contrary,  for  the  purposes  of  devolw 

(a.)  Reported  by  J.  I.  SnBUMO,  Esq.,  Barrister* 
At  Law. 
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(ton  of  property  in  eonmdion  with  inUitaciti  or  wUlt, 
DO  diatijietion  ought  to  bt  Jrawn  between  a  child  horn 
at  ti  particular  time  ant!  a  chill  en  Tentre  w  mare  nt 
that  time,  and  tiibteipiently  horn  aHut,  This  rule  appliet 
generally  and  not  mereli/  in  cites  where  it  ii  far  the 
benffii  tflhe  child, 

Blasson  v.  Blusson,  13  IT.  /?.  113,  it  overruled  m  this 
point,  and  cannot  lie  iupportfl  exeepi  oji  the  ground  that 
the  languaija  <f  the  pirlicnlar  will  there  in  qiieitlon 
prtvtnttd  the  uppllaition  of  the  yeneral  principle  abooe 
sUiied, 

Decitiiin  af  Swiniea  Eady,  J.  (53  FT.  B.  508,  [19061 
•2  Ch.  am),  rn'trttd.  'l        J 

This  was  itn  appeal  from  ti  tleoision  of  Swinfwi 
Eady,  J.  (reported  53  W.  E.  am,  [1005]  2  Ch.  aOl). 

GBorge  WiDiam  RusIj,  the  testator  in  the  itotion, 
by  his  will  dated  the  22iid  of  Jueb.  18.54,  deviBed  his 
real  estate  to  hia  brother  Alfred  for  life,  with 
remainder  to  Alfred's  eldest  son,  Alfred  George 
Anderson  Rush,  for  life,  with  remainder  to  hia  first 
aud  othtir  son*  Buccessively  in  tail,  with  remaiDder  to 
bis  daughters  in  tail,  with  remainder  to  Alfred's 
lecond  son,  George  Aol^d  Gordon  Rush,  for  life, 
» ith  romaipder  to  his  first  and  other  sons  successively 
in  tail,  with  remainder  to  bis  dnoghters  in  tail. 
"  And  in  def aidt  of  such  iisue  the  testator  gave  and 
devised  the  same  estates  unto  the  third,  fourth,  and 
every  other  son  and  sons  of  the  body  of  the  testator's 
said  brother  Alfred  Rash  severally,  successively,  and 
in  remainder  one  after  another  according  to  priority 
of  birth  and  to  the  heirs  of  the  body  and  bodies  of 
such  son  and  sons  lawfully  iasuing,  the  elder  of  such 
son  and  sons  and  the  heirs  of  his  body  being  always 
preferred  before  a  jrounger  son  and  sohb,  but  the 
testator  declared  Ms  intention  to  bp  that  any  third  or 
other  son  or  sons  of  his  said  brother  bom  in  the 
testator's  lifetime  should  not  take  a  larger  interest  in 
the  said  estates  than  for  life  only,  with  remainder  to 
his  iiitie  in  tail  mal»,  and  then  in  tail  female  in  all 
resMcts  as  near  as  might  be  as  was  thereinbefore 
declared  with  respect  to  his  said  two  nephews  then 
living  and  their  issue  in  tail,  with  divers  remainders 
over." 

The  testator  died  on  the  18th  of  September,  1854. 
His  brother  Alfred  Rash  had  six  children,  of  whom 
the  two  eldeiit  were  the  sons  named  in  the  will.  A 
third  son,  William  Beaumorice  Bush,  was  born  on  the 
iHh  of  October.  18.54,  within  one  month  of  tho 
testator's  death,  and  a  founh  son  was  torn  about  two 
years  aftorwanlg. 

Alfred^ George  Anderson  Eiish  died  on  the  2ud  of 
May,  18Tf»,  without  ever  having  had  issue. 

William  Beaumorice  Rush  was  adjudicated  bank- 
rupt on  the  1st  of  December,  11^82, 

On  the  Ist  of  Auguit,  IHSg,  his  trustea  in  bank- 
ruptcy conveyed  to  H.  D.  Bishop  the  life  interest  of 
William  Beaumorice  Ru«h  under  the  testator's  will,  and 
on  the  12(h  of  June,  1884,  H.  D.  Bishop  conveyed  all 
his  interest  nnder  the  said  indenture  of  tbe  lat  of 
August,  1 8S3,  to  the  plaintifT. 

The  bankruptcy  was  closed  by  order  of  the  court  on 
the  23rd  of  Prbruary.  1895.  and  the  ofRoial  receiver 
thRreupon  became  trustee  of  the  eitate  of  Williim 
Beaumtirice  Rush, 

George  Aclaiid  Gordon  Hush  died  on  the  2iid  of 
November,  1903,  without  ever  having  bad  issue. 

By  an  indenture  dntpd  the  2  ad  of  February,  1M5, 
and  enrolled  as  adiaentailinjrdoed,  the  offici-tl  receiver 
conveyed  the  estates  devispd  to  William  Reanmorice 
E«Bh  to  thfl  pliintiff  in  fee  simple. 

The  plaintiff  brought  the  present  action  to  obtain  a 
declaration  that  the  estate  taken  by  William 
Beattmorice  Rush  under  the  lestutor's  will  was  an 
estate  tul  and  uoi  as  estate  for  life. 


The  defendant  was  the  purchaser  from  Alfred 
Rush's  fourth  son  of  the  estate  tail  given  him  by  the 
will. 

la  all  dealings  prior  to  the  disentailing  deed  it  had 
been  aasuuied  that  the  e&tate  taken  by  Witliam 
Beaumorice  Rush  under  the  will  wa«  an  eetat«  lat 
life  only. 

Swinfen  Eady,  J.,  held  that  the  words  ' '  bora  m 
my  Hfetinio  "  must  be  taken  in  their  natural  senN, 
aud  the  third  son's  estate  was  not  out  down  to  an 
estate  for  life. 

Tbe  defendant  appealed. 

Warmington,  K.C.,  Micklem,  E.G.,  and  Wact,  for  the 
appellant, — The  child  en  ventre  »a  mrre  mast  be 
considered  as  living  at  the  testator's  death  for  all 
purposes  ;  Doe  d,,  Lanraihire  v.  Lanaithire,  a 
T.  R.  49  ;  iJoe  v,  Chrke,  2  H.  Bl.  39S) ;  Tmiorr  v. 
BmtU,  1  Sim.  &  S.  181 ;  In  re.  Barrowi,  Cleghvrn  v. 
Burrow*,  43  W.  R.  683,  [1895]  2  Oh.  49T;  In  re 
Wfl.mer'.-i  Trmts,  51  W.  E.  395,  [1903]  2  Oh.  41 1,  The 
will  does  not  contain  the  gift  of  an  estate  tail  and 
then  a  subsequent  cutting  down  of  that  gift  to  a  life 
estate  but  the  words  must  be  all  read  together  and  in 
the  events  that  have  happened  there  Is  only  one  gi't, 
and  that  is  of  a  life  estate :  Pearce  v,  Carrineton,  21 
W.  R.  729,  L.  E.  8  Ch.  9(59. 

Eire,  K.C.,  and  R.  J,  Parker,  for  the  respondent  — 
The  rule  is  that  a  child  en  ventre  sa  mere  is  only  to  he 
reckoned  an  living  if  it  will  be  for  the  child's  own 
benefit:  Slation  v.  Blaeiua,  !3  W.  R.  1  IS,  2  De  G.  J. 
&  8.  63.5,  This  ia  not  a  caw  of  alternative  gift  It 
is  a  cutting  down  clanw  in  a  form  well  known  to 
oonvej'ancers. 

Mkklem,  K.C.,  replied. 

LonijT,  Elaelcall,  7  T.  E.  lOO  ;  GiwUille  v,  ir.W. 
Willis  211;  Thelhuon  v  Wood/ rd,  7  Vea.  227  ;  Httv 
V.  Long.  1  Salk.  227;  lilchtrilt  v.  Hichnrdi,  Johni 
754.  8  W.  E.  Ch.  Dig.  23  ;  Clarke  v.  Blikf,  2  Ba 
C,  C.  319  note;  Beak  v.  Beile,  1  P.  Wms.  244,  were 
also  cited, 

Car.  adv.  vaU, 

The  following  written  judgment  was  first  delivered 
by 

Eo.\rGEi,  L.J. — A  long  series  of  oaiee  has  establithcd 

that,  for  purposes  of  succession  to  property  on  an 
intestacy  and  for  many  puqioses  connected  with  wills 
and  their  constmction,  a  child  m  ventre  m  jnirt  »t  • 
partionlar  time,  who  in  subsequently  bom  alive,  is  to 
be  considered  us  "living"  or  "bom"  at  that  time. 
The  following  are  examples:  If  the  owner  of  *ii 
estate  iu  fee  simple  dies  intestate  and  there  is  a  child 
en  venire  m  mere  at  the  date  of  the  death  who.  if  then 
born,  would  be  heir,  and  that  child  is  snbieqently 
born  alive,  that  child  succeeds  as  heir  ;  although  in 
tb»t  particular  case,  owing  to  the  exigenciM  of  the 
common  law  requiring  a  tenant  to  the  pruicipe,  the 
child  would  not  be  entitled  to  the  rents  of  the  ealatf 
between  the  death  of  the  iotestatn  and  the  birth: 
liichardi  V.  Richardi,  Iu  the  case  of  intestacy  as  to 
personal  estatt*,  a  child  en  ventre  la  mere,  subset^nently 
bom  alive,  shares  as  if  living  at  the  date  of  tht 
death  of  tho  intestate:  WalUt  r.  Hodton,  2  Alk.  11:1 
In  case  of  a  will,  in  the  absence  of  any  context 
negativing  that  view,  under  a  gift  to  the  cHildrHi 
of  A.  "living"  at  a  particular  time  (Doe  y,  Cl<trkt\ 
or  "bom"  at  such  time  {Trower  v.  Butlr),  a  chflil 
of  A.,  eti  ventre  «i  mi-re  at  that  time,  and  sable- 
quently  bom  alive,  shares  ;  and  views  ti  the  contrary 
that  had  been  expressed  by  trme  judges  (and  in  par- 
ticular by  Kenyon,  Hr.E.J  are  nniiouad.  Tbe  r<aMOil 
was  pithily  put  by  Leach,  V.C. ,  iu  Trotver  v.  BiiOt 
thus — '•because    the  potcutial    existence  of  suok  a 
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child  places  It  plainly  within  the  reason  and  motiTe 
of  the  gift,"  a  reaton  which  may  well  be  s]  plied  to 
the  provisiou  iu  the  will  in  the  pretent  eate.  un  which 
the  question  before  us  turns.  Nor  is  the  rule  limited 
to  cases  «here  the  g^ft  is  for  the  benefit  of  the  child 
itself :  see  Fearce  v.  Varrington  and  In  re  Burrows.  In 
ZX.«  </.  Lancashire  it  was  decided  i>nder  the  old  law  that 
marriage  and  the  birth  of  aposthtunous  child  revoked 
a  will  made  before  nariiage.  Again,  it  has  long  been 
held,  with  regard  to  questions  of  perpetuity  ucdtr  a 
'will,  that  a  child  en  ventre  sa  mere  at  the  time  of  the 
testator's  death,  wbo  is  subseqaently  bom  alive,  must 
he  treated  as  having  been  alive  at  the  testator's  death  : 
see  In  re  Wilmer't  Trmts,  [1903]  2  Ch.  411,  and  cases 
there  cited :  In  addition  to  these  cases  I  may  refer  to 
'what  'was  said  by  Bailer,  J.,  with  reference  to  the 
recognition  by  the  law  of  a  child  en  ventre  sa 
mere  in  TheUiason  v.  Woodford :  "  He  may  be  vouched 
to  a  recovery,  though  it  is  for  the  purpose  of  making 
him  answer  over  iu  value.  He  may  be  an  executor. 
He  may  take  under  the  Statute  of  Distributions.  He 
may  take  by  devise.  He  may  be  entitled  under  a 
charge  for  raising  portions.  He  may  have  an 
injacction;  and  he  may  have  a  guardian."  And  in 
the  TbeUnsson  Act  the  Legislature  was  careful  with 
regard  to  accumulation  by  will  from  the  death  of  the 
tastator  during  minority,  to  provide  that  it  might  be 
during  minority  of  any  person  ''living  en  mntre  sa 
mere  "  at  the  death  of  the  testator. 

The  question  now  arises  what  conclusion  ought 
to  be  drawn  from  the  very  varied  circumstances 
pointed  out  above  in  which  a  child  en  ventre  sa 
mere  at  a  given  time  and  subsequently  bom 
'  alive  has  hern  treated  as  if  born  at  that  time. 
Are  these  varied  circumstances  to  be  treated  as 
ha'ving  given  lise  to  decision!  only  establishing 
several  isolated  and  diff«>rei>t  rules  governed  by  no 
common  principle  ;  or  is  there  not  some  general 
underlying  principle  to  account  for  the  varied  ded- 
sions  ?  It  appears  to  me  impossible  to  suppose  that 
there  ia  no  snch  general  underlying  principle.  It 
cannot  be  said  that  the  principle  is  limited  to  cases  in 
which  the  benefit  of  the  child  is  concerned.  The 
modem  authorities  ore  opposed  to  that  limitation, 
and,  indeed,  so  are  some  of  the  older  authorities.  For 
example,  I  take  it  that  the  decisions  establishing  that 
a  'will  is  r'Voked  by  marriage  and  the  birth  of  a  post- 
humous child  would  be  applicable  even  if  the  person 
benefited  by  the  revocation  were  the  widow  and  not 
the  child,  as  might  be  the  case.  What,  then,  is  the 
general  underlying  priociple  ?  The  fall  extent  of  it 
may  be  matter  of  doubt.  But  I  am  driven  to  the 
conclusion,  from  a  consideration  of  the  m^ny  varied 
circumstances  I  have  referied  to  above,  that  the 
principle  at  any  rate  goes  to  this  extent — that  primd 
fade,  m  the  absence  of  su£Sciently  weighty  considera- 
tions to  the  contrary,  for  the  purposes  of  devolution 
of  property  in  connection  'with  intestacies  or  'wills,  no 
distinction  ought  to  be  drawn  between  a  child  bom  at 
a  particular  time  and  a  chOd  at  that  time  en  ventre  sa 
mere  and  subsequently  bom  alive.  In  patticular,  I  thiok, 
'with  legard  to  wills,  that  they  ought  to  be  construed 
and  given  effect  to  without  making  any  such  distinc- 
tion, unless  the  context  requires  a  distinction  to  be 
made.  The  only  cue  which  appears  to  militate 
against  this  view  is  that  of  Blasson  v.  Blasson,  a 
decision  of  Westbnry,  L.C.  That  dedsioa,  amongst 
modem  cases,  stands  alone  and  opposed  to  the 
g[eneral  current  of  authority  in  dra'wing  the  distinc- 
tion I  have  been  dealing  with,  unless  the  judgment  be 
founded  on  the  special  governing  words  in  the  will 
of  Uie  testatrix  there  dealt  'with,  those  words  being 
"  children  .  .  .  born  and  li'ving  at  the  time  of 
my  decease."  It  maybe— and  as  to  thislneadnot 
express  any  opinion— that  those  words  draw  a  diS'- 


tinction  between  "  bom  "  and  "  living,"  and  required 
a  child  not  only  to  be  "  living"  in  the  sense  of  being 
en  ventre  sa  mere  at  the  testatrix's  death,  but  also 
required  the  child  to  be  then  "boni"  Bat  unless 
that  view  be  taken  of  the  case,  I  think  it  is  not  bind- 
ing upon  us  and  ought  not  to  be  allowed.  For  not 
only  is  it  opposed  in  principle  to  the  general  current 
of  authority,  as  I  have  pointed  out,  but  Lord  West- 
bury  bises  his  decision  on  the  ground  that  "  the 
fiction  or  indulgence  of  the  law  which  treats  the  un- 
born child  as  actually  born  applies  only  for  the  pur- 
pose of  enabling  the  unborn  child  to  take  a  benefit 
which,  if  bom,  it  would  be  entitled  to."  That 
ground,  as  the  authorities  show,  is  unsound.  The  "  in- 
dulg  nee  of  the  law  "  is  not  so  limited.  I  may  add 
that  Lord  Weetbury's  decision  was  generally  regarded 
as  having  unsettled  previously  settled  law.  This 
appears  from  several  of  the  recognized  text-books  of 
authority.  Take,  for  example,  Jarman  on  Wills. 
Prior  to  Blasson  v.  Blasson,  it  was  stated  in  editions 
of  that  work  that  "for  all  purposes  of  constroction  a 
child  en  venire  sa  mere  is  considered  as  a  child  tn  esse. 
But  after  Lord  Westbury's  decision  these  words  had 
to  be  added  in  brackets  in  the  subsequent  editions, 
"  [if  it  will  be  for  its  own  benefit  to  be  so  con- 
sidered]"— see  the  fourth  edition,  vol.  2,  p.  185. 
That  b^g  BO,  it  appears  to  me  that  the  principle  I 
have  indicated  affecting  the  construction  and  effect  of 
wills  ought  to  be  applied  in  the  present  case,  unless 
there  is  somethic^  in  the  'will,  taken  as  a  whole,  to 
negative  its  apphcation.  Not  only  do  I  not  fiad  in 
the  will  now  m  question  anything  to  negative  the 
application  of  the  principle,  but  it  appears  to  me  that 
not  to  apply  the  principle  would  be  to  refuse  to  cariy 
out  the  object  of  the  testator  to  be  gathered  from  his 
will,  which  appears  to  me  to  have  been  to  settle  his 
lands  as  strictly  as  the  law  would  permit  him.  I  can- 
not attach  weight  totiie  argument  of  the  respondent's 
counsel  founded  on  the  difficulty  that  might  arise  in 
some  cases  of  pioving  the  time  of  conception  of  a 
child.  The  difficulty  existed  in  most  of  the  numerous 
cases  to  which  I  have  called  attention.  For  these 
reasons  I  think  the  appeal  should  be  allowed. 

Cozens-Hardt,  L  J. — The  question  in  this  case  is 
whether  upon  the  true  construction  of  the  'will  of 
Qeorge  WilliMn  Bush  his  nephew  WiUiam 
Eeaumorioe  Bash  took  an  estate  tail  or  a  life 
interest  only.  [His  lordship  stated  the  provisions 
of  the  will,  and  continued :]  The  testator  died  on  the 
I8lh  of  September,  1854.  The  limitations  in  favour 
of  the  first  and  second  sons  of  Alfred  Bush  and  their 
issue  have  failed.  William  Beaumorice  Bush,  the  third 
son  of  Alfred  Bush,  was  born  on  the  9th  of  October, 
1854 — that  is  to  say,  'within  one  month  after  the 
testator's  death  and  the  question  is  whether  he  is  to 
be  considered  as  being  "  bom  in  the  testator's  life- 
time "  for  the  purpose  of  the  construction  of  the  will. 
Swinfen  Eady,  J.,  has  answered  this  question  in  the 
negative,  and  has  held  that  he  took  an  estate  taiL 

Now  it  is  perfectly  settled  law  that  for  many  pur- 
poses a  (duld  en  ventre  sa  mere  is  deemed  to  be  in  the 
same  position  as  if  actually  bom.  For  example,  snch 
a  child  t^es  real  estate  as  heir-at-law,  although  for 
reasons  connected  with  feudal  tenure  he  is  not  entitled 
to  the  rents  and  profits  until  his  actual  birth.  He 
takes  personal  property  under  the  Statute  of  Distribu- 
tions as  a  ohud.  At  common  law  he  might  be 
vouched  in  a  common  recovery:  Wallis  v.  Hodson. 
In  equity  a  hiU  might  be  filed  on  his  behalf,  and 
Sir  Orlando  Bridgeman  granted  an  injunction  to 
restrain  waste  in  such  a  case  :  Lutlerel's  case,  cited 
in  Hale  v.  Hale,  1  Ch.  60.  He  can  take  by  devine  or 
bequest.  It  was  heild  more  than  200  years  ago  in 
Hale  V.  Hale  that  under  a  trust  for  such  ohud  or 
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children  of  A.  as  Bholl  be  living  at  A.'t  dtath  a 
jMMthumous  child  wbs  outillecl.  The  same  doolriue  wi»b 
nppliediii  Tnnnr  T.  Hntti,  where  the  words  were  f>r>rn 
in  A.'s  lifetime.  In  slvirt,  it  tfinnot  now  Iwquestioned 
that  iioder  a  dcviae  or  hiqueat  to  the  uhild  of  X.,  or 
to  children  of  X.,  as  a  cluss  living  or  born  at  a 
pftrticular  time,  a  child  en  vtntrf  mi  mt'rt  »t_  the 
time  and  afterwards  bom  alive,  ia  a  child  entitled 
under  the  devise  or  beqaest. 

There  waa  at  one  time  a  view  that  this  doctine  only 
applied  where  it  would  be  for  the  benefit  of  the  child 
hioiBelf  thut  he  bhould  he  conaidered  a  child  ia  etir. 
That  waa  the  doctrine  of  the  civil  law,  but  I  think  it 
is  now  settled  by  authority  which  binda  ng  that  this 
limitation  can  no  longer  be  maintained  :  Ptarrt  t. 
C(irriii<iton,  In  re  Barrome,  In  re  IVilmtr'a  TrueU. 
Indeed  the  contrary  waa  acarcely  contended  fi-t  by 
ooanjel  for  the  respondent. 

There  ia  not,  so  far  as  I  am  aware,  any  modern 
decision  adverse  to  this  view,  unlesa  it  be  DJanon  v. 
Blauon,  where  Lord  Weathury  spoke  of  "  thia 
pFcnliar  nde  of  coOBtrttotion  which  is  limited  to  oases 
where  Buch  constrttLtton  of  the  word  born  is  necessary 
for  the  lientflt  of  the  unborn  ehilt!."  That  case  may 
possibly  be  supported  ou  the  ground  that  the  words 
there  were  "  who  shall  have  been  i«.r»  and  living  at 
the  time  of  my  decease,"  such  words  possibly  indi- 
cating a  8n£Bcient  contrary  intention  to  take  the  caHe 
out  of  Uie  general  rule.  Unless  it  can  be  supported 
on  that  groiiiidi  I  tbink  that  case  ought  not  to  be 
followed. 

It  has  been  argued  that  thia  doctrine  or  rule  of  law 
ought  to  be  limited  to  the  parf  icular  cases  which  have 
befti  decided,  although  Ihoee  cases  are  very  numerous 
and  cover  almost  every  concfeivable  state  of  circiiiy- 
stances.  I  cannot  asEont  to  this  argument,  I  think 
that  as  a  general  rule  of  construction  the  words  child 
living  at  or  Voro  at  a  parlicuUr  date  indude  a  post- 
humous child,  in  the  absence  of  any  context  indicat- 
ing a  contrary  intention,  and  I  deaire  to  baae  my 
judgment  in  favour  of  the  appelULt  on  that  broad 
principle. 

The  dauae  under  which  the  question  arises  is 
commonly  found  in  wills  settling  real  estate,  and  if 
there  were  any  proof  of  a  general  opinion  on  the  part 
of  oonveyencers  adverse  to  the  view  I  have  expressed, 
I  should  attach  great  weight  to  it.  But  the  pre  ce- 
dents ref err.  d  to  by  Mr.  Micklem  satisfy  me  that  the 
opinion  of  conveyancers  haa  been  and  is  that  a 
posthumous  child  ia  iucluded  in  a  clause  of  this  nature 
unleia  words  are  added  expressly  to  exclude  him. 

I  am  not  sure  that  ia  this  particular  will  the 
same  conclusion  might  not  he  reached  ou  somewhitt 
tiar rower  grounds.  The  wUl  shows  an  intention  to 
tie  up  the  property  as  far  as  the  law  allows.  Mure- 
over,  it  is  not  the  case  of  a  vested  estate  tail  with  it 
subsequent  clause  of  defeasance,  The  nephew  took, 
as  from  the  testator's  death,  either  an  indefeasible 
estate  tail,  cr  an  estate  for  life.  And  in  the  event 
which  happened,  the  alternative  second  gift  took 
effect,  in  accordance  with  eatablished  suthoritiea  to 
which  I  have  rnferrtd. 

The  result  is  that  in  my  opinion  this  appeal  must 
be  allowed. 

CoLLlxa,  M.B, — I  agree  with  the  judgments  which 
have  beeu  delivered  by  the  Lords  Justices. 

Solicitors,  Bailfyi,  Shaw,  ifc  OiUtit ;  Reed  it  /leed, 
for  lired  it  Go,,  Taunton, 
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Dec.  19,  1»  :  Feb.  2t. 


BETT3  (Limited)  k.  Pickfords  (LlHtTBD).  (a.; 

Lessor  aud  lessie—  (J rant  of  land  for  tprcijie  p«rj»»e— 
Light — External  or  itarty'veall — Tnipam — J^cnya> 
tiaii  from  grants  A  ulhoritg  of  atchiUH — Lorvitm 
Butldijig  Act,  1894  {37  &  58  ViH.  e.  2I»),  s.  5.  «■*- 

stttion  16, 

Tht  dtftiidanU,  who  owned  xyme  land,  which 
mutred  mith  buildings,  leased  a  jmrtiim  of  thai  lani 
the  plaintiffs  for  the  purpose  of  trtciing  a  warthoun 
and  showrooms,  for  whick  purpose  a  large  ajriount  ^ 
light  would  be  ntctsiary,  the  plans  tehich  were  appniii 
6y  the  defeadantt  showed  that  there  were  to  be  windewt 
in  the  externiU  vmll  of  the  new  buildings  arijaceni  to  tk* 
larui  retained  hj  the  plaintiffs.  By  antitfier  ityrtenuid 
(he  defrtidafits  undertook  to  demolish  the  buildings  m  tlit 
demised  land.  Some  rafters  and  pitrUus  of  the  bitildinji 
D)j  the  defendants'  land  were  left  pri>jtciing  a  few  incXa 
&ti«T  the  land  leased  to  the  plaintiffs,  awl  they  amt 
siippGrltd  4y  stanehimis  which  stood  partly  on  (A* 
plaintiffs'  litnd.  These  purlins  and  ra/tert  icwv,  wW 
the  cpnsenl  of  the  plai^ttiffs'  arrhit'^t,  but  without  thi 
knotdedi/e  or  consent  of  the  pluiutiffs  thtmsth'e*,  bum 
into  tht  external  tmll  of  the  plaintijfs,  whirh  teai  built 
entireli/  on  the  plaintiffs'  luH'L  The  ttaiehioni  ttrtf 
also  ijTimted  in  to  the  vmU,  the  jitaiiiiiffs'  wall  and  til 
fiefendants'  building  being  in  fact  conuected.  Tht  Incti 
authority  took  proneedtngs  against  the  plairMffi  to  tlMi 
the  windows  in  that  external  wall,  which  thet/  atUgd 
had  become  a  paily-iixtU  through  thtads  of  Ihedefrniaitt. 
The  plaintiffs  brouijht  this  action  to  restrain  tk 
defendants  frtin  asiitij  their  wall  and  to  compel  Ikem  In 
remove  the  rafters  and  purlins  from  the  wall, 

Htld,  that  the  use  by  the  defendants  of  the  plaiMifff 
ii.'all  u)hieh  had  led  to  the  local  authority's  demand  wasa 
trcipasi  and  amounted  to  a  derogation  from  their  gra»t, 
and  the  injunction  asked  for  was  accortiinijly  granlai. 

Held,  also,  that  it  was  not  within  the  scape  of  tis 
plaintiffs'  architect's  authority  to  sanction  the  rafters ai^ 
purlins  being  built  into  the  plaintiffs'  wall,  and  that  (i* 
plaintiffs  were  net  bound  by  it. 

Witness  action. 

Thii  action  was  brought  to  restrain  the  defendant* 
trespassing  upon  a  certain  wall  so  as  to  convert  it 
into  a  party -wal'. 

Tte  jjlaittiffs,  F.  Betta  &  Co.  (Limited),  who  wei* 
builders'  mcrchauta,  being  desirous  of  erectiog  a  ware- 
house,  olhces,  and  showrooms,  in  1903,  entered  into 
negotiations  with  the  defendants,  Messrs,  Pickford  4 
Co.  (Limited),  for  the  acquisition  of  a  plot  of  groood 
which  belonged  to  the  defendants  in  Long-Us<^< 
Bermonilsey,  which  waa  at  that  time  coveted  with 
old  buildings i 

The  plaint'  tin'  architect  submitted  to  the  defendant* 
plana  of  the  warehouse  whiih  they  proposed  to  erfct, 
and  which  was  to  consist  of  a,  ground  floor  and  thre« 
upper  tloors.  Each  of  these  upper  floors  wt  re  to  haw 
three  windows  in  the  south  or  back  wall  of  the  wsra* 
honse,  The  first  door  was  one  large  room  and  W 
intended  to  be  uaed  ai  a  showroom. 

The  defendants  at  first  raised  eorue  objectioM  to 
these  plans  on  the  ground  that  certain  prsnitsM 
belonging  to  the  defendant*  which  adjoined  1' 
proposed  new  buildings  would  be  overlooked  by  ll 
propcsed  windows  in  the  south  wall,  but  eveoi 
the  defendants  gave  their  consent,  as  the  pkinti 

(a.)  Beported  by  R.  Fkanklis  Simeino,  Biq., 
Banister'at-Law, 
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insiBted  that  these  windows  were  shsolntely  neoraaary 
for  their  business. 

In  accordance  with  these  arrangements  the  defend- 
ants demiaed  by  an  indenture  of  lease  dated  the  28th 
of  October,  1903,  a  portion  of  their  property  in  Long- 
lane  to  the  plaintiffs  for  a  term  of  62  years.  The 
plaintifE*  covenanted  to  well  and  sufficiently  fence 
off  the  premises  from  the  adjoining  property  and  also 
to  build  a  warehouse  npoa  the  demised  property 
within  seven  calendar  months  from  the  date  of  the 
lease  in  accordance  with  the  plans  and  speciticatioos 
to  be  apiiroved  by  the  surveyor  of  the  defendants. 
The  defendants  entered  into  the  usual  covenant  for 
quiet  enjoyment. 

The  plaintiffs  erected  the  warehouse,  which  was 
entirely  upon  the  demised  premises,  in  accordance 
with  the  approved  plans. 

Another  agreement  was  entered  into  at  the  same 
time  under  -tniidi  the  old  buildings  that  were  on  the 
premises  were  demolished  by  the  defendants.  In  the 
course  of  demolition  some  roof  timbers  of  that 
portion  of  the  shed  which  remained  upon  the 
defendants'  adjoining  property  were  cut  off,  and  about 
four  inches  of  them  were  left  projeoting  over  the 
southern  side  of  the  premises  demised  to  the  plaintiffs, 
and  they  wfre  supported  by  iron  stanchions  which 
stood  for  an  inch  or  two  upon  the  demised  premises. 

These  timbers  and  stanchions  were  builc  into  the 
southern  wall  of  the  plaintiffs'  warehouse  without 
their  knowledge,  but  with  the  knowledge  and  consent 
of  their  architect.  A  cement  fillet  was  also  laid 
between  the  edge  of  the  roof  of  the  shed  and  the 
southern  wall  of  the  plaintiffs'  warehouse,  so  that 
in  fact  tbe  defendants'  shed  and  the  wall  of  the 
plaintiffs'  warehouse  were  connected.  The  roof  of 
the  defendants'  shed  was  about  level  with  the  sills 
of  the  first  floor  windows  in  the  plaintiffs'  warehouse, 
touching  the  two  eastern  windows. 

The  defendants  also  erected  a  building,  which  was 
used  as  stables,  up  against  the  eastern  wall  of  the 
plaintiffs'  warehouse  without  erecting  any  boundary 
wall  of  their  own ;  this  also  was  done  without  the 
knowledge  or  consent  of  the  plaintiffs. 

On  the  31st  of  October,  1904,  the  plaintiffs  were 
summoned  by  the  local  authority  for  an  alleged 
infringement  of  the  London  Building  Act,  1894,  by 
making  the  southern  wall  of  their  warehouse  a  party- 
waU  within  section  5  (16)  without  complying  with 
reqtiirements  of  the  Act  as  to  a  party-wall,  as  two  of 
the  windows  in  the  wall  were  openings  which  were 
not  allowed  by  the  statute. 

The  magistrate  held  that  the  southern  wall  of  the 
plaintiffs'  warehouse  was  a  party-wall  within  the 
meaning  of  the  Act,  but  postponed  making  an  order 
to  close  the  windows  in  order  to  give  the  plaintiffi  an 
opportunity  to  bring  the  present  action  against  the 
defendants,  and  adjourned  the  summons  ontU  after 
the  hearing  of  this  action. 

Section  6  (16)  of  the  London  Building  Act,  1894, 
provides  that  "  party- wall"  means  (a)  a  wall  forming 
part  of  a  buildioK  and  used  or  constructed  to  be  used 
for  separation  of  adjoining  buildings  belonging  to 
different  owners,  or  ocoapi<id  or  oonstracted  or 
adapted  to  be  occupied  by  different  persons. 

The  pl(unti&  alleged  tiiatthesouuiem  wall  of  their 
warehouse  was  an  external  wall  built  upon  their 
ovn  premises,  and  that  if  it  were  a  party-wall  within 
the  meaning  of  the  London  Building  Act  it  had  been 
converted  into  one  by  the  trespass  of  the  defendants 
and  in  derogation  of  their  grant  to  the  plaintiff^,  and 
they  aooordingly  asked  for  an  injunction  to  restrain 
the  defendants  from  committing  any  trespass  so  as  to 
convert  their  wall  into  a  party-wall,  and  for  an  order 
oompelliug  the  defendants  to  disconnect  their  shed 
and  stables  from  the  plaiutifEs'  wall,  and  for  damages. 


P.  0.  Latorenoe,  K.C.,  and  Jl  J.  Parker,  for  the 
plaintiffd. — ^The  plaintiffs'  wall  was  built  as  an 
external  wall  and  not  as  a  party-wall  and  no  party- 
wall  nutices  were  given  in  respect  of  it.  The  use  of 
this  wall  by  the  defendant*  constituted  a  trespass, 
which  was  committed  withoat  the  plaintiffs'  know- 
ledge or  conseut.  The  plaintiffs'  architect  had  no 
authority  to  allow  the  defendants  to  build  the 
purlins  and  rafters  into  the  plaintiffs'  wall.  If  he 
had  authority  it  only  amounted  to  a  revocable 
license,  and  tiiere  was  no  co  sideration  for  it.  It 
only  amounted  to  a  parol  agreement  to  grant  an 
eisi-ment,  and  an  easement  could  only  be  granted  by 
deed.  The  defendants  could  not  use  this  wall  so  as 
to  derogate  from  their  own  grant  and  cause  the 
windows  which  they  had  expressly  sanctioned  to  be 
closed.  Aldtn  v.  Latimer,  Clark,  Muirhead,  &  Oo., 
42  W.  R.  553,  [1894]  2  Ch.  437  :  "  Where  a  Uind- 
lord  demises  part  of  liis  property  for  carrying  on  a 
particular  business  he  is  bound  to  abstain  from  doing 
anything  on  the  remaining  portion  which  would 
render  the  demised  premises  unfit  for  carrying  on 
such  business  in  the  way  in  which  it  is  ordinarily 
carried  on,"  per  Stirling,  J.  When  a  grantor  had 
made  a  grant  of  land,  and  it  was  in  the  contemplation 
of  the  parties  that  a  building  would  be  erected  with 
windows  looking  out  on  the  lind  retained  by  the 
grantor,  he  was  under  an  obligation  not  to  use  his 
land  in  any  way  so  as  to  interfere  with  that  grant : 
Bailey  v.  Icke,  64  L.  T.  789.  The  Court  of  Appeal 
held  in  Davit  v.  Town  Proptrliet  Invetiment  Corpora- 
tiim  (Limited),  61  W.  B.  417,  [1903]  1  Ch.  797,  that 
unless  there  were  special  words  the  covenant  for  quiet 
enjoyment  did  not  enlarge  tbe  g^ant.  The  defendants 
ought  to  be  restrained  from  uting  the  plaintiffs' 
external  wall  and  so  converting  it  in  to  a  party- wall. 

Stewart  Smith,  K.C.,  and  Lfverton,  for  the  defend- 
ants.— The  plaintiffs  erected  the  wall  intending  that 
it  should  be  used  as  a  party-wall,  and  therefore  the 
defendvits  were  relieved  from  all  the  consequences 
of  its  being  a  party-wall  In  the  circumstances 
under  which  the  wall  was  built  both  parties  knew 
that  the  wall  must  be  a  separating  wall.  The  plain- 
tiffs have  got  all  the  easement  they  were  entitled  to. 
A  g^«nt  made  expressly  for  the  purpose  of  the 
grantees  building  a  house  created  a  legal  easement 
over  the  adjoining  land  retained  by  the  grantor  to 
such  an  extent  as  might  be  strictly  necessary  for 
enabling  the  grantee  to  build  the  house  and  to  enjoy 
it  when  built :  Robinton  v.  Grave,  21  W.  E.  223. 
There  was  no  express  grant  of  an  easement  of  light, 
and  when  the  question  was  as  to  an  implied  grant 
regard  must  be  had  to  all  the  circumstances  under 
which  the  implied  grant  was  said  to  ariee:  Birming- 
ham, Dudley,  and  Dittrict  Banking  Co.  v.  Bom,  36 
W.  E.  914,  38  Oh.  D  295.  There  was  no  cootract  by 
the  defendants  that  the  windows  should  be  kept  open 
or  that  the  wall  should  not  be  a  party-wall.  There 
was  no  derogation  from  their  grant  on  the  part  of  the 
defendants.  D«'rogation  implied  some  act  of  the 
grantor  which  lessened  the  value  of  the  grant, 
but  the  defendants  had  done  nothing,  as  the 
purlins  and  rafters  were  built  into  the  wall  by  the 
plainti£b'  agent.  This  was  done  by  the  permission  of 
the  plaiotifiis'  architect  acting  in  tiie  ordinary  course 
of  bis  authority,  therefore  the  license  was  not 
revocable.  Even  if  a  trespass  was  committed,  if  it 
was  done  by  the  license  of  a  duly  authorized  person, 
such  license  could  not  be  revoked :  Taylor  v.  ffatert, 
7  Taunt.  373.  The  plaintiffs  could  have  cut  these 
purlins  and  rafters  off  instead  of  building  them  into 
the  wall,  but  having  built  them  in  the  defendants 
could  not  now  be  called  upon  to  remove,  because  to 
,  do  so  they  would  have  to  interfere  with  the  plaintiffs' 
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wall:  Pimieil  v.  Aiken,  4  K.  &  J.  343.  It  wu  doubt- 
ful whether  anjti  iug  but  a  direct  iulurfer^uco  wrtb 
the  enjoy  III  eiit  of  Itkud  could  lonstitut'e  »  breach  of  a 
coTpnau' for  quiet  enjoyment:  D'tviis  v.  Tnwn  I'ro- 
ptriies  Invetimnii  <  'iirptirittum  [Li'mihii), 

P.  0.  Liimrencr,  /CO.,  replied, 

Kekkwich,  J. — There  ia  no  occasion  to  go  at  length 
into  the  factit  of  this  oate,  hut  a  brief  statement  as  to 
how  the  quettion  urisea  ia  perhips  neoesaary. 

The  plaiotiffii  art)  le<seej  of  the  defendants  under  a 
deed  of  the  28th  of  October,  190^,  whiab  ie  a  lease  of 
land  80  deauribed  with  reference  to  a  plan  whicli 
indicates  that  it  bad  at  that  time  some  buildinga  on 
it,  and  that  lease  contains  a  coifenant  by  the  lesieea 
to  erect  buildings  of  a  cert'tia  deacription  according 
to  ai'proved  plans,  those  plaug  being  in  esiiteucB  and 
there  being  no  doubt  atiout  what  they  are.  ThoFie 
plant  show  a  certain  number  of  windows.  We  know 
from  the  evidence  th»».  thp  plaintiffs  stipulated  for  thoi  e 
windows,  and  that  they  stipulated  for  them  for  a 
certniri  purtope,  and  that  the  defendants  knew  why 
that  stipuliilion  was  made.  Hut  I  put  that  a^ide 
because  it  is  sutHuient  for  me  to  ktiow,  at  least  ao  it 
seeniB  to  me,  that  as  a  matter  of  fact  the  bargain 
between  the  two  parties  was  that  the  plsintitRi  should 
erect  buildings  containing  certain  wiudows.  Windows 
were  ati  essential  part  of  the  approved  platis,  and 
therefore  I  think  tli<>  piirpoBfl  for  which  the  windows 
were  required.  1  mean  the  special  purpose,  becouies 
immateiial. 

Now  it  ia  said  that  the  defendant*  hare  acted  in 
deroRB'ion  of  that  grant,  and  especially  as  regards 
the  graiit  of  the  windows  and  of  the  right  to  open 
thoBO  windows  and  the  privil(>f;o  of  having  light 
comif  g  through  th(-iti,  by  what  they  have  done. 
What  they  are  said  to  have  done  is  this  :  They  have 
by  their  auts,  so  the  plaintiffs  say,  couvurted  or  made 
what  QUftht  to  have  been  an  external  wall  iutj  a 
party  wall  within  the  meaning  of  seotion  .5,  sub- 
aeotiou  Id,  of  the  London  Building  Act,  IH'.H,  and 
the  result  of  that  is  that  the  local  authority  is  com- 
petent to  demand,  and  does  demand  that  these 
windows  shall  be  shut  up,  and  that  they  must  come 
o«t  of  the  plan.  It  is  unneoeaaary  to  go  into  the 
qui'Htion  s»  to  what  is  the  foundation  of  the  local 
authority's  demand,  except  that  they  my,  and 
apparenly  with  some  justifieali'in,  that  if  this  wall 
which  1  am  going  tt  mention  is  tiaed  as  a  party- wall, 
these  wiudows  cannot  be  allowed  to  remain,  aud  it 
is  further  said  that  that  is  a  derogation  from  the 
defendants'  grant. 

Now  the  defendants'  main  answer  shall  be  post- 
poned for  a  moment;  but  assuming  that  what  the 
defendants  have  done— that  is  to  say,  that  they  have 
really  us^d  or  constructed  a  partj-wall  where  a 
party-wall  ought  not  to  he— then  they  have  led 
directly  to  the  local  authority's  deiuimd,  which  must 
be  complied  with,  and  ao  in  that  way  they  seem  to 
me  to  have  acted  in  derogation  of  their  own  grant. 

There  are  many  atithoritieg  on  this  point,  hut  I 
wiU  takfi  the  general  law  as  otated  by  Rtirling,  J.,  in 
hig  judgment  in  the  cafe  of  Allien  v.  Ltitimer,  <:i<irk, 
Mn,rbf'1,  ,£■  Co.,  42  W.  E,  J.i3.  [I8tu]  2  Ch.  437.  He 
says  ;  "  The  result  of  these  Juiigments  appear  to  we 
t  >  he  that  where  a  landlord  deo.ises  piart  of  his  pro- 
perty for  carrying  on  a  particular  bosiness  he  is  bound 
to  abstain  from  doing  anything  on  the  remaining 
portion  whi[;h  would  render  the  dejuised  premises  un-  , 
lit  for  carrying  on  such  business  in  the  way  in  which 
it  is  ordinarily  carried  on."  I  have  alreeidy  indicated 
that  there  is  evideiice  to  show  that  here  a  psrticular 
businest  was  in  contemplation  and  that  the  windows 
were  rv^uired  for  that  purpose,  to  the  knowledge  of 
tfai  defcudimta ;  but  ■gkla,  I  do  not  go  npon  that, 


because  I  think  that  the  language  of  Stirling.  J.,  may 
bo  read  as  applyin;;  directly  to  this  case.  He  tayt : 
"  Where  a  landlord  demises  part  of  his  property  for 
ca  r^'ing  on  a  particular  bos'nesi,  he  it  boiwi  to 
abstain  from  doing  anything  on  the  n-maiuingijortioo 
which  would  render  the  dt-iiiised  premises  tinlic  for 
carrying  on  such  business."  I  can  only  apply  the 
principle  of  tbat  language  to  the  present  caw. 

The'e  ia  more  than  one  answer  to  that  on  tha  part 
of  the  defendants.     The  first  ia  that  you  must  regard 
any  alleged  deroga'ion  from  the  grant  with  reference 
to  all  the  oircumstances  under  wtiich  that  grant  was 
made ;  and  for  that  purpose  refcrenca  is  made  to  tlia 
ca«e  of  the  JUrmlngham,  Dmitry,  and  DUirict  liantit.,) 
Co.  V.  Hose.  ;i6  W.  R,  914.  38  Ch.  D.  295.  which  I  need 
not  mention  further.  It  does  establish  the  priipoaitioa 
that  you  must  look  into  all  the  circumstance*  »t  tba 
time  of  the  grant.     What  the  defendants  say  is  thia : 
Tbe  plain*  iffs  accepted  this  lease  with  the  obUgmtten 
to  builil  according  to  tbe  plans,  knowing  tbat  they 
were  bound   to  build  a  wall  separating  the  demised 
premises  from  the  adjoining  premistts  retained  by  the 
IscHors.     Tliey  must   be   taken   to  have  known  that 
there  would  be  necessarily  this  external  wall  wliioit 
might  be,  at  any  rate,  if  it  was  not  a  mutter  of  ccnawe, 
a  party- «!\ll.      They  knew   that  there  were  t»   b* 
buildings  on  the  other  side,  and  if  there  were  building 
at  tbe  time,  though  they  were  to  be  interfere  witll 
by  the  plaintiffs'   buildings,  they  must  have  known 
that  other  buildings  were  to  be  erected  There  and  tbat 
the  separating  wall,  the  dividing  wall,  w,  idd,  at  any 
rate,  in  all  probability,  if  not  necessarily,  become  a 
party-wall.      They  must  have  contemplated  that  it 
would  become  a  party-wall,  and  therefore  they  most 
be  taken  to  have  made  this  grant,  or  entered  into  ibis 
implied  obligation  which  is  derived  from  the  laaee. 
with  the  knowledgt  that  there  might  be,  and  probably 
would  be,    a  party- wiitl,  aud  that,  if  there  were  a 
partv-wall,  the  consequences  would  follow  that  tbe 
wiudows  which  they  bail,  so  to  say,  gaaiauteed,  could 
not  hn  erected. 

It  seems  to  me  that  that  is  pressing  the  doctr'ne  for 
which  the  case  of  Birmingham,  D-juiUy,  atut  Oiilrict 
Bunking  Co.  v.  ltm»  is  an  atithority  a  great  deal  too 
far.  Ill  the  first  place,  I  ara  not  sure  that  the 
plaiutilfs  ought  to  be  treated  as  contemplating  the 
existence  of  a  pirty-wall.  All  they  knew  waa  tha'. 
they  were  going  to  build  a  wall  oonttiining  their  oati 
premises.  They  might  have  also  contemplated,  and  I 
will  take  it  that  they  did  contemplate,  th>it  the 
defendants  woidd  erect  buildings  in  the  pla  ^e  of  thoe* 
then  standing  with  or  without  alteration,  but  t  see 
no  reason  for  conoludir.g  that  the  pi »in tiffs  knew  or 
reasonably  contemplated  that  the  defendants'  buildinga 
would  have  their  containing  wall  the  same  as  tbe 
ontaitiing  wall  of  the  plaintifTi  io  at  to  make  it  a 
party- wall,  But  even  it  that  were  so,  and  if  they 
ought  to  l)e  regarded  as  having  had  that  in  contem- 
platiou,  it  does  not  seem  to  me  to  follow  that  tliey 
ought  to  have  reasoned  thus:  There  may  be,  ana 
probably  wil]  be,  a  jjarty-wall.  If  there  is,  all  oiu- 
plans  will  be  upset ;  the  windows  for  which  we  htte 
stipvdated  will  have  to  come  down,  brcanse  in  the 
Lof'don  Building  Act  there  is  a  pr.ivision  t*iat  pnaM** 
the  local  authority  to  shut  up  windows  in  a  party- 
wall.  It  teems  to  me  that  is  carrying  the  doctrine  of 
obligation  construed  by  circumstances  a  great  deal 
too  far. 

Then  the  other  deforce  on  the  part,  of  the  defendant* 
is  this  :  "  We  have  done  nothing,  the  principle  which 
the  learned  judge  in  the  case  of  .4^/rii  v.  f.^limrr, 
Clark,  MuMitad,  it  Co,  enunciates  is,  that  yon  moat 
do  nothing  in  derogation  of  yonr  grant  — that  is,  tbe 
ordinary  form  of  expressing  it,  borue  out  by  hie 
language ;   we  have  done  nothing  at  all,  bnt  what 
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happened  was  thia :    There  was  a  coDtempottuaeooa 
ag^reement,  but  not  included  in  the  lease,  by  which  we 
agreed  to  clear  the  ground,  and  when  we  came  to  clear 
the  Kronod  we  cleared  it  for  the  purpose  of  boilding, 
bnt  tnere  weie  overhanging  the  demised  ground  some 
beama    and   purlins  wbicn  belonged  to   our   main 
bnildiog,  a  building  which  had  been  to  some  extent 
pulled  down  in  order  to  clear  the  ground,  and  there 
they  'were ;    they  were  strutted  up  and  they  were 
wanted  for  the  buildings  which  we  were  going  to 
complete.    For  the  moment  they  were  safe  and  we 
have  done  nothing  with  them,  we  did  not  bring  them 
there,  we  simply  left  them  there,  we  did  not  dear 
them  away,  and  with  the  consent  of  the  plaintifiiB' 
arohiteot  we  allowed  them  to    be  built  into  their 
wall;  we  were  content  that  they   should  remain." 
The     same    is   true    of   certain    stanchions    which 
formerly  supported  patt  of  the  defendants'  wall,  bnt 
whioh  were  left  on  the  ground  just  at  this  dividing 
point,  but  on  the  plaintmia'  side— that  is  to  say,  on 
the  site  of  their  wall.    The  defendants  say  :  "  We  were 
trillinK.  if  they  had  made  no  objection,  to  allow  them 
to  be  built  into  the  watl ;  we  did  not  care  very  much 
whether  tbey  were  there  or  not  bat  we  did  not  want 
to  lemove  them ;  we  allowed  them  to  be  built  into  the 
wall ;  we  have  done  nothing,  and  therefore  we  cannot 
be  treated  as  trespassers,  because  a  trespass*  r  is  one 
who  comes  on  another  man's  ground,  cuts  down  a 
tree,  or  does  something  Lke  that ;  bnt  we  have  done 
notiiing  at  all."    The  answer  to  tbat,  in  my  view,  is, 
"You  have  done,  and  are  doing,  a  g^at  deal ;  you  are 
using  the  plainti£&'  propt  rty — whether  you  care  d  about 
it  or  not,  or  whether  there  was  any  consideration  for 
it  or  not,  is  immaterial;  you  are  as  a  matter  of  fact 
using  the  property  which  is  demised  to  the  plaintifb, 
and  ocoupying  it  with  your  s'anchions  and  purlins. 
Mid  yon  have  no  right  to  do  that."    That  seems  to  me 
to  be  quite  as  much  an  act  as  if  they  had  brought 
these    things    on   the    land.    I    am    not   speaking, 
for    the    moment,    of    their    not    having    removed 
them,   which  they  ought  to  have  done,  of  course, 
under    the    collateral    agreement;    but  they   have 
used,   and    are    using,    the  plaintiffs'    proporty  for 
unauthorized  purposes,  and  that  seems  to  me  to  be  a 
trespass  whioh  the  court  can  remedy.    Then  it  is  said 
"  It  we  did  do  it,  we  did  it  with  authority."    All  tbat 
is  quoted  in  support  of  tbat  view  is  what  the  plain- 
tiffs' architect  stages.    I  am  not  finding  f«ult  with 
him,   because  he  thought,   no  doubt,   that  he  was 
acting  within  his  authority  ;  he  was  the  architect  of 
the  plaintiffs,  and  it  d  es  not  ma'ter  whether  the 
defendants'  architect  asked  him  or  whether  he  asked 
the  defendants'  architect,   bat  between  them  they 
agreed  that  these  purlins  and  stanchions  should  be 
built  into  the  wall,  and  he,   purporting  to  act  on 
behalf  of  the  plaintiffs,  allowed  it  to  be  done.    It  is 
clear  upon  the  evidence  that  he  did  not  communicate 
it  to  the  plaintiffs  and  they  did  not  find  it  out  until 
some  time  afterwaids.    He  allowed  it  to  be  done. 
Was  that  within  the  scope  of  an  architect's  authority  ? 
It  seems  to  me  it  clearly  was  not.    What  is  within 
the  scope  of  an  architect's  authority  I  am  not  called 
open  to  say  ;  but  I  will  say  this  much,  tbat  I  appre- 
hnid  bis  antbority  is  stricUy  limited  by  the  nature  of 
his  employment — that  is  to  say,  as  defined  by  any 
letters  or  agreement  c  nslitutuig  his  employment 
Bo  far  as  I  know  in  this  case  he  was  simply  employed 
to  superintend  the  erection  of  the  buildings.    That,  I 
take  it,  he  has  done.    He  did  superintend ;  but  that 
eannot  poasiblygive  him  any  implied  authority  to  allow 
these  stanchions  and  purlins  to  be  built  into  the  waU. 
He  could  not  even  have  allowed,  according  to  the  con- 
stitution of  the  employment  as  it  is  before  me,  the 
dighteat  deviaticn  from  the  plans.    All  he  had  to  do  I 
WM  to  at^periatend  the  eieotion   of  the  buUdioga  V 


according  to  the  plans  which  had  been  approved,  and 
it  does  not  go  beyond  tbat.  Of  coarse  we  know 
that,  in  many  cases,  the  architect  has  generally 
certain  powers  given  him  in  verifying  the  builders' 
work  and  certifying  the  result,  and  you  may  find 
that  all  that  comes  within  his  authority:  and 
indef  d  there  may  be,  and  probably  are,  many  details 
which  would  be  implied  in  those  provisions;  bnt 
beyond  that,  it  is  impoisible  to  say  that  an  arc^teot 
has  any  more  authority  than  any  other  person  who  ia 
employed  to  superintend  work.  SQs  duty,  to  sum  it 
up  in  a  word,  is  to  superintend  and  nothing  more. 

There  is  one  other  important  question  remaining. 
This  wall,  which  has  been  spoken  of,  and  conveniently 
so,  in  the  argument,  as  being  divided  into  two  parts, 
but  is  really  one  wall  with  a  turn,  has  been  trespassed 
on,    as    I    have  held,   by  the  including  in  it  and 
building   into    it    certain   purlins    and    stanchions, 
and  that  makes  it,  so  I  apprehend,  a  par^-walt. 
It  is  therefore  used  as  a  party-wall  withm  the  Act. 
That  is  the  case  of  the  local  authority  ints  whioh 
I  am  not  going  at  all.    I  am  assuming  that  the  local 
authority  is  perfectly  right,  and  are  entitled  to  insist 
uiKin  the  shutting  up  of  the  windows  if  the  wall  is 
used  as  a  party-wall ;  but  it  has  also  been  usrd  as  a 
paity-wall  in  a  different  way.    So  far  we  have  dealt 
with  it  above  the  ground,  but  down  below  the  ground, 
in    the    basement,    it   constitutes    or    is    still    the 
separating  or  external  wall  of  the  plaintiffs — that  is  to 
say,  the  wall  separating  the  demSwed  premises  from 
the  premises  retained  by  the  lessor.    But  down  below 
the  ground,  on  the  other  side  of  the  wall,  there  are 
stables  used  by  the  defendants,  and  they  have  no 
other  wall  on  that  side,  the  south  side  of  their  stables, 
bnt  this,  and  they  have  used  this  as  the  wall  between 
their  stab'es  and  the  plaib tiffs'  premises,  the  wall  being 
still  entirely  on  the  plaintiffs'  ground.      That  may  or 
may  not  (again  I  am  not  deciding  that)  make  it  a 
party-wall,  and  if  it  is  a  party-wall  down  there,  it 
may  or  may  not  be  a  party-wall  up  above  in  conse- 
quence.   I  am  not  dealing  with  that  question  at  all ,  bnt 
I  wiU  assume  that  in  using  it  in  that  way  it  is  used  as  a 
party- wall.    Then  what  right  had  the  defendant  to  use 
that  as  a  party- wall  ?    It  is  the  external  wall  built  by 
the  plaintiffs  on  their  own  ground.     If  the  defendants 
desire  to  use  the  adjoining  premises  for  stables  or  for 
any  other  purpose,  they  can   erect  their  own  con- 
taining wall ;  they  have  no  business  to  use  the  wall 
of  the  plaintiffs,  and  it  seems  to  me  they  are  doing 
that ;  and  there  again  they  are  using  as  a  party-wall 
what  they  have  no  business  to  use  as  a  party-wall. 
The  only  answer  to  that  is  that  it  always  has  been  a 
party-wall  from  the  first  brick  that  was  laid  until 
now.      That  is  quite  possible,  and  I  think  it  is  very 
likely ;    but  they  h»ve  not  brought  home  to    the 
plaintiffs  any  knowledge  of  that ;   and  as  soon  as  the 
plaintiffs  knew  it,  so  far  as  I  am  aware,  they  pro- 
tested and  said  tbat  it  must  not  be  used  in  thkt  way. 
So  tJiat  whether  it  was  used  from  first  to  last  or  not 
seems  to  me  to  be  immaterial. 

Then  there  is  a  question  raised  about  the  breach  of 
the  covenant  for  quiet  enjoyment  in  the  lease.  I  do 
not  lee  myself  that  there  has  been  any  breach  of  the 
covenant  for  quiet  enjoyment;  but  I  need  not  say 
more  about  that  because  if  I  give  the  plaintiffs  what 
theyaak  on  the  other  g^und.  that,  no  doubt,  will  sn€5ce. 
So  far  as  there  are  any  damages  there  must  be  an 
inquiry.  I  am  not  in  a  pontion  to  say  how  far 
damages  have  been  rccasioced — there  may  be  some, 
bnt  if  the  plaintiffs  think  it  worth  while  to  take  an 
inquiry  as  to  damages,  reserving  the  oobts,  I  think 
they  are  entitled  to  that.  There  will  therefore  be  an 
injunction,  restraining  tie  defendants  from  using  this 
wall  and  an  order  to  remove  the  rafter  and  purhns. 
.Bolioitors,  J'eake,  £ir4,  OoUint,  A  Oo.j  Vjaton  di  Oo. 
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Chill..  Di».       1         ji„c]j  16  .  April  5 ;  May  3. 
SwinfenEftdy,  J,  J 

la  re  0aBY-ElW£8'   COMTiUCT.  (o.) 
Xonrfj  Claium   AcU—Cumpuhory  purcfiate  -Purchater  \ 
compilled  to  t'lke  a  wnuey«n«— Fof  (ii  o/  eonvi:ij'jnct-- 
Landi  Clau»ei  Cotiiolidailon  Act,   1845  (3^9  I  lei 
c.  lis),  ID.  75,  81,  82— Finance  .-Irf,  1895  (38   Vict, 
c.  16),  a.  12. 

vl  local  ai*(Ao?'«,v  had  under  a  compuUTrif  purckait 
paid  Ike  parehate'-monfy  >»t->  cat-rt,  accepted  title  aud 
taken  pnaamion,  but  T'faitd  to  take  a  eonvtyance. 
-   Held,  on  stimmone  by  vtndor,  that  they  mere  compelled 
to  take  a  ix>7tBtyance  to  be  nettled  in  caie  of  difference  by 

the  oottrt.  „  ,,         „      „„ 

lo  re  Pigott  and   Great  Weitern  Railway  Cij,  29 

W  R  727,  15  C'A.  i>.  U»i;  Harding  v.  Metropolitan 
RJlway  Co..  20  If.  it-  321,  7  Uh.  151  :  and  Wolver- 
hampton and  WftbttU  Railway  Co.  v.  Lonlon  and 
North-Weiterc  Hallway  Co.,  lOF.^  439,  22  W.  fl.  Dig, 
118,  folloiced. 

Bummona. 

This  was  a  iumiuons  by  the  vendor  uuuer  the 
YendoT  and  Purchaser  Act,  1874,  under  the  following 
eitcumatances :  ,       .    . 

The  Sounthorpe  Urban  Diatrict  Oouncil  under  their 
Bpecial  Water  Act,  19^*3,  which  incorporated  the 
Ijauda  Clauges  Acts  and  the  Waterworks  ClaUBe*  Atita. 
had  conipalsorily  acquired  from  the  vendor,  a  teiunt 
for  life  of  settled  land,  two  plota  ot  ground  and  an 
eisement  to  ran  pipes  over  a  strij)  of  land  not 
ac'-i aired.  After  the  notice  to  treat  had  been  given 
objection  was  taken  on  behalf  of  the  vendor  that  the 
easements  required  by  the  eouucil  were  in  excess  of 
those  authori7;ed  to  be  taken  by  the  spwiial  Act.  This 
resulted  in  an  agreement  being  made  between  the 
parties  that  the  notice  to  tre  »t  ehould  b  i  reg*rded  ai 
amended,  and  the  amendments  were  iotr  jduced  into 
the  copy  ot  the  notice  to  treat  annex-jd  to  the  award. 

Before  the  arbitration  proceedings  there  was  corre- 
spondence l>etween  the  parties  with  a  view  to  reduce 
the  area  of  land  over  which  easements  wots  to  be 
acquired. 

The  solicitors  for  the  oouncil  wrote  agreeing  to  this, 
and  sent  an  amended  plan  showing  the  atrip  over 
which  easomeuts  were  to  be  acquired  reduced  to  fifteen 
feet  in  width. 

In  answer,  the  vendor's  solid  tors  wrotu :  "  On 
examining  the  proposed  amended  plana  we  find  tliit 
the  old  boundardy  lines  rema'u  in  black  ink,  with  the 
words,  'limits  of  deviation  on  deposited  plans' 
inserted.  These  words  mint  be  omitted  .  .  .  i( 
inserted  they  might  give  rise  to  questiooa  of  doubt." 
The  Bolici torsi  to  the  council  replied  that  thoy  could 
not  eliminate  the  lines  of  deviation  without  oonsidpr- 
able  expense,  but  uudertook  that  in  the  conveyance 
they  would  not  ask  that  these  lines  should  be  shown 
on  the  plan  to  the  deed.  The  council  subsequently 
took  up  the  position  that  they  objected  to  the  espense 
of  a  conveyance  as  being  nnneoesaary,  at  any  rate  fo( 
the  present,  and  that  in  oonaeqaence  they  did  not 
propose  to  take  a  conveyance,  but  to  rest  their  title 
upon  the  special  Act,  the  notice  to  treat  and  the 
award. 

The  vendor,  who  wished  for  the  proper  defluiHon  of 
the  easetueiita  granted,  in  order  to  avoid  prejudice 
to  his  surroundirtg  land,  irau'>d  this  BumraonB  claiming 
(l)  a  declaration  thattbfl  contMct  onstituwd  by  the 
special  notice  Act  to  treat  and  award  ought  to  becom- 
pletod  by  some  proper  deed  of  conveyance,  covenant, 
or  assurance,    coutainiog  a  proper  dssoription  and 

(o.)  Eeported  by  C    H    CAitUBK  NoAi).  Esq., 
Barrister  -  at-  La  w . 


definition  of  the  lands  and  eaaemeuts  agreed  to  bes'>ld, 
and  containing  all  proper  covenants  and  provitiooi 
for  the  protection  of  the  vendor  and  the  parobaaer; 
(2)  an  order  that  such  deed  in  default  of  agreement 
might  be  settled  by  the  court. 
C.  H.  Sargant,  for  the  vendor. 

H.  Feihvis,  for  the  purchasers,  in  ralianoe  oa  the 
Lands  CUnsos  Act,  18 id,  ss.  7a,  81,  d'2.  cant«aiid«d 
that  the  council  were  entitled  to  require  a  oonvey- 
anoe  from  the  vendor  if  they  chose,  but  could  not  fa« 
compelled  t  j  accept  a  coaveyanoe  against  their  wiU  ; 
in  any  case  that  the  form  o!  conveyance  was  a  matter 
to  be  settled  by  the  purchase's  and  cot  by  the  coart 
on  dispute  or  by  conveyanciog  oanusel  to  tbd  court  at 
the  instinca  of  the  vendor. 

Cut,  adv.  vail. 

SwiNFBif  Eady,  J.,  in  a  considered  judgmeot, 
state!  the  tibive  facts,  and  continued:  It  ia  wet! 
settled  that  in  cases  of  compulsory  purchase,  after 
notice  to  treat  and  aacettainment  of  the  price,  a 
contract  ia  tstablished,  enforceable  in  a  court  of 
equity,  and  with  regard  to  which  both  vt^dof  atid 
pnrchaaer  can  enforce  speciti  j  performance :  Adamt 
V.  Lonrliii  and  Blackimtll  It I'lmtif  <'».,  2  H.  &  0. 
118;  n^'irnCt  Vtnal  Co.  v,  IVare,  5  W,  R.  617,  23 
Beav.  570.  Following  these  decisions,  it  was  held  by 
Jetiel,  M,S.,  in  tu  re  Pii/ott  and  Great  Weatm 
lUilimy  Co.,  29  W,  E.  727,'  18  Ch.  D.  146.  that  M 
speciiic  performance  of  th<4  contract,  as  a  contract  of 
purchase  and  sale,  or  sale  and  purchase,  may  be 
enforcjed.  all  the  ordinary  rules  apply,  unless  you  Snd 
BO  Tie  statutory  enactment  in  the  way.  In  that  o«M 
the  Master  of  the  Rolls  applied  the  rule,  stated  ib 
Dart' a  Vendors  and  Purchasers  (.>th  ed  ).  pp.  839- 
630,  that  where  the  vendor  hsa  shown  his  title  A« 
purchaser  pays  interest  from  the  time  at  which  h» 
ntight  prudently  have  taVen  poasesaion,  suppising  it 
to  hnvo  been  offered  him — that  is,  the  timowhen  • 
good  title  was  shown.  That  is  the  ordinary  rolft 
'rhe  reason  why  equity  interfered  to  enforce  a  atakutory 
contract,  aft*r  notice  to  treat  and  ascertainment  of 
the  price,  is  stated  by  Wood,  V.C.,  in  Mufni  v. 
Sto/cfD  Bay  Pier  and  R'tHioay  Co..  11  W.  B.  SO. 
32  L.  J.  Ch.  110.  It  was  because  a  court  of 
taw  would  be  unable  to  do  complete  justice  between 
the  parties,  having  no  machinery  either  for  i'.vwti- 
gating  the  title  or  settling  the  conveyance.  In  that 
caie,  which  was  a  suit  to  compel  spedfic  p«rfonuaoo« 
of  a  compulsory  purchase  of  freeholda,  he  made  » 
decree  against  the  company,  and  said  that  the  Mas'er 
of  the  Bolls  had  put  the  matter  on  the  right  ground* 
in  J!fsent~3  Ctna!  Co.  v.  IFarr;  that  after  notice  giwn 
and  the  price  fixed,  the  relation  of  the  pultsa,  as 
vendor  and  purchaser,  was  as  fully  constituted  as  to 
the  case  of  a  formal  aud  regular  agreement.  And  in 
a  subsequent  c«»u  of  Jltirdinij  v.  Metropf>lifnn  ftrif- 
ivav  On..  20  W.  E.  3n,  7  Ch.'  154,  the  same  leamsd 
judge,  when  Lord  Chancellor,  overruled  the  Master  of 
the  Rolls  and  oompelWthH  railway  company,  agamat 
their  will,  to  take  an  ae-ignnient  of  lensphold  premim 
which  they  had  purchased  compulsorily  and  h»3 
already  paid  for.  The  principle  is  ftiUy  ertabK«hed 
that  when  land  is  pnrehaaad  compnlsorily,  after  the 
price  has  boon  ajowtained,  the  purchaaeir  is  in  tli* 
aame  p-wition  with  regard  to  the  landowner  as  M 
ordinary  purchaser,  and  will  be  oumpell-d  by  a  cnafl 
of  eqirity  to  complete  the  purchaa*".  It  ia  au  implied 
term  of  every  contnwt  for  the  sale  of  real  property, 
if  not  eipreeaml,  that  the  contract  shall  be  foltoirm 
by  a  deed  of  cnnveyanoe  conveying  the  property 
to  a  purchaser,  and  this  may  be  enforced  by  a  tmi 
for  specilic  jjorformance.  In  lVolvrr!mmplr<n  *'"• 
Wulm!/  Hnilmtt/  (!<>.  v.  London  urtd  Iforth' W'tie"* 
,  Hoilway  C, ,  le  Eq  .  at  p.  4.59,  Lord  Satbonie  laid: 
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HlOH  COVBT. 

In  b8  Blsv. 

HiOH  Court. 

"The  common  expreasion  'speoiflo  performance,'  tm 
applied  to  suits  known  by  that  name,  presupposei  an 
executory  as  distinct  from  an  executed  sgreemeLt, 
something  remainiog  to  be  done,  such  as  the  execution 
of  a  deed  or  a  conveyance,  in  order  to  put  the  parties 
in  the  position  relative  to  each  other  in  which  oy  the 
preliminary  agreement  tht-y  were  intended  to  be 
placed."  The  intention  of  the  parties  in  aa  ordinary 
contract  for  the  sale  and  purchase  of  real  property 
is  that  the  purchaser  shall  pay  the  purchase-money 
and  that  the  property  shall  be  conveyed  by  a  duly 
executed  deed  to  uie  purchaser.  Equity  looks  upon 
things  agreed  to  be  done  as  actually  performed; 
consequently,  when  a  contract  is  made  for  sale  of  an 
estate,  equity  ccnsiders  the  yenJor  as  a  trustee  for 
the  purchaser  of  the  estate  sold,  and  the  purchaser  as 
a  trustee  of  the  purchase-money  for  the  vendor: 
Sngden's  Vendors  and  Purchasers  (14th  ed.),  ^.  175, 
ch.  3,  section  1  (1).  It  is  not,  however,  in  the 
contemplation  of  the  parties  that  the  vendor 
shall  remain  a  trustee  for  the  purchaser  for  an 
indefinite  period ;  the  intention  is  that  in  due 
course  the  property  shall  be  conveyed  to  the 
purchaser,  aiid  the  vendor  divested  of  all  estate 
and  interest  in  it,  legal  and  equitable.  In  my 
opinion  the  position  is  the  same  imder  a  statutory 
purchase  and  sale,  and  a  conveyance  mutt  be  executed, 
except,  of  course,  in  those  cases  in  which  the  Act  of 
Parliament  itself  opt-raies  as  a  conveyance.  This 
position  is  leoognized  by  the  Finance  Act,  1895,  s.  12 
(58  Vict.  c.  16).  This  section  provides  ttat  where  by 
viitLC  of  any  Act  any  property  is  vested  by  way  of 
sale  in  any  person,  sudi  person  shall  within  three 
months  after  the  passing  of  the  Act,  or  the  date  of 
vesting,  whichever  is  later,  produce  to  the  Commis- 
tioners  of  Inland  Bevenue  a  copy  of  the  Act,  or  some 
instrument  relating  to  the  vesting  duly  stamped  with 
the  ad  valorem  duty  payable  upon  a  conveyance  on 
sale  of  the  property  ;  and  where  any  person  oy  virtue 
of  any  Act  is  authorized  to  purchase  property  (which 
ia  the  present  case)  such  person  shall  within  three 
months  after  the  completion  of  the  purchase  produce 
to  the  commissioners  an  instrument  of  oouveyance  of 
the  property  duly  stamped.  In  my  judgment  the 
respondents  are  bound,  as  in  the  case  of  an  ordinary 
purchase,  to  take  a  conveyance,  and  tht-re  must  be 
an  order  in  the  terms  of  tlie  summons— the  convey- 
ance in  case  of  disagreement  to  be  stttled  under  tte 
direction  of  the  court.  The  respondents  mut  pay  the 
costs  of  the  application. 

Solicitors,    Tamplin,    Tayler,  &    Joseph ;    Collyer- 
Brittow  dk  Co,,  for  Freer,  heU,  &  Hett,  Brigg. 


Chan.  Div.     1 
a.  J.} 


Feb.  2*. 


Warrington, 

In  re  Blew. 
GuirirsB  V.  Blew,  (a.) . 

Will — Diurtiionary  trutt — Remoteneu. 

■  A  tettator  gave  property  to  hit  trtulees  and  directed 
them  to  apply  the  annual  income,  or  any  part  thereof, 
"  in  »ueh  prtportiont  and  generally  in  such  manner  as  to 
my  said  truetees  in  their  absolute  discrttion  should  seem 
be*t  for  the  support  of  my  son  A.  B.  and  hit  wife  and 
children,  or  any  of  them,"  or  to  accumulate  the  same  in 
their  like  discretion  for  the  benejit  of  the  children  of  his  son 
who  should  become  entitled  to  the  capital  of  the  property 
under  the  trust  thereinafter  contained,  and,  luhject  to  the 
diterttionary  trutt,  he  directed  hit  irutteet  to  pay  the 

(a.)  Eeported  by  Neville  Tbbbutt,  Esq.,  Bar- 
nster-at-Law. 


income  to  hit  ton  and  hit  ton's  widow,  and  after  their 
dealhi  to  stand  possessed  of  the  capital  for  the  ton's 
children,  as  therein  mentioned. 

Held,  that  if  the  diterttionary  triul  wot  not  limited  to 
the  lifetime  of  the  son,  it  was  void  at  infringing  the  rule 
against  perpetuities. 

But,  held,  that  upon  the  true  construction  of  the  will 
the  trutt  urns  limited  to  the  lifetime  of  the  son. 

In  le  Wis-,  44  IF.  B  310,  [1896]  I  Ch,  281,  no* 
followed;  Gocdiog  v.  Bead,  4  De  O.  M,  &  Q.  510, 
explained;  In  re  Watson,  W.  N,  1892,  p.  192, 
considered, 

John  William  Blew,  by  his  will,  after  appointing 
trustees  and  executors,  gave  and  bequeathed  to  his 
trustees  a  freehold  messuage  and  the  goodwill  of  a 
business  carried  on  the:  ein  called  "  Bayleys,"  a  ware- 
house, and  the  stock)  furniture,  and  contents  of  the 
premises,  upon  trust,  in  their  discretion  to  carry  on 
the  business  so  long  as  they  thought  well,  with  power 
to  sell  the  property.  And  the  testator  then  directed 
as  follows :  "  And  I  hen  by  direct  my  said  trustees  to 
apply  the  said  net  annual  income  of  'Baj leys' 
aforesaid,  and  the  dividends  or  annual  income  of 
the  seouritiea  for  the  time  being  representing  the 
proceeds  of  sale  thereof,  or  of  any  pait  thereof,  in 
such  proportions  and  generally  in  saoh  manner  as  to 
my  said  trustees  in  their  absolute  discretion  shall  seem 
brat,  for  the  support  of  my  ton  William  Charles 
Arling^n  Blew,  and  his  wife,  and  children,  or  any 
of  them,  or  to  accumulate  the  same  or  any  part 
thereof  at  their  like  discretion  for  the  benefit  of 
the  children  of  my  said  son,  who  shall  become 
entitled  to  the  capital  of  'Bayleys'  under 
the  trust  hereinafter  contained;  and  subject  to 
such  discreticnary  trust  I  direct  my  said  trustees 
to  pay  the  said  net  annual  income,  acd  the 
dividends  or  annual  income  aforesaid,  to  my  said 
son  during  his  life,  ai.d  from  and  after  liis  decease  to 
his  widow  (if  any)  duiing  her  life,  and  so  long  as  she 
shall  remain  his  widow,  and  from  and  after  the  death 
of  the  Boivivor  (f  them  or  the  re-marriage  of  his 
widow,  I  declare  tlat  my  said  trustees  shall  stand 
poBsecsed  of  '  Bayleys '  aforesaid,  and  of  the  securi- 
ties and  investments  by  which  the  proceeds  of  sale,  or 
any  part  thereof,  may  for  the  time  being  be  repre- 
sented, as  well  the  capital  as  the  income,  upon  trust 
for  the  child  or  children  of  my  eaid  son  who,  being 
sons,  shall  attain  the  age  of  twenty-one  years,  or, 
being  daughters,  attain  that  age  or  marry  under  it ; 
if  more  uian  one,  in  equal  shares  as  tenants  in 
common." 

The  testator  died  in  December,  1894.  His  son,  W. 
C.  A.  Blew,  died  in  June,  1904,  leaving  only  one 
child,  the  plaintiff  W.  Walter  H.  Blew,  who  attained 
the  age  of  twenty-one  years  in  September,  1904. 

The  property  comprised  in  the  above  gift  and  devise, 
except  the  messuage,  had  been  sold,  and  the  proceeds 
of  seM  invested  in  stocks  and  securities. 

The  widow  of  W.  C.  A,  Blew  and  his  son, 
W.  Walter  H.  Blew,  now  claimed  to  be  the  sde 
beneficiaries  of  the  trust  property  and  funds,  and  to 
have  them  transferrt  d  as  they  directed ;  and  they 
took  out  this  summons  asking  for  an  order  to  that 
effect,  the  trustees  being  unwilling  to  hand  over  the 
property  without  the  s  motion  of  the  court. 

Norton,  K.C,  and  Van  N<ck,  for  the  plaintiffs. — 
On  the  true  oonstruction  of  the  clause  the  dis- 
OTitionary  trust  is  confined  to  the  lifetime  of  the 
testator's  son.  It  is  therefire  now  at  an  end,  and  the 
plidntiffs  are  absolutely  entitled  to  the  whole  fund. 
If  that  is  not  the  true  construction  the  result  is  the 
same,  as  the  diicretionary  trust  in  that  case  is  void 
for  remoteness.  It  would  be  exercisable  during^  a 
period  which  might  be  more  than  the  period  of  a  life 
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in  bsuig  and  twentjr-one  vears  afterw&rda.  The  aeaa 
of  In  re  Wiic,  44  W.  B.  310,  [ISW]  1  Ch.  281,  seems 
opposed  to  this  view,  but  in  that  cuw  the  question 
was  not  argn  il.  Uiroili'iiy  v.  Ben  J,  4  De  G.  U.  &  G, 
510,  U  not  an  authority  to  the  contrary,  although 
from  the  head-not^,  whiish  is  incorrect,  it  would  seem 
10.  /*!  Tc  \Vtit$t,i,,  W.  N.  18E>2,  p.  19',*.  is  to  shortly 
reported  as  to  be  in<' jni-loiiTO. 

B'iwdtn,  K.C,  and  (I.  Felloivei,  for  the  trustees. — 
"We  think  it  is  bettec  that  the  disaretionary  trust 
shuuld  tiontiaue.  Th(i  trust  is  not  coafined  by  the 
will  to  tho  lifrttime  of  the  testator's  boo,  but  cuQtiuues 
during  the  livi^s  of  the  plaintiffs.  Nor  is  it  void  for 
offending  the  rule  against  perpetuities.  In  re  Wise 
and  In  re  IVaUoa  are  decisions  to  the  contrary. 
Moreover  it  may  be  uoasidered  as  a  power,  and  as 
auoh  ia  valid  if  exercised  in  favour  of  parsons  within 
the  pariod  allowed  ;  see  Parwell  on  Powers,  pp.  114, 
113.  The  trust aes  ara  therefore  bound  to  retain  the 
property. 

17.  I/owUnd  Jackaan,  for  mortgagee;. 

Norton,  in  reply.— If  it  were  a  ]i>vvdr  it  would 
■till  offend  the  rule  against  perpjtuities  and  be  void, 
■s  the  person*,  in  whose  favuiir  it  might  be  osercUed, 
might  not  be  bora  within  a  life  in  being  and  twenty- 
one  years. 

WAREiNoroN,  J.— Tbcqaestioa  is  whether  a  certain 
d'Scretionary  tnist  contained  in  the  will  of  John 
William  Blew  is  still  niercisable  or  not.  It  is  con- 
tended thit  the  trust  is  limited  to  the  life  of  W.  C.  A, 
Blew,  as  the  use  of  the  word  "wife"  shows  that 
the  ijowcr  was  only  to  be  exercised  during  his 
life,  and  not  after  his  de»th,  when  the  object  of  thi 
tiutt  could  not  be  prop  rly  so  described.  And 
the  uie  of  the  term  "widow,"  when  the  teitiit>r 
•peats  of  her  after  the  death  of  his  sou,  gives  support 
to  this  view.  I  think,  then,  that  on  the  comtruction 
of  the  will  the  truft  is  limited  to  the  life  of 
W,  C.  A,  Blew.  It  has,  however,  been  cont-nded 
that  if  that  view  is  not  correct,  and  if  the  truit  wa< 
not  so  limited,  it  is  void  for  remoteness,  I  think  it  is 
desirable  to  see  if  this  is  so  or  not.  First,  if  the  trust 
h  to  continue  beyond  the  life  of  W,  C.  A.  Blew,  for 
how  long  is  it  to  continue  Y  It  must  plainly  cootinua 
during  the  lives  of  all  his  children  and  the  life  of  the 
8 u rvi vo r  of  the m ,  If  a o ,  the  tru  ■  t  woi dd  be  exercisable 
80  lo  K  as  «uy  child  is  alive  ;  ihat  is,  during  the  life  of 
a  child  whose  life  mig^ht  last  more  than  twenty- one 
years  after  the  dsath  of  W.  C.  A.  Blew.  That  beiu^ 
80,  the  shwes  in  which  the  timi  should  be  distributed, 
and  the  persons  for  whose  benefit  the  trust  should  be 
etercised,  might  not  bo  ascertained  or  be  ascertainable 
until  mortf  than  twenty-one  years  after  the  death  of 
W.  G.  A.  Blew.  If,  then,  the  trust  is  not  confi  aed  to 
the  life  of  W.  C,  A.  Blew  it  would  seem  to  infringe 
the  rule  agaiost  perpetnitiej  So  far  I  have  dealt 
with  the  matter  independently  of  authort'y.  But 
I  ft'n  referred  to  In  re  Wiie,  which  is  an 
authority  dir*;tly  in  point,  and  which  is  against 
thi-i  vji^w.  In  tha^  case  it  wa.s  ocn tended  that  the 
ttu4t  for  miuntenance  was  separable  from  the  trust  of 
the  capital,  and  for  tha^  conteu'ion  the  eise  nf  Oood' 
iwy  V,  Ii(a-i  was  cited.  That  was  the  only  point  dealt 
with  by  North,  J.,  in  his  judgment.  The  question 
whether,  it  separable,  the  trunt  was  or  was  not 
nevBrtbelesa  void  for  remoteness  wag  not  discussed . 
Finding  that  the  trnst  for  laatntenanGe  was  separ- 
able the  learned  judgn  said  that  in  his  opinion 
the  trnst  was  good.  I  cannot  help  t) linking  that 
the  learned  judge  was  misled  by  5 he  head-note 
of  Uofiding  v.  Bead.  From  that  head-not*  it 
appeared  that  the  trust  for  mwntenance  was  the 
game  aa   that  which  we  have  beie,   bat  whoo  we 


look  at  the  will  itself   ai  quoted  in  the  bady  of 

the  report  it  appears  tbnt  the  tru*',  for  mvuteuancf 
wa^  to  pay  and  apply  the  rents,  ismes,  and  priliK 
(qu*lly  for  the  beuelit  of  the  children  of  the  4aught«i 
living  at  her  deceajie  until  the  youugaat  attained 
twenty-five  yea's.  That  wai,  t'jerefore,  siwplya  gift 
of  life  interests  to  each  of  the  childreu  in  equal  shsri-i 
until  the  youngest  attained  twenty-five  yeara.  Thi'i» 
was  BO  discretion  given  ai  to  the  application  of  th« 
fund,  and  there  wa^  obviously  nothing  infringing. 
the  rule  against  perpetuitieii.  The  Lords  Justice 
gave  no  rMsons  for  their  judgjientf.  I  cmno".  help 
thinking  that  North,  J.,  read  the  he«d-not«,  and  hal 
not  hia  attention  called  to  the  fcict  that  th$  qaestioti  of 
infriogemeut  of  the  rule  against  perpetuities  did  net 
arise  there.  The  Cj»s9  of /n  re  iraitvn  ii  unsatia factory, 
because  no  reasons  are  given  in  the  judgment,  nor  do 
we  know  what  piovtsioos  there  may  havd  bj«a  ia  tbn 
will  other  than  that  staged  in  the  note.  I  do  aot 
think  that  either  In  re  IVite  or  In  re  irat«(Mi  it  t 
satisfactory  caie  to  rely  upon.  I  mu>t  thefefon 
follow  my  own  vi<;w,  which  is  that  the  discsvitioiiary 
trust  is  void  for  reuioteneaa,  and  consei|tteutly  not 
now  eiercisihle,  and  thai  the  wl<l )w  and  nou  take  tlic 
property  absolutely. 

Solicitors.    Wiinj/ithi   it    Difw ;    Maniy   J    Stviit; 
Ffu'hjate  it  Cv. 


I 


K.  B,  Div.  J 

(Lord  Alveratone,  L.C.J. ,  and  J  Jan.  17. 

Eidl^y  and  DArling,  J  J.)      } 

Eex  1-.  LiCE^fsiNO  Justices  of  Cbesddis. 
A'x  park  Kay's  Atlas  Bbewexv  (Liuitxd).  (o.) 
Licensing  law—Jiiaticft — iJi'oi — lif/trtnce  of  rintuml  of 
licence  to  quarter  aeitiona — Lic^uting  jatfite  auiw- 
qntntly  appointed  to  tit  on  comprntntian  ntamiOtt— 
Renewal  uf  I i future  refttwi  —  Validity  (>f  order — 
Licenaiiig  Act,  1904  (4  Ed.  7,  e.  23).  s.  1,  tult-ttctita 
2 ;  ».  3,  aabiection  6. 

When  (hejusticet  of  a  Uetnting  dittrict  actinri  under 
etction  1,  iub-ieetioa  2,  f>/  the  Lietmimj  Ad,  lfl(M,  rrf<r  j 
(Ae  matter  of  the  renewal,  with  their  report  thereon,  to  ' 
quarter  seialont,  the  reference  to  quarter  letiioaa  it  not  in 
the   natnre  of  an   appeal     Therefore    although    in   « 
partii-utir  caw  a  Jiatiee  might  have  taken  iuch  an  aetit* 
part  as  a  member   of  the   tictnsing  committee  as  to  i* 
iiitlii/iMe,  on  the  ground  ofhiat,  to  ait  at  guarttr  Hiti«*i, , 
thtre  is  nothing  in  tlu:  Ad  to  prevent  him  taking  part  i*  j 
(As   tiihfrqntnt  proceediiigt,  since   the   rrport   to   quarter 
arssioiie   is  in  the  nature  of  a    motion   rather    than  a 
deciaivn. 

Rule  niai  calling  upon  the  justices  of  the  Gheshin 
County  L-censin^  Committee  (sitting  as  the  com- 
pcnsa*iou  authority  under  the  provisions  of  the 
Licensing  Act,  1904)  to  show  cause  why  a  writ  of 
cerliomri  should  not  issue  to  bring  up  atid  quash  an 
order  made  by  them  whereby  the  licence  of  tka 
Grapes  Inn,  Hyde,  bad  been  refused. 

Kay'a  Atlaa  Brewery  (Limited)  the  applioan'a,  TO* 
owners  of  the  Qrapps  Inn,  whioh  was  an  nnfflfteS 
beerhouse  and  was  also  licensed  for  the  sale  of  wina* 
The  facta  abortly  were  that  on  the  3nd  of  Hank, 
'  IHOj,  the  licensing  justioea  of  Hyde  referred  tk« 
question  of  the  renewal  of  the  Uceuoe  of  the  QtapM 
Inn  to  the  quarter  eeasions,  and  at  this  meeting  • 
Mr.  Black  well,  presided.  On  the  9th  of  June,  1906, 
the    licensing    committee    of    the    quarter 
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appointed  under  section  5  (2]  of  tbe  Licensing  Act, 
1904  (the  compensation  autnority),  met  on  the  9th  of 
June,  and,  subject  to  the  payment  of  compensation, 
refused  the  renewal  of  the  Uoenoe.  At  this  meeting 
Mr.  Blackwell,  who  was  also  one  of  the  licensing 
committee  of  the  quarter  sessions,  left  the  court  when 
they  retired  to  consider  their  decision,  and  returned 
into  oonrt  with  them  when  they  gave  it.  He  had 
heen  appointed  under  section  5  [a)  of  the  Licensing 
Act,  1904,  an  additional  member  of  the  licensing 
committee. 

Before  the  case  was  opened  before  the  compensation 
committee,  counsel  for  the  brewery  company  objected 
to  any  justice  who  had  sat  on  the  licensing  committee 
at  the  meeting  held  on  the  2nd  of  March  Kitting  and 
adjudicating  on  the  question  of  the  renewal  of  the 
licence  of  the  Grapes  Inn  hut  the  objection  was  over- 
ruled.  The  case  was  then  fatly  argued  and  the 
renewal  refused. 

Tbe  licensing  justices  were  duly  represented  by 
couQsel,  but  Hr.  Blackwell  ma'fe  an  affidavit  tba*:  he 
had  taken  no  part  in  instructing  him. 

This  rule  was  then  obtained  on  the  ground  that  the 
licansiDg  committee  was  improperly  constituted  by 
reason  of  Sir.  Blackwell's  being  disquah'fied  from 
sitting  snd  adjadicatiog  on  the  question  of  the 
renewal  of  the  licence  of  the  Grapes  lim, 

DanekwerU,  E.G.,  and  R,  M,  Montgomtry,  agfunst 
the  rule. — The  report  of  the  licensing  committee  is  in 
no  sense  a  judicial  sot ;  it  is  not  a  decision,  and  the 
proceedings  liefore  the  compensation  committee  are 
not  an  appeal.  Mr.  Blackwell  took  no  part  in 
instruoting  counsel  to  oppose  this  renewal.  The 
licensing  justices  of  Hyde  directed  their  derk  to 
instruct  counsel,  thus  making  themselves  re spondeiits. 
and  it  seemed  to  have  been  assumed  that  Mr.  Blackwell 
himself  was  a  respondent,  and  was,  therefore,  dis- 
qualified from  sitting,  whereas  his  affidavit  showed 
that  he  took  no  part  ia  the  iastructing  of  counsel  to 
oppose.  The  proceeding^  created  by  the  Licensing 
Act,  1904,  are  entirely  novel :  Rfx  v.  Tolhurtt,  53 
W.  R.  619.  [1905]  2  K.  B.  478,  and  the  cases  where 
the  quwtion  has. been  raised  of  the  propriety  of 
justices  sitting  at  quarter  sessions  to  review  their  own 
decisions  have  no  application.  In  the  old  courts  in 
banc  and  in  the  House  of  Lords,  for  instance,  there 
are  reported  cases  where  jud^s  have  taken  part  in 
appeals  from  their  own  decisions. 

Trmor  Lloyd  (S.  8.  Kay  with  him),  in  support  of 
the  rule. — The  principle  that  a  judge  cannot  sit  to 
hear  an  appeal  from,  his  own  decision  applies  here  to  a 
justice  who  has  taken  part  in  the  preliminary  proceed- 
iogs  under  section  1,  sub-section  2  ;  luid  Mr.  Blackwell 
mnst  be  taken  to  have  concurred  in  the  action  of  his 
brother  justices  in  instructing  counsel  to  appear.  It 
is  submitted  that  a  reference  to  quarter  sessions  is  in 
the  nature  of  an  appeal  in  judicial  or  ^uasi -judicial 
proceedings.  But  if  it  be  regarded  only  as  an  expres- 
sion of  opinion  that  the  question  of  renewal  should  be 
considered  on  grounds  other  than  those  with  which 
fhey  (the  licensing  justices)  can  deal,  a  juitice  who 
has  been  a  party  to  the  reference  is  debarred  from 
sitting  at  quarter  sessions,  because  by  section  1,  sub- 
section 2,  he  is  an  iaterested  person,  and  at  such  can 
appear  by  counsel  to  oppose  the  renewal.  All  the 
justices  were  respondents  to  this  appeal  ;  all  were 
represented  by  counsel  to  oppose,  although  any  one 
of  them  might  have  taken  no  part  in  instructing  him. 
There  ought  to  be  no  suspicion  of  bias,  and  the  fact 
that  Mr.  Blackwell  presided  at  a  meeting  of  the 
licensing  justices  when  it  was  decided  that  the  house 
was  not  necessary  for  the  requirements  of  the  neigh- 
boprbood  suggests  that .  he  was  strongly  biassed 
against  the  renewal  and  decided  to  be  present  when 


the  matter  came  up  before  the  compensation  com- 
mittee :  Rrg.  V.  Jutlictt  of  Hertfordthire,  [1845]  6  Q  B. 
753;  Allinton  v.  General  Council  of  Medical  Education, 
42  W.  R.  289,  [1894]  1  Q.  B,  750. 

Lord  Alvsbstonx,  L.C  J.— To  my  mind  this  case 
presents  very  onsiderable  difficulty,  and  though  I 
think  the  rule  ought  to  be  discharged,  I  am  by  no 
means  satisfied  that  the  case  is  so  plain  as  Mr. 
Danokwerts'  argument  would  imply.  Apart  from  the 
special  provisions  of  the  Act  there  is  a  good  deal 
which  might  properly  be  urged  in  favour  of  the  view 
that  a  gentleman  who  had  been  party  to  the  decision 
coma  to  by  the  licensing  authori^  to  refer  by  way  of 
report  the  question  of  the  renewal  of  a  particular 
licence  to  the  quarter  sessions  ought  not  to  sit  when 
tbe  question  of  that  report  whether  the  licence  should 
be  renewed  or  not  was  considered. 

Quite   apart   from   any   question   of   instruoting 
coiinsel,  the  position  of  Mr.  Blackwell  in  this  case 
was  very  nearly  that  of  those  justices  referred  to  by 
Mr.  Lloyd  who  could  not  sit  at  quarter  sessions.    My 
doubts  in  the  case  are  strengthened  by  Mr.  Danck- 
werts'  admission,  that  if  he  had  taken  any  part  in 
instructing  counsel  he  ought  not  to  have  tat.    If  this 
was  or  ought  to  be  regarded  as  in  the  niture  of  an 
appeal,  I  think  I  should  dbme  to  the  conclusion  that 
he  ought  not  to  sit.    But  when  the  statute  is  looked 
at  I  cannot  think  that  if  this  objection  was  intended 
to  operate  in  a  case  like  the  present  one,  that  the 
Act  would  have  been  framed  as  it  was.     [His  lordship 
read  section  1  (2)  of  the  Licensing  Act,  1904.]    The 
words  are  "  requires  consideration  on  grounds  other 
than  those  on  which  the  renewal   of  an    existing 
on-licence  can  be   refused   by  them."    As  I  have 
pointed  out  in  Tol hunt's  ease,  section  1,  sub-section 
2,  excludes  the  grounds  ou  which  the  justices  may 
act  judicially  as  members  of  the  lioensiog  authority 
and  refuse  a  renewal.    The  repeated  references  to  that 
case  seem  to  show  that  the  reasons  g^ven  for  that 
ju'^grment  were  confirmed  by  the  subsequent  discus- 
sion—namely,  that  where  a  question  is  raised  on  an 
application  for  a  renewal,  the  licensing  justices  must 
act — as  they  had  to  previously — on  sworn  evidence ; 
but  it  wai  pointed  out  that  the  amount  of  evidence 
which  might  be  sufficient  for  the  purpose  of  enabling 
the   justices   to   form  an   opinion,  might  be  very 
diifdrent  from  the  amount  necessary  if  they  had  to 
decide  judicially  whether  or  not  a  particular  licence 
should  be  reneiwed  or  refuted.    It  was  pointed  out 
that  evideace  of  the  character  of  the  district,  the 
locality  of  the  public-house,    and   the  number   of 
houses  might  be  sufficient  to  justify  making  a  report. 
I  only  mention  this  to  show  why  these  proceemngs 
ought  not  to  be  regairded  as  an  appeal.    This  is  a 
procedure  of  a  novel  kind,  a  preliminary  step  taken  by 
the  licensing  j  ndees  acting,  as  I  still  think,  in  a  judicial 
capacity,  but  still  only  embodying  their  own  view 
in  a  report  which  enables  the  quarter  sessions  to  act. 
Then  comrs  section  5   (5).    [EBs  lordship  read  the 
section.]    Now.  it  seems  to  me  that  if  it  had  been 
intended  to  prevent  tbe  members  of  the  licensing' 
justices  from  being  members  of  the  compensating 
auchority,  the  section  ought  to  have  gone  on  to  add, 
"not  being  a  member  of  the  licensing  committee  of 
the   justices,"    or    words   to    that    effect.      I    was 
impressed  by  an  observation  of  my  brother  Darh'ng, 
who  appreciated  the  point  early  in  the  case,  that  the 
borough  would  be  d-prived  of  the  advantage  of  send- 
ing to  quarter  se<sions  a  justice  who  had  considerable 
personal  knowledge  of  the  particular  case.    I  cannot 
help    thinking    that    the    connection    between    the 
licensing  justices  and  the    compensating   authority 
was  intended  by  the  liegislature  to  be  very  close, 
because    by  rule    11    there    was   to   be   a   meeting 


AH 


THE  WEEKLt  REl^ORTEB. 


IJfln«g,lflOB.1 


VoL  LIV. 


HlOE  COOKT. 


EBX  v.  JUBTIOBS  Ot  SOOTHAMPTOSr. 


HlOH  OOUKT. 


between  the    two  bodies  ;  but  if    all    tke  membera 
of  the  renewal  authority  were  members  of  the  com- 
pensating sutliority  there  need  not  he  this  preliminary 
meeting  at  all.     It  is    quite    plain,  therefore,    that 
the  compensating  authority  is  not  to  excltide  know- 
ledge it  has  acquired    as  membera    of  the  licensing 
authority.      That    does    «ot    hear    direotly    on    the 
appointment  of  a  pftrtiwilar  jiistiofl,  hut  it  supporta 
the  view  that  this  preliminary  report  was  put  before 
quarter    sesaiona   in   the   niitnro  of    a    motion,    and 
not    in    the    nature     of    a    decision    in     the    senie 
that    the    referrnce    to    quarter    sessions    waa    an 
appeal  from  that  decision.     There  was  another  point 
which  Mr.  Lloyd   priiyed  iu  aid — namely,  that  this 
gentleman  being  represented  by  counsel  as  one  of  the 
respondent  justices  coulJ  cot  therefore  sit  to  ad j  udi- 
cttte  on  the  rcp^irt.     I  think  tha^,  would  have  been  a 
good  objection  if  he  had  so  appeared  only  as  a  mem- 
ber of  the  committee  which  d>!ciied  to  repirt.     In  my 
opinion  tbe   words   "inaludiug  the  juaticea   of    the 
licensing  district"  merely  mean  that  those  justices 
should  have  a  lociit  atamli'  to  appear.    The  fact  that 
this  gentleman  was  a  member  of  tbe  committee,  it  he 
in  fact  took  no  part  in  appriinting  counsel  to  appeir  — 
if  he   did  not  in   fact  appear  himself   to   oppose — 
would,  in  my  opinion,  not  be  sufficient  to  disqu.alifj' 
him.     At  the   same  time  I  have  felt  the  diiKculty 
pressed  by  Mr.  L'oyd,  that  this  genttejn  »n  c  luld  have 
been  one  who  appeared,  and  was  one  of  the  body  who 
did  appear.     On  the  whole  I  h^ive  come  to  the  con- 
clusion that  this  does  not  oonatitute  a  valid  objection 
to  his  sitting  and  acting  as  he  did,  and  therefore  the 
rule  must  be  discharged. 

E1DI.KT,  J. — I  am  of  the  aame  opinion.  I  canfess 
that  I  do  not  feel  ppfsaed  wirh  the  difti'ultiea  which 
the  Lord  Chief  Justice  has  referred  ta.  The  action  of 
the  justices  under  section  1  (2)  is  not  such  a  deciaion 
against  anyone  aa  to  disentitle  one  of  the  justices 
who  was  a  piiTty  to  it  from  apj tearing  when  the 
matter  came  before  the  compensatmg  committee,  since 
the  proceeding!  before  them  were  not  in  the  nature 
of  an  appeal. 

Daeliko,  J, — I  agree.  I  too  have  leas  difficulty 
than  had  the  Lord  Chief  Justice  iu  coming  to  the 
conclusion  that  his  decision  is  tbe  right  one  in  th'a 
case. 

Jiiite  ditcharijed. 

Solicitors  for  the  justices,  Philpd  tt  MorrelL 

Solioitora  for  the  brewery  company,  Sharps,  Parker, 
A  Co.,  for  Frederick  Knowtei,  Hyde. 


JaD.  1' 


K,  B.  Div.  \ 

(Lord  Alverstone,   L,G.J.,    and  > 

Eidley  and  Darling,  JJ.)        J 

Hex  v.  Ju8TitrE3  of  SouTirAMPTOir, 
ExfMTte  Ca&OY.  (a.) 

Lketuing  hiio— Jubilees — R-'nniml  of  Ufmtt — Rtpnrt^ 

Pfoeeedinga  bf/ore  ei>m})eniution   ^ommitke—Jadi-^ial 

proerrdhirfs  —  Jnriidkiion  to  ttate  a  out — ifceiiinjf 

Ad.  190-i  (4  Ed.  7,  c.  23),  u.  1  (2),  5  (2). 

Whtre   Iht,  qiti-etioit  0/  tkn  rtneiiml  0/  a  lieenee  h 

rf/erred  to  qiutrier  erttinnt   under  seetiim  1  (2)  n/  the 

Lieeatiiig  At^,    1904,    ihi    priicerdingt   bffore   quarter 

acstiiint  or  be/ore  the  cntamittee  appointed  by  the  quarlrr 

stteiom  under  teetioa  S  (2)  0/  the  Act  are  judicial  pro- 

Cf«(l(n3«,  and  the  jattiee*  htve  poumr  to  itate  a  auefar 

the  opinion  of  the  High  Court, 

(er.)  Reported  by  EftSKivi  BxiD,  Elaq.)  6arri«tw- 
at-Law. 


Morgan  e.  Aylesford  Justioos,  [1908]  1  K.  B.  187, 
txplained. 

In  this  case  a  rule  ntVi  had  been  obtained  caHing 
up  in  the  justices  of  the  ooanty  of  Southampton, 
acting  as  a  committee  duly  appoiuted  under  thi 
Licensing  Act,  1904,  and  the  rules  mada  thereuud-r. 
to  show  cauae  why  a  writ  of  mandamut  should  O'H 
isiue  commanding  them  to  hear  uid  determine  tlis 
matter  of  an  applicati  m  by  one  Cardy  to  staw  a 
special  case. 

The  following  facts  appeared  from  ao  afli  lawt  of 
the  applicant's  solicitor : 

On  the  27th  of  February,  1905,  application  vew%  ntade 
to  the  licensiug  justices  of  tbe  SouttiamptDn  divirioo 
of  the  county  on  behalf  of  Cardy,  the  teaant  of  the 
Yew  Tree  Inn,  for  the  renewal  of  his  "on"  b«t 
licence.  The  application  wa%  referred  by  tbf  juitioes 
to  quarter  aessions  under  the  Licensing  Act,  19<H, 
a.  I,  Tha  only  ground  of  objection  w»»  one 
served  by  the  clerk  to  the  justices  of  the  Sjnthampton 
Petty  Sessional  Division,  which  stated  that  tbe 
renewal  would  be  opposed  "on  the  ground  of 
redundancy." 

It  was  contended  before  quarter  seasiona  on  beh* 
of  the  applicant  that  this  ground  was  unintelligih 
and  hal  for  uu  certainty,   and  did  not   conttitntc 
valid  or  legal  objection;  trat  the  quarter  sessiims  hddl 
that  the  ohjeotion  was  snfficient  in  point  of  law.    At 
quarter  sessions  general  evidence  wits  given  as  to  tie 
pojiulation,  and  the  number  of  licensed  houacvs  and  thfflr 
position,   but  it  was  contended  that  there  was  not 
sufficient  evidence  to  differentiate  the  Yew  Tree  Ion 
from  other  licensed  houses  in  the  dialriut,  in  aoMre- 
ance  with  Rivtn.  v.  S'tathamjiton  Jtttticet,  o'2  W.  E. 
574.  [190.3]  1  K.  B.  4;!0,  and  that  t»jey  were  thewfof* 
not  entitled  to  deprive  the  applicant  of  hi»  lioeocs. 

Counsel  for  the  applicant  thereupon  applied  for  § 
apeclal  case  on  the  point  that  the  groTind  of  objection 
was  nnintelligfible  anil  bad  for  uncertMnty,  but  tii; 
quarter  ecasims  refused  the  apphc»tion  for  a  (p«i*l 
case,  ho!  dill 

This: 

Dtd^e 
A  survey 
from  the  1 
commissions  < 
with  judicial  1 
lion  increased 
under  the  powers  vested  in  them  by  the  Act  of  IfW 
cannot  eieroise  judicial  functions,  and  therefore  can- 
not state  a  special  case ;  tinj.  v.  Sutton  CMJitU, 
L.  B.  9  Q  B.,  at  p.  loo ;  B^g.  v.  Ohantrdl,  23  W.  B. 
708,  L.  K.  10.  Q.  B  587;  WaUal!  Oinnmn  t.  iofl** 
and  North-Watern  Railway  Co.,  27  W.  R.  189,  4  Ap^ 
Cas.,  at  p  30 ;  Boulter  v.  Kent  Jutticti,  46  W.  K.  IH, 
[1897]  A,  C.  5o6. 

Pitkford,  K.C.  {Tempi'  Coxitis  with  him),  in  mppwl 
of  the  rule,— Quarter  aesfiona  has  now  the  saais  pow« 
to  state  a  case  when  it  is  sitting  as  the  compeniatiav 
authority  as  when  it  ia  sitting  as  an  appeal  court, 
because  the  compensation  committee  HtMid_  in  uw 
position  of  the  quarter  aesaions,  and  the  new  jmirfw' 
tion  must  be  exercised  in  accordance  with  the  p"Hff»l 
powers  which  belong  to  the  quarter  aessions :  Diif' 
oif,  6  Q.  B,  D  ,  at  pp. 450,  4)1.  Quarter  aeaeiont  hM 
jurisdiction  to  atate  a  apecial  case,  and  this  oonrt  m 
Morgan  V.  Agle'/ord  Juttitei.  [1906]  1  K.  %  W- 
considered  a  apecial  case  stated  by  thoae  jaatJca,  biii 
the  question  of  juriadiotion  was  not  raised.  [He  *•• 
B^opiied  ] 

Lord  Alvbrstobb,  L.C.J. —I  express  no  opiirioflij 
to  the  circumstances  in  which  the  quart ar  s«MMOi 
ought  tu  state  a  upecial  case,  but  the  justices  hatl 
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decided  that  they  conld  not  entertain  the  application 
made  to  them  to  do  bo  here  simply  on  the  groimd  that 
they  had  no  jurisdiction.  Tbe  question,  uierefore,  is 
whether  such  tribunal,  when  it  is  dealing  with  the 
qneetion  of  renewal  under  the  Licensing  Act,  1901, 
posseises  the  power  to  state  a  case.  I  think,  assumiog 
that  the  body  which  acted  was  acting  judicially,  the 
matter  scarcely  admits  of  argument,  for  it  has  long 
been  recognized  that  if  an  order  is  made  which  is  a 
"speaking"  order  and  a  final  order,  then  the  King's 
Bench  Division  can  look  at  the  whole  of  the  order  and 
■ay  whether  it  ought  to  stand  or  ought  to  be  quashed, 
though,  since  Reg.  v.  Sutton  Ooldfield,  which  was 
decided  aa  long  ago  as  1873,  it  has  never  been  doubted 
that  the  King's  Bench  Division  would  not  entertain 
special  cases  where  there  would  not  be  a  final  result 
and  order,  depending  on  the  view  the  court  took  of  the 
special  case.  We  have,  therefore,  to  decide  whether 
the  committee  of  quarter  sessions,  acting  under  the 
Act  of  1904,  is  givin  g  a  judicial  decision  or  not.  It  was 
said  that  they  were  in  the  x>osition  of  licensing  justices, 
and  therefore  the  reasoning  in  Boulter's  case  applied, 
and  their,  decision  ought  not  to  be  regarded  as  the 
proceeding  of  a  court  or  a  judicial  proceeding.  For 
myself,  I  think  that  view  is  too  narrow.  The  Act  of 
1901  limits  the  grounds  on  which  the  licensing  justices 
can  refuse  to  renew  to  certain  specified  grounds,  but 
it  provides  that  where  they  are  of  opinion  that  the 
question  of  the  renewal  of  a  particular  licence  required 
consideration  on  other  grounds,  they  should  refer  the 
matter  to  quarter  sessions.  I  think  that  shows  that 
the  proceedings  before  the  quarter  sessions  are  in  the 
natue  of  a  judicial  proceeding.  The  matter  is  to  be 
entertained  by  quarter  sessions,  and  although  I  do 
not  attach  great  importance  to  a  definition  section, 
it  is  dear  that  the  body  referred  to  by  the  Act 
as  "  the  quarter  sessions "  is  the  court  of  quarter 
sessions  (section  9  (4)  of  the  Act).  That  is  not 
conclusive,  becanse  there  might  have  been  in  the 
Act  other  language  showing  that  the  quarter 
sessions  were  not  acting  in  a  judicial  capacity. 
Section  5,  however,  seems  to  show  that  the  com- 
mittee are  exercising  the  powers  of  quarter  sessions, 
and  the  conclusion  I  have  come  to  is  that  upon  such  an 
inquiry  it  is  a  case  of  new  jtirisdiction  g^ven  to  a 
court  to  act  through  a  committee  of  the  members,  and 
the  principle  laid  down  by  Lord  Justice  James  in 
Dale'*  ease,  at  pp.  450,  451,  that  where  a  new  juris- 
diction is  given  to  an  existing  court  it  is  to  be  exer- 
cised in  accordance  with  its  general  rules  and  powers, 
is  one  to  which  effect  ought  to  be  given.  It  follows, 
therefore,  that,  subject  to  the  exercise  of  their  discre- 
tion— a  discretion  with  which  this  court  would  not 
interfere — they  have  power  to  state  a  special  case  or 
to  frame  their  order  stating  such  facts  as  would  make 
it  a  "  speaking  "  order,  and  thus  enable  this  court  to 
look  into  it  and  see  whether  it  was  a  good  or  a  bad 
order. 
The  mle  must  be  made  absolute. 

BoDLST,  J.,  concurred. 

DASLmo,  J.,  gave  judgment  to  the  same  efliect. 


depart  from  that  practice  which  was  recognized  in 
the  Sutton  Coldfield  case.  The  fact  is  we  g^ve  judg- 
ment on  the  assumption  that  there  was  one.  I  do  not 
say  whether  there  was  or  was  not. 

Solicitors  for  the  prosecutor,  SpeecMy  <k  Co.,  for 
Charles  Lamport,  Southampton. 

Solicitors  against  tbe  rule,  bobbins,  Billing,  &  Co., 
tot  H.  Barber,  Winchester. 


March  20. 


Bule  made  dbtolule. 

Lord  ALVXRSTOirB,  L.O.J. — I  wish  to  say  a  word 
about  the  case  of  Morgan  T.  Ayhsford  Justices.  The 
point  that  no  special  case  could  be  stated  was  not  raise  1 
m  that  case,  and  of  course,  so  far  as  the  question  of 
inrisdiotion  is  concerned,  this  decision  governs  that, 
but  it  may  be  that  in  that  case  there  was  no  final 
order,  I  do  not  know  how  that  was,  but  it  must  not  be 
taken  that  in  Morgan  v.  Aylet/ord  Justices  we  meant 
to  decide  any  point  inconsistent  with  the  general  rule, 
that  we  do  not  entertain  a  special  case  where  there  is 
not  a  final  order.    We  did  net  in  any  way  intend  to 


l^ouse  of  lo()0. 

From  C.  A.  ) 
(England).    J 

WlLUAHS  V,  NOETHS*  NAVIGATIOH  COLUBBIXS 

(Limitbd).  (o.) 

MasUir  and  servant — Employers'  liability — Wages^ 
Deductions— Stt-off^ Sum  payable  undtr  magistratt^s 
order— Truck  Act,  1831  (1  <fe  2  Will.  4,  c.  37),  ».  3. 

Section  3  o/  the  Truck  Act,  1831,  prohibit*  an 
employer  deducting  from  the  wage*  earned  by  a  teorkman 
any  sum  of  money  {otlter  than  medical  attendance,  die, 
under  section*  23  and  24),  even  if  such  money  ii  due 
and  payable  to  the  employer  under  an  order  of  a  court 
of  competent  jurisdiction. 

Decision  of  ih*  Oourt  of  Appeal,  52  W.  B,  564, 
[1904]  2  K.  B.  44,  reverted. 

Appeal  from  an  order  of  the  Court  of  Appeal 
(Collins,  U.B.,  and  Bomer  and  Mathew,  L.JJ.) 
(reported  52  W.  B.  564,  [1904]  2  E.  B.  41),  reversing 
that  of  Bncknill,  J. 

The  appellants  were  six  workmen  who  were  in  the 
employment  of  the  respondent  colliery  company. 

&  Decemb'-r,  1903,  the  appellants,  in  breach  of 
their  contract  of  employment,  absented  themselves 
from  work  without  leave  and  without  having  given 
notice. 

The  respondent  company  therenpon  proceeded 
against  them  under  section  4  of  the  Employers  and 
Workmen  Act,  1875,  and  on  the  16th  of  January, 
1904,  an  order  was  made  on  each  of  the  appdlants  to 
pay  to  the  respondents  30s.,  the  money  to  be  payable 
in  three  fortnightly  instalments  of  lOs.  each,  and  on 
the  dates  of  the  fortnightly  ooUiery  pay  days.  In 
paying  the  appellants  their  wages  the  company 
deducted  the  sum  of  10s.  in  each  case. 

The  workmen  brought  this  action  to  recover  the 
sums  of  10s.  so  deducted,  and  claimed  a  declaration 
that  such  deduction  was  illegal  under  the  Truck  Act, 
1831,  and  an  injunction  as  to  future  deductions. 

An  application  was  made  at  chambers  for  an 
injunction  to  restrain  the  respondent  company  from 
making  any  similar  dedaotions  until  the  mil  of  the 
ao'ien. 

Bncknill,  J.,  granted  an  intirim  injunction. 

The  company  appealed,  and  it  was  agreed  to  treat 
the  application  as  the  trial  of  the  action,  and  a  declara- 
tion was  alone  sought. 

The  Court  of  Appeal  considered  the  colliery  company 
were  justified  in  deducting  the  10s. 

The  workmen  appealed. 

S.  T.  Evan*,  K.C.,  and  Bailhaehe  (J.  Sankey  with 
them),  for  the  appellants. — The  deduction  was  a 
violation  of  section  3  of  the  Truck  Act,  1831.  There 
is  no  authority  against  the  appellants  for  a  dednc- 
tion  such  as  this.    Bowen,  L.J.,  in  Hewlett  v.  Allen, 


(a.)  Beportvdby  0. 
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41  W.  H.  197,  [1892]  2  Q,  B.  662,  said:  "Paymont 
OO  »ccoimt  will  not  do."  In  Chaumef  ^.  Cum  mini, 
8  Q.  B.  311.  and  Archtr  v.  Jama,  10  W.  E.  489, 
2  B.  &  6.  Ctl,  deductions  (whioli  have  since  been 
dilftllowed  by  statate)  were  permitted,  bat  it  was  a 
seceuary  method  for  ascertaining  what  the  wages 
were.  Certain  deductions  are  allowed  by  section  U3, 
but  they  do  not  apply  in  the  present  case :  and 
must  be  the  subject  of  a  written  contrdct;  Fitlur 
T.  Llynvi  Ooal  and  Irun  Co.,  17  W.  E.  1 123.  L.  11.  4 
C.  P. '752  ;  Ex  parte  Cuoper,  26  Ch.  D.  693,  3.3  W.  E. 
Dig.  23  ;  Lamb  v,  Orfa(  NoTthtrn  Rttilwatf,  39  W.  B. 
475,  [1S91]  2  Q,  B.  281  ;  SmiiK  v.  Walton,  3  C.  P.  D. 
109,  26  W.  K,  Dig.  140;  Willis  y.  Thorp,  23  W.  E. 
730,  L.  fi.  10  Q.  B.  383— a  case  under  the  Hosiery 
Manufacture  (Wages)  Act,  187-1. 

Bankea,  K.C.,  and  Luih,  K.C.  (A.  J.  Athton  with 
them),  for  the  respondent!!. — ^The  Truck  Act,  1831,  and 
the  amenijing  Acts  deal  only  with  the  mode  of  pay- 
ment. The  Act  requires  that  wh«u  the  wages  are 
ascertftined  they  ahall  bo  paid  in  cciin.  The  words  of 
Bo  wen,  L.J.,  quoted  for  the  appellants  are  notadTerae 
to  the  ri>spondeiita.  This  is  a  case  of  lawful  set-off. 
In  Heii:hU  V,  Allen  in  the  House  of  Lords  both  the 
Lord  Herschell,  L.C,  and  Lord  Watson  declare  eet- 
off^when  not  expressly  prohibited  by  the  statute — to 
be  lawful  (42  W.  E.  670,  [1891]  A.  C.  383),  In  an 
action  for  wages  the  respot. dents  would  be  sticcessfol 
in  a  counter-claim  for  these  deduct) one, 

S.  T.  £i-an»,  E.G.,  replied. 

Thz  House  took  time  tor  consideration. 

Lord  LoEEBUKS',  L.C. — I  do  not  propose  to  enter 
upon  a  oousideration  of  the  authorities  that  were  cited 
to  us  in  the  course  of  the  argument,  or  dealt  with  in 
the  Oourt  of  Appeal,  as  I  understaad  that  my  noble 
and  learned  friend  Lord  Davey  intends  to  refer  to 
them ;  but  I  have  come  to  the  conclusion  that  the 
judgment  appeale  1  from  ought  to  be  reversed,  and  a 
dwdanttion  g^iven  in  the  sense  asked  for  by  the  plain- 
tiffs. The  facts  of  this  case  lie  in  the  narrowest 
compass. 

Certain  workmen  in  the  service  of  the  defendant 
company  were  entitled  to  wages  payable  on  the  30th 
of  January,  1904.  A  fortnight  earlier  each  of  them 
had  bei-n  ordered  by  magistrates  in  petty  sessions  to 
pay  a  fine  to  the  defendant  company,  of  which  lOa. 
was  due  on  the  aOth  of  January,  On  that  date  the 
defendant  company  made  out  an  aocomit  with  each 
of  them,  in  wbidi,  apart  from  other  items  which  were 
not  complained  of,  the  sum  of  10s.  for  the  fines  was 
deducted  from  the  wages,  and  the  balance  alone  was 
paid.  In  the  case  of  the  plaiotiif  Jacob  Wdliams. 
whose  case  is  typical  of  tJie  rest,  he  had  earned 
£3  13s.  2d.,  and  received  £3  2s.,  the  difference  con- 
sisted of  an  ngreed  deduction  of  la.  2d.  for  doctor 
and  the  10s.  fine,  which  was  not  agreed. 

Upon  this  the  workmen  commenced  an  action  foi 
damages  and  an  inj  auction  and  a  declaration  that  the 
deduction  of  the  10a.  was  illegal.  After  some  discus- 
uon  it  was  agreed  in  the  Court  of  Appeal  that  the 
relief  sought  should  be  limited  to  a  declaration,  and 
on  that  footing  the  caee  came  here. 

The  question  is  whether  the  employers,  when  they 
pud  the  wages  on  the  ^Oth  of  Jauunry.  were  in  law 
bound  to  pay  in  coin  the  total  sum  duo  for  wages,  or 
were  entitled  in  law  to  deduct  10s.  due  from  the 
workmen  to_  the  emnioyera,  and  pay  merely  the 
bjlanoe  in  coin. 

This  turns  upon  the  true  oonstructiLn  of  section  3 
of  the  Truck  Act,  1831.  Now  I  find  in  that  section 
an  explicit  enactment  that  "the  entire  amount  of 
the  wages  earned  by  or  payable  to  a  workman '' 
shall  be   "actually  paid"  to  Mm   in   the   current 


coin  of  this  realm,  "and  not  otherwise."  The 
section  does  not  siy  when  it  is  to  be  paid,  fcr 
the  common  law  wiU  settle  that  as  soon  as  the  agree- 
ment of  service  is  ascertiiined.  The  section  does  saj 
that  when  paid  it  shall  be  paid  in  coin  of  the  realin. 
and  not  otherwise.  I  cannot  think  this  tneaos  tiu: 
it  shall  be  paid  as  to  part  in  coin  and  aa  to  the 
remainder  in  account. 

Out  attention  was  directed  in  argument  to  the  word 
'<  payable '' ;  we  were  invited  to  hold  that  the  ohtigs- 
tiou  to  pay  in  coin  applied  only  to  the  entire  amount 
of  wages  payable  after  deducting  crosx-clainos.  la 
this  eaae  it  was  argued  only  £3  28.  was  p»yable, 
because,  on  slriktng  an  account,  that  was  the  balano* 
due, 

_A  reierence  to  section  23  shews  conclusively  to  my 
mind  that  this  would  be  a  wrong  interpretation  em 
if  the  langoage  of  the  Act  admitted  of  it. 

Section  2,i  provides,  with  elaborate  care,  ami  under 
strict  safeguards,  the  cases  in  which  debts  due  from 
the  workman  may  be  ded acted  from  the  wai^ea  do* 
to  the  workman  when  the  employer  is  paying  the 
wages.  These  provisions  would  ba  wholly  ob- 
necessary  if  an  employer  were  already  authoruad  bf 
section  3  to  deduct  anything  that  the  workman  owed 
him  and  to  pay  him  in  coin  nter«ly  bis  balanoe. 

The    word   "  payable "  may  have    been    inserted 
because  otherwise  the  law  could  have  been  evaded  by 
making  wages  payable  in  advance,  before  they 
been  earned.      Or  it  may  have  been  inserted  beoaa 
there  might  be  deductions  authorized  by  section 
which  would  not  diminish    the  wages  euntd, 
would  dioiioish  the  sum  payable  for  wages.   Howev 
that  may  be,  it  appeira  to  me  clear  that  an  obligatia 
rests  upon  the  employer  under  the  Truck  Act,  IS3| 
s.  3,  to  pay  in  coin  (for  we  are  not  concerned 
bank-notes  in  this  case)  all  the  money  payable 
wages ;  and  that  in  ascertaining  how  much  Is  P*7kI> 
as  wages  he  can  subtriict  nothing  except  the  deda 
tions    eipressly    sanctioned    by   eecition    23.       Til 
deduction  of    10s.   for    fines  was  therefore 
present  case  illegal , 

Mr.  Lush  argued  that  this  construction  would  1 
very  anomalous.  He  urged  that  if  the  employer 
not  pay  the  wages  at  all,  and  were  sued,  be  won 
be  entitled  ihen  to  set  off  in  tbc  action  aoytbing  da 
to  him  except  such  sums  as  fall  within  the  prohibitio 
of  section  o.  It  would  be  strange,  snid  Mr.  Lush,  i 
an  employer  could,  by  breaking  his  contract 
forcing  litigation,  obtain  an  advantage  denied  to  him^ 
if  he  fulfilled  his  contract.  No  doubt  this  would  be 
an  anomaly,  as  are  the  T:uck  Acts  tliemselres  and 
some  of  the  Aots  which  interfere  in  a  limited  degree 
with  freedom  of  contract.  It  is  necessary  to  distio- 
guish  between  the  clauses  of  the  Act  relating  to  set-off 
in  an  action  and  that  relatiug  to  stoppage  or  deduction 
when  the  wages  are  paid.  Possibly  the  L  gislainn 
thought  a  court  might  be  trusted  to  strike  a  balance 
in  the  rare  cases  where  the  dispute  came  into  court, 
but  that  the  vast  multitude  of  weekly  or  other  pay- 
ments which  never  come  near  a  court  ought  to  o« 
regulated  by  a  simple  and  wholesome  rule — namely. 
that  they  should  be  paid  wholly  in  coin  sava  for 
certain  carefully  specified  exceptions.  This  is,  hosr- 
ever,  a  mere  conjecture.  It  is  enough  to  say  that, 
assuming  the  Act  of  Parliament  baa  so  provided,  the 
fact  thiit  the  provision  is  anomalous  does  not  pcsmit 
us  to  disrpgard  »he  plain  meaning  of  the  woras  ui«d. 

Accordingly  I  advise  your  Lordships  to  wnae 
the  judgment  of  the  Court  of  Appeal,  and  to  restore 
that  of  Mr.  Justice  Bucknill. 

Lord   Mackaqhten    said   that   he   had  bad  tli« 
opportunity  of  reading  the  Lord  Ohanoel]or*s  judg 
ment,  and  entirely  agreed  with  it. 


Vol.  tjr. 
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Xjord  I>ATST. — I  agree  yriih  the  judgment  of  my 
noUe  and.  learned  friend  on  the  woolsMik,  and  with 
th«  reasons  which  he  hag  given  for  his  judgment. 
The  learned  judges  in  the  Court  of  Appieal  rested 
their    decision   mainly  on  the  ground   that  it  was 
neither    an  offence,  nor  a  violation  of  the  statute,  to 
gWe  efiEeot  to  a  legal  right  of  set- off.    Set-off  in  an 
aotion  I  understand.     It  is  a  right  given  by  statute 
to  a  naan  who  is  sued  for  a  sum  of  money  to  defend 
himself  hy  claiming  a  debt  due  to  himself  from  the 
plaintiff  in  satisfaction  or  reduction  of  the  debt  for 
which   he  is  sued.    But  a  set-off  outside  the  court 
meani  nothing  more  than  a  claim  of  deduction  and 
retention,  and  the  question  comes  to  be  whether  the 
deduction  of  a  cross-debt  which  might  be  the  subject 
of  a  set-off  in  an  action  is  a  legitimate  deduction,  or 
whether    the    express    enactment    that    the    entire 
amcant  of  the  wages  shall  be  actually  paid  in  current 
coin  can  be  so  quEklifled.     I  agpree  with  my  noble  and 
learned  friend  that  there  can  be  but  one  answer  to 
that  question.    By  section  23  certain  deductions  are 
pernutted  to  be  made,  or,  to  use  the  language  of  the 
marginal  note,  "particular  exceptions  to  the  gener- 
ality of  the  law"  are  made  imder  strictly  defined 
conditions,  and  no  other  deductions  or  particular 
exceptions  are,  in  my  opinion,  authorized. 

The  learned  counsel  for  the  respondents  argued 
that   the   employer  was  not  bound  by  the  Act  to 
pay   in    full,    and    that   non-payment  was    not  an 
offence  nnder  the  Act.    Be  it  so ;  but  this  was  not 
a  case  of  non-payment  or  repudiation  by  the  master 
of  his  debt,  but  of  retention  of  a  part  of  the  work- 
man's admitted  wages  in  payment  of  a  debt  to  the 
master,  and  was  in^nded  to  be  payment  or  satisfac- 
tion pro  tanty  of  the  workman's  wages.    Bowen,  L. J., 
stated  the  exact  point  in  Hewlttt  v.   Allen,  when, 
commenting   on   tiie   third    sectioo,    he   said   that 
payment  on  account  would  not  do,  and  that  the 
employer  cannot  for  the  purpose  of  compliance  with 
tbe  statute  be  both  payer  and  payee ;  while,  on  the 
other  hand,  he  held  that  set-off  m  an  action  was  only 
prohilnted  in  the  cases  mentioned  in  section  5.    It  is 
sufBoient  to  look  at  the  account  printed  on  p.  10  of 
the  appendix,  which  was    handed    to    one    of    the 
appellants,  to  see  that  this  is  nothing  more  than 
payment  on  account,  which  I  agree  with  the  Lord 
Justice  will  not  do.    I  will  only  add  that  I  can  see 
▼ery  good  reasons  why  the  Legislature  should  not 
allow  a  deduction  to  be  made  by  the  employer  him- 
self, although  it  might  be  the  subject  of  set-off  in  an 
action,  where  the  amount  and  propriety  of  it  could  be 
impartially  investigated. 

Mr.  liush  boldly  said  that  there  was  a  dear  and 
consistent    course    of    authority   in    favour    of    the 
respondents,  and  it  was  too  late  for  this  House  to 
revert  to  the  views  of  the  appellants.    The  exact  con- 
trary of  this  statement  appears  to  me  to  be  nearer  the 
truth.     Not  a  single  one  of  the  numerous  cases  which 
ware  cited,  in  my  opinion,  supports  the  argument  of 
the  resimndents,  and  a  good  deal  is  to  be  found  in  the 
judgments  of  the  learned  judges  which  is  against 
them.     In  Chaioner  t.  Cutnmint  the  plaintiff  was  pre- 
sumed to  have  contracted  upon  the  usual  and  well- 
known  terms  in  the  trade,  and  certain  customary 
deductions  which  had  been  made  from  his  nominal 
wages  were  held  not  to  be  in  the  nature  of  payment 
at  all,  but  the  mode  of  calculating  and  ascertaining 
the  actual  amount  of  his  wages.    ./lrcA«rv.  t/bmes  was 
a  similar  case,  and  was  deoi&d  in  the  first  inattmce  on 
(he  authority   of   Chaumer  v.   Cummint.      In   the 
Bxdieqaer  Chamber  three  judges  held  that  Chaioner 
y,  Cummins  was  wrongly  ded&d ;   and  three  other 
judges,  on  the  other  hand,  approved  the  declrion, 
and    held     that    the    deductions    in    question    in 
the  case  before  them  were  in  the  same  category. 


and  were  an  element  only  in  calculating  the 
true  amount  of  the  workman's  wag^.  But 
there  is  not  a  word  in  any  of  the  judgments  which 
supports  the  contention  tiiat,  where  i£e  amount  of 
the  wages  is  ascertained,  the  employer  can  discbarge 
himself  by  set-off  or  payment  on  account.  In  PUhr 
V.  Llynvi  Coal  and  Iron  Co.  it  was  only  decided  tiiat 
deductions  of  the  character  authorized  by  section  23 
could  not  be  made  unless  there  was  a  oontraot  in 
writing  as  required  by  the  section.  In  Smith  v. 
Walton,  the  workman  having  damaged  a  piece  of 
cloth  through  negligent  workmanship,  the  employer 
delivered  to  him  the  damaged  doth  and  deducted 
from  his  wages  the  value  placed  by  the  employer  on 
the  doth.  The  question  arose  on  an  information 
against  the  employer  for  making  an  illegal  payment. 
The  court  reversed  the  decision  of  the  magistrates, 
who  refused  to  convict,  lindley,  L.J.,  saying  that 
whether  there  was  a  payment  in  gocds  or  a  set-off, 
the  respondent  had  infnnged  the  Act.  The  decision 
in  Ex  parte  Cooper,  has  no  bearing  on  the  case  before 
the  House.  Lamb  v.  Great  Northern  Railway  was  a 
decision  on  the  amending  Act,  1887,  but  the  judg- 
ment of  A.  L.  Smith,  J.,  contains  dxeta  on  the  con- 
struction of  sections  2,  3,  4,  and  23  of  the  Truck  Act 
of  1831,  which  are  in  tiie  appdlants'  favour.  The 
judgment  of  Bowen,  L.J.,  in  Hewlett  y.  Allen  has 
alrMdy  been  referred  to.  That  case,  however,  was 
dedded  on  the  ground  that  the  plaintiff  had  author- 
ized and  directed  certain  payments  to  be  made  by  the 
employer  on  her  behalf,  and  the  decision  was  con> 
firmed  in  this  House  on  the  same  ground. 

The  writ  in  this  action  claimed  payment  to  each  of 
the  appellants  of  the  sum  of  10a.  deducted  by  the 
respondents.  In  the  court  of  appeal,  by  soma 
arrangement  between  the  parties,  the  appellants  con- 
fined their  claim  to  a  declaration  that  such  deduction 
was  illegaL  The  Master  of  the  Rolls  expressed  some 
doubt  wnether  the  Court  ought  to  entertain  a  suit  for 
a  dedaration  not  ancillary  to  the  putting  in  suit  of 
any  legal  right.  I  share  that  doubt ;  but  as  the 
case  has  been  fully  argued  and  both  parties  appear  to 
desire  the  decision  of  the  House  upon  it,  I  am  not 
disposed  to  say  more.  I  am  of  opinion  that  the  order 
appended  from  ^ould  be  reversed,  and,  the  appellants 
and  respondents  having  consented  to  the  hearing  in 
the  Court  of  Appeal  bemg  taken  as  the  trial  of  the 
action,  that  it  be  declared  that  the  deduction  by  the 
respondents  on  the  30th  of  January,  1904,  of  the  sum 
of  10s.  from  the  wages  due  to  the  appellants  respec- 
tively from  the  respondents  at  that  date,  was  nn- 
auttiorized  and  illegal,  and  that  it  be  ordered  that  the 
respondents  pay  to  the  plaintiffs  their  costs  of  this 
suit,  induding  the  costs  of  the  appeal  to  the  Court  of 
Appeal,  w>d  also  the  costs  of  this  appeal. 

Lord  BoBEBTSOir. — ^I  concur  in  the  judgment  about 
to  be  delivered  by  Lord  Atkinson,  which  I  have  had 
the  opportunity  of  reading. 

Lord  ATKnrsoN. — In  this  case,  in  which  by  the 
agpreement  of  the  parties,  arrived  at  in  the  Court  of 
Appeal,  the  relief  claimed  is  limited  ti  a  dedaration 
that  a  sum  of  10s.  was  improperly  deducted  by  the 
defendants  from  the  wsg^  of  certain  workmen 
employed  in  their  service,  the  question  for  decision 
turns  upon  the  construction  of  the  third  section  of  the 
Truck  Act  of  1831.  The  case  of  Jacob  Williams,  the 
plaintiff,  is  typical  of  the  others. 

It  is  admitted  that  he  had,  on  the  23rd  of  January, 
in  respect  of  the  fortnight  ending  on  that  day,  earned 
wages  amounting  to  £3  13s.  2d.  This  sum,  according 
to  uie  practice  prevailing  in  the  defendants'  colliery, 
would  be  payable  on  the  30th  of  Jannaiy,  1904.  On  the 
22nd  of  December,  1903,  the  plaintiff  had  wrongfully 
absented  himself  from  his  dufy,  and  in  respect  01  that 
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miscondaet  bad,  on  the  16th  of  Januarf,  1904,  been 
fined  'Ms,,  payable  in  three  iDatalmeutB  of  Idt.  each, 
OD  the  30th  of  January,  and  on  the  13th  and  27th  of 
February  respectively.  The  defeudaata  claim  the 
right  to  deduct  the  sum  of  10s.,  the  instalment  pay- 
able on  the  30th  of  January,  I90i,  from  the  aforesaid 
sum  of  £3  11J9.  2d.    The  plaintiA'  disputes  that  right. 

The  3rd  section  of  the  Truck  Act  of  1831,  as  printed 
in  the  revised  edition  of  the  statutes,  runs  aa  follows  : 
"The  entire  amount  of  the  wages  earned  by  or  puy- 
able  to  any  artificer  in  respect  of  any  labour  by  him 
done,  shall  be  actually  p  'id  to  such  artificer  in  the 
current  coin  of  the  realm,  aud  not  otherwise,  and 
every  pajment  made  to  any  such  arti&cer  by  bis 
employer  of  or  in  respect  of  such  wages  by  the 
delivery  to  him  of  goods,  or  otherwise  than  in  current 
coin  aforesaid,  except  as  hereinafter  mentioned,  shall 
be,  and  is  hereby  declared  illegal,  null,  and  void." 

Some  comment  was  made  on  the  use  in  this  section 
of  the  word  "  or  payable  to  such  artiiicer." 

I  think  these  woi^s  are  introduced  for  the  purpose 
of  meeting  a  case  where  some  deduction  or  stoppage 
authorized  by  sections  23  and  24  of  the  statute  has,  m 
fact,  been  made,  and  the  workman  is  only  entitled  to 
receive  the  balance  of  his  wages  remaining;  due  after 
Buch  deduction.  It  hai  been  urged  on  behalf  of  the 
appellant  that  such  a  deduction  as  this  does  not  come 
within  the  mischief  aimed  at  by  the  Track  Act* ;  that 
those  statutes  were  merely  designed  to  prevent  the 
payment  of  workmen's  wages  in  equivalents  for  cash 
as  distinguished  frum  cash  itself. 

It  may  well  be  that  this  was  the  main  object  and 
purpose  of  this  legislation,  and  that  in  this  section  the 
Legialatnre  has  ueed  language  which  extends  beyond 
the  miscliief  aimed  at,  and  reaches  harmless  transac- 
tions or  practices  not  within  its  spirit.  Still  there  ia 
no  anibig^ty  in  the  words  used  in  the  section.  They 
are  precise  and  clear,  and  require  that  the  entire 
amount  of  the  wages  earned  shall  be  "actually  paid 
in  the  current  coin  of  the  realm  and  not  otherwise." 

tt  cannot,  I  think,  be  contended  that  the  with- 
holding by  the  master  from  the  workman  of  a  portion 
of  the  wages  earned  by  the  latter  against  his  consent 
is,  or  oould  be  held  to  be,  a  payment  by  the  master 
to  the  workman  of  that  very  same  portion.  It  is,  in 
fact,  the  very  opposite  of  payment.  It  is  a  refusal  to 
to  pay,  for  the  not  unnatural  reason  that  an  ecjuiva- 
lent  sum  is  due  to  the  master  by  the  workman.  The 
requirements  of  the  statute  have  therefore  not  been 
observed  in  this  case.  The  wages  earned  have  not 
bfen  paid.  The  drawback,  or  stoppage,  or  deduction, 
or  whatever  it  may  be  termed,  is  mot  one  of  those 
authorised  by  seotiona  23  or  24,  yet  it  is  sought  to 
justify  the  course  taken  on  this  ground — that, 
inasmuch  as  in  any  action  brought  by  the  workman 
to  recover  hiji  wages  the  master  would  he  entitled  to 
set  off  the  debt  due  to  him  in  reduction  of  th« 
workman's  claim,  it  is  abstird  and  anomalous  to  hold 
that  the  master  cannot  before  action  brought  make 
a  deduction  in  respect  of  the  claim  which,  after  action 
brought,  he  can  sucoessfnlly  rely  upon  by  way 
of  set-off.  No  doubt,  at  first  sight,  there  would 
seem  to  be  much  force  in  this  argument,  but  a 
little  consideration  will  show  that  there  may  be 
good  reason  even  for  this  anomaly.  The  whole 
principle  upon  which  this  legislation  is  based  is  that 
the  workmwi  requires  protection,  that  if  not  pro- 
tected he  may  be  over-rcaebed ;  aud  it  is  quite 
consistent  with  that  principle  to  hold  that  in  any 
such  action  brought  by  him  to  reeover  his  wages  he 
may  be  liable  to  have  the  sum,  found  on  investigation 
before  the  legal  tribunal  to  be  due  to  him  by  bis 
master,  diminished  by  the  sum  found  by  the  same 
tribunal  on  the  same  occasion  to  be  due  by  him 
U)  his  master,  aad  yet  at  the  same  time  to  prohibit 


the  master  from,  as  it  were,  substituting  bim»ftlf  for 

the  legal  tribunal,  investigating  his  own  cUin 
against  his  workman  in  his  own  otlice,  and  deciding 
in  his  own  favour.  In  this  particular  case  no  doubt 
the  sum  sought  to  be  deducted  is  the  amount  of  a 
judgment  debt,  and  the  danger  reftrred  to  could  not 
arise  j  but  the  argament  ai  to  the  anomaly  which  I 
have  mentioned  dealt  with  the  general  scheme  and 
tunchisery  of  the  statute,  and  it  was  in  respect  of  iti 
general  application  that  I  consider  it  open  to 
criticism. 

The  several  authorities  citod  appear  to  me  to  aup< 
port  rather  than  refute  the  contention  of  the 
appellants.  They  may,  I  think,  b)  roughly  divided 
into  two  classes  —namely,  those  cases  like  Chatoatr  v. 
Cummins,  in  which  charges  were  made  by  tbe 
employer  for  the  use  of  the  instrutnent  by  wJuch  th« 
workman  did  his  work  and  earned  his  w»ge ;  and 
those  like  Hcmlett  v.  Alkn,  in  which  payments  were  in 
effect  made  by  the  master  out  of  the  wages  by  tbs 
authority  of  the  workman  for  certain  purposes  not 
prohibited  by  the  Truck  Acts.  In  none  of  these  oases 
was  it  contended  that  the  master  had  the  right  to 
deduct  here  rehed  upon.  On  the  contrary,  the  effort 
of  the  master  in  each  of  these  cases  was  to  justify  the 
drawback  on  grounds  entirely  different  from,  and 
inconsistent  with,  those  relied  upon  in  this  case. 

In  the  first  class  of  cases  it  was  sucoeisfnlly  ooa> 
tended  that  the  charges  made  by  the  master  were  sot 
deductions  properly  so-called  from  sums  due  for  wagiei 
eu*ned,  but  were  sums  to  be  taktn  into  aocooat  ift 
ascertaining  the  amount  of  wages  actually  eanid; 
and  in  the  second  class  of  cases  the  so-called  draij 
backs  or  deductions  were  justified  on  the 
that  these  gums  in  truth  and  in  fact  reptMenlf 
portions  of  the  wages  earned,  paid  in  current 
the  realm  at  the  request  of  the  workman  to  bis  du 
appointed  ageot. 

All  the  reasoning  upon  which  the  several  Iribtt 
in  the  cases  cited  based  their  respective  de 
would  have  been  unnecessary,  and  indeed  beside 
point,  if  the  Truck  Act  had  conferred  upon  the  master 
the  right  here  contended  for — namely,  the  right  to 
deduct  from  the  workman's  wages  whatever  the  master 
could  set  off  iu  a  suit  brought  by  the  workman 
against  him  to  recover  those  wages. 

It  may  well  be  that  the  appellant  has  no  merits — 
that  a  decision  io  his  favour  will  enable  him  to  violate 
bii  duty  with  impmiity  and  evade  the  payment  of  bii 
jnst  and  legally  established  liabilities ;  but,  if  that  be 
so,  the  fault  must  lie  on  that  "tutelary  shelter,"  to 
use  Lord  Bowen's  words,  which  the  Legislature  hi* 
thrown  around  him,  without  taking  sufficient  care  so 
to  mould  aud  fashion  it  that  it  covJd  not  be  opai  to 
abuse. 

I  think  this  appeal  must  be  allowed,  and  the  judg- 
ment of  BuckniU,  J.,  restored. 

Appeal  altaiDid. 

Solicitors  for  the  appellants,  Smith,  liunddl,  d:  iWi, 
for  WatUr  Morgan,  Bruix,  A  ykho!a«,  Pontypridd. 

Sohcitors  for  the  respondents,  Btll,  Brodridt,  i 
Oraif,  for  C,  &  W.  Keitdhok,  Aberdare. 
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QttMtt  of  Appeal. 

From  K.  B.  Div.  ) 

(Tsng^Q  WillismB,  Stirling,  and  [  May  3. 

Monlton,  L.JJ.)  ) 

PAXKrHOBFK  V.  THE  HOKB  BBEVXBT 

(Ldcited).  (a.) 

LmuUord  and  tenant— Covenant — Leate  of  puWe-house 
— Covenant  to  keep  and  conduct  the  hotue  in  a  regular 
and  proper  manner — Knowingly  do  or  euffer  any  ad 
toherthy  renewal  of  licence  refuted— Act  of  luh-leetee. 

By  a  leate  of  a  betrhoute  the  lettee  covenanted  that  he 
would  at  all  timet  during  hit  term  keep  and  conduct  the 
houte  in  a  regular  and  proper  manner  in  every  reipect, 
and  would  not  knowingly  or  willingly  do  or  tuffer  any 
act  whereby  the  licence  might  become  indorted,  forfeited, 
or  the  renewal  thereof  rrfttted,  and  would  not  commit 
any  offence  againtt  the  licenting  lawifor  the  time  being 
in  force.  The  lettee  lublet  t?ie  hottte,  and  the  tub-lettee 
was  convicted  of  permitting  drunkennet*  on  the  premitet, 
and  t?u  renewal  of  the  licence  wat  in  eonteqitence  refuted. 
In  an  action  by  the  letter  againtt  the  lettee  to  recover 
damaget  for  breach  of  covenant. 

Held,  that  the  firtt  part  of  the  covenant  wat  an  dbtolute 
eovenarU  to  keep  and  conduct  the  houte  in  a  regular  and 
proper  manner,  and  wai  not  qualified  by  the  tubtequent 
part,  and  theU  there  had  been  a  breach  of  it  entitling 
t?ie  leetor  to  damaget. 

Bryant  v.  Hancock  ft  Co.,  [1899]  A.  C.  442,  48 
W.  R.  Dig.  88,  ditiinguiihed. 

Appeal  from  a  judgment  of  Farwell,  J. 

By  a  lease,  dated  l£e  Igt  of  Jane,  1897,  of  a  licensed 
beernonse  for  the  term  of  seven  years  from  the  25th 
of  March,  1897,  at  the  yearly  rent  of  £80,  the 
defendants,  who  were  the  lessees,  ooyenanted  with 
the  plaintiff,  who  was  the  lessor,  that  they  "  will  not 
at  any  time  daring  the  continaanoe  of  the  said  term, 
withoat  the  consent  of  the  lessor  first  had  and 
obtained,  convert  the  said  demised  premises  into  a 
shop,  warehoase,  or  place  of  sale  for  goods  or 
menjiandize,  or  into  a  private  dwelling-hoase,  or 
open  or  ose,  or  suffer  the  same  to  be  opened  or  used, 
for  any  other  purpose  than  a  beerhouse,  and  also 
will  at  all  times  during  the  said  term  keep  and  con- 
duct the  same  in  a  regular  and  proper  manner  in 
every  respect,  and  will  apply  for  and  use  their  best 
endeavours  when  required  to  obtain  a  reoewal  of  the 
existing    licences    or   permission    of    her    Majesty's 

C"ices  of  the  peaoe  for  the  vending  o(  wines,  ale, 
,  and  tobacco  on  the  said  demisM  premiei,  and 
shall  not  knowingly  or  willingly  do  or  suffer  any  act 
whereby  the  same  may  become  indorsed,  forfeited, 
or  the  renewal  thereof  refused,  and  will  not  commit 
any  offence  against  the  licensing  laws  for  the  time 
bemg  in  force." 

The  defendants  sublet  the  house  and  premises  to  a 
tenant  from  year  to  year,  who  agreed  to  conduct  the 
house  and  premises  in  a  regular  and  proper  manner ; 
but  he  was  subsequently  convicted  of  naving  per- 
mitted drunkenness  on  the  premises,  and  the  renewal 
of  the   licence   was  in  consequence   refused.      The 

Slaintiff  thereupon  brought  an  action   against  the 
efendants  to  recover  damages  for  breadi  of    the 
above  covenant 

Farwell,  J.,  held  that  the  covenant  to  keep 
and  conduct  the  house  in  a  regular  and 
proper  manner  in  every  respect  was  an  absolute 
covenant  by  the  defendants,  and  was  not  qualified 
by  the  subtequent  part  of  the  covenant,  and  that 

(a.)  Beported  by  W.  F.  Ba&bt,  Esq.,  Barrister-at- 
Law. 


there  had  been  a  breach  of  it,  and  he  gave  judgment 
for  the  plaintiff  for  damages. 
The  defendants  appealed. 

Hugo  Toung,  K.C.,  and  Wood  HiU,  for  the  defend- 
ants.— ^The  construction  placed  by  the  learned  judge 
on  the  first  part  of  the  covenant— namely,  that  tae 
lessees  will  at  all  times  keep  and  conduct  the  house 
in  a  regular  and  proper  manner  in  every  respect- 
renders  the  subsequent  part  of  the  covenant  super- 
fluous. In  construing  the  covenant  the  court  ought 
to  give  due  effect  to  ea^h  part  of  it,  and  to  read  it  as 
a  whole.  It  is  wrong  to  read  the  first  and  subsequent 
parts  of  the  covenant  as  covering  the  same  thing : 
Bryant  v.  Hancock  <fc  Co.,  [1899]  A.  0.  442,  48  W.  B. 
Dig.  88.  The  only  way  in  whion  the  various  parts  of 
the  covenant  can  be  consistently  read  together  is  by 
construing  the  first  part  as  referring  to  the  ordinary 
conduct  of  the  house  apart  from  offences  against  the 
licensing  laws,  which  are  dealt  with  by  the  later 
parts.  The  later  parts  of  the  covenant  are  clearly 
qualified,  and  hit  at  an  act  done  by  the  lessees  them- 
selves, and  not  at  an  act  of  their  assignees  or  under- 
lessees  :  Wilton  V.  Twandiy,  52  W.  B.  629,  [1904]  2 
K  B.  99.  Secondly,  even  if  the  first  part  of  the 
covenant  applies  to  offences  against  the  licensing 
laws,  upon  its  true  construction  it  is  limited  to  acts 
done  by  the  lessees  and  does  not  include  acts  by  their 
assignees  or  nnderlessees.  There  was  therefore  no 
breach  of  covenant  by  the  defendants. 

Montague  Luth,  K.C,  and  Arthur  Houtton,  for  the 
plaintiff. — In  Bryant  v.  Hancock  <t  Co.  the  whole 
question  turned  upon  the  meaning  of  the  word 
"  discontinuing  "  a  lioenoe — whether  it  meant  refusing 
to  renew  or  rorfeiting.  The  House  of  Lords,  upon 
the  particular  words  of  that  covenant,  held  that  it 
was  directed  to  forfeiture,  because  otherwise  the  two 
parts  of  the  covenant  would  cover  the  same  thing. 
Here  there  is  no  qualification  in  the  first  part  of 
this  covenant.  It  is  an  absolute  nnqualifiea  cove- 
nant to  keep  and  conduct  the  house  in  a  regular  and 
proper  maimer  in  every  respect.  That  covenant  has 
been  broken  by  the  defendamv. 

Vavohak  Wiluaus,  L.J.— We  have  I<eaTd  an 
argument  with  reference  to  the  application  of  the 
decision  of  the  House  of  Lords  in  Bryant  v.  Hancock 
Ji  Co.  to  the  present  case,  but  I  do  not  think  that  we 
need  really  trouble  ourselves  with  that  at  all,  because 
there  is  in  this  case  a  covenant  of  which  there  has 
been  a  complete  breach  quite  irrespective  of  tiie 
considerations  which  had  necessarily  to  be  gone  into 
in  Bryant  v.  Hancock  &  Co.  Here  there  is  a  covenant 
by  the  defendants  that  they  "  will  at  all  times  during 
the  said  term  keep  and  conduct  the  same  in  a  regular 
and  proper  manner  in  every  respect."  It  is  said,  aod 
I  think  rightly  said,  that  that  is  a  positive  coveoaut 
by  the  defendants  that  they  will  keep  and  conduct  tiie 
house  in  a  regular  and  proper  manner  in  every 
respect,  and  that  as  a  matter  of  fact  in  the 
events  which  have  happened  they  have  ceased 
to  do  so.  They  have  in  fact  broken  their 
positive  covenant.  In  these  circumstances  we  need 
not  enter  into  the  topics  discussed  by  the  House  of 
Lords  in  Bryant  v.  Hancock  &  Co.  Li  Wilton  v. 
Twamley  Oollins,  M.B.,  speaking  of  that  case  said: 
"  The  covenant  in  that  case  consisted  of  two  parts, 
the  first  part  being  absolute  in  its  terms,  and  the 
'  second  beine  qualified  by  the  introduction  of  the 
word  '  wilfully.'  The  second  part  of  the  covenant 
applied  to  a  matter  which  might  also,  in  the  ordinary 
use  of  lang^uage,  be  said  to  be  deecribed  by  the 
language  of  the  first  part;  a  matter  which,  if  the 
word  'wilfully'  had  not  been  used  in  the  second 
part,  would  oome  equally  well  within  the  terms  of 
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dthet  part.  The  difficulty  was  as  to  whether,  npon 
the  oonrtmotion  of  the  covenant,  the  matter  in 
question  might  be  treated  as  coming  within  the  first 
part,  which  was  wide  enough  to  cover  it  »nd  was 
not  qualified  by  the  word  '  wilfully ' ;  and  it  waa 
held  that,  because  the  covenant  waa  divided  into 
two  parts,  one  so  qualified  and  the  other  unqualified 
in  its  terms,  the  mhjeot-matter  of  the  fii'at  part 
must  be  lioiited,  ao  as  to  give  (fleet  to  the 
qualification  imported  by  the  word  '  wilfttUy  *  in  the 
leoond  part."  If  we  adopt,  as  we  must  do,  the 
construetion  of  the  coveLaut  pressed  upon  us  by 
the  learned  counsel  for  the  defendants,  no  luch 
difficulty  arises  here  as  aroae  in  that  case,  inasmuch 
at  there  is  here  a  positive  coveuEint  by  the  lessees 
to  keep  and  conduct  the  house  in  a  regnlar  and 
proper  manner  in  every  respect.  It  ia  quite 
immaterial  why  the  house  came  to  be  not  10  kept. 
In  truth  and  in  fact  the  house  came  to  be  closed  as  a 
lioenaed  house,  and  that  was  a  breach  of  the  covenant. 
The  appeal  must  be  dismissed. 
Stieliho  and  Motjiton,  L.JX,  agreed. 

Sohcitors  for  the  plaintiffs,  Fitld,  Bouot,  &  Co.,  for 
Warrtn  (fc  Allen,  Nottingham. 
Solioitoia  for  the  defendants,  Daata  it  Sons. 


ffiiall  €OUn  of  SU0tlM. 


March  23. 


Chan.  Div.       1 
Swinfen  Eady,  J.  j 

QETFfrrSS  I'.  Vbsky.  (a.) 

Vtndof  and  parchtutr — Failure  0/  purchairr  to  complete 
— Sptcijic  per/ormati  a — For/eitu  renf  drpot  it — Predict 
— CotU—Furm  of  order. 

A  dr/aiiltiTifj  purchaitr  faikd  io  comply  loith  a  decree 
of  tpeeific  performance,  and  further  faikd  to  pay  the 
purr?)ate-)nontif  and  coiU  certified  to  be  due  from  him  to 
the  vendori  on  the  day  fixed  f<r  payment  thtrtnf  by  the 
court  on  «  mirfion  of  the  vendr-rt.  The  vendors,  by  a 
farther  motion,  aiked  for  a  dedaration  that  the  depotit 
money  wa»  forftitrd.  and  that  theij  were  at  liberty  to 
proceed  to  another  eale,  and  for  an  order  that  the 
defaulting  purchaser  ihould  pay  the  cerit/itd  tott*  and 
alto  the  casts  of  the  previous  motion. 

The  Court  d'ch'ned  to  make  aay  order  at  to  the  costs 
of  the  previoiit  motion,  hut  olherwite  made  the  ord^r  o# 
aiked. 

Motion. 

In  this  action  the  plaintiffs,  as  tniitees  of  the  will 
of  ft  testatrix  who  died  in  January,  1904.  contracted 
with  the  defendant  to  sell  to  him  a  houae  at  the  price 
of  £3,400.  Oa  the  signing  of  the  ooutract  the 
purchaser  paid  to  the  auctioneer  a  deposit.  _ 

The  contract  was  entered  ioto  by  the  parties  subject 
to  and  on  the  basis  of  certain  concUtiona  of  sale,  which 
had  Kovemed  the  sale  by  auction.  Amongst  those 
conditiuns  of  sale  thpre  was  a  condition  in  the  usoaI 
form  providing  for  forfeiture  of  the  depos  t  money  in 
the  event  of  d<-f*ult  on  the  part  of  the  purcb«ser.  and 
erapo*t-ring  the  vendors  in  such  a  c»se  to  rfseU,  the 
parchaser  matting  good  any  losa  which  might  thus  he 
incurred.  The  3l8t  of  December,  1904,  was  the  date 
fixed  for  completion,  but  the  porchaset  failed  to  00m- 

(o.)  Eeported  by  P.  Hakdinob  Dautoit,  Esq., 
Banister' at-I^w. 


plete   oa  that   date,  aod    the    vendors    aooordicgly 
commenced  an  action  for  apeciiic  perf  armance. 

On  the  28th  of  June,  1905,  judgment  waa  gi»en 
decreeing  specific  performance  ia  default  of  appear- 
ance by  the  purchaser.  This  judgment  dtKCted  the 
amount  of  purchase- money,  interest,  andoosta  to  he 
computed,  and  an  account  taken  of  renti  and  profit* 
received  by  the  vendors  since  the  date  of  completion. 
The  plaintiffa,  upon  executing  a  conveyance  which 
in  the  event  of  the  parties  differing  wm  to  be  settled 
by  the  judge,  and  delivering  to  the  defendant  the 
title-deeda,  were  to  be  paid  the  certified  balance  pK>- 
dueed  by  deducting  the  rents  and  profits  from  the 
pttTchaee-money,  interest,  and  costs. 

On  the  0th  of  August,  190^,  the  master  oettifiad 
the  whole  balance  due  to  the  pUintiffs  to  be 
£2,424  Ss.  9d.,  and,  on  a  motion  of  the  plaintiffs, 
the  court  made  an  order,  on  the  17th  of  November, 
1905,  appointing  a  definite  time  and  place  for  the 
payment  of  sucli  balance,  at  which  time  and  pl«ce 
the  plaintiffs  were  to  deliver  the  conveyance  to  the 
defendant.  The  defendant  waa  ordered  to  pay  the 
taxed  coats  of  that  motion- 
On  the  appointed  day  the  defendant  failed  to  p»y 
the  certified  balance  to  the  plaintiffs,  and  the  plaintiffi 
now  moved  for  a  declaration  that  the  deposit  money 
waa  forfeited  to  them,  and  that  thty  were  at  liberty 
to  proceed  to  another  sale,  the  defendant  making  good 
any  loss  ao  occasioced,  and  payicg  the  expenses  of  tde 
same,  and  for  an  order  that  the  defendant  should  pay 
the  costa  included  in  the  mavter'a  certificate,  together 
with  the  plaintiffs'  taxed  oosta  of  the  motion  of  tha 
17th  of  November,  1905. 

Eve,  K.  C,  and  2*.  L.  Wilkinion,  for  the  plaiotifc.— 
We  do  not  desire  rescission  of  the  contract,  beoaose  in 
that  case  we  might  not  be  entitled  to  retain  the 
deposit  money.  We  are  not  in  this  case  aaking  for  the 
usual  Older  as  appearing  in  Seton'a  Forma  of  Judg- 
ments and  Orders,  vol.  ti,  p.  22-38.  If  the  contract 
ia  not  rescinded,  the  plaint  itTi  are  clearly  entitled  to 
retain  the  deposit  money  :  Jackson  v,  De  KaditJi, 
W.  N.  1004,  168. 
The  defendant  did  no^.  appear. 
BwiNFXW  Eady,  J. — I  will  make  the  order  as  asfad 
in  the  notice  of  motion,  except  that  I  cannot  make  mi 
order  for  payment  of  the  costs  of  the  mottfla  of 
the  nth  of  Noveuiber,  1905,  as  there  is  an  order  out- 
standing aa  to  those  costs.  All  proceedings  in  the 
action  are  to  be  stayed,  except  those  neoaaaary  for 
enforcing  payment  of  the  coats  directed  to  be  taxed 
by  the  order  oa  the  motion  of  the  17th  of  November, 
1905,  or  for  giving  effect  to  the  present  order. 

SolidtoTs,  Duboit  (ft  Oo. 


March  13,  SO. 


Chan.  Div.      1 
Wamngtoo,  J.  J 

In  re  Afeicaw  Fabms  (LmiTSD).'C«.) 
Company — Winding-up — Statutory  ajidavit — PatiMaMT 
abroad — Fo'ser  of  u(Jor»»fjf — Affidavit  of  aUviMf- 
Companite  ( Winding'up)  Rutet,  1903, 

It  i*  nut  a  fatal  objection  to  a  petition  to  wiwi  iqj  • 
company  that  the  affidavit  verifying  it  ha»  betn  mad*  t) 
tome  one  other  than  the  petitioner,  rule  29  «/  Im 
Companies  ( IFinrfinj-up)  Rules,  1903,  being  tnenif 
dirtetuTi/  iu  this  respect ;  and  the  court  can  accept  *»f 
a^htiwil  sufficitTit  according  to  the  ordinary  practict  t 

(a.)  Beportod  byNKVILLB  TSBBirTT,  Esq..  B»r- 
riater'at-Lftw. 


Vol  LTV. 


[;mMl«,UO«.] 


THE  WEEKLY  REPORTEK. 


491 


H.O  Ik  bs  Afbioak  Fabhs  (Li>.)>— EcoLBaiASTioAi.  Oommbs.  v.  DimHAX  Bubal  Dist.  OotriraiL.  B.O. 


$ufficieni  /or  the  purpo$e.  There/ore  where  the  peti- 
tioner wtu  reiident  in  the  Tratuvaal  Colony,  and  the 
affidavit  wot  made  hy  a  penon  reeident  in  this  country 
■who  hiiew  the  facte  of  the  com  hMer  than  the  petitioner, 
and  who  woe  acting  under  a  power  of  attorney  for  the 
petitioner,  the  affidavit  wa»  accepted. 

In  re  Chartered  Stores  and  Trading  Co.,  49  IF.  B. 
76,  [1900]  2  Ch.  870,  not  foUotoed. 

Petition, 

Thia  was  a  petition  to  have  the  abore  company 
woiuid  np  by  the  court. 

The  company  was  incorporated  in  1902  under  the 
Companies  Actis,  1862  to  1900,  and  their  registered 
office  was  in  London.  They  owned  farms  in  the 
Transraal  Colony. 

The  petitioner,  Harry  Blashfield  Bamsey,  was  in 
the  employment  of  the  company,  and  managed  one 
of  their  farms  in  the  TransTaal,  where  he  resided. 
He  had  executed  a  power  of  attorney  appointing 
Arthur  Walter  Bamsey,  who  lived  in  the  county  of 
Kent  in  this  country,  to  be  his  attorney  and  ag^nt, 
with  power  (among  other  things)  to  ask,  demand, 
•ne  for,  and  recover  such  sums  of  money  as  were 
owing  to  the  petitioner,  and  to  prosecute  any  action 
in  any  court  in  his  name,  and  to  manage  and  transact 
his  affairs  in  Great  Britain. 

The  statutory  affidavit  verifying  the  petition 
acoordiog  to  Form  9  of  the  rules  of  1903  was  made 
by  the  attorney,  A.  W.  Bamsey,  who  described  him- 
self in  the  affidavit  a«  the  attorney  of  the  petitioner. 
At  the  hearing  of  the  petition  a  preliminary  objection 
was  taken  on  behalf  of  the  company  that  the  affidavit 
vecifyinK  the  petition  did  not  oomply  with  the  rules, 
and  ought  not  to  be  accepted. 

A.  I".  Peter  ion,  for  the  company. — Bole  29  of  the 
Companies  (Winding-up)  Bnles,  1903,  requires  the 
petitum  to  be  verified  by  the  affidavit  of  the  petitioner. 
It  is  not  sufficient  if  made  by  his  attorney:  In  re 
Charterland  Btoree  and  Trading  Co.,  49  W.  B.  75, 
[1900]  2  Ch.  870. 

He  also  referred  to  In  re  The  Brandy  DietiUere  Co., 
17  Times  L  B.  272,  and  In  re  Carrara  Marhle  Co., 
W.  N.  1896,  87. 

J,  2£.  Oovtr,  for  the  petitioner. — In  re  Charterland 
Storee  and  Trading  Co.  is  the  only  case  where  a  similar 
affidavit  has  not  been  allowed ;  and  that  case  is  in  fact 
distdngniahaUe. 

WABBDrGTOir,  J. — I  think  that  I  need  not  trouble 
yon  further,  Mr.  Chiiver.  It  is  plain  that  the  affidavit 
of  the  attorney  in  thia  case,  who  knows  the  facts  of 
the  case,  is  of  more  value  than  that  of  the  petitioner, 
who  ia  residing  in  South  Africa.  I  ahould  therefore 
have  had  no  hesitation  in  accepting  bia  affidavit  if  it 
had  not  been  for  the  decision  of  mn'ght.  J.,  in  In  re 
Charterland  Storee  and  Trading  Co.,  where  a  similar 
objection  to  that  taken  here  was  taken,  and  where 
Wright,  J.,  refused  to  accept  the  affidavit  coosideriog 
that  he  had  no  power  to  dispense  with  the  affidavit 
of  the  petitioner,  I  have  looked  into  the  practice 
upon  the  matter  and  have  found  that  there  have  been 
a  number  of  caaea  (aome  of  them  unreported)  where 
an  affidavit  other  than  that  of  the  petitioner  haa  been 
accepted.  I  have  also  consulted  Buckley,  J.,  to 
whom,  with  myself,  the  bnsinees  of  company  winding 
np  ia  aadgned,  and  he  has  pointed  out,  and  I  desire 
to  p«rint  out,  (hat  rule  29  does  not  state  what  is  the 
ooiuequence  of  the  affidavit  being  made  by  a  different 
person.  It  does  not  state  that  the  petition  shall  fail. 
The  role  ia,  I  think,  merely  directory  aa  to  the  kind 
of  affidavit  which  should  be  acomted  aa  evidence  of 
the  facta  atated  in  the  petition,  niat  leaves  it  open 
to  the  court  to  accept  any  affidavit  wUch  accordLog 
to  the  ordinary  practice   of  the  court  wotdd  be 


accepted  as  sufficient.  I  have  already  said  that  in 
thia  case  the  attorney's  affidavit  is  of  more  valae  than 
that  of  the  petitioner,  and,  therefore,  upon  the 
principle  I  have  stated,  I  aoc«pt  it  aa  primS  faeie 
evidence  of  the  facta  of  the  petition. 

Objection  overruled. 

Solicitors,  F,  Kimber,  Btdl,  &  Duncan;  Whiiehoute 
dt  Co. 


Mayl. 


E.  B.  Div. 

(Lord  Alverstone,  L.C.J.,  and  j 

Bidley  and  Darling,  33.) 

ikXILBSIASnOAI.    COMMISSIOITXBa     fob     EKaLAND    V. 
DUKHAM  BUKAI,  DlSTBICTT  COITNOH. 
WlLLIAUSOK  V.  CtTBHAK  BUBAL  DiSTBIOT 
COTJHCIL.   (a.) 

Local  government — Sewer — Drain — Nuieanee — Highway 
Board— Public  HeaUh  Act,  1875  (38  <fe  39  Vict,  c  65), 
««.  4,  9i— Local  Government  Act,  1894  (66  dk  67  Viet 
e.  73),  «.  25. 

Ptthlie  Health  Act,  1875,  ».  4:  •'•Sewer'  indudet 
seweri  and  drains  of  every  description  .  .  .  except 
drains  in  or  under  the  control  of  any  autJtority  having 
the  management  of  roads  and  not  Mng  a  local  authority 
under  this  Act."  Local  Government  Act,  1894,  «.  25  (I)  : 
"  As  from  the  appotrUed  day,  there  shall  be  transferred 
to  the  district  council  of  every  rural  district  all  the 
powers,  duties,  liabilities  .  .  .  of  any  highway 
authority  in  the  district,  and  highway  boards  shall  cease 
to  exist  and  rural  district  councils  shall  be  the  successors 
.    .    .    of  the  highway  authority." 

Held,  that  a  drain  formerly  under  the  control  of  a 
highway  board  did  not  become  a  "sewer"  after  the 
coming  into  operation  of  section  25  of  the  Local  Govern^ 
ment  Act,  1894,  although  but  for  section  4  of  the  Public 
HeaUh  Ad,  1875,  i(  would  have  been  a  "sewer"  within 
the  meaning  of  that  Ad, 

Case  stated  by  the  juatices  of  Durham. 

Compltunta  were  preferred  by  the  respondents 
againat  the  appellants  under  section  96  of  the 
Public  Health  Act.  1876,  whereby  it  was  alleged 
that  in  or  on  land  in  the  village  of  Old 
Qnarrington,  situate  within  the  district  of  the 
respondents,  there  was  a  noiaanoe  ariaing  from  a 
colMotion  of  fo^  sewage  which  waa  atanding  in  a 
disused  pond,  and  that  the  said  nuisance  was  caused 
by  the  act  or  default  of  the  appellants,  the  owners  of 
said  premises,  and  tiiat  notices  had  been  served  on  the 
appelUnts  requiring  them  to  abate  the  said  nuisance 
and  to  execute  certain  works  and  do  certain  things 
neoeaaary  for  that  purpoae,  to  wit,  to  cause  the  wh<Me 
of  the  atagnant  water  and  foul  aewage  to  be  drained 
from  thedisused  pond,  the  latter  to  be  cleaned  out, 
and  the  whole  of  the  foul  matter  to  be  removed  so 
that  the  aame  should  no  longer  be  a  nuisance  or 
injurious  to  health  as  aforesaid;  and  that  the  appel- 
lants had  made  default  in  complying  with  the  notices 
aforesaid. 

The  following  facta  were  either  proved  or 
admitted  at  the  hearing  of  aaid  oomplainta :  The 
appellants  were  the  owners  of  the  farmhouse 
marked  A  in  the  plan  which  accompanies  the  caie. 
The  nuisance  consists  of  a  large  collection  of  foul 
sewage  standing  in  a  disused  pond  in  the  middle  of 
the  village  green  at  Old  Qaarrington,  and  haa  been 
caused  by  sewage  coming  from  the  premises,  A,  of  the 
appellants,  who  admitted  the  existence  of  the  nuisance. 

(a.)  Beported  by  Matjbior  N.  DBXrOQunt,  Baq., 
Bairiater-at-Law. 
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N«itlier  the  land  betweea  the  west  side  of  the  puhlic 
highway  and  the  pond,  nor  the  pond,  is  the  property 
of  the  appell&nts.  .  .  .  Formerly  a  stoae  conduit 
Bt  the  Bame  poiot  as  the  existing  guUy  paaaed  under 
the  highway,  and  drains  stated  by  the  appellaota  to 
have  been  conBtmcted  by  them  about  twenty  years 
ago  carried  the  aewage  from  the  said  premiBes  into  a 
hole  where  the  gully  now  itands,  and  thence  through 
the  conduit  under  and  to  the  west  of  the  road  into 
an  open  ditch  on  the  other  side  of  the  road,  which 
ditch  emptied  itself  into  the  pond,  A  4tD.  draiD  was 
stated  to  have  been  put  in  by  the  appellants  about 
eighteen  years  ago  to  drain  the  water  from  certain 
spouts.  About  twelve  years  ago  the  old  conduit  was 
taken  out  by  the  Baihatn  and  Cb  ester -le- Street 
Highway  Board  and  the  present  guU^,  with  9in. 
pipe  under  the  road  and  short  -iin.  drain,  "were  sub- 
stituted by  the  snid  highway  board  for  the  pumoses 
of  carrying  off  the  surfncB  water  from  the  road  and 
conveying  it  to  the  pond,  the  work  being  carried  out 
under  the  superintendence  of  their  surveyor,  aod  the 
highway  board  connected  the  drains  conveying  the 
sewage  from  the  appellants'  premises  with  the  gully. 
Neither  the  appellants  nor  the  highway  board  gave 
notice  as  required  by  the  regulations  of  the  respon- 
dents of  their  intention  to  connect  the  drains  from 
the  appellants  *  premises  with  the  gully,  &o.,  con- 
•tructea  by  the  said  highway  board  twelve  years  ago. 
On  the  Local  Govenuuent  Act,  1894,   coming  into 


1891,  the  drain  became  vested  in  a  local  autbority 
and  thereby  became  a  sewer. 

Macphennn,  for  the  respondents — This  Sin.  pip« 
was  admittedly  a  drain  prior  to  \^di.  It  did  not 
alter  its  character  by  operation  of  the  1S94  Act, 
but  became  vested  iu  the  local  authority  b8  a  drain. 
Secondly,  it  is  only  the  duty  of  the  local  authority  to 
supply  a  proper  system  of  drainage,  it  is  not  obliged 
to  provide  sewers  for  a  couple  of  isolated  fansa: 
Wmcanion  Rural  Coundt  v.  Fartont,  [1905]  2  K.  B. 
34,  53  W.  B.  Dig.  93.  It  is  not  sufficient  to  ct«»i« 
liability,  for  the  appellants  merely  to  say  that  some- 
how they  have  got  their  sewage  into  the  respondent*' 
sewer:  Brown  v.  Rasuli,  18  W.  B.  511.  L.  R.  3  Q.  B. 
2a  1  ;  K\7iton  Pottery  Go.  v.  Corpnration  of'  Poalt,  IT 
W.  E,  607,  [1399]  2  Q.  B.  41.  Thirdly," in  this  gsk 
the  respondents  did  not  themselves  make  the  drain, 
and  would  not  be  liable:  see  Atlomey-Ornfral  v. 
Guardian*,  itc,  of  Dorking,  30  W.  E.  379,  20  Ch.  D. 
695.  Tliey  only  permit  to  remain  what  they  find  iiv 
being  when  they  take  over  the  dra'ns :  see  ptr  Ootton, 
L.J,,  in  Oloiaop  v.  Ilmton  and  Itleworth  Local  Board, 
28  W.  E.  Ill,  12  Ch.  D.  102,  at  p.  123. 

MtyneU  replied. 

Lord  ALVBfiaTOJTE,  L.C.J.— In  this  case  an  order 
has  been  made  against  the  appellants  to  abate  the 
nuisance.    [His  lordship  stated  the  facts.]    Am  tli« 


operation  the  Durham  and  Che  iter- le -Street  Highway 
Board  ceased  to  exist,  and  its  power,  duties,  and 
liabilities  were  transferred  to  the  respondents,  whose 
servants  have  since  periodically  cleared  oat  the  9in. 
pipe  and  gully.  The  respondents  have  never  in  any 
way  repaired  the  said  guOy  or  open  channel. 

The  justices  were  of  opinion  tbut  the  nuisance 
existing  in  the  said  pond  was  caused  by  the  act  of 
the  appellanti,  and  made  an  order  for  tbe  some  to  be 
abated,  but  stated  this  case  for  the  opinion  of  the 
court. 

The  facts  in  respect  to  the  second  case  were,  for  the 
purposes  of  the  judgments  below,  identical. 

MtyntU,  for  the  appellants.— For  the  puri)o9es  of 
this  case  I  will  admit  that  the  appellants  might  clear 
out  the  pond  without  committing  a  ti'espass,  although 
as  a  matter  of  fact  they  are  not  the  owners.  It  is 
clear  that  this  9iu.  pipe  is  a  sewer  as  it  drains  the 
sewage  of  more  than  one  house,  and  that  being  so 
the  case  of  Wilkinson  v.  Llatidajf  llttrai  Council,  52 
W.  B.  50,  [1903]  2  Ch.  69a,  is  an  authority  of  the  Coart 
of  Appeal  directly  in  favour  of  the  appellants.  Tbe 
duty  of  eifectaaliy  draining  is  upon  the  local  authority  : 
J''oT<lham  V.  PaTions,  [1894]  2  Q.  B.  730.  If  it  is 
suggested  that  this  sewer  was  a  drain  because  under 
the  control  of  a  highway  authority,  I'ide  section  4  of 
the  Public  Health  Act,  ISTo,  the  answer  would  be 
that  by  section  25  of  the  Local  Qovemment  Aot, 


case  originally  stood  I  do  not  think  the  order  could 
stand.  The  order  was  to  clear  out  the  staff  in  th« 
pond,  and  if  it  were  true  that  the  appellanta,  not 
being  the  owners,  cotild  not  obey  the  order  without 
trespassing,  it  would  be  fatal  to  the  order ;  but  very 
wiiety  Hr.  Meynell  has  consented  to  argue  the  case 
on  the  footing  that  both  the  appellants  might  dear  out 
the  pond  without  trespassing,  What  are  the  rights 
of  the  appellants  in  regard  to  the  Sin,  pipe  under  the 
road  P  To  a  largo  extent  this  cose  depends  oo  tlw 
brood  facts.  It  appears  before  the  Act  of  1894,  about 
1892,  the  highway  authority  pat  in  the  9in.  pipe  ia 
lieu  of  the  conduit  for  the  purpose  of  the  protecliun 
of  the  road.  They  put  in  also  a  4iu.  pipe,  and  they 
connected  up  the  pipes  wMoh  carried  down  the 
sewage  from  the  farmhouse  with  the  9in.  pip«.  It 
cannot  be  contended  that  they  purported  lo  oouitiuet 
sewers.  The  work  was  quite  different  to  what  nonld 
have  been  done  had  a  sewage  system  been  in  oontem- 
plation.  No  one  would  call  that  pipe  a  sewer  in  fact. 
The  reaion  of  the  work  being  done,  I  come  to  tbt 
conclusion,  was  to  protect  the  road.  Was  it  a  saww 
under  the  Public  Health  Act,  ISTo?  Thattoniacm 
section  4  [which  his  lordship  rend].  One  has  only  to 
read  those  words  to  see  that  up  to  tbe  year  1894  it 
was  not  a  sewer.  Now  I  come  to  section  25  of  tht 
Act  of  1894.  [His  lordship  read  it.]  It  i«ttms  to  m^ 
unless  the  language  be  clear,  it  could  not  be  intondN 
by  that  transfer  of  duties  from  the  highway  aathority 
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to  the  district  conncil  to  alter  the  statiu  of  the 
physical  thing  then  in  existence.  Therefore  this 
pipe  which  was  substituted  for  the  conduit  pamed 
to  the  rural  district  authority  as  successors  of  the 
highway  authority  as  a  drain,  and  not  as  a  sewer  into 
which  anyone  might  pour  their  sewage.  Mr.  Meynell 
argued  that  the  pipe  having  Tested  in  the  lo(»l 
authority  it  became  a  sewer  and  was  taken  out  of 
the  exception  of  section  4.  That  seems  to  me  to 
be  going  too  far.  Had  it  been  otherwise,  speaking 
for  mysdf,  I  do  think  the  Llandaff  eate  is  a  distinct 
authority  in  Mr.  MeyneU's  favour,  where  it  was  held 
that  the  local  authority  should  be  the  party  to  prevent 
the  nuisance.  [His  lordship  read  the  head-note.] 
We  should  be  bound,  I  think,  by  that  judgment  bat 
that  the  pipe  was  excepted  from  being  a  sewer  by 
section  4,  which  exception  was  not  destroyed  by  the 
transfer  of  powers  and  duties  effected  by  lection  25  of 
the  1894  Act.  For  these  reasons  I  tmnk  the  order 
against  these  appellants  was  the  right  order.  The 
appeal  must  be  dismissed. 

RiuiiET,  J. — I  am  of  the  same  opinion.  But  for 
the  exception  clause  (section  4  of  the  Act  of  187o)  I 
think  our  judgment  would  have  been  in  favour  of 
Mr.  Meynell.  Until  1894  it  cannot  be  disputed  that 
it  was  not  a  sewer,  because  it  was  under  the  control  of 
an  anthority  having  the  management  of  roads.  In 
1894  the  Local  Government  Act  was  passed,  of  which 
section  25  is  material.  [His  lordship  read  it.]  It 
may  be  said  that  the  exception  ceased  to  exist 
because  the  highway  authority  ceased  to  exist.  But 
it  seems  to  me  if  that  was  intended  to  be  the 
operation  of  the  Act  of  1894,  the  Legislature 
should  have  clearly  stated  it  There  must  have 
been  some  reason  for  excepting  channels  under 
the  management  of  highway  authorities  from 
being  classed  as  sewers.  That  reason  still  remains 
why  such  channels  should  not  be  treated  as  other 
oheuinels  are  treated  where  under  the  control  of  the 
local  aathority.  I  am,  however,  troubled  by  the  fact 
that  we  are  leaving  in  existence  the  distinction 
between  a  highway  anthority  and  a  local  authority, 
whereas  the  Legislature  has  made  the  bodies  the 
same. 

Dabuko,  J.— I  agree. 

Apptal  dUmiutd, 

Solicitors  for  the  appellant,  Crump  &  Co,,  for 
Ayndey  Smith,  Durham. 

Solicitors  for  respondents,  Bobhint,  Billing,  <t  Co., 
for  J.  Chamltr$,  Durham. 


AprU  7. 


K.  B.  Dlv.  , 

(Ridley,  Darling,  and  Bray,    / 

JJ.)  J 

Waikkb  v.  Matob,  &c.,  of  Yobk.  (a.) 

Highway — Diversion  of  highway — Person*  aggrieved— 
Public  interest — Qutations  left  to  Jury — Highway  Act, 
1836  (6*6  Will.  4,  c.  50),  ».  89. 

Section  89  of  the  Highway  Act,  1836,  providf* :  "In 
case  of  such  appeal  the  justices  at  the  next  quarter  sessions 
ihall  .  ,  .  impannel  a  jury  of  twelve  disinterested 
men  out  of  the  persons  returned  to  serve  as  jurymen  at 
tuch  guarter  sestiont,  and  if  after  hearing  the  evidence 
produced  &e/ore  them  the  said  jury  shall  return  a  verdict 
tJiat  the  proposed  new  highway  is  nearer  or  more  com- 
modious to  the  pubiic  'or'  that   the  party  appealing 

(a.)  Reported  by  Matibiob  N.  Dbitoqubb,  Esq., 
Barrister- i^t-Law. 


would  not  be  injured  or  aggrieved,  then  the  said  court  of 
quarter  sessions  shall  dismiss  such  appeal  ,  .  .  but 
if  the  said  jury  shall  return  a  verdid  that  the  propo»ed 
new  highway  it  not  nearer  or  not  more  commodious  to 
the  public,  or  that  the  party  appecding  would  be  injured 
or  aggrieved,  then  the  said  court  of  quarter  sessiotu  shall 
allow  such  appeal,  and  tJiall  not  make  tuck  order  ai 
aforesaid. 

Held,  that  the  word  "or"  must  be  read  "and,"  with 
the  result  that  if  the  jury  return  a  verdict  that  the  parly 
appealing  is  aggrieved,  the  court  of  quarter  sessions  must 
allow  the  appeal  notwithstanding  thc4  the  jury  alto 
return  a  verdict  that  the  new  highway  it  more  etm- 
modtoiM. 

Case  stated  by  the  recorder  of  York. 

The  justices  having  certified  that  the  proposed 
diversion  of  a  certain  public  footpath  would  be  more 
commodious  to  the  public  tiian  the  footpath  proposed 
to  be  stopped  up,  the  appellant,  on  the  16th  of 
March,  1905,  gave  notice  of  appeal  to  the  next  court 
of  quarter  sessions  under  section  88  of  the  Highway 
Act,  1835,  as  being  a  party  aggrieved. 

XTpon  the  hearing  of  the  appeal  on  the  13th  of 
AprU,  1905,  evidence  was  given  on  the  part  of  the 
appellant  that  he  would  be  deprived  of  the  exit  from 
his  land  which  he  then  had  upon  the  public  footpath. 

The  recorder  left  two  questions  to  the  jury  under 
section  89  :  (1)  Whether  the  proposed  new  highway 
was  more  commodious  to  the  public  than  the  existing 
one;  (2)  whether  the  parties  appealing  would  be 
injured  or  aggrieved  if  the  existing  highway  were 
stopped  up  as  proposed  and  a  new  one  subsntated. 
The  jury  answered  both  questions  in  the  affirmative. 

The  recorder  thereupon  dismissed  the  appeal,  but 
stated  this  case  for  the  opinion  of  this  court. 

Jenkins, — The  section  is  a  contradiction,  but  it  is 
quite  evident  from  the  concluding  words  of  Uie  section 
that  "  if  the  jury  shall  return  a  verdict  .  .  .  that 
the  party  appetding  would  be  injured  or  aggrieved," 
the  recorder  should  have  allowed  the  appeaL 
The  recorder  was  influenced  by  the  case  of  Aea;  v. 
Justices  of  Essex,  6  B.  &  0.  431,  decided  upon  the  Act 
of  1815,  which,  however,  had  no  such  section  as 
section  89,  If  the  recorder  were  right  a  man  might 
be  land-locked  and  yet  could  obtain  no  remedy 
because  the  jury  had  found  the  new  highway^  to  be 
more  commodious.  The  recorder  took  the  view,  in 
order  to  make  the  section  intelligible,  that  the  jury 
must  first  find  that  the  party  appealing  was  injured 
or  aggrieved  in  order  to  give  bun  a  locut  standi  to 
appeal  at  alL  The  section  would  bear  no  such 
interpretation. 

8.  0.  Luthington. — ^There  can  be  no  doubt  that  the 
section  as  it  stands  is  a  contradiction,  and  the  mistake 
has  been  discovered,  for  in  section  64  of  the  Indosure 
Act  of  1845,  which  is  practically  word  for  word  the 
same  as  this  section,  the  word  "or"  has  been  replaced 
by  the  word  "and,"  and  so  the  contradiction  is 
removed.  But  the  court  must  be  careful  before  it 
deliberately  turns  "or"  into  "and."  Lord  Hals- 
bnry,  L.O.,  in  Mersey  Bock  v.  Henderson,  37  W.  B. 
449,  13  App.  Css.,  at  p.  603,  says  :  "  I  believe  it  is 
wholly  unexampled  so  to  read  it  when  doing  so  will 
upon  one  cons&uction  entirely  alter  the  meaning  of 
the  sentence,  unless  some  other  part  of  the  statute  or 
the  clear  intention  of  it  requires  that  to  be  done." 

BiBLEY,  J.— In  this  case  we  think  the  appeal  must 
be  allowed.  The  question  arises  under  section  89  of 
the  Highway  Act,  1835.  Two  questions  were  left  to 
the  jury,  and  the  jury  found,  (1)  The  highway  was 
more  commodious  to  the  public ;  (2)  theparty  appeal- 
ing was  injured  or  aggrieved.  Upon  these  findings  the 
recorder  came  to  the  conclusion  that  the  appeal  ought 
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to  be  dumissed.  He  founded  his  deciaioa  upon  the 
Oiuw  of  tlrx  y.  Jtuiices  of  Esiex,  under  an  older  High- 
WAf  Act  of  1815,  containing  similnr  provigiout.  and 
came  to  tbe  oonclusiou  that  the  Legislature  must  have 
intended  that  the  party  appealing,  in  order  to  have  a 
locu*  standi,  must  first  prove  that  he  ia  a  party 
aggrieved,  and  if  he  succeeded,  then  the  court  would 
ooiuider  the  qaestton  whether  the  new  highway  were 
more  oommodious.  That  reasoning  is  not  sstiifactory. 
The  Act  of  1S15  does  not  contain  a,  lecHon  of  this  kind. 
I  think  it  ii  true  that  the  words  in  iectiou  89  are  con- 
tradictory. [His  lordship  read  the  firat  part  of  the 
Beotion.]  The  argument  ia  that  the  jury  having  foand 
the  higbw.iy  more  commodiouf ,  the  appeal  must  be 
dismissed,  and  you  coald  not  get  out  of  that 
result  if  that  was  the  end  of  the  section.  Bat  the  con- 
cluding words  of  the  section  put  the  couTerse  case,  "  if 
the  jurj'  shall  return  a  verdict  that  the  proposed  new 
highway  is  not  more  commodioiu,  or  that  the  party 
appealing  is  aggrieved,"  the  appeal  shall  be  allowed. 
We  think  that  upon  the  finding  that  the  party  appeal- 
ing is  aggrieved  the  proptr  order  to  make  ia  to  allow 
the  appeal.  If  there  were  any  doubt  about  it,  it  is 
removed  by  the  words  of  section  64  of  the  In  closure 
Act,  1 S 15,  which  Mr.  Lushington  has  very  pr  jperly 
pointed  out  to  Ms,  although  it  adversely  affected  his 
argument.  Now,  when  we  come  to  look  at  that  sec- 
tion in  an  Act  ten  years  later  we  fiod  the  Legislature 
has  amended  what  we  must  regard  as  a  mistake  and 
put  "  and  "  in  the  place  of  "or  " 

Dablino,  J. — I  ani  of  the  same  opinion.  Clearly 
the  two  halves  of  lection  S9  are  irreconcilable.  It  is 
perfectly  plain  that  what  they  meant  was  that  the 
appellant  should  not  succeed  if  the  roid  was  com- 
modious and  if  he  was  not  aggrieved,  but  if  the  road 
was  commodious,  yet  if  the  party  appealing  was 
aggriered,  the  appeal  should  be  allowed.  That  is  the 
only  way  the  aection  could  be  read  to  do  justice,  and 
that  is  the  reading  of  the  second  half.  The  case  comes 
absolutely  within  the  words  of  Lord  Halsbury  in  the 
Mertey  out, 

Bba7,  J.— I  am  of  the  same  opinion,  and  it  is  quite 
ckar  that  in  the  earlier  part  of  the  section  there  ia 
a  mistake.  Suppose  the  jury  had  fouml  that  the  new 
highway  was  not  more  commodious,  yet  that  the 
appellant  was  not  aggrieved,  the  appeal  must  be 
dismissed,  which  would  obvioiuly  be  absurd. 

Appeal  allowed  with  coitt. 

Solioitora  for  the  appellaut,  Bidtdak  <G  Son»,  for 
Cro'iihie  ifc  Sana,  York. 

Solicitors  for  the  respondent,  Belt,  Bntlrlrk,  ^  Orag, 
tat  Bollby  (&  I'focttr,  York. 


0.  C.  E.  A 

(Lord  Alverstone,  L.C.  J.,  and  (  t     -i  na 

Kennedy,  BidUy,  Darling,  *P"'  -"• 

and  Walton,  JJ.)  ; 

Rex  v.  LiiTN'HKEB.  (a.) 
Criminiil   law — Intent — Attempt — Offeni^s   Against   the 
Person  Ad,  1861  (24  <t-  25  Vict.  c.  lOO),  si.  14, 18. 

The  Offmtet  Agaxutt  the  Ferion  Act,  1861,  «.  14; 
"  Whotofver  shall  shoot  at  ant/ person  or  shall  by  drawing 
a  trigger  or  in  ant/  otiier  manner  atttinpt  to  discharge 
'ini/  kind  of  loaded  arms  nt  any  ptrion  with  intent  in  any 
of  the  caiet  aforesaid  to  commit  murder  shall,  whether 
any  bodily  injury  he  effected  or  not,  be  guitiy  of  felony." 
Section  18  :  "  Whosoever  shall  maUeioitsly  shoot  at  any 

(fi.)  Eeport«d  by  ICausiox  K.   Drucqiibb,   Esq., 
Barri  iter*  at-La  w. 


person,  or  by  draiving  a  trigger  or  in  any  other  nuinnef 
attempt  to  discharge  arty  kind  of  loadtd  arm*  at  any 
person  with  intent  in  any  of  the  case*  aforisaid  to  do 
tome  grievBus  hodHy  harm  to  any  {urtoit,  shall  he  gnitty 
of  felony."  To  commit  an  offmce  under  these  sections  ii  is 
}>ol  tufficitnt  to  intend  to  shoot  or  to  make  preparation!  t« 
shoot,  but  thire  must  be  "  an  attempt,"  an  act  in  a  series 
of  ads  whieh,  if  not  interrupted,  v>ould  lead  to  the  ctim- 
mission  of  the  crime. 

A,  tuas  seen  to  put  his  havd  in  his  pocJat  nr,i{Jnivi  tut 
a  loaded  revolver  ;  B,  caught  his  arm  after  the  mmhcr 
was  dear  from  his  pocket,  a  struggle  msued,  and  JSnclIf 
B.  wrenched  the  revolver  from  A.  During  the  ttruggh 
A.  said  repeatedly  to  B.,  '•  Fou've  got  to  die." 

if  eld,  that  A.  was  rightly  convicted  of  the  offtnct  of 
atttmpting  to  discharge  loadtd  arnw. 

Case   stat«d    by  Jell,    J.,   at   the  trial    of   JainM 
Eegitiald  Litineker  at  the  Derby  Wiater  Asjtizet  on  the 
3rd  of  March,  1906,  in  an  iodictmcDt  charging  him 
under  the  statute  24  &  2a  Vict.  c.  100,  ss.  14  and  18, 
in  the  first  count  with  feloniously  attempting  to  dis- 
charge a  certain  revolver  loaded  with  gnnpowder  and 
leaden  bullets  at  one  John  Flowright  Hon  ton  trith 
intent  to  murder  him ;  in  the  second  count  the  mom 
with  intent  to  commit  murder  ;  and  in  the  third  oooBt 
the  same  with  intent  to  do  the  said  John  Flowright 
Honton  grievous  bodily  harm.    The  indictment  did 
not  contain  the  words  "  by  drawing  a  trigger,"  nor 
did  it  specify  any  other  wanner  in  which  the  att«mpt 
was  made,  but  no  objection  was  taken  to  the  indict- 
ment on  this  score,  the  only  objection  being  as  hereon- 
after  mentioned,  that  the  evidence  did  not  bring  the 
case  within  the  statute.     The  prisoner  was  conricted 
under  the  third  count,  sentence  being  postponed  to 
the  next   assises,    and  the  prisoner  being  admitted 
to    bail   meanwhile  subje^'t  to  the  following   cam: 
Mr.  Honton  was  the  general  manager  of  the  Bolaover 
Colliery.     The  prisoner,  a  young  man  in  the  employ- 
ment of  the  colliery  owners,  interviewed  Mr.  Honton 
at  his  office  on  the  16th  of  February  on  the  subject  of 
his  chances  oE  promotion  in  the  serrioe.    There  was  no 
sort  of  quarrel  between  them.     Presently,  in  answer 
to  aquestion,  Mr.  Honton  said,  "  Why  do  you  ask  me 
that  question  r"     The  prisoner  said,  "  I  am  goin^  to 
tell  you  why,"  and  he  at  once  put  his  right  hand  into 
his  overcoat  pocket  and  commenced    to  pull  some- 
thing out.     Mr.  Honton   saw  something  glitter  like 
silver  (which  turned  out  to  be  a  gii-barreUed  revolver), 
and  it  at  once  struck  him  that  there  was  going  to  be 
mischief.     Before  the  prisoner  got  the  revolrer  (firs 
barrels  of  which  were  loaded)  quite  clear  from  iam 
pocket,  Mr.  Honton  jumped  up  from  his  chair  aod 
sprang  upon  the  prisoner,  and  was  able  to  lay  hdA 
ef   his  arm  before  be  could  raise  it  up.       Ptttoaer 
had  got  the  revolver  clear  from  his  pocket  aiul  haid 
half  risen  from  his  chair  when  Mr.  Honton  seized  him. 
They  struggled  for  a  few  minntee.    Once  when  Mr. 
Honton  tried  to  open  the  door  prisoner  nearly  gi:>t  hit 
arm  loose,  his  right  hand  holding  the  revolver.    While 
they  were  stniggling  the  prisoner  said  several  timet 
"  You've  got  to  die."   Eventually  Mr.  Honton  wteatad 
the  revolver  from  him  and  with  the  aadfltaoOB  ot 
another  witness  took  him  to  the  police  station.    Ob 
the  way  prisoner  said,  "  I  shall  very  likely  do  taut 
for  this,  but  whether  it  is  long  or  short  I  rhall  do  for 
you  when  I  oome  out."    Mr.  Honton  swd,  "Wfcy; 
what    have   I    done   to  you  ? "    and  prisoner    mm, 
■'  I   think    you  have    kept  me    back."      Hpon    the 
facts,  it  was  submitted  by  counsel  for  the  defenea, 
that  there  was  no  evidence  of  an  attempt  under  lb* 
statute  either  with  intent  to  murder  or  to  do  griaviaui 
bodily  harm.    The  judge  overruled  the  objeottoa  md 
told  the  jury  that  if  they  thought  the  prisoner  took  ^ 
revolver  out  of  his  pocket  for  the  purpose  of  fbfWTtan 
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SCr.  Honton,  and  that  if  he  had  not  been  intermpted 
be  would  have,  or  probably  would  have  accompliabei 
that  purpose,  they  might  find  him  guilty  of  an 
ftttraapt  to  diMsharge  the  revolver  at  Mr.  Honton  with 
intent  to  murder  (first  and  second  counts),  or  with 
intent  to  do  grievous  bodily  harm  (third  count),  and 
they  convicted  him  on  the  third  count.  No  objection 
-was  taken  to  the  language  of  the  summing  up,  the 
only  point  being  that  there  was  no  case  within  the 
statute. 

The  prisoner  was  not  represented. 

A.  M.  White,  tot  the  prosecution.— There  was 
ample  evidence  of  "intent,  and,  it  is  submitted, 
also  of  the  "  attempt,"  as  defined  by  Stephen,  J.,  in 
Ilia  Digest  of  the  Cilminal  Law,  art.  50 :  "An  attempt 
to  oommit  a  crime  is  an  act  done  with  the  intent 
to  commit  that  crime  and  forming  part  of  a  series 
of  acts  which  would  constitute  the  actual  com- 
misdon  if  it  were  not  interrupted."  Upon  almost  the 
same  facts  the  jndeee  said,  in  Beg.  v.  Brown,  15  Oox 
199,  that  there  mi^t  be  a  conviction  under  section  14, 
although  they  held  that  there  was  no  o£Fenoe  under 
■eotion  15  ;  they  did  not  look  with  approval  on  Beg.  v. 
8t.  Gtorge,  9  C.  &  P.  483,  or  Beg.  v.  Lewii,  9  0.  &  P. 
623,  and  Uie  former  case  was  now  directly  overruled 
by  Btg.  v.  Dudcuxyrth,  40  W.  B.  448,  [1892]  2  a  B.  38. 

Lord  AxTBRSTOSE,  IlC.  J. — In  my  opinion  the  oon- 
viotion  should  be  confirmed.  The  prisoner  was 
indicted,  so  far  as  is  material  for  the  purposes  of  this 
conviction,  for  fdoniouslv  attempting  to  discharge  a 
loaded  weapon.  The  indictment  was  under  sections 
14  and  18,  but  did  not  contain  the  words  "  by  draw- 
ing a  trigger  or  in  any  other  manner."  It  seems  to  me 
that  the  gist  of  the  offence  is  the  attempt  to  discharge 
loaded  arms  with  intent  to  do  bodily  barm,  and  when 
there  ia  evidence  of  that  the  conviction  can  be 
mpported.  I  think  it  is  necessary  to  distinguish 
between  the  offence  of  attempting  to  discharge  and 
that  which  might  have  been  made  or  might  be  an 
offence  under  some  other  provision  of  the  criminal 
law,  which  involves  only  the  intent  to  discharge  or 
the  intent  to  shoot  a  pistol  or  preparation  to  shoot, 
having  got  the  pistol.  I  think  there  must  be  an 
attempt  to  diicharge  the  firearms.  Having  ssid  that 
in  order  that  it  might  not  be  supposed  that  our 
opinion  goes  further  than  what  I  have  endeavoured  to 
suggest,  we  ought  to  see  whether  in  this  case  there  is 
evidence  of  an  attempt  [His  lordship  referred  to  the 
facts  set  out  above.]  It  seems  to  me  that  there  is 
evidence.  The  test  laid  down  by  Stephen,  J.,  in  his 
Digest,  and  referred  to  in  Beg.  v.  Ihtckuiorth,  may  be 
applied.  It  seemstome  that  there  was  an  attempt  to  dis- 
onarge ;  at  any  rate  the  attempt  to  discharge  began 
when  the  man  draws  the  pistol  from  his  pocket  and 
holds  it  in  his  hand,  struggling  to  get  his  hand  free.  If 
we  were  not  to  hold  that  to  be  an  attempt,  it  w.  uld 
lead  to  a  serious  defect  in  the  admimsbiation  of 
the  law.  On  authority  it  seems  to  me  that  this 
view  is  supported.  Beg.  v.  SL  George  was  directly 
overruled  in  Beg,  v.  Duckworth,  where  a  man 
bad  raised  a  pistol  towards  his  mother.  Beg.  v. 
Lewie  does  not  touch  this  case  because  in  that 
case  the  weapon  was  not  in  a  condition  to  be  dis- 
charged, and  therefore,  whatever  may  be  the  facts 
in  that  case,  it  does  not  affect  this  question.  In  Beg. 
T.  Broum  the  learned  judge  left  the  case  to  the  jury 
under  section  15 ;  and  the  judges  in  their  judgment, 
doubting  Beg.  v.  St.  Oeorge  and  Beg.  v.  Lewie,  while 
they  quashed  the  conviction,  all  expressed  the  opinion 
that  the  case  was  within  section  14  or  18.  I  think, 
therefore,  not  only  for  the  reasons  I  have  endeavoured 
to  expresa,  but  also  because  we  have  the  support  of  the 
(minion  of  the  judge  io  which  I  have  referred,  that 
this  conviction  must  be  confirmed. 


ElXKBDY,  J. — I  am  of  the  same  opinion,  I  only 
wish  to  add  this :  The  evidence  here  is  sufficient  to 
justify  the  jury  in  finding  that  there  was  an  attempt 
to  discharge.  We  must  he  veiy  careful,  as  it  seems 
to  me,  always  to  bear  in  mind  that  while  a  criminal 
attempt  involves  intent,  a  criminal  intent  does  not 
involve  an  attempt.  Even  when  a  man  may  be  found 
in  possession  of  a  weapon  apparently  to  cany  out  au 
attempt,  if  would  be  wrong  to  leave  to  the  jury  on 
these  facts  whether  there  was  an  attempt,  for  which 
there  must  be  some  overt  act  or  a  series  <Xf  acts  as  it 
has  been  put  by  Stephen,  J. 

Bn>LET,  J. — In  readingthis  section,  it  may  be  called 
the  shooting  section,  it  must  be  remembered  that 
the  Legislature  is  repeating  the  former  statute  of 
1837.  There  is  evidence  in  this  case  of  an  attempt  to 
discharge  loaded  arms. 

DABLOra,  J. — I  am  of  the  same  opinion.  Section 
14  requires  two  things  to  be  present  in  order  to 
constitute  the  crime  aimed  at.  There  must  be  an 
intent,  and  a  physical  factor,  an  attempt  to  discharge 
a  pistol.  If  a  man  does  all  those  things  which  a  man 
attempting  to  discharge  a  pistol  would  do  as  far  as  he 
was  not  interrupted  by  another  man  holding  his 
hand,  there  is  evidence  for  the  jury  of  an  attempt  to 
discharge  the  pistol.  There  was  that  evidence  here. 
[His  lordship  stated  briefly  the  facts.]  It  has  been 
assumed  in  some  of  the  oases  there  were  no  con- 
summate acts  in  proof  of  intent.  But  here  there  is 
suffideot  evidence.  And  as  for  the  attempt  being 
proved,  there  was  evidence  for  the  jury  and  the 
conviction  was  perfectly  right. 

Walton,  J. — The  queitioa  in  this  case  is  whether 
there  was  evidence  of  an  attempt.  It  is  obvious  that 
every  act  done  for  the  purpose  of  committing  a  crime 
is  not  necessarily  an  attempt.  It  may  be  mwely  pre- 
paration. I  agree  with  my  brethren  that  there  was 
evidence  of  an  attempt  as  distinguished  from  mere 

g reparation.     I  say  nothing  about  the  form  of  the 
idictment  because  that  has  not  bem  raised  by  the 
case. 

Conviction  affirmed.  , 

Soliuitor  for  proseoation,  M.  H,  Eumble,  of 
Chesterfield. 


April  10. 


E.  B.  D.  } 

(Bidley,  Darling,  and  A.  T.       | 
Lawrence,  JJ.)  J 

Wakkfield   and   Disteict  Ltobt   Bailway  Co. 

(Appellantt)    v.    MATOB,     &0.,    OF    WAKEflELD 
ISe^ondente)  (a.) 

Local  government— Bating — Light  railway — "  Ueed  only 
a*  a  railway  "—Light  Railwaye  Act,  1896  (59  <£  60 
Vict.  e.  48).  I.  12,  luh-tecHone  1,  2—Puhlie  Health 
Act,  1675  (38  (fe  39  Vict.  e.  65),  «.  211,  $ub-$eetion 
1(b). 

Section  211  of  the  Public  Health  Act,  1875,  which 
givee  the  power  to  levy  dittrict  ratee  provides  (tub-eeetion 
I  (b))  ae /ollowe :  "  The  owner  of  any  tithee  .  .  .  or 
the  occupier  of  any  land  tued  ae  arable  meadow  or 
pasture  ground  only  .  ,  .  and  the  occupier  of  any 
land  covered  tuith  water  or  tued  '  only '  ae  a  canal  or 
towing-path  for  the  same,  or  ae  a  railway  eonetruettd 
under  the  pouiere  of  any  Act  of  Parliament  for  public 
conveyance,  ihall  be  auetted  in  respect  of  the  tame  in  the 
pr^iportion  of  one-fourth  part  amy  of  such  net  annual 
value  thereof." 

(a.)  Beported  by  Mavrioe  N.  Drvcqubs,  Esq., 
Bwriater-at-Law. 
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Be!d,  thnl  the  word  "on7^"  mutt  he  rtad  with 
"  railwity." 

Section  12,  iub-stction  1,  of  ike  Light  Jtailwayt 
Act,  1893,  provida:  "The  Clauact  Ade,  as  drfintd 
hij  ihii  Act,  and  the  enadmenti  rnentione'l  in  the 
tecond  uhednlt  to  thiB  Act  thai!  not  apply  to  a  li<)ht 
railway  authorised  wider  the  Act  except  to  fur  a»  thty 
are  incorporated  or  applieil  by  the  order  aiitkcriziHg  the 
railway. "  Suh-ieetion  2:  "  Subject  to  the  foregoiny  pro- 
visions of  thi)  Act  and  to  any  epfcial  provitiont 
contained  in  the  order  authorising  the  railway,  the 
general  enactments  relating  to  railwat/t  shall  apply  to  a 
light  railviay  under  thit  Act  in  like  manner  as  they 
apply  to  any  other  raihoay ;  and,  for  the  purposes  of 
tlieie  enaclmenta  and  of  the  Clauses  Acts,  to  far  as  they 
are  incorporated  or  applied  by  the  order  authorizing  the 
railway,  i/ie  light  raitufay  company  ihall  he  deemed  a 
railway  company,  and  the  order  under  thit  Act  a  tpecinl 
Act,  and  any  provision  thereof  a  special  enactment.  .  .  ." 

A  light  railway  was  constructed  under  an  order  made  in 
pursuance  of  the  Light  Riiluiays  Act,  1896,  the  follimi- 
ing  dansea  of  the  order  heinij  material:  (10)  Notmith- 
etantliiig  anything  in  this  order  contained  the  compriny 
shall  not  acquire  or  be  deemed  to  acquire  any  right  other 
than  that  of  user  of  any  road  along  or  across  which  they 
hy  the  railumy,  (17)  Nothing  in  this  order  or  in  any 
bye-law  made  under  this  order  ihall  tike  away  or 
abridge  the  right  of  the  puhUc  to  pats  along  or  across 
every  part  of  any  road  along  or  across  which  therailivay 
II  laid  with  carriages  nut  Jia ping  flange  lohtth  or  wheels 
tuitable  only  to  run  on  the  rails  of  the  railway.  (49)  The 
company  may  use  on  the  railway  carriages  with  flange 
xoheelt,  or  wheels  suitable  only  to  run  on  the  rails  of  the 
railtcay,  and  lubjctt  to  the  provisions  of  thit  order,  the 
company  shall  hace  the  exdutiiie  use  of  the  railway  for 
carriagei  with  Jtange  wheels  or  other  wheels  suitable  only 
to  run  on  the  rails  of  the  raihoay.  (30)  If  any  person 
[except  by  agreement  with  the  compiny,  or  otherwise 
as  by  the  order  provided)  utet  the  railumy,  or  any 
portion  thereof,  with  carriages  having  flinge  wheelt  or 
other  wheels  suitable  only  to  run  on  the  rails  of  the 
railway,  such  person  shall  for  every  sttch  offence  be  liable 
to  a  penalty  not  exceeding  twenty  pounds. 

Held,  that  the  land  occupied  by  the  linet  of  the  rails  of 
the  light  railway  wat  land  uted  only  ne  a  railway,  and 
that  the  light  railway  was  a  railway  constrwted  under 
the  powers  of  an  Act  of  Parliament  for  pnblio  convey- 
ance within  the  meaning  of  Kction  2U  (1)  (b)  of  the 
Fitblic  HciHK  Act,  1875. 

Oaso  stftted  by  the  juitic^s  of  the  olt;  ot  Wakefield 
■itting  as  a  court  of  summary  j  urisdiotion  at  W»kefield. 

The  m&terial  parts  of  the  special  case  are  as 
follows : 

"  Thif  waa  a  complaint  preferred  bv  the  Mayor,  &c  , 
of  Wttkefleld  ftspuost  tha  Wakefield  and  District 
Iiight  Railway  Co.,  for  that  they  being  a  oompanj 
duly  rated  and  assessed  to  two  several  rates  mida  hy 
the  said  mayor  and  corporation  .  .  .  and  in  and 
by  a  rate  in  the  nature  of  a  general  district  rate  .  .  . 
which  bad  bten  lawfully  demanded  in  writing,  had 
sot  paid  the  same  or  any  pirt  thereof,  but  had  refused 
to  do  80  (s&7e  BB  hereinafter  apoears)  for  the  space  of 
fourteea  days  before  the  making  of  the  complaint, 
ftod  after  hearing  the  parties  and  the  evideutze 
adduced  by  the  appeU»nts  and  respondents  we  did 
thereupon  order  that  the  sftid  sumi  be  paid  by  the 
appellants.    .    .    ." 

"1.  At  the  hearmg  of  the  said  complaint  it  wafl 
proved  or  admitted  that  the  said  rates  were  duly 
made  and  demanded  of  the  appellants,  and  that  the 
appellants  were  therein  rated  in  respect  of  certain 
Ugiit  railways  described  in  the  rate  as  lines  of  rails. 
Such  rails  are  laid  and  situated  in  oert*ia  putlic  street? 
.    .    ,    It  was  further  proved  that  the  appelktfits  had 


tendered  to  the  respondents  in  rejpect  of  the  tud 
rates  the  sum  of  £10  Os.  Td.,  being  the  total  sum 
charged  by  the  said  rates  calcultted  on  one-fourtli  p*rt 
onljr  of  the  sftid  net  annual  value,  and  that  the 
retpondenta  had  refused  to  accept  the  same.  It  wai 
admitted  that  the  appellants  were  in  occupation  of 
the  said  lines  of  rails  and  the  land  occupied  thereby. 

2.  The  laid  lines  of  rails  comprise  Railways  Nos.  3, 
0,  7,  and  8,  authorized  hy  clause  10  of  the  Wakefield 
and  District  Light  Railway  Order,  1901,  and  lie  entirely 
in  certain  streets  within  the  city  of  Wakefield  .  •  . 
which  are  hijjhways  dedicated  to  the  pubUc  ami 
repairable  by  the*  inhabitants  at  large,  and  ate  vested 
in  the  Corporation  of  Wakefield  as  urban  authority 
pursuant  to  the  Public  Health  Act,  1S75.  The  traffic 
along  the  said  lines  of  rails  is  worked  by  electricity 
on  what  is  commonly  called  the  overhead  Bystam  by 
means  of  electricity  conveyed  to  the  vehicles  travelUng 
fiiong  the  said  line  of  rails  by  wires  suspended  from 
po.^ts  placed  alongside  the  said  roads.  The  laid 
vehicles  arc  need  for  the  conveyance  of  paawugei  i 
and  parcels,  and  the  public  are  entitled  to  be  ooavoj*!] 
akmg  the  said  line  of  rails  on  pnymeat  of  the  ratet 
and  charges  authorized  hy  the  said  orders, 

3.  The  said  orders  may  be  referred  to  and  are  to  1m 
deemed  to  form  part  of  this  case. 

6.  We  held  thst  the  said  land  occupied  by  the  said 
line  of  rails  was  not  land  used  only  as  a  railway,  and 
that  the  said  railways  were  not  railways  oonatraoted 
under  the  powers  of  an  Act  of  FarlianieDt  tor  pafalifl 
conveyance  within  the  meaning  of  section  211  (])  (i) 
of  the  Public  Health  Act,  1875. 

The  questions  for  the  opinion  of  the  court  are: 
(i)  Whether  the  land  occupied  by  the  said  line  of  rails 
is  or  is  not  land  used  only  as  a  railway  coast  rooted 
nnder  the  powers  of  an  Act  of  Parliament  for  pabhc 
convoyanca  within  the  meaning  of  section  211  (1)  (W 
of  the  Public  Health  Act,  IST5.  (2)  Wliether  tha  n«d 
railways  are  or  are  not  railways  constructad  mider 
the  powers  of  an  Act  of  Parliament  for  publio  ocm- 
veyance  vrithin  the  meaning  of  the  said  lab-MfitiOB. 
(3)  Whether  the  occupiers  of  the  said  land  occapiad 
by  the  said  lines  of  rails  are  or  are  not  entitled  to  the 
benefit  of  the  partial  exemption  provided  for  in 
secUcn  311  (1)  (b)  of  the  Public  Health  Act,  1875." 

Jtyde  {banckmertt,  E.C„  vnfih  bim),  for  the  appel- 
lants.^ — In  this  court  I  must  admit  that  tha  word 
"only"  in  section  211  (1)  (&)  must  be  also  i«ad 
with  the  word  "railway  :  Swansea  ImprovemeaU 
and  Tramway t  Co.  v.  Swansea  Urban  SanUarj 
Authority,  40  W.  E.  283,  [1892]  1  Q..  B.  32». 
The  question  then  is:  "Are  these  liDM  only 
used  as  a  railway?"  It  is  submitted  they  are. 
It  is  true  that  the  public  have  access,  rehicbs  tnay 
cross  or  run  along  the  surface  of  the  lines  if  ttit 
wheels  are  spaced  tha  same  breadth  as  the  lioM,  bat 
they  cannot  by  clause  50  o(  the  order  use  the  groorat^ 
and  by  clause  49  the  company  has  the  exdoaiva  mM 
of  the  grooves.  It  is  in  respect  of  these  linaa — tka 
exclusive  nse  of  thtse  Uaes — that  the  company  it 
rateable  at  all,  and  therefore  it  cannot  be  mid  that 
the  haes  are  not  "  only  used  "  as  a  railway.  This  ii 
strengthened  hy  considering  the  use  of  tbe  vord 
"  only  "  in  connection  with  "  land  used  tm  araU* 
me«dow  or  pasture  ground  only."  It  is  a  fact  tiuU 
over  a  largo  portion  of  such  laud  thera  ara  ipoct- 
ing  rights.  Are  the  occnpien  to  ba  deprrrad  of 
the  exemption  of  the  mb^section  for  that  raason? 
Secondly,  assuming  that  the  land  is  nied  only  a*  a 
railway,  is  it  a  "  railway  constructed  nnder  th« 
powers  of  any  Act  of  Parliament  for  any  pabhc 
conveyance "  F  Certainly  tramways  are  not  oow 
exempt;  see  the  Swamea  case.  But  light  railways 
are  not  tramways,  but  railwajs,  vvithia  the  m«aBJpg  of 
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section  211  (1)  (5).  This  is  shown  by  reference  to 
section  12,  sub-section  2,  of  the  Light  Bailvraj's  Act, 
1896,  which  enacts  that  the  "general  enactments" 
relating  to  railways  shall  apply  to  a  light  railway 
under  the  Act  in  like  manner  as  they  apply  to  any 
other  railway,  and  the  light  railway  for  such  purposes 
shall  be  deemed  a  railway  company  and  the  order  a 
special  Act.  Hence  section  211  (1)  (6)  being  a 
"  general  enactment "  relating  to  railways,  it  applies 
to  a  light  railway  which  is  to  be  deemed  for  that 
purpose  a  raOway  company  and  the  order  a  special 
Act.  "  Enactment  "  is  used,  not  "  Act,"  and  must 
include  a  reference  to  a  single  "  section  "  :  see  the  use 
of  the  word  later  in  the  same  sub-section,  "  any 
provision  thereof  a  special  enactment." 

He  referred  also  to  Yorkshire  (Woollen  Dlitrkt) 
Electric  TramvMyi  Co.  v.  Ellis,  53  W.  E.  303,  [1905] 
1  E.  B.  396. 

Clavell  Salter,  K.C.  {Mackenzie  with  him),  for  the 
respondents. — The  land  is  not ' '  only  used  "  as  a  rail- 
way. In  rating  cases  the  substance  of  the  matter  must 
be  looked  at,  and  in  substance  the  land  occupied  by 
these  lines  is  used  freely  by  the  public  and  by  vehicles. 
What  the  appellants  seek  to  establish  is  not  that  it  is 
"  used  only  as  a  railway"  but  that  it  is  used  only  as 
a  railway  by  the  appellants.  If  the  court  is  with  me 
on  the  first  point  it  is  unnecessary  to  argue  the 
second.  This  is  not  a  "railway  constructed  under 
the  powers  of  any  Act  of  Parliament."  The  words 
"  general  enactments "  do  not  apply  to  any  section 
in  an  Act  dealing  with  railways  with  which  the  Act 
in  other  respects  has  nothing  to  do.  They  only  refer 
to  Acts  dealing  peculiarly  with  railways,  and  only  in 
respect  to  such  Acts  is  the  order  to  be  deemed  a 
special  Act.  Tliis  is  borne  out  by  the  "enactments  " 
mentioned  in  section  12  (1)  and  set  out  in  the  second 
schedule  to  the  Act.  All  these  enactments  are  Acts 
or  parts  of  Acts  dealing  solely  with  railways ;  it  must 
be  admitted  that  the  Legislature  certainly  there  uses 
the  word  "  enactment "  to  cover  individual  sections, 
still  tbay  are  sections  out  of  Acts  relating  to  railways 
solely. 

RiBLST,  J. — This  case  on  one  point  has  been  one  of 
great  difficulty,  but  on  the  other  point  the  difficulty 
has  not  been  so  ^^^at  The  question  arises  in  this 
way:  [His  lordship  read  the  facts  set  out  above.] 
The  masistates  decided  that  the  land  occupied  was  not 
used  oiuy  as  a  railway  and  that  the  railway  was  not  a 
railway  constructed  under  an  Act  of  Parliament 
within  the  meaning  of  that  section.  It  is  true,  I  think, 
that  tramways  are  different  both  from  light  railways 
and  from  fiuly  constituted  railways.  There  can  be 
no  doubt,  following  the  judgment  of  Wills,  J.,  in  the 
Sivantea  case,  that  tramways  are  well  known,  both  in 
their  origin  and  nature,  to  be  something  essentially 
different  from  railways,  and  that  in  the  Public  Health 
Act  of  1875,  where  railways  are  spoken  of,  it  cannot 
possibly  be  supposed  that  tramways  are  included. 
He  deouned  to  define  either  tramways  or  railways,  and 
I  shall  follow  his  example.  But  when  one  deals  with 
the  distinction  between  a  light  railway  and  a  fullv 
constituted  railway  the  difficidty  is  more  substantiaL 
The  words  of  section  2 1 1  ( 1  ]  (6)  are :  [His  lordship  read 
them.]  I  read  in  the  word  "  only "  in  conaection 
with  the  word  "  railway  "  following  the  decision  I  have 
spoken  of.  Therefore  we  have  to  a%k  ourselves  "  Is  this 
land  used  only  as  a  railway?"  I  suppose  these  words 
were  used  with  reference  to  the  usual  land  of  railway, 
where  the  land,  enclosed  between  fences,  was  owned 
by  the  railway,  and  they  fit  into  that  state  of  circum- 
stances without  difficulty.  But  in  this  case  with 
which  we  have  to  deal,  this  particular  light  railway 
u  in  no  respects,  as  far  as  I  can  make  out,  distin- 
guiahaUe'  from  a  tramway  so  far  as  outward  drcum- 


&tanoes  are  concerned.  It  passes  along  a  highway, 
over  which  other  persons  have  the  right  to  paw; 
carts  and  passengers  can  pass  to  and  fro  without 
committing  a  trespass.  The  only  thing  in  respect  of 
which  the  occupiers  of  the  light  railways  are  assessable 
to  the  poor  rate  is  the  metals  which  they  place  on  the 
highway,  or  possibly  a  smaller  thing  still,  viz.,  the 
opening  in  the  railway  lines  to  which  they  have 
the  exclusive  right ;  for  other  persons  can  pass  to 
and  fro  along  the  metals  so  long  as  ^ey  do 
not  use  the  grooves  of  the  metals  themsdves, 
and  it  is  not  a  trespass  to  use  the  metals  merely 
because  the  breadth  of  the  vehicle  is  identical 
with  the  gauge  of  the  lines.  Under  these  circum- 
stances, is  the  land  used  only  for  that  purpose  ?  I  had 
considerable  doubt  whether,  considering  the  rights 
which  the  public  exercise,  this  railway  ought  not  to  be 
classed  with  tramways,  but  on  the  whole  I  think  that 
the  appellants'  argument  is  right :  "  I  am  rated  only  for 
the  metals,  and  that  is  the  only  thing  for  which  I  am 
rated;  I  have  the  exclutiive  right,  and  the  land  is 
only  for  the  raUway."  I  think  that  is  the  right 
decision.  Allowing,  as  I  do,  for  the  difference 
between  a  fully  constituted  railway  and  this  rail- 
way, still  they  are  alike  in  this  respect,  that  what 
they  have  got  is  used  for  themselves  only.  And  the 
difference  in  the  case  of  some  light  railways  would 
not  be  so  marked  because  in  some  districts  they 
are  the  owners  of  land  in  the  same  way  as  an  ordinary 
railway.  On  the  first  point,  therefore,  I  think  Mr. 
Byde  is  right. 

On  the  other  point  I  do  not  find  so  much  difficulty. 
Was  the  light  railway  consteucted  under  an  Act  of 
Parliament  for  public  conveyance?  Now,  in  the 
first  instance  it  was  not  Erectly  so,  because  it 
was  made  under  an  order  in  pursuance  of  the 
Light  Railways  Act,  an  order  made  in  1901.  But 
when  you  look  at  the  provisions  of  section  12  of  the 
Idght  Railways  Act,  1896,  that  difficulty  is  got  over. 
It  is  a  section  dealing  with  the  question  how  far 
existing  legislation  relating  to  railways  is  to  be 
applied  to  light  railways,  and  provides:  [His  lord- 
ship read  the  section.]  It  seems  to  me,  therefore, 
that  that  section  says  you  are  to  treat  the  light 
railway,  although  not  made  directly  under  an  Act, 
as  though  made  under  a  special  Act,  and  that 
the  order  is  to  be  called  a  special  Act.  That  ^ets 
over  the  difficulty  which  I  have  mentioned,  but  it  is 
not  directly  made  under  an  Act-  of  Parliament,  but 
only  indirectly.  The  Act  of  Parliament  seems  to  say 
you  are  to  treat  the  order  as  a  special  Act.  It  says 
the  "general  enactments  relating  to  railways"  shall 
apply  to  light  railways.  If  section  211  of  the  Public 
Health  Act  is  a  "  general  enactment  relating  to  rail- 
ways," it  seems  to  me  that  this  point  must  be  decided 
in  favour  of  Mr.  Ryde.  Mr.  Salter  meets  that  by 
sajring  the  enactments  to  be  found  in  the  schedule  of 
the  ught  Railways  Act,  1896,  are  in  the  main,  if 
not  entirely,  regarding  the  conduct  and  management 
of  railways,  and  he  says  that  it  is  only  in  respect  to 
such  subject-matter  that  this  section  12  applies. 
Well,  I  do  not  think  that  this  is  a  very  sound 
argument — for  there  ought  to  have  been  on  this 
supposition  something  like  this,  "general  enact- 
ment relating  to  the  '  conduct  or  management '  of 
railways,"  whereas  these  words  are  left  out,  and  I 
think  the  natural  meaning  of  the  words  is  that 
section  211  is  an  enactment  relating  to  railways.  The 
word  "enactment"  is  not  the  same  as  the  word 
"Act."  "Act"  means  the  whole  Act,  but  an 
"  enactment  "  is  an  "  Act "  or  a  part  of  it,  so  that  a 
section  or  part  of  an  Act  of  Parliament  might  be  an 
"enactment."  In  this  case  I  think  section  211  is  an 
enactment  relating  to  railways,  and  it  must  be  applied 
to  light  railways,  and  I  think  the  light  railway  most 
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be  deemed  to  have  been  constructed  under  a  special 
Act.  For  these  roftsons  I  tUmk  tlie  deciiion  of  tlis 
magistratea  ia  wrong  and  that  the  railway  is  entitled 
to  tne  exeinption. 

DAsriNfl,  J.— I  am  of  the  iame  opinion.  I  think 
the  oas}  IB  a  difSioult  one  on  both  point*.  1  do  not 
propose  to  say  anything  about  the  second  point,  but 
only  upon  the  point  wbith  arises  on  the  construction 
of  section  211  of  the  Public  Health  Act,  1873.  Now 
aa  to  that  my  view  is,  these  appellants  may  say  the 
roads  in  question  are  shared  with  other  persotn,  and  in 
respect  of  them  they  would  not  be  rated.  _  But  they 
are  ratsahle  because  they  have  the  exclusive  use  of 
some  land  on  which  they  liave  been  permitted  to  lay 
down  their  lines  and  the  necessary  appurtenances. 
That  railway  they  alone  may  use  as  a  railway  and 
other  persons  are  forbiddsn  so  to  use  it.  Therefore 
all  that  land  for  which  the  appellants  are  rateable,  all 
that  thing,  whatever  it  m^y  be  for  wWch  they  ate 
rateable,  la  used  only  as  a  railway.  It  is  true  people 
may  cross  tlie  line  of  railway,  and  even  their  carts  may 
run  along  upon  it.  although  not  in  the  same  way  aa  the 
appellants',  because  they  may  not  use  the  fltinge,  but 
thekindof  use  by  others  cf  rail waj  a  where  there  happens 
to  be  a  level  crossing  as  in  the  ciife  of  level  crossings 
over  BUbh  a  railway  es  the  London  and  Noith-WestMn 
Railway,  where  i(  you  were  to  add  the  level  OTOseingi 
together  yom  would  find  they  made  up  a  large  portion 
of  the  length  of  the  railway.  You  must  read  the 
word  "  only "'  aa  "  only  "  by  a  railway  company.  In 
respect  of  thoea  railways  which  have  always  been 
regarded  as  entitled  to  Ihe  exemi^tion,  I  bflieve 
the  old  railway  Acts  empower  people  to  u*e  their 
own  engines  on  tbo  railway  lines,  and  it  was  rather 
contemplated  that  people  would  use  the  railways  just 
aa  motoT-carg  now  make  use  of  the  roads,  yet  tha 
railway  was  used  only  as  a  railway.  For  these 
reasons  it  appears  to  me  that  this  light  railway  is 
entitled  to  the  exemption  conferred  upon  railways  by 
the  Public  Health  Act,  1875. 

A.  T.  Lawrekce,  J.— I  am  of  the  same  opinion, 
I  think  the  exemption  of  section  211  applies.  [His 
lordship  read  the  description  of  the  property  rated  as 
set  out  in  the  case,]  Now,  is  that  property  used  only 
as  a  railway  ?  I  think  it  is.  It  is  i^itite  true  that 
persons  pass  over  it  in  the  exercise  of  their  rights,  but 
that  does  not  prevent  the  lines  being  used  In  their 
character  of  a  railway  by  the  company.  For  that 
reason  of  exclusive  use,  tiioy  become  rateable.  The 
company  would  have  the  same  right  as  the  ordinary 
fmbjeot ;  but  for  that  exclusive  right  they  have  to  pay 
rates.  It  seems  to  me  impossible  to  say,  on  the  one 
hand,  they  have  the  exclusive  right  which  makes  them 
rateable,  and  on  the  other  hand  to  say  they  have  nat 
the  exclusive  right  to  use  that  hereditament  as  a  rail- 
way. 

On  the  next  question,  whether  it  is  constructed 
under  an  Act  of  Parliament,  it  seems  to  me  that  the 
construction  contended  for  by  the  appellants,  that 
aeetion  VJt  of  the  Act  of  1896  had  the  effect  of  making 
this  order  an  Act  of  Parliament  and  making  this 
structure  a  railway  constructed  under  the  powers  of 
an  Act  of  Parliament,  is  correct.  And  this  section  211 
is  a  general  enactment.  I  am  sure  if  the  section 
instead  of  exempting  had  imposed  a  higher  rate  upon 
lulways,  it  would  have  been  impossible  to  say  it  wm 
not  a  general  enactment  relating  to  railways.  For 
these  re  1  sous  the  appeal  must  be  allowed, 

Appftl  alloiued  with  citali. 

Bolicitors  for  the  appellante,  Aihurat,  MorHt,  it 
Critp, 

Solioitort  for  the  respondent,  Sharpt,  Parker,  A  Co., 
for  W.  W.  Oreenhalgh,  Wakefield. 


^tih^  (Totincd. 


(On  Appeal  from  the  Supreme  Court  of  TMmamn.y 

Dee.  4. 

Van  DrEMEs'B  IiA^ni  Co.  v.  Marine  Boabd  or 
Tadlb  Cafe,  (a.) 

Ei'Ultnc^~f>efA  of  granl^CoTittrttetion — Cirtum*la»ett 
Under  which  executed — Improptr  rtjtction  cf  evi4cnt» 
— Ada  of  user  l/efert  fjmiiL 

When  the  obviota  intention  ttndtr  a  ileed  of  gntet  it 
to  give  n  tHh  to  lohat  has  t-an  tiikfn  nnd  rttainf>t  hrfcn 
the  actual  grant,  ads  of  KJer  hrfitt  iht  grant  are  tftynl 
tvideiice  of  the  identity  of  what  i*  granted,  for  they  lead 
up  to  and  explisin  what  wal  intended  to  he  wnwyetf. 

This  was  an  appeal   from  the  Snpieiiie  Court  Ot 
Tasmania. 
The  action  was  for  trespass  to  land.    The  f»ots  aw 

given  in  their  lordships'  judgment. 

UMimt,  K.C.,  ./.   El'hn  Banku.  K.C.,  ani //.  fi. 

Bom/Kts,  for  appi'llantj, 

Asqitilh,  K.C.,  Dohbie,  K.C,  {S  dicitor-Geoenil  of 
Tasmania),  and  tawjiuii  H<iii)kin$,  for  tlie 
rfppondenta, 

The  judgment  of  their  lordships  (Earl  of  H_VL«i.raT, 
L.C.,  Lords  Mackaghtes,  Roukktsox,  LiKDixr, 
and  Sir  Fokd  North)  was  delivered  by 

Earl  of  Halsbort,  L.C.  —  The  action  ottt 
of  which  tliene  appeals  arise  was  an  action  of 
trespass  practically  to  try  the  right  to  a  part 
of  the  foreshore  of  Emu  Bay  in  Bass's  Straits, 
Their  lordships  are  not  able  to  aoquiesoe  in  die 
suggestion  that  the  decision  of  this  caae  has  so  wi<l« 
and  Importaut  a  result  m  some  of  the  learned  judges 
seem  to  have  supposed.  Nevertheless,  it  is  of  coutm 
important  to  the  parties  in  its  immediate  result  and 
the  consequences  which  follow  from  them. 

The  facts  which  lead  up  to  the  question  in  debate 
may  be  shortly  summarized.  An  Act  of  Parliaraont 
was  passed  in  the  sixth  year  of  King  Oeoige  the 
Fourth  (6  Geo,  4,  o.  39)  for  the  purpase  of  enoour- 
ag^ng  the  cultivation  of  waste  lauds  in  whAt  waa 
then  the  peual  colony  of  Van  Diemen's  Lsud.  It  con- 
tt^m plated  the  grunting  of  a  ch^ter  to  certain  peraosa, 
^iud  the  appellant  company  was  accordingly  ioeor- 
porated  by  charter  dated  the  10th  of  November, 
ISliS.  Subsequent  legislation  (10  &  U  Vict,  e,  5T) 
having  authorized  the  grant  to  the  company  of 
tracts  of  land,  the  real  que.'jtion  now  in  debate  is 
whether  the  locut  in  quo  of  the  alleged  trespMi  ii 
included  in  a  grant,  dated  the  27th  of  July,  ISiS, 
made  in  pursuance  of  that  legislation. 

The  action  was  tried  before  Mr.  Justtofi  daak  sod 
a  jury  at  Launcestou  in  Tasmania,  and  a  Tffdiot  was 
found  for  the  defendants,  the  present  respoudeata. 
Tlie  argument  appears  to  have  wanderea  over  a 
very  wide  field,  but  the  direction  of  the  learted  judge  to 
the  j  ury ,  which  must  have  had  great  weight  with  theiB, 
was  that  the  acts  of  user  proved  to  have  taken  plkce 
over  the  locue  in  quo  were  of  no  importance,  Kui  in 
fact  were  not  evidence  at  all,  since  they  were  acta 
which  were  antecedent  in  date  to  any  gr^tut  made  by 
the  Crown.  To  understand  the  relevancy  and  import- 
ance of  this  direction  it  is  only  necessary  to  obacm 
that  both  the  Act  10  vt  It  Vict.  c.  57  and  the  snbte- 
quent  grant  recite  that  the  company  had  t»k«n 
poaseaaion  of  the  lauda  intended  to  be  granted  ami 
iucDzred  expemte  in  the  imfovvement  thereof,   and 

(a.)  Beported  by  C.  H.  Qkafton,  Esq.,  BarTt«t«f 
at-lAW. 
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the  en&t  is  assumed  to  be  of  sucli  a  character  that  it 
nntEer  expressly  exclades  nor  expressly  indadea  the 
locus  in  guo.  It  can  hardly  be  doubted,  in  view  of 
the  redtal  to  which  reference  has  been  made,  that  it 
■WM  intended  to  authorize  by  the  statute  of  Viototia 
the  granting  of  a  title  to  the  company  of  lands  of 
-whion  they  had  taken  possession  and  upon  which 
they  had  expended  money;  neither  can  it  be 
doubted  that  the  grant  itself,  when  made,  was 
intended  to  confer  a  title  to  what  the  company 
had  taken  possession  of,  and  so  far  from  not  being 
evidence,  their  lordships  consider  user  was  very 
cogent  evidence  of  what  was  intended  to  be  g^ranteof. 
It  certainly  was  not  evidence,  as  the  learned 
judge  points  out,  of  possession  against  the  OrowD, 
neiuter  was  it  evidence  of  a  lost  grant.  The  learned 
judge  very  satisfactorily  disposes  of  both  thMe 
suggestions,  but  it  is  difficult  to  understand  why  it 
was  not  evidence  to  identify  the  place  the  title  of 
which  the  Grown  intended  to  confirm  to  the  company. 

It  is  quite  true  that  if  the  language  of  the  grant 
itself  were  absolutely  plain  and  unambiguous,  no 
amount  of  user  would  prevail  against  the  plain 
meaning  of  the  words :  see  North-Ecutem  Bailway  Co, 
V.  Hattingt,  [1900]  A.  C.  260,  48  W.  K.  Dig.  161.  It  is, 
however,  impossible  to  contend  that  the  language  of 
this  instrument  can  be  so  represented.  The  language 
is  very  wide,  but  when  one  finds  such  a  recital  as 
this:  "the  company  have  been  authorized  to 
take  possession  of  several  portions  of  land,  and 
have  ever  since  been  and  now  continue  in  posses- 
sion thereof,  but  no  grant  thereof  has  been  made 
to  the  land  company,"  when  these  are  the 
circumstances  under  which  the  grant  is  actually  made 
— ^why  is  it  not  evidence,  and  oogent  evidence,  when 
the  tiudng  possession  of  tiie  particular  piece  of  land  is 
proved,  and  the  continuance  in  x>os8ession  before  and 
after  the  grant  is  proved  ?  The  time  when,  and  the 
circumstances  under  which,  an  instrument  is  made, 
supply  the  best  and  surest  mode  of  expounding  it, 
and  when  the  obvious  intention  is  to  g^ve  a  tiue  to 
what  has  been  t^en  and  retained  before  the  actual 
grant,  it  is  manifest  that  what  has  been  so  taken  and 
retained  is  cogent  evidence  of  what  is  granted.  When 
evidence  of  this  character  has  been  practically  with- 
drawn from  the  jury,  it  is  impossible  to  allow  the 
verdict  thus  obtained  to  stand. 

The  circumstances  under  which  modem  user  may 
be  proved  to  expliun  a  written  instrument  are  treated 
of  with  g^eat  precision  by  the  learned  judges 
who  advised  the  House  of  Lords  in  Waterpark  v. 
Fennell,  7  H.  L.  Gas.  650. 

The  learned  judge  stated,  and  stated  quite  correctly, 
that  yon  cannot  say  that  acts  of  user  were  acts  of 
xuit  under  a  grsat  when  they  were  done  before  the 
grant  existed.  It  does  not  follow  that  snoh  acts 
were  not  relevant  to  be  proved  when,  as  in  this  case, 
they  lead  up  to  and  explain  what  is  afterwards 
granted. 

It  would  be  a  singular  application  of  the  maxim 
quoted  by  Ooke,  2  Institutes  11,  contemporanea 
expotitio  t»l  fortiiHma  in  lege,  to  suggest  that  the 
proof  of  user  must  be  confined  to  ancient  documents, 
whatever  the  word  "ancient"  may  be  supposed  to 
involve.  The  reason  why  the  word  is  relied  on  is 
because  the  user  is  supposed  to  have  continued,  and 
thus  to  have  brought  us  back  to  the  contemporaneous 
exposition  of  the  deed. 

The  contemporaneous  exposition  is  not  confined  to 
user  under  the  deed.  All  circumstances  which  can 
tend  to  show  the  intentions  of  the  parties  whether 
before  or  after  the  execution  of  the  deed  itself  may  be 
relevant,  and  in  this  case  their  lordships  think  are 
very  relevant  to  the  questions  in  debate. 

Another  direction  given  by  the  learned  judge  to  the 


jury  and  calculated  to  mislead  them  was  his  direction 
in  relation  to  the  leases  of  some  part  of  the  land  in 
question.  He  suggested,  not  very  obscurely,  that  the 
lease  of  part  of  the  jetty  which  was  1; ased  and  which 
extended  over  the  foreshore  was  only  evidence  of  an 
easement,  and  that  the  leesor  of  such  a  structure  need 
not  own  the  land  over  which  such  a  structure  was 
erected.  That  such  a  division  might  in  point  of  law 
exist  is  nothing  to  the  purpose.  There  was  no  evidence 
of  any  such  severance  of  interest,  and  the  effect  of 
such  an  observation  was  well  calculated  to  mislead  the 
jury,  who  ought  to  have  been  told  that  such  evidence 
was  clearly  evidence  of  seisin  in  the  locus  in  quo. 

Their  lordships  do  not  think  it  desirable,  as  this 
is  to  be  tried  again,  to  deal  more  minutely  with  the 
facts  of  the  case,  tiiough  they  think  it  right  to  say 
that,  as  to  the  question  of  lost  grant,  or  possession 
anunst  the  Grown,  they  would  have  been  prepared  to 
affirm  the  judgments  under  appeal ;  but,  reluctant  as 
they  have  been  to  order  a  new  trial  where  so  much 
time  has  been  sp»it  and  e^ense  incurred  already,  and 
where  so  much  learning  and  care  have  been  bestowed 
upon  the  argument,  they  are  unable  to  say  that  the 
question  has  been  propOTly  left  to  the  jury.  They  will 
accordingly  humbly  advise  his  Majesty  that  the  judg- 
ments of  the  Supreme  Oourt  ought  to  be  disoharged, 
and  that  there  should  be  a  new  trial,  and  that  the 
costs  in  the  Supreme  Court  ought  to  abide  the  result 
of  the  new  trial.  The  respondents  will  pay  to  the 
appellants  the  oosts  of  these  appeals. 

Solicitors  for  appellants,  Bompai,  Bivikoff,  Dodgton, 
Com,  &  Bompat. 

Solicitors  for  respondents,  Bircham  Jk  Co, 


Ghan.  Div. )  .„,■!  ^  .  7 

ParweU.J.j  April  4,  5,  7. 

ATTOENHY-QmntBAi,  V.  Dk  Wiwtoh.  (a.) 

Corporation — Municipal  corporation — Borrowing  pou>er$ 
— Ultia  yirta— Interest  on  overdraft  at  bankers — 
Liahility  of  borough  treasurer — Municipal  Corpora- 
tions Act,  1882  (46  <fe  46  Vict.  c.  60),  st.  18-21,  26- 
28,  139-lU— Public  Health  Act,  1875  (38  <fc  39  Viet, 
c.  65),  St.  6,  189,  198,  209,  210,  233-237,  246-247, 
265— P«6Kc  Authorities  Protection  Act,  1893  (56  & 
67  Vict,  c  61),  s.  1. 

A  munidpal  corporation  had  overdrafts  on  various 
accounts  at  the  bank  beyond  their  statutory  powers  of 
borrowing.  The  defendatU,  who  was  the  borough 
treasurer,  and  also  the  manager  of  the  said  bank,  by  the 
authority  of  the  corporation,  creditid  himself  and 
debited  the  corporation  with  itUerest  on  such  overdrafts 
at  4^  per  cent,,  with  quarterly  rests. 

Held,  that  the  defendant  was  not  entitled  to  credit 
himself  or  to  debit  any  of  the  borough  funds  with 
interest  on  any  of  the  overdrafts  appearing  in  the 
accounts  theret^ore  put  in  by  him  as  treasurer  since  his 
appointment. 

Held,  also,  that  the  borough  were  not  necessary  parties 
to  the  action. 

Held,  furthtr,  that  though  the  Municipal  Corporations 
Act,  1882,  has  provided  a  remedy  by  certiorari,  or  an 
appeal  against  the  rate,  there  is  nothing  in  the  Act  to 
deprive  Vie  Attorney-Oeneral,  at  the  relation  of  a  party 
interested,  of  the  power  of  obtaining  by  injunction  an 

(a.)  Beported  by  P.  W.  P«K»,  Esq.,  Barrister- 
at-Law. 
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OTiitr  to  restrnin  the  jtayiAtnt  of  money  hetni;  made  unrler 
an  ordtT  of  the  hoTotujh  council,  for  vihich  order  thtrt 
wai  no  Itgai  umrrant. 

Tynemouth  Corporation  v,  Attorney-Qoneral,  [1899] 
A.  C.  293.  47  IT.  ft.  IHj.  WfMowtd. 

"Witness  action. 

This  was  &u  action  brouj;Lt  by  the  Att'>mey- 
Oeueiat  at  tbo  relation  of  C.  F.  E,  Allen,  and  also  by 
tho  relator,  who  wna  a  burgess  and  town  councillor 
of  the  borougb  of  Teaby. 

The  defendant  W.  8,  dc  Winton  was  tlie  treasurer 
of  the  borough,  aud  also  the  South  Wales  district 
manager  of  Lloyd's  Bank  (Limited). 

The  defendant  was  appointed  treasurer  on  the  (Stb 
of  July,  1903,  the  corporation  at  that  date  having  au 
overdraft  at  the  said  bank  b«yond  their  statutory 
powers  of  borrowing,  of  £4,959  1  tg.  9d. 

On  the  23rd  of  July,  10O3,  the  council  of  the  said 
borough  passed  a  resolution:  "That  Lloyd's  Bsak 
(Limited),  at  Haverfordwest,  being  the  banker*  of 
the  corporation,  be  and  they  are  hereby  authorised  to 
honour  all  cheques  drawn  on  the  treasurer,  whe'her 
the  account  be  in  credit  or  overdrawn,  signed  by  any 
three  mamhera  of  the  town  council  for  the  time  being, 
and  counteraigned  by  the  town  clerk,  and  to  accept 
the  indoraement  of  the  said  town  clerk  upon  all 
cheques  paid  to  the  credit  of  the  account,  and  that 
the  authority  be  given  under  tho  common  seal." 

On  the  tSth  of  June,  1904.  the  overdraft  had 
increased  to  X5,793,  and  at  the  date  of  the  commence- 
itient  of  the  action  auiounted  to  £3,707,  but  bad  since 
been  discharged. 

Duriuj.;  the  period  between  the  defendant's  appoint- 
ment and  tbecommeDcemeut  of  the  action,  the  borough 
had  accounts  with  the  sud  bank  of  their  borough  fund 
under  the  Municipal  Corporations  Act.  18S2,  and  of 
their  district  rates,  and  water  rates  under  the  Public 
Health  Act,  ISITO,  and  of  harbaur  aud  pier  rates 
under  privite  Acta  and  orders  ;  all  these  aiconnts 
fluctuated  from  time  to  time,  but  were  always  over- 
drawu  to  some  extent,  and  on  all  of  them  the  defend- 
ant hud  debited  the  borough  and  credited  himself 
with  interest  at  4j  per  cent.,  with  i|uirtBrly  rests,  the 
total  amount  of  such  interest  for  the  period  from  the 
23rd  of  July,  1OT3,  to  the  aoUi  of  June,  1904,  was 
£215  5s,  Sd. 

Oa  the  26th  of  September.  19l>4,  the  writ  in  thii 
action  was  issued,  claiming  (I )  a  declaration  that  the 
^layment  made  by  the  defendant  as  such  treasurer,  or 
charged  against  the  said  borough  bj*  the  defendant  in 
his  accounts  ai  such  treasurer,  as  and  by  way  of 
iaterest  on  certain  overdrafts  granted  to  the  said 
borough  by  the  defendant  or  by  Lloyd's  Bank 
(Limited)  were  illegal,  and  to  the  knowledge  of  the 
defendant  beyond  tho  powers  of  the  corporation  of 
Tenby,  and  a  breach  of  trust ;  and  (2)  an  inj  unction 
to  resli-ain  the  defendant  from  auy  further  payments 
out  of  the  fuad^  of  the  corporation  of  any  further 
sums  by  way  of  interest  upon  auy  of  the  said  over- 
drafts. 

Ufjohn,  K.C,  and  E,  0.  Palmtr,  for  the  relator. — 
No  imputation  is  made  against  the  defendant ;  the 
action  is  to  determine  paints  of  law  only.  The  cor- 
poraitiou  defrayed  the  interest  on  their  overdrafts 
front  time  to  time  by  means  of  pier  and  harbaur  rents, 
rates  and  tolls,  and  this  was  illegal.  The  statutes 
affecting  the  csjso  are,  first,  the  general  statutes — 
namely,  the  Municipal  Corporations  Act,  18B2, 
ss.  18-21,  25-2S,  139-144  ;  the  Publiu  Health 
Act,  IMTa,  ss.  1S9-19.S,  201),  210,  2:):<-237,  245- 
2i7.  'li'ta ',  and  the  Local  Loans  Act,  1S7^;  and, 
secondly,  tho  private  Acts  —namely,  the  Improve- 
ment Act,  1838  (I  Vict.  c.  13)  •  the  Pier  aud  Harbour 
Orders  Oonfirmation  (No.  3)  Afflt,  1897  (80  &  61  Vict. 


o.coxlviii.) ;  and  the  Pier  and  Harbour  OrdeMCcnfirma- 

tioQ  (No.  3)  Act,  1902  (2  Ed.  7,  c  cci.).  A  oomnton  law 
corporation  may  barrow  by  overdraft,  bat  a  coxporatioa 
under  the  Municipal  Oorporations  Act,  IS-SZ,  oumot, 
[Counsel  also  referred  to  Tltomnt  v,  Dtmnport  Carpor»- 
tin>,,  48  W.  R.  89,  [1900]  1  Q.  B.  16 ;  fltcAter  V.  ffaght*, 
2  B,  &  C.  499;  Btg.  v.  Iteed,  28  W.  B.  787.  5  Q.  B.  D. 
483  ;  Smith  v.  Sonthamiitm  Curporalion,  5ti  W.  R.  651. 
87  L.  T.  171  ;  iltij.  v.  Saunderi,  24  L.  J.  M.  C. 
4S.]  The  treasurer  is  not  a  mere  servant  of  ttw 
corporation,  he  is  the  custodian  of  the  trust  fnuds 
brlotiging  to  the  borough.  The  corporation  are 
boonl  to  appoint  him,  he  is  a  statutory  officer  with 
statutory  duties,  Tho  corporation  are  not  neoeaairy 
parties:  ord.  16,  r.  4  ;  Bmia  v.  Addy,  22  W.  B.  40J, 
L.  R.  0  Ch.  244, 

M'lCinnffan,  K.C,  ft.  0.  Olen  and  Pethttne,  for  Ihi; 
defendant. — The  treasurer  is  liable  to  be  diam*ssed  at 
auy  moment :  Hunioipal  Corporations  Act,  1893, 
B.  18.  He  is  an  officer  bound  under  the  above  ctatntf 
to  obey  the  orders  of  the  corporation;  hi»  duty  U 
not  to  the  burgesses,  but  to  the  corporation.  Reliauw 
is  also  placed  on  the  Public  Health  Act,  1875.  s. 
205,  and  the  Public  Authorities  Protection  Act,  1893, 
a.  1.  The  corporation  ought  to  have  been  ttdded  as 
defendants.  The  accounts  had  been  auditwi  by  tie 
borough  auditors,  and  submitted  to  aud  passed  b; 
the  council,  and  if  the  p.iyment*  were  in  fact  illegal 
tho  proper  remedy  was  not  by  injunction,  but  by 
cTtiiirari  under  the  Municipal  Corporations  Act,  13S2, 
8.  141. 

Counsel  olso  referred  to  L-tw/ord  v.  BiHericiy  Rural 
DiUriet  Couner?,  61  W.  B.  630,  [1903]  1  K.  B.  772. 

Cur.  aJv,  cuiL 

FABW2LL,  J.,  in  giving  jadgment.  said :  This  ii  an 
action  by  the  Attorney- General  on  the  relation  of  a 
burgess  and  town  councillor  of  the  borough  of  Tenby 
against  the  defendant,  who  is  the  treasurer  of  the 
borough,  an  office  to  whioh  he  was  appointed  on  th« 
0  th  of  July,  1903,  and  the  object  ui  the  action  if  to 
impeach  the  accounts  of  the  defendant  so  far  aa  they 
relate  to  payments  for  interest  with  which  the  defand- 
imt  has    credited  himself  aud  debited  the  be 
f  imds,  and  to  restrain  similar  charge*  in  the  tat 
The  facts  are  not  in  dispute.     When  the  defend 
was  appointed  the  borough  had  exhausteditab'jnoW' 
ing  powers,  and  hai,  in  addition,  an  overdraft  with 
its  bankers  of  over  £4,9o9,  which  had  increased  to 
£5,795  by  the  18th  of  June,  1904.    The  writ  in  thia  r 
action  was  issued  on  the  26th  of  Ssptember,   1904.^ 
During  the  period  between  the  6th  of  July,  1903,  an4  j 
the  issue  of  the  writ  tho  borough  had   accounts  of  j 
their  borough  fuid  under  the  Munidpol  Oorporatioosi 
Act,  1882,  and  of  tUuir  district  rates  and  water  ratMi| 
under  the  Public  Health  Act,  1375,  and  of  harbmr" 
and  pier  rates  under  private  Acta  aud  Orders ;  all 
these  accounts  fluctuated  from  time  to  time,  but  were 
always  overdrawn  to  some  extent,  and  on  all  of  them  i 
the  defendant  has  debited  tho  borough  and  cradile^  ] 
himself  with  interest  at  4^  per  cent,  with  quarterly^ 
rests.     The  plaintiff  does  not  ask  for  any  order  for  J 
payment ;    none  of    the   sums  have  in    foot 
paid,  but   he  asks  for  a  deslaration    that   they   ut%\ 
improperly  debited  to  the  borough  in  the  treanmr'tl 
account,     and      for     an     injunction     to     reetmaf 
similar     debits     in    the     future.       The     defend 
takes  the  objection  at  the  bar  that  I  be  borough  i 
necessary   parties  to    th<)  action.     The   suit   U,  not 
doubt,   somewhat  unusual,   bat    no  claim    is  tuadal 
agaiust  the  lorongh  ;  they  will  not  be  bound  by  anf 
decision  in  this  action,  aud  their  interests  are  BOt 
likely  to  be  prejudiced  by  auy  lack  of  inforsiatioa  Oilj 
the  defenduit's  part,  inasmueh  as   the  town 
happens  to  be  the  defendant's  solicitor  in  the  i 
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If  the  plaintiff  sacceeds  the  borough  benefits ;  if  he 
fails  it  IS  no  worse  off  than  before.  I  the  refore  over- 
role  ibis  objection. 

The  defendant's  next  contention  is  that  he  is 
not  personally  liable,  that  the  overdrafts  and  interest 
thereon  were  made  and  debited  by  the  order  of 
the  borough,  and  that  he  merely  acted  as  their 
servant.  I  am  of  opioioa  that  this  contention  is 
not  well  founded.  The  question  before  me  relates 
to  the  funds  collected  by  and  on  behalf  of  the 
borough  for  public  purposes  under  tbe  Municipal 
Corporations  Act  and  the  Public  Health  Act  and  the 
private  Harbour  Acts,  and  it  has  been  settled,  at  any 
rate  siace  Lord  Oottenham's  decision  in  Attorney- 
Qtntral  T.  AtpituiU,  2  M.  &  0.  613,  that  property 
held  for  public  purposes  is  held  upon  charitable 
trusts,  and,  to  quote  his  words  at  p.  618 :  "  If  the 
property  in  question  be  subject  to  any  public  trust, 
and  if  the  appropriation  complained  of  be  not  con- 
sistent with  such  trust,  but  for  purposes  foreign  to  it, 
and  if  there  be  not,  in  the  Monioipal  Corporations 
Act  (now  the  Act  of  1882),  any  provision  taking 
from  the  court  its  ordinary  jurisdiction  in  such 
cases,  then  it  will  follow  that  the  Attorney- Qeneral 
has,  under  the  droumstaDoes  stated,  a  right  to  file 
the  information  and  to  pray  that  the  fund  may  be 
recalled,  secured,  and  applied  for  the  public,  or,  in 
other  words,  charitable  purposes,  to  which  it  is  by  the 
Act  devoted."  I  have  recently  had  to  consider  this  case 
in  Steven*  v.  Chown,  49  W.  R.  460,  [1901]  1  Ch.  894.  and 
I  will  merely  say  that  I  remain  of  the  opinion  there 
expressed,  and  all  the  more  so  because  it  has  been 
approved  by  Lord  Lindley  in  Yorkthire  Miners  v. 
Howden,  [1905]  A.  C.  256.  It  is  plain,  therefore,  that 
this  court  would  have  jurisdiction  to  restrain  the 
borough  from  misapplying  these  funds  on  the  ground 
of  breach  of  trust:  Attorney-General  ▼.  NewcaMe-on- 
Tyne,  23  Q.  B.  D.  492,  38  W.  R.  Dig.  139.  But  the 
defendant  is  their  treasurer,  and  knows  that  the 
moneys  which  he  has  credited  to  himself  are  trust 
moneys,  and  he  is  clearly  amenable  to  the  jurisdiction 
of  the  court,  and  cannot  escape  by  pleading  the 
wron^^ful  orders  of  his  employers.  There  is  no 
question  of  repaying  here;  but  even  if  there  were, 
uie  defendant  knew  that  tliis  was  a  trust  fund,  and 
'*  those  who  know  that  a  fund  is  a  trust  fund  cannot 
take  possession  of  that  fund  for  their  private  benefit 
except  at  the  risk  of  being  liable  to  refund  it  in  the 
event  of  the  trust  being  broken  by  the  payment  "  : 
per  Fry,  J.,  in  Foxton  v.  Manchetter,  44  L.  T.  406.  29 
W.  R.  Dig.  14.  Bat  the  treasurer  is  not  a  mere  servant 
of  the  council;  he  owes  a  duty  and  stands  in  a 
fiduciary  relation  to  theburgeases  as  a  body ;  he  is  the 
treasurer  of  the  borough  (section  18) ;  all  payments  to 
and  out  of  the  borough  fund  must  be  made  to  and  by 
him  (section  142) ;  he  has  to  account  to  three  auditors, 
two  appointed  l^  the  burgesses  and  one  by  the  mayor 
(section  25),  and  although  he  holds  office  during  the 
pleasure  of  the  ooonol  only  (section  18),  this  does  not 
enable  him  to  plead  the  orders  of  the  council  as  an 
excuse  for  an  unlawful  act.  In  my  opinion  the 
obtervations  of  Brie,  J.,  in  Reg.  v.  Saundtrt  with 
relation  to  a  county  treasurer,  apply  with  equal 
force  to  a  treasurer  under  the  Municipal  Corporations 
Act.  "  If  an  order  be  made  on  a  connty  trMSurer  to 
pay  expenses  wholly  disconnected  with  county  matters, 
such  an  order  is  without  jurisdiction,  and  one  which 
the  treasurer  would  be  bound  to  disobey ;  and  if  the 
treasurer  did  pay  it,  it  would  be  the  duty  of  the 
quarter  tesstons  not  to  allow  the  items  of  such 
expenses  in  the  treasurer's  account." 

It  was  next  contended  by  the  defendant's  counsel 
that  the  overdrafts  were  not  illegal  on  some  sugg^ted 
analop7  to  the  class  of  contracts  that  may  bind  a  cor- 
poration, although  not  under  seal;  but  the  borrowing 


powers  of  the  borough  in  this  case  are  subject  to 
statutory  conditions,  restrictions,  and  prohibitions, 
and  these  cannot  be  dispensed  wittt ;  as  Bayley,  J., 
says  in  RichUr  v.  Hughet,  "the  Act  of  Parlh^ 
ment  therefore  g^ves  a  special  power,  and  that 
power  ought  to  be  strictly  followed,  and  as  it 
authorizes  them  to  borrow  a  certain  sum  of  money 
and  afterwards  by  rates  to  pay  the  interest  of  the 
money  borrowed,  they  have  no  right  to  borrow  beyond 
the  specified  amount,  or  to  raise  rates  to  pay 
interest  upon  any  higher  sum":  see  Wenlock  v. 
River  Dee  Go.,  10  App.  Ca«.  354,  In  the  present  case 
the  borough  has  not  merely  overdrawn  from  time  to 
time,  bat  they  have  a  normal  floating  debt,  as  appears 
from  their  resolution  of  the  23rd  of  July  set  out  m  the 
statement  of  claim,  limited  only  by  their  creditors' 
willingness  to  advance.  This  case  is  to  my  mind 
indistinguishable  in  principle  from  the  decision 
of  the  Divisional  Court  in  Smith  v.  Southampton 
Corporation.  In  that  case  a  borough  council  in  tneir 
estimate  for  a  general  district  rate  for  the  borough 
included  itemi  which  consisted  of  debts  contracted 
in  former  years,  and  which  had  from  year  to  year 
been  carried  to  a  "  suspense  account "  opened  for  that 
purpose,  and  of  a  baumce  due  for  works  executed  in 
previous  years.  The  council  from  time  to  time  paid 
these  old  debts  by  money  borrowed  from  their  bank 
by  overdrafts,  but,  so  far  as  the  ratepayers  were 
concerned,  the  items  remained  impaid  so  long  as  they 
appeared  in  the  suspense  account.  The  appellant 
appealed  against  the  rate  on  the  ground  that  it 
contained  charges  incurred  more  than  six  months 
before  the  mtkiug  of  the  rate,  and  it  was  held  that 
the  rate  was  bad.  The  Lord  Chief  Justice, 
87  L.  T.  Rep.,  at  p.  175,  says :  "  It  was  said 
by  the  corporation  tnat  they  had  borrowed  from 
their  bank,  and  that  it  was  true  their  accounts 
were  going  from  bad  to  worse,  and  that  they 
were  owing  their  bank  more  and  more,  but  they 
contended  that  the^  had  paid  their  tradesmen  and 
had  paid  their  principal  debts,  and  that  the  whole  had 
become  a  debt  duo  to  the  bank,  and  that,  therefore,  it 
must  only  be  assumed  at  the  end  of  the  given  financial 
year  that  they  owed  the  bank  so  much  money,  and 
that  it  was  to  meet  that  debt  that  they  made  this  rate. 
It  seems  to  me  that  if  that  argument  were  allowed 
to  prevail,  a  public  body  would  only  have  to  arrange 
with  their  bankers  to  borrow  money  to  pay  their  debts 
and  BO  defeat  the  provisions  of  the  Public  Health  Act 
altogether.  I  cannot  think  that  argument  is  right." 
Then  Channell,  J.,  explains  clearly  the  true  ground  on 
which  a  ratepayer  is  entitled  to  complain  at  p.  176 : 
"  The  objection  means  that  any  particular  ratepayer 
is  entitled  to  say  that  the  rating  authority  are  charg- 
ing him  with  a  sum  that  ought  to  have  been  charged 
upon  and  paid  by  the  nitepayers  in  previous  years. 
To  that  extent  it  is  a  meritorious  objection.  The 
principle  is  that  corporations  and  bodies  of  this  kind 
are  only  entitled  to  charge  present  expenditure  upon 
future  ratepayers  so  far  as  tney  get  borrowing  powers 
through  the  machinery  of  various  statutes.  Ihe 
effect  of  a  borrowing  power,  of  course,  is  to  enable 
them  to  charge  upon  future  ratepayers  instalments  or 
obligations  arising  out  of  their  present  expenditure, 
and  the  borrowing  power  is  granted  upon  the  supposi- 
tion that  the  capital  expenditord  will  benefit  the 
future  ratepayers."  I  can  see  no  ground  for  holding 
the  overdrafts  in  the  present  case  to  be  lawful,  stifi 
less  for  allowing  the  treasurer  to  credit  himself  at  the 
expense  of  the  borough  funds  with  4}  per  cent. 
interest  thereon  with  quarterly  rests. 

The  next  objection  is  that  the  Municipal  Cor- 
porations Act,  1882,  had  provided  the  remedy — 
namely,  by  certiorari,  at  there  could  be  an  appeal 
againat  the  rate.    This  is  really  disposed  of  by  the 
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judgment  in   Attorney-Oeneral  v.  AtjiinaU,   but   the 
verj  poiiit  has  been  recently  dealt  witii  in  the  Houm 
of    Itords    in    Tt/neuioitth    Corporation    v,    Attonifi/' 
Oeneral,  [1899]  A.  0.  21>3,  where  Ijord  Morris  says  at 
p,  305  :  "  It  U  said,  however,  that  there  is  a  speoial 
mode  of    testing   the  validity  of    all  orders  of   the 
cottucil  by  the  provisions  of  section   141,  tub-sectioii 
2,  enabling  any  order  to  be  removed  into  the  tiaoen's 
Bent'h  Division  by  txrtivrari,  and  that  conaequently 
thia    ia    the    only     mode    of     interfering    with     or 
controverting  any  order  of  the    council  for  a  pay- 
ment, however  illegal.      I  cannot   adopt  that  view. 
While    the    Queen's    Bench    Division    is  given  full 
authority  ovtr  every  order  of  the  councU,  it  ia  not 
enacted,  or  suggested  in  the  enactuient,  that  that  is 
to    be  the  sole  remedy,  nor    is  there  anything  to 
deprive  the  Attoiuey-Qeneral,  at  the  relation  of  a 
party  interested,  of  the  power  of  obtaining  by  injunc- 
tion an  order  to  restrain  the  payment  of  money  being 
made  under  an  order  of  the  council,  for  which  order 
there  was  no  legal  warrant."     The  defendant's  next 
contention  is  that  the  accounts  have  been  audited  under 
the  same  Act,  and  that  the  plaintiff  cannot  question 
such  audit.     My  attention  has  not  been  called  to  any 
aeotion  making  such  audit  finally  binding  and  con- 
duaiTe  on  the  borough  and  the   burgesses  thereof, 
nnd  it  would  be  very  unfortunate  if  there  were  any 
such,  for  the  audit  provided  by  the  Municipal  Cor- 
porations Act  ia  quite  ineffective.     Under  the  Public 
Health  Act,  1875,  s.  247.  the  Legislature  provided  a 
iystem  of  audit  which  gives  auditors  extensive  poworp, 
including    powers    to    surcbarge,    but    section    '2iG 
exempts  urban  authoritiaa  who  are  the  conncil  of  a 
borough  from  this  liability,  and  the  Mnnidpul  Cor- 
porations Act,  ty8!2,  s.  21,  merely  provides  that  the 
auditors    shutl    audit    the  accounts,  without  more;. 
They  have  no  power  to  surcharge,  and  even  if  they 
ought,  as  Lord  Russell  says  in  TAonvis  v.  Devoiiport 
i'lirpiiratiim,  [1900]  I  Q.  B.  16,  t)  make  public  any 
illegal   payments  by  report  to  the  council  and  the 
burgesses,  this  is  a  duty  of  imperfect   obligatidn ; 
there  is  nothing  to  compel  them  to  do  so,  nnd  very 
Uttle  to  induce  them,  and  so  far  as  I  know  they  have 
not  done  anything  of  the  sort  in  the  present  case.     It 
is  difficult  to  undferstand  why  the  Legislature  in  1882 
should  have  authorized  a  system  of  auditing  which  is 
quite  illusory  when  they  had  seven  years  before  created 
an  efficient  method.      I  certainly  see  uo  reason  for 
holding  that  such  an  audit  as  has  been  put  in  evidence 
in  the  present  o&se,  which  does  not  even  state  that 
the  books  and  vouchers  are  correct,  but  merely  that 
"there  is  a  total  overdraft  of  £4,510  38.  lid,  on  the 
3Ut  of  March,  1904,"  is  a  bar  to  proceedings  a^ingt 
the  treasurer  to  dissjlow  some  of  the  items  which  go 
to  make  up  that  overdraft.     The  defendant  suggested 
that  he  might  retain,  the  items  cbjectod  to,  by  way  of 
rerauneration,  but  no  evidence  has  been  given  to  show 
that  the  oouncil  have  ever  voted  him  any  remunera- 
tion, and  the  court  is  not  asked  to  mtJce  any  order 
for  payment,  but  merely  to  declare  that  certain  items 
charged  as  interest  on  overdrafts  are  wrong.    There 
is  a  subsidiary   point  that  arises    on    the    harbour 
aeoonnt.     It  is  said  that  the  overdraft  hna  been  recog- 
nized by  the   provisional  order  of  1902,  and   I  will 
assume  that  this  is  so.     But  the  order  merely  directs 
a  larger  rate  than  had  Iwen  formerly  lawful  to  be 
raised  for  the  purpose  of  disi^hargiug  the  overdraft. 
It  made  no  provision  for  the  payment  of  interest  on  it. 
Indeed,  the  council  f»iled  to  obtain  pemiiesion  of  the 
Local  Government  Board  to  borrow  tlie  money  which 
would  Lave  enabled  theui  to  pay  interest,  oud  this 
provisional  order  is  the   best  permission    that  they 
could  obtain  instead  of  it.     It  is  plain  that  there  is 
nothing   in    this  order  fo  Justify  the   defendant  in 
charging  interest  on  the  deticit.     It  is  fair  to   the 


defendant  to  say  that  no  imputation  of  perflonal  ma- 
conduct  is  made  agaiugt  him  ;  the  litigation  and  the 
prelimiuary  correspondence  htve  been  coadocted  on 
courteous  and  even  friendly  terms  with  a  view  to  aMer- 
taining  legal  rights.  ^^^^_ 

I  propose  to  make  a  declaration  that  the  dofend-^^^^| 
ant  is  not  entitled  to  credit  himself  or  to  debit  aa]^^^^^ 
of  the   borough  funds  with  interest   on  any  ol-  the 
overdrafts  appearing  in  the  accounts  heretofore  put 
in  by  bim  aa  treasurer  since  his  appointmont.      If  the 
defendaut  will  state  by  hia  oonnael  at  the  bar  that  he 
will  not  make  any  similar  charges  in  future,  I  wUl^ 
accept  his  statement  in  lieu  of  granting  an  injuncti<:m( 
and  give  liberty  to  apply  instead.     Although  by  hlM 
letters  before  action  he  has,  in  my  opinion,  threateoAi 
and  intended  to  cont'nue  to  do  so  in  snch  a  way  aa 
justify  an  injunction,  I  see  no  reason  to  suppose  tb. 
he  will  not  abide  by  the  decision  of  the  court  now 
has   been   decided,   and  there   would  be  a  prract)c< 
inconvenience  in  framing  an  injunction,  because  lo 
restriction  of  the    generality   of    the   words   in  the 
Jeclnration  would  be  necessary  in  providing  for  the 
future.      All    overdrafts    are    in    effect    borromng* 
{Cnntiffe    v.     BhKkhnTn    Brnrjit    Biiilili'ny    Soei'fi^.    33 
W.   R.   309,  9  App.  Gas.  Sal) ;  but  if  the  borrow, 
obtain  further  powers  of  harrowing  in  the  future  th'  _ 
may  be  in  a  position  to  obtain  overdrafts  within  tlia 
limits  of  those  powers  for  daily  necessities  as  pointed 
out  by  Channell,  J.,  in  Smith  v.  SoiU!iamj>1cn  Cor 
poralion,  and  this  would  have  to  be  provided  for 
way  of  exception  from  the  injunction.     The  defendatii 
must  pay  the  coats  of  the   action.     I  suppose  th« 
defendant  is  willing  to  say  he  wiU  abide  by  the 
declaration  ? 

R.  C.  Glen. — I  have  no  doubt  the  defendant  will 
give  the  required  undertaking,  but  he  is  at  present  in 
the  country.  Your  lordship  wUl  probably  grant  time 
for  us  to  c:immanicate  with  him. 

PiEWKLi,  J. — Yes.  I  thought  he  would  probably 
think  it  less  offensive,  perhaps,  than  having  on 
injunction.  I  am  quite  willing  to  accept  his  under- 
tucing. 

Jitiit/ment  far  (he  plaitiiiff. 

Solicitors,  Smith,  JUndetl,  &  Dod$,  for  Lart 
Tenby ;  Baker  A:  Co. 
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BaooKEa  V,  Haksek.  («,) 

Gnmpany  —  Prosjifim  —  Xon-diidmurc —  Multad 
aUitvnieitts  —  Sub-purchaser  —  Comjiania  Ad,  1$ 
(63  &  64  Vict,  c  48),  s.  10^  tah-tiction  I  (f). 

A  cfimpant/  ia  not  a  »ub-puri:haifr  within  the  mtamimg 
of  seetion  10,  SHb-sectivTi  1  (f),  of  tht  Companim  Ad, 
1900,  unhfa  tt  hai  lo  pay  pttrchaae-monei/  to  aoa 
other  than  its  own  vendor,  and  the  lub-iection  dott 
rfquire  a  company  to  state  in  its  pro»pecttu  the  an 
of  any  eomidenUion  paid,  or  to  he  paid,  hy  anyone  i 
ilian  the  tompany. 

Action, 

This  was  an  action  by  Henry  Brookes,  n  aba 
holder  in  the  South  African  Kuperaeration  (Limito^J 
against  Yiirgo  Hansen  and  the  Bight  Honourable  tbi 
Earl    of    Kmtore,  directors  of    the    said  comply, 

(a.)  Reported  by  P.  JoHW  Boland,  Esq.,  Parritter- 
at-Law, 
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clwnung  damages  for  Ion  sostained  by  him  hj  reason 
of  certain  alleged  untrue  and  misleading  statements 
contained  in  the  prospectus  of  the  company  and  the 
suppression  of  material  facts  therefrom. 

The  company  was  incorporated  on  the  1st  of  June, 
1901,  undisr  the  Companies  Acts,  1862  to  1900,  with 
a  nominal  share  capital  of  £125,000,  divided  into 
125,000  shares  of  £1  each. 

The  prospeotos  of  the  company  was  issued  on  the 
1st  of  June,  1901,  inviting  persons  to  subscribe  for 
shares  in  the  capital  of  the  company.  This  prospectus 
stated,  inter  alia,  that  the  company  was  formed  to 
work  and  develop  the  superaeration  system  of  dis- 
pensing aerated  waters  from  bulk  in  Cape  Colony, 
Natal,  Orange  Biver  Colony,  Transvaal,  and  Rhodesia, 
and  to  acquire  the  benefit  of  the  applications  already 
made  for  letters  patent  for  those  colonies  in  relation 
thereto,  and  the  exoIu«ive  rights  to  the  letters  patent 
when  g;ranted.  The  prospectus  also  stated  that 
these  patent  rights  had  been  acquired  by  the  company 
from  uie  African  Patent  Rights  (Limited)  for  a  sum 
of  £58,500  under  a  contract  dated  the  Ist  of  June, 
1901.  The  prospectus  further  mentioned  a  contract 
dated  the  1 1  th  of  May,  190 1 .  This  contract  was  in  fact 
an  agreement  for  the  sale  of  these  patent  rights  by  a 
Mr.  Wheeler  to  the  African  Patent  Rights  (Limited) 
for  a  sum  of  £15,000;  the  purchase-money  payable 
under  this  contract  was  borrowed  by  the  Anrican 
Patent  Bights  (Limited)  and  was  only  paid  to 
Wheeler  on  the  31st  of  May,  1901,  the  day  before  the 
incorporation  of  the  company  and  the  issue  of  the 
prospectus.  Xone  of  these  facts  were  mentioned  in 
the  prospectus.  The  plaintiff  received  a  copy  of  the 
prospectus,  and  applied  for  and  was  allotted  eighty 
shares  in  the  company.  These  shares  turned  out  to  be 
worthless,  and  the  plaintiff  accordingly  commenced 
this  action.  The  main  question  to  be  decided  was 
whether  there  had  been  a  sufficient  compliance  with 
the  requirements  of  section  10,  sub-seotion  1  (/),  of 
the  Companies  Act,  1900,  which  provides  that  every 
prospectus  issued  by  or  on  behalf  of  a  company  must 
state  "  the  names  and  addresses  of  the  vendors  of  any 
property  purchased  or  acquired  by  the  company,  or 
proposed  so  to  be  purchased  or  acquired,  which  is  to 
be  paid  for  wholly  or  partly  out  of  the  proceeds  of  the 
issue  offered  for  subscription  by  the  prospectus,  or  the 
purchase  or  acquisition  of  which  has  not  been  com- 
pleted at  the  date  of  publication  of  the  prospectus, 
and  the  amount  payable  in  cash,  shares,  or  debentures 
to  the  vendor,  and  where  there  is  more  than  one 
separate  vendor,  or  the  company  is  a  sub-purchaser, 
the  amonnt  to  payable  to  each  vendor." 

Toungtr,  K.C.,  and  Sicardo,  for  the  plaintiff. — As 
the  money  necessary  to  complete  the  contract  of  the 
11th  of  May,  1901,  was  borrowed  by  the  vendors, 
Wheeler  was  really  paid  out  of  the  proceeds  of  the 
issue,  and  the  company  is  a  sub-purchaser  within  the 
meaning  of  the  sub-section.  In  order,  therefore,  to 
comply  with  the  requirements  of  the  sub-section,  the 
pnMpectns  should  have  disclosed  the  amount  payable 
to  'Vnieeler  under  the  contract  of  the  Uth  of  May. 
This  the  prospectus  failed  to  do.  Where  there  is  a 
noncomplianoe  with  the  statute,  as  in  this  case,  a 
■harehofder  has  a  right  of  action :  Finance  and  Itiue 
(Limited)  ▼.  Canadian  Produce  Corporation  {Limited), 
63  W.  R.  170,  [1906]  1  Ch.  37. 

Hughet,  K.O.,  and  Holmes,  for  the  defendants. — ^If  A. 
■ells  to  B.,  and  B.,  after  paying  A.,  sells  to  C,  that  is 
not  a  sub-purchase,  but  an  independent  sale  and  pur- 
chase. A  man  is  not  a  vendor  under  this  sub-section 
unless  some  part  of  the  purchasing  company's  money 
is  going  to  lum.  It  was  not  necessary,  therefore,  in 
this  case  that  the  prospeotna  should  set  out  the  amount 


payable  to  Wheeler  under  the  contract  of  the  11th  cf 
May  in  order  to  comply  with  the  requirements  of  the 
sub-section.  But  even  if  this  were  not  so,  the 
plaintiff  must  prove  that  when  he  applied  for  these 
shares  his  mind  was  affected  by  the  nondisdosore  of 
the  terms  of  this  contract :  Madeay  y.  Tait,  ante,  p. 
365,  [1906]  A.  0.  24. 

JOTOI,  J.,  in  ^ving  a  considered  judgment,  said : 
The  principal  ground  on  which  the  plaintiff  baaed  his 
action  was  i£e  nondisclosure  in  the  company's 
prospectus  of  the  price  paid  to  their  vendor  Dy  the 
African  Patents  Rights  (Limited),  who  were  the 
vendors  to  the  company.  This  depended  upon  the 
true  construction  of  section  10,  sub-section  1  (/),  of 
the  Oompanies  Act,  1900.  Now,  the  prospectos 
contained  a  sufficient  statement  of  the  name  and 
address  of  the  vendors  to  the  company  and  of 
the  full  amount  payable  to  such  vendors,  no 
consideration  being  payable  or  paid  by  the 
company  to  anyone  else  on  account  of  or  in  connec- 
tion with  the  purchase.  But  the  property  sold 
had  been  purchased  by  the  vendors  not  long  pre- 
viously from  someone  else,  and  the  purchase-money 
payable  to  him  had  in  fact  been  discharged  only  the 
day  before  the  issue  of  the  prospectus,  when  comple- 
tion of  this  prior  purchase  took  place  pursuant  to 
the  terms  of  the  contract  between  the  parties,  and  such 
contract  was  in  truth  completed  to  all  intents  and 
purposes  so  far  as  was  possible,  having  regsurd  to  the 
nature  of  the  property,  being  tiie  benefit  of  applica- 
tions for  patents  m  South  Africa  not  then  actually 
granted.  When  a  company  was  the  purchaser  of 
property  which  at  law  as  well  as  in  equity  belonged 
to  the  vendor,  the  sub-section  required  the  publication 
of  the  name  and  address  of  the  vendor  and  the  amount 
of  the  consideration.  There  was  no  suggestion  of  any 
obligation  to  disclose  the  amount  of  the  putchase- 
money,  however  small,  paid  by  the  vendor  upon  his 
acquisition,  however  recent.  A  company  was  not  a 
sub-purchslser  for  the  purposes  of  this  sub-section 
unless  it  had  to  pay  purchase-money  to  someone 
other  than  its  own  vendor — e.g.,  the  vendor  or  person 
from  whom  such  immediato  vendor  purchased.  The 
sub-section  did  not  require  a  statement  in  a  com- 
pany's prospeotos  of  the  amount  of  any  considera- 
tion, cash,  shares,  or  debentures  paid  or  to  be  paid 
by  anyone  other  than  the  company.  Upon  the  facts 
and  documents  in  ^e  present  case  it  did  not  appear 
that  l^is  sub-seotion  required  any  statement  to  be 
made  of  the  amonnt  of  purchase-money  actaally  paid 
and  discharged  by  the  company's  vendora  before  the 
issue  of  the  prospectus  to  the  parson  or  persons  from 
whom  the  company's  vendors  had  bought  the  property, 
and  the  fact  that  tiie  company's  vendors  botroved  the 
money  for  the  purpose  of  maiaaff  snob  payment  was 
immaterial.  The  company  wat  not  a  snb-purohasetr 
within  the  sub-section.  Motaover,  all  tiie  oouidera- 
tion  payable  by  it  was  disdased.  Thwe  had  besn  no 
failure  in  this  case  to  oom^y  witit  the  prorisiona  of 
this  sub-section.  The  action  thereiote  failed,  and 
must  be  dismissed  with  costs. 

Judgment/or  the  de/endant$. 

Solicitor  for  the  plaintiffs,  Jouph  Davii. 

Solidton  for  the  defendants,  Ingle,  Holmt$,  Sont,  i 
Pott. 
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Maroh  31 ;  April  3. 


Ohan.  Div. 
Wanington, 

In  re  Baml  of  Eguoht's  Bbttlbd  Estatks. 
LsFEOY  V.  Easi.  of  Bohont.  (a.) 

Settled  land — Scheme  for  improvemetU* —Approval  of 
trtutees — Discretion  of  tnuteet — Power  of  tenant  for 
life— Settled  Land  Act,  1882  (46  <t  46  Vict.  c.  38), 
«9.  25,  26. 

A  settlement  of  real  eetaie  expreeely  added  certain  wwkt 
or  purposes  of  improvements  to  those  mentioned  in  section  26 
of  the  Settled  Land  Act,  1882,  for  which  capital  money 
might  ie  used,  and  expressly  authorized  capital  nvoney  to 
he  raised  for  improvements  as  toell  as  for  the  other  pur- 
poses mentioned  in  section  18.  The  trustees  having  already 
approved  of  schemes  submitted  to  them  by  the  tenant  for 
life  under  section  26,  which  had  involved  outlay  of 
xnoney,  and  would  involve  in  the  future  further  outlay, 
and  having  been  asked  by  the  tenant  for  life  to  approve 
of  a  further  scheme,  applied  by  summons  to  the  court  for 
directions  wMher,  before  deciding  to  approve  or  with- 
hold their  approval  from  such  schemes,  they  might 
properly  have  regard  to  (a)  the  number  of  previous 
schemes  and  the  amount  of  capital  already  expended  or 
liable  to  be  ccUlei  for  thereunder;  (b)  the  general  con- 
nection between  the  improvements  mentioned  in  the  scheme 
proposed  for  their  approval  with  improvements  contained 
in  schemes  already  sanctioned,  or  the  general  policy 
which  is  being  pursued  by  the  tenant  for  life  in  im- 
proving the  property;  (c)  the  proportion  between  the 
probfsble  cost  of  the  improvements  mentioned  in  the  pro- 
posed scheme  and  the  probable  increased  annual  value  of 
the  estate;  (d)  the  amount  of  capital  moneys  in  their 
hands  and  the  relation  between  such  amount  and  the 
value  of  the  estate. 

Held,  that  the  general  policy  of  the  improvement  was  a 
matter  for  the  tenant  for  life  and  not  for  the  trustees  to 
decide  on  ;  and  that,  there  being  no  difficulty  in  obtain- 
ing eapiiai  money,  having  regard  to  the  power  in  the 
settlement,  the  trustees  might  properly  approve  of  any 
scheme  where  they  were  satisfied  (1)  thcU  (he  improvement 
VHU  within  section  26,  and  (2)  that  the  tenant  for  life 
VMS  acting  boii&  fide ;  and  that  they  were  not  bound  to 
take  itUo  consideration  the  various  matters  mentioned  in 
tte  summons. 

Orignuttiotr  nimmoiis. 

^niis  was  a  sooimoiu  by  the  tnuteee  for  the  purposes 
of  me  Settled  Land  A«ts  of  a  settlement  of  the  16th 
of  August,  1889,  of  the  estates  of  the  Earl  of  Egmont 
for  the  directions  of  the  court  as  to  the  oircamstancas 
which  they  should  take  into  account  in  oonsiderinK 
schemes  for  improvement  of  the  estates  submitted 
to  them  by  the  tenant  for  life  for  their  approvaL 

By  the  limitations  dedared  by  the  setuement  and 
in  the  events  which  had  happened  certain  lands  and 
hereditaments  stood  limited  by  way  of  le^al  limita- 
tions to  the  use  of  the  Earl  of  Egmont  dutmg  his  life 
or  until  he  should  become  a  bankrupt  or  do  any  act 
depriving  himself  of  his  right  to  receive  the  rents  and 
raofits,  and  after  his  death  to  tiie  use  of  his  brother 
0.  J.  Perceval  as  tenant  for  life,  and  after  his  death 
to  the  use  of  his  first  and  other  sons  successively  in 
tail  male,  with  remainders  over. 

And  by  the  said  indenture  of  settlement  it  was 
agreed  and  declared  (among  other  things)  that  the 
trustees  for  the  time  being  were  to  be  the  faiutees  of 
the  settlement  for  the  purposes  of  the  Settled  Laud 
Act,  1882,  and  any  amending  Acts,  and  for  the 
purpose  mentioned  m  section  42  of  the  Conveyancing 
and  Law  of  Property  Act,  1881,  and  "  Fourthly,  for 
the  like  purpose  — the  purposes  of  the  Settled  Land 


(a.)  Beported  by  Nbtillk  Txbbctt,  Esq.,  Bar- 
rister-at-Law. 


Act— "section  26  of  the  Act  last  aforesaid" — the 
Settled  Land  Act,  1882—"  shall  be  read  and  take 
effect  as  if  in  addition  to  the  works  or  purposes  of 
improvements  therein  enumerated  there  were  inserted 
therein  the  words  '  rebuilding,  reparation,  or  pw- 
manent  improvement,  or  additions  of  or  to  building 
of  any  description,  whether  used  or  occupied  for 
residential,  farm,  or  other  purposes ' " ;  and, "  Fifthly, 
for  the  like  purpose,  section  18  of  the  Act  last  afore- 
aaid  shall  be  read  and  acted  upon  as  if  the  words  '  or 
for  improvements '  were  inserted  in  that  section 
immediately  after  the  word  '  partition '  therein." 

The  defendant,  Lord  Egmont,  succeeded  to  the 
title  and  to  the  estates  in  1897. 

The  estates  subject  to  the  settlement  at  the  time  of 
the  summons  comprised  (among  other  property)  a 
mansion-house,  park,  and  land  known  as  ^e  Cowdray 
Park  Estate,  consistiDg  of  some  16,000  acres,  and 
capital  moneys  liable  to  be  invested  in  land  of  more 
than  £250,000  in  amount. 

The  earl  had  submitted  various  schemes  for  the 
improvement  of  the  estate  to  the  trustees  which  they 
had  approved  of,  and  which  had  been  partly  carried 
out,  and  in  connection  with  which  farther  sums, 
amonnting  to  some  £11,000,  might  become  payable, 
and  had  to  be  provided  for.  He  had  again,  shortly 
before  the  summons,  submitted  a  farther  scheme  for 
additional  works  of  reparation  and  improvement 
which  it  was  estimated  would  involve  an  outlay  of 
between  £4,000  and  £6,000.  And  the  trustees  were 
informed  by  Lord  Egmont's  advisers  that  schemes 
of  the  same  kind  in  reference  to  the  Oowdray  Park 
Estate  would  from  time  to  time  be  submitted  to  them 
for  their  approval  by  Lord  Egmont. 

There  was  uncertainity  as  to  who  were  the  persons 
entiUed  in  remainder  after  the  present  earl,  and  the 
residence  of  the  probable  claimants  was  bdieved  to 
be  abroad,  bat  was  unknown,  and  the  trustees  were 
unable  to  communicate  with  them. 

Under  these  circumstances  the  trustees  desired  to 
have  the  directions  of  tJie  court  for  their  present  and 
future  guidance,  and  they  took  out  this  summons 
against  the  tenant  for  life  asking  whether,  upon  the 
true  construotion  of  the  settlement  and  the  Settled 
Land  Acts,  1882  to  1890,  before  deciding  to  approve 
or  withhold  their  approval  from  schemes  for  the 
execution  of  improvements  falling  within  the  powers 
of  ^e  Settled  Land  Acts  ai  extended  by  the  settle- 
ment, they  might  properly  have  regard  to  all  or  any 
of  the  following  matters  :  (a)  The  number  of  previous 
sshemes  and  the  amount  ot  capital  already  expended 
or  liable  to  be  called  for  thereunder ;  (b)  the  general 
connection  between  the  improvements  mentioned  in 
the  scheme  proposed  for  their  approval  with  imfwove- 
ments  contiuned  in  schemes  already  sanctioned  or  the 
genwal  policy  which  is  being  pursued  by  the  tenant 
for  life  in  improving  the  property ;  (c)  the  proportioo 
between  tiie  probable  cost  of  the  improvements 
mentioned  in  the  proposed  scheme  and  the  probable 
increased  annual  value  of  the  estate ;  and  {d)  the 
amount  of  capital  moneys  in  their  hands,  and  the 
relation  between  such  amount  and  the  value  of  the 
estate. 

Bneden,  K.C.,  and  R.  J.  Parker,  for  the  trustees.— 
The  function  of  the  trustees  is  not  merely  to  consider 
whether  the  improvement  is  one  authorized  by  the 
SetUed  Land  Act,  1882,  ss.  25  and  26.  They  have  a 
further  discretion  to  approve  or  not  of  the  scheme 
put  forward  by  the  tenant  for  Ufa  This  is  shown  by 
the  observations  of  Byrne,  J.,  ia  In  re  Duke  of 
Norfolk's  Parliamentary  Estates,  48   W.   B.,   p.   329, 

S1900]  1  Ch.,  p.  467,  cited  with  approval  ^  Farwell, 
.,  in  In  re  Ktck's  Btttled  Eslates,  52  W.  B.,  p.  363, 
[1904]  2  Oh.,  p.  27.     It  seems  clear  that  the  i^proval 
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of  the  tnutees  which  is  required  by  section  26  means 
something  more  than  seeing  whether  the  proposal  of 
the  tenant  for  Ufa  is  within  the  terms  of  the  Act.  It 
is  intended  to  afford  protection  to  the  remaindermea  : 
see  observations  of  Lipdley,  L.J.,  in  In  re  MiUard'a 
SeUled  EttaU*,  41  W.  E.  577,  [1893]  3  Ch.,  p.  120.  This 
implies  a  dis<xetion  in  the  trustees.  And  Chitty,  J., 
in  CUrke  v.  Thornton,  36  W.  E..  p.  603,  35  Ch.  D., 
p.  313,  speaks  of  the  exercise  of  the  approval  of  the 
tmsteea  as  a  "  discretionary  trust." 

They  also  referred  to  In  re  Marauit  of  BrittoVt 
Beiaed  E$tate»,  42  W.  B.  46,  [1893]  3  CJh.  161.  and  In 
re  Calverley't  Settled  EttaUe,  52  W.  E.  206,  [1904]  1 
Gh.  159. 

H.  Terrell,  K  C,  vAA.F.  Peterten,  for  the  Earl  of 
Bgmont. — It  is  for  the  tenant  for  life  to  determine 
the  general  policy  to  be  pursued  in  improving  the 
estate.  AH  the  trustees  have  to  do  is  to  decide 
whether  the  improvement  proposed  comes  within 
sections  25  and  26.  All  the  cases  cited  are  consistent 
with  this  view.  It  is  clear  that  the  surveyor  acting 
under  section  26  (2)  (ii.)  could  not,  if  satisfied  wi£ 
the  execution  of  the  improvement,  have  refused  his 
certificate  upon  the  ground  that  the  whole  improve- 
ment was  miitaken ;  and  the  trustees  are  allowed  to 
act  upon  his  certificate.  The  tenant  for  life  has  a 
wide  discretion,  and  should  not  only  consider  the 
estate,  but  the  welfare  of  the  people  living  on  it :  per 
Bowen,  L.J.,  in  In  re  Marquis  of  Ailetbury'e  SeUled 
Ettattt,  40  W.  E.,  p.  248,  [1892]  1  Ch.,  p.  642. 

WAEBiNaTOK,  J.— The  question  I  have  to  decide 
is,  shortly,  whether  or  not  the  trustees  of  the  settle- 
ment may  properly  inquire  under  section  26  of  the 
Act  into  the  entire  policy  pursued  T)y  the  tenant  for 
life  with  reference  to  the  improvement  of  the  settled 
estates.    This  question  has  never  arisen  directly  in  the 
courts,  although  the  Settled  Land  Act  has  been  in 
dx>eration  more  than  twenty- three  years.    There  are 
to  be  found  only  certain  remarks  made  by  judges  in 
certain  decided  cases  on  other  questions  arising  under 
the  Act  which  throw  some  light  on  what,  without 
having   had  the  matter  argued   before  them,  these 
judges  thought  was  the  proper  construction  of  this 
section.     The    settlement  in    this    case    contains  a 
provision  which  adds  to  the  works  or  purposes  of 
improvements  enumerated  in  section  25  of  the  Act,  an 
item  of  very  wide  application,  having  regard  to  the 
word  "  reparation,"  which  has  been  held,  as  I  under- 
stand, by  Byrne,  J.,  to  authorize  the  tenant  for  life 
to  treat  as  an  improvement  any  repairs  which  are  not 
simply  decorative  repairs.    And  by  the  addition  made 
to  section  18  by  the  settlement  the  tenant  for  life  can 
get  improvements  executed,  although  there  may  be 
no  capital  moneys  in  the  hands  of  the  trustees,  by 
determining  under  that  section  that  moneys  shall  be 
raised  by  mortgage  of  the  estate.    Next,  the  definition 
of  land  must  be  considered.  Land  which  is  the  subject 
of  the  settlement  is  by  section  2  (3)  called  "  settled 
land  " ;  and  when  it  is  referred  to  in  relation  to  the 
settlement  it  is  called  "  the  settled  land,"  by  which 
are  meant  quite  separate  things.    If  land  is  spoken  of 
without  reference  to  the  settlement  itself  it  is  simply 
called  "  settled  land."    By  section  21  capital  money 
arising  under  the  Act  shall  be  invested  or  applied 
(amongst  other  modes),   (iii.)  in  payment  for  any 
improvement  authorized  by  the  Act.    By  section  22, 
sub-section  1,  the  capital  money  in  order  to   its 
being  invested  or  applied  as  aforesaid  sh^  be  paid 
either    to   the    trustees    of    the    settlement  or  into 
court  at  the  option  of  the  tenant  for  life ;  and  by 
sub-section  2,  the  investment  or  other  application 
b^  the   trustees    shall   be   made  according  to  the 
direction  of  the  tenant  for  life.    It  is  tlierefore  the 
tenant  for  life  who  directs  not  only  the  investment, 


but  the  dealing  with  the  funds,  which  is  described  in 
section  21  as  their  '.'  application,"  in  payment  for  any 
improvement.      Section    25    defines    improvements 
authorized  by  the  Act  as  the  making  or  execution  en 
or  in  connection  with,  and  for  the  benefit — not  of ' '  the 
settled    land,"    but    of    "  setUed    land"  — that   is, 
according  to  the  definition  in  section  2  (3),  for  tbe 
benefit  of  land  the  subject  of  the  settlement.    The 
controversy  in  this  case  turns  on  section  26.     [His 
lordship  read  sub-section  1  of  that  section.]    There- 
fore the  direction  of  the  tenant  for  life  as  to  t  ue  appli- 
cation of  capital  money  given  under  section  22  would 
be  of  no  avail,  and  wodld  have  no  effect  upon  the 
trustees  if  the  application  which  he  was  directing  was 
in  payment  for  something  which  was  not  an  improve- 
ment authorized  by  the  Act.    The  tenant  for  life  has 
therefore  to  satisfy  the  trustees  that  what  he  is  pro- 
posing is  such  an  improvement.    Now,  the  trustets 
have  not  to  approve  the  improvement  itself,  but  a 
scheme  for  the  execution  of  tbe  improvement.    It  w, 
therefore,  for  the  tenant  for  life  to  select  and  decide 
on  what  he  wishes  to  have  done,  and  for  the  trustees 
to  approve  the  mode  in  which  that  shall  be  carried 
into  effect.     Then  by  sub-section  2,  where  capital 
money  is  in  the  hands  of  trustees  after  a  scheme — 
that  is,  a  scheme  for  the  execution  of  the  works — is 
approved  by  them,  they  may  apply  that  money  in 
payment  of  any  work  or  operation  comprised  in  the 
improvement,  on — taking  it  shortly — (i.)  a  certificate  of 
the  land  commissioners  certifying  that  the  work  has 
been  executed,  and  that  a  particulsr  sum  ought  to  be 
paid  in   consideration  thereof;    or  on    (iL)    a   like 
certificate  of  a  competent  engineer  or  able  practical 
surveyor.    These  are  merely  modes  of  ascwtaioing 
that  ue  scheme  has  been  carried  out,  and  that  the 
money  is  properly  payable  by  the  trustees.    There  is 
a  third  jJternative— namely,  (iii.)   on  order  of  the 
court  directing  or  authoriziDg  tue  trustees  to  apply  a 
specified    portion    of    the  purchase-money.     Under 
that    third    sub-clause    it     was    held     in    In    re 
Keek's   Settlement  that  the  court    had  not  to  per- 
form   the    function    of    an    engineer    or    surveyor, 
and  merely  see  whether  the  work  had  been  carried 
out,  but  had  to  repeat  over  again  what  has,  and  in 
that  case  had,  to  be  done  by  the  trustees — namely,  to 
consider  the  sicheme.     A  good  deal  of  controversy  has 
turned  upon  the  remarks  made  by  Farwell,  J.,  in  that 
case  in  reference  to  what  the  court  will  pay  attention 
to  in  considering  a  scheme.    Now,  it  is  to  be  observed 
that  by  sub -section  3  of  section  26  powers  are  given  to 
the  court  in  dealing  with  thesoheme— thatis,the  scheme 
for  the    execution  of    the  improvements— of    either 
allowing  or  disallowing  expenditure  much  wider  than 
those  given  to  the  trustees.    Therefore,  in  my  view, 
and  apart  from  authority,  having  regard  to  section  26 
alone,   and  comparing   it    with    the    other  sections 
forming  thB/atcictdus  of  sections  relating  to  improve- 
ments, the  duty  of  trustees  is  confined  to  seeing  that 
the  improvement  proposed  is  really  an  improvement 
authorized  by  the  Act — that  is  to  say,  that  it  is  for  the 
benefit  of  some  land  comprised  in  the  settiement ;  and 
fnrtiier,  to  seeing  that  the  scheme  for  the  execution 
of  that  improvement  is  a  proper  scheme  for  carrying 
out  that  improvement ;  and,  in  this  connection,  they 
would  incidentally  be  justified  in  satisfying  themselves 
that  in  preparing  and  submitting  the  scheme  for  their 
approved   the    tenant   for    life   was   acting   under . 
competent  skilled  advice  in  reference  to  the  execution 
of  tne  improvement.    One  has  also   in  every  case 
where  the  proposal  of  a  tenant  for  life    is    being 
considered  to  consider  section  53.    The  trustees  there- 
fore must  consider  whether  or  not  what  the  tenant 
for  life  is  proposing  is  outside  his  position  as  a  tenant 
for  life  acting  with  regard  to  the  interests  of  all 
parties,  and  deemed  to  be  in  the  position  of  a  trustee 
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for  tliem.    My  view,  therpfore,  is— putting  it  concieely 
—that  the  general  i)olioy  of  the  tenant  for  life  as  to 
the  improvementa   he  may  propose  ia  not  &  matter 
•with  which  the  trustees  are  concerned.    Now,  lookbg 
at  the  matters  mentioaed  in  the  Buuinions  on  the  above 
asimnptioD,  the  mattera  mentioned  as  (<i),  cannot  be 
material  in  this  case  where  the  tenant  for  life  has 
unlimited  power  to  provide  money  for  iraproTementg. 
If  a  scheme  were  sttbmitted  to  the  trusteefl  for  which 
there  were  no  capital  moneys  in  hand,  the  questions 
■would  arise  which  were  determined  in  In  rt  MiUar<Vt 
8Mhd  Estates  and  In  re  Duke  of  Norfolk's  Parliamen- 
tary Estatff.     But  except  in  such  a  case  it  seems  to 
me  that  the  trustees  have  nothing  to  do  with  the 
ainoimt  of  money  which  has  been  expended  or  the 
amount  of  money  which  they  have  in  their  hands, 
Agidn,  the  matter  mentioned  in  (b),  is  not  one  which 
the  trustees  have  to  consider,  but  ia  a  mitter  for  the 
tenant  for  life,  who  is  intended  by  the  Act  to  have 
the  control  of  the  management  of  the  settled  estate. 
As  regards  the  matter  (c),  it  is  possible  that  in  soma 
modised  fonn  it  might  be  taken  into  acooant  in  con- 
tidering  whether   the  scheme  is  or  is  not  for  the 
benefit  of  settled  land.     But  beyond  that  I  do  not 
think  it  is  the  duty  of  the  trustees  to  consider  it      As 
regards  matter  (li),  in  this  case,  at  all  events,  I  do 
not  thiuk  that  the  truateea  should  take  it  into  account 
because  of  the  powers  of  raising  money  given  to  the 
tenant  for  life. 

Kelt,  is    there  anything  in  any  of   the    authori- 
ties   which    have    been    cited    which    prevents    me 
coming    to    the    conclusion    1    have    expressed    on 
the    conattuctiou    of    the    Act    itaelf  ?      The    two 
earlier  authorities  of    Tn   re  Millard's   Sfttted  Estate 
and  In  re  MarqtiU  of  Bristd'a  Seitkd   Estate  really 
do    not    help    at  all.     Jn    re   Ktek'a    Settled   Ednte 
throws  moat  light  on  the  caae.     It  was  there  decided 
that  where  an  application  is  made  under  section  26 
for  an  order  directing  the  trustees  to  apply  capital 
money  in  payment  for  the  icoprovemeuts,  the  conrt 
is  entitled  and  hound  to  consides'  if  such  expenditttre 
ia  proper  for  the  improvement.     The   scheme   there 
had  been  approved  by  the  trustees  and  the  work  had 
be«n  done.    Farwell,  J.,  in  that  ewe  read  a  passage 
from  the  judgment  of  Byrne,  J.,  in  la  re  Duke  of 
Xorfal!;'»   Pitriiamtniary  Ettales,  aa  follows  :    "  The 
scheme   of   the   Act  is  to  give  viride  powers  to  the 
tenant  for  lite  and  to   give  pjwers   of  consent  to 
trustees  upon  the  footing  that  they  will  act  fairly  in 
the  exercise   of    their   respective  powers,    and  that 
neither  trustees  nor  the  court  will  sanction  achemea 
which  are  improvident  or  which  will  unduly  fetter 
any  discretion  which  ought  to  be  exercUed  at  a  later 
date,  and  there  is  always  the  safeguard  that  tenants 
for  life  joining  in  improvident  schemes,  or  not  acting 
with  a  due  regard  to  the  interest  of  the  remainder- 
man, are  running  the  risk  of  the  possible  establishment 
of  a  personal  hability  against  themselvet."    That,  of 
course,  is  a  liability  under  section  53.     It  haa  been 
aatd  on  behalf  of  the  tmsteos  that  the   expressions 
'•  an  improvident  scheme,"  "consent  of  the  trustees 
being  required."    "  the   tenant    for  life    is  putting 
forward  iniptovements  which,  though  honest,  are  bo 
utterly  wrongheaded   that    they    ought   not  to  be 
sanctioned,"  used  by  Farwell,  J.,  and  Byrne,  J,,  in 
those  cases,  show  that  these  learned  judges  thought 
that  the  tnisteea  had  a  discretion  to  exercise  much 
vridor  than  that  which  I  have  come  to  the  conclusion 
is  vested  in  them.     But  when  these  expressions  are 
considered  with  reference  to  the  points  argued  in 
those  oases  they  cannot  be  carried  so  far  as  suggestt^d, 
and  they  are  aatisfled  if  the  discretion  of  the  trustees 
ia  confined,   as  I  propose  to  confine  it — namely,  to 
conaiderinp,  first,  whether  the  scheme  is  for  the  benefit 
of  the  aettled  hind ;  aecondly,  whether  the  acbeuie  for 


the  execution  of  the  improvements  is  a  propOT  scheme ; 
and  thirdly,  whether  in  proposing  the  achenie  the 
tenant  for  life  ia  acting  within  the  restrictiatis 
imposed  upon  him  by  section  o^.  I  propose  therefafw 
to  make  the  following  order:  "Dedare  that  tbe 
truateea  may  properly  approve  any  acheme  where 
they  are  satisfied  ( 1 )  That  the  improvement  ia  within 
the  251h  section  of  the  Act  as  enlarged  by  the  aettle- 
ment ;  and  (2)  that  the  tenant  for  life  ia  acting  hofia 
fide  ;  and  on  obtaining  advice  aa  to  the  improvement 
proposed,  the  amount  to  be  expended  thereon,  and 
the  method  of  execution  thereof ;  and  that  they  are 
not  bound  to  take  into  consideration  tha  various 
mattera  mentioned  in  the  summons." 

Solicitora,  Ltitledale  A  Le/rog  ;  A'(uh,  FiM,  *  Co. 


K.  B.  Div.  1 

(Lord  Alveritone,  L.C.J. .  and  V  Dec.  19. 

Lawrance  and  Eidloy,  JJ.)    J 

Laibu  {Appellant)  v.  DoBELL  -VKD  AKoraxs 

{Heepondentt).  (n.) 

Salt  of  ijoods — Feeding   ttvff—Sah — Causing   or  pfT~ 

mittiiig  irtvoice  to  he  given  false  in  maitria!  particular 

—  (luilti/  kuoviltdge — I'\rtitizer»  and  Frtdifi'j  Stuffs 

Ad,  1893  (56  <£.-  57  Vict.  t.  66),  «.  3,  luh-staion  1  (b). 

/(  ti  not  neeeuary  Iktit  there  should  be  ;;■    " 
hdye  in  order  to  amdituU  an  offence  undvrse: 
teetivn  I  (b),  o/  the  Fertilizers  and  Ftedimj  H"j/.>  Ait, 
1893. 

Korten  v.  West  Sussex  County  CouncU,  72  L.  J. 
K,  B.  515,  51  W.  R.  Dig.  \Vd,  followed. 

Case  stated  by  justices. 

An  information  was  preferred  by  the  app«]]ai>t 
against  the  respondents,  charging  them  with  having 
sold  to  one  Davies,  as  food  for  cattle,  five  tons  of  finett 
Gtalveston  decorticated  ootton  seed  cake  meal,  b«ing 
an  article  manufactured  in  the  United  Kingdom  or 
imported  from  abroad,  and  with  having  unlawfolly 
caused  or  permitted  au  invoice  or  deaoriptioa  of  tbe 
same  to  be  given  to  the  purchaser  whiob  wu  falM  in 
a  material  particular  to  the  prejudice  of  the  por- 
ch aaer,  in  that  it  described  the  article  as  coDtaioiitK 
as  per  cent,  of  oil  aud  albuminoids,  whereas  in  tnitt 
and  in  fact  the  said  articles  only  contained  51  par  cent. 
of  oil  and  albuminoiiU,  and  also  unlawfully  did  abet, 
counsel,  or  procure  the  couimiasion  of  the  said  otBenoe 
contrary  to  section  3,  sub-section  1  (6),  of  the 
Fertilizers  and  Feeding  Stuffs  Act,  1S03, 

At  the  heating  of  the  iufonuation  it  wa»  proved 
th«t  in  answer  to  a  letter  from  Davies  the  respondenta 
wrote  to  him  quoting  a  price  for  the  meal,  "  gosrsn- 
teed  5iH  per  cent,  oil  and  albuminoids." 

The  appellant,  who  was  chief  inspector  of  the 
Weights  and  Measures  Department  of  the  Cbesbiro 
County  Council,  took  an  average  sample  of  the  me^ 
supplied  to  Davies  by  the  respondentd,  and  the  analyaia 
showed  that  it  contained  only  51  per  cent,  of  oil  and 
albuminoidai 

One  of  the  respondents  gave  evidence  before  the 
justices,  and  stated  that  the  meat  formed  part  of  a 
consignment  of  200  tons,  and  that  when  it  arrived 
samples  were  taken  under  the  direction  of  the 
respondenta  and  forwarded  to  their  analyst  for 
finalj-ais,  and  that  they  received  frotu  him  a  oertifioato 
certifjing  that  the  samples  contained  over  60  pec 
cent,  of  oil  and  albuminoids.  The  witness  had  in- 
voiced aud  sold  at  i^S  per  cent,  lieheving  it  to  be  a 


(a.)  Beported  by  Ebskimb  Bkw,  Esq.. 
at -Law. 
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true  statement,  and  tlutt  he  had  no  idea  of  making  by 
a  falw  deacription  an  additional  profit  which  would 
be  a  mere  trine.  He  further  deposed  that  he  relied 
enticely  upon  the  analysis  and  had  sold  the  meal  to 
Davies  upon  such  analytiR. 

The  analyst  employed  by  the  respondents  was 
called,  and  deposed  that  the  samples  analyzed  by  him 
contained  60*27  per  cent  of  oil  and  albuminoids. 

The  justices  were  of  opinion  that  the  alleged 
offence  had  not  been  proved,  as  they  considered  that 
no  evidence  had  been  g^ven  that  the  respondents 
knowingly  supplied  meal  not  of  the  quality  demanded, 
or  were  aware  that  the  meal  was  not  of  the  quality 
guaranteed,  and  that  the  remedy  was  a  civil  action 
by  the  purchaser  in  a  county  court,  and  they 
accordin^y  dismissed  the  information  and  summons. 

The  question  for  the  court  was  whether  the  justices 
came  to  a  correct  decision  in  point  of  law. 

Bankti,  K.C.,  and  Trevor  Lloyd,  for  the  appellant. 

W.  F.  Taylor,  K.C.,  and  F.  E.  Smith,  for  the 
respondents. 

Lord  Alvkbstone,  L.C.J. — ^This  is  undoubtedly  a 
bard  case,  because  the  respondents  before  sending  out 
the  desoTiption  of  the  goods  had  the  stuiF  analyzed,  and 
the  statement  made  by  them  was  based  on  the  result 
of  that  analysis.  But  these  facts  do  not  in  law 
constitute  a  defence  to  the  charge  under  section  3, 
Bub-section  1  (6),  of  the  Fertilizers  and  Feeding  Stuffs 
Act,  1893,  which  enacts  that  "  if  any  person  who  sells 
any  article  for  use  as  a  fertilizer  of  the  soil  or  as  a 
food  for  cattle  commits  any  of  the  folio wiog  offences — 
namely:  .  .  .  (i)  causes  or  permits  any  invoice  or 
description  of  the  article  sold  by  him  to  be  false  in 
any  material  particular  to  the  prejudice  of  the 
purchaser  ...  he  shall  without  prejudice  to  any 
civil  liability  be  liable  on  summary  conviction"  to  a 
penalty.  In  Korten  v.  Wett  Sutsex  County  Council,  72 
L.  J.  K.  B.  515, 51 W.  R.  Dig.  173,  Wills,  J.,  andmyself 
(OhanneU,  J.  distentiente)  held  that  a  person  who 
causes  or  permits  the  invoice  or  description  of  the 
article  sold  to  be  false  in  any  material  particular — 
although  he  may  have  no  personal  knowledge  of  the 
falsity,  is  nevertheless  guilty  of  an  offence  under 
that  section.  In  my  opinion  the  view  we  then 
expressed  is  correct,  and  it  certainly  is  supported  by 
sub-section  3  of  section  3,  which  enables  a  person 
convicted  under  snb-section  1  to  recover  damages 
from  his  vendor  and  to  include  in  the  damages  the 
amount  of  the  fine  and  the  costs.  Moreover,  if  it  be 
necessary  to  prove  guilty  knowledge,  I  can  see 
no  distinction  between  the  words  "causes"  and 
"permit"  in  sub-section  1  (6).  I  think  the  object 
with  which  those  words  were  used  was  to  protect 
the  porolufer  wh»re  the  description  of  the  article 
sold  was  false  in  fact,  though  not  false  to  the  know- 
ledge of  the  vendor. 

If  that  is  the  right  constrnction  of  the  section,  then  it 
mak^s  no  difference  in  law  that  the  respondents  before 
giving  the  description  of  the  article  sold  had  caused 
H  to  be  analyzed.  It  is  not  disputed  that  the  stuff 
sold  to  Davies  was  not  in  accordtuics  with  the  descrip- 
tion, and  the  case  muit  therefore  go  back  to  the  justices 
to  convict. 

lii.WBASCZ,  J. — I  am  of  the  same  opinion. 

BiCLST,  J. — I  am  not  prepared  to  differ,  but  I  am 
not  sure  how  I  should  have  decided  this  case  bat  for 
the  previous  decision. 

Appeal  allowed. 

Solicitors  for  the  appellant,  Butk,  Mellor,  &  Norrit, 
for  Cooke,  Winsford. 

Solicitors  for  the  respondents,  North,  Kirk,<k  Co., 
Liverpool. 


K.  B.  Div.      i  T.      1  - 

(ChanneU,  J.)  j  "^'  ^''• 

TouNa  V.  KniGSTOir-ON-THAMES,   Surbitoji,    awd 
Nbw  Maldek  Jocit  Bcsials  Couuittes.  (a.) 

Burial-ground — Erection  of  monument — Sight  of  incum- 
bent to  fete  in  retpect  of— Burial  Act,  1900  (63  &  64 
Vict,  c  15),  a.  3,  sub-sectfon  4  (1). 

By  the  Buriah  Act,  1900,  ».  3,  subsection  4,  it  it 
enacted  that  "  no  fee  shall  be  payable  to  any  incumbent 
in  respect  of  any  right  of  exclusive  burial,  or  the  erection 
of  a  monument,  or  any  othtr  matter  whatioever,  in  any 
burial-ground  maintained  by  a  burial  authority  except 
for  services  rendered  him,"  out  a  proviso  to  the  section 
preserved  the  right)  of  incumbents  in  "  burial-groundi 
.    .    .    laid  out  and  used  before  the  passing  of  this  Act." 

Held,  that  the  above  proviso  did  not  apply  to  additional 
land  which  had  been  purchased  by  the  local  authority  /or 
the  purpose  of  being  added  to  the  existing  burial-ground, 
and  which  had  betn,  previous  to  the  passing  of  the  Act, 
laid  out  as  a  burial-ground,  but  in  which  no  btirials  had 
in  fact  taken  place  till  subsequent  to  the  passing  of  the 
Act,  and  that  the  incumbent  was  not  therefore  entitled  to 
the  fees  claimed  by  him  in  respect  of  the  erection  of 
monuments  on  the  additional  land. 

Action  before  Channell,  J.,  without  a  jury. 

The  plaintiff's  daim  was  for  a  declaration  that  as 
vicar  of  the  parish  of  All  Saints,  Eingston-on- 
Thames,  he  was  entitled  in  respect  of  the  erection  of 
monuments  in  any  part  of  the  defendants'  burial- 
ground  to  such  fees  as  were  payable  to  him  as 
such  vicar  in  respect  of  the  erection  of  monuments  in 
the  said  burial-ground  before  the  passing  of  the 
Burial  Act,  1900,  and  that  it  was  the  duty  of  the 
defendants  to  collect  such  fees  and  pay  them  to  the 
plaintiff. 

The  following  statement  of  facts  had  been  agreed 
upon  by  the  parties : 

"  The  plaintiff  is  the  vicar  of  All  Saints',  Eingston- 
upon-Thamee  He  was  instituted  and  inducted  into 
the  vicarage  in  1877. 

"  At  the  time  of  the  formation  of  the  burial  board 
hereinafter  mentioned  the  ecclesiastical  parish  of  All 
Saints  formed  part  of  the  then  civil  parish  of  Eingston- 
on-Thames,  ihe  residue  of  the  area  of  such  civil  parish 
being  then  divided  into  several  ecclesiastical  parishes 
which  had  at  one  time  been  included  in  the  ecclesiastioal 
parish  of  All  Saints,  Eingston-on-Thames,  but  which 
had  been  separated  therefrom  under  the  provisions  of 
the  Church  Building  Acts  and  New  Parishes  Act,  and 
which  from  the  time  of  such  separations  respectively 
had  been  separate  and  distinct  ecclesiastical  parishes. 

"  There  was  at  the  time  of  the  formation  of  the 
board  a  consecrated  churchyard  surrounding  the 
parish  church  of  All  Saints,  and  a  detached  conse- 
crated {^aveyard  known  as  the  '  New  Burial  ground,' 
which  was  provided  as  an  extension  of  the  church- 
yard. The  vicar  of  All  Saints  was  entitled  to  receive, 
and  did  receive  before  the  formation  of  the  board, 
certain  sums  or  fees  in  respect  of  burials  and  in 
respect  of  the  erection  of  monuments,  gravestcmes, 
and  tablets  in  the  churchyard  and  extension,  and  also 
in  respect  of  rights  of  burial  in  vaults  in  the  church- 
yard and  extension. 

"  In  1854  a  borial  board  was  formed  for  the  old  civil 
parish  of  Eingston-on-Thames  under  the  provisions 
of  the  Burial  Acts  then  in  force,  and  a  site  of  about 
seventeen  acres  of  ground  was  purchased  by  the  board 
for  the  purpose  of  providing  a  burial-ground  for  the 
parish. 

"  A  portion  of  this  site  was  laid  oat  and  enclosed 
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hy  walls  and  raitiags  and  wm  tised  for  burials.  Thk 
pirtion  was  divided  into  consecrated  and  uncowe- 
erated  parta  in  the  manner  sanctioned  by  the  Home 
Secretary. 

"  Shortly  after  this  burial-ground  was  acquired  and 
appropriated  for  bttrials  the  cUnrchyard  of  All  Saiots 
and  the  extension  were  closed  for  burials  by  Order  in 
Council. 

"  Under  thepromiona  of  section  33  of  the  Burial 
Act,  1832,  as  extended  by  the  Burial  Act,  185:J,  the 
vicar  of  All  Saints  for  the  time  being  bcoamo  entitled 
to  receive  certain  fees  or  sumi  of  miney  for  burials, 
and  in  respect  of  luonuuients,  gravestone  a,  and 
tablets  erected  in  the  cousecrated  ];i*rt  of  tin  burial- 
ground  provided  by  the  burial  board,  and  in  respect 
of  vaults  and  rights  of  burial  in  the  consecrated  part, 
in  lieu  of  the  fees  or  sums  which  he  wonld  have  been 
entitled  to  on  the  grant  oi  the  tike  rights  in  the 
churchyard  and  extensiou.  Between  iS.i4  and  1893 
additional  portions  of  the  seventeen  acres  acquired  by 
tho  burial  board  were  from  time  to  time  enclosed  and 
added  to  the  consecrated  aud  nnconsecrated  parts  of 
the  burial-ground  in  the  manner  sanctioned  by  the 
Home  Secretary  until  the  whole  area  of  seventeen 
acres  was  included  in  the  buTial-grounil.  The  whole 
of  the  area  of  the  seventeen  acres  was  used  or  avail- 
able for  burial* ;  the  area  was  bounded  on  the  south 
by  a  stream,  on  the  east  and  west  by  brick  walls 
erected  by  the  burial  board,  and  on  the  north  by  a 
read.  No  distinction  was  ever  made  between  the 
various  consecrated  parts  of  the  said  seventeen  acr«a 
as  regards  the  right  of  the  vicar  of  All  Saints  to 
receive  the  before-mentioned  fees  or  sums,  and  ai 
regards  the  receipt  thereof  by  the  burial  board  and 
the  payment  over  thereof  to  him.  In  lS9a  the  hoard 
purcbased  eight  acres  of  land  adjoining  their  burial - 
ground  of  seventeen  acres  and  put  np  a  notice  board 
stating  thereon  that  the  ground  had  been  acquired 
for.  and  was  intended  to  be  used  for,  burial  purposes. 
These  eight  acres  adjoined  the  seventeen  acres  on  the 
west  side,  but  were  eeparated  from  them  by  the  western 
wall  of  the  burial  ground.  Under  the  provisions  of  the 
Local  Government  Act,  1894,  the  old  civil  parish  of 
Kingston-on-Thames  was  divided  into  and  became 
four  civil  parishes  —  namely,  Kingston-on-Thames, 
Surbiton,  Hew  Maiden,  aud  Cooiube — and  all  the 
property,  powers,  duties,  aud  liabilities  of  the  burial 
board  were  transferred  to  the  defendants,  and  the 
two  areas  cDn<iisting  of  seventeen  acres  and  eight 
acres  respectively  became  by  operation  of  law  vested 
in  the  defendants. 

"  In  I8f>9  the  wall  forming  the  western  boundary  of 
the  seventeen  acrei  was  lowered  by  the  defendants  to 
within  one  foot  of  the  groimd  on  the  aide  of  the 
seventeen  acres,  which  was  higher  than  the  eight 
acres  by  about  three  feet,  and  communication  between 
the  old  aud  new  portions  of  the  cemetery  was  effected 
by  means  of  a  flight  of  steps  at  one  point  for  pedes- 
tnans,  and  a  slope  for  a  carriage- way  at  another 
point,  and  the  defendants  laid  out  aud  adapted  the 
eight  acre)  for  burial  purposes,  so  that  the  area  of 
eight  acres  might  be  used  for  burials  when  actually 
required.  No  portion  of  the  eight  acres  was  required 
or  used  for  burials  until  November,  1902. 

The  addition al  area  of  eight  acres  was  divided 
into  consecrated  wad  uncousecrated  parts  in  manner 
sanctioned  by  the  Homo  Secretary.  Such  sanetioa 
was  given  on  the  I^th  of  June,  1900.  The  oonsecrated 
part  was  consecrated  on  the  13th  of  October,  1900, 
The  first  burial  in  the  area  comprised  in  the  eight 
acrea  in  Noveniber,  1M2,  was  m  tlie  consecrated 
portion. 

"  The  defendants  from  the  time  of  the  transfer  to 
them  of  the  property,  powers,  duties,  and  liabilities 
of  the  burial  board  up  to  the  time  of  the  passing 


of  the  Burial  Act,  1900,  have  paid  over  to  tlie 
vicar  of  All  .Saints  for  the  time  beiug  tht*  before- 
mentioned  ff^ss  iir  sums  in  respect  af  the  consecratpi 
portions  of  the  area  of  seventeen  acres.  They  als-j 
admit  the  right  of  the  plaintiff  as  such  vicar  to 
continue  to  receive  the  like  fees  or  sumi  since  the 
passing  of  the  Burial  Act,  tOOO,  in  respect  of 
monuments  and  other  matters  arising  in  the  oonse- 
crated part  of  the  seventeen  acres,  and  to  have  lucli 
fees  or  sums  collected  by  the  defendants  and  paid  over 
to  him,  and  t^e  defendants  have  continued  to  CoUkI 
aud  to  pay  over  such  fees  or  sums  to  the  plaintiff 
since  the  passing  of  that  Act.  But  having  regard  to 
the  provisions  of  section  3,  sub-section  4,  of  that  Act 
they  have  retained  in  hand  the  before-mentioned  fees 
for  the  erection  of  monuments,  gravestosL's.  and 
tablets  pending  a  judicial  decision  as  to  whether  or  not 
such  fees  are  by  law  payi»ble  to  the  plaintiff." 

By  the  Burial  Act,  1900  (63  &  r.4  Vtct.  e.  15),  i.  3, 
sub- section  4,  "Subject  to  the  provision*  of  this 
section  no  fee  shall  be  payable  to  any  incumbent  of  ■ 
parish  in  i-espect  of  any  right  of  exclusive  banal, 
or  the  erection  of  a  monument,  or  any  other 
matter  whatsoever,  in  any  burial-ground  naia- 
tained  by  a  burial  authority,  except  for  servioai 
rendered  by  him,  and  this  enactment  shall  apply  to 
any  such  fee  which  is  by  law  or  custom  payable  to 
the  church  warden  of  any  parish  or  to  trustees  or 
other  persons  for  any  parochial  purpose,  or  for 
the  discharge  of  any  debt  or  liability  in  liko  manner 
as  it  applies  to  fees  payable  to  au  incumbent. 
Provided  as  follows:  (I)  Where  at  the  passing  of 
this  Act  fees  other  than  for  servioes  rendered  are  pav- 
able  in  respect  of  any  matter  arising  in  any  burial- 
ground  attached  ti  or  used  for  the  purpose*  of  a 
parish,  and  laid  out  or  used  before  the  passing  of  this 
Act,  the  like  fees  shall  continue  to  be  paid  during  tt« 
incumbency  of  the  person  who,  at  the  pastiog  of  tbii 
Act,  is  the  incumbent  of  the  pariah,  or  during  a  |ieriod 
of  fifteen  years,  whichever  ii  longer,  or  if  the  feet  sm 
not  paid  to  the  incumbent,  or  to  any  person  claimiiw 
through  or  under  him,  then  during  the  said  period  of 
fifteen  years,  and  shall  be  applicable  to  the  lik« 
purposes  as  heretofore,  and  the  buriil  authority 
shall  coUoct  and  pay  these  fe«s  in  like  manner  as  th« 
fees  to  be  paid  for  services  rendered." 

A,  Ji.  Kempe,  for  the  plaintiff.— The  eight  acres 
were  an  addition  to  the  burial-ground  and  they  form 
part  of  that  ground.  The  eight  acrea  together  with 
the  seventeen  acres  form  one  burial-ground  which  wai 
laid  out  and  used  befire  the  Act  of  190O,  and  it 
therefore  falls  within  the  operation  of  the  proviso  to 
section  3,  sub-section  4,  of  the  Act  of  1900,  and  the 
fact  that  no  burial  had  actually  taken  place  within 
the  eight  acres  makes  no  difference. 

He  cited  In  re  Pona/vrd  and  Ntteport  Dialriet  School 
Board,  iimi}  1  Ch.4J4. 

Lewis  Thomas,  for  the  defendants. — The  plaintiff 
could  not  have  got  fees  in  respect  of  the  eigbt  a<T«a 
previous  to  19iH)  because  it  had  not  then  beeo  ut«<l 
as  a  burial-grouud.  The  eight  acrea  and  the  seventeen 
acres  in  fact  constitute  two  separate  burial-grniindi. 

Kem}it  replied, 

CuAXNELL,  J. — The  question  raised  by  this  c«« 
is  one  of  ttome  difficulty,  becauso  I  suppose  that  facts 
exactly  like  these  could  not  have  been  contemplated 
when  the  Act  was  drafted.  The  plaintiff's  claim  it  in 
form  for  a  declaration  as  to  his  rights  to  fe4M  in 
respect  of  the  erection  of  monumenta  in  any  part  of 
the  defendants'  borial-gronnd,  but  what  I  have  rrallf 
to  consider  is  whether  the  pluntiff  would  be  entitled 
to  a  fee  in  respect  of  a  monument  erected  in  the  oon- 
secrated portion  of  the  eight  acres  of  ground.    It  if 
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agreed  that  imleBS  the  case  comes  within  the  first 
proTiao  to  section  3,  sub-section  4,  of  the  Burial  Act, 
1900,  the  plaintiff  cannot  succeed,  The  question  is 
not  whether  the  proviso  gives  the  plaintiff  the  right 
to  the  fees,  but  whether  it  preserves  it  to  him,  for 
the  Act  obviously  intended  to  preserve  for  a  limited 
time  the  rights  of  incumbents,  and  a  test  is  laid  down 
as  to  tbe  state  of  things  which  must  have  existed 
previously  to  the  passing  of  this  Act  in  order  that 
thpse  vested  rights  may  be  preserved.  Further,  the 
rights  iatended  to  be  preserved  are,  as  it  seems  to 
me,  rights  which  are  vested  in  an  incumbent  in 
re«peut  of  a  particular  locality — namely,  a  burial- 
grouod,  formerly  called  a  churchyard— and  not  in 
respect  of  his  office  as  an  incumbent.  The  question 
wuoh  I  have  to  determine  is  what  lind  it  is  in 
rei>p»ot  of  which  it  was  intended  to  preserve  these 
v<  sted  rights.  The  diffionlt  words  in  the  proviso  are : 
"  Attached  to  or  nsed  for  the  purposes  of  a  parish  and 
laid  out  and  used  before  thepMsingof  this  Act."  Can 
I  say  that  a  monument  erected  in  the  consecrated  part 
of  the  eight  acres  is  in  a  bnrial-gronnd  which  was 
"tt«ed  before  the  passing  of  this  Act"?  I  think 
there  is  great  diffiuulty  in  so  holding,  because  it 
would  folloiv  that  whenever  within  fifteen  years  after 
tbe  psssing  of  tbe  Act  of  1900,  an  addition  is  made  to 
an  existing  burial-ground  the  incumbent  would  ba 
given  fees  in  respect  of  that  addition.  I  do  not  think 
that  can  have  beenintended.  The  words  "  and  uned " 
were  introduced,  as  I  think,  for  the  express  purpose 
of  limiting  the  vested  rights  to  rights  on  land  acti^Uy 
used  in  some  substantial  sense  before  the  passing  of 
this  Act.  I  think,  therefore,  that  for  the  purposes  of 
this  section  the  eight  acres  mutt  be  treated  as  a 
separate  burial-ground  from  the  seventeen  acres. 
The  plaintiff  had,  I  think,  at  the  time  this  Act  was 
passed  no  vested  rights  within  the  meaning  of  the 
proviso  to  sub- section  4. 

It  is  not  without  considerable  doubt  that  I  have 
come  to  the  conclusion  that  my  judgment  must  be 
for  the  defendants. 

Judgment  for  defendant*. 

Solioitors  for  the  plaintiff,  Day  &  Son, 

Solicitors  for  the  defendants,  Durham,  Carter,  & 
Durham. 


<SouTt  Of  Appeal. 


From  K.  B.  Div.  ) 

(Vaughao  'Williams.  Stirling,  and  | 

Moulton,  L.JJ.)  ) 


May  3. 


SxDCKBY  Asv  Othkbs  V.  HOOKB.  (a.) 

Factory  Aete— Underground  hdkehouu— Certificate  of 
local  authority — Expente*  of  ttruclural  alteration* — 
Apportionment — Landlord  and  tenant — Covenant  to 
pay  oiityoinga — Right  of  action — Factory  and  Work- 
thop  Ad,  1901  (1  Ed.  7,  c.  22),  «.  101,  euh-sedion  8. 

Where  a  local  authority  refn$e$  to  certify,  under 
teetion  101,  tub-section  2,  of  the  Factory  and  Workshop 
Act,  1901,  that  an  underground  bakehouse  is  suitable  to 
he  used  cu  tuch,  unless  certain  structural  alterations  are 
made,  by  subsection  8  of  that  section  a  court  of  summary 
jurisdiction  is  appointed  the  sole  tribunal  to  determine 
whether  the  owner  ought  to  hear  the  whole  or  any  part  of 
the  eKpentei  of  the  alterations,  and  for  that  purpose  to 
apportion  the  expense*  bttioeen  the  owner  and  the  occupier  ; 
and  where  the  owner  has  made  the  alterations,  he  h<u  no 

(a.)  Reported  by  W.  F.  Babrt,  Esq.,  Barrisler-at- 
Law. 


right  of  action  against  the  occupier  to  recover  from  him 
the  expenses  thereof  under  a  covenant  in  a  lease  whereby 
the  occupier  has  agreed  to  pay  all  "  outgoings." 

Horofr  V.  Franklin,  [1905]  1  K.  B.  479,  63  W.  R. 
Dig.  il,  followed. 

G  .Idstein  v,  HoIIingswortb,  [1904]  2  K.  B.  578.  53 
W.  B.  Dig.  59,  and  Morris  v.  Beat,  [1904]  2  K.  B. 
585,  53  W.  R.  Dig.  60,  distinguished. 

Appeal  from  a  judgmetit  of  Warrington,  J. 

By  a  lease  dated  the  24th  of  March,  1886,  the  plain- 
tiff;!* predecessors  in  title  demised  a  house  and  premises 
(now  situate  in  the  metropolitan  borough  of  IsUngton), 
which  were  used  as  a  baker's  shop  with  an  underground 
bakehouse,  for  the  term  of  twenty-one  years  from 
the  24th  of  June,  1888,  at  the  yearly  rent  of  £65 ; 
and  the  lessee  covenanted  with  the  lessor  that  he 
would  "  during  the  said  term  bear,  pay,  and  discharge 
the  main  drainage  and  sewers  rate  and  all  other 
Parliamentary  and  parochial  rates  and  taxes,  and  all 
bnrdeus,  duties,  assessment*,  outgoings,  and  imposi- 
tions whatsoever  which  now  or  at  any  time  or  times 
during  the  said  term  shall  be  rated,  taxed,  charged, 
assessed,  or  imposed  on  the  said  premises  hereby 
demised,  or  any  part  thereof,  or  upon  the  landlord  or 
tenant  in  respect  thereof,  or  of  the  rent  hereby 
reserved  (landlord's  property  tax  only  excepted) ;  and 
that  he  the  said  lessee  shall  and  will  from  time  to  time 
and  at  all  times  during  the  said  term  at  his  own  proper 
costs  and  charges  well  and  sufficiently  repair,  uphold, 
support,  sustain,  amend,  maintain,  pave,  purge,  soour, 
cleanse,  preserve,  and  keep  in  good  and  substantial 
repair  and  condition  "  the  demised  premises. 

Tbe  defendant,  before  the  year  1903,  became  the 
assignee  of  the  term  comprised  in  the  lease,  and 
occupied  and  used  the  underground  bakehouse  as  such. 
In  1903  the  Islington  Borough  Council  refused  to 
certify,  under  section  101,  sub-section  2,  of  the 
Factory  and  Workshop  Act,  1901,  that  the  under- 
ground bakehouse  was  suitable  for  the  purpose  of 
being  used  as  such,  unless  structural  alterations  were 
made.  The  plaintiffs  and  the  defendant  were  unable 
to  agree  as  to  the  apportionment  of  the  expenses  of  the 
structural  alterations  necessary  to  obtain  the  certifi- 
cate, and  the  defendant  accordingly  laid  an  informa- 
tion before  a  metropolitan  magistrate  under  section 
101,  sub-section  8,  of  the  Act,  and  obtained  a  sum- 
mons calling  upon  the  plaintiffs  to  show  cause  why 
the  cost  of  the  structural  alterations  should  not  be 
borne  by  them,  or  in  the  alternative  why  the  lease 
shotdd  not  be  determined.  The  parties  appeared 
before  the  mag^trate,  who  ordered  tnat  the  estimated 
expenses  of  the  agreed  structural  alterations — namely, 
£200— should  be  apportioned  as  follows:  Three- 
fourths  to  be  paid  by  the  plaintiffs  and  one-fourth  by 
the  defendant.  The  plaintiffs  submitted  phns  of  the 
proposed  alterations  to  the  defendant  and  demanded 
from  the  defendant  the  £50,  and  executed  the  work  at 
a  cost  of  £170  lOs.  Id. 

The  plaintiff!  brought  this  action  to  recover  the 
£170  10s.  Id.  from  the  defendant  under  the  cove- 
nant in  the  lease,  and  in  the  alternative  £50 
as  money  paid  by  them  for  and  at  the  request  of 
the  defendant.  The  defendant  admitted  that  he  owed 
the  £oU,  and  paid  this  amount  into  court. 

Warrington,  J.,  held,  upon  the  authoritv  of  Qoldstein 
V.  Hollingsworth,  [1904]  2  K.  B.  578, 53  W.  R.  Dig.  69, 
and  Morris  v.  Beat,  [1904]  2  K.  B.  685,  53  W.  B.  Dig. 
60,  that  the  defendant  was  liable  under  the  covenant 
in  the  lease  to  pay  the  whole  of  tbe  expenses,  and 
he  gave  judgment  for  the  plaintiffs  for  the  amount 
claimed,  giving  credit  for  the  £50  paid  into  court. 

The  .deiendant  appealed. 

Danekwerts,  K.C.,  and  D.  Af.  Kerly,  for  the  drfend- 
aat. — Tbe  case  is  governed  by  the  decision  of  this 
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court  in  Homer  v.  Franklin,  [1905]   1  K.  B.  479,  53 

W.  R.  Dig.  41,  There  tlie  lessees  of  a,  factory  uoven- 
anted  to  pay  "  outgoings"  of  every  description, 
Mid  the  kndlord  expended  money  lo  coniplj-ing  with 
the  requirements  of  the  local  authority  under  section 
7,  sub-section  2,  of  the  Factory  and  Workshop  Act, 
1901,  providitjg  proper  means  o(  escape  in  ease  of  fire, 
and  it  was  bold  that  the  landlord  couM  not  recover 
the  suras  so  expended  from  the  lessees  by  action, 
but  that  hi»  only  reuiedj'  waa  under  section  7, 
Bub-seotion  2,  by  applioatim  to  the  couoty  court. 
It  was  further  held  that  in  determining  what  was  just 
and  equitable  the  county  court  judge  must  take  iuto 
consideration  the  terms  of  the  tenancy  expressed  or 
implied,  That  tnL-section  is  now  reproduced  in 
section  14,  sub-sections  2,  3,  and  4,  of  the  Factory  and 
Workshop  Act,  1901.  The  present  case  cooies  within 
section  101  of  the  Act  of  1 90 1 ,  and  sub-  section  tS  of  that 
section  is  similar  to  section  14.  anh-aection  4,  except 
that  a  court  of  sumniary  jurisdiction  is  the  tribiiual  to 
determine  the  question,  and  not  a  county  court,  and 
there  is  an  express  provision  that  in  dete  running  what 
is  just  and  equitable,  regard  must  he  had  to  the  terms 
of   any  contract  between  the  pnrties,   and  poww  is 

fiveii  to  the  court  at  the  request  of  the  occupier  to 
etermine  the  lease.  Section  101,  sub-section  8,  there- 
fore excludes  the  jurisdiction  of  any  court  other  than 
a  court  of  summary  jurisdiction,  which  is  appointed 
the  sole  atatatory  tribunal  to  determine  the  question. 
0<Ud$tein  v.  Bollirtgtworlh,  and  Morria  v.  Btal,  upon 
wUcb  Warrington,  J.i  relied,  are  not  in  point.  They 
are  decisions  upon  cases  stated  by  magistrates,  aad 
the  question  in  each  caie  was  whether  toe  magistrate 
was  right  in  making  the  order  which  he  did.  The 
magistrate  clearly  had  jurisdiction,  and  tbe  Dividoual 
Court  was  eserctsbg  an  appellate  jurisdiction.  If, 
however,  those  casiis  or  the  reasoaitig  ia  thfm  are 
inconsistent  with  liorntr  v.  Franklin,  they  ought  not  to 
be  foOowed.  [Monkv.  Arnold.  59  W.  R.  G67,  [1902]  1 
K.  B.  "fil,  was  also  referred  to.]  Further,  tliere  n-ua 
no  obligation  on  the  tenant  to  incur  these  expense  , 
and  therefore  they  were  not  ontgoiujj*  "  rated,  taxetJ, 
charged,  assessed,  or  imposed  "  withto  the  co Tenant, 
and  the  plaintiff*  could  not  recover  them  from  the 
deliindant ;  and  again,  that  the  f>lain tiffs  by  appear- 
ing before  the  magistrate  and  acting  upon  the  order 
and  executing  the  works  and  applying  to  the  defendant 
for  the  £30,  could  not  now  a  ay  that  the  order  was 
wrong  or  a  nullity. 

J.  E.  Jlitiikfs,  K.C.,  and  R.  C'unninyJtam  'lien,  for 
the  plaintiffs.— There  is  a  great  difference  between 
section  14  and  section  101  of  the  Act  of  1901.  In 
the  former  section  the  expense  is  placed  npon  the 
owner  unless  he  can  shonr  that  the  oooupier  ought  to 
hear  or  contribute  to  it.  The  owner  hitd  to  incur  the 
expense  or  cease  using  the  buil<1ing  as  a  factory, 
which  he  could  not  do  if  he  had  let  it  to  a  tenant  as 
m  factory.  In  the  latter  section  the  expense  is  placed 
upon  the  occupier  unless  he  can  show  that  the  owner 
ought  to  hear  the  whole  or  any  part  of  it.  It  was 
optional  to  the  defendant  to  continue  niiug  the 
premises  as  an  undergrotmd  b«kehouse,  but  if  he  did 
decide  to  use  them  as  such  he  must  comply  with  the 
requirements  of  the  local  authority.  The  landlord, 
having  executed  the  necessary  works,  can  recover  the 
expenses  thereof  from  the  tenant  under  his  covenant : 
Foulgar  v.  .irdlng,  ao  W.  E.  417,  [U)02]  1  K.  B,  700. 
The  magistrat  •  having  regard  to  the  tennnt's 
covenant,  coulu  ^Qly  make  an  order  that  the  tenint 
should  bear  th  ■  whole  of  the  expenses,  because  if  he 
made  an  order  that  the  landlord  should  bear  p%rt  of 
the  expense*  the  latter  cjuld  at  once  recover  the 
amount  so  paid  from  the  tenant  under  the  covenant, 
as  was  pointed  out  in  Golditdn  v.  Hvlliiiyntorlh, 


Vatjohah  WnxtAUS,  L.J. — la   my  oraaion   ttiu 

appeal  mu^t  be  allowed.  As  I  anderstand  the  judg- 
ment of  Warrington,  .1.,  he  decided  as  he  did  beoaoje 
be  thought  that  the  decisions  in  Ouldsteia  v.  Ilultint/t- 
wiiTilt  and  Mi>rrii  v.  Btai  compelled  him  to  do  so.  I 
cannot  a^ee  with  that.  It  8e«ms  to  me  to  be  plain 
that,  so  far  !i^  the  judgment  iu  the  former  caie  ta 
concerned,  it  did  not  aM^rt  that  the  High  Court  h»d, 
as  a  court  sitting  to  try  causes,  any  jarisdictioa  in  th« 
matter.  It  came  before  the  Divisional  Cjurt  upon  a 
case  stated  by  a  rangistrate.  and  the  court  assmued 
that  the  magistrate  tiad  juriidictiou  in  the  matter, 
and  the  only  question  yras  whether  he  had  decided 
the  matter  rightly.  The  court  did  not  send  the  cm* 
hack  to  the  magistrate  bec^mse  they  were  of  opinion 
that,  having  regard  to  the  covenant  by  the  lessee,  tli« 
magistrate  was  right  iu  saying  that  the  lessee  should 
bear  the  whole  of  the  expenses.  That  d^ioision  ia  not 
in  any  way  conclusive  of  the  qnestlon  now  bafore  as. 
In  these  oircnmstanccs  we  have  to  consider  whether 
there  is  jurisdiction  iu  the  High  Court  to  hfsr  and 
determine  the  dispute  in  this  case  between  the  parties, 
or  whether  the  effect  of  the  legislation  haa  not 
been  to  nuke  the  court  of  auramary  jurisdiction, 
by  virtue  of  sectiou  101,  lub-section  8,  of  the 
Factory  and  W^orkshop  Act,  1901,  the  statutory 
tribunal  by  which  the  questions  must  be  decided.  Iq 
Homtr  V.  Friiitklhi  this  court  so  decided  under 
section  7,  sub-section  2,  of  the  Factory  and  Woricdiop 
Act,  lt<91,  and  I  cannot  Sfe  any  reason  why  thai 
decision  in  principle  does  not  apply  to  the  present 
case,  It  was  said  in  argument  ttiat  Bomer,  L  J.,  la 
the  last  pattsage  in  his  judgment  in  that  c«M, 
reserved  tJie  question  whether  the  cases  of  QeldtUim 
V,  IIollingBW  rih  and  Morris  v.  Beat  were  conajatont 
with  the  case  of  Horner  v.  Franklin.  I  agree;  but 
Homer,  L  J.,  did  not  mean  to  leave  open  any 
question  as  to  the  principle  of  our  decision  in  ffomtr 
y.  Fmnklin.  He  merely  meant  to  say  that  h<a  wM 
not  auro  that  those  casei  were  inconsistent  with  the 
decision  in  Harner  \,  Franklin  that  the  High  Court 
had  no  jurisdiction  in  the  matter,  but  thiit  h« 
reserved  the  right  to  consider  the  reasoning  npon 
which  those  decisions  were  based.  I  have  looked 
carefully  lit  both  those  esses.  In  Morn')  v.  Brat  all 
the  learned  judges  who  were  parties  to  that  decision 
said  that  they  were  only  following  Gohhltin  v. 
niiUinjiivortk,  and  I  need  therefore  only  look  at  tlw 
latter  case,  and  as  I  have  already  said  there  is 
nothing  in  the  decision  in  that  case  wbiob  is  incon- 
sistent  with  the  decision  in  Honier  v,  Fmnklin  Why, 
then,  does  not  the  decision  in  Homer  v.  Fratikh'n  apply 
here  i*  It  is  said  that  the  section  nnder  which  it  was 
decided  i»  different  from  the  section  applicable  to 
this  case.  It  is  no  dou^t  a  difl'iiront  seoticm,  but  in 
what  respects  are  the  two  sections  different  'f  There 
is  first  of  all  a  difference  in  the  party  making  the 
application.  Under  the  section  apphL-able  to  this 
case  the  occupier  has  to  make  the  application  ;  under 
the  other  section  the  owner  has  to  m»ke  it.  But  that 
difference  is  not  material.  There  is  also  a  diff-rence 
in  the  tribunal  to  which  the  application  is  to  be  made 
— in  one  case  a  county  court  and  in  the  other  a  contt 
of  summary  jurisdiction  ;  but  that  again  ii  m 
immaterial  difference.  The  only  other  dMerenoe  is 
that  in  section  101,  sub- section  8,  the  words  "nsganl 
being  had  to  the  terms  of  any  contract  betwi><<a  the 
parties"  are  inserted,  whereas  they  did  not  occur  ia 
section  T,  sub-section  2,  of  the  Factory  and  Workshop 
Aut,  SUl,  nor  do  they  occur  in  the  corresponding 
section  ^section  14,  sub-section  4)  of  the  Act  of  1901. 
But  that  is  exactly  what  this  court  said  in  ffomtr  t. 
Franklin  that  the  county  court  judge  ought  to  do, 
even  without  pxpress  words  to  that  effect  in  Ihe 
section,  and  therefore  that  difference  is  not  a  real  am 
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That  being  so,  it  seems  to  me  that  there  is  no  reasoo 
why  this  case  is  not  governed  by  our  decision  in 
Horner  v.  Franklin.  I  think  it  is.  That  renders  it 
unnecessary  to  deal  with  the  other  two  points  raised, 
but  as  at  present  advised,  if  the  plaintiffs  could  have 
successfully  got  over  the  decision  in  Horner  v.  Franklin, 
I  think  that  they  would  have  had  some  difficulty  in 
meeting  those  points. 

Stirling,  L.J. — I  agree. 

MouLTON,  L.J, — I  am  of  the  same  opinion,  and 
I  only  wish  to  add  a  few  words.  Section  101,  sub- 
section 8.  of  the  Factory  and  Workshop  Act,  1901,  in 
my  opinion,  makes  the  court  of  summary  jurisdic- 
tion the  statutory  arbitrator  to  decide  how  the  expense 
of  these  structural  alterations  should  be  borne.  The 
Act  imposes  a  burden  upon  those  who  wish  to  con- 
tinue the  user  of  an  underground  bakehouse,  and  it 
was  impossible  at  the  time  of  the  passing  of  the  Act 
to  say  bow  that  would  affect  those  interested  in  the 
bakehouse.  The  Legislature  accordingly  adopted  the 
sensible  course  of  appointing  an  arbitrator  to  decide 
how  the  expenses  of  any  structural  alterations  should 
be  borne  as  between  the  owner  and  the  occupier,  and 
made  his  decision  final.  In  arriving  at  his  decision 
the  arbitrator  has  to  take  into  consideration  as  part, 
and  only  as  part,  of  the  circumstances  of  the  case  the 
terms  of  the  contract  between  the  parties.  The 
question  for  the  arbitrator  is,  what  is  just  and  equit- 
able under  the  drcomstanoes  of  the  case,  one  of  those 
circumstances  being  the  terms  of  the  contract  between 
the  parties.  I  desire  also  to  say  that  I  share  the 
doubt  which  was  expressed  in  Horner  v.  Franklin, 
whether  expenses  of  this  kind  come  within  the  word 
"  outgoings  "  as  used  in  this  covenant. 

Appeal  allowed. 

Solicitors  for  the  plaintiffs,  Oellatly  &  Son. 

Solicitors  for  the  defendant,  Young  &  Sons. 


From  K.  B.  Div.  ) 

(Vaughan  Williams,  Stirling,  and  > 

Moulton,  L.JJ.)  J 


Mays. 


Waitb  v.  Jxnninos.  (o.) 

Landlord  and  tenant — Leaee — Covenant  not  to  attign 
without  letsor's  consent — Condition  to  lessor's  consent 
— Covenant  by  assignee  to  pay  rent  daring  residue  of 
term — Validiti/ of  covenant — Action  by  lessor  against 
assignee — "  Fine  or  sum  of  money  in  the  nature  of  a 
fine  payable  for  or  in  respect  of  such  consent " — Con- 
vryancing  and  'Law  of  Property  Act,  1892  (55  &  66 
Via.  e.  13),  «.  3. 

A  lease  contained  a  covenant  by  the  lessee  not  to  assign 
the  demised  premises  without  the  consent  of  the  lessors, 
such  consent  not  to  be  unreasonably  withheld.  The  lessee, 
being  desirous  to  assign,  applied  to  the  lessors  for  the 
necessary  consent.  The  lessors  required  at  a  condition 
to  their  consent  that  the  assignee  should  covenant  that  he 
would  pay  the  rent  reserved  during  the  remainder  of  the 
lease.  A  licence  to  assign  was  accordingly  granted  by 
the  lessors  in  the  form  of  an  indenture,  to  which  the 
assignee  was  a  party,  and  which  contained  a  covenant  by 
the  assignee  that  he  would  pay  the  rent  reserved  by  the 
lease  during  the  residue  of  the  term.  In  an  action  by 
the  lessors  against  the  assignee  under  the  covenant  to 
recover  rent  which  accrued  due  after  a  subsequent  assign- 
ment. 

Held,  that  section  3  of  the  Conveyancing  Act,  1892, 

(a.)  Beported  by  F.  O.  BiloKEB,  B«q.,  Barrister- 
at-Law. 


afforded  no  defence  to  the  action;  for,  even  if  the  cove- 
nant was  for  the  payment  of  a  "fine  or  sum  of  money 
in  the  ncUure  of  a  fine,"  the  effect  of  the  section  was  not 
to  make  such  a  payment  illegal,  but  merely  to  read  into 
the  lease  at  between  the  parties  to  the  lease  a  proviso  that 
no  such  sum  should  be  payable,  and  the  assignee  uas  wA 
in  a  position  to  complain  of  a  breach  of  that  proviso. 

Semble,  per  Vaughan  Williams  and  Stirling  L.JJ.. 
that  the  covenant  was  not  a  covenant  for  the  payment  of 
a  "fine  or  sum  of  money  in  the  nature  of  a  fine"  wtthin 
the  meaning  of  section  3  of  the  Conveyancing  Act,  1892. 

Appeal  by  the  defendant  from  the  judgment  of 
Darling,  J.,  at  the  trial  of  an  action  without  a  jury. 

The  action  was  brought  to  recover  £28  Ids.,  a 
quarter's  rent  of  certain  licensed  premises  known  aa 
the  Burlington  Hotel  at  Brighton. 

The  pluntiff,  who  was  the  freeholder,  had  mort- 
gaged the  premises,  and  on  the  29th  of  October,  1895, 
he  and  his  mortgagee  granted  a  lease  of  the  premises 
to  Leon  Perrot  for  twenty-one  years,  at  the  rent  of 
£115.  The  lease  contained  a  covenant  by  the  lessee 
that  he  would  not  assign  the  demised  premises  with- 
out the  consent  of  the  lessors,  such  consent  not  to  be 
unreasonably  or  capriciously  withheld. 

In  1902  the  mortgage  was  vested  in  John  Dear,  and 
the  lease  was  vested  in  one  Chater,  who  had  mort* 
gaged  by  way  of  sub-lease  to  Bass,  Batcliff,  ft 
Qretton  (Limited).  Chater  and  his  mortgagees 
desired  to  assign  the  lease  to  the  defendant,  and  they 
applied  to  the  plaintiff  and  Dear  for  the  necessary 
consent.  The  plaintiff  and  Dear  required  as  a  condi- 
tion to  their  consent  that  the  defendant  should 
covenant  that  he  would  pay  the  rent  reserved  during 
the  remainder  of  the  lease. 

By  an  indenture  dated  the  9th  of  June.  1902, 
between  Dear  of  the  first  part,  the  plaintiff  of  the 
second  part,  Bass,  Ratcliff,  &  Gretton  (Limited)  of  the 
third  part,  and  the  defendant  of  the  fourth  part,  Dear 
and  the  plaiutiff  granted  to  Bass,  Batoliff,  &  Oretton 
(Limited)  licence  to  assign  the  demised  premises  to 
the  defendant  for  the  residue  of  the  term,  and  the 
defendant  thereby  covenanted  that  he  wotdd  at  all 
times  during  the  residue  of  th"  term  duly  pay  the  rent 
reserved  by  and  perform  and  observe  all  the  cove- 
nants, agreements,  and  provisions  contained  in  the 
lease  and  on  the  part  of  the  lessee  to  be  performed 
and  observed.  The  premises  were  accordingly  assigned 
to  the  defendant,  and  the  defendant  subsequently 
with  the  consent  of  the  lessors,  assigned  to  one 
Esoott. 

The  quarter's  rent  for  which  the  action  was  brought 
was  rent  which  accrued  due  at  a  date  after  the 
assignment  to  Escott. 

The  defence  was  that  the  covenant  by  the  defend- 
ant for  the  payment  of  rent  during  the  remainder  of 
the  term  was  unenforceable— first,  because  there  was 
no  consideration  for  it,  and,  secondly,  because  it  was 
a  provision  for  a  payment  in  the  nature  of  a  fine 
within  the  meaning  of  section  3  of  the  Conveyancing 
Act,  1892. 

Section  3  of  the  Conveyancing  Act,  1S92,  is  as 
follows :  "  In  all  leases  containing  a  covenant,  con- 
dition, or  agreement  against  assigning,  underletting, 
or  parting  with  the  possession,  or  msposing  of  the 
land  or  property  leased  without  licence  or  consent, 
such  covenant,  condition,  or  agreement  shall,  unless 
the  lease  contains  an  expressed  provision  to  the  con- 
trary, be  deemed  to  be  subject  to  a  proviso  to  the 
effect  that  no  fine  or  sum  of  money  in  the  nature  of 
a  fine  shall  be  payable  for  or  in  respect  of  snoh 
licence  or  consent ;  but  this  proviso  diall  not  prednde 
the  right  to  require  the  payment  of  a  reasonable  sum 
in  respect  of  any  legal  or  other  expense  incurred  in 
relation  to  such  licence  or  consent." 
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Dar1iD|i;,  J.,  gnre  judgment  for  the  plitiDtiff, 
Tlie  defendant  appealed. 

Burkinasier,  K  C.  { W.  <h  It.  Htrheri  wUli  Lim),  for 
the  defendant— This  covenant  is  bad,  for  it  providea 
for  the  jiaymsut  oi  a  Enn  or  for  a  cnii«idcrati(J>i  in  the 
nature  of  a  tiiie,  which  li  iojpoflted  by  the  lesson  as  a 
condition  to  thuir  giving  their  consent  to  the  aisigu- 
ment.  Such  a  coveuntit  ia  intended  to  be  prohibited 
by  sectiiFD  3  of  the  Oonveydnciug  Atit,  ISii'L  This 
covenwit  i'  uot  jutde  conditi^^nal  on  t  'elessi^e  iimkiiig 
default  in  pajineut  of  rec  t.  It  i«  au  nhsolute  coveuftut 
hf  the  duft^iidaat,  the  assii^uee,  and  under  it  the 
lessors  oould  c^ull  on  him  to  piiy  th«  leut  for  the 
remainder  of  the  teriD,  This  is  uot  a  casff  of  a  mere 
Becurity,  »8  iu  In  re  Coeh'«  Gontraet,  45  W.  R,  117. 
[1897]  I  Ch.  !). 

T.  U.  Cnrttin,  K.Q,  [J.  I),  t'eawford  with  btra),  for 
the  plaintiff. — Ttiis  coveunut  does  uot  provide  for  fie 
pnymeiit  of  a  tine  or  a  luin  of  money  in  the  nature  of 
ji  iiue  within  the  meaning  of  section  ."i  of  the  Con- 
veyaivung  Act,  1.S9^,  It  niprely  nitikes  the  df'fruda'it 
a  surety,  and  il  grives  hiui  tha  u»ual  rishta  of  sureties. 
Secondly,  the  ^cution  disc's  iint  make  the  taking  of  a 
tine  ilK'gal.  It  iinfiortt  into  leasea  a  statut>>ry  bitrKain 
to  tliit!  extent — that  it  rends  into  evrery  lease  a 
particular  proviso  unl''»8  the  lease  ittclf  contains  an 
eiprees  provision  to  the  contrary.  The  parties  to 
aay  lease  may  contract  themselves  out  of  the  statutory 
bargain. 

VAUon.'Ljf  Williams,  L.J.— Tois  i«  an  sppail  from 
the  judgtuetit  of  D^irlii^g,  J.  The  facta  of  the  due 
are  uot  In  dispute,  and  it  is  not  necesitry  for  me  to 
restate  them.  I  will  mt^rely  deal  with  the  point  of 
law  whioh  has  bef>n  rais  d  in  I  his  cat',  and  on  which 
my  judgment  mant  turn.  The  question  aries  with 
regard  to  a  liaenc4  to  assign  a  leas",  a  licence  which 
was  glinted  by  the  lessor  and  his  uiort;;agee  for  the 
coatem  plated  a^siKncaent  of  the  demisid  premises  by 
au  atsiitoee  of  the  original  tenant  to  anoth-r  psrsou 
as  a  subsequent  ans'gnee.  Toe  licence  in  question  is 
dated  the  t'th  of  Juue,  XWi'l.  and  is  \n  the  term  of  an 
iiidenturri  made  between  John  Dear  of  the  lirst  part, 
Williaui  Wuit^  of  tlie  secud  part,  who  were  the 
original  let-sor  and  his  mirtKague,  Baas,  Katcliff,  it 
Orfttou  (Liniitfd),  in  whuui  the  lease  was  thon  repre- 
B-iited  tube  vist-tl,  of  the  ti'ird  part,  and  Arthur  La  wis 
jL'nning^,  the  propust'd  assignee,  t*f  'he  fouf-t*!  t^art. 
The  indenture  witnesses  that  John  Ds»r  and  Willi-im 
"Waita  grant  to  Bass,  Ratcliff,  &  Gretton  (Limited) 
licence  to  assign  the  deniis>-i:t  premises  to  Arthur 
l*ewiH  Jennings  for  the  reiiduo  of  the  term,  and  at 
the  end  of  the  iurlfuturti  vtc.  find  this  clatise:  "  And 
this  indenture  also  witiiess^th  that  in  consideration  of 
the  aforesiiid  licence  and  of  the  preniiset  the  said 
Arthur  Lewis  Jenuings  for  himself,  his  executors 
adnii'jslrators  and  jiermitred  assigns  doth  hereby 
O'lvenant  with  the  siiid  Jobn  Di^ar  and  William 
Waite  reH]ifctivfly  th«t  he,  the  said  Arthur  Lewis 
Jennings,  will,  as  from  the  2dth  day  of  March,  \%i.yi, 
and  at  all  times  daring  the  resifJue  of  the  said  term  of 
twenty-one  years,  duly  pay  the  rent  resijrved  by  and 
perloim  and  obsi-rve  all  the  tovenants,  ajrreements. 
and  provisions  u  'ntained  iu  the  sud  recited  indenture 
of  lease,  atid  on  the  part  of  the  lessee,  his  eiecutori, 
aimini.*<trntors.  and  assigns,  to  be  performed  and 
observed,  but  wiiliout  prejudice  to  the  liability  of  the 
leasee,  hia  executors,  administrators,  and  assigns, 
under  or  by  virtue  of  the  said  indenture  of  base  and 
the  covenants  provisions,  and  conditions  therein 
contained.''  This  attioH  i»  brought  to  recover  (mo 
quarter's  rent  of  the  rent  bo  covenanted  to  bo  paid  by 
Jenningt<— vin.,  £iH  1.5s.  It  will  be  observed  that 
Ibis  covenant  is  uot  a  coveuaat  which  wiU  cease  to 


he  iu  operation  if  Jennings  parta  with  his  interest  ia 
the  premises  by  assignment,  but  is  a  covenant  which 
w  11  continue  in  operation  for  the  residue  of  the  tenu. 
The  defence  set  up  iu  answer  t)  the  action  is  a  defence 
based  on  lection  3  of  the  OonveyaDoing  Act,  1892. 
That  sectiou  provides  that  "  In  all  leases  oontsioing 
a.  covenant,  condition,  or  agreement  agaiust  assign  iug, 
underletting,  nr  parting  with  the  poasetsion  or  d»- 
po'tug  of  the  land  or  property  leased  without  lieMUM 
or  consent,  e.uuh  cov.-nauc,  condition,  or  agreemeot 
shall,   imlersB  the   lease  contains  au   eixpreased  pra- 
vistoii   to   the   contrary,    be    deemed   to    be   subject 
to  a  provis)  to  the  effect    that  no    tine    or  sum  of 
money  in  the  nature  of  a  fine  shall  be  payable  for  or  in 
rospeot  of  such  licence  or  consent."     Our  attention 
was    called    to    a    provision    in    the  Conveyancing 
Act,    18HI,    Bectio:i  2    (ix  ),    which   is    as    follows: 
'   Bent    incudes    yearly  i>r    other  rent,   loll,  duty, 
royalty,  or  i  th^r  reservstioc,  by  the  acre,  the  ton,  of 
otherwise;  and  Hue  includes  premium  or  fore-gift, 
and  any  p«yment,  consideration,  or   benefit  in  lbs 
n«ture  of  a  flue,  premium,  or  fore  -gift."     It  is  a-giied 
that  the  covenant  in  question  is  unenforceable,  hecanse 
the  payment  for  which  it  provides    falls  within  the 
words  "  fine  or  sutn  of  money  in  the  nalura  of  s  lia"'" 
in  section  'i  of  the  Conveyancing  Act,  1892;  and  the 
deflnitiun  of "  fine  "  whiah  I  have  quoted  was  relied  on 
io  support  of  this  arftumeat.  But  in  niy  judgment  the 
rent  here  covenanted  to  be  paid  dosa   not  fall  «itbio 
the  words  of  seotioa  3  of  the  Act  of  1 892  read  in  llu 
light  of  the  definition.      la  my  judgmsnt  this  )■  a 
covenant  to  secure  thn  rant,  and  not  a  covtnant  for 
anything  over  and  above  the  rent.      But    althcmgh 
this  is  toy  opinion,  I  desire  only  to  exprass  it  m  an 
opinion,  because  it  is  not  eisential  to  my  jadgment 
iu  this  case  that  I  should  determine  that  point.    And, 
indeed,  it  is  not  desirable  that  I  should  determine  it, 
for   the  reason   that  we  are   not    all   agreed  on  it. 
But  evt'n  supposing  the  sum  here  coveuanled  to  be 
paid  was  a  'flue  or  sum  of  money  in  the  uaturs  of  ■ 
fine  "  within  the  meaning  of  settion  3  of  the  Act  of 
1S!I2.  yet  it  would   not,  in  my  judgment,  be  potfiUs 
f  JT  the  defendant  to  rely  on  that  section  ai  •  defease 
to  this  ttCtioB.     The  eiffect  of  the  section  is  not  to 
make  a  payment  of  thii  kind  an  illegal  payment. 
The  effect  of  it  it  tbn',  ai  between  th«  parties  h>  the 
cii*e,  the  lease  is  to  he  deemed  to  be  snbjeat  to  a 
provis)  that  no  such  payment  shall  ba  payable.    It 
may   well   be  that,  as    betwfeo  the  parties    to  tb* 
original  lease,  the  lessee  would  have  been  entitled  to 
disregard  the  absence  of  a  license  if  the  leiiors  reftueu 
t<i  graut  their    licence  except  on  payment  of  »_fl«»' 
That,  however,  doe.tnot  affect  persons  in  the  positiiD 
of  the  parties  in  this  esse,  the  defendant   h>re  being 
th<)  a^si^nee,  and  not  having   been  a  party  to  tbe 
origmal  lease.    Uuder  these  oircumstancea,  it  seenii  to 
me  tobeimprissiblefonialteout  that  the  natare  of  ihii 
covenant,  cimpled  with  the  provisions  of  section  3  of 
the  A'Jtof  IS!)2,  oou^titut^  a  defenci  to  ihts  aohou. 
I    therefore    think    that   the  appeal    must  be   d"- 
missfd. 

Stiblinh.  L.J. — I  am  ot  the  same  opinion.  SecliM 
3  of  the  Conveyancing  Act,  1892,  does  not  prohibit 
ths  taking  of  sums  in  the  nature  of  a  fine.  What  it 
does  is  to  provide  that,  in  the  absencs  of  an  sxprM*** 
provision  to  thH  contrary,  a  covenant  against  sssig''- 
ing  without  consent  shall  be  deemed  to  be  iobjwJt  t" 
a  proviso  to  thft  effejt  that  no  sum  of  money  in  •"• 
nature  of  n  fina  should  be  payable  for  or  iu  ''••P**'*; 
such  consent.  In  the  present  c*«c  the  losse  does  iw» 
conUiiu  any  expro«sed  provision  tj  the  •'**'''?f?' 
.'Suppose  that  on  a  proposed  assignment  the  lessor  ii»"' 
nevertheless,  taken  a  line  from  the  propoeed  ••"'SJ** 
It  does  not  seem  to  me  that  the  taking  of  tn^  '""^ 
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would  be  illegal,  or  that  the  proposed  assignee  could 
recover  it  ba&  on  the  ground  of  being  an  illegal 
payment.  Of  course  it  would  be  open  to  the  person 
to  whom  the  licence  was  g^ranted,  if  the  fine  was 
demanded  of  him,  to  pay  it  under  protest,  reserring 
his  right  to  recover  it  back.  But  if  a  person  who 
was  $ui  jurit  paid  without  protest,  I  do  not  see  how 
he  could  recover  it  back.  Here,  however,  no  such  fine 
was  paid,  but  the  assignee  entered  into  a  personal 
covenant  to  pay  the  rent  reserved  by  the  lease  and 
to  perform  certain  covenants.  He  has  since  assigned 
the  lease,  and  he  is  now  sued  for  rent  which  accrued 
due  after  that  assignment.  Is  the  claim  a  valid  one  P 
It  may  be  that  the  covenant  was  entered  into  without 
oonsi^ration.  I  assume  that  it  was,  but  the  absence 
of  consideration  is  no  defence  to  an  action  on  a  cove- 
nant. I  am  of  opinion  that  there  is  no  valid  defence, 
and  that  the  action  is  bound  to  succeed.  That  is 
snffioieiit  to  dispose  of  the  case,  but  I  wish  to  add  that, 
as  at  present  advised,  I  share  the  opinion  expreased 
by  my  lord  that  this  covenant  is  not  a  covenant  for 
the  payment  of  a  fine. 

MoTTLTOir,  L.J — I  am  also  of  opinion  that  the 
defence  is  unsustainable.  The  case  raises  an  im- 
portant question  under  section  3  of  the  Conveyancing 
Act,  1892.  The  mischief  aimed  at  by  that  section  is 
one  that  is  well  known  to  lawyers.  Leases  are,  in  the 
absence  of  words  expressing  a  contrary  intention, 
aasig^nable.  It  has  accordingly  become  customary  to 
insert  in  leases  a  covenant  on  the  part  of  the  lessee 
that  he  will  not  assign  without  the  consent  of  the 
lessor,  and  there  is  usually  added  a  proviso  that  such 
consent  shall  not  be  unreasonably  withheld.  Such  a 
covenant  in  itself  is  one  to  which  the  Legislature 
could  not  object,  as  being  one  which  affords  a  reason- 
able protection  to  the  lessor.  But  the  power  to  insert 
such  a  covenant,  if  unqualified,  might  be  turned  from 
a  mere  protection  into  a  source  of  profit  to  the  lessor. 
If  the  covenant  were  strictly  interpreted,  a  lessee 
might  find  himself  in  the  same  position  as  old  copy- 
b(^en,  who  were  subject  to  arbitrary  fines  on 
alienation.  It  was  to  counteract  this  that  the  section 
was  passed.  The  effect  of  the  section  is  to  read  into 
every  lease  containing  a  covenant  against  assigning 
without  consent,  unless  the  contrary  is  expressed,  a 
proviso  that  no  fine  or  sum  of  money  in  the  nature 
of  a  fine  shall  be  payable  for  such  consent.  The 
power  of  refusal  is  not  to  be  made  a  source  of  profit 
to  the  lessor.  I  cannot  believe  that  the  section  only 
appUes  to  the  payment  of  a  sum  of  money.  Looking 
at  the  definition  of  "  fine  "  in  the  Act  of  IS81,  which 
indndes  any  consideration  in  the  nature  of  a  fine,  I 
think  that  "  fine  or  sum  of  money  in  the  nature  of  a 
fine  "  in  the  section  with  which  we  are  dealing  means 
money  or  money's  worth  paid  as  the  price  of  consent. 
Coming  to  tbis  case,  I  ask  myself  whether  we  have 
here  a  consideration  in  the  nature  of  a  fine  which  is 
fie  price  or  condition  of  consent  to  alienation.  I 
cumot  feel  any  doubt  that  for  the  lessors  to  insist  on 
the  covenant  in  question  was  within  tbe  mischief 
umed  at  by  the  section,  and  was  a  breach  of  the 
proviso  whidi  the  section  reads  into  the  lease.  But 
what  is  tiie  effect  of  the  legislation?  It  does  not 
make  toch  a  oovamant  as  the  present  a  malum  pro- 
hibitum ;  it  reads  into  the  lease  this  proviso  in  favour 
of  the  holder  of  the  lease.  It  is  in  the  power  of  the 
bolder  of  the  lease — that  is,  the  intending  assignor — 
to  me  for  a  breach  of  the  proviso  so  raad  into  the 
lease.  Bnt  any  such  breacm  is  a  wrong  to  the 
assignor  only,  and  not  to  the  assignee.  So  far  as 
Jenaings  ia  oonoemed,  it  must  be  assumed  that  he 
took  this  covenant  into  consideration  when  he  agpreed 
to  the  price.  We  cannot  listen  to  any  complaint 
from  him  that  there  has  been  a  breach  of  the  provi«o 


I  therefore  come  to  the  oondnsion  that  the  defence 
is  not  sustainable. 

Appeal  ditmiutd. 

Solicitors  for  the  plaintiff,  CharUt  A.  Banm'iler  & 
Beynoldt. 

Solicitors  for  the  defendant,  Oartliew  &  Wheeler. 


March  30. 


From  Chan.  Drv.  i 

(Collins,  M.B.,  and  Bomer  and    | 

Oozens-Hardy,  L.JJ.)  j 

In  re  Judd  and   Poland  and   Skxlchsh's 

CONTBAOT.   (o.) 

Vendor  and  purehaeer — Condiliona  of  sale — Trutt  for 
tale — Leatehdldt — Sale  in  lott — Sale  by  waif  of  under- 
Uaie—TrutUe  Act,  1893  (56  dk  57  Viet,  c  53},  «.  13. 

Truiteet  for  »ale  of  letuehold  properiiea  eomprieed  tn 
one  leate  may  lell  the  tame  by  loll,  and  may,  in  the  event 
of  only  one  lot  being  told,  carry  out  the  tale  by  granting 
an  underUate  for  the  retidue  of  the  term  leu  one  day  <U 
an  apportioned  rent. 

In  re  Walker  and  Oakshott's  Contract,  50  W.  R,  41, 
[1901]  2  Ch.  383,  overruled  on  thie  point. 

This  was  an  appeal  from  a  decision  of  Warrinsi»n, 
J.,  allowing  an  objection  to  title  taken  by  a  punmaser 
en  a  summons  under  the  Vendor  and  Porchaaer  Act, 
1874,  that  trustees  for  sale,  who  had  put  up  to 
auction  several  hontee  oompriaed  in  the  lease  in 
several  lots,  were  not  entitled  to  complete  the  sale 
by  means  of  an  underlease  of  each  lot  for  the  whole  of 
the  term,  less  one  day,  at  an  apportioned  rent. 

The  facts  were  as  follow :  John  Kempster,  who 
died  in  1887,  devised  and  bequeathed  the  whole  of  his 
residuary  real  and  personal  estate  to  trustees  upon 
trust  for  his  wife  for  life  and  after  her  death  upon 
trust  for  sale  and  investment  as  therein  mentioned. 

In  June,  1905,  the  trustees  of  the  will  put  up  for 
sale  by  public  auction,  with  other  property  of  the 
testator,  five  leasehold  houses,  Nos.  40,  41,  42,  43, 
and  44,  Lorrimore-square,  in  five  separate  lots,  being 
lots  13,  14,  15,  16,  and  17,  subject  to  certain  printed 
partici^ar*  and  conditions  of  sale. 

Lot  13,  No.  40,  Lorrimore-square,  was  stated  in 
the  particulars  of  sale  to  be  "held  with  lots  14,  15, 
16,  and  17  under  a  lease  for  ninety- two  and  a-half 
years  (less  ten  days)  from  the  2dth  of  Ifarch,  1853, 
at  an  entire  gp-ound-rent  of  £28  per  annum,  of  which 
£5  will  be  apportioned  to  this  lot." 

There  was  a  similar  statement  and  apportionment 
of  rent  with  reference  to  lota  14,  15,  16,  and  17, 
except  that  £8  was  the  rent  apportioned  for  lot  17. 

The  fifth  condition  of  sale  provided  that  the  titie  to 
lots  13,  14,  15,  16,  and  17  should  commence  "  with 
the  lease  (being  an  underlease)  dated  the  30th  of 
December,  1853,  under  which  these  lots  are  held." 

The  eleventh  condition  provided  that  as  lots  13,  14, 
15,  16,  and  17  were  all  held  under  this  same  lease  at 
an  entire  rent  of  £28,  such  rent  should  be  apportioned 
between  those  lots  in  the  sums  mentioned  in  the 
particulars;  that  if  all  these  lots  were  sold  at  the 
present  sale  the  purchaser  of  the  largest  in  value  of  such 
lots,  or  in  the  event  of  equality  of  purchase-money 
the  purchaser  of  the  first  lot  should  take  an  assign- 
ment of  the  lease,  upon  trust  to  execute  an  under- 
lease to  the  respective  purchasers  of  the  other  lota  of 
their  respective  lots  for  the  whole  term,  leas  one  day, 
at  the  said  apportioned  rents,  and  under  and  anbjaot 
to  oovanaota  tty  the  lespeotive  underlesaes  and  oon- 

(a.)  B«port«d  by  J.  L  SriBUira,  Bsq.,  Baciiatw- 
at-Law. 
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-ditions  corrMponding,  ao  far  as  applicable,  with  the 
aorenants  by  the  lesaee  and  conditions  contained  in 
the  original  lease ;  but  that  if  any  of  these  lots 
remainM  unsold  "  the  vendors  will  g^rant  to  the 
pnrchaser  or  respeotiTe  purchasers  of  the  lot  or  lots 
sold  snob  an  underlease  as  aforesaid  of  each  of  the 
lots  sold.  The  vendors  being  trustees  will  not  enter 
into  any  covenants  in  the  assignments  or  any  under- 
leases to  be  granted  by  them  under  this  oondition 
except  the  usual  covenant  against  incumbrances, 
with  the  addition  in  any  underlease  of  the  usual 
restricted  covenant  for  quiet  eoioyment  and  an 
acknowledgment  for  production  of  the  original  lease." 

Lot  13  was  the  only  one  of  these  five  lots  sold  at 
the  auction.  When  the  abstract  of  title  was  delivered 
the  purchaser  took  the  objection  that  the  trust  for 
sale  in  John  Kempster's  will  did  not  authorize  the 
vendors  to  grant  an  underlease  of  any  part  of  the 
testator's  property;  as  this  objection  was  insisted 
upon,  the  vendors  took  out  a  summons  under  the 
Vendor  and  Purchaser  Act,  1874,  asking  for  a 
declaration  that  the  purchaser's  objection  was  not  a 
valid  objection,  and  that  a  good  title  had  been  shown 
in  aooordaaoe  with  the  contact. 

This  summons  was  heard  by  Warrington,  J.,  on 
the  3rd  of  August,  1906,  when  he  considered  the  case 
•oovered  by  In  re  Walker  and  Oakihott't  Gontraet,  60 
W.  R.  41,  [1901]  2  Ch.  383,  and  he  accordingly 
allowed  the  purchaser's  objection  and  dismissed  the 
summons  with  costs,  ordering  the  contract  to  be 
rescinded  and  the  deposit  returned,  as  was  done  in 
In  re  Walker  and  Oakahott'$  Contract. 

The  vendors  appealed. 

Lmtit,  K.C.,  and  O.  Welby  King,  for  the  appellants. 
'^The  truiBsction  in  question  is  not  really  the  g^ant 
of  an  underlease,  but  is  a  sale  carried  out  by  a  w^ll- 
known  oonveyaooer's  expedient  for  the  purpose :  Still 
V.  Wehb,  46  W.  B.  170,  [1897]  1  Oh.  144 ;  Davidson's 
'Conveyaiudag  Precedents  (4th  ed.),  vol.  1,  p.  701 ; 
Key  &  Elphinstone's  C  'nvey*ncing  Precedents  (8th 
«dX  vol.  1,  p.  293 ;  Dart's  Vendors  and  Purohssers 
(7th  ed.),  p.  191.  We  submit  that  In  re  Walker  and 
OakehoU'e  Oontrad,  60  W.  B.  41,  [1901]  2  Oh.  383, 
which  Warrington,  J.,  followed,  ooght  to  be  over- 
ruled. 

P.  0.  Lawrence,  K.O.,  and  E.  8.  Ford,  for  the 
porohaaer. — ^Thia  is  not  a  sale,  but  an  underlease, 
which  is  inconsistent  with  the  tnut  for  sale :  Evant 
V.  Jadeeon,  8  Sim.  217  ;  Oceanic  Steam  Navigation  Co. 
V.  Sutherberry,  29  W.  B.  113,  16  Ch.  D.  236. 

No  reply  was  called  for. 

OoixDtB,  M.B. — Bomer,  L.J.,  will  deliver  the  judg- 
ment in  this  case. 

BoicXB,  L.T. — In  this  case  the  trustees  for  sale  of 
oertain  leasehold  property,  which  comprises  several 
houses,  sold  in  exercise  of  their  trust  by  public 
auction  those  bouses  in  several  lots.  'Hie  con- 
ditions of  sale  provided  that  if  all  the  lots  were  sold 
at  the  sale  the  pnrchaser  of  the  most  valuable  lot,  or 
in  the  event  of  equally  of  purchase-money,  the  pur- 
ohaaer  of  the  first  lot,  m  order  of  sale,  should  take  an 
assignment  of  the  leasehold  property  ai  a  whole,  and 
then  should  grant  underleases  to  the  purchasers  of 
their  respective  lots  for  the  term  of  the  original  lease 
less  one  day  at  the  apportioned  rents,  whidi  accord- 
ing to  the  conditions  of  sale  had  been  apportioned  as 
between  the  different  purchasers.  Now,  stopping 
there,  I  do  not  suppose  it  can  be  said  that  there  is  any 
objection  to  that  condition  of  sale,  and  if  all  the 
lots  had  been  sold,  and  the  purchasers  of  the 
different  lots  had  completed  according  to  those 
conditions,  no  objeotasn  could  have  been  taken  to 
any  of  the  sales.    But  in  a  case  of   this  kind  it 


is  necessary  for  the  trustee  who  is  selling  in  lots 
to  consider  what  is  to  be  done  in  case  all  the  lots  are 
not  sold,  and  that  some  time  may  elapse  before  the 
sale  of  the  whole  of  the  lots  can  be  completed,  and 
what  has  to  be  done  with  regard  to  the  case  of  a 
purchaser  of  any  one  lot  by  public  auction.  The 
condition  of  sale  applicable  to  that  state  of  things 
in  the  present  case  was  the  usual  (to  my  mind)  and 
well  -  known  oondition  —  viz.,  that  should  any  of 
the  lots  remain  unsold  at  the  present  auction,  "  the 
vendors  will  grant  to  the  purchaser  or  respective 
purchasers  of  ue  lot  or  lots  sold  such  an  underleckse 
as  aforesaid  of  the  lot  sold."  That  is  to  say,  the 
vendors  purported  to  carry  out  the  sale  by  auction  in 
lots  as  best  they  could  ;  so  far  as  the  lots  actually  sold 
were  concerned  they  purported  to  complete  thai 
transaction,  and  then  delayed  to  a  future  time,  as  was 
necessary,  the  completion  of  the  sale  of  the  remainder 
of  the  leaseholds.  The  question  is,  is  that  laat 
condition  invalid  and  not  within  the  powers  of 
trustees  for  sale  to  insert  as  a  oondition  in  the 
sale  by  them  P  In  my  o|nnion,  there  is  no  sn£E[ciaat 
reason  for  holding  it  is  not  within  their  powers.  The 
trust  for  sale  in  tiie  present  case  was  in  the  ordinary 
form,  but  under  the  Trustee  Act  of  1893,  s.  13,  it 
is  provided  that  upon  a  trust  for  sale  the  trustee  may 
sell  either  together  or  in  lots  all  or  any  part  of  the 
property  by  public  auction  or  by  private  oontraot 
euMect  to  any  such  conditions  respecting  title  or 
evidence  of  title  or  other  matter  as  the  trustee  thinks 
fit.  These  are  very  general  words,  and  I  should  be 
loth  to  cut  down  their  generality.  The  only  necessity 
for  doing  so  would  be  this,  that  trustees  must  not,  of 
course,  in  availing  themselves  of  the  provisions  of  th« 
Act,  do  anything  that  would  be  unreasonable  on  Hm 
part  of  trustees  for  sale. 

Now,  seeing  that  such  conditions  of  sale  as  I  have 
mentioned  are  at  the  present  day  ordinary  and  usual 
conditions  of  sale,  well  known  to  conveyancers  for 
the  purpose  of  carrying  out  a  sale  of  properties  all 
comprised  under  one  lease  when  selting  by  lots,  it 
appears  to  me  that  it  ought  not  to  be  said  that  the 
trustees  are  acting  improperly  or  beyond  the  powers 
conferred  upon  them  by  the  statute  when  they  use 
such  conditions  as  these.  It  is  not  as  if  there  was  any 
extra  lialnlity  cast  upon  the  trust  e«t«te  by  their  doing 
so.  I  might  almost  say  if  they  do  not  sell  by  means  of 
■ooh  conditions  as  these  I  do  not  know  on  what  other 
conditions  they  could  possibly  selL  I  do  not  mean  to 
say  they  might  not  have  other  conditions,  but  I  am 
not  aware  of  any  other  conditions  that  would  be  so 
convenient  to  the  trust  estate  or  which  would  oast 
less  responsibility  upon  the  trust  estate.  The  trustees 
were  using  conditions  of  sale  which  to  my  mind 
were  best  adapted  to  carry  out  the  trusts,  and  these 
conditions  were  within  their  powers.  In  any  case, 
when  only  one  lot  is  sold,  whether  they  sold  under 
conditions  such  as  we  have  here,  or  under  any  other 
conditions  allowing  for  an  assignment  with  cross 
powers  of  distress,  or  otherwise,  of  the  lots  sold,  so 
long  as  the  trustees  retain  the  rest  of  the  propeirty 
that  had  not  been  sold,  so  long  the  liability  to  the 
landlords  continued.  In  substance  the  same  liability 
existed  whether  they  had  carried  out  the  sale  of  the 
one  lot  by  means  of  absolute  assignment,  or  whether 
they  did  it  by  means  of  underlease  as  in  the  present 
case.  The  only  objection  that  can  be  made  to  the 
conditions  of  sale  in  the  present  case  as  to  an  under- 
lease being  g^oted  direct  by  the  trustees  for  sale, 
when  only  oue  lot  is  sold  at  the  auction,  is  that  in 
form  it  is  ui  underlease,  and  it  is  said  tJiat  under- 
leases are  not  justified.  I  may  take  it  that  an  under- 
lease in  substance  is  not  justified,  but  where  an 
underlease  is  a  pure  oonveyarcer's  expedient,  • 
method  of   conveyandng  for  carrying  out  a  sale. 
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-then  I  cannot  fee  tliere  is  any  7alid  objection  to  it, 
-especially  as  I  have  poiated  out  that  this  oon- 
'veysnoer's  expedient  is  the  best  known  method  of 
carrying  out  such  a  sale,  and  the  best  for  the  trost 
-estate.  As  Stirling,  J.,  pointed  out  in  the  case  of 
Still  v.  Webb  with  regard  to  such  an  underlease  as 
I  am  now  considering  :  "  Is  it  a  lease  ?  In  a 
sense  no  doubt  it  is  a  lease,  but  in  truth  it  is  a 
sale.  It  is  described  as  a  sale  in  the  conditions 
of  sale,  and  it  is  so  described  in  the  plaintiffs  bill 
of  costs.  It  ia  a  sale  carried  out  by  an  underlease, 
which  is  a  well-known  conveyancer's  expedient  where 
the  property  sold  is  held  with  othwr  property  under 
one  lease  to  avoid  an  apportionment  of  the  rent  about 
which  there  might  be  a  difficulty  with  the  superior 
landlord."  That,  in  my  opinion,  really  disposes  of 
this  esse.  It  ia  said  that  there  is  a  hardship  upon 
the  purchaser ;  he  may  have  a  difficulty  in  proving 
on  a  subsequent  sale  by  him  that  this  underlease  in 
form  was  a  sale  in  substauoe.  The  answer  is,  the 
form  of  the  conveyance  would  shew  that  It  would, 
if  properly  drawn,  recite  the  oontract  for  sale,  the 
conditions  of  sale,  and  that  it  was  carried  out  in  this 
manner  as  part  of  the  conditions  of  sale.  It  would 
show  a  sale  effected  and  carried  out  by  that  mode  of 
conveyance.  It  appears  to  me  that  there  is  no 
objection  in  substance  to  this  sale,  and  that  the 
vendors  were  right,  and  that  the  decision  of 
Kekewich,  J.,  which  is  iu  substance  appealed  from, 
in  In  re  Walker  and  Oakthott't  Oontract  cannot  be 
upheld  by  this  court.  The  reason  given  in  that  case 
is,  as  I  have  pointed  out,  based  on  a  misapprehension 
as  to  what  rcMlly  is  the  liability  of  the  trust  estate  in 
such  a  case  as  this,  and  for  these  reasons  I  think  the 
appeal  ought  to  be  allowed. 

Cozens-Habby,  L.J. — This  appeal,  though  inform 
from  Warrington,  J.,  is  really  an  appeal  against  the 
decision  of  Kekewich,  J.,  ia  In  re  Walker  and  Oak- 
■thotfe  Contract.  It  seems  to  me  it  may  reaUy  be  dis- 
posed of  on  a  very  short  and  simple  ground.  The 
trustees  who  are  authorized  or  directed  to  sell  may 
sell  in  the  manner  pointed  out  by  section  13  of  the 
Trustee  Act,  1893.  They  may  sell  in  lots,  and  if  they 
may  sell  in  lots,  they,  it  seems  to  me,  may  sell  adopt- 
ing the  usual,  the  proper,  I  may  alto  eay  the  necessary, 
•node  of  selling  the  property. 

In  a  case  like  this,  where  there  is  one  leasehold  which 
ia  split  up  into  several  lots,  I  have  asked  in  vain  for  an 
answer  to  the  question.  How  else  can  the  trustees  sell 
one  lot  and  one  lot  only  if  th»e  is  no  bidder  for  the 
remaining  lots  of  the  property  comprised  in  the 
lease  ?  In  the  language  of  Stirling,  J.  (as  he  then 
was),  this  condition  simply  adopts  what  is  a  well- 
known  conveyancer's  expedient,  and  I  think  it  is  a 
f  tllacy  to  say  that  because  trustees  for  sale  are  not 
authorized  to  grant  a  lease  that  they  have  not  power 
in  a  caae  like  this  to  carry  out  the  sale  by  means  of 
that  which  is  a  mere  piece  of  machinery — viz ,  the 
grant  of  an  underlease  with  a  nominal  reversion,  whioh 
is  something  wholly  distinct  from  what  I  have  in  the 
course  of  the  argument  ventured  to  call  a  real  under- 
lease. Nor  am  I  pressed  with  the  difficulty  whioh  a 
purchaser  from  the  present  purchaser  may  be  said  to 
have ;  I  think  that  would  be  entirely  met  by  the  oon- 
-veyance  being  so  framed  as  to  show  that  the  property 
was  put  up  for  sale,  this  lot  having  a  rent  apportioned 
to  it,  and  that  for  the  purpose  of  carrying  out  the 
sale  of  the  said  lot  the  underlease  was  granted  for 
the  whole  term  less  one  day.  For  these  reasons,  with 
great  respect  to  Kekewich,  J.,  I  think  his  judgment 
in  In  re  Walker  and  Oakihott  s  Oontract  ought  not  to 
Im  supported,  and  this  appeal  must  be  allowed  with 
.the  usual  consequenoet. 

•    Solicitors,  C  C.  Algar ;    J.  OambU.  ( 
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In  re  Wbioht. 
Whitwoeth  v.  WMaHT.  (o.) 

Will — Appointment— Bemoteneu — Doctrine  of  deelion, 

Pertont  taking  a  settled  fund  at  in  defauU  of  appoint- 
ment in  consequence  of  the  appointment  purported  to  be 
made  by  the  loill  of  the  appointor  being  void  for  remote- 
ness, and  also  havitig  bequeathed  to  them  by  the  same  wiU 
other  property  belonging  to  the  testatrix,  are  not  put  to 
their  dection  between  the  settled  fund  and  the  property  of 
the  testatrix  bequeathed  to  them,  but  are  entitled  to  retain 
both  without  making  compensation. 

A  testatrix  having  a  power  of  appointment  by  will  over 
certain  settled  property,  and  also  being  possessed  of 
property  of  her  own,  devised  and  bequeathed  her  real  and 
residuary  personal  estate,  and  all  real  and  personai estate 
over  which  s?ie  hcui  power  of  appointment  by  will,  to 
trustees  upon  trust  for  sale,  and  to  hold  £10,000,  part  of 
the  proceeds  of  sale,  upon  certain  trusts,  and  the  residue 
of  the  proceeds  of  sale  upon  other  trusts.  Some  of  the 
trusts  xoere,  as  regards  the  settled  property,  void  for 
remoteness. 

Held,  that  the  persons  taking  in  defauU  of  appoint- 
ment, who  were  also  beneficiaries  of  the  testatrix's  own 
property,  were  not  put  to  their  election  between  the  two 
properties. 

Held,  also,  that  the  £10,000  must  be  considered  tu  taken 
proportionately  out  of  the  settled  property  and  the 
property  belonging  to  the  testatrix,  according  to  their 
respective  values. 

In  re  Oliver's  Settlement,  63  W.  R.  216,  [1905]  1  Oh. 
191,  and  In  re  Beale's  Settlement,  53  W.  R.  216, 
[1906]  1  Ch.  2m.  followed. 

Tompkyus  v.  Blane,  28  Beav.  422,  and  In  re  Brad- 
shaw,  [1902]  1  Oh.  438,  notfoUowed. 

Originating  summons. 

The  principal  question  for  determination  in  this 
summons  was  whether  persons  were  put  to  their 
election  where  a  testatrix  had  made  to  them  an 
appointment,  which  was  void  for  remoteness,  of 
certain  property  under  a  power,  and  had  in  the 
same  will  validly  given  them  other  property  which 
was  her  own 

By  his  will  dated  the  16th  of  July,  1851,  after 
appointing  trustees  and  executors,  and  subject  to  an 
annuity  to  his  wife,  John  Whit  worth  gave  his  real 
and  personal  estate  to  his  trustees,  and  directed  them 
to  cause  a  valuation  to  be  made  thereof  and  to  divide 
the  same  into  as  many  shares  as  (in  the  event  which 
happened)  there  shoiild  be  children  of  the  testator, 
and  he  directed  his  trustees  to  invest  one  equal  half 
part  of  the  share  of  each  daughter  in  trust  for  such 
daughter  during  her  life  for  her  separate  use,  "  and 
after  her  decease  in  trust  for  the  benefit  of  any  child 
or  children  or  other  issue  of  any  such  daughter  (bom 
in  her  lifetime]  as  she  shall  (notwithstanding  coverture) 
at  any  time  or  times  by  deed  or  will  appoint,  and 
subject  thereto  in  trust  fur  such  child  or  children  of 
any  such  daughter  as  shall  attain  the  age  of  twenty- 
one  years,  or  (being  a  daughter  or  daughters)  attun 
that  age  or  marry,  if  more  than  one  in  equal  shares." 

The  testator  died  in  August,  1861,  entitled  to  real 
and  personal  estate  of  large  value.  He  left  a  widow 
and  five  children,  of  whom  Mary  Whitworth  (after- 
wards Hary  Wright)  wag  one. 

The  share  of  Mary  Whitworth  having  been  valued, 
certain  real  property,  consisting  of  a  farm  and  a  house, 

(a.)  Beported  by  Kkyillb  Tbbbutt,  Esq.,  Bar- 
rister-at-Law. 
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•nd  oertikiii  personal  property  were  appropriated  in 
respect  of  her  part  of  the  share. 

By  settlements  of  the  11th  of  April,  1871,  this  real 
and  personal  property  was  conveyed  and  assigned  to 
trustees  in  trust  as  regards  the  real  property  for  sale  and 
to  hold  the  proceeds  and  the  personal  property  upon 
trust  for  Mary  Whitworth  for  life,  for  her  separate  use 
without  power  of  anticipation,  and  after  her  death  "  for 
the  ben^t  of  any  child  or  children  or  other  issue  of  the 
said  Mary  Whitworth  (bom  in  her  lifetime)  as  the  said 
Mary  Whitworth  shall  (notwithstanding  coverture)  at 
anytime  or  times  by  deed  or  will  appoint,  and  subject 
thereto  in  trust  for  all  such  child  or  children  of  the 
said  Mary  Whitworth  as  shall  attain  the  age  of 
twenty-one  years,  or  being  a  daughter  or  daughters 
attain  that  age  or  marry,  if  more  than  one  in  equal 
shares."  And  if  there  should  be  no  such  child,  in 
trust  for  the  executors,  administrators,  and  assigns  of 
Mary  Whitworth. 

By  a  deed  of  the  24th  of  April,  1871,  certain  trust 
funds  belonging  absolutely  to  Msry  Whitworth,  of  the 
value  of  £4:,0W),  were  directed  to  be  held  by  the 
trustees  of  the  settlement  of  the  11th  of  April,  1871, 
upon  trust  for  Mary  Whitworth  for  life  for  her 
separate  use  without  power  of  anticipation;  and 
after  her  decease,  subject  to  a  life  estate  to  any 
husband,  if  the  so  directed,  upon  trust "  for  the  benefit 
of  such  child  or  children  of  the  said  Mary  Whitworth, 
and  in  such  proportions  and  manner  and  at  such 
times  as  the  said  Mary  Whitworth  (notwithstanding 
coverture)  shall  by  deed  or  will  appoint,  and  subject 
thereto  "  for  her  cmildren  who  shonid  attain  twenhr- 
one  years,  or  being  a  daughter  shonid  marry  under 
that  age  with  lawful  consent,  in  equal  shares ;  and  in 
default  of  such  children  upon  trust  to  transfer  the 
fund  to  such  persons  as  Mary  Whitworth  should 
(notwithstanding  coverture)  appoint,  and  in  default  of 
appointment  to  transfer  the  fund  to  certain  of  her 
brothers  or  their  children  as  mentioned. 

Mary  Whitworth  was  married  to  John  Hodgson 
Wright  in  October,  1872.  In  September  1882 
certain  preference  stock  belonging  to  Mary  Whit- 
worth absolutely  was  settled  to  be  held  by  the  trustees 
of  the  settlement  of  the  24th  of  April,  1871,  upon  the 
trusts  of  that  settlement.  By  her  will,  made  in  1903, 
Mary  Wright,  after  appointing  executors  and  be- 
queathing legacies  and  an  annuity  of  £100,  devised 
and  bequeathed  her  real  estate  and  the  residue  of  her 
petsonu  estate,  and  all  real  and  personal  estate  over 
which  she  had  a  power  of  appointment  by  will, 
to  her  trustees  upon  trust  for  sale  and  conversion, 
and  after  payment  of  certain  expenses  and 
debts  and  the  annuity,  and  after  setting  aside  a 
fund  to  answer  the  annuity  the  trustees  were  to 
stand  possessed  of  the  residue  of  the  proceeds  of  sale 
and  also  of  the  fond  set  apart  to  answer  the  annuity, 
subject  to  the  same  annuity,  upon  trust  for  invest- 
ment and  upon  trust  as  to  £10,000,  part  thereof 
(ttiereinafter  called  "Francis  Whitworth  Wright 
Trust  Fund  ")  upon  the  trusts  thereinafter  mentioned. 
And  as  to  the  residue  of  the  moneys  and  the  fund  set 
apart  to  satisfy  the  annuity  of  £100  (thereinafter 
called  "my  residuary  trust  fund"),  upon  trust  for 
Francis  Whitworth  Wright  and  the  testatrix's 
daughters  Ethel  Wright,  Mary  Evelyn  Wright,  and 
Slda  Wright  in  equal  shares  as  tenants  in  common. 
And  as  to  the  Francis  Whitworth  Wright  Trust  Fund, 
vpon  trust  when  Francis  W.  Wright  should  attain 
twenty-one  years  to  pay  the  iocome  to  him  until  he 
attained  the  ag^  of  twenty-five  years,  and  then  to 
pay  the  income  to  him  during  his  life ;  and  after  his 
decease  upon  trust  for  his  diildren  who  beins  sons 
should  attain  the  age  of  twenty-one  years,  or  oeing 
daughters  shonid  attain  that  age  or  marry  under  that 
age,  in  equal  shares.    And  if  he  shonid  not  have  amy 


such  child  he  should  have  power  to  appoint  one- 
moiety  of  the  income  to  any  wife  surviving  him  for 
life,  and  subject  thereto  his  fund  was  to  be  held  upon 
trust  for  the  other  children  of  the  testatrix  in  equal 
shares,  the  shares  of  the  daughters  to  be  held  upon 
tbe  same  trusts  as  the  original  shares.  And  as  to  the 
Khare  of  Francis  W.  Wright  in  the  residuary  trust 
fund,  upon  trust  to  pay  the  same  to  him  on  hia 
attaifiing  the  age  of  twenty-five  years.  And  as  to 
the  shares  of  Ethel  Wright,  Mary  E.  Wright,  and 
Hilda  Wright  in  the  same  fund,  upon  trust  to  pay 
the  income  of  each  share  to  the  daughter  for  life  for 
her  separate  use  without  i>ower  of  anticipation,  and 
after  her  decease  to  bold  the  share  for  her  children, 
who  being  sons  should  attain  the  ag^  of  twenty-one 
years,  or  being  daughters  should  attain  that  age  or 
marry  tmder  that  age,  in  equal  shares.  And  in  oase 
any  of  the  daughters  should  not  have  auy  such  chil- 
dren, the  daughter  should  have  power  to  appoint  by 
will  after  her  decease  one  moiety  of  her  shue  to  any 
husband  surviving  for  his  life,  and  subject  thereto  the 
share  of  the  daughter  was  to  be  held  for  the  other 
children  of  the  testatrix  in  equal  shares,  the  shares 
of  the  daughters  to  be  held  upon  the  same  trusts  as 
their  original  shares. 

The  testatrix  died  in  August,  1905.  She  had  no 
power  of  appointment  except  that  vested  in  her  by 
the  will  of  John  Whitworth  and  the  settlements 
mentioned  above.  All  her  four  children  were  born 
before  the  20tii  of  September,  1882,  the  date  of  the 
last  settlement.  Only  one,  Mi^  Evelyn,  had  married, 
and  she  had  only  one  child,  the  defendant  Hilda  M. 
Wilson,  who  was  bom  in  1904. 

In  addition  to  the  property  settled  by  the  will  of 
John  Whitworth  and  the  indentures  of  settlement, 
Mary  Wright  had  at  her  death  imsettled  property  of 
considerable  amount. 

Various  questions  having  arisen  in  the  carrying 
out  of  the  trusts  of  the  wills  and  settlements, 
the  surviving  trustee  of  the  will  of  John  Whit- 
worth, and  two  of  the  trustees  of  the  will  of 
Miury  Wright,  and  the  surviving  trustee  of  tbe 
indentures  of  settlement — one  of  the  plaintifiis  being 
the  trustee  of  both  wills  and  also  one  of  the 
trustees  of  each  of  the  settlements — took  out  this 
summons  in  the  matters  of  the  estate  of  Mazy 
Wright,  the  will  of  John  Whitworth,  and  of  tiie 
settlements  of  1871,  asking  (amongst  other  things) 
whether  any  case  of  election  arose  as  against  the 
children  of  Mary  Wright  as  between  the  settled 
funds  ren>ectively  and  Ihe  residue  of  the  estate,  so  as 
to  make  it  necessary  for  such  duldren  respectivdy  to 
elect  whether  they  would  make  good  the  purported 
settlements  of  the  appointed  funds  respectively  out  of 
their  respective  shares  of  the  testatrix's  ertate,  or 
whether  they  would  retain  their  shares  in  the  estate 
and  give  up  the  appointed  funds,  or  vice  vend, 

Oatey,  for  the  tcnsteer. 

O.  P.  Walker,  tat  the  chUdren  of  Mary  Wright — 
The  appointments  to  the  children  of  F.  W.  Wririit, 
Ethel  Wright,  Mary  E.  Wright,  and  Hilda  Wnriit 
are  void  for  remoteness,  and  consequently  the  settted 
property  goes  as  in  default  of  appointment  to  tkoee 
persons  as  tbe  children  of  Mary  Wright  equally.  The 
property,  however,  which  belonged  to  the  testatrix, 
Marjr  Wright,  will  go  to  her  grandohildren  according 
to  Uie  terms  of  the  will.  No  case  of  election  arisM. 
To  put  the  persons  taking  in  default  of  appointment 
to  their  election  would  M  to  allow  the  rule  against 
perpetuities  to  be  evaded :  In  re  Oliv»'»  SetUement,  US 
W.  B.  216,  [1906]  1  Ch.  191 :  In  re  BtaV*  SetOememt, 
63  W.B.216,  [1905]  1  Ch256;  In  re  Eandeock't  ZVaste. 
23  L.  B.'  Ir.  34.    It  is  submitted  that  In  re  Bradihaw, 
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[1902]  1  Ch.  436,  50  W.  K.  Dig.  138,  wm  wrongly 
decided. 

Oilbart  Smith,  for  Hilda  M.  Wilson. — I  fubmit  that 
In  re  Bradthaw  was  rightly  decided,  and  that  the 
children  of  Mary  Wright  are  put  to  their  elec'ion 
either  to  settle  tbe  settled  property  which  they  take 
as  in  default  of  appointment  in  accordance  with  the 
purported  appointment  of  thn  testatrix,  or  to  make 
oompfn>ation  to  the  disappointed  appointees  out  of 
the  interests  in  the  testatrix's  own  property  given 
them  by  her  will.  The  case  falls  within  the  ordinary 
principles  upon  which  tbe  doctrine  of  election  is 
founded — ^namely,  that  the  testatrix  has  given  her 
own  property  to  douees  upon  the  implied  condition 
that  they  will  carry  out  her  wishes  with  regard  to  the 
settled  property.  The  rule  against  perpetuities  is  not 
infringed.  The  persons  taking  in  default  of  appoint- 
ment need  not  give  efifect  to  the  purported  appoint- 
ment unless  they  ohoose  to  do  so.  If,  however,  tbey 
do  so,  they  resettle  the  property  as  absolute  owners  of 
it,  just  as  is  constantly  done  where  real  estates  are 
settled  from  generation  to  generation  in  families. 
The  casA  of  Tompkym  v.  Blane,  28  Beav.  423.  which 
decided  in  a  case  of  the  same  kind  as  this  th«t  the 
parties  were  put  to  their  election,  was  not  cited  to 
the  learned  judges  who  decided  In  re  Olivtr't  Settle- 
ment and  In  re  Btah'a  SettUment. 

Car,  adv.  vult, 

BuoKLST,  J. — I  deferred  the  delivery  of  my  judg- 
ment in  this  case  out  of  respect  to  Eekewiuh,  J.,  in 
order  that  I  might  con>ider  with  deliberation  his 
judgment  in  in  re  Bradthaw,  and  look  iuto  the 
previous  authorities  upon  the  question.  Having  done 
so,  I  find  myself  imable  to  follow  tbe  learned  judge's 
decision.  I  agree  with  Farwell,  J. .  in  In  re  Oliver't 
StUUmmt  and  with  Warrington,  J  ,  in.  In  re  Btale't 
Settlement.  I  concur  in  the  reasoning  and  the  con  • 
elusions  of  Farwell ,  J„  in  In  re  Oliver's  Stttlement. 
Sy  her  will  Mary  Wright  exercised  powers  given  to 
her  by  the  settlements  of  the  11th  of  April,  1871,  and 
the  24th  •  f  April,  1871,  so  as  to  transgress  the  rule 
against  perpetuities.  As  regards  property  the  subject 
of  those  powers,  the  gift  to  Francis  W.  Wright  pay- 
able at  twenty-five  and  the  interetts  given  by  Mary 
Wright  to  her  grandchildren  are  gifts  in  breach  of 
the  rule  against  perpetuities,  and  are  void.  This 
follows  from  what  I  have  said.  There  remains  for 
argument  the  question  (supposing  that  under  these 
circumstances  the  question  arises)  wh^-ther  the  con- 
sequence of  the  gifts  being  void  is  that  the  fuuds  as 
to  which  the  gift  m  the  will  fails  go  a«  in  default  of 
appointment,  or  whether  the  prior  absolute  gift  in 
the  will  prevails.  I  reserved  this  question  for 
argument,  if  necessary.  Mary  Wrigbt  had  properties 
other  than  those  over  which  she  had  the  above- 
mentioned  powers — namely,  property  of  her  own,  and 
property  hers  by  way  of  power  under  the  settlement 
of  1882.  At  the  date  of  the  settlement  of  1882  all 
her  four  children  were  lives  in  being.  Ko  question 
of  perpetuity  arises  in  respect  of  these  two  classes  of 
property.  By  her  will  Miry  Wright  throws  all 
property,  both  that  which  was  hers  and  that  over 
which  she  bad  powers,  into  one  fund,  and  out  of  the 
proceeds  of  conversion  of  that  fund  directs  the  pay- 
ment of  her  funeral  and  testamentary  expenses  smd 
debts  and  an  annuity  of  £100  a  year  to  her  father-in- 
law,  Henry  Wright.  These  are  sifts  which  could  not 
come  out  of  the  property  over  which  she  had  a  power, 
•nd  I  think  must  be  taken  to  have  been  given  out  of 
the  property  which  was  hers.  She  then  gives  the 
residue  of  the  fund  and  the  amount  set  apart  to 
answer  the  annuity  upon  trusts  for  investment,  and 
the  trustees  are  to  stand  possessed  as  to  £10,000  upon 
certain  trusts  for  her  son  Francis,  and  as  to  the  residue 


upon  trust  for  Francis  and  his  three  sisters  in  equal 
shares  as  tenants  in  common,  with  certain  further 
provisions  for  settling  her  children's  shares.  As 
regards  some  part  of  the  property  these  trusts  are 
good,  and  as  regards  other  part  they  are  bad.  as 
infringing  the  rule  against  perpetuities  For 
determining  the  portion  of  the  fund  as  to  which  the 
trusts  are  valid  and  the  portion  as  to  which  the  trusts 
are  invalid,  I  think  that  a  rateable  proportion  must 
be  attributed  to  each  having  regard  to  the  values  of 
the  respective  properties,  and  that  this  applies  as 
much  to  the  £10,000  as  to  tho  residue-  There  is  no 
gift  of  £10,000  as  a  separate  legacy.  It  is  a  sum  to 
be  taken  out  of  the  general  fund,  aod  it  must  be 
taken  rateably  out  of  the  property  included  in  the 
settlements  of  1871  and  the  other  properties  according 
to  their  respective  values.  The  above,  I  think, 
furnishes  the  materials  for  answering  all  the  ques- 
tions in  the  summons  subject  to  the  question  upon 
which  I  said  that  I  would  hear  arguoient. 

I  shall  declare  to  the  etfect  that  the  trusts  as 
regards  the  gifts  to  Francis  W.  Wright  at  twenty-five 
and  to  the  grandchildren  of  Mary  Wright  are  in 
breach  of  the  rule  against  perpetuities  and  are  void, 
that  there  is  no  consequent  election,  and  that  as  to 
the  proportion  included  in  the  settlements  of  1871 
and  tbe  otber  properties  there  is  to  be  a  rateable 
proper 'ion  as  between  the  two,  and  that  the  trusts 
will  fail  or  succeed  as  regards  those  rateable  propor- 
tions. That  aipplies  to  the  £10,000  as  well  as  to  the 
retidue. 

Solicitors.  Walker  <fe  liowe,  for  Frederick  WcUker  & 
Son,  Halifax. 


„    .C^»°-PI,'-   ,  ]  March  29. 

Snmfen  Eady,  J.  / 

Fhilufs  v.  Bail,  (a.) 

Will  —  Conetruetion  —  Miecopying  —  Omiuion  in  will 
supplied  by  inference. 

Where  vpon  the  coniiruction  of  a  will  it  is  clear  that 
words  have  hten  omitted  from  the  will,  owing  to  its 
having  bten  miscopisd,  the  court  will  supply  the  necessary 
words,  where  it  can  be  inferrtd  from  other  parts  of  the 
will  what  the  testator  intended  should  be  inserted. 

Dictum  o/  Knight-Bruce,  L.J.,  in  Key  v.  Key,  4 
De  O.  M.  &  a.  73,  approved. 

Adjourned  summons. 

By  his  will,  dated  the  loth  of  March,  1855,  the 
testator  William  Rail  the  elder  thereby  gave  and 
devised  (subject  to  certain  annuities  or  rent-charges) 
certain  freehold  hereditaments  therein  mentioned  unto 
and  to  the  use  of  his  son  Samuel  James  Bail  and  his 
assigns  for  and  during  his  life,  with  remainder  to  his 
eons  and  daughters  in  tail,  as  therein  mentioned,  the 
two  last  limitations  being  expressed  as  follows  :  "  And 
in  case  there  shall  be  but  one  other  or  remaining 
daughter,  then  as  to  the  part  or  share  of  the  daughter 
or  daughters  so  failing  of  lawful  issue,  to  the  use  of 
such  only  remaining;  daughter  and  the  heirs  of  her 
body ;  and  in  cass  there  shall  be  but  one  daughter  of 
the  body  of  my  said  son  Samuel  James  Rail,  then  to 
the  lue  of  such  one  or  only  daughter  and  the  heirs  of 
her  body,  and  in  default  of  such  issue  to  the  tise  of 
my  own  right  heirs  for  ever." 

And  the  testator  thereby  gave  and  devised  (subject 
to  certain  annuities,  rent-charges,  and  legaciei)  certain 
freehold  hereditaments  therein  mentioned  unto  and  to 
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the  use  of  his  son  William  Rail  the  younger  and  his 
assigns  for  and  during  his  life,  with  remainder  to  hi« 
sons  and  daughters  in  tail,  as  therein  mentioned,  the 
last  two  limitations  being  expressed  as  follows :  "  And 
in  case  there  shall  be  but  one  other  or  remaining 
daughter,  then  as  to  the  part  or  share  of  the  daughter 
or  daughters  so  failing  of  lawful  issue  to  the  use  of 
ruch  only  remaining  daughter  and  the  heirs  of  her 
body,  and  in  case  there  shall  be  but  one  daughter  of 
the  body  of  my  said  son  William  Bail  to  the  use  of 
my  own  right  heirs  for  ever." 

There  then  followed  a  residuary  devise  and  bequest 
to  the  teptator's  sons,  the  said  Samuel  James  Rail  and 
William  Rail,  in  equal  shares  as  tenants  in  common, 
and  the  testttor  appointed  the  said  Samuel  Jamea 
Bail  and  William  Bail  the  executors  thereof. 
The  testator  died  on  the  7th  of  March,  1866. 
The  testator's  son  and  heir-at-law,  the  said  Samuel 
James  Rail,  died  on  the  fith  of  Ilarch,  1903,  without 
ever  having  been  married,  and  having  by  his  will, 
dated  the  ■23rd  of  February,  1899,  appointed  the 
plaintiffs  Thomas  Phillips  and  Ernest  Bollmore  the 
executors  and  trustees  thereof. 

The  testator's  son,  the  said  William  Bail  the 
younger,  died  on  the  2ud  of  December,  1904,  without 
ever  having  had  any  ohildren.  and  having  by  his  will, 
dated  the  30th  of  March,  1903,  appointed  his  wife, 
the  defendant  Mary  Caroline  Bail,  tae  sole  executrix 
thereof,  and  devised  all  his  real  and  personal  estate 
to  her  absolutely. 

The  devise  to  Samuel  Jtvata  Bail  and  his  isme  was 
in  the  ordinary  form,  but  in  the  devise  to  William 
Bail  tha  younger  and  bis  issue,  although  the  limita- 
tions were  obviously  intended  to  be  the  same,  mutatis 
mutandis,  as  in  the  devisa  to  Samuel  James  Bail  and 
his  issue,  there  was  a  gift  over  to  the  testator's  own 
right  heirs  in  case  there  should  be  but  one  daughter 
of  the  body  of  William  Bail  the  younger. 

Under  these  circumstances  an  originating  summons 
was  taken  out  by  the  said  Thomas  Phillips  and  Ernest 
Bullmore,  the  personal  representatives  of  the  said 
Samuel  James  Bail,  against  the  said  Mary  Ciroline 
Bail,  the  personal  representative  of  the  said  William 
Rail  the  younger,  for  the  determination  of  the  follow- 
ing questions :  (1)  That  it  may  be  determined  whether 
upon  the  true  construction  of  the  will  of  the  said 
William  Rail  the  elder,  the  real  estate  thereby  devised 
to  the  use  of  the  said  William  Rail  the  younger  for 
his  life  with  remainders  over  passed  on  the  death  of 
the  said  William  Rail  the  younger  without  his  ever 
having  had  issue  to  the  plaintiffs  as  claiming  through 
the  said  Samuel  James  Rail  as  heir-at-law  of  the  said 
William  Rail  the  elder,  or  whether  such  real  estate 
thereupon  passed  under  the  residuary  gift  contained 
in  the  said  will  of  the  said  William  Bail  the  elder. 

Macnaghlen,  K.C.,  and  Austen-Carlmell,  f>r  the 
plaintiffi. — The  point  is  whether  the  plaintiffs  take 
the  whole,  under  the  gift  to  the  testitor's  own  right 
heirs,  or  only  half  under  the  residuary  gift.  In  the 
gift  to  the  daughters  of  William  Bail  there  is  a  flip  ; 
it  is  not  intelligible,  and  it  ought  to  be  struck  out  or 
amended  by  inserting  the  same  words  a«  in  the  sift  to 
Samuel  James  R^.  In  the  devise  to  Samuel  James 
Bail  the  provisions  are  in  the  ordinary  form,  and  it  is 
peculiar  that  in  the  case  of  William  Kail,  the  testator 
should  break  off  ia  the  middle  of  the  devise.  There 
is  a  gift  to  an  onlv  daughter,  and  the  testator  oould 
not  have  intended  to  take  it  awav  three  linen  after  : 
Alibott  V.  Middletoa.  4  W.  R.  G9.  7  H.  L.  Cas.  68 ; 
Luxford  V.  Oheekf,  3  Lev.  125 ;  Ntinhurghv.  ffewburgh, 
Sngden's  Law  of  Property,  190,  206,  and  207 ;  Doe  v. 
Mieklem,  6  East  486.  Adopting  the  rule  laid  down 
by  the  House  of  Lords  in  Abbott  v.  Afiddleton,  there 
is  here  a  repugnance,  for  there  is  a  gift  to  an  only 


daughter  and  a  gift  over  if  he  leaves  an  only 
daughter.  Taking  the  will  as  a  whole,  the  testatw 
must  have  intended  to  give  the  property  to  one 
daughter  if  there  was  only  one,  and  if  there  were  no 
children  of  such  daughter,  then  to  the  testator's  own 
right  heirs  :  Mellor  v.  Daintree,  33  Ch.D.  198 ;  Sweeting 
V.  Vrideaux,  24  W.  B.  776,  2  Ch.  D.  413  ;  Kev  v.  Key. 
4  D.  M.  &  O.  73 ;  /«  re  Bed/em,  25  W.  E.  902.  6 
Ch.  D.  1 33.  In  cases  of  this  description  the  courts 
have  taken  into  consideration  that  the  will  is  obviously 
roiscopied :  In  re  Dayrell,  [1904]  2  Ch.  496.  In  the 
present  case  the  limitations  were  carefully  framed, 
but  there  are  several  miscopyings  showing  the  care- 
leesness  with  which  this  will  has  been  compared. 

Eve,  K.C,  and  Bomer.tor  the  defendant.— If  the 
will  is  read  as  it  stands  it  is  impossible  to  say  that  the 
event  has  not  happened  which  brings  into  effect 
the  remainder  to  the  testator's  own  right  heirs  :  Keg 
V.  Key,  4  D.  O.  M.  &  G.  73.  The  words  of  this  will 
are  capable  of  being  construed,  and  are  perfectly 
intelligplble,  and  a  strict  oonstraction  ought  to  put  on 
them.  It  wai  not  a  mere  copying  of  the  provisions 
of  the  limitations  to  Samuel ;  there  are  verbal  disumi- 
larities.  The  plaintiffs  are  asking  not  only  for  the 
addition  of  words,  but  also  for  the  exclusion  of  words. 
There  is  nothing  on  the  face  of  the  will  to  show  what 
the  testator  intended,  it  is  only  because  he  has  pre- 
viously used  somewhat  similar  words  in  the  devise  to 
Samuel  that  the  court  is  asked  to  insert  them,  in  the 
devise  to  William.  There  is  no  ambiguity  except 
when  you  look  at  the  previous  gift. 

SwiNFEN  Easy,  J.,  in  giving  judgmrnt,  s«id:  This 
will  is  a  conveyancer's  will,  and  it  is  obvious  that  ithas 
been  copied  in  a  blundering  manner.  Ia  the  earlier 
parts  of  the  will  the  words  used  ara  apt  to  effect  the 
purpose  desired.  When  it  came  to  be  copied  for 
execution  it  was  miscopied.  [His  lordship  then  read 
the  two  last  limitations  in  the  devise  to  Samuel  and 
the  ultimate  limitatioos  in  the  devise  to  William,  as 
above  set  forth.] 

When  a  gift  is  vested  the  court  does  not  divest  it, 
unless  there  are  very  dear  words.  On  reading  the 
whole  will,  it  appears  that  the  intention  of  the 
testator  was,  after  the  gift  of  an  estate  tail  to  his 
son,  and  in  default  of  issue  of  any  daughter  of  the 
latter,  to  give  a  remainder  to  his  own  right  heirs.  It 
is  a  remainder  after  the  determination  of  all  previous 
estates.  It  is  not  a  remainder  over  if  there  is  one 
daughter.  If  you  look  at  the  devise  to  Samuel,  it  is 
not  difficult  to  see  what  hts  happened.  It  is  manifest 
that  the  copyist  has  left  out  a  line  in  copying. 
Beading  the  will  as  a  whole,  and  giving  effect  to  the 
testator's  intention  as  expressed  in  the  will,  the 
remainder  is  to  the  right  heirs  of  the  testator  in 
default  of  the  previous  estates  tail. 

As  Knight-Bruce,  L. J.,  says  in  Key  r.  Key :  "  In 
c  ''mmon  with  all  men,  I  must  acknowledge  that  there 
are  many  cases  upon  the  oonstraction  of  documents 
in  which  the  spirit  is  strong  enough  to  overcome  the 
letter  ;  cases  in  which  it  is  impossible  for  a  reason- 
able being,  upon  a  careful  perusal  of  an  instrument, 
not  to  be  satisfied  from  its  contents  that  a  literal,  a 
strict,  or  an  ordinary  interpretation  given  to  par- 
ticular passages  would  disapp-^int  and  defeat  the 
intention  with  which  the  instrument,  read  as  a  whole, 
persutdes  and  convinces  him  that  it  was  framed.  A 
man  so  convinced  is  aothoriz^d  and  bound  to  con- 
strue the  writing  accordingly." 

This  passage  is  applicable  to  the  present  case,  as  is 
also  the  case  of  Abbott  v.  Middleton,  and  the  jndg- 
ment  of  Joyce,  J.,  in  /n  re  Dayrell. 

I  declare  that  the  will  confers  a  remainder  in  fee 

simple  on  the  right  heirs  of  the  testator  on  the  failnre 

V  of  the  estates  previously  given,  therefore  the  plaintiffs. 
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as  the  devisees  of  Samuel,  are  now  entitled.    No  order 
as  to  costs. 

Solicitors,  Boblint,  Billing,  <t  Co  ,  for  BuUmore, 
Falmouth ;  Bawle,  JohntUme,  cfe  Co.,  for  Jmkin», 
Penryn. 


K.  B.  Dir.  ) 

(Lord  AWerstone,   L.C.J. ,    and  [  Dec.  20,  21. 

Lawrance  and  Bidley,  JJ.)      j 

Boyle  v.  Sioth.  (a.) 

Lieenting  law — Sale  of  leer — Sale  of  heer  in  unlicensed 
place — Liability  of  nuuter  for  illegal  act  of  servant — 
Licensing  Act,  1872  (36  <fe  36  Viet.  e.  94). 

The  respondent,  ivho  held  an  off-licence  for  the  sale  of 
beer  at  his  brewery  premises,  employed  a  drayman  to 
deliver  beer.  The  drayman  hcul  no  authority  to  sell  beer, 
but  only  to  deliver  it,  and  he  had  been  expressly  forbidden 
to  sell  beer.  The  drayman,  however,  sold  and  delivered 
beer  in  the  street  contrary  to  the  above  orders. 

Held,  that  tlie  respondent  toas  not  liable  to  be  convicted 
under  section  3  of  the  Licensing  Act,  1872,  for  selling  by 
retail  intoxicating  liquor  at  a  place  where  he  was  not 
authorized  to  do  so,  as  the  drayman  had  no  authority  at 
all  to  Mil  beer. 

Case  stated  under  the  Summary  Jurisdiction  Acts 
by  a  metropolitan  police  magistrate. 

Five  summonses  were  isined  against  the  respondent 
upon  an  information  by  the  appellant  for  unlawfully, 
upon  five  different  days,  sellins  beer  at  a  place  where 
he  was  not  authorized  by  his  licence  to  sell  the  same, 
contrary  to  section  3  of  the  Licensing  Act,  1872. 

All  the  summonses  were  heard  together,  and  at  the 
bearing  the  following  facts  were  admitted  and  proved  : 
A  licence  bad  been  granted  to  the  respondent 
authorizing  him  to  sell  beer  by  retail  for  consump- 
tion off  the  premises  of  the  Soutiiwark  Park  Brewery, 
under  which  licence  he  was  entitled  to  sell  beer  by  retail 
at  those  premises  only.  Upon  each  of  the  five  days 
mentioned  in  the  summonses  the  respondent's  dray- 
man, Deeth,  was  in  a  street  in  charge  of  a  van  belonging 
to  the  respondent  containing  crates  of  bottled  beer 
from  the  brewery,  and  upon  each  of  those  days  Deeth 
■old  and  delivered  in  the  street  out  of  the  crates  beer 
by  retail  to  two  persons,  who  had  not  ordered  any 
beer  from  the  said  brewery,  whose  names  in  no  way 
appeared  as  customers  or  otherwise  in  the  books  of 
the  brewery,  who  were  strangers  to  Deeth,  and  who 
there  and  then  in  the  street  paid  Deeth  for  the  beer. 
The  respondent  had  given  orders  to  all  his  draymen 
not  to  deliver  beer  unless  an  order  for  the  beer  had 
been  previously  given  at  the  brewery,  and  he  took 
every  care  to  prevent  any  beer  being  sent  out  which 
had  not  been  so  ordered.  A  notice  was  posted  in  the 
respondent's  office,  where  all  the  employees  oould  see 
it,  to  the  following  effect : 

"Important  Notice.  —  Draymen  are  especially 
cautioned  not  to  deliver  to  any  person  or  persons 
unless  the  orders  for  same  have  been  previously 
given  by  customers  or  sent  or  taken  to  the  brewery. 
To  deliver  beer  unless  an  order  is  ficst  given  as  above 
is  illegal." 

Each  drayman  was  required  to  keep  a  book  for  his 
own  use  upon  his  round  contuning  the  names  of  the 
customers  on  his  round.  A  notice  was  posted  up  at 
the  brewery  as  follows  :  "  Notice  to  draymen,— Bale 
of  beer  to  private  customers. — Every  drajman  mast 
keep  a  book  for  each  day's  delivery,  having  the  name, 
number  of  house,  street  or  road,  where  any  beer  is 
delivered  or  about  to  be  delivered,  and  the  book  must 


(a.)  Beported  by  Alan  Hoqo,  Esq.,  Barrister-at- 
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be  produced  immediately  when  stopped  and  asked 
for  by  any  excise  officer.  All  draymen  must  strictly 
carry  out  this  order."  A  book  was  kept  at  the 
brewery  shewing  exactly  the  beer  sent  out,  and  the 
particular  customers  to  whom  the  beer  was  to  be 
delivered  in  accordance  with  the  orders  received.  A 
special  clerk  checked  the  load  on  the  dray  before  it 
went  out.  The  beer  was  sold  almost  entirely  for  cash 
on  delivery  by  the  drayman,  who  was  authorized 
to  receive  cash  on  delivery,  and  was  required 
at  the  end  of  each  day  to  bring  back  to  the 
brewery  all  beer  undelivered '  by  him,  and  a 
proper  amount  of  money  for  tiie  beer  which 
lie  had  delivered  during  the  day,  so  that  the 
amount  of  beer  and  money  brought  back  should  tally 
with  the  amount  and  value  of  beer  booked  out. 
Occasionally  customers,  when  called  upon  by  the 
drayman  for  the  purpose  of  delivering  beer  to  them, 
were  found  by  him  to  have  left  the  address  at  which 
he  had  previously  delivered  beer,  so  that  out  of  the 
load  of  beer  taken  out  from  the  brewery  the  drayman 
would  from  time  to  time  have  some  beer  in  his  van 
which  he  had  been  unable  to  deliver.  It  was  the 
duty  of  the  drayman  in  those  circumstances  to  bring 
back  such  beer  to  the  brewery,  and  to  strike  out  from 
his  round-book  the  name  of  the  customer  for  whom  it 
had  been  intended. 

The  mag^trate  dismissed  the  summons  npon  the 
ground  that  the  respondent  was  not  responsible  for 
the  acts  of  the  draymau  Deeth. 

It  appeared  from  the  case  that,  after  the  summonses 
against  the  respondent  had  been  dismissed,  summonses 
were  issued  against  Deeth,  charging  him  with  offences 
under  section  3  of  the  Licensing  Act,  1872,  and  he 
was  convicted  and  fined. 

The  question  for  the  opinion  o(  the  court  was 
whether,  upon  the  above  facts,  the  decision  of  the 
magistrate  was  correct  in  point  of  law. 

By  section  3  of  the  Liopnaing  Act,  1872  (35  &  36 
Vict.  c.  94),  "  no  person  shall  sell  or  expose  for  sale 
by  retail  any  intoxicating  liquor  without  being  duly 
licensed  to  sell  the  same  or  at  any  place  where  he  is 
not  authorized  by  bis  liceace  to  sell  the  same.  Any 
person  s  lling  or  exposing  for  sale  by  retail  any 
intoxicating  liquor  wliich  he  is  not  licensed  to  sell  by 
retail,  or  selling  or  exposing  for  sale  any  intoxicating 
liquor  at  any  place  where  he  is  not  authorized  by  his 
licence  shaU  be  subject   to  the  following  penalties 

Danckwerts,  K.C.,  for  the  appellant. — The  master  is 
here  responsible  for  the  act  of  his  servant.  This  was 
not  a  casual  act,  but  the  beer  wat  sold  by  the  servant 
in  the  course  of  his  employment  for  his  mwter. 

Counsel  cited  Williamwny.  i\/brr/»,  [1899]  1  Q.  B.  7  ; 
Dyerv.  Munday,  43  W.  R.  440.  [1895]  1  Q  B.  742 ;  and 
Bird  y.  Eoans,  21  Q.  B.  D.  249. 

H.  C.  Biron,  for  the  respondent. — ^The  respondent 
here,  as  the  magistrate  finds,  took  every  precaution 
to  prevent  the  improper  sale  of  beer,  and  he  is  not 
responsible  for  the  illegal  sale  The  drayman's  duty 
was  not  to  sell  beer,  but  to  deliver  it,  and  therefore  his 
illegal  act  was  not  within  the  scope  of  his  employ- 
ment. 

He  cited  Newman  y.  Jones,  17  Q.  B.  D.  132,  134 
W.  B.  Dig.  105, 

Danckwerts,  K.C.,  replied. 

Lord  Alvebstone,  L.C.J.— This  is  a  case  stated  by 
a  police  magistrate  upon  a  prosecution  for  selling  beer 
contrary  to  the  provisions  of  section  3  of  the  Licensing 
Act,  1872,  on  five  separate  days  in  a  certain  street. 
The  only  question  before  us  is  in  respect  of  those 
sales  to  persons  in  the  street.  It  raises  a  question, 
in  my  opinion,  not  entirely  covered  by  any  of  the 
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BUthorities  wHoh  huve  been  cited.     There  is  a  group 
of   sections  in  tlie  Act  of  1872,  undtT  tlie  heading 
"Offences  Agaiost  Tublic   Order."   aectioiis    I'i-lS. 
under  which  it  has  been  decided  that  a  liceasee  is 
liable  to  a  penalty,  in  one  case  for  the  cottduct  of  a 
servant    in  charge   of    the    jiremises  in    permitfing 
gammg  (llmal  v.  Erant,  21  Q.  B.  D.  2i9.  diatinguiah- 
ing   Si,mfrs(t  \.  Hart,   12  Q.  B  D.  3G0) ;   in  auijther 
(or  an  illegal    sale   of    beer    by  bia   servant  witbio 
the     general     scope     of     his     employment    though 
ooatrary    to    the    licensee's    express    orders :    Cum- 
mimoniri    af    Police    y,    I'artmitn,    [1896]    1    Q.    B. 
655.      I   nj*y  refer  also  by  way  of  illustration  to 
Emary  v.   NiiUoth,   [1903]   2    K,    B.    2(i4._  where  it 
•was  held  that  a  liceuaee  who  was  him?elt  in  charge 
of  the  premises  at  the  time  was  not  liable  for  an 
illegal   sale  to  n  child  by  his  servant  agdcst  the 
licensee's  expreis  orders.     It  has  been  urged  upon  us 
on  behalf  of  the  appellant  that  WilHamtnn  v.  NarrU 
decided  that  !i  servant  could  not  be  prosecuted  for  a 
sale  contrary  to  Ihe  provisions  of  section  :i,  and  that  it 
followed  that  the  raaeter  must  be  liable  ;  but  in  that 
case  the  only  decision  was  that  a  sale  by  a  servant  b  f 
his  iiiaatcr'a  order  was  not  a  sale  by  the  master  hini- 
aelf  within  section   it.      In  my  opinion  if  a  servant 
having  no  authority  to  sell  at  sll,  choosea  to  make  a 
sale,   he,  not  bsing  a  licensed  person,   is  liable  to 
penalties  under  section  3.    The  question  we  have  to 
decide   is  whether  the  respondent  is  liable  for  the 
conduct    of     his     drayman.       In    my    opinion    the 
magistrate  has  taken  a  correct    tIbw  of    the  law, 
and    the    respondent   is  not    Uablo,     It    cannot,  I 
think,  be  contendel  that  he    is  liable   because  the 
drayman  whom    he  has    lent    out    to    only  deliver 
beer  to  customers  tells  beer  coutrary  to  his  orders. 
This  is  not   a  case  of    delegated   authority  within 
the  class  of  cases  of  which  Botid  v.  L'vaita  and  Ci>m- 
mis3iontr  of  Puike  v.  Cartmaii    are  examples,      The 
business  must  be  carried  on  in  this  way,  tor  it  cannot 
be  contended  that  the  respondent  ought  to  go  out 
and  deliver  all  the  beer  himaalf.     It  seems  to  me,  thn 
fact  being  that  the  drayman  had  no  authority  at  all 
to  do  that  which  he  did,  and  was  expressly  forbidden 
to  do  it,  there  was  not  a  sale  by  the  niaater  contrary 
to  section  S.    The  appeal  mnat  therefore  bs  dismissed. 
Lawr.vncb,  J,— I   am  of  the  same  riptnion.     The 
duties    of    the    drayman    was    to    deliver    beer    to 
customers  who  had  ordered  it,  and  if  for  any  resson 
he  could  not  deliver,  then  to  bring  it  back  to  the 
brewery,  and  he  had  express  orders  not  to  deliver 
bt'er  to  anybody  else,     tt  is  quite  true   tbat  if  the 
drayman  wai  acting  within  the  general  scope  of  his 
employment  in  selling  beer  it  would  be  no  answer  for 
the  masIiT  to  say  he  hid  exprrtaly  forbiilden  him  to 
do  so.     In  the  present  case,  however,   the  drayman 
was  employed  only  to  deliver  beer  and  not  to  sell 
beer,  and  therefore  ttie  respondent  cannot  be  made 
liable  for  what  bia  seivant  did. 
RilJl.BT,  J.,  concurred. 

Solicitors  for  the  appellant,  Maillandi,  Peekham^  it 
Co. 

Sotioitore  for  the  respondent,  Sktwu-Cvx,  Nath,  it- 
Co. 


K.  B.  Div. 


Dec,  20, 


(Lord  Al  vera  ton  <■,  L.C.J. .  and  ' 
Lawranoe  and  Kiilley,  JJ.]      ) 

LowERY  i'.  Hallabu.  (a.) 
AiMifratiitii—Fooii  and  drugi—SumpIe—nMaion  into 

ifl.)  Reported  by  Alan   IIogo,   Esq.,   Oarristar- 
at-Law. 


three  jxerU—S'th  of  Food  and  Drugs  Att,  1875  (38 
.D  39  I'iet.  f.  63). 

When  (in  artltte  it  jntrchaieA  for  aaalffiit  under  Ihe 
Sttit  of  Food  and  Drtii/i  Act,  1875,  each  nf  the  three  parU 
into  wliirh  it  is  diridfl  purtuiiiil  to  tection  li  of  iJte  Att 
mil  it, be  injficient  /ur  the  par/iott  of  aiutlyth. 
Caae  slatf  d  by  juat'ces  of  Cheshire. 
At  a  petty  sessions  held  at  Birkenhead  an  infi-r- 
m»tion  preferred  by  the  respondent  against  the 
appellant  under  the  Sale  of  Food!  and  Drug*  Act*. 
1H7J  and  1S99,  chiirging  that  the  appellant  on  the 
1  Itb  of  November,  1904,  at  Hoylako,  by  James  Barry. 
her  servant,  unlawftdly  sold  to  the  respondent  • 
certain  article  of  food— to  vrit,  brandy— which  wm 
iidulterated  with  spirit  not  deriv.^d  from  the  grap«. 
and  which  was  not  of  the  nature,  substance,  and 
quality  i>f  the  article  demanded  by  the  purcliAcer, 
was  heard  and  determined  by  the  jitsticM,  and  th* 
appellant  was  ordwed  to  pay  a  flue. 

On  the  11th  otNovember,  lOQi,  the  respondent  pnr- 
chiised  from  the  aiipellant's  firm  h  Jf  a  pint  of  brandy. 
Tiie  reapoTideiit  divided  the  hrundy  into  three  p«rt« 
as  rf  quired  by  section  H  »f  the  Act,  and  deUvereO  »o<e 
of  the  parts  to  the  appellant.  He  sent  auotlur  p»tt 
to  the  public  analyst,  and  retained  the  third  piirt, 
which  was  afterwards  sett  t)  the  Oo^'uruoiint 
laboratory.  The  part  aent  to  the  pubUc  analyst 
weighed  five  ounces,  the  part  retained  by  the 
respondent  about  three  omices,  and  the  pari  delivered 
to  the  appellant  about  two  and  a-half  oitaooa. 

The  public  analyst  analyzed  the  part  sent  to  him 
and  gave  a  certificate  stating  that  the  sample  wai 
adultorati^d  with   proof   spirit   derived   from   torn* 
source  other  than  the  grape.     For  the  appellant  an 
analytical  chemist  wrj  called,  who  stated  tbat  tiM 
part  given  to  the  appellant  had  been  sent  to  hiw  ftr 
onolysis.  but  tbat  he  had  refused  to  analyine  it  u  it 
cnntiiiued  less  than  three  cuncea.     On  behalf  of  fla 
reapoudent  the  public  analyst  stated  that  he  could  not 
make  a  complete  analyaia  with  less  than  five   aanat. 
For  the  appallant  it  was  contended  that  the  iwiqiU 
ought  to  have  been  dirided  into  three  equal  partt.  and 
as  that  had  not  been  done  there  had  been  no  compli- 
ancB  with  section  H  of  the  Act. 

The  justices  held  that  the  section  had  been  sofli- 
ciently  complied  with  and  overrided  the  objection. 
The  question  (among  others)  for  the  opinion  of  the 
court  was,  whether  the  conviction  was  wrong  npon 
the  ground  that  the  sample  of  briudy  wa»  divided 
into  thiee  unequal  parts  as  above  stated. 

PUk/ord,  K.C.  [Viithhert  Smith  with  him),  for  the 
appellant.  —  Section  H  was  not  properly  complied 
wirh.  and  the  conviction  is  therefore  wrong.  The 
sample  must,  under  section  1-i,  be  divided  into  ttir*e 
equal  parts,  or  at  any  rate  each  part  ought  to  b* 
autticieut  for  the  purpose  of  anftlysia. 

He  cited  Banuit  v.  Chii'p.  3  Ex.  D,  176.  20  W.  B. 
085  ;  MoMon  v.  Coiodary,  [SSOO]  2  U  B.  419.  4S  W.  B. 
Dig.  8 ;  Smith  v.  Savage.  53  W.  E.  477  [1903]  S  K.  a 
88. 

Banket,  K.C.  {LftUn  SdM  with  him),  for  the  respond- 
eut,— It  may  ofc^n  be  impossible  to  divide  the  article 
into  three  equ*l  parts  or  inro  three  parts  each  of 
which  is  sufficient  for  analyaii.  That  ia  not  the  right 
coostruttion  of  aeotiou  U.  The  question  is  one  for  the 
justices,  and  they  may  refuse  to  convict  if  they  are 
satif-tied  that  the  divided  pans  are  ininffii'-nt  for 
analysis,  There  is  no  such  finding  Jn  the  preeent  caae. 
Lord  AltebstokE,  L.C.J.— This  ia  an  important 
ease.  In  my  epinion  the  provisions  of  this  Act  would 
be  impfured  if  we  tor  k  the  view  contended  for  by  th» 
rcapoudfnt.  Here  half-a-pintof  brandy  waa  pnrchaaed 
from  the  appellant  by  the  respondeat,  who  divided  it 


"Vol.    LIV.*  [Joly7,1906.] 


THE   WEEKLY    REPORTER. 


521 


LowKBT  V.  Hallabd. — Paquin  (Limited)  v.  Bxavolxrk. 


SlOH  CiOUBT. 


HOUSX  OF  LOBDS. 


into  three  parts — ^five  onnoes  were  tent  to  the  public 
analyst ;  three  onnces  were  retained  for  oomparigon ; 
and  about  two  but  less  than  two  and  a-half  were  given 
to  th.e  seller.     The  main  point  is  whether  each  of  the 
three  parts  into  which  the  sample  is  divided  must  be 
sufficient  to  enable   what  has  been  called,  1  think 
correctly,  a  checking  analysis   to    be   mnde.     Now, 
section  14  of  the  Act  of  1875  provides  that  the  person 
purchasing  any  article   with  the  intention  of   sub- 
mittiiig  the  same  to  analysis  shall  notify  to  the  seller 
his  intention  to  have  the  same  analyzed  by  the  public 
analyst  and  that  notification  has  been  held  to  be  in 
the  strictest  sense  a  condition  precedent  to  the  right 
to    institute  a  prosecution.      Then  the  section  says 
that  the  purchaser  shall  divide  the  article  into  three 
parts,  each  part  to  be  marked  and  sealed  or  fastened  up, 
and  shall,  if  required  to  do  so,  deliver  one  part  to  the 
seller,  and shallretain  one  part  for  future  comparison, 
and  shall  submit  the  third  part,  if  he  deems  it  right  to 
have  it  analyzed,  to  the  public  analyst.  It  is  contended 
for  the  respondent  that  it  is  not  a  condition  precedent 
that  the  other  two  parts  should  be  of  equal  value 
for  the  purpose  of   analysis  as  that  which  is  sub- 
nxitted  to  the  public  analyst.    In  my  opinion  the 
provisions  of  section  14  are  conclusive  ag^ainst  that 
contention,  and  I  think  that  even  a  superficial  con- 
sideration of  those  provisions  is  sufficient  to  show  that 
each  of  the  three  parts  must  at  least  afford  substan- 
tially the  same  facilities  for  analysis.     I  do  not,  of 
oonrse,  mean  that  they  must  be  all  mathematically 
equal,  but  in  my  judgment  there  is  no  good  ground 
for  the  argument  that  the  section  is  satisfied  if  the 
part    which  is  submitted  to  the  public  analyst  for 
the  purpose  of  founding  a  prosecution  alone  affords 
sniHcient    facilities    for    analysis.      The  subseqneot 
provisions  of  the  Act  confirm  me  in  that  view.    Sec- 
tion 20  provides  that  when  the  public  analyst  has 
analyzed  the  portion  which  has  beeu  sent  to  hun,  and 
has  given  his  certificate,  from  which  it  may  appear 
that  an  offence  has  been  committed,  the  person  caus- 
ing the  analysis  to  be  made  may  take  proceedings. 
Then  section  21  says  that  at  the  hearing  the  part 
retained  by  the  purchaser  shall  be   produced,  and 
section  22  as  amended  by  section  21  of  the  Act  of 
1899  provides  that  the  justices  before  whom  the  com- 
plaint is  made  shall,  at  the  request  of  either  party,  or 
without  such  request,  if  they  think   fit,  cause  the 
article — that  is,  the  portion  retained  by  the  purchaser, 
and  produced  in  court,  to  be  sent  for  analysis  to  the 
CommisBionersof  Inland  Revenue.  Either  party,  tiiere- 
fore,  has  an  absolute  right  to  have  tb«t  analysis.    Then 
we  must  consider  the  third  portion,  which,  if  r-  quired,  is 
to  be  delivered  to  the  seller.  It  would  be  little  less  than 
a  farce  if  that  part  were  not  sufficient  for  the  purpose 
of  analysis  on  the  part  of  the  seller.    The  whole 
scheme  of  the  Act  therefore  seems  to  show  that  the 
sufficiency  for  the  purposes  of  analysis  of  these  two 
portions  which  are  retained  is  a  condition  precedent 
to  the  prosecution  of  the  proceedings.      One  good 
reason  why  this  should  be  so  is  that,  under  section  21, 
the  justices  may  act  upon  the  production  of  the  certi- 
ficate of  the    public  analyst    without  any    further 
evidence.    It  is  therefore  most  important  that  there 
should  be  a  proper  opportunity  of  checking  or  correct- 
ing any  analysis  made  by  the  public  analyst.     I  have 
therefore  come  to  the  conclusion,  not  that  the  three 
parts  into  which  the  article  is  divided  must  be  mathe- 
matically equal  or  identical  in  every  respect,  but  that 
each  part  must  at  least  be  sufficient  for  the  subsequent 
purposes  contemplated  by  the  statate — that  is,  for 
analysis  br  a  Qovemment  analyst  or  by  an  analyst  on 
behalf  of  the  seller. 

It  is  really  not  disputed  in  this  case  that  two  of 
the  parts  did  not  fulfil  that  purpose ;  the  part  given 
to  Uie  seller  and  the  part  retained  for  comparison 


were  not  sufficient  for  the  purpose  of  analysis.  I 
entertain  no  doubt  that  in  order  to  found  a  prosecu- 
tion the  person  purchasing  an  article  with  a  view  to 
analysis  must  so  divide  the  article  that  each  of  the 
three  parts  may  be  sufficient  for  analysis.  If  the  con- 
trary were  held,  the  Act  would  in  my  opinion  be  open 
to  grave  objection.  It  seems  clear  from  the  state- 
ment of  the  case  that  the  justices  came  to  the  con- 
clusion that  it  was  not  necessary  that  the  other 
two  parts  should  fulfil  the  same  conditions  as  the  part 
sent  to  the  public  analyst,  and  that  being  so  the  con- 
viction ought  not  to  stand.  With  reg^d  to  the  sugges- 
tion made  by  counsel  for  the  prosecution,  that  there 
ma^  be  cases  in  which  it  is  impossible  to  divide  the 
article  into  three  sufficient  parts,  I  can  only  say  that  I 
have  heard  very  many  of  these  cases,  and  have  nevei 
heard  that  suggestion  made  before,  and  that  if  that 
be  so,  it  is  a  matter  for  the  Legislature  to  deal  with. 
I  am  of  opinion,  therefore,  that  this  conviction  must 
be  quashed. 

Lawbaitce  and  Ridley,  JJ.,  concurred. 

Solicitors   for   the  appellant,   A.  B.    Banders,   for 
Thompson,  Hughes,  &  Mathiion,  Birkenhead. 

Solidtors  for  the  respondent,  Pritchard,  EngUfitld, 
&  Co.,  for  Holden  &  Cotton,  Birkenhead. 


March! 


I^oudf  of  Eoclis. 

From  C.  A.  \ 
(England),    j 

FAQum  (LniiTED)  v.  Beauolebk.  (o.) 

Married  woman — Purchase  of  goods — Lialnlity — "  Con- 
tract otherwise  than  as  agent" — Married  Women's 
Property  Ad,  1893  (56  &  67  Vid.  c  63),  ».  1. 

In  order  that  a  contract  entered  into  by  a  married 
u/oman  may  hind  her  separate  property  under  the 
Married  Women's  Property  Act,  1893,  it  must  affirma- 
tively be  shoion  that  she  entered  into  the  contract  otherwise 
than  as  agent. 

In  1903  a  married  tvoman,  while  living  with  her 
husband,  bought  from  a  tradesman  certain  articles  of 
dress  suitable  to  her  position  and  with  the  consent  of  her 
husband.  She  had  made  previotu  purchases  and  paid 
for  them  with  her  otvn  cheques,  and  on  the  occasion  in 
question  was  debited  with  the  amount  charged  as 
"  Mrs.  H.,"  but  was  without  any  separate  properly  of 
her  own. 

Held  (Lords  Robertson  and  Atkinson  dissenting), 
that  there  was  no  etndence  that  she  contracted  "  otherwise 
than  as  agent "  within  the  meaning  of  section  1  of  the 
Married  Women's  Property  Act,  1893,  and  therefore 
that  she  was  not  liable. 

Decision  of  the  Court  of  Appeal  affirmed. 

Appeal    from  an  order  of  the  Court  of  Appeal 

iOoilins,    M.B.,    and    Mathew    and    Cozens-Hardy, 
j.JJ.),     which     had     reversed     a     judgment     of 
Lawrance,  J. 
The  facts  are  given  in  the  judgments. 

B.  Isaacs,  K.C.,  M.  Lush.  E.G.,  and  A.  W.  Oroser. 
for  the  appellants. — The  respondent  must  prove 
affirmatively  that  the  appellants  knew  that  she  was  a 
married  woman  and  looked  to  her  husband  for  pay- 
ment: Married  Women's  Property  Acts,  1882  and 
1893  (45  &  46  Vict,  c  76  and  66  &  67  Vict  o.  63). 
The  decisions  upon  the  earlier  Act  were  Palliser  v. 

(a.)  Reported  by  C.  H.  Orapton,  Esq.,  Barrister- 
at-Law, 
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F^aniir  (LiMrrED)  v.  Bxauolbbk. 


Hotira  ot  Lords. 


Onmev,  33  W.  E.  780,  19  Q.  B.  D.  510  ;  StogiLn  r. 
Lte.  39  W.  R.  467,  [1891]  1  Q.  B.  6G1 ;  ana  Scott  v. 
Morlfi/,  36  W.  R.  fi",  20  Q.  B.  D.  120.  The  Act  of 
1893  ihiftB  tlie  onaa  of  proof  on  to  the  married 
woman  to  «ho  w  that  ahe  was  cootraotiDg  as  agent,  and 
here  there  is  no  evideiice. 

Jkhenham  V.  Mellon,  29  W.  B.  141,  6  App.  Cag.  24, 
was  referred  to. 

Eldon  Bitnkfs,  K,C.,  and  Norman  Craig,  for  the 
respondent. — The  appellanta  bare  failed  to  show  that 
the  re^ondent  wm  contracting  "  otherwise  than  as 
an  agent "  within  the  Act  of  1893  :  see  Jmvalury  v. 
Newbold,  20  L.  J.  Bxoh.  247  ;  Mnrd  t.  Wettmorland, 
52  W.E.  3.^t3,  [1S04]  A.  C.  11. 

Itaacs,  K.C,  replied. 

Lord  LoBKBtms,  L.C. — This  is  aa  action  broaght 
by  a  flrm  of  dressmakers  against  a  lady,  who  at  all 
mAterial  timea  was  a  married  woman  living  with  her 
husbaikd,  to  recover  the  price  of  lertaiu  articles  of 
drcM.  The  articles  were  ordered  in  the  months  of 
April,  May,  and  June  of  1903,  When  th^i^  dealings 
commenced  nothing  was  said  on  either  stde  to  indicate 
upon  whose  credit  they  were  to  be  supplied,  whether 
that  of  the  husband  or  of  the  wife.  The  plaintiffs 
debited  the  lady  in  the  name  of  Mrs.  E.  Holden, 
evidently  a  mistake  for  Mrs.  Y.  Holden,  and  were  paid 
by  her  cheque  for  such  goods  as  were  paid  for.  They 
have  never  claimed  against  the  husband.  It  is  their 
oastom  to  debit  the  lady  who  gives  an  order  and 
to  ask  no  questions.  They  are  entitled  to  carry 
on  their  business  in  this  way,  but  if  they 
do  BD  they  must  take  their  chance  of  tbe  status 
of  those  with  whom  they  deal,  and  of  the  conse- 
quences which  the  law  afftxea  to  that  status.  It  will 
be  convenient  to  state  first  what  I  understand  to  be 
the  law  applicable  to  the  present  sase.  At  common 
law  the  general  rule,  with  exceptions  not  material  for 
the  present  purpose,  is  that  a  married  woman  is 
incapable  of  contracting  on  her  oivn  account  and 
cannot  be  sued  alone.  But  she  might  contraot  as 
agent  for  her  husband.  In  equity  a  married  womsm 
possessed  at  the  time  of  separate  estate  not  subject  to 
restraint  against  anticipation  (I  will  call  it  frt^e 
separate  estate]  could  make  ciintracts  enforceable 
against  her  separate  estate,  but  not  enforceable 
against  herself  personalty.  Such  being  the  state  of 
law  and  equity,  it  is  manifest  that  the  present 
plaintiffs  could  not,  apart  from  statute,  have  sued 
the  defendant  at  law  at  all  because  she  was  a 
married  woman.  Nor  could  they  have  sued  her  in 
equity  because,  in  t'ict,  she  had  no  separate  estate. 
It  was  not  argued  that  she  had,  and  it  could  not 
have  been  argued,  because  all  the  evidence  is  that 
she  had  none.  Accordingly,  in  order  to  succeed, 
the  plaintiffs  must  rest  their  case  upon  statute. 
There  are  two  Acts  of  Parhament  which  have  been 
relied  upon,  Oue  of  them  is  the  Married  Women's 
Propeity  Act  of  1882.  A  portion  of  that  Act  has 
been  repealed,  but  section  I,  sub -section  2,  remains, 
and  undier  it  a  mitrried  woman  can  be  sued  as  if  she 
was  a  ftmt  lolf,  and  may  also  contract  as  such.  But 
it  has  been  held,  properly,  I  think,  that  this  right  to 
uontraut  only  exists  whore  the  married  woman  has 
separata  property  at  the  time.  So  far,  therefore,  as 
the  present  ease  is  concerned,  the  Act  of  1882  does 
indeed  authorize  the  action  being  brought  against  a 
defendant  in  her  own  name,  but  it  does  not  give  any 
effective  remedy  against  her  or  entitle  the  plsintiffi 
to  judgment  as  soon  aa  it  appears  that  she  htid  no 
separate  estate  at  the  time  of  the  aUeeed  contract, 
The  second  Act  relating  to  this  subject  is  the 
Married  Women's  Property  Act  of  1893.  The  only 
chance  of  the  pltiintiffs  is  to  brin^r  their  case  within 
the  Act  of  1893.    Tij©  Act  of  18t>3  provided  that 


aU  tbe  present  or  f  utitre  separate  estate  of  &  muried 
woman  should  be  available  to  answer  every  oontract 
into  which  she  might  enter,  where  she  entered  into 
it  "  otherwise  than  as  agent."  It  does  not  signify 
under  this  Act  whether  or  not  she  had  separaM  e«tat« 
at  tbe  time.  If  ahe  was  acting  as  an  agent,  the  Act 
of  1893  will  not  apply.  If  she  was  acting  otherwifl« 
than  as  agent,  then  the  Aut  will  apply.  I  think  it 
clear  that  the  plaintiffs  are  entitled  to  succeed  in  the 
present  case  if  Mrs.  Holdt-n  ordered  these  goods  on 
her  own  account,  and  equally  clear  that  they  most 
fail  if  she  ordered  them  as  agent  of  her  husband. 
Mr.  Isaacs  argued  that,  in  order  to  prove  that  she 
entered  into  the  contraot  as  an  agent,  a  married 
woman  must  establish,  not  merely  that  ahe  wa*,  in 
fact,  an  agent  for  her  husband,  but  also  that  the  other 
contracting  party  knew  it,  and  contracted  with  her 
on  those  terms.  I  cannot  adopt  that  view.  The  Act 
of  1893  does  not  mean  that  a  married  woman's 
separate  estate  is  to  answer  her  contracts  miless  both 
parties  to  the  contract  deal  on  the  footing  that  she  ia 
an  agent.  It  means,  in  my  opinion,  that  the  separate 
estate  is  not  to  answer  when,  in  fact  she  entered  into 
the  contract  as  an  agent.  Before  the  Act  was  passed 
a  tradesman  coidd  fix  a  husband  with  liabOtty  for 
a  debt  eontr»cted  by  his  wife  if  he  could  prove  either- 
express  or  implied  authority  from  the  husband.  It 
was  immaterial  whether  at  the  time  the  contract  was 
made  tbe  tradesman  knew  that  the  wife  had  her 
husband's  authority,  or  even  knew  that  she  was  > 
married  woman.  Tbe  knowledge  of  the  tradesman 
was  immaterial.  I  think  it  equally  immaterial  under 
the  Act  of  1893. 

It  is  now  necesdaiy  to  advert  to  the  course  of  the 
trial.  Evidence  was  given  by  the  plaintiff's  manager 
and  also  by  the  defendant,  and  a  variety  of  issue* 
were  raised.  They  were  embodied  in  five  quaation* 
left  by  Lawrauce,  J.,  to  the  jury.  The  jury  cooU 
not  agree  upon  a  verdict,  and  in  the  end  ttie  I«>anwKit 
judge,  in  the  hop^  of  sparing  the  parties  of  lii' 
expense  of  a  new  trial,  entered  judgment  for  tb» 
plaintitt'ij.  When  the  case  come  before  the  Court  of 
Appeal  that  judgment  was  reversed  upon  the  gronad 
that  there  was  no  evidence  of  th<;  defendant's  hmvtag 
entered  into  a  contract  •itherwLts  than  as  an  ■gant. 
That  was  the  substance  of  the  decision,  although  totne 
of  the  learned  judges  in  the  Cotirt  of  Appeal  eKprMS«d 
opinions  and  purported  to  arrive  at  findings  upon  thn 
evidence,  some  of  which  seem  to  be  approprin.t« 
rather  for  a  jury  than  for  a  court.  It  was  argued  by 
Mr.  Baukes  that  even  if  there  had  been  some  evideaoc 
that  the  defendant  contracted  otherwise  tbanasaa 
agent,  the  judges  of  the  Court  of  Apfwal  would  in  this 
case  have  been  at  hberty  under  ord.  oS,  r.  4,  to  draw 
their  own  inferances  of  fact  and  to  enter  judgment 
accordingly.  The  proper  ccnstruction  of  ord.  58,  r,  4, 
has  been  the  subject  of  criticism  in  Millar  v.  Tf'iJmin, 
U  W.  E.  695,  17  Q.  B.  D.  603,  and  AUcc^k  v.  Uall,  M» 
W.  E,  -143,  [1891]  1  Q.  B,  444.  In  the  latter  tase  all 
the  judges  of  the  Court  of  Appeal  concurred  in  the 
opinion  that  they  were  at  liberty  to  draw  inferences 
of  fact  and  enter  judgment  in  cases  where  no  jury 
could  properly  find  a  different  verdict.  Obviously 
tbe  Court  of  Appeal  is  not  at  liberty  to  nsorp  th« 
province  of  a  jury ;  yet,  if  the  evidemoe  b«  such 
that  only  one  conclusion  can  properly  be  dnwn,  I 
agree  that  the  court  may  enter  judgment  The 
distinction  between  cases  where  there  ia  no  evidence, 
and  those  where  there  is  some  evidence,  though  not 
enough  to  be  acted  upon  by  any  reasonable  jury,  is  a 
fine  distinction,  and  the  power  is  not  unattended  by 
d  anger.  B  ut  if  cautiously  exerci « ed  i  t  caunot  fail  to  1m J 
of  value.  In  the  present  Cise  I  think  that  the  Cou 
of  Appeal  came  to  a  sound  conclusion.  The  oul] 
decisive  question  was  whether  the  defendant  sit 
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-this  contract  as  agent  for  her  hnsband.  Or,  t'>  pat 
the  same  thing  in  other  words,  had  she  his  aathoiity 
express  or  implied?  In  my  opinion  the  evidence, 
'which  was  uncontradicted  and  not  impugned  by 
oross-examination,  leaves  it  beyond  reasonable  doubt 
that  she  did  act  with  his  authority.  There  was  no 
evidence  the  other  way.  That  is  sufficient  to  dispose 
of  the  case.  I  desire  to  add  that  while  agreeing  with 
the  Coart  of  Appeal  in  this  partionlar  coaclosion  of 
fact,  I  think,  as  at  present  advised,  that  some  of  the 
inferences  of  fact  wluch  were  drawn  by  the  judges  in 
the  Court  of  Appeal  were  matters  on  which,  as  the 
evidence  stands,  a  jury  might  reasonably  have  found 
either  way. 

Lord  Maowaghtin'. — I  agree  with  the  judgment 
which  has  just  been  delivered  by  the  Lord  Chancellor. 
The  material  facts  and  circumstances  of  the  case  are, 
I  think,  beyond  controversy,  aud  the  question  at 
issue,  in  my  opinion,  lies  in  a  very  narrow  compass. 
A  married  woman  had  dealings  with  Paquin  (Limited), 
-who  carry  on  a  large  business  in  Dover-street  ai 
milliners  and  dresimakers.  She  was  introduced  by  an 
old  customer.  The  manager  apparently  made  some 
inquiries  of  one  or  more  trade  proteotioa  societies,  and 
came  to  the  conclusion  that  the  lady  might  be  sup- 
plied with  goods  on  credit.  On  that  footing  she 
dealt  with  the  firm  and  became  a  regular  customer. 
The  articles  which  she  ordered  were  charged  to  her 
account.  The  bills  were  sent  in  to  her  and  for  a  while 
she  paid  regularly  by  her  own  cheques.  After  about 
twelve  months'  time  the  lady's  husband,  who  had 
been  living  for  a  good  many  years  with  vast  show  ol 
wealth,  was  found  to  be  utterly  insolvent.  He 
absconded.  And  then  this  action  was  brought  against 
the  lady  for  the  balance  remaining  unpaid  on  her 
aoconnt.  In  answer  to  interrogatories  the  lady 
admitted  that  when  she  ordered  the  goods 
(referring,  I  presume,  to  the  inception  of  the 
transaction)  she  did  not  state  whether  she  ordered 
them  on  her  own  behalf  or  on  behalf  of  any  other 
person,  and  she  admitted  that  she  did  not  say  that 
aha  was  a  married  woman.  In  fact,  as  one  would 
expect,  she  merely  gave  her  married  name  and  her 
address.  The  name  and  address  were  given  correctly. 
The  manager  at  the  trial  stated  that  he  did  not  make 
any  inquiries  absut  the  husband  and  that  he  "  did 
not  think  about  him."  He  said,  too.  that  he  had 
"  considerable  experience  in  giving  credit  to  ladies  in 
the  West  End,"  and  that  they  "  always  treated  a  lady 
as  a  principal,  not  an  agent."  I  see  no  reason  to 
doubt  the  manager's  statement:.  In  such  a  case,  to 
borrow  the  words  of  BramweU,  L.J.,  in  Debenham  v. 
Mellon,  I  may  say  :  "  I  very  much  doubt  whether  the 
tradesman  has  any  intention  of  trusting  the  husband. 
He  hopes  and  expects  that  somehow  the  wife 
■mil  get  the  money  and  pay  for  the  goods 
without  the  husband  knowing  anything  about  the 
matter."  The  lady,  swore  that  she  had  no  separate 
estate  or  separate  income  of  any  kind.  She  said 
that  her  husband  from  time  to  time  paid  money  to  an 
account  which  he  allowed  her  to  open  with  the 
London  and  County  Bank  for  the  purpose  of  defray- 
ing household  expenses  and  other  claims  upon  him 
and  the  bills  for  what  she  bought  for  her  own  use. 
She  said  that  she  had  her  husband's  express  authority 
for  dealing  with  Faqoin  (Limited),  and  she  added 
that  the  dresses  which  she  bought  were  worn  in  her 
husband's  presence.  This  evidence  was  not  contra- 
dicted, nor  was  her  testimony  ah^pn  in  cross- 
examination.  Now  if  this  transac^tyi  had  occurred 
i'ost  before  the  passiog  of  the  Slarried  Women's 
'roperty  Act,  1893,  there  cannot,  I  think,  be  the 
slightest  doubt  what  the  result  of  an  action  by  the 
tradeaman  would  have  been.    It  must  have  been  held 


that  the  lady  entered  into  the  contract  as  ag^nt. 
The  husband,  and  the  husband  alone,  would  have 
been  liable.  The  lady  would  not  have  been  liable 
either  at  law  or  in  equity,  and  as  she  had  no  separate 
estate  at  the  time  she  could  not  have  been  brought 
witidn  the  Married  Women's  Property  Act,  1882: 
Stogdon  v.  Lee.  It  seems  to  me  that  after  the 
passing  of  the  Act  of  1893  such  a  contract  is 
still  a  contract  of  agency  and  nothing  else.  What- 
ever was  necessary  and  sufficient  before  the  Act 
to  make  a  transaction  entered  into  by  a  married 
woman  a  contract  of  agency  is,  I  think,  neces- 
sary and  sufficient  to  make  a  transaction  entered 
into  under  similar  circumstances  a  contract  of  agency 
now.  In  order  to  exempt  a  married  woman  who  is 
in  fact  an  agent  from  the  very  serious  consequences 
of  a  judgment  against  her  in  respect  of  future 
separate  estate,  when  she  has  no  separate  property  at 
the  time,  it  is  not  required  by  the  Act  of  1893  that  she 
should  communicate  to  the  person  with  whom  she  is 
dealing  the  fact  that  she  is  her  husband's  agent,  or 
state  that  she  is  not  acting  on  her  own  behalf,  or 
declare  that  she  is  married  and  cohabiting  with  her 
husband,  or  confess  that  she  has  not  a  sixpence  in  the 
world  which  she  can  really  cdl  her  own.  It  can 
hardly  be  expected  that  such  domestic  confidences 
should  be  whispered  across  the  counter  or  imparted 
to  some  forewoman  in  the  comparative  privacy 
of  an  inner  apartment,  I  cannot  imagine  that 
Parliament  could  have  meant  to  impose  on  married 
women  a  task  so  novel  and  disagreeable,  not  to 
say  so  strange  or  so  odious.  The  only  object  of  the 
first  section  of  the  Act  of  1893  was,  I  think,  to  correct 
or  reverse  the  recent  decision  of  the  Court  of  Appeal 
in  Stogdon  v.  Lee,  and  to  repeal  the  provision  in  the 
Act  of  1882  which  threw  upon  a  married  woman 
the  burden  of  showing  that  her  contract  did  not  bind 
her  separate  estate.  There  is  really  no  hardship  on 
the  tradesman  who  deals  with  a  married  woman. 
He  is  under  no  obligation  to  give  credit  at  all  or 
to  continue  or  extend  the  credit  if  credit  is  given. 
He  may  make  any  inquiry  he  pleases  of  the  customer 
or  of  anybody  else.  If  he  chooses  to  trust  a  lady 
with  unlimited  credit  when  he  is  not  sore  of  his 
ground,  he  has  only  himself  to  blame  if  anything 
should  go  wrong.  The  learned  judge  told  the  jury 
that  the  real  question  was  whether  the  manager 
knew  that  the  lady  was  a  married  woman.  I 
venture  to  think  that  that  question  is  not  materiaL 
The  only  question,  as  it  seems  to  me,  is  whether 
the  contract  was  entered  into  by  the  lady  "other- 
wise than  as  agent."  That  is  a  question  of  fact. 
TTnless  the  affirmative  is  shown  the  Act  does  not 
apply.  In  the  present  case,  inasmuch  as  it  has  been 
proved  that  the  lady  had  her  husband's  express 
authority  to  act  as  his  agent,  and  did  so  act,  and  it  is 
not  suggested  that  there  was  any  misrepresentation 
on  her  part,  I  think  that  the  view  of  the  Court  of 
Appeal  is  right.  No  jury,  I  think,  could  have 
properly  come  to  any  other  conclusion  on  the  evi- 
dence. I  do  not  myself  agree  with  all  the  inferences 
of  fact  drawn  by  Collins,  M.B.,  and  Mathew,  L.J. 
I  agree  entirely  with  the  judgment  of  Cozens-Hardy, 
L  J.  I  think  that  the  appeal  ought  to  be  dismissed 
with  costs. 

Lord  BoBERTSOK. — In  my  opinion  the  law  govern- 
ing this  case  is  the  first  section  of  the  Married 
Women's  Property  Act,  1893,  and  I  quote  the  words 
which  state  the  new  rale  set  up  for  married  women's 
contracts :  "  Every  contract  hereafter  entered  into  by 
a  married  woman,  otherwise  than  as  agent,  shall  be 
deemed  to  be  a  contract  entered  into  with  respect  to 
and  to  bind  her  separate  property,  whether  she  is  or  is 
not  possessed  of  or  entitled  to  any  separate  property  at 
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tho  time  when  she  enters  into  such  contraat."  The 
plaiti  reaolt  of  thii  tnautment  it  that  unless  the 
reepoadeat  entered  into  this  contract  »i  aeent  for  her 
husband  eho  ia  Hable  to  the  sppelluit.  Wheth°r  she 
entered  into  the  contract  ae  agent  seems  to  me  the 
only  question  in  the  case ;  and,  the  facts  b«ing; 
perfeotly  free  from  dubiety,  that  qll<>s<ioD  is  one  of 
law.  The  facta  which  are  relevant  are  th^iie :  Ttie 
lady  was  living  with  her  huiband ;  sUe  had  bis 
authority  to  buy  such  articles  as  thise  in  question, 
and  he  knew  of  their  purchase,  at  least  after  it  had 
been  mode.  On  the  otb^r  hand,  it  is  equaUy  certain 
toat  tbe  appell»nti  did  not  know  that  the  reapoud-'nt 
hftd  a  huiband  liring,  or  that  she  was  living  ii 
cohabitation  with  him.  The  rospondent  mantfegtQi 
herself  to  th«  appellants  merely  as  "  Mrs.  V. 
Holden,"  and  th»t  they  had  no  further  or  other 
knowtodga  of  her  status.  It  ia  obvious  that  this 
name  was  entirely  consistent  with  ber  being 
a  widow  or  a  separated  m«rried  woman,  and  it 
was  therefore  insignificant  on  the  question  of 
agency.  No  circumstance  or  tcintilla  is  suggested 
09  raising  a  jury  question  whether  the  appel- 
lants  did  or  did  not  in  faot  know  tbtt  the 
respondent  had  a  living  husband  and  was  living 
with  him.  In  these  circumstances,  what  the  respond- 
ent rehea  on  is  the  undisclosed  fiict  that  ah«  had  her 
husband's  authority ;  and  the  question  of  law  ia 
whether  this  is  enough  to  make  toe  contract  th<tt  of 
an  agent.  In  my  opinion  it  ia  not,  and  the  point 
may,  as  I  think,  be  subjected  to  a  very  simple  teat — 
did  the  appellants  deal  with  the  respondent  as  au 
agent  ?  As  lilready  stated,  they  certainly  did  not, 
for  they  never  heard  of  the  existence  of  a  husband. 
This  being  so,  I  find  it  legally  impossible  to  hold  that 
the  respondent  contracted  as  an  agent,  fornnless  bath 
parties  regarded  the  appellant  as  an  agent  she  did  not 
contract  as  agdnt.  It  seems  to  me  that,  primii  /tick, 
every  person  who  contracts  contracts  for  himself  or 
herself.  The  application  of  thia  to  those  who  dt  fatto 
hold  the  powers  of  agents  is  thus  stated  in  Smith's 
Mercantile  Law  (!Oth  ed.),  p.  1T3:  "  If  any  agent  con- 
tract without  disclosing  that  he  has  any  principal,  he 
is  himself  the  person pr/m J  facie  responsible."  In  the 
present  case,  where  the  respondent  affected  and 
purported  to  stand  on  her  own  feet  vis  <i  vit  to  the 
appellants,  and  did  not  apprise  them  of  anything 
about  herself  to  suggest  agency,  she  must  be  held  to 
have  contracted  personally.  And  the  first  section  of 
the  Act  of  189.3  places  beyond  dispute  the  capacity  of 
a  married  woman  to  contract  personally,  and  places 
the  case  of  an  agency  in  antithesis  and  exception  to 
the  primary  case  of  contraot— viz.,  jieraonal  contract. 
I  have  stated  my  views  shortly,  and  I  feel  that  it 
would  be  superrtuous  to  protest  the  irrelevancy  of 
several  suggested  topics.  Thos,  it  is  surely  unneces- 
sary to  deprecate  such  phrases  as  that  thia  lady 
contacted  in  her  married  name  (as  if  she  had  the 
choiw?  of  two  names,  either  of  which  she  could 
truthfully  give  to  a  tradeaman).  Again,  the  question 
before  the  House  being  solely  whether  this  lady 
is  liable,  it  is  nothing  to  the  purpose  to  prove 
that  tin  undisclust^d  principal  might  also  be  liable. 
The  only  hesitation  which  I  feel  about  the  case 
is  whether  it  is  peruiisBible  to  withhold  it  from 
fiu'ther  trial  by  jury.  But  a  careful  examina- 
tion of  the  ovideace  has  satisfied  me  thai  there  are 
no  queatiuuii  of  fact  remaining  in  duhio,  and  that  the 
sharfi  qiiostion  of  law  which  I  have  diiicusjied  is 
decisive  of  the  controversy.  1  am  therefore  for  allowing 
ihe  appeal,  and  finding  th^  appellants  entitled  to 
judgment,  with  coats. 

Lord  Atkinsok. — ^I   have  had  the   advantage   of 
reading   the    judgment  of    Lord    Robertson,    and    I 


concnr  in  it.  I  do  not  think  that  the  first  section  of 
the  Married  Women's  Property  Act  of  1893  protects, 
or  was  intended  to  protaot,  from  liability  a  married 
woman  who  enters  into  a  contract  apparently  aa 
principal,  though  she  may  in  fact  be  only  agent  for 
an  undisclosed  principal  If  the  other  party  to  the 
contract  should  discover  that  she  was  in  fact  an 
agent  for  an  undisclosed  principd,  he  may,  I  think. 
sue  the  principal  just  as  be  could  sue  him  if  the 
married  woman  were  a  man  or  a  ftnit  lole,  hut  if  he 
should  elegit  to  sue  her  I  do  not  think  that  she  can 
escape  liabihty  on  the  plea  that  she  was  in  fact  agent, 
though  at  the  time  when  the  contrast  was  e  ate  red  into 
she  neither  disclosed  that  circumsttnce  nor  meotiomed 
any  facts  from  which  the  inference  would  natorally  sad 
reasonably  be  drawn.  The  liabOity  of  the  hnsbanl  on 
the  wife's  contract  is  governed  by  tbe  general  principle* 
of  the  law  of  principal  and  agent.  He  cannot  be 
held  responsible  for  goods  supplied  to  her  uoleai  he 
has  expressly  or  impliedly  authorized  her  to  aot  as  hia 
agent  or  rataiie'l  the  contract  which  she  hat  profenad 
to  make  on  his  behalf,  or  couduct»d  himself  in  sn^h  a 
way  that  he  would  be  estopped  from  denying  that 
she  was  his  agent.  One  mode  by  which  this  aathority 
of  the  wife  to  act  as  the  agent  of  the  husband  can  lie 
established  is  by  proof  of  two  facta — (1)  that  she  ia 
living  with  him  ;  and  (2)  that  tbe  goods  ordei«d 
or  supplied  are  of  such  character  and  natui«  aa 
are  usually  required  in  those  depirtments  of  doiii««tie 
life  and  economy  which  the  wife  ordinarily  manages 
and  controls.  The  tradesman  who  sues  the  husband 
for  goods  supplied  cm  the  order  of  tbe  wife  will,  on 
pr  lof  of  thoae  two  facta,  though  they  may  hava  mlj 
come  to  his  knowledge  after  the  contract  in* 
made  or  the  goods  supplied,  have  laid  befire  • 
jury  evidence  which,  if  unexplained  or  un rebutted, 
would  justify  them  in  drawing  tbe  ioferenoe  of  ttti 
that  the  wife  hod  authority  to  act  as  the  agent  of  the 
husband :  see  Thesiger,  L.I.'a,  judgment  in  Debtakm 
V.  Mellon.  That  inference  may  be  rebutted  in  sevetii 
well-known  ways  independently  of  any  statute,  aad, 
amongst  others,  by  evidence  from  which  the  jury 
might  draw  the  inference  of  fact  that  the  goods  tnrt 
suppUei  on  the  credit  of  the  wife  to  the  excliuion  of 
the  credit  of  the  husband :  BenUty  v.  Orijin,  S 
Taunt.  356;  Jewaiury  v.  NewbolJ.  These  last- 
mentioned  matters,  however  proper  for  contidetmtiosi 
in  a  suit  against  the  husband,  do  not,  I  think,  help 
much  to  solve  the  question  in  controversy  in  thia 
appeal.  In  my  view  the  question  here  ia  not  what 
Mrs.  Holden  in  fact  was,  but  how  and  in  what 
character  did  she  professedly  contraot.  Prima  fatU 
every  person  who  enters  into  a  contract  without 
disclosing  that  he  or  she  as  a  principal  c<mtr«eta 
for  himself  or  herself.  The  only  facta  indicating 
the  nature  of  the  defendant's  position  or  her  power  or 
authority  to  contract,  known  to  the  pltintifF  company 
when  the  contract  now  sued  upoa  was  entered  into, 
which  could,  in  my  opinion,  bo  Vegarded  as  evidence 
of  any  weight  on  the  issues  raised  in  thia  action  are 
two :  Pii-gt,  thit  the  defendant  when  first  introdnoej 
g  tve  her  name  as  Mrs,  V.  Holden  or  Mrs,  F.  Holden ; 
and,  second,  the  faot  that  subsequently  she  paid  for 
wearing  apparel  supplied  to  her  by  chnjuea  tigticd 
May  Holdi^n  Tbe  opening  of  the  account  in  the 
plaintiff's  books  in  the  name  of  Ur«.  Holden  or  Mia. 
£.  Holden,  or  the  furniahinti  to  her  of  bills  in  that 
name,  are,  as  it  has  been  said.  "  colourles*  tranaac- 
iions,"  not  helping  to  a  conclution  either  way.  The 
two  iirat-mentioned  facte  oannot,  I  think,  be  regarded 
as  amounting  to  a  disclosure  that  the  defendaoi  IimI 
a  principal,  ner  husband,  nor  to  a  repreeentstioa, 
express  or  implied,  that  she  was  contrtctiiig  as  agtint 
on  his  behalf,  and  any  finding  of  a  jury  that  they 
^  amounted  to  either  should  necesaarily,  in  my  o{ '  ' 
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be  set  aside,  as  having  been  mtde  without  evidence 
reasonably  capable  of  sapporting  it.  Nor  do  I  think 
that  these  two  facts  amouut  to  evidence  from  which  a 
jury  could  legitimately  draw  tha  conclusion  that  the 
plaintiff  company  had  constructive  notice  that  the 
defendant  wasamarried  woman  aotually  living  withher 
busband,  and  was  primd  facie  contracting  as  his  agent 
and  pledging  his  credit.  During  the  progress  of  the 
argument  I  entertained  some  doubt  as  to  whether  a  new 
trial  ought  not  to  be  directed ;  but  on  reconsideration  I 
am  of  opinion  that  Mrs.  Holden  must,  onthe  evidence,  be 
held  to  have  contracted  otherwise  than  as  agent.  I 
have  therefore  come  to  the  conclusion  that  there  is  no 
evidence  on  which  a  jury  could  properly  find  that 
-ibis  lady  acted  as  agent  for  or  on  behalf  of  her 
husband,  and  therefore  I  am  of  opinion  that  the 
appeal  should  be  allowed  and  judgment  entered  for 
the  appellant. 

Xiord  LoRKBUBN,  L.C. — I  find  in  the  precedent  of 
the  JEastem  Stfimthip  Oo.  v.  Smith  and  Others,  [1891] 
A.  C.  310,  40  W.  B.  Dig.  241,  the  record  is  as 
follows:  "  It  being:  moved  to  reverse  the  judgment, 
the  same  was  objected  to ;  both  were  equal,  two  for 
afBrming  and  two  against.  According  to  ancient  rule 
of  law  temper  prcetumitur  pro  negante,  the  question  for 
reversal  was  determiued  in  the  negative,  therefore  the 
jnd>;ment  was  afBrmed  and  the  appeal  dismissed." 
Ckwts  are  never  given  in  such  a  case.  I  propose, 
therefore,  that  that  rule  should  be  adopted  in  this 
-case,  unless  your  lordships  think  otherwise. 

Judgment  appealed  from  affirmed,  and  appeal  dit- 
tniesed. 

Solidtors  for  the  appellants,  Oery  &  Brooks. 
Solicitors  for  the  respondent,  Lewis  <Sc  Lewis. 
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From  K   B.  Div, 

(Vaughsn  Williams  and 

StIrUng,  L.JJ.) 

Uabtin  v.  Nadel. 
Dbbsdnks  Bakx,  Oamish^s.  (a.) 

Practice — Attachment  of  debts —Oamithee  order — Dis- 
charge of  garnishee — Foreign  debtor — Foreign  gar- 
nishee— Possibility  of  garnishee  being  sued  by  debtor 
in  foreign  court — Disregard  by  foreign  court  of 
garnishee  order — Oamishee  not  discharged  by  payment 
—Ord.  45,  r.  1. 

In  an  action  against  a  foreigner  residing  in  Oermany 
the  plaintiff  recovered  judgment  and  obtained  a  garnishee 
order  against  German  bankers,  who  were  indebted  to  the 
judgment  debtor. 

Held,  that,  as  the  Judgment  debtor  might  sue  the 
bankers  in  Oermany  for  the  debt  due  from  them  to  him, 
and  as  the  German  court  would  not  recognize  payment 
under  an  English  garnishee  order  as  a  defence  to  the 
action  on  <A«  debt,  the  garnishee  order  ought  not  to  Jtave 
htenmade. 

Appeal  from  an  order  of  Button,  J.,  making 
absolute  a  garnishee  order  nisi. 

Judgment  in  the  action  having  been  pven  in 
favour  of  the  plaintiff  in  the  Oonrt  of  Appeal,  the 
defendant,  Kaael,  who  was  a  German,  resident  in 
Berlin,  appealed  to  the  House  of  Lords. 

(a.)  Beported  by  F.  O.  ROokkb,  Esq.,  Bartistet- 
at-Law. 


It  was  necessary  for  him,  in  accordance  with  the 
usual  practice,  to  give  security  for  the  costs  of  the 
appeal  by  recognizance  to  the  amount  of  £jOOandby 
either  a  bond  for  £200  or  payment  of  that  amount 
into  the  Security  Fund  Account  of  the  House  of 
Lords.  He  paid  the  £200,  but,  as  he  was  a  foreigner, 
there  was  difficulty  about  accepting  bis  recognizance. 
He  applied  to  the  Dresdner  Bank,  a  German  bank 
in  Berlin,  which  had  a  branch  in  London,  and  with 
their  content  proposed  their  London  branch  a«  his  sub- 
stitute. On  his  advancing  the  sum  of  £500  to  the 
b»nk  at  Berlin,  the  London  branch  entered  into  tiie 
required  recognizance  for  £500. 

The  appeal  to  the  House  of  Lords  was  dismissed 
with  costs. 

A  sum  of  £300  was  required  out  of  the  £500 
towards  the  costs  which  the  defendant  became  liable 
to  pay.  The  result  was  that  a  balance  of  £200 
remained  due  from  the  Dresdner  Bank  in  Berlin  to  the 
dnfpndaat. 

The  plaintiff  thereupon  obtained  a  garnishee  order 
nisi  against  the  Dresdner  Bank,  under  ord.  45,  r.  1, 
to  attach  the  sum  of  £200  to  answer  the  judgment 
debt,  and  the  garnishees  not  appearing  upon 
summons,  the  order  was  made  absolute  under  rule  3. 

The  gamiihees  appealed. 

Montague  Lush,  K.C.,  and  Ralph  Banket,  for  the 
garnishees. — This  garnishee  order  ought  not  to  have 
been  made.  The  Kamishees  are  out  of  the  jurisdic- 
tion. The  0  lurt  will  nevi-r  order  anyone  to  pay  to  A. 
a  debt  which  he  owes  to  B.  unless  such  payment  dis- 
chargee him  from  his  debt  to  B. :  see  ord.  45,  r.  7, 
which  says  that  payment  by  a  garnishee  under 
garnishee  proceedings  shall  be  a  valid  discharge  to 
him  as  against  the  debtor.  The  German  courts  by 
their  law  do  not  recignize  garnishee  orders  made  in 
foreign  countries.  If  Xadel  sued  the  Dresdner  Bank, 
as  he  might  do,  in  Berlin  to  recover  the  debt  owing 
from  them  to  him,  the  bank  could  not  rely  on  pay- 
ment under  this  gtfnishee  order,  and  would  have  no 
defence  to  the  action.  The  court  therefore  cannot,  or 
at  any  rate  will  not,  allow  this  gami>hee  order  to 
stand,  because  the  bank  if  they  obeyed  it  would  not 
thereby  be  dtscharg^ed.  If  the  London  branch  of  the 
Dresilner  Bank  is  a  separate  entity  from  the  bank 
itself,  the  judgment  creditor  fails  to  show  any  debt 
owing  from  the  London  branch  to  Nadel  at  aU.  If, 
on  the  other  hand,  they  are  the  same,  or  the  branch 
is  a  mere  limb  of  the  bank,  then  the  garnishees  are 
out  of  the  jurisdiction. 

They  dted  Mayor,  &e.,  of  London  ▼.  London  Joint 
Stock  Bank.  29  W.  B.  870.  6  App.  Cas.  393 ;  BoberU  v. 
Death,  30  W.  R.  76,  8  Q.  B.  D.  319 ;  Wood  v.  Dunn, 
15  W.  E.  180,  7  B.  &  8.  94. 

Ditiumal,  for  the  judgment  creditor. — TSo  distinc- 
tion need  be  drawn  between  the  Dresdner  Bwnk  in 
Gtemany  and  its  Einglish  branch.  But  it  is  no 
answer  to  the  application  for  this  garnishee  order  to 
suggest  that  some  claim  might  be  made  against 
the  garnishees  in  Germany  notwithstanding  pay- 
ment. The  reoog^nizance  was  given  in  England 
in  respect  of  an  English  action.  The  whole 
matter  arises  in  England,  and  the  case  does  not 
involve  any  consideration  of  foreign  law. 
If  the  argument  on  the  oth«r  side  is  correct,  it 
would  never  be  possible  to  obtain  a  garnishee  order 
where  the  judgment  debtor  was  a  foreigner,  for  the 
foreig^n  judgment  debtor  might  always  sue  in  his  own 
country  to  recover  the  debt  owing  to  him.  It  was 
open  to  the  garnishees  to  go  before  a  master  and 
dispute  their  liability  under  rale  4  of  order  45. 

Yattohait  WrLLiAHS,  L. J. — ^This  is  an  appeal  from 
an  order  of  Button,  J.,  at  chambers,  an  order  in 
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f^sniishse  proceedinga  made  under  ord.  io,  r.  1  ■  By 
it  tlie  garuishees,  who  are  the  present  appellants, 
were  ordered  to  pay  to  thij  judgment  creditor  £200, 
the  debt  due  from  them  to  the  j  udgment  debtor,  or 
HO  much  thereof  as  might  ba  auSicient  to  satisfy  the 
jndgment  debt.  The  question  i«  whether  that  order 
waa  rightly  mode.  With  regard  to  the  debt  due  from 
the  gamiahees  to  the  judgaient  debtor,  it  was,  as  I 
understand ,  a  debt  contracted  in  Germany,  and  it  was 
contracted  under  these  ciroum stances.  Nadel,  the 
judgment  debtor,  being  an  appelhint  in  the  Houie  of 
liOrds,  Wat  required  to  provide  securitr  for  the  cost* 
of  his  appeal— viz  ,  £300  and  a  reoognizanse  for  £500. 
The  £200  be  paid  into  court,  but  as  to  the  n><<og- 
nizauce  for  £500  he  waa  allowed  to  provide  for  that 
by  getting  a  bondsman  to  act  as  his  surety.  That 
surety  waa  the  Dresdner  Bank,  and  the  Dreirln^r 
Back,  when  they  became  surety,  credited  Nadel  at 
their  office  in  Berlin  with  £  JOO,  he  having  paid  them 
that  sum  in  Berlin.  Nadel  failed  in  his  appteal  to  the 
House  of  fjords,  and  couaeqnpntly  money  had  to  be 
paid  under  the  bond  of  Btiretyship,  not  tlie  whole 
of  the  sum  for  which  the  D  rescfner  fi  ink  had  become 
■Ttiety,  but  a  part  of  it.  The  result  is  that  a  sum 
of  money  rem.ains  in  the  hands  of  the  Dresdner 
Bank  at  Berlin,  which  they  now  hold  as  money 
had  and  received  to  the  use  of  Nadel.  That 
is  the  debt  which  i»  tha  subject  of  the  garnishee 
order.  The  reason  of  its  being  posaiblf  to  make  the 
garnishee  order  in  England  is  that  the*  Dresdner  Bank 
has  a  braach  office  in  London.  The  question  is 
whether  under  the  circumsttauces  the  order  ought  to 
have  been  made.  It  is  aaid  against  tho  making  of 
it  that  if  the  Dresduer  Bank  are  oompelled  under  the 
order  to  pay  Martin,  the  judgment  creditor,  the 
amount  of  the  judgment  debt,  they  will  still  remain 
liable  to  ba  sued  in  Berlin  by  Nadel  for  the  whole 
•010 nut  of  their  debt  to  him,  and  will  not  be  eutitled 
to  rely  on  any  discharge  by  reason  of  the  fact  that 
they  have  D»-en  compelled  in  Englaud  to  pay  a 
portion  of  that  debt  to  a  creditor  of  Nadel  under  the 
garniahce  order.  There  is  no  dispute  between  the 
Dartiei  as  to  the  general  proposition  of  law  laid  down 
in  Wfiod  T.  Dunn,  in  the  Exchequer  Chamber,  follow- 
ing the  earlier  case  of  All^n  v.  Dii'iilas,  3  T.  E.  1-5. 
That  proposition  was  thus  stated  by  ChauneU.  B. : 
"  The  law  will  never  compel  a  person  to  pay  a  sum  of 
money  a  second  time  which  he  had  paid  once  under 
the  sanction  of  a  court  having  competent  jurisdic- 
tion." It  is  said  herw  that  to  make  this  order  will 
pUoe  the  Dresdner  Bank  in  the  unfair  position  which 
these  cases  recognize  that  no  one  oaght  to  be  placed 
in,  because,  if  the  (>rder  were  made,  and  the  Dresduer 
Bank  obeyed  it,  they  might  be  compelled  to  pay  a 
second  time  in  Berlin,  There  waa  at  first  a  little 
dispute  on  the  question,  but  ultimately  it  was  not 
disputed  that  the  law  of  Germany  was  that  th<;  bank 
could  not  set  up  payment  under  the  garnishee  order 
as  a  defence  to  an  action  on  the  debt.  But,  even 
apart  from  the  consideration  whether  the  affidavits  as 
to  the  German  law  on  this  question  which  have  been 
read  are  sufficient,  it  teems  to  me  to  be  plain  that 
^ecution— and  garnishee  proceedings  are  execution — 
is  primii  facte  part  of  the  Ux/oH,  and  that  by  the  law 
of  nations  a  court  n<>ver  recognizes  an  execution 
which  baa  benn  eff<*cted  in  a  foreign  country  by 
foreign  law  and  h«a  taken  away  any  part  of  a  man's 
property.  So,  according  to  international  law,  the 
DreBdtt»-r  B-ttk  could  not  set  up  to  an  action  brought 
against  them  by  Nadel  in  Berlin  the  fact  tbat  e^tecu- 
tion  had  been  levied  on  this  debt  under  n  garuishee 
ord^r  in  England,  Wb  have  to  say  whether  the  court 
ought  to  refuse  to  make  this  order  on  tho  Dresdnt^r 
Bank  to  pay  in  England,  on  the  grouud  that  after 
they  have  p<>id  in  England  they  may  be  compelled  to 


pay  a  second  time  in  Germany.  I  do  not  deair«  my 
juiigment  to  proceed  on  the  fact  tbat  h*re  the  debt 
was  contracted  in  Germany,  and  that  prima  facie  the 
contract  would  be  govern pd  by  German  law.  I  ant 
going  to  apply  ord.  4.5,  r.  1,  which  says  th*t  "Tbe 
court  or  a  judge  may,  upon  the  ex  ptirte  application  of 
any  person  who  has  obtained  a  jadgment  or  order  for 
the  recovery  or  payment  of  mouey,  either  befurs  or 
after  any  oral  examination  of  the  debtor  liable  under 
such  judgment  or  order,  and  upon  affidavit  by  him- 
self or  his  solicitor  stating  that  tht)  judgment  hai 
been  recoverad,  or  the  order  made,  and  that  it  it  still 
unsatiafiad,  and  to  what  amount,  and  that  any  other 
person  is  indebted  to  such  debtor,  and  is  within  the 
jurisdiction,  order  that  all  debts  owing  or  a*;umiiig 
from  such  third  person  (hereinafter  called  the 
garnishee]  to  such  debtor  shall  be  attached  to  aurwer 
the  judgment  or  order;  and  by  the  same  or  Aaf 
subsequent  order  it  may  be  ordered  that  tha  garnishee 
shall  appear  before  the  court  or  a  judge  .  .  . 
to  show  cauae  why  he  should  not  p«y  to  til* 
person  who  h«a  obtaineil  such  judgmeut  or  otdor 
tbe  sum  due  from  him  to  such  debtor."  In 
my  opinion  the  execution  creditor  has  not  ondor 
that  rule  a  right  to  an  order  ex  dfhUo  jiutHitr. 
The  rase  of  Roberti  v.  Death  iu  principle  decides  thia, 
tbat  tbe  court  ought  not  to  make  an  order  for  wy-  " 
laent  or  execution  ag^ost  a  garnishee  in  a  case  wher 
it  is  inequitable  to  do  ao.  That  shorn  that  ther<;  i»  ' 
no  right  fr.  drbilo  Jtutitiir,  There  tha  equity  was  not 
the  equity  of  the  garnishee,  but  the  equity  of  rrabUt 
que  truittnt,  who  were  bshiod  the  garnishee,  and  w)u> 
came  forward  and  took  objection  to  the  making  of 
the  order.  Although  there  is  no  express  provistoo  in 
the  rules  enabling  cfituit  ijm  tnideiit  to  come  forward 
and  object,  the  court  refused  to  make  tbe  order,  on 
the  ground  that  it  had  a  discretion,  and  ttut  in 
that  particular  case  it  would  be  inequitable  to  mate 
an  order.  I  am  unable  to  cite  any  authority  wbick 
covers  the  present  caso,  or  which  deals  generaUy  wit&  i 
the  case  where  the  garnishee  is  prevented  from  gettioKJ 
a  discharge  and  remains  under  an  obligation  to 
a  second  time ;  but,  dealing  with  the  matter 
principle  and  in  accordance  with  my  own  view 
what  is  equitable,  I  think  that  this  order,  whioh 
would  leave  the  garnishees  after  they  had  obey«d  it 
still  liable  to  be  sued  for  the  full  amount  of  the  debt. 
one  which  it  inequitable,  and  which  ought  not  to 
have  been  made.  The  appeal  will  therefore  \» 
allowed. 

STtKLtKO,  L.J.,  concurred. 

Appeal  allovoeit. 

Solicitors  for  the   judgment    creditor,    BarnM  it 
Skirtr. 
Solicitors  for  the  garnishees,  Oppenheimrr  «<:  So 
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In  rr  ELLIS. 

Habdoastls  ti.  Ellis,  (a.) 

Practice — Attaekmsnt — FouT'dny  order — Order  on 
ptr$fint — Service  on  one — Oonttntction — '*  d/t*t*trvii 
of  this  order." 

Two  defendant!  were  ordered  to  lodge  <t  *um  in 

(a.)  Reported  by  Nrtillb  Tebbutt,  E«q.,  B«r- 

ristcr-at-lAW. 
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"  within  four  Jay*  after  $erviee  of  thi»  order."  The 
order  was  terved  on  one  defendant  only,  the  other  not 
being  able  to  be  found. 

Held,  that  the  word*  "after  eervlee"  meant  after 
service  upon  the  perion  againtt  whom  the  order  woe 
to  be  enforced,  and  that  a  writ  of  attachment  might  be 
iuued  againtt  the  defendant  who  had  been  terved. 

Motion. 

This  wai  a  motion  in  a  creditors'  administration 
action  for  leave  to  issue  a  writ  of  attachment  against 
one  of  the  defendants. 

The  following  order  had  been  made  in  the  action  : 
"It is  ordered  that  the  defendants W.  P.  Ellis  and 
P.  E.  Ellis  do  within  four  days  after  service  of  this 
order  lodge  in  court,  as  described  in  the  schedule 
hereto,  £360  14s.  5d.  appearing  ...  to  be  due 
from  tiiem  as  executors  of  the  late  defendant  Eliza 
Ellis."  The  order  haH  been  duly  served  upon  the 
defendant  P.  E.  Ellis,  bnt  not  upon  W.  P.  Ellis,  who 
could  not  be  found. 

The  evidence  was  that  the  defendtnts  had  sold  a 
house  forming  part  of  the  estate  of  the  testatrix,  and 
had  received  the  proceeds  of  sale ;  that  the  defendant 
W.  P.  Ellis  had  subsequently  gone  abroad,  and  that 
the  cmly  address  which  he  had  left  behind  was 
"  Poste  fiestante,  Oeneral  Post  O&ae,  Cape  Town." 

The  money  had  not  been  paid  into  court.  More 
than  four  days  having  elapsed  since  the  service  of  the 
order  upon  P.  E.  Ellis,  the  plaintifEs  moved  for  liberty 
to  issue  a  writ  of  attachment  against  P.  £.  Ellis. 

Backmatter,  K.C.,  aodJT.  Oreenwood,  for  the  motion. 
— A  question  arises  whether  the  order  can  be  enforced 
agaiast  the  defendant  who  has  been  served  with  it 
before  the  other  defendant  has  been  served.  The 
Older  is  in  respect  of  a  joint  and  several  debt,  and 
can  be  eoforMd  agairst  either  of  the  defendants : 
Evana  v.  Bear,  23  W.  B.  67,  L.  E.  10  Ch.  76.  A  writ 
of  attachmeot  is  a  process  of  execution,  and  is  for  the 
purposes  of  practice  a  "  writ  of  exeoution  "  :  see  ord. 
42,  r.  8.  The  object  of  the  service  of  the  order  on  a 
defendant  is  to  give  him  an  opportunity  of  obeyineit. 
He  must  obey  it  if  he  can  whether  his  co-defendant 
does  so  or  not.  If  service  on  both  defendants  is 
necessary  one  of  several  defaulting  truste<>s  could 
always  by  keeping  out  of  the  way  prevent  the  court 
enforciog  its  orders  against  any  of  them. 

The  respondent  did  not  appear. 

BT70KLET,  J. — The  question  is  one  of  oonstmction 
of  the  order.  What  do  the  words  "  after  service  of 
this  order  "  mean  P  Do  they  me<n  after  service  of  the 
order  upon  both  the  defendants,  or  after  service  upon 
the  one  against  whom  the  order  is  sought  to  be 
enforced  P  I  think  that  the  latter  is  the  right  view, 
and  that  the  service  is  sufficient. 

Leave  granted. 

Solicitors,  Jaqitet  <t  Co.,  for  Samuel  Wright  Morgan, 
Bradford. 


April  2. 


K.  B.  Div.  1 

(Lord  Alverstone,  L.C.J.,  and  V 

Darling  and  Bray,  JJ.)       J 

QlBBLXB  V.  Maskikq.  (a.) 

Mttropoli* —  Untound  meat —  Proeeedingt —  Content  of 
loeal  auihority  to  proeeedingt  inttUuted  by  their 
intpector— Public  Health  (London)  Act,  1891  (64  d;  55 
Vict.  e.  76),  »».  47,  99  (4),  107  (3),  123. 

A  summons  wo*  taken  out  by  a  tanitary  intpector  of  a 

(a.)  Bepotted  by  EBSiONlt  Bbid,  Esq.,  Barrister- 
at-Law. 


borough  council  under  lection  47  of  the  Public  Health 
{London)  Act,  1891,  against  a  perion  for  having  on  hit 
premitei  uviound  meat  intended  for  tale  for  human  food. 
It  appeared  on  the  face  of  the  lummoni  that  the  informa- 
tion wai  laid  by  and  the  lummoni  iiiued  to  the  retpondeni 
on  behalf  of  ilie  borough  council,  whereat  in  fact  the 
intpector  had  not  obtained  the  expreti  content  of  hi* 
council  to  iuue  the  aummoni. 

Held,  that  the  conviction  wat  not  bad  ab  initio,  at  the 
wordt  "  on  behalf  of  the  borough  council "  eould  be 
refected  at  turplutage,  tinee  a  private  individual  could 
inititute  proceedings  before  juiticei  under  the  above  tection. 

Allman  v.  Hardcastle,  89  L.  T.  653,  52  W.  R.  Dig. 
112,  coniidered  and  applied. 

Case  stated  by  a  Metropolitan  police  magistrate, 
before  whom  the  appellant,  Frederick  (Hebler,  a 
butcher,  carrying  onbusioessinEing's-road,  Fulham, 
had  been  convicted  upon  an  information  preferred  by 
the  respondent,  a  sanitary  inspector  appointed  by 
the  FcQham  Borough  Ootrndl  under  the  PubUo 
Health  (London)  Act,  1891,  s.  47,  alleging  that  on 
the  23rd  of  March,  1906,  the  appellant  did  dex>08it 
for  the  purpose  of  sale,  or  of  preparation  for  sale,  or 
had  in  his  possession  or  on  his  premises  for  that  pur- 
pose, 5Ibs.  of  meat,  which  was  on  that  day  lawfully 
seized  by  the  respondent,  the  said  meat  appearing  to 
him  at  the  time  of  seizure  to  be  unsound,  onwhole- 
some,  and  unfit  for  the  food  of  man. 

The  meat  was  in  due  course  of  law  adjudged  by 
the  magistrate  to  be  unsound,  &&,  acd  ordered  to  be 
destroyed. 

The  respondent,  before  applying  for  the  summons, 
did  not  report  the  facts  to  the  Fulham  Boroiigh 
Council  or  any  committee  appointed  by  them.  He 
never  received  any  express  authority,  by  resolution  or 
in  writing,  general  or  special,  from  the  council  or 
any  such  committee,  authorizing  him  to  make  com- 
plunts  or  take  proceedings  on  th-  ir  behalf. 

It  was  contended  on  behalf  of  the  appellant  that 
under  section  107  (3)  of  the  Act,  for  the  purposes  of 
and  as  a  condition  precedent  to  prosecution  on  behalf 
of  a  sanitary  authority  by  their  sanitary  inspector 
imder  section  47,  it  was  necessary  that  the  inspector 
should  report  the  alleged  offence  to  the  authority, 
that  the  authority  should  consider  such  report,  and 
direct  or  authorize  their  inspector  to  apply  for  a 
summons  and  act  as  prosecutor.  No  such  report  was 
made  by  the  respondent,  nor  did  the  Fnlham  Borough 
Council  or  any  committee  thereof  expressly  direct  or 
authorize  the  respondent  to  make  the  complaint  and 
take  proceedings. 

The  magistrate  was  of  opinion  that  the  reports 
required  by  section  107  (3)  were  confined  to  (a) 
nuisances  discovered  by  the  inspectors  themselves 
tmder  section  1 ,  and  other  sections ;  (b)  inquiries  by 
them  into  complaints  of  nuisances  and  offences  against 
the  statute  and  statotory  bye- laws  made  by 
individuals  nnder  (amongst  other)  sections  3  and  21. 
The  offence  in  the  present  sommons  did  not  appear  to 
fall  into  either  class ;  but  even  if  it  did,  the  language 
of  the  section,  "  subject  to  the  direction  of  the 
council,"  was  capable  at  least  of  meaning  such  direc- 
tion as  it  might  choose  to  give.  Bat  however  this 
might  be,  there  was  nothing  in  the  language  of 
section  107  (3),  or,  as  regards  committees,  section 
99  (4),  compelling  the  authority  to  give  directions  in 
any  particular  form  or  manner,  and  the  course  adopted 
might  well  justify  the  respondent  as  resting  on  an 
implied  direction  and  authority  or  on  ratification. 

W.  Clarke  Hall,  for  the  appellant.— Before  an 
inspector  can  institute  a  prosecution  on  behalf  of  a 
IomI  authority  he  should  report  to  the  local  authority 
and  they  should  authorize  him  to  apply  for  a 
summons  and  act  as  prosecutor  against  the  alleged 
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offender.  No  fuch  report  vaa  made,  nor  did  the 
Tiorough  conucil  or  any  committee  BXfireaslyiitithoriza 
the  respondent  to  wake  the  complaint  and  take  iiro- 
ceedi&gs.  TiiQ  mufiixtrate  was  wrong  in  holding 
that  the  reports  required  by  section  107  (3)  were  con- 
lined  (fi)  to  miiaanee  discovered  by  th«  inHpectors 
thenjaelves  under  aection  1  and  other  sections;  (!>) 
inquiries  by  tbem  iuto  eoniplainta  which  were  madB 
as  to  musances  and  oHeuces  H^aint>t  the  stntute  and 
against  tfie  statuttiry  bye-law»  by  privale  indiTiilaala 
under  (amongst  others)  sections  3  and  21,  and  aa 
stated  in  evidence  at  the  hearing  these  two  clasaes  of 
reports  were  always  mad«,  and  as  a  fact  consequent 
process  was  always  applied  for  by  the  council's 
solicitor.  The  offence  in  the  present  instance  d<-'es 
not  appear  to  fall  within  either  of  those  classes,  but 
it  it  does  the  langr-age  of  section  107  ('.i) — "subject 
to  the  direotion  of  the  nanitary  authority  or  of  a 
committee  thereof" — is  capable  of  meaning  such 
direction  as  the  council  might  deem  it  expedient  to 
give,  and  here  there  was  no  directioa  at  all.  The 
question  of  authority  ii  one  of  substance,  because 
otherwise  the  local  authority  might  not  be  held  Uabla 
in  costs  if  the  prosecution  failed. 

lih  (if  Witjhi  Frrrg  Co.  t.  S^fde  Commti>ioner$,  25 
J.  P.  454,  was  referred  to, 

Difnrk'BtTU,  K.C,  and  IF.  >/.  Jeeves,  for  the  respon- 
dent,— Even  if  the  contention  of  the  appellant  that 
section  lo7  (a)  makes  it  a  condition  precedent  that 
the  iuspeotor  shoiilil  repurt  and  should  have  the 
express  authority  of  the  sanitary  authority  to  prose- 
cute, that  would  not  affect  the  validity  of  the  convic- 
tioD,  as  anybody  can  institute  proceedings  under 
section  47  ('J).  Therefore  the  words  "  on  behalf  of 
the  Fulham  Borough  Council  "  in  the  sumiuoua  for 
the  purpose  of  this  case  are  quite  immaterial. 
AUman  v.  IltiTtlcaeth,  89  L.  T.  553,  32  W.  B.  Dig.  112, 
is  directly  in  point. 

They  cited  also  Worthington  v.  Kiini/,  3  L.  G.  E. 
1098 ;  liey.  v.  Stewart.  44  W.  K.  368.  [1896]  1  Q.  B. 
300;  Hack  v.  Bflma,  o7  L.  J.  M.  C.  37,  3tJ  W.  R. 
Dig.  108  ;  and  Cole  v.  Cou^ton,  8  W.  R  412.  29 
Jm  J.  M.  C.  123. 

Lord  ALVERBToira,  L.G.J. — In  my  opinion  this 
appeal  failii,  as  the  cose  is  practically  covered  by 
authority.  The  really  important  questioti  is  whether  an 
individual  c»n  taka  proceedings  under  saotioti  47  (2), 
I  agree  that  section  47  operates  to  give  only  certain 
powers  to  individuals  and  that  for  certain  pur- 
poses the  rights  and  duties  of  the  sanitary  inspector 
and  medical  officer  are  hedged  in  by  provisions  fur 
the  protection  of  the  ratepayers  and  of  the  sanitary 
authority,  who  arn  or  may  bo  their  principals.  If  the 
sanitary  authority  were  going  to  delegate  their  power 
to  take  proceedings  to  a  particular  ofScer  they  must 
do  so  under  section  123  by  a  resolution.  If  a  com- 
mittee was  going  to  authorize  someone  on  their 
behalf  to  make  complaints  they  must  do  so  in  aooord- 
ance  with  section  99  (4),  Therefore,  for  the  purpose 
of  liability  for  costs  and  of  the  question  whether  any 
proceedings  had  been  taken  on  behalf  of  the  sanitary 
authority,  those  provisions  become  of  very  great 
importance.  But  the  question  here  is  whether  a 
private  individual  could  take  proceedings  under  section 
47  (2).  Can  it  be  contended  that  the  only  persons  who 
could  take  proceedings  under  section  47  (2)  are  the 
medical  officer  of  health  or  the  sanitary  inspector, 
or  the  ooundl  who  authorized  them  ?  It  was  aaid 
that  the  right  to  take  proceedings  'waa  limited 
by  the  opening  words  of  the  section,  but  that  con- 
tention I  think  goes  t.oo  far,  in  view  of  the  object 
of  the  statute,  vrhi^h  was  intended  to  ensure  food 
being  wholesome  and  to  prevent  diseased  food  from 
being  exposed  for  sale.    If  it  was  the  intention  of  the 


Legislature  to  restrict  the  right  of  any  individual  to 
lay  au  information  there  ought  to  have  been  express 
words  to  that  effect.  For  the  reasons  stated  in  Back 
V.  llolmts,  it  is  not  open  to  argument  that  a  piivate 
indtvidtial  can  not  lay  an  information.  It  wag  sjtid 
that  in  this  case  the  information  was  laid  by  tha 
respondent  on  behalf  of  the  borough  council,  but  on 
that  point  this  case  was  covered  by  Allmaa  v.  H>ird- 
casile,  wtiich  decid-d  that  the  words  "  on  behalf  of 
the  borough  council "  iu  the  summons  could  be 
rejected  as  surplusage.  In  that  case  it  was  held  that 
any  penon  might  lay  an  information  for  the  offence 
of  exposing  goods  for  sale  apou  or  so  as  to  hang  over 
any  footway  so  as  to  cause  an  obstruction  witbin 
section  60  (7)  of  the  Metropolitan  Police  Act  It 
follows,  theref  ire,  as  the  power  to  Uy  »u  information 
is  not  limited  to  the  persons  referred  to  in  the  earlier 
part  of  section  47  of  the  Act  we  are  considering  it  can 
not  be  contended  that  because  there  are  in  the  Act 
certain  sections  protecting  the  sanitary  authority, 
these  proceedings  were  bad  cii  initio.  The  case  of 
hie  of  Wight  Ferrt/  Cu.  r.  Hyde  CommiMiontTt  ij  a 
very  difTerent  cise  from  the  present.  That  was  m 
case  of  an  alleged  ouiAauce  on  a  foreshore  and  involved 
very  different  considerations.  The  statute  there  in 
question  (the  Nuisances  Removal  Act.  1855)  w»b  DOt 
a  statute  of  the  character  of  the  Pablic  Hestlth  Acts, 
dealing  with  a  matter  of  great  public  importance,  and 
the  point  that  a  private  iudividual  could  not  taka 
proceedings  for  ti  nuisance  was  not  raised  there,  uor 
could  it  have  been  raised.  The  rexpondent  in  the 
present  case  is  entitle!  as  a  private  individual  to  l»y 
an  information  and  take  out  a  summons,  and  the  fact 
that  the  sanitftTy  authority  was  protected  as  reg&rda 
costs  was  not  sufficient  to  enable  the  oourt  to  say  that 
these  proceedings  ought  not  to  have  been  institnted 
by  him. 

For  these  reasons  I  think  the  appeal  fails  and  should  ' 
be  dismissed  without  costs, 

Dahlixo,  J.— I  agree. 

Bbay.  J.— I  concur. 

Appeal  dismisttd,  but  without  eottt. 

Solicitors  for  the  appellant,  W.  T.  Ilickttt$  <t  Son. 

Solicitor  for  the  respondent,  Ji.  M,  PtuooU, 


March 


K.  B.  Div.  \ 

(Lord  Alverstone,   L.C.J. ,    and  > 

Ridley  and  Darling,  JJ.)        } 

HoEsrsEY  CoaPORATiOJr  v.  Bibbeok  Fbkesold 
BunJJiso  SoCTETY,  (a.) 

Local  ijovernmenl — Making  up  itrecl — Expenta — Otoner 
raiding  outiide  district  of  Wal  authoriiif  doing  toorlt 
— Power  to  charge  mch  ounver — Publie  EtaUh  Act, 
1875  (38  cfe  39  Vid.  -.■.  55),  «.  150. 

A  lix:ul  authority  afiing  under  »eetio»  180  of  the 
Public  Health  Ad,  1875.  and  making  up  itreeU  undrr 
that  action,  has  no  jmwer  to  cluirge  any  pjrt  of  th* 
expeiiK  on  fronlmjen  mho  reside  oitttidi  the  boundary  of 
the  local  authority. 

Case  stated  by  justices. 

The  appellants  were  the  local  authority  for  th« 
borough  of  Hornsey.  and  the  respondents  were  ibe 
owners  within  the  meaning  of  the  Public  Health  Arf, 
1875,  of  the  premises  adjoining  and  abutting  on  tha 
footpath  on  the  north  side  of  the  Birbeck-roail.  The 
Btrbeck-road  is  a  highway  not  repairable  by  tb« 
inhabitants  at  large,  and  it  runt  east  and  west.     The 

(a.)  Reported  by  ALA^f  HOGQ,  Esq.,  Barrister- 
at>lAW, 
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boundary  between  the  appellant'!  borough  and  the 
nrban  dutrict  of  Friem  Bamet  was  along  the  line  of 
the  kerb  of  the  footpath  on  the  north  aide  of  the 
Birbeck-road,  80  that  the  carriage-way  and  the  foot- 
path on  the  south  side  are  in  the  appellant's  borough, 
and  the  footpath  on  the  north  side  is  outside  the 
appellant's  borough  and  within  the  urban  district  of 
friern  Bamet. 

In  July,  1903,  the  appellant,  purporting  to  act 
under  the  Public  Health  Act,  1875,  served  notice  on 
the  respondents,  inter  alia,  requiring  them  to  level, 
pave,  metal,  and  ilag,  and  make  good  the  part  of  the 
Birbeck-road  within"  the  appellant's  borough,  and  on 
their  failing  to  do  so  carried  out  the  work  themselves 
and  endeavoured  to  recover  the  apportioned  cost  from 
the  respondents.  About  the  same  time  the  urban 
district  conncO  of  Friem  Bamet  served  notice  on  the 
respondents  with  regard  to  the  footpath  on  the  north 
side  of  the  Birbeck-road,  and  executed  the  necessary 
works. 

The  respondents  paid  the  amount  apportioned  on 
them  in  respect  of  those  works,  but  refused  to  pay 
the  amount  apportioned  on  them  by  the  appellants  in 
respect  of  works  in  those  parts  of  the  Birbeck-road 
which  lay  within  the  appiallants'  borough,  on  the 
Kroand  that  their  property  lay  outside  the  appellants' 
borough  and  was  not  under  any  liability  for  the  main- 
tenance of  the  road  within  the  borough.  There  are 
soil  and  surface-water  sewers  running  through  that 
part  of  the  Birbeck-road  which  is  within  the  borough 
of  Homsey.  These  sewers  form  part  of  the  main 
drainage  system  of  that  borough  and  are  vested  in  the 
api>eUants.  The  houses  on  the  south  side  of  the  road 
drain  into  those  sewers,  but  the  houses  on  the  north 
side  drain  into  a  sewer  running  along  that  part  of  the 
road  which  is  within  the  Friem  Bamet  urban  district, 
and  which  has  been  recently  constructed  by  the 
district  cottnoU  at  the  request  and  the  cost  of  the 
owners  of  premises  on  the  north  side  of  the  road. 
The  justices  dismissed  the  complaint  but  stated  this 
oase. 

By  the  Public  Health  Act,  1876  (38  &  39  Vict.  c. 
65),  s.  150  :  "  Where  any  street  (not  being  a  highway 
repairable  by  the  inhabitants  at  large),  or  the 
carriage-way,  footway,  or  other  part  of  such  street 
is  not  sewered,  levelled,  paved,  met^ed,  flagged, 
channelled,  and  made  good  ...  to  the  satisfaction 
of  the  urban  authority,  such  authority  may,  by  notice 
addressed  to  the  respective  owners  or  occupiers  of  the 
premises  fronting,  adjoining,  cr  abutting  on  such 
parts  thereof  as  may  require  to  be  sewered,  levelled, 
pav«d,  metalled,  flagged,  or  channelled  .  .  . 
require  them  to  sewer,  level,  pave,  metal,  channel,  or 
miuce  gpood  .  .  .  the  same  within  a  time  to  be 
specified  in  such  notice.  ...  If  such  notice  is 
not  complied  with,  the  urban  authority  may,  if  they 
think  fit,  execute  the  works  mentioned  .  .  . 
therein,  and  may  recover  in  a  summary  manner  the 
expenses  incurred  by  them  in  so  doing  from  the 
owners  in  default. 

Macmorran,  K.C.  {A,  F.  Jenkin  with  him),  for  the 
appellants. — ^Theee  premises  abut  on  the  road,  and  it 
makes  no  difference  that  they  are  outside  the  district 
of  the  particular  local  authority. 

He  cited  Wakefitld  Local  Board  v.  Lee,  1  Br.  D. 
336,  26  W.  R.  Dig.  224  ;  London  County  Coimcil  v. 
Collin*,  3  Knight's  Local  Oovemment  Reports  1103. 

A.  Glen,  K.C.  [Naldrett  with  him),  for  the  respon- 
dents.— ^A  local  authority  cannot  assess  property 
outside  the  limits  of  the  local  jurisdiction.  The 
respondents  have  no  voice  in  deciding  what  is  to  be 
spent  on  the  road.  Special  provision  is  made  in  the 
Public- Health  Acts  whenever  it  is  contended  that  one 
local  authority  shall  charge  another  outside  its  own 


district  (sections  48  and  191  of  the  Act  of  1876 ;  Act 
of  1878,  ss.  16,  21,  and  22). 

He  dted  Reg.  v.  Warner,  27  L.  J.  M.  C.  144 ;  With- 
ington  Local  Board  v.  Corporation  of  Manchester,  1 
E.  &  E.  203. 

Lord  AxvXRSTOirB,  L.O.J. — In  my  opioion  this 
appeal  fails.  There  are  two  or  three  broad  considera- 
tions  which  guide  us  as  to  the  meaning  of  the  section. 
Primdfade  the  powers  and  authorities  of  these  statu- 
tory bodies  are  to  be  exercised  within  their  own  district. 
No  doubt  by  express  enactment  or  by  necessary  implica- 
tion they  may  be  given  powers  outside  their  districts, 
but  the  question  is  whether  or  not  in  this  case  the 
language  is  so  plain  that  we  ought  to  hold  that,  either 
by  express  enactment  or  reasonable  implication,  this 
authority  had  power  to  charge  people  outside  its  own 
district.  No  doubt  there  is  some  groimd  for  saying 
that  roads  are  made  up  largely  iat  the  benefit  of 
people  who  live  by  the  side  of  them.  The  Legisla- 
lature  has  recognized  that  by  requiring  the  making 
up  of  the  roads  not  to  be  thrown  as  a  burden  upon 
toe  general  body  of  rat«payer8,  but  upon  the 
partitmlar  individuals.  To  a  certain  extent  that  is 
qualified  by  the  exception  of  the  highways  repair- 
able by  the  inhabitants  at  large,  but  it  still  leaves  the 
section  with  regard  to  all  the  other  roads  in  fall  force. 
When  the  street  is  in  a  condition  which  is  not  to 
the  satisfaction  in  certain  respects  of  the  local 
authority  they  may,  by  notice  addressed  to  the 
respective  owners  or  occupiers  of  the  premises 
fronting  on  or  adjoining  or  abutting  on  ^e  road, 
require  them  to  sewer,  level,  &c.,  within  the  time 
specified.  Now,  if  liiat  means  individuals  inde- 
pendently of  the  district  in  which  their  premises  are 
situate,  the  contention  of  the  appellants  is  right. 
But  in  my  opinion  there  are  other  words  which 
to  a  certain  extent  qualify  that  proposition.  In 
the  first  place,  the  urban  authority  may  do  the 
work  themselves  and  may  recover  the  apporitionment, 
which  is  to  be  settled  by  their  surveyor,  from  the 
frontagers.  Then  the  nrban  authority  may  by  order 
declvre  the  expenses  so  incurred  to  be  private 
improvement  expenses.  These  matters  seem  to  me  to 
be  entirely  in  favour  of  the  view  that  the  local 
authority  are  dealing  entirely  with  matters  within 
their  own  district.  If  it  were  otherwise  I  do  not 
quite  see  why  the  surveyor  of  the  other  district 
should  have  no  share  in  the  apportionment  of  the 
expenses. 

Bo  as  to  improvement  expenses,  the  authority 
which  is  to  take  the  necessary  steps  for  recovering 
improvement  expenses  is  the  authority  by  whom 
the  work  has  been  done.  So  again,  the  plans  are  to 
be  deposited  in  the  office  of  the  urban  authority  which 
does  the  work.  To  a  certain  extent  that  point  might 
be  met  by  the  fact  that  notice  is  ti  be  given  to  the 
frontagers,  but  still  at  the  same  time  it  supports  the 
view  that  the  section  deals  with  things  which  are  to 
be  done  within  the  district.  Therefore,  inasmuch  as 
it  lies  upon  the  appellants  to  establish  the  right  of 
the  urban  authority  to  charge  people  outside 
their  own  district,  the  langaage  of  the  section 
is  not,  in  my  judgment,  sufficient  to  give  them 
this  power  by  necessary  implication,  and  it  certainly 
does  not  do  sn  by  express  enactment.  I  am  a  good 
deal  impressed  by  the  principle  of  the  previous  cases 
and  the  argument  upon  the  other  parts  of  this 
statute.  With  regard  to  Reg.  v.  Warner,  the  decision 
in  that  case,  although  it  turned  no  doubt  on  the 
proviso  to  the  section  there  in  qaestion,  does  indicate 
the  broad  principle  that  one  district  could  not  tax  or 
charge  the  inhabitants  of  another.  I  have  therefore 
come  to  the  coo  elusion  that  the  appellants  have 
failed  to  satisfy  us  that  they  have  a  statutory  power. 
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eitlier  expressed  or  implied,  to  tax  the  inhabitants  ot 
Friem  Barnet,  and  this  appeal  must  therefore  be 
dismissed, 

BlDLKY  and  Daelutg,  JJ,,  agreed. 

Appeal  diemitied. 

Solicitors  for  the  ftppdlanta,  L.  J,  Taiham. 

Solidtorg  for  the  respondents,  Rahlmtein  &  Co. 


March  6. 


K.  B.  Div,  \ 

(Lord  Alveratone,  L.C.J. ,  and  J 

Ridley  and  Darling,  J  J.)       ! 

Bkx  v.  SouTHAiiPTON  Justices. 
Ex  parte  Fulm:b,  Smith,  &  Tcbsbk.  (a.) 
Lieenaing  law — Ctiuntij   borouyh— Litxttce— Renetoal — 
Com/jensatwn  authurity— R-fiisal   to  nntv)  Itctna— 
Apical  to  quarUr  aeasions  of  a/tinty — Liunaiii'j  Ad, 
1904  (4  Ed.  1.  c.  23),  ».  8  (2). 

The  refusal  by  jnaiicea  nf  a  county  borouyh,  acting  at 
the  cBmpenmtion  authority  under  the  Licejuing  Act, 
1904,  tn  rentta  a  licence  aut'jKt  to  the  pasment  of  eom- 
pensatioii  it  final,  and  nn  appeal  therefirre  will  li*  from 
their  <Ucieion  (o  the  q}mrter  aesaiom  of  the  county  under 
aedion  27  of  the  Alehoaae  Act,  I82d. 

Mandamus  tojnBtices  of  the  county  of  Southampton 
to  hear  an  appeal. 

On  the  21st  of  February,  19t)5,  Edward  DonVin, 
who  was  the  licensed  etccnpier  of  the  York  Inn, 
Southampton,  of  which  Mcfsre.  Fuller,  Smith,  & 
Tamer,  brewers,  of  Chi s wick,  were  the  ownera, 
received  a  notice  of  objection  to  tho  renewal  «jf  hia 
licence  upon  the  ground  ih%t  thf  licence  was  not 
required  in  the  neighbourhood. 

On  the  2nd  of  March,  1905,  he  attended  at  the 
general  annual  licensing  meeting  held  for  the  county 
borough  and  applied  for  the  renewal  of  his  licence. 
That  application  was  referred  to  the  whole  body  of 
justices  acting  in  and  for  the  county  borough  as  the 
compensation  authority.  On  the  25111  of  May,  1 305, 
the  cotopensation  authority  refused  to  renew,  subject 
to  payment  of  compensation  Prom  this  refusal 
Donkiii  and  Puller,  Smith,  &  Turner  appealed  to 
quarter  sessions  for  the  county. 

Oa  the  27th  of  Juna,  lOOJ,  the  quarter  lesaiong 
refused  to  hear  the  appeal,  on  the  ground  that  they 
had  no  jurisdiction  to  entertain  it,  wbereupoa  the 
present  rule  was  obtained  at  the  instance  of  FuUer, 
Smith,  &  Tumer. 

Dtt!^,  K.C.,  and  /.  A.  Simon  showed  cause.— Prior 
to  the  Liceniing  Act  of  1904  the  question  of  renew- 
ing licences  was  determined  in  boroughs  by  the  whole 
body  of  the  justitses  acting  for  the  borough,  and  an 
appeal  from  their  refusal  to  renew  waa  given  to 
quarter  sessions  of  the  county  by  section  27  of  the 
Alehouse  Act,  1828.  By  section  8  of  the  Act  of  1904 
the  decision  of  the  whole  body  of  justices  in  a  county 
borough  is  substituted  for  that  of  quarter  sessions. 
It  is  tlierefore  tinal.  The  county  borough  raises  its 
own  fund  out  of  wliich  conipenuolion  for  oitinquisbed 
UoenOPB  is  paid,  and  it  w«8  the  intention  of  the 
Legislature  that  boroughf?  should  have  entire  control 
of  the  way  that  fund  was  to  be  applied.  In  this 
particular  respect  the  county  borough  was  placed  on 
the  sauie  footing  as  the  county.  This  change  does 
not  aS'ect  the  right  of  appeal  from  the  ref u»al  by  the 
borough  justices  to  renew  on  some  ground  other  than 
"  reduudanoy." 


[a.)  Beported  by  EhSKINE  Beid,  Esq.,  Barrister- 
at-Law. 


Pii^kfiird,  K.<:  (S,  H.  Emmanuel  and  U.  Jirodrifk 
with  him),  in   support  of  the  rule. — If   the  appe*l 
which  previously  existed  under  the  Act  of   I S28.  and 
whii-h  still  exists  as  to  other  matters,  is  token  away 
in  the  ca<e  of  a  refusal  to  renew  with  oompeneatioa, 
it  must  be  taken  away  either  expressly  or  by  necessary 
impiicatioi'.     But  there  is  no  provision  in  the   new 
Act   which    abrogates    the    right    of    appeal  _  either 
expressly  or  by  impUcaliou.     Although  section    27 
of    the  Act    of    1828    gives    a    right  of    appeal   to 
quarter    sessions    only  to    a    person    aggrieved    by 
an     act    of    a    justice     "done    in    or    oonoemins 
the     execution     of     this     Act,"     nevertheUM     by 
section   10    of  the  Act  of    1904,  that  Act  is   to    be 
"  Q-matrued  as  one  with  the  Licensing  Act*,  IS28  ta 
li)04,"  so  that  the  words  "  this  Act"  in  section  27  of 
the  earlier   Act    muit    b^   read    as    incladioR    tbe 
Licensing  Act  of  1904.     Hectiou  8  of  the  new  Act  ia 
substituting  the  whole  body  of  justicei  in  a  ooctnty 
borough  for  the  quarter  sessions  Bubstitated  a  body 
from  which  an  appeal  would  lie.      It  Hops  not  saj 
that  the  whole  body  of  justioPB  shall  be  deemed  t->  b« 
for  this  purpose  the  qnnrter  seasioos.     If  the  right  to 
appeal  is  gone,  the  only  way  in  which  the  correctnefS 
r<f    the  justices'    dedsion  in  point   of    law  can   be 
qufstioned,  is  gone  too,  hectuse  they  are  nit  a  court 
and  have  no  power  to  state  a  sppeial  case :   Botditr  v. 
Kfnt  Juslicee,  46  W.  E.   114,  [1897]  A.  C.  .>56.    The 
Act  of  1904  does  not  expressly  take  away  this  rigbt 
of  appeal,  and  to  so  hold  would  he  to  render  the  A«* 
inconsistent  with  its  own  provisions. 

Lord  Alver8T0,s-E,  L.C.J.— 1  am  of  opiuion  that 
this  rule   must    be  discharged.     Before    190*    thete 
existed  a  right  of  appeal  to  the  quarter  sessioas  from 
a  refusal   by  the  licetising  authority  of   a    oonnty 
Itorough  to  renew  a  li-ence,  the  licensing  antbofity 
for  the  purpose  being  the  whole  body  of  justioes  for 
the  borough.    The  question  is  whether  that  ri{;bt  ei 
appeal  is  taken  away  by  the  Act  of  1 904  so  far  «i  a 
refusal  upon  the  ground  that  the  licence  is  nnnswv 
sary.    The  broad  scop  of  the  Act  of  1904_wii_tO 
Emit    the    ordinary    jurisdiction    of     the    licettang 
authority,  wlio  were  to  have  the  power  to  refus«  the 
renewal  of  a  licence  only  on  certain  specified  grattods, 
the  power  to  refuse  a  renewal  upon  any  other  ground 
being  vested  in  the  quarter  sessions  instead  of  in  the 
justices  of  the  licensing  district.     In  other  words,  ibm 
Act  conferred  upon  quarter  sessions  a  new  jniisdio- 
tion,  not  an  appellate   jurisdiction,  but  an  original 
jurisdiction — namely ,  the  right  to  refuse  the  ren«w«l 
of  a  licence  upon  other  grounds  than  those  mentionad 
in  the   early  part  of  section  I.     A  new  juriadiotioa 
waa  then    given    to    the    licensing  justices    of    the 
district ;  they  were  to  form  »«  opinion  on  the  qaee- 
tion  of  the  renewal  of  licences  upon  other  groonds 
and   make  a   report  to  quarter  sessions,  by  whom, 
if    considered    expedient,    the    renewal    might    be 
refused.       With     regard    to    counties    the    enact- 
ment   is    pretty    clear,    and    ita    broad     feature    ia 
the  new    jurisdiction    eonf erred    np«jn    the    qnartw 
sessions,  who  were  onoe  and   tor  all  to  deal    with 
the  question  of   renewal,  the  preliminary  conditaon 
boiuK  that  these  should  have  the  report  befotw  theai 
made  by  the  justices  of  the  bconsing  district.      In 
working  out  the  machinery  to  carry  out  that  broed 
intention  it  is  not  unimportant  to  consider  certain  «>f 
the  provisions  of  section  o  of  the  Act,  from  which  it 
appears  that  not  only  was  there  a  departure  from  the 
old  appellate  j  urii diction,   but    a    powiT    given   to 
quarter  lessiona  to  delegate  to  a  oommittee  the  di»- 
charge  of  some  of  their  duties.     In  the  same  sectioa — 
section  5— a  clause  was  inserted  that  "the  jnttiuee  of 
a  licensing   district    bomg  a  county   borough  shall 
exercise  their  powers  under  the  Licensing  Acte,  1828 
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to  1902,  as  to  the  renewal  of  licences  through  the 
borough  licensing  committee  appoioted  under  section 
38  of  the  Licensing  Act,  1872."  So  far,  therefore, 
the  Act  proceeded  to  deal  with  counties  and  county 
boroughs  on  parallel  lines.  Reports  had  to  be  made 
by  the  justices  of  a  licensing  district  in  a  county  and 
by  the  licensing  committee  in  a  county  borough, 
llien  c  )mes  the  section  upon  which  the  question  iu 
the  case  turns— section  8,  sub-section  2 — which  is  as 
follows:  "  This  Act  shall  apply  to  a  county  borough 
as  if  it  were  a  county,  with  the  substitution  for  qua<  ter 
sessions  of  the  whole  body  of  justicos  acting  in  and 
for  the  borough."  And  section  5(4)  proriaes  ihat 
the  "  justices  of  the  licensing  district "  upon  whose 
reference  and  report  the  whole  body  of  the  borough 
justices  are  to  act,  >hall  in  the  case  of  a  county  borough 
mean  the  "boronghlicensing  committee."  Thatiswhat 
may  be  called  a  £«fting  clause,  because  it  is  doubtful 
whether  it  is  always  pos-ible  in  reading  the  Act  as  a 
whole  to  substitute  the  whole  body  of  justices  for  the 
quarter  sessions ;  it  is,  therefore  necessary  to  look  at 
tiie  btoad  scope  of  the  enactment  to  see  what  is 
its  intention.  It  seems  to  me  that  the  intention 
'was  to  substitute  in  a  county  borough  the  whole 
body  of  justices  to  perform  the  functions  performed 
by  quarter  sessions  in  a  county.  That  makes  the 
auieme  of  the  Act  consistent.  In  each  case — ^in  the 
county  and  in  the  county  borough — there  is  the  con- 
sideration of  the  question  by  a  superior  body  which  is 
no  longer  an  appellate  body.  I  agree  that,  looking 
at  the  state  of  things  before  1904,  the  Act  of  that 
year  might  well  have  been  more  clearly  drafted.  But 
looking  at  its  general  scope,  the  construction  I  am 
giving  to  it  is  the  ouly  one  consistent  with  its  purpose. 
As  I  have  said,  the  ititention  was  to  put  county 
boroughs  in  the  same  position  as  counuea  for  the 
purpose  of  finally  determining  as  to  whether  a  renewal 
upon  grounds  other  than  the  four  mcLtioned  in 
section  1  should  be  rsf  uied.  That  view  is  not  inoon- 
sistant  with  other  provisions  of  the  Act  which  point 
to  the  question  being  dealt  with  locally,  and  it 
would  be  a  departure  from  that  principle  if  we  were 
to  hold  in  this  matter  an  appeal  lay  from  the  whole 
body  of  jostices  in  a  county  borough  to  the  quarter 
sessions. 

BmLBT,  J. — I  am  of  the  samt  opinion,  I  consider 
that  it  is  more  in  accordance  with  the  scheme  of  the 
Act  of  1901  that  there  should  be  no  appeal  in  such  a 
case  as  the  one  we  are  considering.  I  agree  with  my 
lord  in  thinking  that  although  the  Act  does  not 
expressly  take  away  the  right  of  appeal  given  by 
section  27  of  the  Act  of  1828,  its  general  effect  is  to 
render  such  a  right  of  appeiil  inconsistent  with  its 
own  provisions. 

Dabung,  J.— I  agree.  This  Act  of  Parliament 
starts,  and  for  some  way  continues,  as  though  it 
dealt  with  counties  otily,  and  provides  that  in  the 
class  of  cases  with  which  it  was  intended  to  deal  the 
question  of  the  renewal  of  licences  should  be  referred 
by  the  justices  of  the  licensiog  district  to  the  quarter 
sessions  of  the  county  for  decision.  To  this  end  the 
coimty  was  treated  as  excluding  county  boroughs, 
although  it  includes  boroughs  which  are  not  county 
borouehs.  Then  by  lection  8  (2)  it  confers  upon 
the  whole  body  of  justices  in  a  county  borough 
the  same  juiidiotion  to  decide  questions  of  renewal 
as  it  centers  upon  quuter  sessious  in  a  county, 
and  in  my  opinion  it  w*s  intended  to  make  the 
decisions  of  both  bodies  equally  finil.  It  was  arauxd 
that  whereas  ia  the  case  of  a  county  tbe  quarter 
■essions  have  power  to  state  a  special  case,  in  a 
county  borough  the  jus'ices,  sittiug  as  a  licensing 
body,  have  no  such  power,  and  therefore  the  right  of 
appeikl  on  a  question  of  law  must  be  still  existing 


against  tbe  dedsian  of  justices  of  a  county  borough. 
Though  it  is  perhaps  not  necessary  for  me  to  decide 
that  p^int,  I  may  say  I  disagrre  with  that  conten- 
tion. I  think  that  the  borough  justices  would  have 
power  to  state  a  case.  I  think  the  intention  of  the 
Legisliiture  was  that  they  should,  within  the  county 
borough,  have  the  same  powers  as  those  the  quarter 
sessions  have  within  the  county. 

BuU  diteharged. 

8  Jicitors  for  the  proseouivrs,  Oodden,  Son,  &  Holme, 
for  Lamport,  Bastitt,  &  Hiteock,  Southampton. 

Solictors  for  the  justices,   Jiobbins,  Billing,  A  Co., 
for  H.  Barber,  Winchester. 


Z.  B.  Div.  ) 

(Lord  Alvnrstone,  L,C.J.,  and  |  Feb.  14. 

Ridley  and  Darling,  jj.)       ) 

TozKLAND  V.  West  Ham  Union,  (a.) 

Poor  law  —  Oitardiatu  —  Liability  for  negligence  of 
servant  to  pauper  inmate — Common  employment. 

The  plairiiiff,  who  leat  an  inmate  of  the  union  work- 
houie  belonging  to  the  defendant*,  was  ordered  by  the 
labour  master  to  <^i$ist  in  an  enlargement  of  the  eUctrie 
light  inttallation  which  toot  being  carried  out  under  the 
order  of  their  engineer,  who  teas  a  permanent  official  of 
the  workhouse.  In  the  course  of  the  work  the  plaintiff 
went  on  to  some  staging  which  collapsed,  owing  to  its 
improper  construction,  and  the  plaintiff  was  thrown  to 
the  ground  and  sustained  severe  injuries.  It  was  ad- 
mitted that  the  engineer  was  rrsponsiUe  for  the  staging. 

Held,  that  the  plaintiff  was  not  prevented  by  the  doc- 
trine of  common  employment  from  recovering,  as  he  was 
bound  to  do  the  work,  and  had  not  voluntarily  undertaken 
its  risks. 

Held,  further,  that  tlie  action  was  maintainable  as  the 
work  was  not  being  otrried  out  by  the  defendants  in  the 
discharge  of  their  administrative  duties. 

Appeal  from  the  judge  of  the  Bow  County  Court. 

The  action  was  brought  to  recover  damages  for 
personal  injuries  sustained  by  the  negligence  of  the 
defendants'  servants. 

The  facts  of  the  case  are  as  follows  : 

The  plaintiff  became  an  inmate  of  the  West  Ham 
Workhouse  on  tbe  19th  of  July,  1904,  and  was  at 
first  employed  in  the  bakery  and  afterwards  in  garden- 
ing work.  On  the  28th  of  September,  19U4,  the 
installation  of  tbe  electric  light  was  being  enlarged, 
and  the  assistant  electrician,  by  name  Byers,  applied 
to  the  labour  master  for  increased  assistance,  and 
the  plaintiff  was  itllotted  to  him  for  that  purpose. 

In  the  course  of  the  work,  tbe  plaiotiff,  acting 
under  Byers's  orders,  went  upon  a  staging  consist- 
ing of  a  scaffold-board,  one  end  of  which  rested  upon 
a  pair  of  steps  and  the  other  upon  one  of  the  rungs 
of  tbe  ladder.  The  staging  collapsed  and  the  plaintiff 
received  severe  injuries,  resul'ing  in  the  amputation 
of  his  right  leg.  It  was  admitted  that  Baird,  the 
engineer  of  the  West  Ham  Infirmary,  was  responsible 
for  the  staging. 

Tbe  county  court  judge  found  the  staging  was 
insecure  and  that  Baird  had  been  guilty  of  negligence, 
but  he  held  that  the  doctrine  of  common  employment 
applied  and  that  the  plaintiff  was  therefore  prevented 
from  recovering ;  he  gave  judgment  for  the  defend- 
ants without  costs,  but  assessed  the  damages  at  £100 
in  tbe  event  of  the  plaintiff  being  held  entitled  to 
recover. 

The  plaintiff  appealed. 


(a.)  Reported  by  Alan  Hooq,  Esq.,  Barrister-at> 
Law. 
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JJ,  WaUatf,  K.C.,  Ahingtr,  and  Avyut  CumpMl,  for 
fhe  appelluit. 

^vory,  ^,f7.,  and  5(rpAen  Lynchi  for  the  respoudeLts. 

The  arguments  sufflciently  appear  from  the 
jadguientB, 

Lord  AlverstoJTH,  L.C.J. — Upon  the  main  question 
upon  which  tU«  learn ei  judge  deiadsd  this  case  1 
have  felt  no  doubt.  Hia  view,  which  in  crisply  and 
cleaily  put.  is  that  the  cnae  should  be  decided  upon 
the  BBsumptiou  that  the  plaintiff  was  a  aervaut  of  the 
defendanta,  giTiuK  l^ia  services  in  return  for  board 
and  lodging ;  and  that  in  the  circumstances  of  the 
case  the  defence  of  common  employment  afforded  an 
anairer  to  the  action.  With  great  respect  for  the 
opinion  of  the  learned  judge  I  am  iinabia  to  take 
that  view,  which  seems  to  overlook  the  broad  con- 
sideration lying  at  the  root  of  the  doctrine  of  common 
employment,  that  the  8<>rpaut  has  the  option  of  enter- 
ing, or  refusing  to  enter,  into  a  contract  of  employ- 
ment. It  was  concedf'd  during  the  argument  that 
the  plaintiff  was  doing  labour  which  he  was  compelleil 
to  do  under  the  Poor  Lmw  Acta  affsttiug  th«  iiian<ige- 
incnt  of  workhouses,  and  thit  a  refu«.tl  on  hia  part 
would  or  might  huve  entnilcHl  peuitltt«s ;  it  is  only 
neceaaary  to  rffer  to  .55  Geo.  3,  c.  137,  a.  ij;  1  &  H 
Vice  c.  101.  s.  3S;  and  ^4  &  35  Viat.  c.  lOS.  s.  7,  all 
which  provide  for  penalties  or  puuiihuient!)  for  refusal 
to  do  the  prescribed  work.  We  ought  not  to  li(>sitat<« 
to  apply  the  doctrine  of  common  employment,  if  that 
defence  has  not  been  taken  away  by  statutorf  enact- 
ment, and  if  the  facts  justify  it,  bat  it  is  essential  to 
see  the  basis  upon  which  that  diKitrine  rests.  That 
may  be  collected  from  a  series  of  cases,  to  which  I 
net-d  outy  refer  very  shortly,  in  which  the  doctrine 
has  been  diacnised.  In  Priestly  v.  Fnwler,  3  M,  &  W.  1 ,  at 
p.  6,  Lard  Abinger,  C.B.,  io  delivering  the  judgment 
of  the  court,  said  :  "  The  aervant  is  not  bound  to  risk 
his  safety  in  the  service  of  bis  master,  and  may,  if  he 
tbiuka  fir,  decline  any  aervioe  in  which  he  reasonably 
apprehends  injur}'  to  himtelf ;  and  in  most  of  the 
coses  in  which  danger  mty  be  incurred,  if  not  all,  lie 
is  just  as  likely  to  be  acquainted  with  the  probability 
and  extent  of  it  as  the  master.'' 

In  Iliiichinann  y.  York,  Newrivilh,  mtd  Bfrwkf:  Rnil- 
vitty  Oil,,  S  Ex.  34 y,  at  p.  35-,  Aldersou,  B.,  laid  down 
the  principle  tSiua  :  "Ttie  principle  is  thic  a  servant, 
when  he  engages  to  serve  a  master,  uiulertalies  as 
between  him  and  his  master  to  mn  all  the  ordinary 
risks  of  the  service,  and  thii  includes  thu  risk  of 
negligence  on  this  part  of  a  fellow  servant  whenever 
he  is  acting  in  discharge  of  his  duty  as  servant  of  hitu 
who  is  the  ci)mmon  master  of  both." 

Lord  Cairuj,  in  Wilnmt  v.  Menrij,  L.  R.  1  H.  L.  Sc. 
32G.  at  p.  iJ32,  puts  it  thua :  "  At  all  events,  a  servant 
may  choose  for  himself  between  serving  a  master  who 
does,  and  a  master  who  does  not,  attend  iu  person  to 
his  bnaioess.  13ut  what  the  master  ia,  in  my  opinion, 
bound  to  his  servant  to  do,  in  the  evoot  of  his  not 
pt-rsonally  superintending  suid  directing  the  work,  is 
to  select  prxiprr  and  competent  persons  to  do  fo,  and 
to  furnish  th(fm  with  adi*qti«te  material*  and  resources 
for  the  work.  When  he  baa  done  this  he  has,  in  my 
opinion,  done  all  that  he  is  bound  to  do."  In  all 
these  letding  cases,  therefore,  the  doctrine  of  common 
employment  is  based  upon  ttie  cousent  of  the  ><erv8Jir. 
to  enter  into  the  particular  employment.  1h© 
doctrine  might  I  tliink,  apply  to  tbe  case  of  a  servant 
who  oousent^d  to  enter  an  ejiplciymeut  whioli 
involved  work  of  a  miscellaneous  character.  But 
there  must  be  something  in  the  nature  of  a  voluntary 
bargain  ou  the  part  of  the  servant  to  run  ttie  risks  of 
the  employujeut,  and  n»t  merely  tbe  doing  of  work 
by  compulsion  of  law.  &itMt  v.  StetU,  L.  E.  10  Q.  B. 
120,  is  a  more  recent  il lustration  of  the  principle  ;  it 


is  not  an  attthorily  in  the  present  case,  for  it  must 

not  be  forgotten  that  in  Uiat  case  tbe  partjcalar 
workman,  a  pilot,  was  bound,  under  severe  penalties, 
to  go  and  perform  the  particular  service  ;  it  was  not 
a  case  of  what  I  may  call  a  general,  but  of  a  parttcular, 
compulsion. 

The  defendants'  counsel  tuet  the  difficulty  by  con- 
tending that  the  plaintiff  need  not  have  giine  into  tbe 
workhouse,  and  that  he  went  in  on  the  terms  that  he 
would  give  his  labour  in  return  for  his  suslenanee.  Bot 
I  cannot  agree  with  his  contention  that  the  laDgnagw 
of  tbe  Act  of  Parliament  shows  that  to  be  tbe  basis  of 
the  relations  between  a  pauper  and  the  guardians. 
When  a  pauper  goes  into  the  workhouse  be  doM 
not  know  what  work  he  may  be  called  upon  to 
perform,  and  it  seema  to  aie  an  unjuitiliable  exteusicoi 
of  tbe  doctrine  of  common  employment  to  say  tliat 
for  a  man  to  go  in  a  starving  condition  into  the  work- 
house is  equivalent  to  a  contract  on  his  part  to  do  any 
work  that  he  may  be  ordered  to  do  as  though  be  wet« 
a  servant  who  could  refuse  to  do  it.  The  option  or 
choice  which  tbe  servuit  has  to  exercise  must  be  an 
option  or  choice  with  reference  to  tbe  work,  and  I 
cannot  think  that  we  are  at  liberty  to  disregard  the 
compulsion  of  hunger,  which  drives  a  man  into  the 
workhouse,  and  to  say  that  under  such  circumstances 
a  man  goes  into  it  voluntarily  iu  tbe  sense  in  whidb  » 
servant  voluntarily  entera  an  employment. 

But  the  other  question  which  was  argued  before  iu. 
that  of  the  liability  of  poor  law  guardians  for  the 
neglieence  of  their  subordinate  otHcen,  presents  to 
my  mind  a  more  serious  difiioulty,  whicb  has  not 
been  wholly  removed  during  the  arguments  j  the 
balance,  however,  of  the  reasoning  leads  me  to  the 
conclusion  that  the  guardians  are  responsible.  It  ■ 
difficult  in  such  cases  to  apply  to  public  bodies  who 
act  by  agent)  tbe  ordinary  role  of  law  as  to  the  lia- 
bility of  a  principal  for  the  acta  or  omissions  of  an 
agent.  From  the  decisions  it  seems  that  in  seme  cam* 
that  rule  ought  to  be  applied,  iu  others  that  it  oagit 
not,  and  the  di£Sculty  here  is  to  decide  whetbsf  t&t 
facts  bring  the  *  a«e  within  tbe  rule  or  n^t.  Of  the 
cases  in  which  the  rule  ought  to  be  applied 
Lfvingiton  v.  Liirgati  (luaniiint.  Ir.  B.  2  O.  L.  2D2, 
and  fSiiuthamptnn  anii  Itchett  Bridijf  Vo.  V.  iS!om/A- 
amptna  Local  Boaril,  S  E,  &  B.  801,  afford  good 
illustrations.  In  general  terms,  tbe  result  of  them  is 
that  if  a  public  Twdy  is  doing  by  their  agent* 
work  connected  with  their  ordinary  ministerial  or 
administrative  duties,  that  body  »ill  be  liable 
for  injury  resulting  from  the  comniission  cf  a 
negligent  act  on  the  part  of  a  suburdiuate.  On 
th«  other  hand  there  are  oases  of  which  Brrman  v. 
Liiiitruk  fjuafiiiuni,  2  L.  B.  Ir.  i'i,  is  an  ex^mp'e, 
where  it  has  been  beld  ttiat,  it  ihe  injury  arises  from 
tbe  negligence  or  omission  of  a  subordinatft  to  comply 
with  his  instru  tions,  he  being  a  proper  person  for  iIm 
pO'it  which  he  was  appointed  to  fill,  no  aotiou  will  Ua 
»gain«t  a  public  body  suih  as  a  boaril  of  gnardiuu. 
If  in  tbe  present  case  there  had  be^n  mert^ly  a  breaoh 
by  the  labour  master  of  hi<<  duties  &t  Ubonr  master. 
or  a  breach  of  the  icistrnctions  given  by  him,  1  should 
have  felt  great  d  )iibt  whether  tbe  defrndanta  were 
liable  The  dilHoulty  is  to  decide  within  which  of 
the  two  classes  of  cases  to  which  I  have  referred  'he 
present  casn  fal'a,  and  that  Hecision  can  ouly  be 
arrived  at  upon  a  consideration  of  the  particular  facts 
of  the  case.  Shortly  put,  the  facts  are,  that  tbe 
defen'^'ants  decided  to  extend  the  e'evtric  light 
iuatdUti  u  at  the  workhouse;  they  did  not  enga^ 
a  contractor  for  thn  work,  but  did  it  themSMTM 
by  their  own  servants,  who  in  the  course  of  the  work 
erect  d  this  plat'orni.  By  direction  of  tbe  lafaoar 
master  tbe  plawtiff  was  tolJ  to  go  and  assist  in  Ihe 
work,  part  of  which  consisted  in   holding  up  pipes 
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sgainit  the  wall  while  standing  on  the  platform ; 
there  was  no  improper  act  of  the  labour  master  in 
giving  the  direction,  for  he  was  merely  finding  work 
for  tbe  plaintiff  as  a  pauper.  The  aooident  aroae 
from  the  negligence  of  another  employee  who  had 
improperly  oonstruoted  the  platform,  or  had  allowed 
it  to  be  improperly  oonstruoted,  so  that  it  was 
negligence  in  the  ordinary  sense  of  the  word  to  allow 
the  plaintiff  tu  go  upon  it.  These  facta  bring  the 
case,  in  my  opinion,  within  the  class  of  case  in  which 
tbe  gnardiaas,  having  work  to  do  as  guardians,  do  it 
under  cironmstanoea  in  which  a  person  to  whom  they 
owe  a  duty  would  have  a  right  of  action  against  them 
if  ill  jured  through  the  negug^noe  of  a  servant  acting 
on  their  behalf.  I  have  tberefore  come,  though  with 
oonsiderable  hedtation,  to  the  conolosion  that  this 
action  can  be  maintaioed. 

I  only  desire  to  add,  with  regard  to  the  argument 
on  behalf  of  the  defendaat«,  that  I  must  not  be 
supposed  to  agree  with  the  view  that  the  distinction 
dra«m  between  a  servant  and  a  volunteer  is  an 
exhaustive  distinction.  I  think  there  may  be  cases 
of  servants  who  would  be  eatiUed  to  recover  in  such 
an  action,  notwithstanding  that  others  might  be 
prevented  from  recovering  by  the  operation  of  the 
doctrine  of  common  employment,  and  similarly  that 
some  volunteers  might  maintain  an  action,  although 
other  volunteers  would  be  debarred  fram  recovering 
on  the  ground  that  they  had  merely  interfered  in  the 
performance  of  a  particular  piece  of  work  in  which 
they  had  no  interest  and  over  which  they  had  no 
control. 

For  the  reasons  I  have  given,  I  am  of  opinion  that 
this  appeal  mutt  be  allowed  and  judgment  entered  for 
the  plaintiff  for  £100,  tbe  amount  at  which  the 
d«mag^  were  provisionally  assesied  by  the  lesrned 
county  court  judge. 

R1DI.BT,  J. — I  agree  on  both  points  with  the 
judgment  of  my  lord.  I  do  not  think  that  the 
doctrine  of  common  employment  affords  a  defence  to 
the  action.  The  case  is  one  in  whidi  the  plaiotiff  was 
necessarily  subject  to  tbe  orders  which  might  be 
Kiven  to  him  by  the  defendants'  servants,  and  it  was 
in  doing  work  which  he  was  ordered  to  do,  and  could 
not  refuse  to  do,  that  he  met  with  the  accident  lu 
the  judgment  in  Priestley  v.  Fowler  there  are  phrases 
n«ed  which  have  been  already  cited  by  my  lord,  and 
which  seem  to  place  g^at  stress  on  the  question 
whether  the  risk  of  the  empl  >yment  had  been  under- 
taken by  the  servant  of  his  own  free  will,  and  die 
root  of  the  principle  underlying  the  doctrine  of 
common  employment  is  plainly  shown  to  be  ihat  the 
servant  has  taken  upon  himself  the  risk  cf  the 
negligence  of  his  fellow  servants  in  the  course  of 
their  employment.  The  same  principle  is  also  clearly 
laid  down  in  the  passage  cited  by  my  lord  from  the 
judgment  in  Butchiruon  v.  York,  Nevxaslle,  and  Berwick 
Hatheay  Co.,  which  shows  that  the  court  was  there 
dealing  with  a  case  where  the  servant  had  the  option 
of  refusing  to  enter  the  employment  or  of  under- 
taking the  particular  work,  and  where,  knowing  tiie 
risks  as  well  as  his  master  knew  them,  he  deliberately 
decided  to  run  these  risks.  If  we  want  an  instance 
of  a  case  where  the  facts  are  all  the  othtr  way,  one 
need  look  no  farther  than  the  present  one,  that 
of  the  workhouse  pauper,  who  had  no  option  of  doing 
or  refusing  to  do  the  work  ordered ;  it  is  not  open  to 
him  to  say  that  he  knows  the  risks  of  the  employment 
and  dedinat  to  take  them  upon  himself.  That  being 
so,  it  seems  to  me  that  the  argument  on  which  so 
much  relianoe  has  been  placed — namely,  the  doctrine 
of  common  employment,  furnishes  no  defence  to  this 
action.  Then  it  was  contended  that  the  plaintiff  was 
only  a  volunteer,  and  in  one  tense  that  is  true ;  he 


was  a  volunteer  in  so  far  as  he  got  into  the  workhouse 
by  his  own  voluntary  act,  but  he  was  not  a  volunteer 
as  to  the  work  which  he  should  do  as  an  inmate,  and 
the  application  of  the  doctrine  of  common  employment 
must  depend  upon  his  voluntary  consent  to  do  that 
work ;  the  doctrine  cannot  apply  merely  because  at  an 
antecedent  period  he  volunbuily  entered  the  work- 
house. 

It  wtks  farther  contended  substantially  that  the 
action  was  against  public  policy,  and  that  such  an 
action  was  not  maintainable  against  poor  law 
guardians.  No  doubt  there  are  limits  to  the  liability 
of  public  ofBoers  in  actions  of  tort ;  but  the  g^eral 
rule,  as  applied  in  Southampton  and  Itchen  Bridge  Go. 
V.  Southampton  Local  Board,  is  that  they  may  be 
liable  for  negligence.  The  case  of  Brennan  v. 
Limerick  Guardian*,  where  the  alleged  negligence 
was  in  not  providing  proper  attendance  on  a  patient 
in  a  fever  hospit^,  is  not  binding  on  u«,  and  is  dearly 
not  on  all  fours  with  the  present  case.  Nor  do  I 
agree  with  the  contention  that  the  principle  of  that 
decision  should  be  extended.  The  present  case  is 
more  akin  to  Levingtton  v.  Lurgan  Guardians,  in 
which  an  action  was  held  to  be  maintainable  against 
guardians  for  mf^Wng  a  sewer  and  discharging  sewage 
nrom  the  workhouse  into  a  stream,  to  the  use  of 
which  the  plaintiff  was  entitled.  I  can  see  no  reason 
of  public  policy  why  guardians  should  not  be  liable 
in  an  action  of  negligence ;  but  I  think  that  good 
reasons  may  be  found  why  they  should  be. 

Dabluto,  J. — I  am  of  the  same  opioion.  Dealing 
first  with  the  question  whether  guardians  of  the  poor 
can  be  made  liable  in  an  action  of  negUgenoe,  I  must 
confess  that  it  seems  to  me  one  of  very  considerable 
difficulty ;  tiiat  difficulty  I  feel  equally  with  my  lord, 
and  I  have  come  to  the  sune  conclusion  at  which  he  has 
arrived.  I  think  that  the  rule  of  law  is  to  be  ascer- 
tained from  the  judgment  in  LevinsUm  v.  Lurgan 
Guardians,  where  Whiteside,  O.  J.,  says :  "  Upon  the 
ultimate  dedsiong  in  these  two  cases,  Mersey  Docks 
Triuteet  v.  Gibbs,  L.  B.  1  H.  L.  93,  and  Coe  v. 
Wiie,  L.  B.  1  Q.  B.  711,  it  must,  I  think,  be  now 
taken  as  established — first,  that  unless  the  pro- 
visions of  the  Legislature,  by  express  enactment  or 
necessary  implication,  otherwise  determine  an  action 
for  such  a  wrong  as  that  which  is  the  subject  of  the 
present  suit  lies  against  a  corporation,  or  public 
trustees  acting  grratuitously  for  public  purposes; 
secondly,  that  they  are  not  exempted  by  the  Legisla- 
ture from  this  liability  because  the  legislative  pro- 
visions which  regulate  them  do  not  provide  funds  out 
of  wliich  the  damages  recovered  against  them  in  an 
action  against  them  can  be  pud."  It  is  true  that  in 
that  case  the  injury  to  the  plainiaff  had  been  caused 
by  the  making  of  a  sewer  by  the  guardi«ns,  and  that 
there  is,  of  course,  upon  the  facts,  a  broad  distinction 
between  that  case  and  the  present. 

Then  came  the  case  of  Brennan  v.  Limerick 
Guardians,  in  which  the  judgment  of  the  court 
was  delivered  by  Fitzgerald,  J.,  who  says :  "  The 
reasons  I  have  expressed  are  suffident  to  sustain  our 
judgment,  and  are  concurred  in  by  my  brethren ;  but 
I  desire,  further,  to  state  my  own  impresdon  that  on 
other  and  wider  grounds  the  action  is  not  maintain- 
able." Apparently,  therefore,  the  grounds  which  the 
learned  judge  goes  on  to  mention  did  not  altogether 
commend  themsdvee  to  the  other  members  of  the 
court,  and  it  is  these  grounds  (and  it  is  this  which  I 
particularly  wish  to  point  out)  which  form  the 
strongest  part  of  the  argument  against  the  plaintiff 
in  the  present  case.  The  learned  judge  proceeds  thus : 
"  If  the  present  action  can  be  mnintaaned,  why  should 
not  an  action  lie  against  the  guardians  at  suit  of  each 
pauper  for  every  supposed  neglect  of  administrative 
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duty  caueiDg  to  the  indiTidaal  any  real  or  fancied 
gfrievance  ':"  For  example,  for  sujiplying  f<M>  i  in- 
tiifficient  in  quantity,  or  inferior  in  quality,  or  in- 
Buffioietit  or  inferior  clothing  or  bedding,  defective 
ianjtary  arraDgement,  or  any  other  of  the  various 
negleuta  or  omission*  bf  which  intnatea  of  a  workhouse 
may  be  prejudicially  affected.  If  the  real  or  supposed 
omie«ione  of  guardians  are  to  be  thus  redrosAed.  it 
would  be  difficult,  if  not  iraprauti cable,  to  administer 
the  laws  for  relief  of  the  destitute  poor."  It  is 
to  be  noticed  at  this  point  that  all  the  instances 
which  are  put  by  Fitzgerald,  J.,  are  strictly 
conjined  to  cases  of  omission  to  perform  certain  statu- 
tory duties.  In  the  earlier  part  of  the  judgment, 
witti  which  the  other  membera  of  the  court  agreed,  he 
says  :  "  Wo  are  of  opinion  that  the  plaint  is  bad  in 
substance,  in  not  stating  any  duty  whicb  the  statute 
law  imposed  on  the  defeudauts  ;  and  on  the  contrary 
alleging  a  duty  which  the  taw  did  not  impose  on 
them,  and  resting  the  supposed  right  of  action  on  a 
breach  of  that  duty."  And  further  oo  he  says: 
"Their  duty  was  to  take  order  for  the  relief  of  the 
poor  according  to  the  orders,  general  or  special,  of 
of  the  poor  law  comminaioiiirrs  ,  .  .  The  action 
might  as  properly  he  brought  against  the  commia- 
siouers  as  against  the  guardians."  Looking  at  the 
present  case,  can  anybody  say  that  this  action  might 
as  properly  be  brought  against  the  modern  equivalent 
of  the  commissioners^that  is,  against  the  L^cal 
Government  Board,  as  against  the  guardians  ?  It 
seems  impossible  to  me  to  so  contend.  The  complaint 
here  is  not  that  the  doing  of  an  act  imposed  upon  the 
defendants  by  statute  or  by  the  Local  Government 
Board  led  fi>  the  plaintiff i!  injury.  The  defendants 
were  extending  the  pxisting  installation  of  electric 
light  in  the  workhouse,  they  were  at  liberty  to  employ 
a  contractor  for  that  purpose,  but  they  preferred  to 
use  the  inmates  to  do  it.  I  Jo  not  suggest  that  there 
was  anytding  improper  in  doing  so:  on  the  contrary, 
I  think  it  was  a  raasonable  course  to  take.  They  bad 
the  pjwer  to  order  the  inmates  to  perform  certain 
kinds  of  labour  which  they  (the  guardians)  might 
select,  and  they  or()ereci  the  plaintiff  to  assist  a  jierson 
who  was  putting  in  this  electric  light  tustallation :  in 
the  doing  of  the  work  that  other  person  did  something 
which  the  learned  judge  finds  to  have  been  negligent, 
the  direct  result  of  which  was  the  injury  to  the  ptaiu- 
tiff'.  In  uy  opinion  ihis  cate  is  quite  distinguishable 
from  Breiinan  y.  Limrrick  Oaar'Uana,  and  has  a  much 
greater  resemblance  to  Levimjitun  v.  Lnrijuii  Oiuirdians, 
in  which  the  action  was  held  to  lie  maintainable. 
With  considerable  hesitation,  therefore,  I  think  that 
this  action  will  lie  against  the  guardians. 

Then  comes  the  point  upon  whicb  the  learned 
county  court  judge  decided  this  OMe  in  favour  of  the 
defendants.  He  held  that  the  plaintiff  must  be 
regarded  as  a  fellow-workman  of  the  mui  who  was 
negligent,  nod  that,  therefore,  the  doctrine  of  common 
employment  applied  to  prevent  his  maintaining  this 
action.  I  do  not  think  tbat  frus  was  the  ajrtect  view, 
for  a  reason  which  is,  I  think,  somewhat  different 
from  that  given  by  the  othor  memb'^rs  of  this  court, 
and  which  at  any  rate  I  would  ]irefer  to  express  in 
my  own  lacguaj^e.  In  my  opinion  the  doctrine  of 
common  employment  is  based  upon  the  existence  of  a 
contract  between  the  servant  and  the  employer ;  if  the 
servant  is  in  a  poeition  to  choose  whether  he  will  or 
will  not  run  the  risk,  then  (and  this  is  the  foundation 
of  the  argument)  the  doctrine  vokrUi  noji  Jit  injuria 
applies,  But  a  pauper  is  not  in  a  position  to  caoose 
whether  he  will  mu  the  risk,  or  to  choose  what  sort 
of  labour  the  guardians  shall  put  him  to.  At  the 
most,  when  be  is  ordered  to  do  some  particular  task, 
he  can  stiy,  "  My  poverty,  but  not  my  will,  consents." 
In   that   way,   therefore,   I   thick  that   the  doctrine 


volenti  rum  fit  injur im  cannot  apply  to  the  csae  of  a 
pauper  employed  upon  a  workhouse  task,  and  the  very 
foundation  of  the  doctrine  of  common  employment 
fails ;  there  is  no  common  employment,  for  there  is 
no  contract  with  the  guardiaus  at  all. 

If  that  is  so,  th<Te  is  only  one  way  in  which  Uu 
defendants  can  hope  to  escape  from  the  pout''on,  and 
that  was  taken  by  their  counsel  when  he  put  forward 
the  argument  that  the  plaintiff  bad  entered  the  work- 
house willingly.  That  really  amounts  almost  to 
setting  up  the  doctrin«  of  the  cnntrat  ti/rial  of 
Rousseau,  that  all  the  rights,  all  the  obligatioDs,  and 
all  tbe  disabilities  of  all  the  iohabitanta  of  the  world 
were  regulated  by  an  implied  contract  to  which  ervery- 
one  was  a  party.  If  that  theory  could  be  supported, 
no  doubt  there  would  be  a  contract  between  the 
plaintiff  and  his  fellow-paupers  and  the  gnaKlians. 
3 lit  Ihtit  doctrine  has  for  long  been  discredited,  and  I 
think  thst  in  the  absence  of  an  actual  contract, 
express  or  necessarily  implied,  between  the  p&uper 
and  the  guardians  the  doctrine  of  common  employ- 
ment has  n  >  application  to  tbe  present  case,  and  that 
there  must  be  judg.nent  for  tbe  plaintill', 

Solicitors  for  plaintiff,  I'hilbrick  &  Co.,  for  Htiynet, 
Rubinmn,  .ti  C'l).,  Bow. 


Solicitor  for  defendants,  Billtary*, 


Sigfi  <Eoutt  of  $Wtxtt. 

Chan.  Div,        \ 
Swinfen  Eady,  J.  J 

/n  re  Wallis  aitd  Gkout's  CojrTRAOr, 

Fendiir  and  purchattr — Tith—Rtcttol  twenli/  ytart  tU 

—  Vm.lur  unrf  Pttrchater  Ad.   1874  (37  .t  38    fid. 

c.  7S),  H.  1,2. 

Ill  1906  a  veti'lor  made  an  open  (ontraet  to  «tU  « 
freehold  liOUM,  The  aMrtft  commtneed  wilh  a  eoa- 
veyance  dated  Jatif,  1882,  uiMcU  reiit4sd  a  mnrtgage 
dated  May,  IfiVB,  ntid  eont'iined  an  atkmmiUdijment  of 
tht  right  to  j/rodactimi  of  deede  set  out  in  o  tchetiuir. 
The  ftrtt  deed  wat  dated  the  3U!  of  AitguH,  1877. 

Held,  that  the  purchatfr  uwts  tntliled  to  a  forty  year*' 
title. 

Bolton  0.  Loudon  School  Board,  26  W,  R.  iiS, 
considered. 

Originating  summons. 

This  was  a  vendor  and  purchaser  summons  by  the 
purchaser  for  an  order  that  the  purchaser  was  entitlni 
to  delivery  by  the  vendor  at  her  own  expense  of  an 
abstrm:t  of  the  vendor's  title  to  real  estate  for  a  period 
of  forty  years  imme<iintely  prior  to  the  contract. 

On  the  2Srd  of  January,  1  !i(IH,  the  vendor,  Margaret 
Wallis,  made  an  open  contract  to  seU  a  freehold  house 
to  the  purchaser  for  £2(K>. 

The  abstract  of  the  title  commenced  with  a  convey- 
ance by  a  mortgagee  and  mortgagor  to  Charles  Wallig 
ou  the  2ud  of  June,  IUH'I. 

This  conveyance  recited  that  by  an  indenture  d»ted 
the  9th  of  May,  187W,  made  between  the  mortgagor, 
D.  T.  Baker,  and  the  mortgagee,  of  "  the  hereditaments 
hereinafter  described  and  intended  to  be  hereby 
conveyed  were  with  other  hereditaments  granted  unto 
and  to  the  use  of  the  mortgagee,  bis  heirs  and  assigtif, 
for  ever,  for  the  purpose  of  securing  the  r«p«ymeijt 
to  the  mortgagee,  his  executors,  admiiiistratois,  or 

(«.)  Heported  by  PWL  Stricklaitd,  Esq.,  BMristw- 
at' Law. 
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assigns,  of  the  sum  of  £700  and  interest  thereon  as 
therein  mentioned." 

The  mortgagor  gave  an  acknowledgment  of  the 
right  of  the  purchaser  Charles  Wallis  to  produc- 
tion, aad  an  undertaking  for  safe  custody  of  the 
following  documents  mentioned  in  a  schedule : 

ConTeyanoe  of  the  Slst  of  Aug^t,  1877,  Pritchett 
to  the  mortgagor. 

A  mortgage  of  the  24th  of  June,  1878,  between  the 
mortgager  of  the  first  part,  Paterson  and  Bum  of  the 
second  part,  and  J.  Faulding,  W.  F.  Paulding,  and 
A.  J.  Paulding  of  the  third  pe^. 

A  release  of  the  27th  of  May,  1882,  between  J. 
Paulding,  W.  P.  Paulding,  and  A.  J.  Faulding  of  the 
one  part,  and  the  mortgagor  of  the  other  part. 

The  recited  mortgage  of  the  9th  of  Uay,  1878. 

The  mortgagee  ac^owledsed  the  right  of  the 
purchaser  to  production  of  the  recited  mortgage  of 
the  9th  of  May,  1878. 

The  vendor,  Margaret  Wallis,  was  the  widow  and 
sole  executrix  of  Charles  Wallis,  who  died  on  the  ISth 
of  ISxy,  1905.  The  freehold  house  in  question  was 
devised  to  her. 

Cro»tfidd,  for  the  purchaser. 

J.  O.  Wood,  for  the  vendor. 

SwiNTBN  Eady,  J.,  in  giving  judgment,  said :  The 
contract  was  an  open  contract,  and  me  abstract  beg^ 
in  1882.  [He  referred  to  the  oonveyanoe  and  the 
■ohednlej  The  vendor  refused  to  deduce  a  title  before 
1882.  Why  is  the  purchaser  not  entitled  to  see  the 
deeds  mentioned  in  the  schedule,  which  relate  to 
dealings  with  the  property  f  The  case  of  Bollon  v. 
London  School  Board,  26  W.  B.  549,  7  Ch.  D.  766, 
did  not  apply.  Bven  if  this  case  were  the  same  as 
Bolton  V.  London  School  Board,  I  should  have  grave 
di£Bculty  in  following  it.  According  to  the  language 
of  the  Vendor  and  Purchaser  Act,  1874,  ss.  1,  2,  the 
vendor  was  bound  to  furnish  a  forty  years'  title.  [He 
referred  to  Williams  on  Vendors  and  Purchasers, 
vol.  1,  p.  109n  ]  The  order  will  be  that  the  purchaser 
offering  to  accept  a  title  commencing  with  the  deed 
of  the  Slst  of  August,  1877,  the  vendor  is  entitled  to 
an  ahstiaot  of  audi  title. 

Solicitors,  William  Morgan  Lloyd  ;  Pettitt  & 
Valentine. 
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Sirinfen  Eady,  J.  J  "^^  '"• 

In  re  Pbbth  ELEorEio  TftiMWAYS  (Limitbd). 
Lyons  v.  Tramways  Syndicate  (Ldcitbd).  (a.) 

Company — Debentaret—Ig$ue—  Depoiit  of  blank  deben- 
tara  to  leeure  loan. 

A  company  borrowed  money  on  the  security  of  deben- 
ture bondt.  The  bond*  were  tigned  and  sealed  and  left 
blank  as  to  the  date  and  name  and  were  deposited  with  a 
bank.  The  loan  wai  paid  off'  and  the  debentures 
returned. 

Held,  that  the  transaction  with  the  bank  amounted  to 
an  iuue,  and  that  the  company  were  not  in  a  position  to 
re-issue  the  debentures. 

Special  case. 

The  Perth  Eleo'.rio  Tramways  (Limited)  had  by  a 
trust  deed  assigned  property  to  trustees  to  secure  500 
deboatures  of  £100  each. 

The  directors  passed  a  resolution  to  borrow  £2,000 
on  the  security  of  twenty- one  debentures.  Such 
debentures  were  signed  and  sealed  and  deposited  with 

(a.)  Keported  by  Pattl  Stbiokland,  Esq.,  Barrister- 
at-Law. 


the  company's  bankers,  the  Union  Bank  of  Scotland. 
The  debentures  were  in  blank,  i.e.  without  any  name 
or  date,  and  they  were  not  registered  in  the  name  of 
the  bank. 

The  debentures  were  in  the  form  set  out  in  the 
schedule  to  the  trust  deed.  Each  debenture  was  to 
be  under  seal  and  to  be  issued  to  a  person  to  be 
specified  therein  as  a  creditor  for  £100,  and  as  the 
person  to  whom  or  to  other  the  registered  holder 
thereof  payment  was  to  be  made  by  the  company. 
The  names,  addresses,  and  descriptions  of  the  regis- 
tered holders  were  to  be  entered  in  a  reg^ter  which 
was  to  be  kept  by  the  company. 

The  loan  was  paid  off  and  the  twenty-one  deben- 
tures were  returned  to  the  company. 

The  company  subsequently  issued  six  of  the 
debentures  to  the  defendant  syndicate,  filling  in  the 
name  and  date,  but  without  re-sealing,  and  the 
syndicate  was  reg^tered  as  holder.  The  syndicate 
liad  no  notice  of  any  prior  dealing. 

The  company  proposed  to  issue  the  other  fifteen 
debentures. 

The  question  was  now  raised  whether  the  transac- 
tion with  the  bank  amounted  to  an  issue  so  that  the 
twenty-one  debentures  were  spent  and  could  not  be 
re-issued. 

Oore-Browne,  K.O.,  and  Sargant,  for  the  plaintiff,  the 
reg^tered  holder  of  a  valid  debenture, 

Percy  Wheeler,  for  the  company. 

The  sjmdicate  joined  in  the  special  case,  but  did 
not  appear  at  the  hearing. 

Bwjnfbn  Eady,  J.,  in  giving  judgment,  said  that 
no  separate  point  was  ruised  as  to  the  six  debentares 
held  by  the  syndicate,  and  the  real  question  was 
whether  the  company  have  power  to  issue  any  of  the 
twenty-ooe  at  the  present  time.  The  company 
claimed  that  these  debentures  never  were  issued  to 
the  bank,  but  that  the  first  issue  as  to  the  six  was 
to  the  syndicate,  whilst  the  remaining  fifteen  had 
up  to  the  present  time  never  been  issued  at  all,  and 
oould.  therefore,  now  be  issued  by  the  company. 
The  short  point  to  be  determined  on  the  special  cate 
was  whether  the  transaction  with  the  bank  amounted 
to  an  issue  so  that  twenty-one  debentures  were  spent 
and  could  not  now  be  re-issued.  Now  it  was  pointed 
out  by  Chitty,  J.,  in  Levy  v.  Abercorris  Slate  and  Slab 
Co.,  36  W.  B.  411,  37  Ch.  D.  260,  that  '"issued '  is 
not  a  technical  term  ;  it  is  a  mercantile  term  well 
understood."  I  will  consider  what  the  position 
of  the  bank  was.  There  was  a  resolution  of  the 
directors  to  borrow  on  the  security  of  second  debenture 
bonds,  and  then  the  twenty-one  bonds  in  question  were 
signed  and  sealed  and  left  blank  as  to  date  and  name, 
and  these  twenty-one  sealed  pieces  of  paper  were 
deposited  in  the  bank.  In  my  opinion  that 
gave  the  back  an  equitable  charge  ^lere  was  an 
agreement  that  they  should  have  a  charge,  and  in 
equity  they  had  a  ohar^  on  these  bonds.  If  the  bank 
had  not  been  repaid  and  the  company  had  gone  into 
liquidation  the  bank  would  have  been  entitled  to 
prove  and  to  receive  the  full  amount.  They  had  a 
valid  equitable  chargpe  on  these  debentures,  and,  in 
the  language  of  Stirling,  L.  J.,  in  In  re  Tasker  &  Sons, 
54  W.  K.  65,  [1905]  2  Ch.  598,  "  If  no  payment  had 
been  made  to  "  [substituting  in  the  present  case  "  the 
bank ''],  "  and  the  debentures  had  remained  in  their 
hands,  they  would  have  been  entitled  to  prove  in  the 
action  and  to  receive  dividends  on  the  full  nominal 
amount  of  the  debentures  in  their  bands  ^rt'poMU 
with  the  other  debenture-holders  until  they  rec«ved  in 
full  the  principal  and  interest  due  to  them.  This 
right  was  established  by  the  Court  of  Appeal  in  In 
re   Regent's    Canal    Ironuwrkt    Co,    24    W.   B.    687. 
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3   Ch.  D.  43.      It  Wfts  there  dedded  that  ■>  com- 
pany may  i»»iie  or  dsposit   debentuteg  by   way  of 
coljaleral    security  for    money   lent,    and    that    the 
bolderi  of  other  debentures  of  the  tame  iaaue  have  no 
equity  to  prevent  sucb  a  bargwn  from  being  carried 
into  effect."     If  they  might  so   deposit  debentures 
validly  issued,  they  might  equally  affree  to  deposit 
them,  and  iu  tn  rt  Htrand  Mim'r  litdl  Co.,  14  W.  R.  G. 
3  De  G.  J.  &  S.  147.  showed  that  eff  dot  might  be  given 
to  such  an  agreement.     As  Buckley,  J.,  said  in  /n  re 
Q.a,  Rouihdgt  i-  ,So»j,  hA  W.  E.  4!,  [U»-i]  2  Ch.  480  ; 
"  If  tbtre  is  a  contract  that  a  person  is  to  have  a  loan 
on  the  terms  that  tlie  lender  is  to  have  a  binding 
security,  and  he  does  not  get  that  which  he  contracted 
to  have,  he  baa  the  right  to  be  placed  in  the  same 
position  as  if  he  had  got  it,"     In  other  words,  there 
was  a  contract  here  giving  these   debentures   as  a 
security — a  valid  contract  to  iaane  debentures,  and 
that,  in  the  contemplation  of  equity,  amounted  to  an 
issue.    The  debentures  had  now  served  their  purpose 
as  a  security  for  the  loan,  which  has  ritn  its  course. 
Under  tbesci  cirounistaDces  the  transaction  with  the 
bank   amounted  to   an   issue,   iiuil  as  thf  ompany 
had  BO  power  to  re-issue  debentures  which  bad  once 
been  issued,  they  were  not  in  a  position  to  re-issiie 
any    of    tlie    twenty -one    delisntures,    and    the    six 
debentures   issued  to  the  syndicate  had    not    been 
validly  issued.     This  followed  the  decisions  in  In  re 
<ito,  liimtltil'/e  «t  Srma,  In  tc  W.  Tusl-er  dt  Sota,  and 
tn  r«  Strand  Mime  Halt  Co. 
Solicitors,  Burn  &  Berridge. 


Chan.  Div.        i  jj^    3 

Swinfen  Eaily,  J.  j 

111  re  C0E8ELL13. 
Frxhhobk  V,  NappEE.  (a.) 
WiU—lUcgitimate   tetlator—Oi/t  to   "all   my  nephrutl 

and  nieas"So7iie  named— Oi/t  to  "my  brother  A. 

and  my  sUtert   B.,    0,,   D.,  and   S."—OKihlrm  of 

unnamtd  sister. 

An  iUegitimate  testator  h/l  the  reiiWiic  0/ his  jiroperty, 
tuhjeet  ti)  his  wife's  life  fMtite.  ta  trmtforhis  liTothcr  A. 
and  h(s  ii'aters  IL,  C<,  D.,  and  E.,  the  income  of  A.'a 
tkart  to  Ite  paid  in  him  for  life,  and  on  hit  death,  in  the 
tvenia  that  happened,  (he  /trinciiKil  to  go  "  eqaallyi 
aiiiont/tt  all  my  nejihtws  and  nitut  then  livitiy,"  Like 
proui&ion  with  regard  to  D'*  share.  There  being 
amongst  othtrt  tiUo  reputed  nephew*  and  nitttt  by  a 
repated  titter  of  the  Uttator  who  was  not  meniiontd  in 
the  will,  it  wiu 

Held,  applying  HUl  v.  Crook,  22  W.  7J,  137,  6  ff.  L. 
265,  that,  «n  the  abience  of  Iryitimate  brothers  and 
tuterl  and  nephctos  and  niecea,  all  the  reputed  nephews 
and  nieeea  took,  although  some  reputed  brothera  and 
sisters  and  nephews  and  nieces  only  had  been  mentioned 
in  the  mil. 

Originating  sumtuons. 

This  was  a  summons  to  determine  ceitain  questions 
arising  under  the  will  of  Henry  Jo«eph  Oorjellis. 

By  his  will,  dated  the  9th  of  January,  1872,  the 
testator,  who  was  illegitimate,  after  giving  certa'n 
legacies,  left  his  residue  in  trust  for  his  wife  for  life, 
and  after  her  death  in  trust  for  his  brother  CharU's, 
and  his  sisters  Frances,  Emily,  Caroline  und  EUza. 
The  income  of  Charles'  share  was  to  paid  to  him  tor 
life,  and  at  his  death  the  principal  was  to  be  divid;  d, 
subject  to  a  power  of  appointment  by  the  wife,  which 
was  not  exercised,  "  equally  amongst  all  my  nephews 


(a.)  Keportod  by  R. 


E.  V.  Bax, 

at- Law. 


Esq.,  Barrister- 


and  nieces  then  living."      (This  waa  oonstraed   ai 

"  living  8».  the  death  of  Charles.")     Similar  directions 
were  given  as  to  his  sister  Caroliue's  share. 

The  testator  died  on  the  7th  of  August,  1873 ; 
Caroline  died  on  the  24th  of  April,  1874,  and  Charles 
died  on  the  Ist  of  January,  187f>.  The  testnlor'i  wife 
died  on  the  22od  of  April,  1905. 

Besides  the  reputed  brother  Charles  and  the  reputed 
sisters  mentioned  in  the  will  by  name  (as  above)  the 
testator  hmi  another  reputed  brothpr  who  wasr<-f«rred 
to  by  name  elsewhere  in  the  will  and  alfto  another 
reputed  sister  Mary.  Mary  had  died  in  1S53,  long 
before  the  date  of  the  wiU,  leaving  issue,  hut  neither 
she  nor  her  children  were  mentioned  in  the  will. 

This  summons  waa  taken  out  by  the  present  tm»l** 
to  determine  (irtier  alia)  whether  Marj's  children 
were  included  in  the  gift  to  "all  my  nephewa  uid 
nieces,"  and  were  thus  entitled  to  participate  with 
tie  cluldren  of  the  named  sisters  of  the  testator  in 
the  shares  of  Charles  and  Caroline  Corsellis, 

i.  II.  Eiphinstone,  for  the  trustee. 

T.  L.  WiU-inion,  for  persona  claiming  under  the 
children  of  Frances,  contended  that  the  gift  w»« 
c  3 J) fined  to  the  reputed  nephews  and  nieces  men tioQ«d 
in  the  will  and  the  children  of  the  reputed  brothers 
and  sisters  therein  named. 

He  cited  Seah-IIayne  v.  Jodrelt,  [1891]  A.  C.  301. 
40  W.  R.  Dig.  2M. 

Peterson,  for  persons  similarly  interested,  arj^ed 
on  the  same  lines,  and  cited  Meredith  v.  Farr,  2  Y.  & 
C.  C.  C.  525. 

Mitnning,  for  persons  claiming  undor  Uarya 
children,  contended  that  all  the  reputed  nephew* 
and  nieces  took,  and  cited  In  re  Ikakin,  43  W,  R.  70, 
[1894]  3  Ch.  D.  565,  and  In  re  Wood.  50  W,  B,  693. 
[1902]  2  Ch.  D.  542. 

Vauyhan  Hawkins  and  Cavanagh,  for  Other  psrtifls. 

SWDfFEIf  Eady,  J. — The  question  I  have  to  deciib 
is  who  is  to  participate  under  the  detcripUon  "  all  my 
nephews  and  nieces"  in  the  shares  of  Charlea  and 
Caroline  Gorsellis,  Under  the  ciraumstances  of  this 
case  the  testator  had  not,  and  could  not  havs,  any 
legitimate  nephews  and  nieces — -liis  father  and  mother 
never  having  married.  It  is  undisputed  that  the 
testator  and  his  brothers  and  sisters  had  lived  together 
as  one  family  as  if  their  parents  had  been  married,  and 
that  all  the  children,  includjcp;  Mary,  were  treated  by 
the  parents  as  if  they  were  lawful  children,  and  wiMre 
regarded  by  the  testator  as  his  lawful  brothers  and 
sisters.  The  testator  in  his  will  reftrs  to  some,  but 
not  all,  as  his  brothtrs  and  sistxrs:  he  also  refer*  to 
the  children  of  some  as  his  nephews  and  niecM,  and 
to  one  Arthur  Alexaader  Corsellis,  as  his  relative, 
though  ho  could  have  no  lawful  relative«.  I'rom 
these  facts  it  is  clear  that  the  testator  prooeeded  on 
the  footing  that  bis  patents  were  lawfully  married. 
It  was  argued  that  the  bequest  must  be  confined  to 
the  children  of  those  whom  in  his  will  he  had 
mentioned  as  bis  brothers  and  sisters.  The  language 
of  the  will  does  not  justify  that  contention.  It  it  not, 
wiia  Seah-Hityne  v.  .f«dreU  a  gift  "to  my  relative! 
hereinbefore  named,"  but  a  gift  to  ''  all  my  nephews 
and  nieces,"  by  a  testator  who  could  have  00 
legitimate  onos.  Under  these  circumstanoei  T  am  of 
opinion  that  Hill  v.  Crook,  22  W.  B.  137,  6  H.  L.  265. 
applies.  1  hoM,  therefore,  that  the  childreu  of  Mary 
are  entitled  to  sh<ire  in  their  character  as  nephews  or 
nieces  equally  with  the  children  of  the  other  sister*  of 
the  testator. 

Solicitor*,  If.  T.  Coventon,  for  Sroma  it  Elmhirrt, 
York;  /nrfsrnwur  (t  Brown,  for  Cardent,  BrighUm; 
W.  J.  Somewood. 
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H.  G.      Whxatlxt  v.  Skitbibs  abd  Abothxb. — Lohdok  CovirTT  CoTmon.  v.  Q.  E.  Bt.  Co.      H.  C. 


K.  B.  Div.  1  w„  „. 

(Bidley  and  Darling,  JJ.)  j  '^^  ^' 

Whsatliy  v.  Suithxbs  Ain>  Aitothxb.  (o.) 

Partnerthip—Bill   of    exchange — Auetionter— Trading 
firm, 

A  firm  of  auctioneer$  t«  not  a  trading  firm,  to  as  to 
give  one  partner  the  implied  power  to  bind  the  firm  hy 
aeeqtting  a  bill  of  exchange. 

This  was  an  appeal  from  the  City  of  London  County 
Court. 

The  action  was  upon  a  bill  of  exchange  for  £fiO 
accepted  by  one  Alcock  in  the  name  of  the  firm, 
Smithers  &  Alcock,  of  which  he  was  a  partner. 

.The  county  court  judge  found  (1)  that  the  partner- 
ship, for  the  purpose  of  carrying  on  the  business  of 
auctioneers,  was  not  a  trading  one ;  (2]  that  the 
matter  for  which  the  bill  was  accepted  was  outside  the 
partnership  business ;  (3)  that  Alcock  had  no  express 
authority  irom  Smithers  to  accept  the  bill ;  (4)  that 
Alcock  purposely  concealed  such  acceptance  from 
Smithers. 

In  aoootdance  with  these  findings  the  judge  gave 
judgment  for  the  defendant  with  costs. 

Cairns,  for  the  appellant. — It  is  submitted  that  this 
was  a  trading  firm,  and  if  that  was  so  it  will  not  be 
contended  that  Smithers  is  not  liable.  There  is  no 
authority,  but  Schedule  I.  of  the  Bankruptcy  Act, 
1869,  which  is  headed  "  Description  of  Trades," 
includes  auctioneers.  Sj  far  as  material  it  is  as 
follows .  "  Alum  makers,  apothecaries,  auctioneers, 
.  .  .  persons  using  the  trade  of  merchandize  by  way 
of  commission  .  .  .  persons  who  either  for  them- 
selves or  as  agents  for  others  seek  their  living  by  buy- 
ing or  selling  .  .  .  ;  but  a  farmer,  grazier, 
common  labourer  .  .  .  shall  not  be  deemed  a 
trader  for  the  purpose  of  this  Act."  An  auctioneer  is 
not  allied  to  a  profession,  nor  to  a  farmer  who  does 
not  buy  in  order  to  sell,  but  sells  the  produce  from 
the  land.  A  limited  trading  company  alone  can 
borrow  for  its  business  without  speoiu  powers,  and  in 
Oeneral  Auction  Estates  On.  v.  Smith,  40  W.  B.  106, 
[1891]  3  Oh.  432,  it  was  held  that  the  company  was  a 
trading  company :  see  also  Bryan  v.  Metropolitan  Co., 
3  De  G.  &  J.  123 ;  Ex  parte  City  Bank,  16  W.  R.  668, 
Ii.  B.  3  Cb.  432  ;  Palmer  on  Company  Law  (5th  ed. ), 
p.  231. 

Ernest  Palmer,  for  the  respondent,  was  not  called 
upon. 

BiDLiT,  J. — I  do  not  think  we  can  interfere  in 
this  case.  The  learned  county  court  judge  has  said 
that  in  his  opinion  this  firm  is  not  a  trading  firm 
within  the  meaning  of  the  law  afiecting  bills  of 
exchange,  and  we  are  not  prepared  to  say  he  was 
wrong.  It  is  true  that  the  matter  is  bare  of  authority, 
but  Mr.  Cairns  has  not  been  able  to  point  us  to  any 
authority  which  supports  his  view.  We  can  see,  on 
the  other  hand,  reasons  to  support  the  judgment 
below.  In  order  to  get  some  guide,  perhaps  it  is 
desirable  to  refer  to  the  first  schedule  of  the  Bank- 
ruptcy Act,  1869.  Thtt  Act  does  not  apply  purely  to 
traders,  but  certain  sections  of  it  do.  In  order  to 
define  traders,  the  Legislature  has  dealt  with  the 
matter  in  the  first  schedule.  [GUs  lordship  read 
it.]  There  for  the  purpose  of  tiie  Bankruptcy  Act 
an  auctioneer  was  held  to  be  a  trader.  But  I 
think  that  it  is  a  diffierent  thing  from  saying  that 
because  we  ought  to  hold  an  auctioneer  to  be  a 
trader  for  one  purpose  therefore  we  ought  to  re^^d 
him  as  a  trader  for  all  purposes.  There  is  no  defimtion 

(a.)  Beported  by  MxtmiOK  K.  Dbttoqttsh,  Esq., 
Barrister-at-Law. 


of  a  trade  liud  down,  but  any  definition  must  include 
the  business  of  ba;pn^  and  selling.  That  must  have 
something  to  do  with  it  But  an  auctioneer  does  not 
buy.  He  accepts  the  g^ods  of  another  person  for  the 
purpose  of  selling  them  for  him  by  auction.  In  the 
case  of  Harris  v.  Amery,  L.  B.  1  C.  P.,  p.  154,  Willes, 
J.,  points  out  that  the  term  "  business "  is  wider  than 
"tr«de":  "  It  is  unnecessary  to  refer  to  authorities 
to  show  that '  business '  has  a  more  extensive  signifi- 
cation than  '  trade.' "  An  auctioneer,  it  is  true, 
carries  on  a  business ;  but  so  does  a  barrister,  jet  he 
does  not  carry  on  a  trade.  Under  these  drcumstanoes 
I  am  not  prepared  to  differ  from  the  learned  county 
coort  judge.  Oa  the  whole  I  think  his  decision  was 
the  right  one. 

Dabuno,  J.— I  concur. 

Solicitor  for  the  appellant,  John  Smith. 

Solicitors  for  the  respondent.  Dormer  &  Johnson, 


May  4. 


K.  B.  Div. 

(Lord  Alverstone,  L.C.J.,  and  | 

Darling,  J.) 

London  County  Coxmon.  v.  Gbxat  Eastern 
Baelway  Co.  (o.) 

Railway — Smoke — Company's  default — Bailway  Clauses 
Consolidation  Act,  1845  (8  <fc  9  Vict.  c.  20),  «.  114— 
Begulation  of  Railways  Act,  1868  (31  &  32  Vict, 
c.  119),  s.  19. 

Section  114  of  the  Railway  Clauses  Consolidation  Act, 
1846,  provides :  "  Every  locomotive  steam  engine  to  be 
used  on  the  railway  shall,  if  it  use  coal  or  other  similar 
fuel  emitting  smoke,  be  constructed  on  the  principle  of 
consuming  and  so  as  to  consume  its  own  smoke  ;  and  if 
any  engine  be  not  to  constructed  the  company  or  party 
using  such  engine  shall  forfeit  five  pounds  for  every  day 
during  which  such  engine  shall  be  used  on  the  railway. 

Section  19  of  the  Regulation  of  Railways  Act,  1868, 
provides :  "  Where  proceedings  are  taken  against  a  com- 
pany uting  a  locomotive  steum  engine  on  a  railway  on 
account  of  the  same  not  consuming  its  own  smoke,  then, 
if  it  appears  to  the  justices  before  whom  the  complaint  it 
tieard  that  the  engine  ii  constructed  on  the  principle  of 
consuming  its  own  smoke,  but  that  it  failed  to  consume  its 
own  smoke,  as  far  as  practicable,  at  the  time  charged  in 
the  complaint  through  the  default  of  the  company  or  of 
any  servant  in  the  employment  of  the  company,  such 
company  shall  be  deemed  guilty  of  an  offence  under  the 
Rauvaay  Clauses  Consolidation  Act,  1845,  s.  114." 

Held,  that  it  was  not  a  default  on  behalf  of  the 
company  merely  because  the  company  did  not  supply  the 
ooal  which  was  the  best  that  could  be  obtained  regarded 
from  the  point  of  view  of  its  smoktlessness. 

Case  stated  by  a  metroiralitan  police  magistrate. 

On  the  26th  of  July,  1905,  the  Great  Eastern  Bail- 
way  Co.,  the  respondents,  were  summoned  for  that 
they  on  the  8th  day  of  Jidy,  1905,  at  Bethnal  Oreen 
Junction,  in  the  county  of  London,  did  use  upon  their 
railway  at  Bethnal  Oreen  Junction  a  locomotive 
steam  engine,  to  wit,  locomotive  steam  engine  No. 
363,  using  coal  or  other  similar  fuel  emitting  smoke, 
and  not  wen  constructed  on  the  principle  of  consum- 
ing and  so  as  to  consume  its  own  smoke,  and  which 
did  not  then  contume  its  own  smoke. 

The  material  facts  as  set  out  in  the  case  are  as 
follows:  "4.  It  was  proved  before  me  at  the  said 
hearing  on  the  part  of  the  appellants  by  Samuel 
Tinworth,    a   coal   officer   of   the   appellants,    and 

(a.)  Beported  by  Mattbiok  N.  Dbttoqtteb,  Esq., 
Barrister-at-Law. 
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Herbert  Court,  hu  assiatant,  that  on  the  8th  of  July, 
1906,  he  was  watching  from  a  building  near  to  the 
Bethnal  Green  Junction  Station  of  the  respondemts 
when  a  passenger  train  belonging  to  the  rmpondents 
drawn  by  No.  363  came  into  his  view  at  6  22  a.m. 
from  the  direction  of  Liverpool-street  Station,  drew 
up  at  Bethnal  Green  Junction  Station,  and  passed 
out  of  his  view  at  6  24  a.m.,  and  also  at  7.47  a.m.  the 
same  engine  came  into  his  view,  having  a  simUar 
train,  which  stopped  at  Bethnal  Green  Junction 
Station,  and  passed  out  of  his  view  at  7.49  a.m.,  and 
that  during  it  portion  of  each  of  the  said  periods 
of  two  minutes  the  said  engine  was  emitting  dark 
smoke. 

"  5.  It  was  further  proved  before  me  on  the  hearing  of 
the  said  summons  that  the  said  engine  was  a  properly 
constructed  engine  and  constructed  on  the  principle 
of  consuming,  as  far  as  practicable,  the  smoke  of  the 
coal  then  in  use  on  the  said  engine,  which  wai  a 
Derbyshire  or  York-hire  coal  of  a  bituminous  charac- 
ter, and  tiiat  saoh  coal  was  a  good  hard  steam  coal  and 
the  normal  locomotive  coal  in  use  in  some  dittricts. 

"  6.  It  was  further  proved  to  my  satisfaction  that  it 
was  not  through  the  default  of  any  servant  of  the 
respondent  company  in  the  stoking  or  management 
of  the  said  engine  that  any  such  smoke  was  emitted 
at  the  time  aforesaid. 

"7.  It  was  also  prove  1  before  me  that  the  respondents 
on  another  line  (the  East  London  Line,  over  which 
they  have  running  powers)  are  under  obligation 
to  employ  and  do  employ  on  their  engines  on  such 
line  a  Welsh  smokeless  steam  coal  difEerent  from  that 
used  in  engine  No,  363  on  the  said  8th  of  July. 
This  Welsh  coal  produces  smoke  not  so  dark  as  that  of 
the  coal  used  bv  engine  No.  363,  and  not  so  much  in 
proportion  to  tae  amount  of  coal  used  as  is  produced 
Inr  the  Derbyshire  and  Yorkshire  coal.  The  engine, 
No.  363  as  constructed  could  have  used  similar  Welsh 
coal,  and  if  this  had  been  done  leas  smoke  would  have 
been  emitted  from  the  said  engine.  The  said  Welsh 
coal,  costs  about  twice  as  much  to  the  respondents 
as  the  coal  used  upon  the  said  engine  on  the  occasion 
complained  of,  and  the  greater  expense  of  it  is  the 
prinoipal  reason  why  it  was  not  used  on  the  said 
engine. 

"  I  was  of  opioion : 

"  (a)  That  the  engine  No.  363  was  properly  con- 
structed within  the  meaning  of  section  114  of  the 
Bailway  Clauses  Consolidation  Act,  1846. 

"  (i)  That  it  did  not  foil  to  consume  its  own  smoke 
so  far  as  was  practicable  having  regard  to  the  coal 
which  was  used. 

"  (c)  That  the  use  of  the  coal  which  was  used  was 
not  a  default  of  the  company  within  section  19  of  31 
A  32  Yiot.  c.  1 19,  and  that  there  was  no  other  default. 

(d)  That  the  smoke  emitted  by  the  said  engine  was 
of  a  darker  colour  and  slightly  more  in  quantity  than 
would  have  been  emitted  if  Welsh  coal  had  been  used. 

"  I  accordingly  dismissed  the  summons." 

The  question  for  the  opinion  of  the  court  is  whether 
I  was  right  in  law  in  my  decision  on  the  above  facts, 
or  whether  I  was  bound  in  law  to  hold  that  the  use 
of  a  coal  producing  a  darker  smoke  than  would  have 
been  produced  by  the  use  of  »  different  coal  was  a 
defoult  on  the  part  of  the  c  mpany. 

B«dk{n,  for  the  appellants.— The  amending  section 
19  of  the  Act  of  1868  is  due  to  the  decision  of  Man- 
ehuter,  Sheffitld,  and  Lineolnthire  Bailway  v.  Wood, 
29  L.  J.  M.  0.  29,  where  it  was  held,  the  engine  being 
properly  constructed,  there  could  not  be  a  conviction 
because  excessive  smoke  was  produced  through 
negligence.  The  effect  of  the  two  sections  is  tluit 
smoke  must  not  b*  emitted  as  far  as  practicable,  and 
if  this  could  be  obtained  by  the  use  of  better  coal. 


such  better  ooal  must  be  used,  and  the  mere  question 
of  expense  would  not  be  considered  by  the  court  ai  a 
reason  for  not  doing  so  :  Pattenon  v.  Chamber  CoUiery 
Co.,  56  J.  P.  200.  The  Lord  Chief  Justice  had 
expressed  his  opinion  in  favour  of  this  view,  it  is 
contended,  in  8outh-Ea»tern  Bailway  v.  London 
County  Covncil,  65  J.  P.  568,  and  his  view  coincided 
wit^  that  of  Bacon,  V.C,  in  Smith  v.  Midland 
Bailway  Co.,  37  L.  T.  N.  S.  224,  at  p.  226.  The  words, 
or  very  similar  words  to,  "  as  far  as  practicable  "  had 
been  interpreted  in  Cooper  v.  Wooley,  36  L.  J.  M.  C.  27. 

Avory,  K.C.  {Grain  with  him),  for  the  respondent. 
— ^The  argnunent  of  the  appellants  is,  in  the  result, 
that  we  must  use  the  best  coal  obtunable,  and  the 
short  answer  to  that  argument  is  that  the  statute  does 
not  say  so.  It  contemplates  smoke  being  emitted. 
[He  was  stopped  by  the  court.] 

Lord  Altebstonk,  L.C.J. — It  has  been  most  iu- 
mniously  argued  by  Mr.  Bodkin  that  the  effect  of 
the  amending  section  is  indirectly  to  impose  upon  tiie 
railway  the  obligation  to  use  coal  of  the  nigheat 
quality  from  the  point  of  view  of  smokelessness.  It 
seems  to  me  that  that  is  g^nng  too  far.  I  am  not  pre- 
pared to  say  that  the  magistrate  has  come  to  a  wrong 
conclusion  on  the  point  of  fact.  Section  114  of  the 
1845  Act  does  say  that  the  engine  should  be  constructed 
so  as  to  consume  its  own  smoke.  It  was  contemplated 
that  engines  might  be  constructed  so  well  as  to 
consume  their  own  smoke.  This  was  pointed  out  in 
the  Manchester,  Sheffield,  and  Lineolnthire  Bailway 
case,  where  it  was  held  that  in  order  to  justify  pro- 
ceedings there  must  be  proof  of  a  wrongly-oenstnict«d 
engine,  and  it  is  not  sufficient  to  show  that  smoke 
was  emitted  owing  to  the  negligence  of  a  servant. 
The  amending  section  provides :  [His  lordship  read 
section  19.]  This  section  clearly  contemplates  that 
coal  which  will  emit  smoke  will  be  used.  The 
magistrate  has  here  found  that  the  smoke  was  of  a 
darker  colour  and  slightly  more  in  quantity  than  the 
Welsh  ooaL  The  colour  has  nothing  to  do  wiUi  tha 
question  except  where  there  is  evidence  to  show  bad 
stoking  or  of  smoke  being  emitted  in  an  exoeaaiTe 
quantity.  B  at  the  finding  is  that  the  Welsh  coal  emits 
smoke  only  slightly  less  m  quantity  than  the  ooal 
oomplainea  of.    Is  it  necessary  to  uie  that  omJ  wfaidi 

E reduces  the  least  smoke  ?  If  so  there  would  have 
een  conflicting  evidence  as  to  which  ooal  would  give 
the  best  results,  and  tiiat  would  have  led  to  more 
embarrassing  questions  than  the  one  we  have  to 
try.  I  tbidic  that  section  19  points  in  the  flist 
instance  to  default  in  the  construction  of  the  engine  or 
in  not  providing  proper  coal,  and  not  in  not  providing 
the  best  coal.  The  flndiogs  in  this  case  are:  [Hia 
lordship  read  paragraph  6.]  It  is  true  that  for  some 
contraotaal  reasons,  they  have  underti^en  to  use 
Welsh  steam  coal  when  mnning  over  the  Bait  London 
line.  It  is  perfectly  plain  that  the  contra-toal 
obMg^tion  cannot  extend  the  obligation  under  the 
Act  of  Parliament.  It  is  clear  to  my  mind  that  it  is 
a  wrong  construction  of  the  section  to  say  that  the 
company  has  been  guilty  of  default  because  it  has  not 
used  a  particular  kind  of  coal.  I  think  the 
magistrate  has  come  to  a  right  condosion.  There  is  no 
mistake  in  law  in  any  case  by  which  we  can  reverse 
his  finding,  for  if  we  did  we  should  have  to  say,  not 
"as  far  as  pr4oticable  "  the  company  most  use  the 
engine  so  is  not  to  emit  smoke,  but  that  they  must 
use  coal  which  does  in  fact  cause  the  engine  to  emit 
the  least  possible  smount  of  smoke. 

Daslino,  J. — I  am  of  the  same  oi^nion.  Mr. 
Bodkin,  I  think,  put  his  argument  best  when  he  raid 
that  the  company  is  bonnd  to  provide  an  engine 
which  shall  emit  no  smoke  as  far  as  praotioMle. 
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That  is  true.  Bat  farther  he  oontends  that  the  com- 
pany ia  bound  to  provide  a  fnel  which  will  permit  the 
engine  as  far  as  practicable  to  oonsome  its  own  smoke. 
That  is  when  I  think  he  has  not  made  out  his  caie. 
The  s'atate  might  have  said  that  in  the  apt  words 
used  by  Mr.  Bodkin.  It  has  not  said  so.  I(  it  had 
said  so  the  case  narrows  itself  down  to  this — that  it  is 
an  offence  to  bam,  even  in  the  best  constructed 
engine,  anything  but  anthracite  coal,  probably  coal 
from  Wales,  because  that  is  coal  which  will  give  out 
the  least  smoke,  and  therefore  the  coal  which  makes 
the  engine  capable  of  using  its  power  to  consume  its 
own  smoke  ta  the  greatest  possible  extent.  I  think 
the  fact  that  the  Legislature  has  not  said  so  in  plain 
words  is  strong  endence  that  it  did  not  intend  it. 
These  engines  must  be  used  in  various  parts  of  the 
ooontry.  This  doctrine  of  Mr.  Bodkin  would  also  be 
applied  to  manufacturing  districts,  where  it  is  also 
necessary  to  avoid  by  all  reasonable  means  the  pro- 
dnotion  of  smoke,  and  it  would  oome  to  this:  the 
local  coal  could  not  be  used  tither  for  the  local  manu- 
faotoies  or  engines,  and  I  cannot  think  that  the  Legis- 
lature ever  intended  that.  It  intended  that  an  engine 
should  be  so  constructed  that,  given  the  nse  of  a  coal 
nnder  all  the  circumstances  of  the  case  reasonable  to 
be  used,  it  will  consume  as  far  as  practicable  the 
smoke  which  that  coal  will  neoeessrily  give  off.  Uiwn 
Mr.  Bodkin's  reading  of  section  114  an  offence  would 
be  committed  unless  aU  the  smoke  be  consumed.  I 
do  think  the  Legislature  relaxed  the  law  by  the 
enactment  of  1868  and  in  the  manner  in  which  it  has 
been  put  in  my  lord's  judgment. 

Appeal  ditmitied. 

Counsel  for  the  appellants,  Segar  Berry. 

Counsel  for  the  respondents,  E.  Moore, 


K.  B.  DiT.  ) 

(Lord  Alverstone,  L.C.J.,    and  [        April  26,  30. 
Bidley  and  Darling,  JJ.)         j 

Bxx  V.  Bbighton  Cobpobation. 
Ex  parte  Shobsioth.  (a.) 

Corporation — Highway— Alteration  and  making  up  by 
local  authorial — Ordere  for  payment  of  money — 
Watteffd,  extravagant,  and  unneceetary  expenditure — 
Public  road  adapted  /or  motor-ear  racing — Public 
HeaUh  Act,  1876  (38  <t  39  Viet.  c.  65),  ».  149— 
Municipal  Oorporatume  Act,  1862  (46  <t  46  Vict, 
e.  60),  «.  141. 

The  court  ordered  a  certiorari  to  issue  to  bring  up  and 
quath  a  rtiolutiort  of  a  municipal  corporation  far  th* 
payment  by  the  treaturer  o£  two  sevrral  sums  of  £2,600 
and  £660  to  the  Public  Works  Committee,  which  turn* 
had  been  expended  on  paving  a  road  in  the  borough  with 
tarmac,  on  the  grounds  that  the  expenditure  wot  uxute/ul, 
extravagant,  and  unnecessary,  and  there/ore  illegal,  the 
money  not  having  been  bon&  fide  expended  for  the  repair 
of  the  road,  but  solely  for  the  purpose  of  enabling  the 
motor- ear  trial*  of  the  Automobile  Club  to  be  held  there. 

Kale  fiMt  calling  on  the  Corporation  of  Brighton  to 
show  cause  why  a  writ  of  certiorari  should  not  issue 
to  remove  into  the  High  Court  all  and  singular  the 
orders  and  resolutions  made  by  the  council  on  or 
about  the  6th  of  July,  1906,  and  the  4th  of  August, 
1905,  whereby  it  was  ordered  that  the  treasurer  of  the 
borough  should  pay  to  the  Public  Works  Committee 
two  several  sums  of  £2,600   and    £660,  upon  the 


(a.)  Reported  by  Bbskinb  Bkid,  Esq.,  Barrister- 
at-Law. 


gprounds  that  the  expenditure  was  wasteful,  extrava- 
gant, and  unnecessary,  and  therefore  illegal,  and  that 
uie  corporation  had  no  jurisdiction  or  authority  to 
make  it. 

From  the  affidavits  read  in  court  it  appeared  that 
the  corporation  had  spent  these  sums  in  altering  and 
making  Madeira-road,  Brighton,  a  public  highway, 
and  completing  its  surface  with  tar  macadam,  m  viaw 
of  a  contemplated  motor-car  competition  by  the 
Automobile  Cuub,  and  then  sought  to  cast  the  expense 
so  incurred  upon  the  ratepayers. 

Sir  R.  B,  Finlay,  K.C.  (J.  Eldon  Bankes,  E.C.,  and 
E.  E.  Humphreys  with  him),  showed  cause. — The 
cost  incurred  in  lajing  a  portion  of  the  Madeira-road, 
Brighton,  with  tannac  for  the  purpose  of  an  auto- 
mobile competition  is  not  ultra  virts,  and  consequently 
the  expenditure  sanctioned  by  the  resolution  for  that 
purpose  is  not  illegal.  The  question  of  the  desira- 
bili^  of  paving  the  road  in  this  way  was  brought 
before  the  corporation  many  years  ago,  and  they  are 
acting  strictly  within  their  powers  in  adopting  this 
form  of  pavement,  which  in  their  discretion  they  con- 
sider desirable.  The  immediate  cause  of  the  corporation 
deciding  to  pave  the  road  in  this  way  was,  no  doubt, 
because  it  was  especially  suitable  for  motor-oars, 
and  tbey  oonsidered  that  the  patrons^  of  the  Auto- 
mobile Club  would  be  beneficial  to  the  town.  But 
that  is  no  reason  whatever  for  disallowing;  the 
expenditure.  The  question  is  whether  in  actmg  as 
they  did  the  corporation  exercised  perfectly  bond  fide 
the  discretion  given  them  byseotion  149  of  the  Public 
Health  Act,  1876  (38  &  SdTiet.  c  56),  to  "  alter  and 
repair  roads  as  occasion  may  require"  within  thdr 
district.  It  is  submitted  that  the  evidence  is  conclu- 
sively in  their  favour,  and  the  court  has  therefore  no 
jurisdiction  to  interfere  with  their  discretion. 

He  cited  Westminster  Corporation  v.  London  and 
North-Weitem  Baaumy,  64  W.  E.  129,  [1905]  A.  0. 
426;  Attomey-Oeneral  v.  Blackburn  Corporation,  67 
L.  T.  385,  36  W.  K.  Dig.  189 ;  Attorney-General  v. 
Cardiff  Corporation,  [1894]  2  Ch.  337  ;  Reg.  v.  Mayor 
of  Norwich,  30  W.  E.  762;  Attorney-Qeneral  v.  Tyne- 
mouth  Corporation,  46  W.  E.  618,  [1898]  I  Q.  B.  604 ; 
Rtg.  V.  Exeter  Corporation,  29  W.  E.  441,  6  Q  B.  D. 
135  ;  and  Reg.  v.  Ramsgate  Corporation,  37  W.  E.  781, 
23  a  B.  D.  66. 

Luth,  K.C,  and  Emeri  PoUock,  K.C.  (IF.  A.  Oatson 
with  them),  in  support  of  the  rule. — la  dedding 
this  case  it  ia  necessary  to  consider  first  what  is  the 
power  of  an  urban  authority  with  regard  to  spmding 
money  on  roads,  the  rule  nisi  having  been  obtained 
on  the  ground  that  the  corporation  had  expended 
this  money  ultrd  vires.  An  ordinary  urban  district 
council  under  the  Public  Health  Act,  1875,  would 
be  liable  to  have  surcharge  against  them  money 
they  had  spent  which  the  auditors  oonsidered  to  be 
wasteful,  extravagant,  snd  unnecessary  expenditore  ; 
bnt  where,  as  here,  the  corporation  are  the  urban 
authority,  the  auditor  has  no  power  to  surcharge  at 
all.  In  such  a  case  as  the  present  the  court  sits  as  a 
court  of  apped  against  any  wasteful  expenditure,  for 
an  appeal  to  the  court  is  the  only  remedy  open  to  the 
ratepayer.  It  is  not  necessary  to  show  that  there  has 
been  an  excess  of  jurisdiction  on  the  part  of  the  cor- 
poration. The  discretion  is  not  a  cusoraticm  of  the 
corporation,  but  of  the  court.  It  is  submitted  that 
the  corporation  have  in  fact  exceeded  their  powers, 
and  if  not,  there  has  been  a  "  wasteful "  expencUture, 
and  tbe  court  had  therefore  power  to  consider  if  the 
expenditure  was  wasteful,  and  to  quash  the  orders  for 
payment  if  they  find  it  was.    The  officials  of  the 

I  corporation  are  now  endeavouring  to  justify  expendi- 
ture made  for  one  object   as  if  it  were  made  for 
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another,  and  it  bas  been  urgtsd  that  there  being  no 
evidence  of  maJa  fida,  the  discretion  exercised  by  the 
oorfioration  in  altering  the  rosd  cannot  be  interfered 
■with  by  the  contt.  Tbey  said  that  althougrh  the  cost 
WH8  heavy,  it  waa  a  pnidont  thing  to  muke  up  the 
ro»d  with  tarmac,  because  80  many  advantages  were 
gained  by  it.  But  it  was  admitted  that  the  road  was 
in  such  a  good  state  of  repair  that  it  was  not  neoei- 
sary  (or  ordinary  traffic  that  »ny  rrpairs  should  be 
undertaken.  The  repairs  quS  highway  were  not 
neQeaeary. 

Lord  iLVEKSTONB,  L.C.J. — This  ia  a  case  of  very 
great  impoitatce,  becaiiie  the  isourt  is  asked  to  quash 
orders  for  the  payment  of  a  very  cemsiderable  sum  of 
money  ;  and  I  noutess  that  when  the  matter  was  tirst 
argaed  by  Sir  Ri'bert  Finlay  I  did  not  see  my  way  to 
take  the  view  which  Mr.  Lush  has  sinue  eonvinoed  me 
we  ought  t'3  take. 

Speakitig  for  inyawtf,  if  there  liadbetan  evidence  to 
show  that  the  corporation  had  acted  fcoiid  ./f  J*  under 
their  statutory  powers,  I  tliiuk  the  case  of  Wtii- 
miitskr  Vofjiuraiion  v.  LotuliH  and  North-  Wetltrn 
RailtBay  would  he  oonduaive  authority  that  we  ought 
not  to  review  that  discretion  on  this  application.  Of 
course  there  might  be  cases  in  whiiih  the  expenditure 
was  so  unreasonable  as  to  be  uUrd  vires,  but  I  wish  to 
reserve  my  j  udgment  aa  to  what  the  powers  of  this 
court  might  be  under  section  HI  if  it  was  conceded 
that  the  operation  of  the  payments  made  cauld  not 
be  brought  within  the  points  of  legality. 

Now,  it  is  not  disputed  that  the  auction  under  which 
the  cO'pora'ion  have  purported  to  act  is  section  149 
of  the  Public  Health  Act,  1875.  That  section  provides 
that  tbe  road  authority  shall  from  time  to  time  repair 
suoh  streets,  and  do  such  v"^og,  and  so  forth,  "  as 
occasion  may  require."  If  there  had  bc^n  evidence 
upon  the  affidavits— however  long  they  had  been 
tbiuking  over  it.  and  howeifer  dilatory  in  coming  to  a 
decision— that  the  altering  of  the  roaii  in  the  way 
suggested  waa  the  result  of  a  conpideration  by  the 
urhiu  authority  wi  to  the  needs  of  the  road  "ai  the 
occasion  required,"  then  the  question  Mr.  Lush  had 
contended  for  on  hit  second  ground— whether  this 
expenditure  was  a  fconi  JiiU  and  p-oper  expenditure 
or  wdB  so  unreasonable  as  to  be  illegal — would  not 
have  arisen.  If  I  had  thought  the  affidavits  of  Sir 
Al-xsnder  Binnie  and  other  divtioguished  engineprs 
on  behalf  of  the  corporation  had  been  directed  to  the 
point  of  view  that  tbe  repairs  and  alteration  of  ihe 
road  were  really  neceasary  in  tbe  inttresta  of  the  road 
itself,  I  should  have  taken  a  long  time  before  allowing 
myself  to  investigate  the  mMtives  which  led  to  such 
expenditure,  I  have  come  to  the  ooucluaiou  that  (he 
beginning  and  end  c.f  tbii  expenditure  was  the 
desire  of  the  Automobile  01  ub  to  oome  to  Brighton, 
and  the  dea>re  of  the  corporation  to  have  the  auto- 
mobile r»ces  there.  I  am  satisfied  from  the  itiitiation 
of  the  matter,  the  oorrnHpondonce  in  the  early  part  of 
1906,  the  actiou  taken  by  the  corporation  to  iu- 
vestigate  the  tarmac  ayatem  from  the  motor  point  of 
view,  and  alao  from  the  absence  of  any  report  or 
suggeNtion  of  any  aurifeyor  that  the  road  required  to 
be  repaired  with  tar  macadam  or  tarmac^ptior  to 
the  auggestiou  made  by  the  Automobile  Club  that 
they  should  go  to  Brighton— and  the  very  ftatik 
stateaaeut  made  by  the  corporation  in  their  affidavits 
that  they  were  acting  in  the  intei-eata  of  the  borough 
and  not  in  the  interests  i.f  the  road — from  all  this  1 
am  satisfied  that  the  beginning  and  end  of  tbis 
alteration  was  the  automobile  races  and  nothing  elae. 
Nor  do  I  lose  sight  of  tbe  fact  that  these  races 
involve  excluding  the  public  from  the  road,  involve 
closing  a  public  highway,  and  pojwibly  involve 
Op«tatiuns  which  arft  not  legal ;  but  while  1  menti  >n 


these  things,  I  do  not  wish  it  to  he  thought  that  th«y 
were  anything  hke  halt  as  strong  grounds  in  support 
of  the  rule  being  made  absolute  aa  the  fact  that  it 
was  the  desire  of  the  corporation  to  accept  the  club's 
Biiggcstion  to  hold  the  automobile  races  on  this  road, 
and  that  that  was  the  only  motive  tbat  moved  the 
corporation.       That    view    is    con  firmed    by    what 
happened  when  the  resolution  had  onoe  passed  th» 
council,  and  the  club's  invitation  bad  been  acesepted. 
The    contract  was   immediately  obtained,    the  work 
was    put   in    hand,  and  actually  commenced  before 
the  inquiry  was  held  into  the  appUcalion  for  a  loan  to 
meet  the  cost;  and  I  see  that  the  contract  recjuired  that 
the  work  should  be  completed  by  the  17th  of  June.  It 
was  not  suggested  that  the  letter  of  the  Local  Gkivern- 
ment  Board  was  a  judgment  as  to  the  purpose  for  which 
the  loan  was  required,  but  there  is  no  contradiction 
of  the  stiitement  that  the  avowed  object  of  the  new 
work   was  the  motor  si>eed  trials.     That  being  tbe 
imcontradicted  statement  of  the  gentleman  who  h*ld 
the  inquiry  strongly  coniirms  my  own  view  that  no 
question    of    exercisiug    their    powers,    apart    from 
creating  a  surface  suitable  for  the  motor  sj>tnd  triah, 
has  ever  been  raised  by  the  corporation.     So  deter- 
mined, indeed,  were  the  corporation  to  have  the  motor 
trials  that  they  passed  a  resoluti'jn  in  Rnticipatian, 
and  directed  that  if  the  money  was  not  allowed  to  be 
raised  by  loan  it  should  be  paid  out  of  tbe  curr«nt 
rates.     I  have  no  hesitation,  therefore,  in  comiog  to 
the  oouoluaion  that  it  was  an  illegal  payment,  on  the 
ground  tbat  it  was  not  a  payment  that  could  be 
possibly  justified  in  any  exercise  of  the  corporation's 
discretion,   however    wide    their   powers  under  th« 
section.    I  have,  perhaps,  felt  more  difficulty  than  my 
learned  brethren  upon  the  question  of  time. 

I  still  think  the  court  would  have  to  coosider 
whether  there  were  circumstances  which  would  main 
it  not  right  for  them  in  the  exercise  of  their  disoretion 
to  iropoae  tbe  serious  consequence  of  quashing  tfce 
order.  But  while  it  is  true  that  section  141  of  the 
Act  of  18S2  contemplates  that  the  money  has  be^ 
spent  and  delay  in  appljing  to  the  court  might  in 
some  cases  become  material,  I  am  not  prepared  to 
give  effect  to  the  objection  that  the  application  came 
too  late.  In  this  case  the  time  willun  which  an}' 
efli't'Clive  proceedings  conld  have  been  taken  waa  cer- 
tainly very  limited— between  some  day  in  May  »ad 
the  early  part  of  June — and  I  can  well  imagine  that 
there  were  some  questions  raised  about  the  position 
of  this  road ;  and  the  answer  of  the  corporation  ia 
September  waa  ample  justification  for  the  delay 
between  September  and  the  time  the  rule  waa  moved 
for.  By  September  the  mischief  had  been  done. 
Looking  at  the  correspondence,  and  having  regard  to 
the  whole  circumstanoea  of  the  ease,  tbe  fact  (hat  Mr, 
Shoesmitb  did  not  move  for  this  rule  before  was  not, 
in  my  opinion,  sufficient  to  justify  mo  in  saying  that 
the  rultt  ought  to  be  discharged.  1  think  the  rule 
ought  to  be  made  absolute. 

Rij)i.Ey  and  Dahling,  JJ.,  delivered  judgment  io 

the  same  effect. 
Rule  mad»  aJisvlutr. 

Solicitors  tor  the  applicant,  E.  Elvejf  Ribb,  for  Oatt 
it  Burtianil,  Brighton, 

Solicitors  for  the  corporation,  Boxall  *  BnatU,  tot 
Hugo  Talhot,  Brighton. 

Solicitors  for  the  other  defendant,  CulUr,  AUingham, 
(fc  Netfidd, 
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Prob.  DiT.  &  Mm.  Div. 

Divorce. 

(Cbrell  Barnes,  P.) 

DooD  V.  DoDD.  (a.) 
IHvoree — Detertion — Matrimonial  Oau»e$  Act,    1867 — 
Summary  J»ri»ditiion  [Married  Wom«n)  Act,  1896. 

The  wife  prayed  for  a  distolution  of  marriage  on  the 
ground  of  adultery  and  desertion.  Prior  to  the  wm- 
meitcement  of  the  two  years  necessary  to  complete  the 
defence  of  desertion  within  the  meaning  of  t?ie  Matri- 
monial Causes  Act,  1857,  the  wife  had  obtained  an  order 
under  the  Summary  Jurisdiction  Act,  1895,  directing 
that  she  should  he  no  longer  hound  to  cohabit  tvith  the 
respondent,  on  the  ground  that  t?te  respondent  had  been 
guilty  of  wilful  negUet  to  provide  reasonable  maintenance. 

The  Court  held  that,  if  the  two  years  had  not  been  com- 
pleted prior  to  the  making  of  the  order  of  the  court  of 
summary  jurisdiction,  it  taould  have  had  the  effect  of 
preventing  the  desertion  from  continuing  after  it.  It 
dismissed  the  petition  for  divorce,  on  the  ground  that  the 
wife  had  not  proved  a  case  of  desertion  but  adultery  alone. 

Smith  V.  Smith,  [1905]  /•.  249,  not  followed. 

The  foots  of  the  case  sufficiently  appear  from  the 
judgment. 

Willis,  for  the  petitioner. 

Sir  J.  Lawson  Walton,  A.O.,  and  Lowenihal,  tot  the 
King's  Proctor. 

QOBXLL  Barnes,  P.,  in  deUvering  his  considered 
judgment,  said :  This  is  a  suit  for  divorce  by  the 
petitioner,  a  wife,  in  an  undefended  case,  on  the  alleged 
glands  of  her  husband's  adultery  and  desertion  with- 
out reasonable  excuse  for  two  years  and  upwards. 
The  case  originally  came  before  me  on  the  19th  of 
December  last,  when  evidence  of  the  facts  was  given ; 
the  adultery  was  established  by  the  evidence,  but  the 
facts  with  regM^  to  the  desertion  have  given  rise  to  a 
question  of  importance — of  importance,  indeed,  far 
beyond  that  which  is  at  first  apparent.  Having  r^;ard 
to  this,  and  to  the  fact  that  there  have  been  two  un- 
defended cases — viz  ,  Levy  ▼.  Levy,  21  Times  L.  B.  157, 
and  Smith  v.  Smith,  [1905]  P.  249,  in  each  of  which 
a  somewhat  similar  point  was  raised  to  that  which 
causes  the  present  difficulty,  and  in  each  of  which  the 
point  was  disposed  of  without  the  court  having  the 
advantage  of  an  opposing  argument,  I  thought  it 
desirable  to  take  advant*^  of  the  provisions  of 
section  5  of  the  Matrimonial  Oaases  Act,  1860,  by 
directing  that  the  papws  in  the  matter  should  be  sent 
to  the  £n£^s  Proctor,  in  order  that  he  might  instruct 
counsel  to  arg^  the  case  before  the  court.  Accord- 
ingly, on  the  19th  of  March  last,  the  case  was  again 
considered  before  me,  the  Attorney- Qeneral  argtiing 
on  behalf  of  the  King's  Proctor,  and  the  petitioner's 
counsel  also  being  heud. 

The  facts  necessary  to  state  in  order  that  the 
point  may  be  appreciated  are  as  follows :  On 
tii«  26th  of  March,  1891,  the  petitioner  was  married 
to  the  respondent,  a  provision  merchant,  of  Man- 
chester. Tbere  was  one  child  of  the  marriage, 
bom  in  1892.  In  the  year  1896  itappears  that 
the  husband  had  given  way  to  drink,  had  lost 
Jiis  business,  and,  tbough  living  with  bis  wife,  was 
neglecting  to  provide  for  her  and  her  child,  and  was 
bemg  kept  by  her,  and,  in  consequence,  on  the  21st 
of  August  in  that  year  the  petitioner  left  him  and 
want  to  her  mother.  In  the  following  month  of 
September  the  petitioner  applied  to  the  stipendiary 
magistrate  at  Manchester  under  the  provisions  of  the 
Summary  Jurisdiction  (Married  Women)  Act,  1895, 

(a.)  Beported  by  Owynnb  Hau.,  Esq.,  Barrister- 
at-Law. 


complaining  that  her  husband  had  been  g^ty  of 
wilful  neglect  to  provide  reasonable  maintenance 
for  her  and  her  infant  child,  and  that  by  such  neglect 
the  respondent  had  caused  her  to  leave  and  live 
separately  and  apart  from  him,  and  she  sought  to 
obtain  an  order  under  the  provisions  of  that  Act.  On 
the  9th  of  September,  1896,  the  stipendiary  magis- 
trate made  an  order,  from  which  it  appears  that  the 
respondent  appealed,  and  that  it  was  ordered  that  the 
petitieDer  should  be  no  longer  bound  to  cohabit  with 
her  husband,  that  the  leg^  custody  of  the  child  should 
be  given  to  the  petitioner,  and  that  the  resi>ondent 
should  pay  to  the  petitioner  a  weekly  sum  of  10*., 
and  6s.  6d.,  the  petitioner's  cos's.  The  respondeat 
did  not  pay  anything  under  the  order,  and  the 
petitioner  accordingly  took  steps  to  enforce  it  by 
summoning  the  respondent  two  or  three  times; 
but  no  payment  was  in  fact  made  by  him,  and 
since  that  time  the  petitioner  has  been  living 
with  her  mother.  On  the  5th  of  August,  1905,  the 
petitioner  having  ascertained,  as  she  alleged,  that  her 
husband  had  Imou  guilty  of  adultery,  filed  her 
petition  in  the  present  suit  to  obtain  a  decree  of 
divorce  on  the  grounds  aforesaid.  From  the  date  of 
the  magistrate's  order  it  appears  that  the  petitioner 
had  not  had  any  communication  with  her  uusband. 
The  evidence  satisfied  me  that  the  adultery  on  the 
part  of  the  respondent  was  established,  and,  there- 
fore, the  right  of  the  petitioner  to  succeed  in  the 
present  petition  depends  upon  whether  there  has 
been  desertion  on  the  part  of  the  respondent  for  two 
years  and  upwards.  The  separation  between  the 
parties  having  taken  place  in  1896,  far  more  than 
two  years  has  elapsed  since  that  date  up  to  the  com- 
mencement of  the  present  suit;  but  two  questions 
arise — viz.,  whether  the  evidence  showed  any  deser- 
tion on  the  part  of  the  respondent,  and,  if  it  did, 
what  was  the  effect  of  the  magistrate's  order  of 
September,  18967 

With  regard  to  the  first  point,  I  have  had  the 
opportunity  since  the  arguments  were  heard  of 
reading  the  shorthand  notes  of  the  evidence  taken 
in  the  case;  and  possibly  because  the  papers  had 
been  sent  to  the  King*  s  Proctor  with  the  mtoition 
of  direotinc  bis  attention  to  the  general  legal  question 
raised,  and  the  arguments  before  me  were  confined 
to  that  question,  I  had  not,  until  I  had  read  the 
notes,  sufficiently  appreciated  this  point  It  had  been 
rather  assumed  (jtat  the  ooort  would  find  from  the  whole 
of  the  facts  given  in  evidence  that  there  had  been 
desertion  by  the  respondent  in  accordance  wtih  the 
principles  laid  down  in  Stdirertv.iSieAiert,  48  W.  B.  268, 
[1899f  P.  278,  where  I  held  that  desertion  is  not  to  be 
tested  by  merely  ascortaining  which  party  left  the 
matrimonial  homo  first,  i^id  that  the  one  who  intends 
bringing  the  cohabitation  to  an  end  commits  the  act  of 
desertion.  But  I  am  satisfied  upon  the  evidence  in 
this  case  that  the  husband  had  no  intention  of  bring- 
ing the  cohabitation  to  an  end.  He  was,  in  fact, 
living  upon  his  wife,  who  was  keeping  him,  and  no 
doubt,  deriroms  of  remaining  with  her,  but  as  he  was 
drinking  and  doing  no  work,  she  left  him.  She  did 
not  summon  him  for  desertion,  but  for  neglect  to 
maint«in ;  in  fact,  she  wanted  to  get  rid  of  bim,  and 
did  so.  I  find,  therefore,  that  the  husband  was  not 
guilty  of  desertion  for  two  vears  and  upwards,  or  at 
all,  and  that  is  re^y  sufficient  to  dispose  of  the 
case.  It  is  not,  as  a  rule,  wise  to  express  any  opinion 
on  points  which  are  not  striotiy  necessary  to  the  decision 
of  a  case ;  but,  having  reg^ard  to  the  fact  that  this  case 
has  been  arg;ued  by  the  Attomey-Gleneral  for  the  King's 
Proctor  witii  the  object  of  obtaining  a  decision  upon 
the  leg^  que»tion  supposed  to  have  been  raised  and 
of  reviewing  the  decisions  in  the  two  undefended 
cases  above-mentioned,  and  to  the  fact  that  the  point 
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is  sure  to  oome  ap  again  when  it  might  not  be  con- 
venient to  have  it  argued  as  this  case  has  been,  and  to 
the  advantage  which  it  may  be  to  the  magistrktes 
throughout  the  country  to  have  the  opinion  of  this 
court  upon  the  matter,  I  have  decided  to  express  the 
opinion  I  have  formed  as  to  the  effect  of  the  magis- 
trate's order.  Desertion  contemplated  by  the  Act  of 
1857  must  be  desertion  without  reasonable  excuse  for 
two  years  and  upwards,  and  ia  order  to  maintain 
desertion  throughout  that  period  there  must  be  in 
fact  a  state  of  things  which  keeps  up  the  desertion 
throughout  the  whole  of  that  period.  I  have  so  held 
in  thecase  of  Kay  v.  Kay,  53  W.  R.  Dig.  49,  [1904]  P. 
382  That  was  a  case  in  which  a  supplemental  petition 
alleging  desertion  for  two  years  and  upwards  had  been 
filed)  but  the  desertion  found  did  not  occur  as  much 
as  two  years  prior  to  the  date  of  the  original  petition ; 
and  it  was  held  that  the  filing  or  prosecution  of  a 
suit  for  dissolution  of  marriage  precluded  the 
petitioner  from  successfully  plea^g  that  the  period 
of  desertion  was  running  during  the  time  when  the 
suit  was  being  maiotained,  as  nothing  had  happened 
to  entitle  the  wife  to  refuse  to  return  to  the 
husband  if  he  had  desired  to  put  an  end  to  the  deser- 
tion, and  the  petitioner  had  put  it  out  of  the  power 
of  the  respondent  to  do  anything,  and  could  not  be 
held  entitled  to  treat  him  as  contmuing  fo  desert  her. 
Therefore  the  question  I  am  now  considering  in  this 
case  is  whether,  when  the  two  years  had  not  been 
completed  at  the  time  of  the  magistrate's  order,  that 
order  had  the  effect  of  preventing  the  desertion  from 
oontinuing  after  the  date  of  the  order.  But  first 
there  is  a  technical  point  to  dispose  of,  which  was 
not  taken  by  the  Attomey-Gteneral,  no  doubt  because 
he  was  concerned  with  the  broad  legal  question,  nor 
pressed,  so  far  as  I  recollect,  by  the  petitioner's 
counsel — that  having  regard  to  the  form  of  the 
order  in  this  case  it  might  be  treated  as  a  nullity, 
because  it  might  be  considered  as  bad  on  the  face 
of  it.  The  order  does  not  state  upon  its  face  the  find- 
ing of  fact  upon  which  the  order  was  made ;  in  other 
words,  it  does  not  state  on  the  face  of  it  that  the 
respondent  had  been  guilty  of  wilful  neglect  to 
provide  reasonable  maintenance  for  the  petitioner 
and  her  child,  and  that  by  such  neglect  he  had 
caused  her  to  leave  and  live  separately  and  apart 
from  him.  It  might  be  said  that  I  could  therefore 
ignore  the  order,  and  treat  it  as  if  it  had  never  been 
applied  for  and  made,  on  the  general  principle  that  a 
magistrate's  order  ought  to  state  the  finding  of  fact 
essential  to  the  exercise  of  the  jurisdiction:  see  the 
observations  in  the  case  of  Brown  v.  Broum,  62  J.  P. 
711.  But  it  is  necessary  to  observe  first  that  this 
point  is  highly  technical,  and  on  an  appeal  to  this 
Division  tbe  defect  could  have  been  corrected;  that 
tiM  petitioner  acted  upon  the  order  and  endeavoured 
to  enforce  it  and  that  it  undoubtedly  was  treated  by 
both  parties  as  being  an  effective  order ;  and,  further, 
that  in  the  case  of  Broom  v.  Brown  the  effect  of  the 
provisions  of  the  Summary  Jurisdiction  Aets  and 
of  the  forms  which  are  provided  for  use  under 
those  Acts  was  not  fully  considered.  According 
to  section  8  of  the  Act  of  1895,  all  applications 
under  it  are  to  be  made  in  accordanca  with  the 
Summary  Jurisdiction  Acts,  and  without  going 
through  the  details  of  those  Acts,  as  they  at  present 
staod,  it  is  sufficient  to  observe  that  the  Summary 
Jurisdiction  Bules.  1886,  r.  31,  provided  that  the 
forms  in  the  sohedale  thereto,  or  forms  to  the  like 
effect,  might  be  used  with  such  variations  as  circum- 
stances might  require,  and  the  forms  of  orders  in  that 
schedule  omit  to  state  whether  the  complaint  is  found 
and  adjudged  to  be  true ;  so  that,  although  in  strict- 
ness the  order  ought  to  state  the  findings  of  fact 
essential  to  jurisdiction,  having  regard  to  the  pro- 


visions of  the  Act  and  rules  to  which  I  have  just 
referred,  I  am  not  prepared  to  hold  without  further 
argument  that  this  order  ought  to  be  treated  as  bad 
on  the  face  of  it.  I  might  point  out,  however,  that 
it  is  desirable  that  the -practice  adopted,  I  believe,  by 
the  magistrates  of  London,  of  stating  that  the  cause 
of  complaint  is  found  to  be  true,  is  desirable  in  order 
to  avoid  any  such  difficulty  as  arises  in  the  present 
case  upon  this  point :  see  the  discussion  of  this 
subject,  62  J.  P.  563. 

Assuming,  then,  the  order  to  be  an  operative 
order,  I  shall  first  consider  the  effect  of  the  tiro 
cases  which  have  already  been  decided — vis.,  Levy 
v.  Levy  and  Smith  v.  Smith.  I  have  been  fur- 
nished by  the  Sing's  Proctor  with  a  transcript  of 
the  official  shorthand  writer's  notes  of  the  case  of 
Leuy  V.  Levy;  and  it  is  quite  clear  from  a  perusal 
of  them  that  the  discussion  in  that  undofended 
case  was  of  a  very  short  character,  and  that  no 
considered  judgment  by  Lord  St.  Helier  was  givrai 
upon  the  point.  With  regard  to  the  case  of  Smith 
V.  Smith,  Bargrave  Deane,  J.,  appears  to  have 
come  to  the  conclusion  in  that  case,  without  having 
had  the  benefit  of  any  argument  except  that  on  the 
part  of  the  petitioner,  vitA  he  could  ignore  the 
operation  of  the  order  made  by  the  magistrates  as 
not  affecting  the  jurisdiction  of  the  court.  I  agree 
that  the  order  does  not  affect  the  jurisdiction  of  this 
court;  but  desertion  is  a  question  of  fact,  and  if 
something  has  taken  plaoe  which  puts  an  end  to  the 
desertion  running  on,  just  as,  for  instance,  an  agree- 
ment to  live  separate  made  after  desertion  would  do, 
then  the  court  cannot  find  the  fact  of  the  neoesaary 
desertion  for  two  years  or  upwards.  For  the  reasons 
which  will  appear  I  do  not  think  I  can  follow  that 
case  after  the  very  full  discussion  this  case  has  had. 
In  this  court  decisions  in  undefended  cases,  when  the 
court  has  not  had  the  benefit  of  an  argrument  on  both 
sides,  have  not  been  treated  as  so  Mnding  that  the 
court,  when  it  has  the  opportunity  of  a  foliar 
consideration,  is  compelled  to  follow  them.  To  arrive 
at  a  conclusion  about  this  matter  it  is  necessary  to 
examine  with  some  care  the  whole  of  the  leg^lation 
affecting  the  question.  According  to  the  Matrimonial 
Causes  Act.  18S7,  s.  7,  no  decree  for  a  divorce  a  merua 
et  thoro  was  to  be  made  thereunder,  but  in  all 
cases  in  which  a  decree  of  divorce  a  mensa  tt  thoro 
might  be  pronounced  the  court  might  pnmouiioe 
a  decree  for  judicial  separation  which  should  have 
the  same  force  and  the  same  coosequenoe  as  a  dtvoioe 
a  mensa  et  thoro  then  had.  By  section  16  a  decree  of 
judicial  separation  might  be  obtained  either  by  the 
husband  or  wife  on  the  ground  of  adultery,  or  araeltj, 
or  desertion  without  cause  for  two  years  and  apwwrda. 
By  section  17  an  application  for  judicial  separatiaa 
might  be  made  by  either  the  husband  or  wife  by  peti- 
tion to  the  Divorce  Court,  and  also  to  the  jnJgM  of 
assize.  This  latter  provision  was  the  subject  of  moch 
discussion  at  the  time,  and  in  the  following  year, 
1858,  by  section  19  of  the  Matrimonial  Causes  Act  of 
that  year  the  provision  for  judicial  separation  by 
petition  to  a  judge  of  assize  was  repealed,  and  so 
matters  remained  until  1878.  By  the  fourth  section  of 
the  Matrimonial  Causes  Act  of  that  year  it  was  pro- 
vided that  if  a  husband  should  be  convicted  summarily 
or  otherwise  of  an  aggravated  assault  within  the 
meaning  of  the  statute  24  &  25  Yict.  c  100,  s.  43, 
upon  lujs  wife,  the  court  or  magistrate  before  whom 
he  should  be  so  convicted  might,  if  satisfied  tiiat  the 
future  safety  of  the  wife  was  in  peril,  order  that  the 
wife  should  be  no  longer  bound  to  cohabit  with  her 
husband,  and  such  order  should  have  the  same  foroe 
and  effect  in  all  respects  as  a  decree  of  judicial 
separation  on  the  ground  of  cruelty,  and  that  snch 
order  might  farther  provide  (1)  for  the  payment 
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by  the  hnsband  to  the  wife  of  weekly  suma,  which 
payments  were  to  be  enforced  as  therein  provided, 
and  the  court  or  magistrate  by  whom  any  such 
order  for  payment  of  money  should  be  made  should 
hare  power  from  time  to  time  to  vary  the  same  on 
an  application  by  either  the  husband  or  wife,  upon 
proof  that  the  means  of  the  husband  or  mfe  had 
been  altered  since  the  original  order,  or  any  subse- 
quent order  varying  it,  should  have  been  made,  and 
(2)  for  giving  the  custody  of  the  children  under  ten 
years  of  age  to  the  wife  ;  and  the  said  section  farther 
provided  that  any  order  for  payment  of  money  or  for 
custody  of  the  children  might  be  discharged  by  the 
court  or  magistrate  by  whom  such  order  was  made 
upon  proof  tbat  the  wUe  had  since  the  making  thereof 
been  guilty  of  adultery.  As  bearing  upon  the  point 
under  consideration  it  is  importtnt  to  notice  that  the 
-words  as  to  non-cohabitation  are  the  words  which  a-e 
adopted  in  sub-section  (a)  of  the  Act  of  1895,  and  that 
it  seems  dear  that  the  object  of  inserting  them  in  the 
said  section  4  of  the  Act  of  1878  was  to  make  a  com- 
plete separation  between  husband  and  wife  because 
the  safety  of  the  wife  required  it.  No  power  is  con- 
tained in  the  section  to  make  an  order  without  this 
provision,  or  to  vary  or  discharge  that  order  other- 
wise than  with  regard  to  the  payment  of  money  and 
the  custody  of  the  children,  and  so  it  would  remain 
in  permanent  operation,  because  it  originated  in 
the  necessity  for  providing  for  the  future  safety 
of  the  wife.  The  contention  in  the  present  case 
on  the  part  of  the  petitioner  is  that  similar  words 
as  to  non -cohabitation  in  the  Act  of  1895  are  to 
have  a  totally  different  construction.  The  next  Act  to 
refer  to  is  the  Maintenance  in  case  of  Desertion  Act, 
1886.  According  to  that  Act  a  wife  might  summon 
her  husband  for  desertion,  and  the  justices  or  mat^is- 
trate,  if  satisfied  that  the  husband  was  able  wholly  or 
in  put  to  maintain  his  wife  or  his  wife  and  family, 
but  wilfully  refused  or  neglected  so  to  do,  and  had 
deserted  bis  wife,  might  order  a  weekly  payment, 
which  might  be  afterwards  varied  or  discharged  in 
certain  circumstances  as  therein  provided ;  but  the 
Act  contained  no  power  to  make  a  non-cohabitation 
order  in  cases  of  desertion,  and  the  usual  form  of  order 
made  was  that  the  payments  should  be  made  so  long  as 
the  desertion  contmued.  Then,  coming  to  the  Act  of 
1895,  it  is  important  to  notice  at  the  outset  that  that 
Act  is  an  Act  to  amend  the  law  rela'  i ve  to  the  summary 
jurisdiction  of  magistrates  in  reference  to  married 
women.  It  is  not  an  Act  which  alters,  nor  do  any  of 
its  provisions  appear  to  me  to  affect,  the  Matrimonial 
Oanses  Acts  applicable  to  this  court,  nor  was  it 
intended  to  vary,  nor  does  it  in  fact  vary,  Uie  causes 
for  which  a  divorce  may  be  obtained.  The  fourth 
section  of  the  Act  gives  five  grounds  for  any  one  of 
which  a  married  woman  may  lay  a  com  plaint  and  obtain 
an  order  or  orders  under  the  Act.  Those  grounds  are 
these:  j'l)  Where  the  husbind  shall  have  been  con- 
victed of  an  aggravated  assault  upon  her  within  the 
meaning  of  section  43  of  the  Offences  against  the 
Person  Act,  1861 ;  (2)  where  the  husband  shall  have 
been  convicted  upon  an  indictment  of  an  assault 
upon  her  and  sentenced  to  pay  a  fine  of  more  than 
£5,  or  to  a  term  of  imprisoament  exceeding  two 
months ;  (3]  where  the  husband  shall  have  deserted 
her ;  (4]  where  the  husband  shall  have  been  guilty  of 
persistent  cruelty  to  her ;  and  (3)  where  he  shall  have 
been  guilty  of  ^ful  neglect  to  provide  reasonable 
maintenance  for  her  and  her  infant  children,  whom 
he  is  legally  liable  to  maintain,  and  in  each  of  such 
cases — viz.,  of  perristent  cruelty  or  neglect  to  main- 
tain— shall  by  such  cruelty  or  neglect  have  caused  her 
to  leave  andlive  separately  andapMtfromhim.  Section 
£  provides  that  the  court  of  summary  jurisdiction  to 
which  any  application  under  the  Act   is  made  may 


make  an  order  or  orders  containing  all  or  any  of  the 
provisions  following,  viz. — (a)  a  provision  that  the 
applicant  be  no  longer  boimd  to  cohabit  vrith  her 
husband,  which  provision,  while  in  force,  shall  have 
the  force  in  all  respects  of  a  decree  of  judicial  separa- 
tion on  the  gronnd  of  cruelty ;  {h)  a  provision  as  to 
the  custody  of  the  children ;  (c)  a  provision  as  to 
weekly  paymeots  to  the  wife  not  exceeding  £2  per 
week  ;  and  {d)  a  provision  as  to  the  payment  of  costs. 
Section  6  is  not  material  to  the  present  case.  Section  7 
gives  power  to  the  court  on  the  application  of  the 
married  woman  or  of  the  husband,  aod  upon  cause  being 
shown  upon  fresh  evidence  to  the  satisfaction  of  the 
court,  at  any  time  to  alter,  vary,  or  discharge  any 
order,  and  to  increase  or  diminish  the  amount  of  the 
weekly  payments  so  that  the  same  do  not  in  any  case 
exceed  Uie  weekly  sum  of  £2.  But  where  an  order 
has  been  made  it  is  very  difficult  to  get  rid  of  it, 
except  possibly  as  to  the  amount  of  payment  or 
custMy  of  children:  see  as  to  the  meaning  of  the 
term  "  fresh  evidence,"  Johnton  ▼.  Jdhnvm,  [1900] 
P.  19.  It  would  seem  as  if  the  magistrates  had  not 
a  simple  discretion  to  discharge  the  original  order, 
and  it  is  very  important  to  notice  that  the  Act  appears 
to  contain  no  provisions  expressly  empowering  the 
magistrates  to  make  original  orders  for  temporary 
separation  or  of  a  probationary  character,  with  raoh 
conditions  and  restrictions  as  might  be  useful,  though 
such  orders  might  meet  the  needs  of  many  cases  in 
which  time,  reflection,  and  amendment  might  end 
the  trouble.  Section  8  provides  that  all  applications 
under  the  Act  shall  be  made  in  accordance  with 
the  Summary  Jurisdiction  Acts.  Section  10  gives 
power  to  the  court,  if  in  its  opinion  the  matters 
in  question  between  the  parties  or  any  of  them 
may  be  more  conveniently  dealt  with  by  the 
High  Court,  to  refuse  to  make  an  order  under  the 
Act.  It  will  be  seen  that  the  Act  is  an  amalgamation 
of  the  two  Acts  last  referred  to.  In  practice,  I 
believe,  since  1895,  the  diff'^rence  between  oases 
involving  the  wife's  safety  and  cases  in  the  nature  of 
desertion  or  neglect  to  maintain  appears  to  have  been 
lost  sight  of,  and  the  orders  under  the  Act  of  1895 
have  been  made  in  a  form  commencing  with  the  non- 
cohabitation  provision  and  following  with  the  others 
as  to  custody  and  payment  of  an  allowance  and  costs. 
This  ought  to  be  noted,  beoauae  it  is  unnecessary,  as 
I  will  point  out  more  fully  later  on,  in  desertion  oases 
or  cases  such  as  the  present  of  neglect  to  maintain, 
that  the  non-cohabitation  provision  should  be 
inserted,  unless  indeed  the  applicant  particularly 
desires  to  have  it.  It  ought  also  to  be  noted  that  the 
power  of  magistrates  appears  to  be  di8oretionaty» 
The  words  are  "The  court  may  make  an  order  or 
orders " ;  the  laneuige  doei  not  appear  to  impose 
upon  them  an  absolute  obligation  to  do  so,  and  how- 
ever this  may  be  it  is  certainly  dear  that  the  order 
may  contain  all  or  any  of  the  provisions  aforesaid, 
and  therefore  that  only  such  provisions  should  be 
inserted  in  the  order  as  are  neoessary  to  meet  the 
justice  of  the  case. 

This,  then,  brings  me  to  the  consideration  of 
what  effect  is  to  be  given  to  what  I  may  term 
the  non-cohabitation  provision  when  it  has  been 
inserted  in  an  order.  The  language  of  that  provi- 
sion I  have  above  stated.  The  argument  for  the 
petitioner  was  to  the  effect  that  this  provision  was 
simply  for  the  wife's  protection,  and  has  no  effect  on 
the  nusband's  duties,  and  that  although  the  wife  is  no 
longer  bound  to  cohabit  with  her  husband,  yet  he  ia 
still  tmder  the  duty  to  do  so  if  required.  But  where 
do  these  words  as  to  non-cohabitation  come  from  P 
Clearly,  I  think,  from  the  Act  of  1876,  where  the 
object  was  to  provide  for  the  wife's  safety,  and  to 
make  her  completely  free  from  her  husband,  as  I  have 
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already  pointed  out;  and  I  confeas  that  I  fail  to 
appreciate  the  areament  that  if  she  be  not  bound  to 
cohabit  yet  he  stul  is.  Bat  still  farther ;  words  are 
added  as  follows  :  "  Which  provisioa  while  in  force 
shall  have  the  force  in  all  respects  of  a  decree  of 
judicial  separation  on  the  ground  of  cruelty."  Now, 
wl>at  is  the  effect  of  these  words  P  In  my  opinion 
their  effect  is  to  be  gfitthered  from  the  provisions  of 
sections  7,  25,  and  26  of  the  Act  of  1857,  the  result 
of  which  is  tbat  a  wife,  in  a  case  of  judicial 
separation,  is  to  be  considered  as  a  feme  sole  in 
respect  of  property  which  she  m<y  acquire,  and 
also  for  the  purposes  of  contract  and  wrongs 
and  injuries,  and  suing  and  being  sued  in  any  civil 
proceedings.  She  thus  obtains  complete  protection 
from  her  husband,  and  he  can  in  no  way  interfere 
with  her.  It  was,  however,  argued  that  if  the  non- 
cohabitation  provision  is  to  have  in  all  respects  the 
force  of  a  decree  of  judicial  separation  on  the  ground 
of  cruelty,  then  a  wife,  having  obtained  such  an  order, 
though  there  bad  been  no  cruelty  in  fact,  nor  desertion, 
for  two  years  or  upwards  by  the  husband,  could  at 
once,  upon  proof  of  adultery,  sue  him  for  divorce. 
In  my  opimon  this  argument,  though  ingenious,  ia 
entirely  unsound.  To  uphold  it  would  in  effect  be 
permitting  the  Act  of  1895  to  alter  the  Act  of  1867, 
though  the  former  is  only  an  Act  to  amend  the  law 
relating  to  the  snuunary  jarisdiction  of  magistrates  in 
referenoe  to  married  women,  and  contains  no  express 
provision  varying  or  amending  the  latter  Act,  and 
would  in  effect  be  giving  new  grounds  upon  which  a 
diroroe  could  be  obtained  by  a  woman.  The  argu- 
ment appears  to  me  to  be  based  upon  a  miscon- 
ception. The  order  is  not  a  decree  of  judicial 
separatioa  on  the  grouud  of  cruelty.  It  is  merely 
to  have  the  same  effects  (which  are  what  I  have 
already  stated).  In  cases  of  cruelty  and  adultery, 
if  cruelty  be  proved,  a  judicial  separation  may  be 
obtained.  If  adultery  be  afterwards  proved  the  court 
"if  satisfied  "  that  both  cruelty  and  adaltery  have 
been  proved  may  grant  a  decree  of  divorce:  see 
sections  27  and  31  of  the  Act  of  1857.  The  cruelty 
already  found  in  the  judicial  separation  suit  has  bi>eu 
proved  and  the  parties  are  estopped  from  disputing 
this.  Bat  how  can  the  court  be  satisfied  that  there 
has  been  both  cruelty  and  adultery  if,  though  adultery 
be  proved,  it  merely  has  before  it  in  addition  a  magis- 
trata's  order  which  has  no  cruelty  for  its  foundation  P 
The  Attomey-Qeneral,  however,  went  further,  and 
■ugg^ted  that  the  Act  of  1895  waa  intended  to  do 
away  with  the  two  years'  limit  in  poor  cases.  I 
confess  I  cannot  follow  this.  There  is  no  repeal  of 
this  limit,  and  why  should  it  be  allowed  in  poor  oases 
rather  than  in  other  cases  P  If  the  Act  of  1895  were 
to  have  the  effect  contended  for  there  would  seem  to 
be  no  reason  why  any  wife  deserted  by  her  husband 
could  not  apply  to  the  magistrates  for  a  non- 
cohabitation  oraer,  and  then  upon  proof  of  adultery 
get  a  decree  of  divorce  and  maintenance  from  this 
court.  The  answer  is  that  the  powers  of  this  court  to 
grant  a  decree  of  divorce  are  limited  to  certain 
n>eoific  causes  which  the  Act  of  1895  does  not  touch. 
Further,  it  is  important  to  notice  that  if  a  husband 
refuses  to  return  to  his  wife,  a  suit  for  reetitutiou 
can  be  brought,  and  if  a  decree  be  obtained  and 
the  respondent  fails  to  comply  with  it,  then  by 
virtue  of  the  provisions  of  the  Matrimonial  Causes 
Act,  1884,  such  non-compliance  is  to  have  the  effct 
of  desertion  for  two  years  and  upwards  so  that  a  suit 
for  judicial  separation  can  then  follow,  or  if  there  be 
adultery  as  weU,  a  snit  for  divorue  can  then  at  onoe 
be  maintained.  This  course  has  been  adopted  in  a 
great  many  cases  which  have  come  before  thii  court, 
and  by  it  the  two  years'  limit  has,  in  such  cases,  been  I 
got  rid  of.    In  tiie  present  case  perhaps  want  of  ( 


means  (though  I  have  no  evidence  about  this)  might 
have  hindered  the  petitioner  from  taking  such  a 
course,  though  such  a  suit  is  an  inexpensive  matter 
where  not  defended,  but  it  is  dear  from  the  evidence 
that  the  x>etitioner  would  not  have  been  lihely  to  take 
such  a  course  because  it  would  seem  probable  that  her 
husband  would  only  have  been  too  glad  to  come  back 
to  her  to  be  kept  by  her.  It  was  said  that  section  10 
of  the  Act  of  1895  countenanoas  the  above  suggestion 
because  the  magistrates,  it  was  said,  have  a  ducretion 
in  making  an  order  and  may  refuse  to  make  one,  but 
this  cannot  depend  on  the  position  of  the  people.  It 
depends  expressly  on  thequestion  of  convenience,  as,  for 
instance,  if  the  court  of  summary  jurisdiction  cannot 
grant  adequate  relief  or  perhaps  has  not  the  means . 
of  compelling  the  necessary  evidence.  Lastly,  it 
was  urged  for  the  petitioner  tiat  to  refuse  a  decree 
will  iniiict  great  hardship  upon  her.  That  may  be, 
but  she  asked  for  and  obtained  a  non-cohabitation 
order,  which  put  an  end  to  the  desertion,  and 
it  is  desirable  to  consider  how  this  jurisdictioa  of  the 
magistrates  should  be  exercised  in  suitable  cases.  I  have 
alrrady  pointed  out  that  the  magistrate's  order  may 
contain  all  or  any  of  the  provisions  mentioned  in  the 
fifth  section  of  tlie  Act  of  1895,  and  it  seems  most 
impoirtant  to  consider  whether  it  is  desirable  thai 
the  non-cohabitation  provision  should  be  iiuerted 
except  in  those  cases  where  the  wife's  safety  is  in- 
volved, or  where  for  some  other  reason  it  ia  n«oea- 
sary  to  insert  it.  It  does  not  appear  to  have  been 
necessary  to  have  such  a  provision  under  the  Deeer- 
tion  Act  of  1886,  and  there  seams  to  be  no  reason  why 
it  should  be  inserted  ia  mere  desertion  cases  now. 
This  gives  rise  to  the  general  consideration  of  the  effect 
of  these  orders.  Now,  at  the  time  when  the  Act  of 
1895  was  passing  through  Parliament,  it  is  recnarkable 
that  there  should  have  been  practically  no  discussion  in 
either  House  as  to  the  probable  general  result  and 
effect  of  the  then  proposed  legislation.  The  reports 
in  Hansard,  so  far  as  I  have  been  able  to  find,  show 
that  the  Act  passed  almost  without  anything  being  said 
about  it,  although  it  went  far  beyond  being  a  con- 
solidation Act,  and  gave  powers  to  grant  non-cohabi- 
tation orders  in  large  classes  of  cases  where  it  did  not 
exist  before.  Those  who  were  concerned  with  it 
appear  to  have  had  their  minds,  if  not  entirely,  yet 
mainly  on  the  protection  of  women  rather  than  on  the 
general  effects  of  the  Act,  and  its  probable  influenoe 
on  the  morality  of  the  country.  The  following 
statistics  have  an  important  bearing-  on  the  matter 
under  consideration.  Ttie  number  of  matrimonial 
causes  heard  in  this  court  were-^in  1886,  506  ;  in  1896, 
609;  and  in  1903,  743.  Very  few  suits  are  now 
brought  in  this  court  for  judicial  sepiration.  The 
number  of  orders  made  by  courts  of  summary  jiuis- 
diction  under  the  Acts  prior  to  that  of  1895  was-^in 
1895,1,035;  the  Act  of  1895  came  into  force  on  the 
1st  of  January,  1896,  and  in  that  year  the  number  of 
separation  orders  made  by  the  courts  of  summary 
jarisdiction  amounted  to  the  large  figure  of  5,399,  and 
the  number  rose  in  1903  to  7,292.  I  have  not  before 
me  thestatistics  for  1904  and  1906  The  figore  for  those 
years  will  prob»bly  be  gpreater  and  not  less.  These 
figures  c'>rtainly  give  food  for  reflection.  I  can  obtain 
no  figures  which  could  show  in  what  number  of  oases 
the  parties  have  come  together  again.  I  have 
sat  on  most  of  the  appeals  under  the  Act  of  1896,  and, 
although  no  doubt  there  are  many  bad  oases  calling 
for  t^e  exercise  of  the  jurisdiction  of  the  magistrates, 
I  am  convinced  that  the  result  of  the  Act  has  been  to 
cause  women  in  ntunerooa  oases  to  rush  off  to  the 
court  on  slight  provocation  and  to  endeavonr  to 
make  a  case  suflScient  to  obtain  an  order.  This  view 
was  forcibly  expressed  in  a  recent  communication 
to   The  Timet  by  a  very  experienced  metropolitan 
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magistrate.  ProbaUy  the  experience  of  other  ma^s- 
tratee  is  maoh  the  same.  I  have  frequently  noticed 
that  the  magistrates  have  done  all  in  their  power  to 
reconcile  the  parties,  and  have  adjonmed  cases  from 
time  to  time  with  this  object,  and  I  expect  that  this 
has  generitlly  been  the  case  and  that  the  magistrates 
have  so  far  as  possible  endeavoured  to  keep  these 
applicatioDs  within  bounds.  At  the  same  time  it  may 
M  doubted  whether  these  summary  proceedings  are 
suitable  for  the  determination  of  matters  which  aifeot 
the  whole  future  life  of  the  parties  and  their  children. 
There  is,  further,  a  broad  and  very  serious  ground 
upon  which  the  operation  of  thee  orders  is  open  to 
question,  having  regard  to  the  very  large  extent  to 
^hich  tiiey  are  being  obtained — viz.,  at  the  rate 
of  over  7,000  a  year — so  that  at  any  given  time 
there  must  be  an  extremely  large  number  of 
people  living  separate  under  orders  made  during 
the  previous  years.  That  ground  is  that  the  direct 
tendency  of  Uiese  orders  appears  to  be  to  encourage 
immoraUty  and  to  produce  deplorable  results. 
Applied  first  in  an  age  remote  and  in  a  state  of  society 
different  from  the  present,  the  remedy  of  permanent 
separation  for  matrimonial  grievances  worud  always 
seem  to  have  been  injudicious  even  in  days  when 
persons  could  not  escape  from  their  surroundings  as 
they  now  can,  and  when  they  were  more  amenable  to 
the  pressure  and  censures  of  the  Church,  and  is  now 
probably  to  be  regarded  as  more  unsatisfactory  still, 
and  as  tending  to  demoralization  and  providing 
inadequate  justice  to  the  innocent  At  the  time  of 
the  Seformation  the  Boyal  Oommission  issued  by 
Henry  YIII.  and  renewed  by  Edward  YI.,  composed 
of  ecclesiastics,  civilians,  and  common  lawyers, 
inquired  into  this  subject.  The  project  of  reforming 
the  law  came  to  an  end  with  the  death  of  the  latter 
kisK,  but  the  cimmissioners'  rei>ort  was  printed 
in  Sie  reign  of  Elizabeth  under  the  title  RtformaUo 
Legum  Ecdeticutiearum,  and  the  recommendations  were 
to  the  effect,  inter  alia,  that  separation  a  men$a  et 
thoro  should  be  abolished  as  productive  of  great  abuses 
and  scandal  in  the  marriage  state,  and  that  while 
restrictions  and  punishments  should  be  imposed 
upon  the  guilty  party,  the  innocent  party  should  be 
permitted  to  obtain  a  divorce  for,  among  other 
groimds,  desertion :  see  Keeves'  History  (2nd  ed.}, 
vol.  4,  p.  646,  summarizing  Ref.  Leg.  Eccles.  47-66. 
Desertion  is  a  ground  in  Scotland  and  in  certain  other 
coimtriea.  Nothing,  however,  was  done  by  the 
Legislature,  and  marriage  remained  indissoluble 
except  by  Act  of  Parliament  until  1867,  when,  after 
much  controversy,  the  Act  of  that  year  was  passed, 
which  can  hardly  be  held  to  have  attained  to  finality. 
By  it  the  right  of  divorce  was  given,  but  confined  to 
the  cases  specified  therein.  The  remarks  of  Mc, 
Bishop  in  his  work  ou  marriage  and  divorce  (section 
37)  on  the  state  of  things  which  existed  in  Englemd 
before  that  Act  are  deserving  of  most  careful  perusal. 
But  the  fig^es  I  have  g^ven  above  shoir  the  limited 
application  of  this  Act,  especially  having  regard  to  the 
great  increase  in  the  population  of  this  country,  and  the 
applications  under  the  Summary  Jurisdiction  Act 
appear  to  be  partly  for  want  of  means  to  bring  the 
cases  before  this  court  and  partly  because  the  causes  for 
orders  effecting  permanent  separation  are  wider  than 
the  causes  for  granting  divorce.  That  the  tendency  of 
these  orders  is  to  encourage  immorality,  bearing  in 
mind  that  human  nature  is  what  it  is,  and  the  clastes 
of  persons  with  whom  the  magistrates  usually  have  to 
deal,  I  doubt  whether  any  one  of  experience  sufBcient 
to  judge,  will  deny.  That  is  the  opinion  which  I  have 
formed  after  a  long  experience  in  this  court,  where 
case  after  case  shows  what  so  often  follows  from  these 
orders,  and  discloses  a  most  nnsatisfactory  state  of 
things.    It  is  an  opinion  in  accord  with  that  expressed 


in  very  forcible  language  by  Mr.  Bishop  on  the 
subject  of  divorce  a  menta  et  thoro  (section  29  ib.), 
where  he  collects  the  opinions  of  certain  distinguished 
writers  on  the  subject.  Tbe  provisions  of  the  German 
Code,  1564-1S76,  and  French  Code  may  be  usefully 
studied  as  bearing  upon  the  subject  under  consider- 
ation, especially  those  which  relate  to  the  powers  as 
to  turning  a  decree  of  judicial  separation  into  a  decree 
of  divorce.  I  will  first  observe  that  these  separation 
orders  can  only  be  obtained  by  a  wife,  except  in  the 
one  case  recently  provided  for  by  the  Licensing  Act 
of  1902,  when  a  wife  is  an  habitual  drunkard  as 
defined  by  the  Habitual  Drunkards  Act,  1879  (a 
case,  by  the  way,  difficult  of  proof,  having  regard 
to  the  definition  there  given),  and  it  is  most 
remarkable  that  in  the  present  state  of  the  law, 
while  on  the  one  hand  it  is  more  diiHcult  for  a 
woman  to  procure  a  divorce  than  for  a  man  because 
she  must  prove  adultery  and  one  of  certain  other 
offences,  whereas  he  has  only  to  prove  adultery,  yet 
on  the  other  hand  she  can  obtain  a  separation  order 
from  the  magistrates  for  the  causes  specified  in  the 
Act  of  1896,  but  he  can  obtain  no  order  at  all,  however 
unbearable  his  life  may  have  become  from  his  wife's 
drunkenness  (short  of  her  becoming  an  habitual 
drunkard  withm  the  meaning  of  the  aforesaid  Act), 
violence,  desertion,  or  other  cause.  Moreover,  these 
orders  really  impose  a  more  serious  penalty  in  the 
oases  to  which  tiiey  apply  than  a  decree  of  divorce 
would,  for  the  result  oif  a  decree  of  judicial  separa- 
tion against  a  man  is  more  severe  to  him,  and  in 
certain  esses  even  to  a  woman,  than  a  decree  of 
divorce.  The  consequences  of  each  are,  in  most 
cases,  very  much  the  same,  except  that  the  former 
imposes  the  disability  of  remarriage,  while  the  latter 
does  not,  so  tha^,  for  instance,  a  man  oiay  be  more 
severely  punished  for  the  offence  of  adultery  than 
for  the  same  offence  coupled  with  cruelty  or  desertion 
for  two  years  or  upwards ;  and,  farther,  in  the  latter 
case  the  wife  has  the  option  of  choosing  whether  to 
apply  for  separation  or  divorce.  With  regard  to  the 
orderfi  obtained  by  wives  against  husbuids,  case  after 
case  in  this  court  shows  that  rather  than  pay  the 
allowance  ordered  the  man  goes  elsewhere,  either  to 
another  town,  or  to  America,  or  the  Colonies,  and 
forms  other  ties  almost  as  a  matter  of  course.  Again, 
a  very  frequent  case  in  this  court  is  where  a  wife  by 
her  own  behavio^'r,  such  as  drunkenness,  violence,  and 
neglect  of  home  and  children,  causes  her  husband  to 
leave  her.  She  then  takes  out  a  summoas  against  him 
for  desertion ;  he  appears,  and  agrees  to  pay  so  much 
per  week  rather  than  go  back.  She  is  found  miscon- 
dacting  herself,  as  might  be  expected ;  he  sues  for  a 
divorce,  and  asks  the  court  to  exercise  its  discretion 
in  his  favour  notwithstanding  that  he  had  left  her. 
These  are  illustrations,  and  are  only  brought  to  notice 
in  this  court  when  there  is  money  enough  for  one  of 
the  parties  to  sue  for  a  divorce.  It  is  easy  to  guess  at 
the  state  of  things  in  the  mass  of  cases  where  there 
are  not  sufficient  means  for  this  pni^ose,  or  where 
both  parties  are  gailty  of  similar  offences,  I  am 
anxious  not  to  travel  out  of  my  province,  which  is 
jut  ditere  nan  jut  dare ;  but  the  point  as  to  how  the 
Act  of  1896  can  be  administered  with  regard  to  the 
non-cohabitation  part  of  the  order  by  the  magistrates, 
who  have,  as  noticed  above,  certain  discretionary 
powers  and  can  to  a  certain  extent  control  the 
working  of  the  Act  so  as  to  prevent  as  far 
as  possible,  evil  results,  gives  rise  to  the  foregoing 
general  observations ;  and  having,  since  I  first  sat  on 
this  Bench  in  1892,  found  it  necessary  to  make  myself 
familiar  with  the  history  of  the  laws  governing  the 
relations  of  husband  and  wife  and  the  discussions 
which  have  from  time  to  time  taken  place  relating 
thereto,  more  particularly  at  the  time  of  the  passing 
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of  tie  Act  ot  ISJT  and  the  results  of  those  laws,  of 
which  experience  in  this  court  gives  very  conriderable 
opportunities  of  judging,  it  ia  desirable,  in  my  judg- 
ment, as  hearing  on  the  subject  under  consideration, 
to  express  the  conviction  wliiob  has  forced  itself  upon 
me,  that  permanent  separation  without  divorce  has  a 
distinct  teudency  to  encourage  immorabty,  and  is  ao 
unsatisfactory  remedy  to  apply  to  the  evils  which  it 
is  stipposed  to  prevent.  That  the  present  itate  of  the 
BngUsh  law  of  divorce  and  separation  ia  not  satia- 
fftototy  can  hardly  be  doubted.  The  law  ia  full_  of 
iiioon»istencies,  atiomitlies.  and  inequalities  amounting 
almost  to  absurdities,  and  it  does  not  jirodti;e  desirable 
results  in  certain  important  respects.  Whether  any 
and  what  remedy  should  be  applied  raises  extremely- 
difficult  questions,  the  importance  of  which  can 
hardly  be  ovor-estin)a*i,'d,  for  they  touch  that  basis  on 
which  society  rests,  the  principle  of  marriage  being 
the  fundamental  baiis  upon  which  this  and  other 
oivilixed  nations  have  built  up  their  social  systems, 
and  it  would  be  most  detrimental  to  the  best 
interests  of  family  Hfe,  society,  and  the  State  to 
petmit  of  divorces  being  lightly  or  easDy  obtained  or 
to  allow  any  law  which  was  wide  eaough  to  militate 
by  its  laxity  against  the  principle  of  marriage. 
It  LI  not  necssary  for  me  now  to  express  a  formal 
and  final  opini  n  upon  these  serious  questions  ;  but 
tha  consideration  of  what  I  have  found  it  necessary 
to  deal  with  in  this  judgment  brings  prominently 
forward  the  queaticn  w nether,  aa turning  divorce  is  to 
be  allowed  at  all  as  it  has  heen  in  England  by 
judicial  decree  for  the  past  fifty  years,  and  for  a  I  mg 
time  before  that  by  Act  of  Parliaiuent,  any  reform 
would  be  effective  and  adequate  wbich  did  not  abolish 
permanent  separation  as  ctisticguished  from  divorce, 
place  the  sexes  on  an  equality  as  r  gards  offence  and 
relief,  and  permit  a  decree  being  obtained  fbr  such 
defioite  grave  causes  of  offence  as  render  fntare 
cohabitation  impracticable  aud  frustrate  the  objects 
of  marriage,  aud  whether  such  reform  would  not 
largely  tend  to  greater  propriety  and  enhance  that 
respect  for  the  sanctity  of  tbe  mc>rri.%ge  tie  which  is 
■o  essential  iu  the  best  interests  of  society  and  the 
State.  It  is  suflicient  at  prese;.t  to  e*y  that  from 
what  I  have  pointed  out  there  appears  to  lie  good 
reason  for  reform,  and  that  probably  it  would  be 
found  that  it  should  be  in  the  direction  above 
icdicated.  The  petition  for  divorce  in  this  case  must 
be  dismissei,  for  the  wife  has  only  proTcd  adultery, 
•nd  th«t  is  cot  suiflcieut  to  enable  her  to  obtain  a 
decree  of  divorce,  and  it  will  not  be  any  satisfaction 
to  ber  to  know  that  if  her  cise  had  arisen  and  her  suit 
could  have  be^n  brought  in  Scotland,  or  moat  other 
civiliz'd  countries,  she  would  havd  aucceeded. 

Solicitors,  Croiedera,  V'ixwii,  ifc  Oo, ;  King'i  Proctor. 


(Emxt  of  ISippnl. 
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From  K.  B.  Div. 
(Jollins,  Hit.,  and  Gozens-Hardy  [  June  12. 

and  Fitrwell,  L.JJ.)  ) 

NlLsttN   &    Sons   fLiMiTEP)   i>.   Nelson   Lise 
(Limitkd).  (n.) 

Prtidict — Dittovtri/  </  li'icumenU — Ccadiict  of  action 
tak-H  nver  Ity  {ilaiutiffa  itadtrwriUrt — Uoriiment  in 
piisstfeion  f>f  undtrwriten'  tclkitor — Plaintiff  rttatn- 
inff  iiiMiiiilial  inttrttt  in  ttctiQH — Stay  of  action  [ill 
liiKot'eri/  made, 

(a.)  Reported  by  F.  0.  RL'ckek,  Esq.,  Barriater- 
at-LaWi 


The  plaintiffs,  at  owners  of  rar'jn,  »u(d  tltt  ihfenttanU, 
tM  »hipoumer»,  for  hreath  of  a  conirad  contained  in  a 
bill  cf  lading.  UndtrwriUre,  with  v;hom  tkt  plainlifft 
had  fffeeted  a  jtnlicy  of  insurance  on  tht  cargo  to  the 
tittnt  of  ihree-fourtiii  of  itt  value,  paid  on  the  polity 
and  then  took  over  the  conduct  of  the  action,  Th« 
ihfendanta  detired  to  have  ditcovery  cf  a  ducumcnt  tehith 
was  in  the  potsesslon  of  the  xtndtrwritert*  toliciU>r»,  and 
applied  for  an  order  to  ttay  the  action  until  tueh  di§- 
envfry  was  given. 

Jhlil,  that,  at  the  plaintiffs  were  not  mere  nominal 
plaintiffs,  I'Ut  had  a  real  and  tuhalanlial  interest  in  (A« 
action,  the  order  tould  not  be  made, 

Willis  V.  Baddeley,  40  IT.  B.  377.  [1892]  2  Q.  B. 
324,   dislinijuished. 

Appeal  by  the  defendants  from  the  refiiaal  of 
BiKh<tm,  J.,  to  order  the  plaintiffs  to  make  a  farther 
and  batter  aftidavit  of  documents. 

The  action  was  brought  by  cargo  •owners  agaiast 
shipowners  to  recover  damages  for  br^Msh  ol  a 
contract  to  carry  a  cargo  of  frozen  meat  from  Buenos 
Ayres  to  London.  Tbe  action  was  founded  on  an 
alleged  breach  of  a  stipulation  in  the  bill  of  lading 
that  the  temperature  in  the  refrigerating  machinery 
of  the  ship  should  be  kept  as  low  as  possible,  or, 
ttlternatively,  on  the  alleged  unaeawortluDess  of  the 
vessf-1,  whereby  the  plaintitTu'  meat  was  rendered 
unsound.  The  plaintiffs  had  effected  a  policy  of 
insurance  with  underwriters  at  Lloyd's  on  the  cargo 
to  the  extent  of  three- fourths  of  its  vatne.  When  the 
writ  was  issued  the  insurance  money  had  not  been 
paid,  and  the  action  was  commenoed  in  the  name  of 
the  plaictiffs  alone  to  recover  the  whole  of  their  lot*. 
A  fortnight  afterwards  the  underwriters  paid  on  tike 
policy,  and  took  over  the  conduct  of  the  action,  and 
there  was  thereupon  a  change  of  solicitors. 

It  appeared  that  while  the  vessel  was  loading  at 
Buenos  Ayres  the  underwriters  had  been  inforjied 
that  there  was  something  wrong  with  the  refrigerating 
machinery,  and  thereupon  a  surveyor,  acting  on  the 
instruction  A  of  the  London  Salvage  Association,  had 
extmiued  the  vcsel  aud  made  a  report  in  writing. 

The  defendants  desired  to  see  this  report,  Kol 
applied,  in  the  lirst  instance,  to  the  Salvage  Aaaoeia- 
tion,  by  whom  thoy  were  informed  that  it  wat  in  the 
hands  of  the  aoderwriters'  solicitors.  The  defendant* 
then  wrote  to  the  underwriters'  solicitors,  who,  in 
reply,  admitted  that  the  report  was  in  the  poaiMMon 
of  a  member  of  their  tirm,  but  refused  to  allow  t&a 
defendants  to  inspect  it.  The  plaintiff'  osnal 
atlidavit  of  documents  did  not  include  the  report  in 
question. 

The  defendants  applied  for  an  order  that  Um 
pliuntitis  should  make  a  further  and  better  atBdavit 
of  documents. 

Bigham,  J.,  refused  to  make  au  order. 

The  defendants  appealed. 

Danclcwert*.  K.C.,  and  Bailluiehe,  for  the  defendant*. 
— The  underwriters  are  interested  in  the  sum  sought 
to  be  recovered  in  this  action  to  the  extent  of  tbree- 
fourths  thereof,  aud  they  are  pro  iant'j  subrogMted  to 
the  rights  of  the  plaintiffs,  The  underirriten  are 
conducting  the  litigation  and  they  are  etuploftng 
thc^r  own  solicitors.  It  would  be  contrary  lo  jtMtioe 
thttt  the  defendants  should  not  be  able  to  obtain 
discovery  of  a  document  of  ^reat  importanoe  to  tfae 
action,  which  ia  admittedly  m  the  possesstotl  of  thit 
underwriters'  solicitors.  It  is  the  practtoe  of  the  ootirt 
in  snch  cases  to  stay  the  action  until  d:«oovery  ia 
made :  Willis  v.  BudJeleif,  40  W.  R.  uT7,  [ I8f»2]  2  Q.  B. 
324  ;  Republic  of  Lilieria  v.  h'oyc,  24  W.  R.  !>6:,  1  App. 
Cas.  139;  W*»t  of  England  Bank  v,  GtnfOn  /iwMrvaet 
Co.,  2  Ex.  D.  472,  26  W.  R.  Dig.  77  ;  Hcpablie  of  CV)(te 
it.co  V.  ErUnger,  24  W.  R.  151,  1  Ch.  D.  171 ;  li'Oini  ▼. 
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Raffalovich,  7  Q.  B.  D.  653.  If  the  underwriters  were 
Buinfr  in  Uieir  own  name,  the  defendants  would  be 
entitled  to  this  discovery  as  a  matter  of  course.  They 
ouftht  not  to  be  shut  out  from  discovery  because  the 
nnderwriters  were  suing  in  the  name  of  tiie  assured. 

Bu/ut  Iiaacs,  K.G. ,  and  Mackinnon,  for  the  plaintiffii. 
— ^The  defendants  fail  to  show  that  the  plaintiffs  are 
not  the  real  plaintiffs.  The  plaintiffs  are  the  only 
persons  who  could  bring  this  action,  and  they  are  in 
fact  suing  for  their  own  benefit.  The  nnderwriters 
have  no  cause  of  action,  A  part  of  a  cause  of  action 
cannot  be  assigned.  The  only  cases  in  which  a 
defendant  has  been  allowed  to  have  discovery  from  a 
person  other  than  the  plaintiff  (with  the  exception  of 
such  special  cases  as  actions  by  foreign  republics)  are 
actions  on  policies  of  marine  insurance. 

They  cited  Harding  v.  Buistll,  [1905]  2  K.  B.  83, 
53  W.  B.  Dig.  81 ;  Keariley  v.  Philips,  31  W.  B.  467, 
10  Q.  B.  D.  465. 

OoujNB,  M.B. — ^Tbis  is  an  appeal  from  a  decision 
of  Bigham,  J.,  refusing  to  make  an  order  for  dis- 
covery. The  action  is  one  brought  by  the  owners  of 
cargo  against  shipowners  for  injury  done  to  the 
cargo  in  transit.  The  cargo  owners  had  insured  with 
underwriters,  not  to  the  full  value  of  the  cargo,  but 
to  a  substantial  portion  of  its  value.  At  the  time 
when  the  action  was  brought  the  nnderwriters  had 
not  admitted  liability,  but  about  a  fortnight  after- 
wards they  came  to  terms  with  the  cargo  owners  and 
agreed  with  them  as  to  the  amount  of  the  damage 
done  and  paid  a  portion  of  it.  The  plaintiffs,  having 
recovered  indemnity  from  the  underwriters  as  to 
three-fourths  of  their  loss,  claimed  to  be  entitled  to 
sue  the  defendants  for  the  balance  of  the  loss.  It 
turns  out  that  during  the  loading  of  the  vessel  some- 
thing happened  which  put  the  underwriters  upon 
inquiry,  with  the  result  that  an  inspection  was  had 
by  a  skilled  person  on  their  behalf  and  a  report  made 
by  him  to  them  as  to  the  condition  of  tfae  refrigerating 
machinery.  The  point  we  have  to  consider  is  whether, 
the  auction  having  been  brought  in  the  first  instance 
by  tbe  cargo  owners  and  being  now  continued  by 
the  nnderwriters  who  have  settled  with  them,  the 
defen-dants  are  entitled  to  have  iadttded  in  the 
plain'tiffs'  affidavit  of  documents  this  particular  docu- 
ment, which  is  stated  to  be  in  the  custody  of  the 
underwriters'  solicitors.  It  is  contended  that,  inas- 
much as  the  underwriters  ate  interested  in  the  sum 
to  be  recovered  to  tbe  extent  of  three-fourths  thereof, 
and  the  plaintiffs  only  to  the  extent  of  one-fourth,  the 
tmderwnters  must  be  regarded  as  the  real  plaintiffs, 
and  that  we  ought  to  treat  them  as  such.  The  ques- 
tion is  wlMther  the  rules  relating  to  di8cov<>ry  and 
the  cases  do  or  do  not  entitle  us  to  do  that.  It 
seems  to  me  that  we  are  not  at  large  to  do  abstract 
justice  in  the  matter.  We  are  limited  by  the  rales 
and  by  law.  The  whole  subject-matter  of  the  dis- 
cussion is  the  subject  of  I'gislation.  We  must  look 
to  that  legislation  to  see  how  far  we  can  go.  I  sym- 
pathize with  the  defendants,  but  I  should  not  be 
]ustifl>'d  in  departing  from  tbe  foothold  of  existing 
statutory  rules.  The  actual  plaintiffs  herd  h  we  a  real 
and  substantial  interest  in  the  action,  and  are  not 
mere  nominal  plaintiffs.  The  underwriters  oune  in 
under  their  right  of  subrogation.  That  is  not  the 
same  thing  as  assig^nment.  It  is  impossible  to  effect 
a  limited  assignment  of  a  right  of  action.  By  their 
right  of  subrogation  underwriters  can  only  put  in  suit 
the  remedy  which  belongs  to  the  assured.  They  have 
the  right  to  stand  in  the  shoes  of  the  person  whom 
they  have  indenmifled,  and  by  subrogation  they  tike 
the  right  to  put  his  remedy  in  snit ;  but  the  action 
still  remains  nis  and  not  theirs.  The  fact  that  h-re 
the  actual  plaintiffs  are  substantial  plaintiffs  takes  this 


case  out  of  the  clais  of  cases  in  which  discovery  has 
been  ordered  to  be  given  by  a  person  who  is  not  a 
party  to  the  action.  The  rules  as  to  discovery  rdate 
to  discovery  as  between  parties.  They  are  framed  on 
the  basis  of  there  being  a  right  to  discovery  as  between 
parties,  and  primS/acie  it  is  an  answer  to  say  that  the 
person  from  whom  discovery  is  asked  is  not  a  party  to 
the  action.  There  is  no  role  which  provides,  nor  is 
there  any  authority  for  saying,  that  d'scovery  can  be 
ordered  from  a  person  who  is  merely  putting  in  suit 
the  remedy  of  another  person,  wmch  other  person 
still  remains  a  substantial  party  to  the  action.  The 
case  of  Willis  &  Co.  v.  Baddeley  is  distinguishable. 
It  does  not  cover  this  cise,  nor  does  it  go  to  the 
length  for  which  the  defendants  contend.  I  there- 
fore think  the  appeal  should  be  dismissed. 

Cozens-Hakdt  and  Fakwell,  L.J  J.,  concurred. 

Appeal  ditmisted. 

Solicitors  for  the  plaintiffs,  Parktr  &  Oarrett, 

Solicitors  for  the  defendants,  Hill,  Dickinson,  dk  Co. 


Prom  K.  B.  Div.  ^ 

(Vaughau  Williams,  Stirling,  and  |  Hay  17. 

Moulton,  L.JJ.)  ) 

GUAEDIANS  OF  SOTJTHWARK  UNION  V.  GtTABDIANS 

OF  City  of  London  Union,  (a.) 

Poor  law — Remnvahility — "  Desnted"  wife — Miscon- 
duct of  wife-Poor  Removal  Act,  1861  (24  &  26  Vict. 
t.  66),  «.  3. 

A  wife  while  living  with  her  husband  in  the  parish  of 
Lambeth,  in  the  Lambeth  Union,  gave  way  to  drinking 
habits,  and  in  order  to  obtain  drink  she  used  to  pawn  her 
husband's  goods,  and  she  neglected  the  children  of  the 
marriage.  On  several  occasions  she  spent,  for  purposes 
other  than  that  for  which  it  was  intended,  the  money 
given  to  her  by  htr  husband  in  order  to  pay  the  rent  of 
the  house,  and  she  conducted  herself  in  a  manner  which 
rendered  it  impossible  for  her  husband  to  keep  a  respect- 
able home  for  his  children.  He  thereupon  told  her  that 
they  must  part  for  a  time,  and  thai  she  must  find  another 
lodging,  and  he  gave  her  sufficient  furniture  to  furnish  a 
room.  Accordingly  luhen  she  found  another  lodging  she 
left  his  house,  and  he  made  her  an  allowance.  Some 
months  afterwards  he  discovered  tfiat  she  had  committed 
adultery,  and  he  thereupon  stopped  her  allowance,  and 
she  went  to  live  with  a  man  in  a  parish  in  the  Southwark 
Union,  where  she  lived  for  such  a  time  as  would,  if  she 
were  a  widow,  have  rendered  her  exempt  from  removal. 
The  wife  having  become  chargeable  to  the  City  of  London 
Union, 

Held,  that  she  had  been  "deserted"'  by  her  husband 
within  the  mmning  of  section  3  of  the  Poor  Removal  Act, 
1861,  and  that  therefore  she  was,  by  her  residence  in  a 
parish  in  the  Southwark  Union,  exempt  from  removal 
therefrom. 

Beg.  V.  Maidstone  Union,  28  FT.  R.  183,  6  Q.  B.  D. 
31,  followed. 

Appeal  from  the  judgment  of  a  Divisional  Court 

iLord  Alverstone,  L.C.  J.,  and  Kennedy  and  Bidley, 
J.)  upon  a  case  stated  by  the  quarter  sessions  for  the 
CSty  of  London  on  the  hearing  of  an  appeal  by  the 
Onardians  of  the  Southwark  Union  against  an  order 
of  two  magistrates  of  the  City  of  London,  made  on 
the  18th  of  December,  1903,  whereby  it  was  adjudged 
that  the  place  from  which  Bllen  Boff,  a  patiper 
lunatic,  was  irremovable  was  in  the  Southwark  Union. 

(a.)  Beported  by  W.  F.  Barry,  Esq.,  Barrister-at- 
Law. 
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OTTASDiAjra  OF  SoTjTHWAEK  TJhion  v.  Q-oaediahb  of  Ciry  OF  London  TJvioir. 


C.  A. 


Elleo  Eoff  was  the  lawful  wife  of  Frederick  Boff,  to 
whom  she  wag  married  on  the  2Bth  of  Au^ist,  188U. 
From  the  date  of  the  marriage  they  tedded  and 
cohabited  at  73,  PitJialan-street,  in  the  parish  of 
Lambclh,  which  was  not  within  the  Southwark 
Fuion,  until  the  1 2th  of  October,  1895.  Previously 
to  the  12lh  of  October,  1895,  Ellen  Eoff  had  given 
way  to  habita  of  intemperance,  and  had  beeu  habit- 
uftUy  drunk ;  she  had  freiiuently  pa^^m6<i  Iter  hug- 
bands  eoods  in  order  to  get  drink,  and  had  neglected 
the  childreu  of  the  marriage,  of  whom  there  were  four. 
She  had  on  several  occasions  spent,  for  purposes  other 
than  that  for  which  it  had  been  intended,  money 
given  to  her  by  her  husband  in  order  to  pay  the  rent 
of  the  house,  and  had  conducted  herself  in  a  mauDer 
which  rendered  it  impoasihle  for  her  husband  to  keep 
a  respectable  home  for  hig  childreu.  On  the  1 2th  of 
Octoter,  1S95,  the  Uiisband,  upon  bis  return  home 
from  work,  found  that  a  distress  was  being  levied 
on  his  goods  at  7S,  Fit^olan-street  for  non* 
payment  of  rent,  and  that  bis  wifa  had  again 
spent  in  obtaining  drink  the  money  given  her  for 
the  purpose  of  paying  the  rent.  He  thereupon  told 
her  that  he  would  not  put  up  with  this  state  of  things 
any  longer,  and  that  he  and  the  must  part  for  a  time, 
and  that  she  would  have  to  find  some  other  lodging  ; 
that  she  might  take  eaough  furniture  to  furnish  a 
room,  and  he  would  aUow  her  Ss.  a  we^k  so  long  as 
she  kept  straight,  and  that  if  she  reformed  they  could 
live  together  again.  The  distress  was  withdriiwri  by 
arranfiementbetwteuthe  husband  and  the  landlord,  and 
the  wife  remained  on  there  for  ten  days,  when  she  found 
another  lodging.  On  the  22cd  of  October,  18fl5,  she 
left,  taking  witn  her  sufficient  furniture  to  furnish  a 
bedroom.  The  husband  also  left  on  the  same  day, 
taking  with  him  his  four  children  and  the  remainder 
of  his  furniture.  Since  that  day  he  resided  separately 
from  her,  and  had  never  cohabited  with  her  smce  the 
12th  of  October,  11^95.  From  the  22nd  of  October, 
ISSa,  he  allowed  his  wife  S».  a,  week,  and  he  continued 
to  do  so  for  tievea  months,  when  he  was  informed 
that  his  wife  appeared  to  be  in  the  family  way,  and 
was  constantly  associating  with  men  in  public- houses, 
aad  especially  with  one  John  Ilamphrey,  and  he  there- 
upon went  to  meet  htr  at  her  brother-in-law's  house, 
but  she  did  not  come.  Subsequently,  on  the  same  day 
his  wife  followed  him  toapublic-hou8e,«udhe  was  asked 
by  her  why  he  had  stopped  her  allowance.  He  then 
taxed  her  with  infidelity,  which  she  did  not  deny. 
She  was  at  that  time  visibly  pregnant  with  a  bastard 
child,  of  which  she  was  delivered  about  three  months 
afterwards.  He  thereupon  w*nt  away,  and  from  that 
date  he  made  her  no  further  allowance,  and  neither 
knew  nor  took  any  steps  to  ascertain  her  whereabouts. 
Except  that  be  visited  her  at  the  asylum  since  the 
commencement  of  these  proceedings  he  never  saw 
his  wife  nor  contributed  to  her  maintenance  from  the 
time  when  he  met  hw  in  the  pubhc- house.  He  was 
sincerely  attached  to  his  wife,  and  the  justices  found 
that  if  she  had  reformed  her  drinking  habits  he 
would  gladly  have  resumed  cohabitation  with  her. 
Shortly  after  the  interview  in  the  publtc-honse  acd 
the  stoppage  of  the  weekly  payment  the  wife  went  to 
reside  with  John  Humphrey  at  Stanbope-biiildingB, 
Bedcross-street,  in  the  St.  Saviour's  Union,  and 
resided  continuously  nith  him  there  aa  his  wife,  and 
afterwards  at  Mowbray -building  B,  Eedcross- street, 
in  the  Southwark  Union,  from  about  September. 
1896.  to  the  19th  of  July,  IW-i.  On  this  latter  d»te 
she  left  Mowbray -buildings,  and  was  found  on  that 
day  wandering  in  the  City  of  London  in  a  state  of 
lunacy.  On  the  29th  of  July,  1903,  she  was  removed, 
by  order  of  one  of  the  magistrates  for  the  City  of 
Liondon,  us  a  lunatic  to  the  City  of  London  Lunatic 
Asylum.    On  the  ISth  of  December,  1903,  ui  order 


was  made  by  two  of  the  magistrates  for  the  City  of 
London  adjudging  that  the  pauper  lunatic  was,  on 
the  2'Jt.h  of  July,  1903,  irremovable  from  her  place  of 
residence  in  the  Southwark  Union. 

Upon  appeal  by  the  Guardiani  of  the  Southwark 
Uuion  to  the  Quarter  Sessions  for  the  City  of  London, 
it  W8S  contended  on  their  behalf  that  the  pauper  bad 
never  been  deserted  by  her  husband,  and  that  she  b*d 
not.  therefore,  become  irremovable  under  section  3  of 
the  Poor  Removal  Act,  I8@l,  from  the  Southwark 
Uuion  by  reason  of  her  residence  in  that  uniou.  The 
quarter  sessions  found  as  facta  that  the  pauper  lud 
been  deserted  fay  her  husband,  and  that  af  ttr  she  h.»d 
been  deserted  she  had  resided  for  twelve  months  Mtd 
upwards  in  the  Southwark  Union  in  such  a  manner  as 
to  render  her  irremovable  therefrom,  and  they  dis- 
missed the  appeal. 

The  question  for  the  court  wu  whether  there  was 
evidence  upon  which  the  quarter  sessions  cottld  so 
find. 

In  the  Divisional  Court  Lord  Alverstone,  LCJ.. 
and  Kennedy,  J,,  held,  upon  the  authority  of  Bey.  ▼. 
Maidstone  Unioit,  5  Q.  B.  D,  31,  that  the  pauper  ira* 
"  deserted  "  by  her  husband  within  the  meaning  of 
the  Act,  and  affirmed  the  decision  of  quarter  sejatons ; 
Ridley,  J.,  held  that  she  had  not  been  "  deserted"  by 
her  liusband 

The  Ooardiani  of  the  Southwark  Union  appealsd. 

By  section  3  of  the  Poor  Bern' wal  Act,  1961  :  '*  Where 
a  married  woman  shall  have  been,  or  shall  br, 
deserted  by  her  husband,  and  shall  after  his  desertion 
reside  for  three  years  in  such  mauuer  as  would,  if  she 
were  a  widow,  render  her  eiemjit  from  removal,  she 
shall  not  be  liable  to  be  removed  from  the  parisk 
wherein  she  shall  be  resident,  unless  her  hoiband 
return  to  cohabit  vrith  her."  29  &  30  Vict,  c.  1 13. 
B.  IT,  substituted  one  year  for  three  years  ia  the 
above  section. 

J.  /I,  Matthews,  for  the  appellants. — The  pauper 
was  not  "  deserted "  by  her  husband  withm  th« 
meaning  of  lection  3  of  the  Poor  Eeuioval  Act,  1861. 
Deseitii>n  implies  a  voluntary  aot  briogiog  the  co- 
habitation of  husband  and  wife  to  an  end.  The  wife's 
conduct  in  the  present  case  brought  about  the  ce»«- 
tion  of  oohabitation,  and  therefore  the  husband  wan 
not  guilty  of  desertion  in  tbe  matrimonial  eense  of 
that  word:  Frmrd  v.  Fmed,  [1904]  P.  177.  52  W.  B. 
Dig.  66.  The  wife  by  h»r  wilful  conduct  made  it 
impossible  for  the  husband  to  keep  up  the  matri- 
monial home,  and  he  was  justified  in  turning  her 
away  with  a  sufficient  allowance  to  enable  her  to 
keep  herself.  It  was  only  when  he  discovered  that 
she  was  committing  adultery  that  be  stopped  the 
allowance,  a  a  he  was  entitled  to  do.  In  Rnj,  v.  S(. 
Mary.  liUnr/ton.  18  W.  E,  923,  L,  R.  o  Q.  B.  445.  ths 
busliand  left  his  wife  without  any  means  of  tupport. 
The  present  case  ia  like  Beg.  v.  Cookham  Vnitmt  9 
Q,  B.  D.  522.  31  W.  B.  Dig.  U2,  The  c«se  of  &j. 
V.  MaUhtone  Union,  28  W,  E.  1S3,  o  Q.  B.  D.  31,  was 
a  different  cue  from  this  on  the  facts,  but  il  it 
cannot  be  distinguished  it  ought  to  be  overroledi 

R  Cunningham  Olta,  iot  the  respondents, 
called  npon, 

Vawohak  WnxiAMs,  L.  J.— Personally  I  kay*  i 
great  deal  of  sympathy  with  the  old-fashioned  notion 
that  one  ought  to  consider  it  almost  impossible  to 
excuse  a  husband  sending  bia  wife  away  from  hit 
home.  I  do  not  eay  this  as  meaning  thAt  I  should 
have  arrived  at  the  same  conclusion  as  the  court 
in  Reg.  "v.  Matditont  Vniitn,  No  one  would  say  I  _ 
what  occurred  in  the  pT«sent  case  was  desertion  ; 
the  ordinary  sense  of  -Uw  word.  Th«t  word, 
one  is  speaking  of  husbxnd  and  wife,  ai  a  ral«,  i 
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that  the  desertion  is  doing  something  'wrongfnl.  I 
shonld  have  been  inclined  to  think  that,  if  that  be  so, 
that  would  be  the  meaning  of  the  word  in  section  3 
of  the  Poor  Removal  Act,  1861  (24  &  25  Viot.  c.  65  J— 
a  section  which  conferred  a  privilege  npon  a  mtrried 
wooaan — because  one  wonld  think  that  a  statute 
would  hardly  give  a  privilege  to  a  married  woman 
if  she  did  not  behave  herself  properly.  I  do  not  think, 
however,  that  Field  and  Oave,  JJ.,  took  that  view 
in  Reg.  v.  Cookham  Union,  though  Field,  J.,  seemed  to 
think— as  appears  from  the  passage  in  his  judgment 
where  he  says  tibat  "  the  object  of  the  Aot  is  this,  that 
where  a  husband  has  by  hu  desertion  of  her  reduced 
the  wife  to  the  condition  of  a/nnc  $'il*,  she  shall  not  be 
deprived  of  the  advantage  of  gaining  a  settlement  as 
a  feme  sole " — that  the  Act  intended  to  confer  a 
privilege  on  the  wife.  Still  there  is  the  decision  in 
Beg.  V.  Maidstone  Union,  pronounced  over  twenty-six 
years  ago,  a  decision  which  has  been  recognized  again 
and  again,  and  I  do  not  think  that  we  ought  lightly 
to  dopart  from  the  law  so  laid  down  and  recognized 
•8  it  has  been  from  time  to  time.  I  agree  that  it  is 
not  like  a  decision  upon  a  conveyancing  question,  upon 
which  conveyancers  have  acted  and  on  which  therefore 
titles  depend.  Nor  do  I  think  that  it  can  be  said  that 
the  decision  was  given  sufficiently  long  ago  to  let  in 
the  doctrine  of  contemporanea  expoiitio.  But  I  do  not 
think  Uiat  the  mere  f  «ct  that  I  myself  would  not  have 
arrived  at  the  same  conclusion  is  sufficient  to  justify 
ma  in  departing  from  that  decision.  I  do  not  feel  the 
•ame  difficulty  with  regard  to  the  judgmect  of 
Maoisty,  J.,  as  I  do  with  regard  to  that  of  Cockburn, 
Ii.C. J.  The  former  said,  with  reference  to  section  3 
of  24  &  25  Vict.  c.  55,  "  it  must  be  taken  to  mean 
that,  where  a  woman  is,  whether  rightfully  or  wrong- 
fully, sent  away  by  her  husband  so  as  to  be  left  as  a 
free  woman,  she  can  so  reside  as  to  gain  a  settlement 
apart  from  him,  unless  he  returns  to  cohabit  with 
her."  It  was  obviously  present  to  that  learned  judge's 
mind,  as  it  was  to  the  mind  of  Field,  J.,  in  R^.  v. 
Cookham  Union,  that  the  Legislature  was  by  section  3 
coDferring  a  privilege  on  a  wife,  but  at  the  same 
time  he  oame  to  the  conclusion  that  if  her  husband 
sent  her  away,  whether  rightfully  or  wrongfully,  he 
must,  within  the  meaning  of  section  3  of  the  Act,  be 
said  to  have  deserted  her.  It  is  impossible  to  depart 
from  the  decision  in  Reg,  ▼.  Maidttone  Union,  and  I 
feel  bound  by  it  just  as  the  Divisional  Court  did. 
The  appeal  therefore  fails. 

SnBLmo,  L  J. — I  am  of  the  same  opinion. 

M0T7LT0N,  L.J. — I  am  of  the  same  ofnnion.  The 
judgment  of  Manisty,  J.,  in  Reg.  v.  Maidttone  Union 
expresses  my  view  of  section  3  of  the  Poor  Removal 
Act,  1861.  I  think  that  the  question  whether  the 
desertion  of  the  wife  was  rightful  or  wrongful  has 
nothing  to  do  with  the  operation  of  section  3.  If  we 
were  to  hold  otherwise  we  should  be  making  the 
settlement  of  the  wife  depend  upon  the  rights  or 
wrongs  of  matrimonial  squabbles  of  years  before. 
In  my  opinion  the  judgment  of  Manisty,  J.,  in  the 
above  case  is  correct  andapplies  to  the  present  case. 

Appeal  ditmiued. 

Solicitor  for  theappellanta,  Howard  C.  Jones. 

Solicitors  for  the  respondents,  Rexworthy  &  Barnard. 


From  K.  B.  Div.  -, 

(Vanghan  Williams,  Stirling,  and  > 

Moulton,  L.JJ.)  3 


April  24 ; 
May  14. 


In  re  Blaib  &  Gibuko.  (a.) 

Solicitor — Costs — Taxation — Disbursement — Stamp  duty 
on  share  capital  of  company — Stamp  Act,  1891  (54  d: 
65  Vict.  c.  39),  s.  112— Finance  Act,  1899  (62  &  63 
Vict.  c.  9),  ».  1— Solicitors  Act,  1843  (6*7  Vict.  e. 
73),  s.  37. 

A  payment  made  by  a  solicitor  on  behalf  of  the  pro- 
moter 0/  a  company  in  respect  of  the  ad  valorem  stamp 
duty  payable  on  the  nominal  share  capital  of  the  company 
under  section  112  oftfie  Stamp  Act,  1891,  as  extendedby 
section  7  of  the  Finance  Act,  1899,  it  not  a  "disburse- 
ment "  within  the  meaning  of  section  37  of  the  Solicitori 
Act,  1843,  and  ought  not  to  be  included  in  his  bill  of 
costs. 

Appeal  by  Messrs.  Blair  &  Girlinc,  a  firm  of 
solicitors,  from  the  refusal  of  OhanneU,  J.,  to  order 
a  review  of  taxation  of  costs. 

The  soUdtors  were  employed  by  Mr.  Herbeit  Ernest 
Moore  on  behalf  of  the  promoters  of  a  company  to  be 
called  the  Barkly  West  Syndicate  (Limited)  to  aot  for 
them  in  the  formation  and  remtration  of  the  company 
under  the  Companies  Acts.  They  proceeded  to  do  the 
necesiary  work,  and  in  the  course  of  it  paid  the  stamp 
duties  payable  on  registration.  One  of  these  pay- 
ments was  a  sum  of  £160,  being  the  ai  valorem  stamp 
duty  payable  on  the  statement  of  the  amount  of  the 
nominal  share  capital  of  the  company,  under  section 
112  of  the  Ntamp  Act,  1891,  as  extended  bv  section  7 
of  the  Finance  Aot,  1899.  In  their  bill  ot  costi  the 
solicitors  included  this  sum  of  £160  as  a  disbursement. 
The  total  amount  of  tiie  bill  of  costs  as  delivered  was 
£626  13s.  7d. 

On  taxation  the  taxins-master  disallowed  the  item 
of  £160,  on  the  ground  took  it  ought  not  to  have  been 
included  as  a  dubnrsement  in  the  bill  of  costs  and 
transferred  it  to  the  solicitors'  cash  account,  but 
he  allowed  the  items  of  £18  15s.  and  10s.  paid  as 
stamp  duty  upon  the  registration  of  the  memorandum 
of    association    and    the  articles    of   association  re- 

rtively.  From  the  bOl  of  costs,  without  taking 
3um  of  £150  into  account,  he  taxed  off  the  sum  of 
£83  5s.  7d.  The  consequence  of  disallowing  the  £160 
as  a  disbursement  in  the  bill  of  costs  was  that  the 
total  amount  of  the  bill  was  reduced  to  £375  13s.  7d., 
whereof  more  than  one-sixth — ^viz.,  £83  6s.  7d.  was 
taxed  off,  and  thwefore,  by  virtue  of  section  87  of  the 
SoUdtors  Act,  1843,  the  solidtors  had  to  pay  the  costs 
of  the  taxation.  If,  on  the  other  hand,  the  £150  was 
properly  included  as  a  disbursement  in  the  bill  of 
c»t8,  wen  leas  than  one -sixth  of  the  bill  had  been 
taxed  off,  and  in  that  case  the  client  would  have  to 
pay  the  costs  of  the  taxation. 

The  solidtors  carried  in  an  objection  to  the  dis- 
allowance by  the  taxing-master  of  the  sum  of  £150, 
on  the  ground  that  the  payment  was  made  by  them 
in  pursuance  of  their  professional  duty  undertaken  by 
them,  which  they  were  bound  to  perform,  and  also 
that  in  acoordance  with  an  opinion  published  by  the 
Incorporated  Law  Society  the  payment  in  question 
was  sanctioned  as  a  professional  payment  oy  the 
general  and  established  custom  and  practice  of  the 
profession.  This  opinion  was  to  the  effect  that  pay* 
meats  by  solidtors  of  stamps  and  fees  payable  on  the 
registration  of  a  company  were  professional  payments 
and  were  properly  included  as  disbursements  in  a  bill 
of  osBta. 
The  answer  of  the  taxing-master  to  the  objection 

(a.)  Reported  by  F.  G.  R&cxbb,  Esq.,  Banister- 
at-Law. 
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Court  of  Apfkai^ 


Ik  bs  Blair  &  QiRLOia, 


COVBT  OF  AFPZAX. 


iraa  as  followt :  "  In  my  opinion  this  point  is  governed 
by  In  re  Kim/dm  d-  Wihm,  50  W.  R.  533, 
[1S02]  2  Ch.  242.  The  ad  valortm  duty  in  this 
case  is  a  stamp  duty  originally  imposed  by  the 
Stamp  Act  and  since  twice  increased  by  the 
Finance  Acts  of  1896  and  1S99,  and  the  solicitor  is 
acting  as  Bgeut  for  his  client  in  paying  this  sum  and 
not  as  solicit  or.  The  amount  la  very  large,  and,  as 
might  not  unreaionably  be  expected,  the  inclusion  or 
exclusion  of  thii  large  sum  goreruB  the  inctdecce  of 
the  costs  of  this  taxation,  and  such  a  result,  as  was 
pointed  out  in  In  re  Kingdtm  <i-  Wilton  ia  undesir- 
able, The  opinion  of  the  Law  Society  to  which  I 
have  been  referred  was  given  before  the  case  of  In  rr. 
Kingdon  ik  WiUon  waa  decided,  and  I  cannot  think 
either  that  by  the  worda  '  stamps  and  fees '  therein 
referred  to  the  committee  of  the  society  intended  to 
include  an  ad  valorem  duty  of  this  description,  and  I 
cannot  come  to  the  conclusion  either  that  a  payment 
of  this  sort  comes  within  the  certificate  given  hy  the 
toxin g-masteri  in  In  re  Bemnanl,  11  Beav.  603,  613, 
referred  to  in  In  re  Kingdon  ife  Wihon .  This  case  is 
also  somewhat  out  of  date  as  regards  modern 
praotioe,  and,  even  if  the  item  comes  within 
the  language  of  the  certificate  I  have  referred  to, 
which  I  do  not  think  it  does,  it  certainly  does  not 
aome  within  its  spirit.  I  therefore  overrule  the 
objection,  and,  in  my  opinion,  the  solicitors  should 
pay  not  only  the  coats  of  the  reference,  but  the  costs 
of  the  application  for  taxation." 

The  solicitors  applied  to  Channell,  J. ,  for  an  order 
to  revi'iw  the  taxation,  bat  the  Ipamed  judge  dia- 
missed  the  application. 

The  solicitors  appealed. 

Qore- Browne,  K.C,  (A'ormin  Craiij  with  him),  for  the 
appellants, — The  rule  was  laid  down  in  In  re  Iltmnant 
that  payments  m«de  by  Sfvlioitors  in  pursuance  of 
their  professional  d<ity  are  properly  included  as  dis- 
bursements in  the  bill  of  costs.  'Whcro  solicitors  are 
employed  to  act  in  the  formation  und  registration  of 
a  company,  payment  of  the  stamp  duty  on  the  regis- 
tration of  the  company  is  an  ordinary  and  necessary 
tnctdent  of  their  professional  employment,  and  it  is 
the  costooi  and  practice  of  solicitors  to  include  sums 
paid  by  them  on  account  of  such  stamp  duty  in  their 
bilk  of  costs.  The  opinion  of  the  taxing-master  was 
based  on  In  re  Kingdom  t£  WiUfm,  but  that  was  a 
deolMon  on  estate  daty,  and  does  not  govern  this 
case. 

They  referred  to  //t  re  £am'>,  37  W.  E.  306,  23 
Q.  B,  D,  5,  and  lu  rt  Grant,  Bttkraiii,  it  Co.,  ante, 
p.  186,  [1906]  1  Ch.  124. 

Mont/igue  Lmh,  K.C,  and  H.  M.  Giveen,  for  the 
respondent. 

During  the  argument  the  court  determined 
to  refer  the  question  of  the  practice  to  the 
t&xing-masters,  and  they  received  from  the 
taxing-mMters  the  following  report  or  certiBcate : 
"  In  compliance  with  your  lordships'  directions,  the 
taxing-masters  beg  respectfully  to  state  that  the 
practice  as  to  the  payments  by  a  solicitor  proper  to 
be  included  in  his  bill  of  costs  remains  the  aame  as  it 
waa  certified  to  1x3  in  In  rt  Itemnnnt.  For  a  time  the 
practice  in  the  taxing  office  wna  unaettled  by  the 
decision  in  In  re  Lamb,  but  the  Court  of  Appeal  in  Tn 
re  Kintjihn  <t  Wihon  restored  the  practi  e,  and  in 
In  re  Biiehwell  d;  Berk-ley,  50  W.  R.  629,  [1902]  2  Oh. 
596,  confirmed  it  on  what  the  taxing- masters  venture 
to  think  are  the  proper  lines  and  in  accordance  with 
the  ordinary  husines  relations  between  a  solicitor  and 
his  client.  The  taxing-masters  are  of  opinion  that 
the  duty  payable  on  registration  of  a  joint  stock 
company  ia  respect  of  its  capital  is  not  an  ordinary 


professional  disbnnement  such  as  a  solicitor  oan  be 
required  by  his  client  to  make.  He  is  not  bound 
to  find  the  money,  but  if  he  does,  the  disbttrsement 
is  properly  and  usually  included  in  his  cash  acoount 
and  not  in  bis  bill  of  costs.  The  taxing-masters 
certify  that  this  is  and  bas  been  the  praedco  and 
custom  in  cases  coming  before  the  taxing-masters, 
and  the  cases  where  a  solicitor  has  sought  to  intro- 
duce the  amount  into  his  bill  of  costs  are  extremely 
rare.  The  inclusion  of  the  amount  in  the  bUI  of  osts 
would  in  most  cases  throw  the  costs  of  taxation  ia 
any  event  on  the  client,  and  in  such  cases  would 
impose  on  the  client  a  tax  of  £i  lOs.  per  oent,  on  ths 
duty,  that  being  the  taxing  fee  on  a  bill  of  oosta ; 
while,  if  the  amount  is  in  the  cash  account  tM  a 
receipt,  the  taxing  fee  is  Is.  per  cent." 

VATroKAN  William.?,  L.J.  —  At  the  instance  of 
counsel  for  the  appellants  the  court  have  obtained  a 
certificate  of  the  taxing-masters,  and  it  is  sufficient  to 
say  tfaat  the  taxing-masters  do  not  recognixe  tbft 
custom  for  which  he  contends.  A  que>tion  has  arisen 
in  this  case,  as  in  many  others,  as  to  what  is  a 
disbursement  within  the  meaning  of  section  3T  of  tlM 
Solicitors  Act,  1843.  It  is  not  disputed  that  iIm 
ditibursements  spoken  of  in  that  section  mean  di-botse- 
ments  mads  by  a  solicitor  as  such.  That  being  so, 
the  question  arises  whether  a  particular  disburse  Doent 
in  cash  made  by  a  solicitor  was  male  by  him  in  his 
professional  character  as  a  solicitor  or  was  made  by 
him  ai  an  agent  independently  of  that  character,  as  a 
payment  might  be  made  by  a  banker  or  any  otlier 
kind  of  agent.  I  agree  that  it  makes  no  d>ffer«nc« 
whether,  in  fact,  the  money  was  supplied  hy  the  client 
or  not.  What  we  have  to  consider  in  each  case  is 
whether  it  was  a  professional  disbursement.  I  caanot 
feel  any  doubt  in  this  paTticular  case  of  the  payment 
iii  capital  duty  on  the  registration  of  a  company,  that 
such  a  payment  is  primd  facie  not  a  profestionil 
disbursement.  One  reason  for  my  coming  to  that 
conclusion  is  the  consideration  of  i^imnfum.  Bat 
apart  from  that, I  think  that  this  is  not  a  disburse- 
ment wh\f^,irr%md facie,  ia  a  professional  dis'iur^ement 
wade  by  a  solicitor.  It  is  suggested  that,  t  hough  that  is 
so,  yet  a  custom  bas  been  established  to  the  contrarv, 
a  custom  which  shows  that  this  payment  must  f>e 
treat' d  as  a  professional  disbursement.  I  do  not 
think  that  that  is  established.  When  I  look  at  the 
aSidavits  which  have  been  filed  as  to  the  practice  of 
solicitors,  they  do  not  seem  to  me  to  establish  the 
alleged  custom.  They  say  that  solidtcirs  often  do 
include  such  charges  in  their  bill  of  costs  as  dis- 
tinguished from  their  cash  ac:ount.  But  in  caaes 
where  there  ia  no  submission  to  taxation  it  moikes 
little  or  no  difference  to  the  client  whether  the  chuM 
appears  in  the  bill  of  coats  or  the  cash  aocoont,  as,  in 
any  event,  he  will  have  to  pay  it.  In  my  opinion  we 
ought  not  to  draw  the  inference  that  the  custom  has 
been  established  beoanso  many  solicitors  «nter  this 
chaige  as  a  disbursement  in  their  bill  of  costs.  And 
I  do  not  find  sufficient  evidence  of  the  habit  nil  treat- 
ing of  this  charge  ss  a  disbursement  to  establish  th« 
cnst'Om.  I  come  to  the  conclusion  that  the  certificate 
of  the  taxing-masters  is  aubjtantialiy  right.  I'rimS 
/trie,  thisparticjlar  disbursement  ia  nota  professional 
disbursement,  and  the  appellants  fail  to  prove  any 
custom  which  establishes  that  as  between  solicitor 
and  client  thii  disbursement  is  properly  included  in  a 
bill  of  costs. 

SiiBUNQ  and  Moulton,  L-JJ.,  concurred. 

Appeal  diimmed. 

Solicitora  for  the  appellants,  Bluir  tk  OMinf). 

Solicitors  for  the  respondent,  SMham,  Both  dt  Oo, 
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Kigtl  <Sottct  of  3ltt0tic(. 

K^fco^'j.l  April  30;  May  1. 

IiA'w  Guarantee  akd  Tbust  Society  v.  Hitohah 
Ain>  Cheam  Brbwert  Co.  (Luiitsd).  (a.) 

Mortgage — Btcurity  for  debenturei — Lkeiued  premitu 
— Compensation  money  for  lou  of  lianet— Licensing 
Act,  1904  (4  Ed.  7,  c.  23),  s.  2. 

A  brewery  company  specifically  mortgaged  its  freehold 
and  leasehold  property,  including  a  leasehold  beerhouse, 
the  Running  Horse,  to  trusttes  as  security  for  certain 
deberttures,  which  were  not  redeemable  until  1920.  Tlie 
company  also  gave  a  floating  charge  on  all  its  property 
not  tpeeifioally  mortgaged.  The  licensing  autltcrities 
re/used  to  renew  the  licence  of  the  Running  Horse,  and 
compensation  was  awarded  in  respect  thereof  under  the 
Licensing  Act,  1904.  The  trustees  thereupon  claimed 
the  money  as  coming  within  their  mortgage,  while  the 
company  claimed  the  money  as  being  properly  over  which 
they  had  granted  the  floating  charge. 

Held,  that  the  trustees  were  entitled  to  receive  the 
money  as  being  part  of  their  mortgage  security,  but  that 
they  could  not  apply  the  money  in  reduction  of  the  mort- 
gage debt  until  the  security  became  enforceable,  and  that 
until  then  the  brewery  company  were  entitled  to  the  income 
derived  from  the  investment  of  the  money. 

Adjourned  summons. 

This  summons  wfts  taken  out  for  the  purpose  of 
determining  who  was  entitled  to  a  sum  of  money 
swarded  as  compensation  under  the  prorisions  of  the 
liicensinR  Act,  1904,  for  the  refiUAl  to  renew  the 
licence  of  a  oertuin  public-house ;  the  money  being 
claimed  both  by  the  defendant  company  and  the 
persons  to  whom  they  had  mortgaged  the  house. 

By  a  deed  dated  the  3rd  of  Id^di,  1899,  exeoated 
by  we  defendant  company  as  secnrily  for  the  issue 
of  debenture  stock,  the  plaintifis,  the  Law  Guarantee 
and  Trust  Society,  were  appointed  trustees.  Q^e 
deed  contained  provisions  for  securing  debentures  to 
the  extent  of  £75,000  and  interest  which  were  redeem- 
able at  the  option  of  the  defendant  company  after 
the  31st  of  December,  1920,  or  earlier  in  case  of 
reconstruction  or  liquidation  at  a  premium. 

By  clause  4  the  defendant  company  conveyed  unto 
the  trustees  the  freehold  lands  and  hereditaments 
described  in  the  first  schedule  thereto,  and  also  the 
goodwill  of  the  business  carried  on  in  connection  with 
the  same  premises  or  upon  or  in  connection  with  the 
hereditaments  referred  to  in  the  second  schedule 
thereto  as  to  the  goodwill  absolutely. 

By  clause  o  the  defendant  company  demised  unto 
the  trustees  the  leasehold  premises  described  in  the 
second  sohednle,  which  incladed  the  house  in  que-tion, 
to  hold  upon  the  terms  of  the  leases  to  which  the 
same  were  subject,  except  the  last  day  thereof. 

By  clause  7  the  defendant  company  declared  that 
they  held  the  reversions  of  the  original  terms  in  trust 
for  the  trastees. 

By  clause  6  the  defendant  company  charged  all  their 
other  property,  rights,  and  assetsfor  the  time  being,  both 
present  and  future,  including  their  uncalled  and  un- 
issued capital  for  the  time  being  and  their  undertaking, 
with  the  payment  of  all  principal  moneys  and  interest 
thereinbefore  covenanted  to  be  paid  by  the  company, 
such  oharce  as  regards  all  freehold,  copyhold,  and 
leasehold  nereditaments  and  any  interest  therein 
(other  than  interest  created  by  way  of  security  only) 
to  be  a  fixed  charge,  but  as  regards  all  other  premises 

(a.)  Beported  by  B.  Franklin  Stubbhto,  Esq., 
Barrister-at-  Law. 


affisoted  thereby  to  be  and  rank  as  a  floating  oharge, 
and  such  charge  should  in  no  way  hinder  or  prevent 
the  company  from  selling,  alienating,  mortg«gin^, 
charging,  or  otherwise  disposing  or  detJing  with  their 
property  (other  than  freehold,  copyhold,  or  leasehold 
hereditaments)  for  the  time  being  for  any  purpose 
whatsoever  for  the  time  being  anthorizM.  by  the 
memorandum  of  association,  as  the  company  might 
from  time  to  time  deem  expedient,  and  as  if  they  were 
absolute  owners  thereof,  but  subject  to  the  powers  so 
reserved  to  the  company  the  floating  charge  thereby 
efEeoted  should  attach  as  a  first  chaise  upon  all  the 
property  for  the  time  being  of  the  company  affected 
thereby  or  the  interest  of  the  company  for  the  time 
being  therein. 

By  clause  9  the  defendant  company  undertook  to 
vest  any  other  property  thereafter  acquired  in  the 
trustees  for  the  purpose  of  giving  them  a  further 
security  corresponding,  so  far  as  incumbrances  would 
admit,  with  the  security  constituted  by  the  present 
deed  upon  the  premises  specifically  mortgaged. 

Clause  IS  provided  that  the  trustees  £ould  permit 
the  company  to  hold  and  enjoy  all  the  premises 
thereby  specifically  mortgage  and  to  receive  the 
rents  and  profits  thereof  and  to  carry  on  thereon 
and  therewith  the  business  authotized  by  the  associa- 
tion until  the  security  thereby  constituted  should 
become  enforceable,  and  in  that  event  the  trustees 
might  in  their  discretion  enter  upon  and  take  posses- 
sion of  the  mortgaged  premises  or  any  parts  thereof 
or  receive  the  rents  and  profits  thereof,  and  might 
at  the  like  discretion  sell  the  same  or  any  part 
thereof. 

Clause  14  provided  the  events  upon  which  the 
security  should  become  enforceable:  (i.)  Non-pa^* 
ment  of  principal  or  interest  for  six  weeks;  (ii.) 
non-pwformance  by  the  company  of  its  obligation ; 
(iii.)  resolution  to  wind  up  the  company. 

Clause  17  provided  that  the  trustees  should  hold 
the  proceeds  of  any  sale  under  the  primary  trust  for 
sale  upon  trust  and  apply  the  proceeds,  after  the  pay- 
ment of  costs,  in  payment  to  the  stockholders  pari 
passu  in  proportion  to  the  stock  held  by  them. 

Clause  22  provided  that  at  any  time  the  trustees 
might,  before  they  had  made  entry,  upon  the  applica- 
tion of  the  company,  sell  or  concur  in  selling  any  of 
the  mortgaged  premises  in  the  same  manner  as  they 
could  do  if  the  primary  trust  for  sale  had  arisen. 

Clause  23  provided  that  the  proceeds  of  any  sale 
under  the  powers  of  clause  22  should  be  invested  by 
the  trustees  at  their  discretion  in  one  or  other  of 
the  following  modes :  (a)  In  the  erection  of  buildings 
for  the  purposes  of  the  company.  (6)  In  the  purchase 
of  freehold  or  leasehold  hereditaments  for  the 
purposes  of  the  company,  (c)  In  the  purchase  of  any 
mterest  in  any  hereditaments  comprised  in  the  mort- 
gaged premis  s.  (d)  In  payment  of  part  of  the 
purchase-money  of  any  heroditaments,  the  residue  to 
be  provided  by  the  company,  (e)  In  payment  of  any 
premiums  on  leases.  (/)  In  payment  of  any 
premiums  on  any  renewed,  extended,  or  reversionary 
lease,  {g)  In  discharge  of  any  mortgage  upon 
any  hereditaments  comprised  in  the  mortgaged 
premises  and  having  priority  over  the  security  there- 
by constituted.  (A)  In  payment  of  the  enfranchise- 
ment of  any  copyhold  hereditaments  comftrised  in  the 
mortgage,  (t)  In  any  investment  authorised  for  the 
investment  of  trust  funds  or  in  making  advances  to 
any  tenant  of  any  part  of  the  mortgaged  premises 
upon  a  mortgage  of  his  tenancy,  or  in  making  deposits 
in  the  names  of  the  trustees  in  such  bank  as  they 
should  think  fit. 

Clause  38  provided  that  the  defendant  company 
would  during  the  continuance  of  the  security  carry 
on  and  conduct  the  business  in  a  proper  manner  .  .  . 
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And  that  the  oompany  would  keep  the  licences  for 
cairylDg  on  the  sale  of  mtoxicating  liquora  upon  the 
mortgaged  premises  insnred  to  the  satisfaction  of  the 
Inwtew  •gainst  loaa  or  refaaal,  and  would  pay  oyer  to 
the  trustees  all  moneys  ta  be  received  by  virtue  of  any 
insurance  of  a  licence,  to  the  intent  that  the  same 
might  be  aiipKed  in  the  game  manner  as  moneys 
arising  from  a  sale  of  the  mortgaged  premises  under 
the  powers  therein  containiid. 

Ooe  of  the  leasehold  properties  comprised  in  the 
second  schedule  to  the  deed  was  a  beerhouse,  known 
a«  the  Ran  Ding  Horise  beerhouse,  in  Auttiti-toad, 
Battersea,  ah^iut  wtuch  the  dispute  in  this  present 
action  arose.  This  house  was  held  upon  a  tease  for 
twenty-one  years  from  the  25th  of  December,  190-1, 
and  a  further  lease  of  it  was  granted  to  the  defend- 
ant company  by  a  deed  dated  the  24  tb  of  April, 
1903,  for  a  term  of  twenty-one  years  from  the  25th 
of  December,  190.5. 

By  a  deed  dated  the  2l6t  of  April,  19iK,  the 
RuDuing  Horse  was  sub-demised  to  the  plaintiffa 
for  the  residue  then  to  come  and  unexpired  of  the 
term  crested  by  the  indenture  of  the  24th  of  April, 
1903,  except  the  last  day  thereof. 

At  the  brewster  seasioni,  isiOJ,  the  licensing 
authority  referred  the  renewal  of  this  licence  to  the 
qoartei  sessions  with  a  report  against  its  reoewal,  and 
the  quarter  sessions  refused  to  renew  the  hcenoe  and 
teferrei  the  matter  of  oompensatioa  to  a  later 
meeting. 

The  coaopany  made  «  claim  for  compensation  to  the 
extent  of  £1,556  Ids.,  made  wp  of  the  following 
items :  Beer  trade  lost,  £575 ;  improved  value  of 
premises  as  licensed  premises  by  reason  of  the  IS 69 
licence,  £143  ISs. ;  capitalized  losiof  rent,  £787  lOi. ; 
loss  on  sale  of  fixtures,  £50. 

The  compensation  authority  awarded  a  sum  of 
£I,dlO  as  compensation  in  respect  of  the  house,  which 
they  apportioned— £272  to  the  owners  of  the  freehold ; 
£I03  to  the  licensee;  and  £1,133  to  the  defendant 
company. 

The  trustees  did  not  appear  before  the  compensMion 
anthority  as  their  interest  was  co-extensive  with  that 
of  the  company. 

Thie  summons  was  taken  out  by  the  trustees  to 
determine  whether  they  were  entitled  to  the  whole  of 
£1,133  awarded  as  compensation  to  the  company;  if 
not,  to  any  and  what  part  of  it 

The  Licensing  Act,  1904,  s,  2  (1),  provides :  "  "Where 
quarter  sessions  refuae  the  renewal  of  an  existing  on- 
licence  under  this  Act,  a  sum  equal  to  the  diSerenc! 
between  the  value  of  the  hcensed  premises  (calculated 
as  if  the  licence  Wdre  subject  to  the  same  conditions 
of  renewal  as  were  applicable  immediately  before  the 
pisaing  of  this  Act,  and  including  in  fiat  value  the 
amount  of  any  dep'eciation  of  trade  fixtures  arising  by 
reason  of  the  refuial  to  renew  the  licence)  and  the 
value  which  those  premises  would  bear  if  they  were 
not  licensed  premises,  ehall  be  paid  as  compensation 
to  the  persons  interested  in  the  licensed  premitea ;  (2) 
the  amount  to  be  so  paid  shaU,  if  an  smotmt  is  agreed 
upon  by  the  persona  appearing  to  quarter  sessions  to 
ba  interested  in  the  liueosed  premises  and  is  approved 
by  quarter  sessions,  be  that  amount,  and  io  default  of 
such  agree  me  ut  aod  approval  shaU  be  determined  hy 
the  Commissioners  of  Inland  Revenue  in  the  same 
manner  and  suhje:t  to  the  like  appeal  to  the  High 
Court  as  on  the  vuluation  of  an  estate  for  the  purpose 
of  estate  duty,  and  m  auy  event  the  amount  shall  he 
divided  amongst  the  persona  interested  in  the  licensed 
premisss  (including  the  holder  of  the  Ucence)  in  such 
shares  as  may  be  determined  by  quarter  see^ions : 
Provided  that  in  the  case  of  the  licence-holder  regard 
shaU  be  had,  not  only  to  his  legal  in'erest  in  the 
premiseB  or  trade  fixtures,  but  also  to  his  conduct  and 


to  the  length  of  time  during  which  he  has  been  the 
holder  of  the  licence,  and  the  holder  of  a  licence,  if  a 
tenant,  sball  (notwithstanding  any  agreement  to  the 
contrary)  in  no  case  receive  a  less  amount  than  he 
would  be  entitled  to  as  tenant  from  year  to  year  of 
the  licensed  premises." 

Section  6:  "A  secretuy  of  state  may  make  mlea  for 
carrying  into  effect  thi«  Act." 

Rule  2  of  the  Licensing  Rules  1901:  "'The 
registered  owner  *  in  reipect  of  any  licensed  pir^ratM* 
includes  any  person  whose  name  appears  on  tlie 
register  of  licences  as  the  owner  of  those  pemites." 

Rule  22 :  "  The  persons  interested  in  the  Uoented 
premises  within  the  meautag  of  sub -section  3  of 
section  2  of  the  Act  (in  these  rules  referred  to  ne  the 
persons  entitled  to  compensation)  (1;  shall  be  deemed 
to  be  the  licemiee  and  the  registered  owner  of  the 
premises,  if  no  claim  to  be  treated  as  a  psrsOT  inter- 
ested in  the  licensed  premises  is  sent  in  to  the 
compensation  authority  under  these  rules  ;  (i)  and  if 
a  claim  is  so  sent  io,  shall  b a  deemed  to  be  the  persons 
entitled  to  compenaaidon  in  accordance  with  thwe 
rales." 

Licensing  Act,  1 674, 8.  29  :  "  Any  person  possening 
an  estate  or  interest  in  premises  licensed  for  the  sale 
of  intoxicating  liquors,  whether  at  owner,  lessee,  or 
mortgagee,  prior  or  parmount  to  that  of  the 
immediate  occupier,  shall  on  payment  of  a  fee  of  one 
shilling  to  the  clerk  of  the  licensing  joslioei  be 
entitled  to  be  registered  as  owner  or  one  of  the 
owners  of  such  premises :  provided  that  when  such 
estate  or  interest  is  veated  in  two  or  more  penon* 
jointly,  one  only  of  such  persons  shall  be  registered 
as  representing  such  estate  or  intereet" 

P.  0.  LawnrKt,  K.C.,  and  B.  BeaHmorU,  for  the 
plaintiffs. — The  tnistees  being  mortgagees  are 
entitled  to  the  compensation  awarded  in  respect  of 
this  property.  The  sum  was  arrived  at  as  bemg  the 
difference  in  value  of  the  premises  with  a  lioenoe  and 
without  a  hcence,  and  to  do  that  the  trade  most  be 
taken  into  account.  Undw  clause  13  the  oocrpaay 
were  to  hold  and  enjoy  tbe  premises  specifically 
demised  until  the  security  became  enforceable,  bat 
the  company  could  not  alienate  the  mortgaged 
premises.  If  part  of  the  pramisei  had  been  oompal- 
sorily  acquired  before  the  mortgige  became  enforce- 
able the  proceeds  of  sale  would  belong  t?  ttx' 
mortgagee  and  not  to  the  mortgigor.  Tnerc  is  no 
express  provision,  but  this  would  follow  by  analogy 
from  clause  23,  whore  it  was  provided  that  the  pro- 
ceeds of  sale)  should  be  retained  as  capital  where  the 
sale  was  by  consent  of  the  mortgagee  and  mortgagor. 
The  mortgagees  could  have  been  parties  to  the  pro- 
ceedings before  the  compensatioa  authority.  Section 
29  of  the  Lioeniiag  Act,  187-4,  read  in  connection 
with  the  tulea  made  under  section  6  of  the  Ltcenaing 
Act,  1904,  makes  the  rules  apply  to  any  person  who 
may  be  on  the  register  as  regards  licensed  premiMi. 
[Kerewich,  J.,  referred  to  Martin  v.  Lond<m, 
Chatham,  and  Dovtf  R'tiliaay  Co  ,  14  W.  R.  880,  L.  R. 
1  Ch.  501,  where  it  was  held  that  mortgagees,  who 
were  entirely  outside  the  award,  were  not  oonud  by  it 
unless  they  approbated.]  In  this  case  there  wa«  an 
actual  asngnment  of  property  and  also  of  the  good- 
will ;  this  property  is  part  of  the  specifically  mortgagod 
property  which  the  company  could  not  deal  with 
without  the  consent  of  the  trustet>9.  The  whole 
question  is  whether  money  recmved  as  comp^nsatiaD 
in  respect  of  specifically  mortgaged  property  is  subject 
to  the  floating  charge  or  not.  This  money  takes  the 
place  of  pr  <perty  and  by  strict  analogy  it  ooght  to  be 
invested  in  the  names  of  the  trustees  so  to  allow  the 
company  to  receive  the  income  until  the  security 
becomes  enforceable.    Under  clause  3S  the  trustees 
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were  to  reoeive  the  insnrance  money  arinn^ 
from  the  loss  of  a  lioenoe.  The  deed  does  not 
deal  tritfa  this  oompensatioii  money  because  it 
was  executed  before  the  Lioeniing  Act  of  1904 
was  passed.  In  Pik  ▼.  Pile,  Ex  parte  Lambton, 
24  W.  B.  750,  3  Ch.  D.  36,  it  was  held  that  mort- 
gagees were  entitled  to  compensation  paid  for  the 
goodwill  of  a  business,  as  that  passed  with  the 
promisee.  The  morfg^gor  cannot  sell  without  the 
oonaent  of  the  mortgagee,  and  the  mortgagee  cannot 
sell  unless  the  security  becomes  enforceable  ;  if  a  sale 
takes  place  by  consent  the  proceeds  of  the  sale  hare 
to  be  treated  as  capital  under  danse  23.  As  there  is 
no  express  provision  in  the  deed  in  respect  of  this 
money,  it  ought  to  be  treated  as  capital  in  analogy  to 
the  proceeds  of  a  sale  by  consent  and  insoranoe 
money  paid  for  the  loss  of  a  licence.  la  King  t. 
Midland  Bailway  Co.,  17  W.  B.  113,  it  was  held  that 
the  goodwill  atteched  to  the  premises  and  that  the 
mortgagee  was  entitled  to  the  amount  of  compensa- 
tion paid  in  respect  of  the  goodwill. 

Steieart  Smith,  K.C.,  and  P.  B.  Abraham,  for  the 
defendant  company. — The  plaintiffs  hare  no  right 
under  the  licensing  Act,  1904.  As  they  did  not 
register  themselTes  as  owners  of  the  charge  and  were 
not  parties  to  the  proceedings  when  the  compensation 
was  awarded,  their  rights  must  accordingly  depend 
on  their  position  as  mortg^agee.  The  compensation  is 
giren  for  the  loas  of  the  ucenoe  to  sell  intoxicating 
liquor,  the  licence  is  granted  to  a  person  and  not  to 
a  house;  this  is  reoog^zed  in  the  Licensing  Act, 
1904.  In  assessing  compensation  other  elements  have 
to  be  considered  besides  the  value  of  the  licensed 

S remises  and  the  lioensea's  interest  in  them  it 
epends  partly  on  the  licensee's  conduct  and  the 
length  of  time  he  has  held  the  house.  The  com- 
pensation is  not  attached  to  the  premises,  the 
Bom  represents  the  difference  in  value  between  the 
value  of  the  premises  with  a  licence  and  without  a 
licence.  It  is  the  only  way  in  which  compensation 
can  be  measured.  The  cases  of  Pile  v.  Pile  and 
King  v.  Midland  Bailway  Co,  can  be  distinguished, 
because  they  were  both  decided '  under  the  Lands 
Olaoses  Act ;  in  both  oases  the  mortgagees  had  gone 
into  possession,  and  where  a  mortgagee  has  gooe  into 
possession  and  the  property  is  sold  the  mortgagee 
receives  the  compensation  for  the  goodwill,  because 
the  goodwill  is  part  of  the  property  mortgaged  to 
him ;  but  that  does  not  apply  here,  when  the  business 
is  still  being  carried  on  by  the  mortgagors,  and  the 
mortgagees  have  not  gone  into  possession.  It  was 
held  in  In  re  Bennett,  Clarke  v.  White,  47  "W.  B.  406, 
[1899]  1  Ch.  316,  that  the  taking  possession  of  the 
premises  amounted  to  the  acquisition  of  the  goodwill 
de  facto,  and  that  unless  possession  was  taken  the 
mortgagee  did  not  acquire  possession  of  the  goodwill. 
There  are  no  provisions  in  the  trust  deed  which  relate 
to  this  compensation,  therefore  the  plaintiffs  have  to 
rely  on  Mialog^es.  But  this  money  will  not  pass  under 
the  specific  mortgage  in  the  deed  unless  express  refer- 
ence is  made  to  it.  The  goodwill  that  passed  to  the 
trustees  under  clause  4  was  the  goodwill  attached  to 
the  brewerv  company  by  reason  of  the  house  being 
tied  to  it,  the  goodwill  of  the  house  itself  belongs  to 
the  licensee.  The  analogy  relied  upon  by  the 
plainta'ffii  of  the  two  cases  where  it  was  expr^sily  pro- 
vided by  the  deed  that  the  moneys  payable  thereunder 
should  oome  into  the  hands  of  the  trustees,  really  help 
the  defendants  as  those  were  the  only  cases  in  which 
the  parties  contemplated  that  the  money  should  come 
into  the  hands  of  the  trustees.  The  deed  must  be 
construed  strictly  and  not  by  analogy.  This  com- 
peasation  money  comes  within  the  other  property  to 
which  the  floating  charge  attaches,  and  under  clause  8 


that  charge  does  not  prevent  the  company  from  ^- 
posing  of  their  property  other  than  property  spedfl- 
cally  charged.  This  money  is  not  part  of  the  lease- 
hold hereditaments.  The  company  has  received  money 
as  compensation  for  one  of  their  leases  and  they  are 
entitled  to  carry  on  their  business  therewith  in 
accordance  with  clause  13.  The  Legislature  has  given 
the  company  the  right  to  receive  something  which  was 
never  contemplated  under  the  deed,  and  the  court  can- 
not enlarge  the  provis  ons  of  the  deed,  so  as  to  prevent 
this  being  done. 

EEKtwxoH,  J.  —  The  difficulty  in  this  case  is 
occasioned  by  the  fact  thit  the  contractual  relations  of 
the  pait^es  are  determined  by  a  deed  of  1899,  whereas 
the  contest  arises  respecting  a  sum  of  money  produced 
by  the  intervention  of  t^e  Leginlature  quite  irrespec- 
tive of  those  contractual  relations  in  1904,  and  the 
deed  which  defines  those  contractual  r.lations  is 
extremely  difficult  to  apply  to  the  facts  with  which 
we  have  to  deal.  By  that  deed,  which  is  one  in  the 
ordinary  form  for  the  creation  of  a  cha-  ge  through 
the  medium  of  trustees  for  the  benefit  of  debenture- 
holder*,  there  is  assigpaed,  or  strictly  sub-demised, 
certain  leasehold  ptoperty  to  trustees  upon  trost  for 
the  benefit  of  debenture-holders.  The  sub- demise  is 
also  in  ordinary  form,  and  excepts  one  day,  but  the 
lessor,  in  this  case  the  company  creating  the  charge, 
declares  iteelf  a  trustee  of  that  remaining  day,  so 
that  for  all  practical  purposes,  thongh  not  strictly  in 
law,  the  trustees,  who  are  the  owners,  are  in  the  same 
I>09itiou  really  as  the  assignees  of  the  lease  which 
was  formerly  held  by  the  company.  That  leaie  has 
not  been  taken  by  anyone.  It  is  still  vtsted  in 
the  trustees  by  virtue  of  that  which  I  have  called 
an  assignment,  though  it  is  not  strictly  an  assign- 
ment. It  is  vested  in  them  as  mortgagees,  and 
the  equity  of  redemption  is  still  vested  in  the 
company,  but  the  property  i*  not  what  it  was 
because  something  has  been  taken  out  of  it.  In  truth 
a  restriction  has  been  placed  upon  the  use  of  it.  The 
leasehold  property  was  assigned  as  a  property  on 
which  the  business  of  a  licensed  victualler  con^d  be 
carried  on,  and  the  licence  has  been  taken  away  and 
it  is  now  a  leasehold  property  which  can  be  used  for 
any  purposes  other  than  that  of  a  licensed  victualler. 
A  restriction  has  been  put  npon  it,  and  money  has 
been  paid  for  the  purchase  of  the  right  to  plaoe  that 
restriction  on.  That  is  the  practical  result.  That  is 
all  done  under  the  Act  of  1904,  and  it  has  been 
necessary  for  the  consideration  of  this  case  to_  go 
into  some  sections  of  the  Act,  and  also  it  was  right 
and  proper  to  refer  to  some  rules  made  under  the 
Act.  But  really  I  am  not  concerned  with  any 
construction  of  the  Act.  I  have  not  to  consider 
what  the  p  >licy  or  the  scope  of  the  Act  is,  or  how 
it  is  carried  into  effect,  farther  than  this,  that  it  has 
provided  for  a  certain  authority  being  able  to  refuse 
a  licence  up  to  that  time  gptnted  in  respect  of 
particular  premises  and  to  assess  the  compensation 
to  those  who  are  interested  in  those  Uoensed  premises, 
and  it  also  provides  for  the  payment  of  the  com- 
pensation so  assessed.  Agnin,  I  am  not  ooncernfd 
with  any  distribution  of  the  compensation.  In 
this  particular  instance  there  weie  three  persons 
or  three  classes  interested.  It  was,  as  I  have  said,  a 
leasehold  property  and,  therefore,  the  freeholder  was 
entitled  to  some  part  of  the  compensation.  We  have 
nothing  to  do  with  that.  There  was  also  the  publican, 
although  not  the  actual  holder  of  the  licence  at  the 
time,  who  was  always  entitled  to  some  compensation. 
The  people  claiming  under  the  lease  were  the  company 
or  those  claiming  through  them  who  were  entitled  to 
the  lease,  and  it  is  in  respect  of  that  that  this  money 
has  Iwen  paid.    It  is  important  to  see  for  what  the 
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money  was  paid  becntue  some  of  the  cases  which 
liavebEGD  raftiTt'il  to  speak  of  goodwill,  and  goodwill 
hB£  been  referred  to  In  the  agrf  euient.     I   think  that 
the  flffidftTit  of    the  valuer  of    the  company  &how8 
exactly  for  what  the  money  has  b«en  paid.     He  eays 
that  he  was  instructed  by  the  company  to  investigate 
and  report  to  them  upon    the  value  of  the  Eutmirg 
HoiBe   licmBed  property   for   the  purpose    of  eub- 
jnitting  their  claim  for   compeusatiou   <o  the    oom- 
pemation     authority.       He     valued    the     Running 
Horce  aa  it  was  and  he  valued  the  houfe  as  it  wuuld 
be,  and  he  assi^SEed  the  compensatiou  on  the  footing 
of  the   difterence,    and,    though    he   speaks    of   losa 
of     profits,     depieeiation     in    value    of      fixtures, 
and   lost  of    rent,  becHuae   the  pieniises  would  not 
be    rentable    at    so    high    a    figure    in    the  future, 
what  he  has  contemplated  plainly  accordivg  to  his 
own    statement    U   the  ditTerence  in  value  of   this 
property  as  a  licensed  house  and  the  value  of  it  as  an 
uiilic!!nsed  house,   or   worse  than   that,   a  bouse  to 
which  in  future  no  licence  ought  to  attach.    That  runs 
through  the  re»t  of  the  affidavit,  and  aU  that  he  did 
was  on  instmclions  to  agree  the  amount  of  compensa- 
tion which  ill  this  case  waa  rather  leas  than  was  paid 
— the  aum  was  eventually  fixed  at  £  1. 133  as  lieing  the 
amount    to    be    jiaid    to    those  who    represent    the 
company,   either  the  company  themaelves  or   those 
claiming  through  them.     If  that  is  a  correct  view, 
what  does  this  money  represent  ?    In  my  opinion,  it 
represents  not  the  whole  of  the  proi.)erty,  became  the 
property  remnins,  but  the  value  of  the  property  with 
this  restriction  placed  upon  it,  just  the  name  as  if 
there  had  been  a  restriction  againat  building  or  any 
other    restriction    of    a    like    nature.     It  is  now   a 
property  which,  until  another  licence    is  granted — 
which  may  be  regarded  aa  an  unlikely  event — cannot 
now  be  used  for  the  purpoeea  of  a  liceiued  victualler, 
and  must,   therefore,   be    used  for    other  purpoiea, 
and  the  whole  of  the  compenaation  money  repreeeuta 
the  difffreuce  between  the  value  of  the  house  bb 
it  standa  and  the  value .  of  the   bouse  aa  it  stood 
before  the  intervention  of  the  licensirg  authority.     It 
that  is  10.  it  is  impossible,  it  Feems  to  me,  to  see  how 
it  ooidd  go  otherwise  than  to  those  to  whom  the  pro- 
perty belongs.    The  property  belongs  to  the  mort- 
gagor and  the  mortfjageos  between  them— that  is  to 
aay,  the  mortgagor,  the  company,  own  the  property 
subject  to  rights  of  the  mortgagees.     It  is  ntver  safe 
to  push  an  analogy  very  far,  ibut  the  analogy  of  a 
purchase  under  compulsory  powers  is  very  close  to  the 
facta  which  have  occurred  here.     It  might  have  been 
a  purchase  undor  the  Lands  Olausea  Act,  or  under 
some  such  Act  as  Michael  Angclo  Taylor's  Act.     I 
am  not  cure  that  there  is  any  other  Act  that  enables 
a  compulBory  purchase  to  be  made,  but  all  those  Acts 
are  embodied  in  the  Lands  Clauses  Act  as  convenient 
machinery.     Although  neither  the  Lands  Clames  Act, 
nor  Michael  Angelo  Taylor's  Act,  nor  any  other  aj,eciai 
Act    applioB  to   this  case,   the   proper  authority  ia 
entitled,    under  the  Licecsing  Act,    190-1,    to  aay ; 
' '  Tou  shall  lose  certain  advantages  in  your  house, 
and    for    that    you    are    to    be    paid."      There    is, 
in    fact,    a    compulsory    purchase    of    part,    not    a 
physical  part,  of  the  premisea  bnt  of  some  of  the 
value  attiched  to  the  premises,  iu  that  there  ia  now 
a  restriction  placed  on  the  use  of  them.    This  money 
is  really  part  of  the  b<'uae,     I  do  not  think  that  it 
can  be  called  goodwill  in  any  sense.     If  it  is  goodwill, 
it-  IS  goodwill  attached  to  the  house.     The  money  is 
for  every  purpose  a  part  of  the  house      I  am  not  now 
taying  that  the  mortgngeei  are  entitled  to  it,     I  am 
DOW  ouly  considering  whether  the  mortg«gnrs  are 
entitled  to  money  which  represents  a  house  which 
they  have  aaiigned  fiway.     It  seems  to  me  impossible 
to  say  that  the  mortgagor  is  entitled  to  it,  because  it 


is  not  hii  property.  He  did  not,  of  coui'se,  intend  tliat 
the  mortgagee  should  receive  his  money,  nor  did  be 
ccintemplate  it.  The  mortgagor  ia  not  entitled  to 
say  "  Thit  is  my  money."  It  is  attached  to  tbs 
house,  and  the  house  belongs  to  the  mortgagees.  The 
ouly  possible  way,  it  seems  to  me,  of  putting  it,  and 
the  only  way  in  which  it  has  been  put,  latbii,  that  the 
deed  contemplates  a  doaling  charge.  That  ia  ao,  and 
I  need  not  go  into  the  character  of  the  floating  chargs. 
For  the  present  piupose  it  is  well  known  what  it 
mean*.  The  floating  charge  is  contained  in  clause  8, 
and  the  first  observation  which  I  make  upon  that  clause 
is  that  this  particular  property  is  excepted  from  the 
flrating  charge.  The  charge  in  favour  of  the 
trustees  represents,  not  the  leasehold  property 
which  has  been  specifically  assigned,  but  aU  their 
other  property,  and  everthiug  in  that  clause  which 
refers  to  a  floating:  charge  deals  with  projierty  other 
than  that  specifically  assigUEd  or  demised  to  ih« 
trustees.  There  is  no  floating  charge  upon  tbat. 
Then  they  say,  if  we  got  it  then  the  floating  cfaarga 
will  attach.  I  agree,  but  the  fact  that  tbete  ia  & 
floating  charge  upon  their  property  does  not  entitle 
the  mortg-igors  to  have  it,  though  if  they  did  receive 
it  it  would  be  subject  to  the  floating  charge.  The 
company  cannot  use  the  argument  of  atloating  cbargie 
in  order  to  enable  them  to  get  what  would  be  subject 
to  the  floating  charge  if  they  ^ut  it.  The  right  of 
the  trustees  supervenes  and  prevents  tbeir  getting  it. 
But  then,  that  bsing  so,  the  practical  difficulty  is, 
what  is  to  be  done  with  the  money  f  The  truateea  ara 
mortgagees  in  this  way,  that  they  held  this  property, 
includmg  the  proceeds  of  sale,  as  a  security  for  a  tmey 
which  is  uiit  yet  due,  They  are  therefore  not  entitled 
to  receive  it  and  reduce  the  amount  of  ttieir  luorigage ; 
their  rights  have  not  accrued  for  that  purpose.  On  tb* 
other  hand,  it  seems  to  me  that  they  are  not  entitled  to 
use  it  in  any  way.  If  the  deed  had  contemplated  what 
happened,  no  doubt  some  provision  might  have  been 
made  for  that,  bat  I  flkd  that  they  are  in  that  posi- 
tioo  tbat  the  mortgagors  cannot  receive  it,  that  the 
mortgagees  are  the  only  legal  bands  to  receive  it,  and 
the  mortgogeoa  cannot  use  it  when  they  have  got  it. 
Now,  the  only  thing  that  I  can  do  is  to  di  cide  this 
question  on  principle.  None  of  the  provijions  in  the 
de(d  assist  me  at  all,  becauee,  though  there  ar9 
elaborate  provisions  for  dealing  vrith  the  property,' 
arising  from  sales  under  clause  23,  this  case  does  not 
arise  in  that  way,  but  is  entirely  independent  of  th« 
deed  altogether,  and  therefore  it  seems  to  me  th' 
deed  appHes  in  principle  only.  The  moitgagees  an 
entitled  to  receive  it,  but  I  think  tbat  the  mortgagon 
still  being,  not  so  much  under  the  deed,  but  aa 
matter  of  fact  in  accordance  with  law,  in  poaae«i(M.< 
for  the  moment  are  entitled  to  the  usufruct  of  it — tbaiii, 
is  to  aay,  any  money  which  is  yielded  by  int 
from  the  money  placed  upon  deposit  or  otherwiw| 
invested  ought  to  be  paid  to  the  company,  the  mort- 
gors.  There  is  not  much  difficulty  iu  expressing  that, 
but  what  occurs  to  me  as  being  more  difficult  is  to 
say  bow  long  that  is  to  continue,  because  at  any 
moment  the  trustees'  right  to  enter  may  accrue,  at  any 
mometit  the  trustees'  powera  may  come  into  force. j 
They  may  be  entitled  to  tell  and  they  may 
entitled  to  exercise  the  right*  of  mortgagees 
poaeeasion,  and  then,  immediately  that  oocttt%l 
and  whenever  that  oocttrs,  although  from  wbatf 
I  havo  beard  it  is  not  at  all  likely  to  oooor; 
at  any  moment,  thou,  the  mortgagees  will 
entitled  to  the  principal  and  certainly  to  the  inootnt 
The  only  words  that  occur  to  me,  giving  them  sg 
consideration  as  I  could  apply,  listening  to  the  aivai 
menfs,  are  the  words  "until  otherwise  determin«d.** 
It  wordd  not  do  to  say  "untfl  further  order,"  becau 
the  court  would  tot  be  in  a  pcaition  to  mako  %a'f^ 
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further  order.  There  will  be  a  deolaration  that  the 
company  ie  not  entitled  to  thia  money,  Ihat  it  ought 
to  be  paid  to  the  trustees  as  they  are  so  described  in 
the  deed,  but  that  they  shall  not  apply  it  in  reduction 
of  their  mortgage  debt  or  otherwiie  until  the  security 
becomes  enforceable,  and  that  the  company  is  entitled 
nntil  that  event  to  any  dividends  or  investments  or 
moneys  arising  from  the  investment  thereof — invest- 
meiits  is  a  wide  term  and  will  include  profits. 

Solicitors,     Orilhle,    Oddie,    Sinclair,  <fc    Johnton ; 
Wm,  Brewer. 


Chan.  DiT.  ] 
Joyce,  J.   J 


May  29,  30,  31. 


In  re  Ehbuamit  Bbothbbs  (Lihiteb). 
ArBBBT  If.  Ehbicakk  Bbothebs  (Ldiitbd).  (<I.) 

Company — Delenturti — Begittration — Extending  time — 
Winding  up — Protection  of  creditor* — Companie*  Act, 
1900  (63  &  64  Vict,  c  48),  m.  14,  16. 

A  company  in  1901  itsued  debenture*  which  were  not 
registered  within  twenty-one  day*  a*  rfouired  by  tection 
14  of  the  Companit*  Act,  1900.  On  the  24th  of  July, 
1903,  an  order  wa»  made  under  tection  15  of  the  Act 
extending  iJie  time  /or  regitiration  until  the  I4th  of 
August.  Thi*  order  contained  the  provito  tliat  "thi* 
ordtr  i*tobe  without  prejudice  to  the  right*  of  partie* 
acquired  prior  to  the  time  when  tuck  debenture*  *hall  be 
ctctualiy  registered."  The  debenture*  were  registered 
before  the  14(A  of  Augu*t,  1903. 

Held,  that  toe  creditor*  of  the  company  whote  debts 
had  horn  incurred  prior  to  the  date  of  registration  take 
pari  paasn  with  the  debenture-holders  the  share  of  the 
attets  which  the  debenture-holder*  would  have  taken  if 
their  debentures  had  been  duly  registered  in  accordance 
with  section  14  of  the  Act. 

In  re  Anglo- Oriental  Carpet  Manafactoring  Co.,  51 
W.  B.  634,  [1903]  1  Ch.  914,  followed. 

Farther  consideration. 

This  was  the  hearing  on  further  consideration  of  a 
debenture- holder's  action. 

The  company  was  incorporated  in  1900.  In  July, 
1900,  it  was  resolved  to  raise  a  sum  of  £26,250  by 
the  issue  of  debentures  to  rank  pari  passu.  In  pur- 
Boance  of  this  resolution  certam  debentures  were 
usned  prior  to  the  Ist  of  January,  1901,  the  date 
upon  which  the  Companies  Act,  1900,  came  into 
operation.  Other  debentures  of  the  same  series  were 
issued  in  1901.  Through  inadvertence  the  debentures 
issued  in  1901  were  not  registered  within  twenty- one 
days  of  the  date  of  issue  as  required  by  section  14  of 
the  Act. 

<  In  1903  an  application  was  made  to  the  court  under 
section  16  of  tiie  Act  that  the  time  for  registralion 
might  be  extended,  and  on  the  24th  of  July,  1903, 
an  order  was  made  extending  tbe  time  for  reg^^t'a- 
t'on  nntil  the  14'h  of  August,  1903.  This  order 
contained  the  proviso  that  "this  order  is  to  be  without 
prejudice  to  the  rights  of  parties  acquired  prior  to 
the  time  when  au^  debentures  shall  be  actually 
registered."  These  debentures  were  accordingly 
registered  prior  to  the  14th  of  August. 

In  November,  1903,  the  company  went  into  volun- 
tary liquidation. 

On  the  18th  of  February,  1904,  an  order  in  the 
action  was  made  directing  inquiries  as  to  the  dates 
when  these  debentures  were  actually  registered,  and 
aa  to  which  of  the  unsecured  creditors  of  the  company 

<a.)  Reported  by  P.  John  Boiaro,  Esq.,  Barriater- 
at-Law. 


at  such  dates  of  registration  remained  unsatisfied. 
It  was  also  ordered  that  Qonzilez.  Byaaa,  &  Oo. 
(L-mited),  unaecured  creditors,  should  have  liberty  to 
attend  on  thete  inqniriea. 

The  question  now  be'ore  the  oou't  was  to  what 
extent,  if  any,  the  lighta  of  unsecured  creditors  were 
affected  by  the  order  of  the  24th  of  July,  1903,  having 
regard  to  the  proviso  contained  therein. 

Hughe*,  K.C.,  Oore-Browne,  K.O.,  and  E.  Ford,  for 
the  debenture-holders. — ^The  proviso  to  tha  order  of 
the  24th  of  July,  1903,  only  gave  rights  in  the  nature 
of  specific  charges  and  did  not  give  priority  to 
unaecured  creditora  over  these  debenture-hold«ra : 
In  re  Joplin  Brewery  Co.  (Limited),  60  W.  R.  75, 
[1902]  1  Ch.  79;  In  re  Johneon  A  Co.  (Limited), 
50  W.  R.  482.  [1902]  2  Ch.  101 ;  In  re  Spiral  Globe 
(Limited),  50  W.  R.  187.  [1902]  1  Cb.  396  ;  and  In  re 
S.  Abraham*  Jt  Sons,  50  W.  R.  284,  [1902]  1  Oh.  695. 

Badcock,  K.O.,  and  Athlon  Orota,  for  the  unsecured 
creditors. — These  debentures  have  no  priority  over 
the  debts  of  unsecured  creditors  existing  at  the  dates 
of  registration  of  these  debentures.  The  amount 
which  these  debenture-holdera  would  have  received 
if  the  debentures  had  been  registered  in  accordance 
with  section  14  of  the  Act,  should  be  divided  rateably 
between  the  holders  of  auch  debentures  and  tbe 
unsecured  creditors  whose  debts  existed  prior  to  the 
dates  of  registration :  In  re  N.  Defrie*  <t  Co.  (Limited), 
Bowen  v.  N.  Defrie*  «6  Co.  (Limited),  62  W.  R.  263, 
[1904]  1  Ch.  37,  and  In  re  Anglo-Oriental  Carpet 
Manufacturing  Co.,  61  W.  R.  634,  [1903]  1  Ch.  914. 

Younger,  K.C.,  and  Autttn,  for  the  directors  and  the 
holders  of  the  earlier  debentures. 

JoYCB,  J.,  in  giving  a  consideiel  judgment,  said: 
This  case  raises  a  question  as  to  the  meaning  and 
effect  of  the  conditions  imposed  in  the  order  for 
enlarging  the  time  for  the  registration  of  debeaturea 
not  registered  within  twenty-one  days  as  required  by 
section  14  of  the  Companies  ict,  1900  The  form  of 
the  proviso  or  condition  is  taken  from  what  is  now 
the  common  form  which  was  rettled  by  the  Oouit 
of  Appeal  in  the  case  of  In  re  Johnton  it  Co. 
(Limited).  There  are  indications  in  the  report  of  that 
case  that  the  form  of  the  proviso  previously  used  was 
altered  possibly  with  a  view  to  this  very  question,  and 
it  is  intended  to  prevent  the  registration  of  debentures 
under  aection  16  from  afftctiDg  the  position  of  creditora 
whoae  debta  accrue  prior  to  the  date  when  such 
regiatxation  is  actually  effected.  It  is  clear  that  such 
a  proviso  debars  these  debenture-holders  from  taking 
pnority  over  persons  who  were  unsecured  creditors 
prior  to  the  date  of  registration,  and  it  is  im^oaaible 
to  differ  from  the  judgment  of  Buckley,  J.,  m  Jn  re 
Anglo- Oriental  Carpet  Manufacturing  Co.  The  fact 
that  in  that  case  a  winding  up  had  ooonrred  before 
the  date  of  registration  msykea  no  difference. 

Therefore  the  creditors  whose  debta  had  been 
incurred  before  the  actual  date  of  regiatration  take 
pari  pa**u  with  the  debenture-holders  registering 
under  the  order,  the  share  of  the  assets  which  such 
debenture-holders  would  have  taken  if  their  deben- 
tures had  been  duly  registered  in  accordance  with 
aection  14  of  the  Companies  Act,  1900.  The  coata  to 
come  out  of  the  fund  so  diviaible  between  these 
creditora  and  debenture-holdera 

Solicitora  for  the  plaintiffs,  Harri*,  Chetham,  A 
Cohen. 

Solicitors  for  the  unaecured  creditora,  Tamplin, 
Tayler,  A  Joseph. 

Solicitors  for  the  directors  and  other  debenture- 
holders,  Nordon,  De  Freee,  &  Drury. 
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HtOB  COtlBT. 


Ctan.  Div.       ) 

F.J.! 


Bwicfen  Bady, 


May  U. 


/n  rt  Dawbon. 
Abatooost  c.  Dawsok.  [a,) 


Witl—TeiMwt  for  liff  and   rtrrMiudtrmtn—Htiiduary 

fermiaUy—f^oKtmiid  to  pny   life  anmtida— Capital 

and  (ncome  —ApptTtiotuneni. 

A  Iftialor  directed  that  hi$  rttiduary  eslate  should  he 
held  on  (riut  fr/r  a  life  tenant  and  a  remaindtrfiian.  He 
had  ccmenanted  to  pai/  certain  annuitie*. 

Iltld.  that  t'jch  inttalmtnt  of  the  aanuUi/  thoiild  ?« 
apportioned  between  cnjiital  tmd  incmne,  according  to  the 
value  of  the  life  uitite  and  the  rtvermn  m  aKtrUxined  at 
the  timi:  of  the  ttetator't  de<Uh. 

Yates  f.  TateB,  28  Beav,  6i7,  followed. 

Originating  eammona. 

Robert  DawBOO,  by  hit  wiil dated  the  biV  of  ABgutt, 
1897,  devised  and  bequeathed  all  the  reaidue  of  liia 
teal  and  personal  estate  npon  trust  to  sell  the  same 
and  to  stand  posaesaed  of  the  residuary  trust  moneys 
»nd  the  investments,  in  trust  to  pay  the  income  to  his 
wife,  L.  Dawson,  one  of  the  defendants.  And  he 
declared  that  after  her  death  the  cipitiil  of  the  trust 
fundi  should  be  held  in  trust  fur  his  chUdren.  And 
if  there  should  be  only  one  child  the  whole  to  be  in 
trust  for  that  one  child. 

The  testator  died  on  the  11th  of  February,  1903, 
and  left  the  defendant  Mrs,  Dawson,  and  one  child 
only,  the  defendant  B.  Ditwson,  an  infant. 

The  testitor  had  covenanted  to  pay  J.  H.  Arathoon 
an  annuity  by  two  equal  half-yearly  payment^,  and, 
further,  that  if  J.  D.  Arathoon  nhould  survive  his 
father,  J.  H.  Arithoon,  that  the  testator  should  pay 
J,  D.  Arathoon  an  annuity  from  the  death  of  bis 
father.    Both  the  annuitants  wi-ro  liviae. 

The  estate,  after  clearing  debts  aud  Tcgaoies  other 
than  the  annuity  debt,  was  £3,900 

This  summons  was  issue  1  to  determine  the  follow- 
ing iiuostions :  i.  .j 
Whetlier  or  not  the  annul  tie  i  covenanted  to  be  paid 
by  the  testa'or  ought  to  be  provided  for  entirely  out 
01  the  capital  of  iha  testator's  e»tate  by  means  of 
half-yearly  siles  of  a  sufficient  portion  of  the  invest- 
ment* tiiar  of  ? 

If  the  i^d  annuities  ought  not  to  he  provide  1  for 
eatirdy  out  of  eapital,  then  ought  the  same  ti  be 
provided  for  partly  out  of  income  and  partly  out  of 
capital,  and  in  the  prpportion  which  the  value  of  the 
Ufe  estate  of  the  defendaut  L.Dawson  in  the  testator's 
estate  b  »rs  to  the  value  of  the  reversion  of  the 
defendant  E.  Dawson  in  the  laid  estate  at  the  time  of 
payment,  or  in  som^  other  and  wh*t  proportion  ? 
Walteri  IL'Tae,  (or  the  trustees, 
Dlghton  Foflock,  for  the  tenant  for  life— The  Bum 
payable  each  year  ought  to  be  paid  out  of  capital,  the 
tenant  for  life  thus  bearing  only  the  interest. 

He  referred  to  In  n  Bacon,  41  W.  R,  478,  6:;  L.  J. 
Cb.  415. 
Bryan  Farrer,  for  the  remainderman. 
The  following  cases  were  referrtd  to :  AUhuttn  v. 
Whittdh  L,  R.  4  Eq.  295,  lo  \V.  B.  Ck  Dig.  122  ;  In 
re  Barrison,  38  W.  E.  265,  43  Gh.  D.  5.j  ;  la  rt  Mnfftlt, 
37  W.  B.  9,  39  Ch  D  634  ;  Ytitet  t.  Y<ate»,  28  Beav,  637. 

gwiNFEN  Eady,  J.,  Stated  the  facts  and  said :  How 
ought  the  payment  to  the  annuitant  to  be  borne  as 
between  the  tenant  for  life  and  the  remainderman  ? 
The  tenant  for  life  is  tenant  for  life  of  the  clear 
residue.      The    covenants    are    obligations,    though 

(a.)  Eeported  by  PAxn  STBicKLAND.Efq.,  Barristw- 
at-Law 


indefinite,  and  in  the  case  of  the  second  annuity  the 
covenant  is  contingent.  [He  referred  to  Fletchfr  v. 
Stevenson,  3  Hare  360  ;  AUhuten  v.  Whittell,  and  Ytf- 
T.  Yates.]  A  separate  calculation  for  each  instalnu — 
would  bs  beyond  the  capacity  of  ordinary  triutM%| 
and  would  necessitate  constant  profesaonal  asttstanov^ 
and  would  be  highly  inconvenient.  On  the  otlicr 
hand,  if  the  proportion  were  fixed  once  and  for  all 
according  to  the  value  of  the  life  estate  and  the 
reversion  at  the  testator's  death,  the  expense  ^o"^ 
be  less  and  the  result  practically  the  Bame._  I  will 
follow  Yatet  v.  Yatee  aud  direct  the  succeasive  pay- 
ments to  be  apportioned  in  that  fixed  propottJoii,  and 
to  be  paid  partly  out  of  capital  and  partly  out  of 
inpome  in  the  proportions  wliieh  the  value  of  the  life 
interest  and  the  value  of  the  reversion  bear  to  each 
other  on  the  day  of  the  testator's  death. 
Solicitors,  Pollock  *  Co. 


Chan.  Div.     ] 
Warrington,  J. ) 


May  H.  15,  10,  31. 


SHEPBEARD  l>,  BBAY.   («.) 
Companif-'Dirtdors—Ffaudtdent  protptclut— Action  hy 

thareholder— Liability  for    eontribulion--- Death    nf 

direftcw —Actio  porsonBdi* — Director t^  LialiUty  Aet, 

1890  (53  it  5*  Vict,  c  64),  t.  3. 

A  director  of  a  company,  who  has  becomt  liabk  to 
make  payments  under  the  provisions  of  the  Dirt^enf 
Liability  Act,  1890,  is  entitled  to  recover  contribtdio* 
from  the  estattt  of  directors  who  have  died  lince  the  istme 
of  a  prospectus  tnutainimj  ufitrat  tU^ements. 

Action. 

This  was  an  action  brought  by  certAin  directors  of 
the  London  and  Northern  Bank  (Limited)  agaioft 
their  CO- directors  for  a  declaration  that  the  defend- 
ants were  liable  to  ointribute  to  any  sums  whish  the 
plaintiifs  or  some  of  them  had  paid  or  were  liable  to 
pay  ari«ing  out  of  the  action  of  Broom*  v.  Speak,  51 
W.  R.  258,  [1903]  I  Ch.  586,  and  nuTneront  other 
actions  brought  against  the  present  plaintiffs  or  MUae 
of  them  under  the  provisions  of  the  Directori' 
Liability  Act,  1890. 

The  directors  had  issued  a  prospectus  containing 
untrue  statements,  and  in  December,  1901,  the  action 
of  Broome  v.  Speak  was  commenced  by  a  shareholder 
for  compensation  for  loss  sustained.  The  deoinon  of 
Buckley,  J.,  that  the  shareholder  was  entitled  lo 
succeed,  was  affirmed  on  appeal  both  by  the  Cotut  of 
Appeftl  and  by  the  House  of  Lords:  Shepheard  v. 
Broome,  5:i  W.  R.  HI,  [1904]  A.  C.  342.  The 
preswit  action  was  to  recover  contribution  from  the 
defendants. 

The  defendant  Bray  had  died  since  aotiou  brought, 
and  it  had  been  ordered  that  it  should  be  continued 
against  bis  executors.  The  defendants  SimjisoB, 
Butter,  and  Wade  -were  sued  aa  the  cjcecuton  of 
Gaunt,  and  Oswald  as  the  executrix  of  W.  W.  Oswald. 
Asthitry,  K.C.,  and  Fttix  'asttl,  for  the  pUintiff*. 

Gore-BTowne,  K.C.,  and  F.  Bussell,  tor  Oaunt's 
executors, ^This  is  an  actio  pertoihdis.  The  defendant 
had  died,  and  h  therefore  not  li*blc  :  IIughu-BaUeU 
V.  Indiait  Mammoth  Oold  Minei  Co  ,31  W.  B.  294.  22 
Ch.  D.  561,  and  see  tho  judgmont  of  Bowen,  L  J.,  is 
Finlaii  V.  Chirney.  36  W.  R.  534.  20  Q.  B.  D.  ,502. 
The  only  payment  the  plaintiffs  have  become  liable  to 
make  under  the  Act  is  damages ;  the  defendant*  an 
therefore  not  liable  to  contribute  to  coets  of  the 
various  actions. 


(o.)   Eeported  by  Leoxabd  T.   Fobd,   Eeq., 
Barriiter-  at-La  w. 
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I>aneJeu)ert$,  K.C.,  and  Kirby,  for  Bray's  execntors. 
Oaky,  for  the  defendant  Qillies. 
The  other  defendants  did  not  appear. 

Wabbiroton,  J.,  in  ddiyarinK  a  considered  judg- 
ment,  said  that  the  plaintiffs'  dadm  is  based  on  we 
fifth  section  of  the  Directors'  LiabUity  Act,  1890, 
which  provides :  "  Every  person  who  by  reason  of  his 
being  a  director,  or  named  as  a  director  or  as  having 
•£;reed  to  become  a  director,  or  of  his  having 
authorized  the  issue  of  the  prospeotns  or  notice,  has 
become  liable  to  make  any  payment  under  the  pro- 
▼isions  of  this  Act,  shall  be  entitled  to  recover  con- 
tribntion,  as  in  cases  of  contract,  from  any  other  per- 
son who,  if  sued  separately,  wooJd  have  been  liable  to 
m&ke  the  same  payment."  The  liability  referred  to  in 
th»t  section  is  that  created  by  section  3,  the  short 
effect  of  which  is,  "  Where,  after  the  passing  of  this 
Act  a  proipectns  or  notice  invites  persons  to  subscribe 
for  shares  m  a  company,  every  person  who  is  a  director 
of  the  company  at  the  tune  of  the  issue  of  the  prospeo- 
tos  or  notice,  and  every  person  who  having  authorized 
■ach  naming  of  him  is  named  in  the  prospectus  or 
notice  as  a  director  of  the  company  or  as  having  agreed 
to  become  a  director  of  the  company  thall  be  liable  to 
pay  compensation  to  all  persons  who  shall  subscribe 
for  any  shares,  debentures,  or  debenture  stock  on  the 
faith  of  such  prospectus  or  notice  for  the  loss  or 
d«ntsge  they  may  have  sustained  by  reason  of  any 
nntme  statement  in  the  piospectus  or  notice,  or  in 
stny  report  or  memorandum  appearing  on  the  face 
thereof,  or  by  reference  inoorporatM  therein  so 
issued  therewith  unless"  certain  things  are  prov<>d. 
What  those  are,  it  was  not  necessary  to  read.  [His 
lordship  then  stated  the  facts  at  considerable  length, 
and  said  tbat  the  plaintiffs  had  become  liable  to  make 
payments  under  the  provisions  of  the  Act,  and  that 
Bray  and  Qaunt  would,  if  living,  be  liable  to  make 
the  same  payments,  and  the  plaiatiffii  would  be 
entitled  to  contiibution.] 

There  is  a  serious  question  of  law  raised  by 
the  executors  of  Bray  and  Gaunt  respectively, 
as  to  whether  the  cause  of  action  ag^iost  Bray 
tknd  Gaunt  ceased  with  their  deaths.  The  section 
provides  that  a  person  who  has  become  liable  shall  be 
entitled  to  recover  contribution  "  as  in  cases  of  con- 
tract "  from  any  other  person  who  if  sued  separately 
would  have  been  liable.  In  cases  of  contract  the  right 
to  recover  contribution  arises  (except  in  cases  of 
express  stipulation)  not  from  any  notion  of  implied 
contract,  but  as  an  equitable  right  springiog  from  the 
relations  of  parties  as  persons  liable  for  we  same  debt. 
The  light  existed  from  the  commeo  cement  of  those 
relations,  though  there  might  be  no  means  of  asserting 
it  by  action  until  one  of  the  parties  had  met  the  common 
oUigation,  or  more  than  his  due  proportion  thereof, 
or  is,  at  all  events,  in  imminent  danger  of  being 
compelled  to  meet  it :  see  Wolmerthamen  v.  Oullick, 
[1893]  2  Ch.  614,  41  W.  B.  Dig.  16,  193,  and  the 
c.see  there  cited  ;  also  Oenon  v.  Simpton,  51  W.  B. 
610,  [1903]  2  K.  B.  197.  The  right  of  contributi'>n 
existed  from   the   commencement   of    the  relations 

S'ving  rise  to  the  common  obligation — namely,  at 
e  time  when  the  shareholder  incurred  loss  by  reason 
of  the  notrue  statement  in  the  prospectus.  The  argu- 
ment on  .the  part  o(  the  defendants,  the  executors, 
founded  on  the  maxim  aelio  perionalU  moritur  eum 
pertotM  therefore  failed. 

JudgvMnt  /or  the  plaintiff*. 

Solioitors  for  the  plaintiff,  ITofsrAotMe  <t  Co. 

Clolioitors  for  the  defendants,  BdtUr,  Bobtrt*,  &  Co, 
iatt  Simpton  A  Co.,  Laeds. 


I^ouse  Of  Hmtig. 
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Boston  Fruit  Co.  v.  British  and  Fobkon 
Mabikb  Irsubahob  Co.  (a.) 

Inturanee— Marine— Charterer* — Right  of  charterer* 
to  tue  on  policy — InteiUion — Conttruetion  of  charter- 
party. 

Although  the  word*  of  a  policy  are  wide  enough  to 
include  third  perton*,  only  thote  will  be  included  on 
uhote  behalf  the  policy  ii  in  fact  effected.  And  where 
the  evidence  of  luch  inclution  is  to  be  inferred  from  the 
term*  uted  in  the  charter-party  "  that  the  owner*  *hall 
pay  for  the  inturanee  of  the  vt*tel,"  thit  urill  not  be 
tuffident  to  enable  the  charterer*  to  avail  themtelve*  of  the 
wide  term*  of  the  inturanee  policy . 

Decition  of  the  Court  of  Appeal  (53  W.  3.  420, 
[1905]  1  K.  B.  637)  affirmtd. 

Appeal  from  an  order  of  the  Court  of  .^peal 
(Vanghan  Williams,  Bomer.  and  StirUog,  L.JJ.) 
(63  W.  E.  420,  [1906]  I  K.  B.  637),  affirmmg  judg- 
ment  of  Bigham,  J. 

The  action  was  brought  by  charterers  against 
insurers,  and  the  question  was  whether  the  charterers, 
the  appiellants,  were  entitled  to  sue  the  respondents 
on  a  policy  of  insurance  effected  by  the  owners  on 
the  stasmsbip  Bamttable. 

The  policy  was  a  time  policy  from  the  21st  of 
Mardi,  1896,  to  the  20th  of  Uarcb,  1896.  There  was 
a  running-down  clause  attached  to  the  policy. 

On  the  13th  of  Janu«ry,  1896,  The  Barnttable  came 
into  collision  with  a  ship  The  Fortuna,  and  The  Far- 
tuna  was  sunk.  The  collision  was  caused  by  the 
negligence  of  the  master  and  crew  of  The  Barnttable. 

On  the  16th  of  January,  1896,  the  owners  of  The 
Fortuna  instituted  proceedings  aninst  The  Barnttable 
in  a  district  court  of  the  UnitM  States  of  America, 
claiming  damages  in  respect  of  the  collision. 

On  the  petition  of  the  owners  of  The  BamitoUe  the 
appellants  as  charterers  were  made  parties  to  the 
suit.  At  the  hearing  the  liability  of  The  Barnttible 
was  admitted,  and  damage  i^*"^  ^^  14,576  dola, 
with  interest  at  6  per  cent.  The  suit  thenceforward 
proceeded  as  an  independent  cause  between  the 
appellants  and  the  owners  of  The  Barnstable,  to 
determine  which  as  between  them  was  the  party 
liable  to  pay  the  said  damages.  This  qaestion  was 
ultimately  decided  in  the  owners'  favour  by  the 
Supreme  Court  of  the  TJnited  States.  The  amount 
for  which  the  appellants  became  liable  was  paid,  and 
the  appellants  now  sought  to  recover  a  due  propor- 
tion of  this  sum  unier  tbe  policy.  The  neceuary 
clauses  of  the  chatter-party  and  policy  are  given  in 
thejadgments. 

Ine  Court  of  Appeal  upheld  Bigham,  J.,  who 
dismissed  the  action. 

Carver,  E.G.,  and  Llewellyn  Davie*,  for  the  appel- 
lants. 

Scrutton,  K.C.,  J.  A.  Hamilton,  K.O..  and  Maurice 
Bill,  for  the  respondents. 

Lord  LoRiBURN,  L.C. — In  this  case  the  charterers 
of  the  sttamship  Barnttable,  who  navigatei  her  under 
a  charter-party  amounting  t)  a  demise  of  the  ship, 
were  held  liable  in  the  TJnited  States  to  pay  damages 
to  the  owners  of  another  ship  with  which  The  Barn- 
stable had  come  into  collision.  The  question  now  is 
whether  the    charterers    can   recover   against   the 

(a.)  Beported  by  C.  H.  Graitoit,  Esq.,  Barrister- 
at-Law. 
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defendant  onderwriters  on  a,  policy  not  effected  by 
themselvea,  but  effected  by  brokers  inatnicted  by  the 
owners,  which  includes  riA  of  having  to  pay  damages 
arieing  from  colHsion,  and  oontaiiiB  a  descripition  of 
the  assured  wide  enoogli  to  cover  the  plaintiffa  or  any 
otbcTB  concerned  io  iutereBt.  I  have  come  to  the 
same  conclusion  us  did  the  Court  of  Appeal,  that  this 
lueiiion  must  be  aoawerad  in  the  negative.  The 
Habetanlisl  contentions  of  the  plaintiff-)  are  as  follows : 
They  fay  ihat  being  witbin  the  description  they  are 
entitkd  to  the  beneBt  of  the  pohcy,  becau<e  the 
owners  were  bound  to  insure,  and  ao  must  be  liken  to 
have  iusured,  charterers'  risks  by  virtue  of  clause  22 
of  the  charter-party.  That  clause  provides  "  that  the 
owners  ihall  pay  for  the  inaurance  on  the  vessel,"  In 
my  opinion  these  words  do  not  so  bind  the  owners, 
and  if  an  action  wsre  brought  on  such  a  clause  for 
breach  of  a  contract  to  insure  it  muit  fail.  It  what  is 
suggested  had  been  meant,  no  thin;?  would  have  been 
easier  than  t'>  say  it.  Next,  the  plaint' ll'i  urge  that 
they  are  entitled  to  the  benefit  of  the  prjiicy  becaufe 
it  must  be  taken  to  mean  what  it  says — viz.,  that  all 
"to  whom  the  subject-matter  of  ihis  policy  does, 
may,  or  shall  appertaiu  in  part  or  in  all  *'  arc  iusursd. 
Now,  I  agree  that  a  policy  may  he  made  for  the 
benefit  of  all  such  persons.  But  where  it  has  been 
estabhshed  that  in  fact  the  paraon  claiming  the  benefit 
was  not  Buch  a  pflrson  as  those  who  effected  the  policy 
had  in  contemplation,  courts  have  disallowed  his 
claim  though  be  might  be  within  the  description.  In 
the  present  case  the  ptaintiff'i  and  the  assignees  of  the 
owners  agreed  in  the  course  of  the  American  litigation 
that  the  former  had  no  inaurance  on  The  Bttrnilabh, 
and  the  litigation  was  for  a  long  time  conducted 
by  the  plaintitfs  on  the  fooling  that  the  owners 
intended  to  insure  their  own  interest  and  no  other. 
In  reality,  this  is  the  only  evidence  we  have  in  regard 
to  intention.  It  appears  conclusive  to  show  that  this 
appeal  most  fad. 

Lord  Macjtaohtbn, — In  this  case  an  American 
eorporalioD,  who  were  th«  charterers  of  the  British 
steamship  Burtiitable  undt-r  a  time  charter,  claim  the 
benefit  of  a  policy  e fleeted  by  the  owners  in  England 
on  the  hull  and  machinery  of  the  vessel.  The  policy 
was  in  a  common  form,  and  purporteil  to  be  made  on 
the  propotal  of  certain  insurinoe  brokers  "  as  well  in 
their  own  names  as  for  and  in  the  name  and  names  of 
all  and  every  other  person  or  persona  "  to  whom  tbe 
■ubieet-mattor  of  the  policy  did,  might,  or  should 
appertain  in  part  or  in  all.  There  was  a  runniug- 
dawn  clause  attached  to  the  policy,  TA?  BarntCubZ;, 
owing  to  the  fault  of  the  persona  in  charge  of  the 
navigation,  who  were  the  aervauta  of  the  charterers, 
ran  down  and  aouk  another  veseel.  This  dLsister  gave 
rise  to  protracted  litigation  in  America,  T/ie  Barn- 
itahJe  was  condemned  in  damages,  and  ultimately  it 
was  decided  that  as  between  the  charterers  and 
the  owners  the  loss  must  fall  on  the  charterers. 
Having  discharged  their  Uahiiity  in  respect  of  thij 
collision,  the  cbarterera  sue  the  insurance  com- 
pany iu  tl'ii  country.  Their  contention  is  that 
the  charter  imposed  upon  the  owners  an  obligation 
to  insure  on  behalf  of  the  cbarterers  as  well  as  on 
their  own  behalf,  or,  in  the  alternative,  that  the 
owners  were  authorized  to  insure  and  did  in  fact 
insnre  on  behalf  of  the  charterers,  or  at  least  iu  terms 
wide  enough  to  cover  them,  and  that  they  had  daly 
ratified  and  adopted  the  oontra^t.  There  is  not  the 
■Ughtett  evidanoe  of  intentioQ  on  the  part  of  the 
owners  to  protect  the  charterers  by  insurance,  unless 
such  inteution  can  be  inferred  from  the  mere  fact  of 
the  existence  of  the  policy  iu  qaestion  taken  in  con- 
nection with  the  language  of  the  charter.  The 
main  part  of  the  argnmeat  wsa   addressed   to   the 


construction  of  the  charter.  There  are  only  three 
clausea  which  can  hiive  any  bearing  upon  the 
question.  They  are  olsuse  3,  clause  17,  and  clanj« 
22,  Clause  3  declares  that  the  chartererB  ahall 
provide  and  pay  for  certain  specified  charges  "and 
all  other  charges  whstsiiever "  except  for  painting 
and  repairs  to  hull  and  machinery,  and  anything 
appertaioing  to  keeping  the  ship  in  proper  working 
order.  Clause  IT,  aft t^r  declaring  amongother  thing*, 
that  should  the  vessel  be  driven  into  port  or  to 
anchorage  by  stress  of  weather  the  detention  or  lost 
of  time  should  fall  on  the  charterer,  ends  with  this 
statement :  "  It  is  understood  in  event  of  steamer 
from  above  causes  putting  into  any  port  or  ports 
other  than  those  to  which  she  is  boand  tb»t 
the  charterers  are  overeil  as  to  expenses  aa  the 
owners  are  by  their  insurance.''  Up  to  this  poiiit 
there  is  no  reference  to  insurance  to  be  found  in  i* 
charter.  The  next  aud  only  other  nientioo 
iuHuraroe  is  in  clause  22,  in  tbe  following  wordi: 
"  That  the  owners  shaU  pay  tor  the  iniunnce  on  Uie 
vessel.''  Clause  '!,  if  unexplained  or  unqualified,  might 
pasnihly  hive  given  ocoasiou  for  an  argument  to  th« 
effect  that  the  expenoe  of  insurance  was  to  bo  borne 
by  the  charterers.  But  clause  22  leaves  no  room  tor 
such  a  contt'otion.  And  indeed,  as  wa«  snggeated  in 
the  course  of  the  argument,  the  clause  may  have  been 
inserted  in  order  to  put  that  matter  beyond  question. 
It  will  be  observed  that  cUuse  22  does  not  indicate 
the  amount  to  b^  insured  or  specify  the  ri'k*  to  be 
covered.  It  merely  sa^s  tbat  tbe  owners  shall  pay 
for  the  insurance  on  tbe  vessel.  It  impoiea  no 
obligation  on  the  owners  which  the  charterers  could 
enforce.  Th<*  meaning,  therefore,  I  think,  uiueit  be 
himply  this — that  if  the  owners  choose  to  insure  they 
must  pay  tbe  premiums  without  recourse  to  the 
charterers.  The  o  snera  are  not  to  trouble  themse'vei 
•bout  the  charterers  at  all.  The  insurance  contem- 
plated, if  effected,  is  no  concern  of  the  charteren. 
Now,  if  the  matter  rested  there,  it  leenu  to  me 
that  the  conclusion  must  be  that  when  the  owner* 
proposed  to  insure,  acting  as  they  did  without  any 
communication  with  the  charterers,  the  charteren 
cannot  be  r,'garded  ua  persons  within  tbe  contempla- 
tion of  the  proposal.  They  were  not  persons  intended 
to  he  covered  by  the  policy  or  persons  for  whom 
benefit  the  insurance  was  proposed.  They  were 
straLigers  to  the  contract  altogether.  Clause  IT  it 
obscure.  Yaughan  Williams,  L.J.,  seems  to  think 
that  under  certain  circumstances  it  might  give  the 
charterers  the  benefit  of  an  insurance  made  by  the 
owners,  I  cannot  think  that  that  cau  bo  the  mean- 
ing. I  prefer  the  suggestion  of  Mr.  Hamilton,  that 
what  WM  meant  was  only  thii ;  That  if  tie  charteriRt 
should  desire  protection  againit  the  risks  contem- 
plated they  were  to  look  out  for  themselres  and 
themselves  alone,  just  as  the  owners  were  to  do  by 
their  insurance  on  the  vessel.  If  thie  he  tbe  trae 
meaning  it  would  strengthen  the  view  I  hare  already 
indicated,  as  the  result  of  clauss  22,  that  the  insac« 
auce  on  the  vessel  was  intended  to  he  for  the  1 
of  the  insuring  owners,  and  not  in  any  event  or  i 
any  oircumstances  for  the  benefit  of  the 
I  am  therefore  of  opinion,  n  ^twithstandin^  the 
able  argument  of  Mr.  CarTt>r  and  Mr.  LtewellTB 
Davies,  tbat  the  order  appealed  from  is  right,  and 
tbat  the  appeal  should  be  disimissed  with  coste. 

Lord  RoBBBTSON  concurred. 

Lord  ATKisaofr.  —I  eoncor  in  the  condasion  that 
the  judgment  of  the  Oonrt  of  Appeal  should  be 
upheld,  and  this  appeal  dismissed  with  costs.  I  think 
that  clauses  17  and  22  of  the  charter-party, 
tangly  or  together,  do  not  on  their  true  consb 
amount   to    a    cintract    between    the    owners 
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obftrteren  that  the  former  should  inmire  the  ship,  nor 
do  they,  in  my  opinion,  impose  any  duty  or  obliga* 
tion  on  the  owners  so  to  do,  or  ooostitute  or  appoint 
them  the  agents  of  the  charterers  for  that  parpose. 
I  am  further  of  opinion  that  whether  Messrs.  Craggs 
&  Son  intended  to  insure  on  behalf  of  the  appellants 
or  not,  or  whether  or  not  Messrs.  I.  Holman  &  Son 
professed  or  intended  to  insure  on  their  fthe  appel- 
lants') behalf  and  as  their  agents,  the  appellants,  with 
fall  knowledge  of  the  facts,  repudiated,  in  the  Ajuerican 
proceedings,  the  authority  of  the  persons  they  now 
contend  acted  as  their  agents,  and  disclaimed  the 
contract  those  alleged  agents  entered  into.    At  p.  37 
of  the  record  of  the  American  proceedings  a  stipulation 
of  facts  agreed  upon  between  the  appeUants  and  the 
owners  is  set  fortb.    Paragraph  8  of  this  stipulation 
contains  the  following  statement:    "The  appellants 
had  no  insurance  on  the  said  steamship."    The  excuse 
now  given  for  this  statement  is  that  at  the  time  it  was 
made  the  appellants  were  contesting  tbeir  liability  for 
the  damages  caused  to  another  vessel  by  the  negligent 
navigation  of  The  Barnstable;   but  if  their  present 
contention  be  well  founded  they  were  interested  in 
other  risks  different  from,  and  in  addition  to,  the  risk 
of  having  to  pay  damages  for  injury  caused  to  other 
vessels  by  the  negligent  navigation  of  tiie  vessel  they 
had  chartered.    And  the  contention  that  unless  they 
were  held  liable  in  damages  for  this  collision  they  had 
no  interest  in  the  policy  of  assurance,  and  that  while 
that   liability  was  undetermined    this  statement  in 
paragraph  8  could  not  be  treated  as  a  repudiation  of 
the  authority  of  their  agents,  or  a  reproMtion  of  the 
contract  of  assurance  which  prevents  them  now  from 
approbating  it,  cannot,  in  my  opinion,  be  sustained. 
At  the  time  this  statement  of  facts  was  agreed  upon 
the   appellants  knew  all  the  fats.       They  insisted, 
no  douDt,  upon  a  construction  of  the  cluuier-party 
which    would  have    protected   them    from  liability 
for  the  damages  then  sued  for  ;  but  the  fact  that  the 
qaeetion  of  constmction  was  still  aub  judice,  and  that 
tney  did  not  know  that  their  contention  would  fail, 
or  that   they  would   be  held  liable  to  pay   tbese 
damages,  may  show  a  want  of  appreciation  of  the 
soundness  of  a  legal  argument,  or  the  correctness  of 
a  legal  opinion,  bat  does  not,  in  my  opinion,  amount 
to  such  ignorance  of  fact  as  will  entitle  a  party  to 
escape  from  the  consequeoces  of  an  election  between 
two   remediei  made  by  him  while    that  ignorance 
continued.      I   think    that   the   atatemeot    in    this 
paragraph  8  must   be    treated    as  an    uaeqoivocal 
txpreseion  on  the  part  of  the  appellants  of  their 
determination  not  to  adopt  or  ratify,  or  be  bound  by 
the  contract  of  insurance  which  has  been  entered  into, 
and  that,  though  made  in  a  suit  between  the  appellant 
and  a  third  party,  it  is  upon  the  authority  of  Clough 
V.  The  London  and  North-  Wettern  Bailumy  Co.,  L.  B. 
7  Eq.,  pp.  26,  34-36,  binding  in  the  present  case  upon 
thoee  who  made  it.    Upon  the  true  construction  of 
the  general  clause  in  the  policy  of  marine  insurance 
■o  much  discussed,  I  express  no  opinion.    Under  the 
old  authorities  the  governing  factor  in  determining 
the    person  or  class  of   persons  who  came  within 
such  a  clause,   or  was  or  were  entitled  to    rati'y 
the  contract  contained  in  it  and    take    advantage 
of    that    contract,    was   apparently   the    intention, 
disclosed  or  undisclosed,  existing  in  the  mind  of  the 
person  who  effected  the  policy  with  tiie  underwriters 
at  the  time  he  effected  it.    The  underwriter,  it  would 
seem,  was  held  to  have  insured  those  whom  the  person 
who  dealt   with  him    intended  should  be  insured, 
though  that  intention  was  never  communicated  to  the 
nnderwriter.      I   doubt   very   much  whether  that 
doctrine  earn  long  survive  the  decision  of  your  lord- 
ships'   house  in   Ktighly,  Maxted,  &   Co.  v.  Durant, 
[1901]  A.  0.  240,  49  W.  R.  Dig.  41,  or  whether  the 


rule  of  construction  they  adopted  in  the  case  of  marine 
policies  from  earlier  times  is  not  inconsistent  with  the 
root  principle  which  lies  at  the  foundation  of  all  the 
law  of  contract — namely,  that  there  must  always  be 
the  consent  ad  idem  of  the  two  contracting  minds  to 
make  a  valid  contract.  Having  come  to  the  conclusion 
I  have  mentioned  on  other  pointsof  the  case,  it  is  un- 
necessary for  tbe  purposes  of  this  appeal  that  I  should 
express  any  opinion  upon  this  point,  and  I  wish  to 
hold  myseU  entirely  fiee,  should  the  necessity  arise,  to 
reconsider  it  upon  a  future  occasion. 

Appeal  diimiited. 

SoUoitors,  Thome  A   Wehford;    Walton,  Johnion, 
Buhb,  &  Whatton. 


June  19. 


(a.) 


<Soutt  of  Appeal. 


From  Ohan.  Div.  \ 

(Vaughaa  Williams,  Romer,  and  } 

Moulton,  L.JJ.)  ) 

In  re  BoiTBKB. 

BOITBHB  V.  BOUBNE. 

Partnerehip—Lieti  of  executore  of  deceated  partner  on 
the  atteti  of  the  partnerthip—Sealization  of  at»et$ — 
Depotit  of  deed*  by  turviving  partner — Prioritiet — 
Partnership  Act,  1890  (d3  &  64  Via.  e.  39),  «.  39. 

On  the  dissoltttion  of  a  partnership  by  death,  the 
surviving  partner  has  both  a  right  and  a  duty  to  realize 
the  partnership  assets /or  the  purpose  of  winding  up  the 
partnership,  and  this  right  and  duty  extend  alike  to  real 
and  personal  property  of  the  pattnerthip,  the  lien  of  the 
repreientativet  of  the  deceased  partner  extending  only  to 
the  surplus  assets  of  the  partnership,  and  not  attaching 
to  the  specific  assets  so  a*  to  prevent  the  surviving 
partner  giving  a  good  title  to  a  bon&  fide  purchaser  from 
him. 

Decieon  of  Farwell,  J.,  ante  p.  164,  [1906]  1  Ch. 
113,  affirmed. 

This  was  an  appeal  from  a  decision  of  Farwell,  J. 
(reported  anU,  p.  164,  [1906]  1  Ch.  113). 

On  the  1st  of  July,  1873,  articles  of  partnership 
were  entered  into  between  W.  X.  Bourne  and  O. 
Grove. 

O.  Qrove  died  on  the  9th  of  May,  1901. 

A  deposit  of  deeds  was  made  on  the  7  th  of  February, 
1902,  in  favour  of  Messrs.  Berwick  &  Co.,  bankers, 
accompanied  by  a  memorandum  of  deposit  signed  by 
W.  T.  Bourne  in  the  name  of  "Bourne  &  Grove." 
The  memorandum  related  to  certain  hereditaments 
which  formed  part  of  the  assets  of  the  partnership  of 
"  Boxime  &  Grove." 

W.  T.  Bourne  died  on  the  3rd  of  September,  1902. 
His  estate  was  insolvent.  The  overdraft  at  the  bank 
was  then  about  £4,600. 

An  action  was  commenced  against  Bourne's 
executors  to  administer  his  estate. 

By  an  order  dated  December,  1903,  in  the  claim  of 
the  executors  of  G.  Grove  to  rank  as  creditors  against 
the  capital  which  G.  Grove  had  in  the  business  of 
Bourne  &  Grove,  it  was  ordered  that  the  executors  of 
G.  Grove  should  be  at  liberty  to  prove  for  £3,000 
against  the  estate  of  W.  T.  Bourne  and  have  a  lien  for 
the  amount  of  such  debt  and  costs  on  the  assets 
of  the  said  partnership. 

After  the  death  of  W.  T.  Bourne  the  business  was 
carried  on  as  a  going  concern  and  was  sold  under  an 

(a.)  Reported  by  J.  I.  Stquuno,  Esq.,  Barrister- 
at-Law. 
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order  of  the  6th  of  April,  1003,  for  a  lump  sum,  and 
the  pr->cecdB  of  sale  were  paid  into  court  and  iDvested 
in  Consols. 

The  partnership  re»l  estate  the  b abject  of  the 
deposit  of  the  7th  of  Fehru<.ry,  1902.  realized  about 
£5,300,  and  wai  therefore  insufEuient  to  pay  both  the 
bankers  and  G.  Grove's  executors  in  full. 

On  the  action  coming  on  for  further  ooaiideration, 
IParwell,  J.,  decided  that  the  banksrs  were  entitled  to 
priority  in  reipect  of  the  £4.500. 

Eve,  K.C.,  and  Wheelrr,  for  the  appellants,  cit?d 
In  re  Thomat  Ryan,  L.  R.  Ir.  3  Bq,  222;  In  re 
Liitigmead's  Trritta,  3  W.  E.  602,  20  Beatf.  20; 
Vtnyton't  caic,  I  Mer.  672  ;  In  M  Cloiigh,  U  W.  R. 
96,  31  Ch,  D.  324, 

BtiUher,  K.C.,  and  Marldfi,  for  the  respondenta, 
-were  not  called  on  to  argue. 

Stamp,  for  the  parties  hariag  the  conduct  of  the 
actioD. 

VAttOHAir  Williams,  L  J.— Thii  case  turns,  I  am 
almost  disposed  to  say,  upon  a  single  point.  It  is 
admitted  by  both  the  learned  counst'l  for  the  appel- 
lant thttt  they  cannot  deny  that  when  there  is  a 
partnerihip  between  two  partners,  and  odb  of  those 
pirtners  dies,  unless  there  is  aomethiii^  in  the 
partnership  articles  to  the  contrary,  primA  /nth  the 
surviving  partner  has  not  only  the  right  but  the  duty 
to  realize  the  partnership  property,  and  for  the  pur- 
pose of  that  realization  to  carry  on  the  buiiupss  if  it 
is  necesBary  so  to  do  for  a  reasonable  realiz»tion  of 
the  partnership  assets.  That  is  not  disputed,  but  it 
is  said  tliat  although  that  in  perfec>ly  true  with 
regard  to  eo  much  of  the  paTtnerahip  assets  as  oon- 
itituto  personal  property,  it  is  not  Irue  in  respeot  of 
real  property.  Now  in  the  first  pliiiie  «o  case  baa 
been  produced  to  ui  which  decides  anything;  of  the 
tort,  no  case  has  been  produced  which  exchides  the 
surviving  partner  from  the  right  to  reaUzo  and  deal 
with  partnership  realty  (or  the  purpose  of  paying 
partnership  liabilities.  In  the  next  place,  to  f<»r  as 
the  principle  is  concerned,  it  is  obviously  wide  enough 
to  cover  both  personalty  and  realty.  The  real  truth 
of  the  matter  is  that,  leaving  out  all  questions  of 
legal  estate  and  jtts  aaretcendi  and  anything  else  of 
that  sort,  there  is  as  between  a  surviviug  partner  and 
the  representatives  of  a  deceased  partner  an  over- 
riding duty  to  wind  up  the  partnership,  and  to  do  all 
suoh  acts  OS  are  necessary  for  the  purpose,  and,  if  it 
is  necessary  for  the  purpose  of  the  winding  np  either 
to  continue  the  business,  or  to  borrow  money,  or  to 
sell  assets  whether  those  assets  are  real  or  personal ; 
and  the  right  and  the  dutj'  of  such  surviving  partner 
are  co-extensive.  It  further  appears  from  the  case 
of  I>i  rt  Cloagh,  to  which  Mr,  Wheeler  called  our  atten- 
tiitn,  that  it  cannot  be  denied  in  the  face  of  the 
authorities  that,  given  a  debt  which  was  in  existence 
before  the  dissolution  by  death,  there  is  the  right  to 
sell  or  pledge  the  realty.  It  is  not  suggested  here 
that  the  rule  does  not  apply  to  reall^,  but  it  is 
said  that  the  rule  is  limited,  and  that  although 
the  surviviug  partner  has  the  right  to  raise  money 
ou  the  mortgage  of  the  realty,  he  can  only 
do  it  for  the  purpose  of  paying  particular  debts 
I  say  again  that  I  cannot  find  any  authority  for 
that  proposition.  With  regard  to  the  proposi- 
tion stated  in  p.  166  of  Lindley  on  FarCnerfl, 
which  it  was  argued  only  applied  as  between  living 
partners  in  an  existing  partnership,  it  is  plain  from 
p.  2iS  that  the  same  propositi i3n  applies  to  the  cssa 
where  there  has  been  a  dissolution  of  partnership.  In 
those  circumstances  I  think  that  this  part  of  the 
argument  fails.     Then  it  is  said  that  by  the  applica- 

'on  of  the  principles,  which  are  the  basis  of  the  rule 


in  Clayton's  eaie,  this  debt  must  be  taken  to  have  been 
paid,  and  therefore  the  bankers  cannot  rely  upon 
this  mortgtige,  because  ihey  ought  to  have  known 
that,  this  debt  having  been  paid,  the  surviving  partner 
had  no  right  to  pledge  or  mortgage  the  real  estate. 
All  that  I  can  say  with  reference  to  that  is,  that  as  far 
as  the  baukt^rs  are  concerned  this  was  apparently  aa 
ordinary  winding  up,  there  were  paym^ta  in  and 
payments  out,  and  both  the  piyments  in  and  the 
payments  out  mast  be  taken  to  have  been  on  account 
of  the  realization  and  winding  up.  In  thase  circum- 
stauces  it  seems  to  me  that  that  pDint  also  fails.  I 
think,  therefore,  that  the  appeal  fails,  and  must  be 
dismissed  wilh  costs. 

RouKB,  L,  J. — I  am  of  the  same  opinion.  When  a 
partner  dies  and  the  partnership  comes  to  an  end,  the 
surviving  partner  has  a  right  as  well  as  a  duty  cast 
upon  him  to  realize  the  assets  for  the  purpose  ot 
winding  up  the  partnership  aff*irs,  inoloding  the 
payment  of  the  partnership  debts.  It  is  true  that  in 
a  general  sense  the  executors  or  administrators  of  the 
deceased  partner  msy  be  said  to  have  a  lien  upon  the 
partnership  assets  in  respect  of  any  balance  that  may 
come  to  the  deceased  partner's  estate  in  respect  of  hia 
interest  in  the  partnership  on  taking  the  partnership 
account,  bat  that  lien  is  not  one  which  affects  eaon 
particular  piece  of  property  belonging  to  the  partuer- 
ship  so  as  to  affect  th»t  property  iu  the  hands  of  any 
person  dealing  with  the  sorviving  partner  in  good 
faith.  It  is  reaUy  what  you  may  call  a  general  lien 
upon  the  surplus  as  Gets,  and  does  not  affect  ea^ 
particular  piece  of  property  so  as  to  interfere  with  the 
right  of  the  surviving  partner  to  deal  with  tb« 
property  belonging  to  the  partnership  for  the  purpose 
of  realisation,  so  as  to  give  a  good  tide  to  perwons 
dealing  in  good  fuith  with  him  in  reaptct  of  such 
property.  The  power  of  the  surviving  partner,  of 
course,  extends  to  a  sale,  and  it  also  extends  to  giving 
a  mortgage  on  any  particular  part  of  the  property 
belonging  to  the  partnerabip  to  secure  in  good  faith 
a  partnership  debt.  That  being  the  general  rule,  it 
has  been  argued  in  this  appeal  that  for  that  pofpoae 
there  is  a  distinction  to  bo  drawn  between  real  estate 
and  chattels,  1  do  not  know  whether  it  is  intended  to 
draw  a  distinction  between  real  estate  and  chattels 
real,  or  between  real  estate  and  chattels  peiaonal  and 
ehoaea  in  action,  but  I  gather  that  it  is  intended  to  tay 
that  so  far  as  concerns  real  estate,  and  possibly  chattel* 
real,  a  diatinctiou  is  to  be  drawn  between  them  and 
chattels  personal  or  rhuitt  in  actitfii.  To  my  uund, 
when  you  oonEiler  the  reasons  for  the  rule  that  the 
lien  of  the  deceased  partner's  exefutors  or  representa- 
tives does  not  impede  the  powers  of  the  surviving 
partner,  those  reasons  apply  equally  well  to  re»l 
estate  as  to  leaseholda  and  ehotet  in  action  or  chattels 
personal.  In  fact,  they  apply  to  any  property 
which  forms  part  of  the  partnership  asset* — as, 
for  example,  to  a  patent  or  a  share  in  a  patant, 
and  no  good  reason  can  be  suggested,  or  has  been 
suggested,  to  my  mind,  why  any  distinction  should 
be  drawn  between  real  estate  and  personaL  It  u  to 
be  borne  in  mind  that  the  interest  of  the  partnership 
in  real  estate  is  of  a  personal  character,  because 
wherever  the  legal  estate  may  be,  whether  it  is 
in  the  partners  jointly,  or  in  one  partstr,  or 
in  a  stranger,  it  does  not  matter,  but  the  beneficial 
interest  in  the  real  estate  belongs  to  the  partnership, 
with  an  implied  trust  for  sale  for  the  purposes  of  the 
partnership,  for  realizalion,  and  for  the  purpose  of 
giving  to  the  two  partners  their  interests  when  there 
has  to  be  a  winding  up  of  the  partnership  and  an 
account  taken.  So  that  no  real  distinction  can  be 
drawn  between  real  estate  held  for  partnership 
purposes  and  peraoual   estate.     There  is  no   man 
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diffioulty  in  dealing  with  the  one  than  there  ia  in 
dealing  with  the  other,  or  any  reason  why  you  should 
give  a  power  to  the  surTiving  partner  to  deal  with 
personal  estate  and  not  with  real  estate.  The  real 
estate  has  nothing  to  do  with  it.  In  the  eyes  of 
equity  the  real  estate  is  mere  personalty  just  as  much 
as  a  chattel  real.  That  being  sOt  it  appears  to  me 
that  the  chief  argument  of  the  appellants  here,  that  a 
diatiiiction  ought  to  be  drawn  in  their  favour  because 
the  property  charged  was  reed  estate,  entirely  fails. 

Then  the  only  question  remaining  is  this  :  Was  the 
debt  to  the  bank  which  the  surviving  partner  gave 
the  charge  to  secure,  one  that  really  to  the  knowledge 
of  the  bank  was  not  a  partnership  debt  P     To  my 
mind  the  bank  was  entitled  to  consider  and  treat  it  as 
a  partnership  debt.    The  account  with  them  was  a 
paxtnership  aooonnt.    It  was    continued  under  the 
partnership  name  and  apparently  for  the  purposes  of 
the   partnership,  and  it  appears  to    me  impossible 
to    say  that  it  is  not  or  may  not   ba    reasonably 
necessary  for  the  surviving  partner  to  continue  the 
partnership  account  for  the  purpose  of  winding  up  the 
estate.  To  my  mind  the  case  is  very  much  as  if  the  only 
change  in  the  account  had  been  to  put  the  account  of 
the  partnership  "  in  administratioo,"  or  some  word- 
ing like  that.      When  you  find  an  aocouat  of  that 
kind  oontioued,  sod  it  is  only  continued  for  some- 
thing like  nine  months  before  the  charge  is  given, 
the  hankers,  it  appears  to  me,  are  entitled,  in  the 
absence  of  evidence  showing  the  contrary,  to  assume 
and  to  be  credited  with  the  belief  that  the  surviving 
partner  is  continuing  for  the  purpose  of  realization, 
and  that  when  sums  are  paid  into  that  account  and 
drawn  out  of  that  account  all  is  done  for  the  purposes 
of  the  partnership.    That  being  so,  in  this  case,  when 
the  account  is  finally  taken  and  there  is  a  balance  due 
which  the  bankers  are  entitled  to  believe  aud  to  assert 
was,  ao  far  as  they  were  concerned,  a  partnership  debt 
in  respect  of  which  they  were  entitled  to  have  security 
given,  which  this  surviving  partner  gave,  it  appears 
to  me  that  in  these  circumstances    from  any  point  of 
▼iew,  the  charge  given  was  one  which  it  was  within 
the  power  of  the  surviving  partner  to  give,  and  that 
auoordingly  the  bankers  have  a  right  in  respect  of 
that  charge  which  is  superior  to  any  claim  by  the 
executors  of  the  deceased  partner  in  respect  of  their 
lien. 

MotTLTON,    L. J.  —  I   am  of   the    same   opinion. 
It    appears  to  me  that  the  powers  and  duties  of 
a  snrviving  partner  with  regard  to  the  realization 
of    the    partnership    r  state    spring   from    the  very 
nature  of  the  puinership  and  its  relationship  to  the 
world   outside,  aad   are  quite    independent   of  the 
nature  of  any  particular  property    which  may  be 
owned  by  the  partnership.     I  cannot  help  thinking 
that  a  good  deal  of  confusion  in  this  case  has  arisen 
from   the  phrase  that  the  deceased  partner  has  a 
"  hen  on  the  surplus  assets  of  the  firoL"      I  donbt 
whether  "  lien  "  is  the  word  which  best  describes  his 
right.    It  is  not  a  lien  on  any  specific  property  exist- 
ing at  the  date  of  the  death  such  as  would  fetter  its 
realisation  or  conversion  into  money,  but  the  right  is 
really  a  claim  against  the  surplus  assets  after  realiza- 
tion, whether  those  surplus  assets  consist  entirelv  of 
the  proceeds  of  realization,  or  whether  they  indade 
some  specific  property  which  existed  at  tbe  date  of 
the  death.    As  soon  as  yon  get  yonr  surplus  the  lien 
attaches.    Until  yon  get  your  surplus  there  is  no 
claim  or  lien  whidi  in  any  WAy  afiects  the  power  and 
doty  of  the  surviving  partner  to  realize  the  property 
of  tiie  partnership  and  to  discharge  its  liabilities. 

Solicitors,  Bctdham  dt  Comint,  for  Brooka  d  Badham, 
Fsrshore ;  Maple*.  Teetdale,  A  Co.,  for  Lord  A  Parktr, 
■Worcester;  P.  W.  Chandler. 
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In  re  Pabdob,  Deceased. 
MoLAuoHLur  V.  Attobney-Genebal.  (a.) 

WiU — Conttruction— Charity — Q{/t  for  ringing  of 
church  hells — Gift  for  heacutonei  in  churchyard — Oift 
to  "  public  charities  and  inttitutione." 

A  testatrix  by  her  taill  made  (inter  alia)  the  following 
bequests :  The  sum  of  £1  to  be  paid  to  tlie  bellringers  oj 
a  parish  church  to  ring  a  peal  annually  "  in  commemora- 
tion of  the  happy  reiioration  of  the  monarchy  to 
England  "  ;  the  income  of  the  sum  of  £700  to  be  applied 
in  the  erection  and  maintenance  of  headstones  on  the 
graves  of  certain  poor  persons  buried  in  the  churchyard; 
and  a  gift  of  residue  "  to  and  amongst  such  public 
charities  and  institutions"  as  her  trustees  should  think 
fit. 

Held,  that  each  of  these  gifts  constituted  a  good  and 
effectual  charitable  bequeft. 

Adjoomed  summons. 

This  was  a  summons  taken  out  by  the  executors 
and  trustees  of  the  will  of  Mrs.  E.  M.  Pardoe  to 
determine  the  validity  of  certain  charitable  bequests 
given  by  tbe  will. 

The  testatrix  by  her  will  dated  tbe  11th  of  May, 
1901,  bequeathed  {inter  alia) :  (a)  The  aum  of  £200 
to  the  vicar  and  chorchwardeiis  of  the  parish  of 
Cirencester,  to  be  invested  by  th^m  in  the  names  of 
the  official  trustees  of  charitable  funds,  and  the  income 
thoreof  to  be  distributed  aimually  at  Christmas  as  to 
the  sum  of  £1  to  the  ringers  for  the  time  being  of  the 
parish  church  who  sbould  ring  a  peal  of  bells  from  six 
to  seven  o'clock  in  the  forenoon  on  each  29th  day  of 
May  in  commemoration  of  the  happy  restoration  of 
the  monarchy  to  England  and  as  to  tbe  recidue  among 
the  poor  as  therein  mentioned.  (6)  The  sum  of  £700 
to  the  vicar  and  churchwardens  of  Oleeton  Bt.  Mary 
to  be  similarly  invested  and  the  in-ome  to  be  applied 
(infer  alia)  in  tne  erection  and  maintenance  of  head- 
stones to  the  graves  of  any  persons  who  at  the  date 
of  their  death  were  resident  as  pensioners  at  the 
almshouses  at  Cleeton  erected  by  the  testatrix's  late 
husband,  and  who  should  be  buried  in  the  churchyard 
of  the  said  church,  (c)  The  net  proceeds  of  her 
residuary  estate  to  her  trustees  upon  trust  to  distribute 
the  same  to  and  amongst  such  public  charities  and 
institutions  or  for  such  charitable  pu>poses  for  the 
public  advantage  or  benefit  as  her  trustees  for  the 
time  being  should  in  their  absolute  discretion  consider 
worthy  and  fitting  objects  to  receive  the  same. 

The  testatrix  died  on  the  15th  of  July,  1903,  and 
her  said  will  was  duly  proved  by  the  executors 
therein  named. 

With  regard  to  the  gift  of  £200  to  the  vicar  and 
churchwardens  of  the  parish  of  Cirencester : 

P.  0.  Lawrence,  K.C.,  and  Methold,  for  the  next- 
of-kin. — ^Tfais  gift  is  not  for  a  charitable  purpose 

R.  J.  Parker,  for  the  Attomey-Ceneral. — If  this 
gift  is  in  aid  of  the  church  service  it  is  good,  but  if  it 
is  for  the  ringing  of  a  peal  of  bells  in  commemoration 
of  a  political  event  it  cannot  be  a  gift  for  a  charitable 
purpose. 

Jennings,  for  the  vicar  and  ohuiohwardens  of 
Cirencester. — This  is  a  good  charitable  gift.  It  falls 
within  the  classification  made  by  Lord  Macnaghten 
in  The  Commissioners  of  Income  Tax  v.  Pemsel,  £1891] 

(a.)  Beported  by  H.   Woloott  Wabreb,   Esq., 
Barrister-at-Law. 
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A,  0.  631,  It  ii  a  gift  for  religious  p-uTposet,  and 
therefore  good:  In  re  Seowero/t,  [1898]  2  Ch,  638, 
Bud  AUorney-Oentrtil  v.  W/nwwrmd,  1  Yes.  een.  .53-1. 

Sekxwich,  J.,  io  giviug  juSeTneut,  said :  The  beJla 
are  to  be  rung  ou  eauh  '2Qth  a«y  of  May,  the  anni- 
veraarjr  of  the  restoration  of  the  monarchy  to  Eugland, 
in  commemoratian  of  that  event.  As  I  uDderstand 
it,  the  ohjfct  of  the  gift  ii  that  the  restoration  of  the 
monarchy  may  be  brought  t  >  the  luind  by  the  ringiuK 
of  the  bells.  The  reatoratiou  wai  a  happy  event,  and 
the  idea  of  the  testatrix  was  to  bring  back  happy 
thoughta,  and  these  happy  thoughts  nrctssarily  con- 
nota  gratitude  to  the  Giver  of  aU  good  gilts,  aiid 
therefore  the  ringing  of  the  bells  should  move  the 
hearers  to  gratitude  to  heaven.  Ii  that  ii  so  it  is  a 
good  charitable  gilt.  It  ia  also  a  g«od  gift  inasmuch 
as  the  ringing  of  the  bells  ooniiotes  the  idea  of 
worship.  Therefore  I  hold  that  this  gift  ia  a  good 
and  valid  bequest. 

With  regard  to  the  gift  of  £700  to  the  vioat  and 
churchwardens  of  Cleeton  St.  Mary  : 

Fischer-Wiltiamt,  for  the  vii,ir  and  church  wardens 
of  Cleeton  St.  Mary.~This  is  a  good  gift.  It  ia  for 
the  purpose  of  providing  poor  persons  with  the  naual 
faneral  necessities,  and  therefore  is  charitable.  The 
test  ia  whether  the  person  ia  benefited  iu  his  capacity 
aa  a  poor  person  :  In  rt  Vaiiyltan,  Vtiiigkan  r,  Tho)n<t», 
35  W,  E.  104,  33  Ch.  D.  IS",  and  In  re  Manser, 
Attorney-Otntral  v.  Lucai,  53  W.  K.  201,  [ISOS]  1 
Ch.  68. 

R.  J,  Parker,  for  the  Attorney- Qenersl.^There  ia 
no  reason  why  this  gift  should  not  be  good  ctaritable 
gift. 

P.  0,  Lawrmet,  K.C.,  and  Mtthold,  for  the  neit-of- 
kin. — If  this  gift  w  held  to  he  a  good  charitable  gift 
the  principle  wiU  be  extended  ftirtber  than  it  has  ever 
been  carried  before.  Such  a  gift  is  not  for  the  benefit 
of  the  persi  ns  over  whose  graves  the  headst  ues  are 
erected.  There  is  no  obligatioo  upon  tuyotje  to  trect 
or  to  maintain  hradston^B  npou  the  graves  of  deceased 
persons.  This  gift  ia  falfy  for  the  btnejit  of  the 
relations  of  those  who  die  in  the  almshouses.  It  has 
been  held  that  a  gift  to  plant  flowers  on  a  grave  is 
not  a  good  charitable  gift.  It  cannot  be  for  the 
bene&t  of  the  public  to  erect  headstunea,  which,  in 
fact,  are  not  necesaary  for  a  grave. 

Kbkewioh,  J.,  ia  giving  judgment,  aaid  :  I  have 
before  me  a  passage  in  the  judgment  of  Warrington, 
J,,  in  la  re  M'tnstr,  Atlorney-Oeneral  v.  Ltuat,  wOere 
hi  aaya  ;  "  Now,  in  my  opinion,  a  gift  of  money  for 
the  purpose  of  providing  or,  as  ia  this  case,  for  the 
purpose  of  keeping  in  good  order  a  burial' ground, 
though  that  burial- grouiid  may  not  ba  a  purish 
chorchyard.  and  though  it  may  be  connected  with 
the  meeting-house  of  or  for  the  benefit  of  membera 
of  a  partioul«r  rel'gious  community,  may  be 
aupported  as  a  gift  for  the  advancement  of  religion, 
and  therefore  a  good  charitable  gift " ;  and  later  be 
saya,  refen'iug  to  a  decision  of  North,  J. :  "  To  put  it 
ah<Ttly,  I  do  not  sen  any  diff-rence  between  a  gift  to 
keep  iu  repair  what  is  called  '  Ood'a  Hous« '  and  a 
gift  to  keep  in  repair  the  churi'hyard  round  it,  which 
is  ofttiD  calleii  Q  >d'<  acre  '  Th>tti»  th-.  gronnd  upon 
which  I  thiok  this,  as  I  huve  already  said,  can  be 
d<?cided  in  f»»our  of  the  legHcy  "  The  only  auswer 
to  tbat  is  th  H,  that  a  itifc  to  er,-ct  headntmet  ia  not  a 
gift  tor  the  repair  of  a  churchyard,  par  ly  because 
headstoni'a  are  not  nocesaary,  aod  partly  because  they 
■have  follen  into  disuse.  In  one  s^nse  everything  ia 
unnecessary.  It  is  only  necessary  to  cover  a  grave 
over  decently.  But  the  object  of  a  headstoo'^  ia  to 
show  whose  the  grave  is,  ond  also  to  make  it  neat. 


As  r«gaida.ita  nse,  if  headst  inei  really  are  abandoned 
b^csuse  the  authorities  will  not  ftllow  them  to  ba 
erected,  this  charity  will  have  to  b«  administered 
cf/-prh,  but  in  the  meantime  I  venture  to  think  that 
headstones  have  cot  fallen  into  aiich  disuse  as  to 
render  a  gift  to  mark  a  grave  with  the  name  and  mg« 
of  the  deceased  not  a  charitable  gift. 

With  regard  to  the  residuary  gift  to  the  plaintiffs : 

Lawrctirf,  E.G.,  and  Methohl,  for  the  next-of-kio. — 
This  trust  is  too  vague.  The  testatrix  has  iu  effect 
delegated  the  making  of  the  will  to  the  eiecutors  : 
Orimond  V.  r/Kmo/irf,  [1S053  A.  C.  124,  S3  W.  E.  Di;?. 
184;  In  re  Allen,  Hargreave*  v.  Toylnr,  54  W.  E.  91, 
[190a]  2  Ch.  400,  The  words  "public  charities  ajid 
institution,"  imply  that  "  institutiona ''  may  include 
objects  not  charitable  in  their  nature. 

FurJcer,  for  Ihe  Attorney-General.— If  a  gift  it 
partly  to  objects  not  charitable  it  fails  as  being  too 
vague,  but  here  there  is  clearly  a  charitable  iatantioii, 
and  if  there  ia  a  public  institution  which  it  not 
charitable  i'.  would  receive  nothing.  There  is,  thero* 
fore,  a  goad  charitable  bequest ;  lilair  v.  Danean,  50 
W.  B.  369,  [1902]  A.  0,  37;  Banter  ▼.  Aitomey- 
Qontral,  47  W.  E.  673,  [1809]  A.  0.  309. 

MHhttld  replied, 

Stfvuart    Smith,  K.C,  and  Cann  appeared  tor  the 

executors. 

Eekkwich,  J,,  in  giving  judgment,  aaid:  It  is  not 
my  intention  to  determine  the  question  whether  a 
public  institution  is  necessarily  a  charity,  nor  is  it 
incumbent  upon  me  to  do  so  in  the  case  before  me. 
As  is  uaual  in  cases  of  thit  kind,  the  tisrst  thing  to  do 
before  applying  the  law,  is  to  see  what  the  meaning 
of  the  will  is.  [After  reading  the  terras  of  the 
bequest,  his  lordship  continued :]  Now,  what  is  the 
class  marked  out  hy  this  bequest  as  the  area  of 
selection  by  the  trustees,  or  is  there  such  a  class  at  all  f 
It  see  ma  to  me  that  the  will  ia  not  framed  aoonrttWy, 
yet  there  is  a  distinct  expression  of  the  testator'* 
wtentiiin  that  the  selection  shall  be  made  from  a 
particular  cla's,  and  that  the  class  is  described  with 
sufficient  accuracy.  In  the  first  place,  I  think  the  gift 
is  to  "  public  charities  "  aud  "  public  iiistitutioia,"  for 
I  have  no  doubt  that  the  word  "  public  "  attach ct  to 
"  jn-titutiona  "  as  well  as  to  "  charities."  Tha 
teatatrix  said  "  public  charities  and  inatitntiona,"  not 
"  public  charities  or  institutions."  She  didnotdivoree 
chttrities  from  institutions,  hut  treated  them  aa  bring 
connected  together  and  as  being  both  public.  Tben 
the  gift  goes  on  "  or  for  such  chaiitabte  purpocet  for 
the  public  advantage  or  benefit,"  ftc.  In  my  opioion 
it  ix  impossible  to  construe  that  Itngittge  as  com- 
prising anything  that  ia  not  charitable,  and  if  the 
trustees  oould  select  a  public  institution  which  is  not 
choritable  they  would,  in  doing  ao,  be  doin^  what 
the  will  did  not  allow.  I  think  that  charity  must 
rea'ly  govern  their  selpctiou. 

If  this  is  the  true  view  of  the  case,  it  is  not  nec'iiary 
to  disti'  guish  this  case  from  Orimfiiiit  v.  Orimon't, 
because  the  Ho-se  of  Lcrds  could  not  have  intended 
to  depart  from  their  own  decision  in  Sluir  t.  Duncan, 
whsre  Lord  Dave?  said  :  'If,  therefore,  the  words  ia 
the  present  case  were  merely  '  charitable  purposes '  or 
Wire  '  charitable  and  publiu  purposes,'  I  think  fffi>Ct 
might  be  given  to  them,  ihe  wor<l«  ia  the  lattar  oaw 
being  construed  to  mean  charitable  p"»pose»  of  ■ 
public  character."  That  ia  entirely  consistent  with 
the  rule  that  a  teatator  may  Iwqueath  his  propertj 
to  charity,  leaving  his  executora  t  •  ascertain  to  whit 
prroise  charity  the  property  ahould  be  applied.  It 
would  be  a  tnos*  mischievous  thing  to  eaat  any  doubt 
on   gifts   of   this   character   becauea   it    ia 
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oommon  form  of  charitable  gift.  In  Orimond  ▼. 
OHnumd,  which  oomM  from  Sootlaad,  the  residue 
was  to  be  divided  "  among  snoh  charitable 
or  religious  institn'ions  or  societies "  as  the 
trustees  might  select,  and  in  Scotland  a  gift  for 
religions  porposes  is  not  necessarily  a  gift  for 
charitable  purposes.  The  Lord  Chancellor  did  not 
pause  to  congider  hov  far  the  gift  was  charitable,  but 
said  that  the  testator  had  not  suffic'ently  described 
for  himself  amongst  what  objects  the  property  was  to 
be  distributed ;  in  fact,  that  he  had  not  given  a  class 
at  all.  The  Lord  Chancellor  thought  it  impossible  to 
gi^e  effect  to  a  gift  in  that  case,  b'cause  no  court  could 
see  what  the  testator  meant.  That  decision  has  no 
application  to  the  present  case,  and  in  my  opinion 
the  gift  of  re»idoe  in  this  case  is  a  good  and  effectoal 
charitable  gift. 

Solicitors,  Charles  Sawbridge  &  Sons;  Peacock  A 
Ouddard,  for  Mullingt,  EUett,  Je  Co.,  Cirencester ;  Lee 
&  PemberUms ;  The  Treasury  Solicitor, 


Ohan.  DtT.       1  »     <>/>    t       < 

Swinfea  Eady,  J.  |  m,r26;  Juoe  1. 

In  re  LsES  Bbook  Spiuimio  Co.  (o.) 

Company — Capiial— Seduction  of  capital— Paying  off 
capital  in  excess  of  company's  wants — Procedure — 
Form  of  minute— Companifs  Act,  1867  (30  &  31  Vict. 
c.  131),  St.  9,  \6~Companies  Act,  1877  (40  A  41 
Via.  c.  26).  ««.  3,  4. 

On  a  peiition  presented  by  the  Lett  Brook  Spinning 
Co.  for  confirmation  by  the  court  of  a  special  resolution 
for  reduction  of  its  capital  by  repaying  to  its  members 
£l  10s.  per  share,  the  shares  to  be  reduced  to  £2  each  and 
£l  per  share  to  be  deemed  to  be  paid  up,  a  question  arose 
as  to  the  pruperform  of  minute,  having  regard  to  the 
decision  of  Bickley,  J.,  in  In  re  Calgary  and  Edmonton 
Land  Co.,  [1906]  1  Ch.  141. 

Held,  that  an  order  confirming  the  reduction  could  be 
made,  although  the  £l  10«.  per  share  hid  not  been 
returned,  and  that  the  proper  minute  to  approve  for 
registration  was  one  which,  after  stating  the  reduced 
capital,  contained  the  words  "  at  the  time  of  the  regittra- 
tion  of  this  minute  the  sum  of  £1  and  no  more  is  pro- 
posed to  be  deemed  to  have  been  paid  up  on  each  share." 

In  re  Calgary  and  Edmonton  Land  Co.  not  followed. 

Petition  for  reduction  of  capital. 

The  capital  of  this  company  consistei  of  £80,000 
in  16  000  shares  of  £5  each,  of  which  £2  lOg.  per 
share  was  paid  up. 

The  company  had  passed  a  special  resolution  for 
the  reduction  of  its  capital  to  £32,000  in  16,000 
shares  of  £2  each — £1  per  share  to  be  deemed  to  be 
paid  up — by  returning  to  the  shareholders  the  su'u 
of  £1  lOs.  per  share,  and  now  presented  a  petition  to 
the  court  in  the  usual  way  for  confirmation  of  the 
reduction. 

The  form  of  minute  proposed  to  be  registered, 
pursuant  to  section  15  of  the  Companies  Act,  1867, 
was  in  the  ordinary  form,  and  stated  that  "  at  the 
time  of  the  registration  of  this  minute  the  sum  of  £1 
has  been  and  is  to  be  deemed  to  be  paid  up  on  each 
of  the  said  shares."  No  part  of  the  £1  lOi.  per 
■hare  had  in  fact  been  returned  when  tiie  petition 
wai  presented. 

B.  J.  Parker,  for  the  company  — The  difBculty  as 
t>  the  form  oif  the  minute  has  been  caused  by  the 

(a  )  Beported  by  B.  B.  V.  Baz,  Esq.,  Barrister- 
at- Law. 


decision  of  Buckley,  J.,  in  In  re  Calgary  and  Edmonton 
Land  Co.,  [1906]  1  Ch.  141.    The  learned  judge  held 
there  that  the  conrt  ought  not  to  make  the  order 
approving  the  minut-e  stating    the  reduced  capital 
until  the  capital  had  actually  b<>en  reduced  by  the 
repayment,  and  he  accordingly  adopted  the  following 
procedure :    he  first  made  an  order  confirming  the 
reduction,  then  allowed  the  further  hearing  of  the 
petition  to  stand  over  in  order  that  an  affidavit  might 
be  supplied  showing  that  the  repayment  had  been 
made,  then  post-dated  the  order,  referring  therein 
to  the  affidavit  and  approving  a  minute  stating  the 
capital  as  reduced  by  the  order.    There  is  oo  necessity 
for  that  procedure ;    moreover,  by  section   9  of  the 
Companies  Act,  1867,  no  resolution  for  reduction  of 
capital   can  be  aoted  upon  uctil  the  order  of  the 
court  has  been  registered,  and  by  section  15  of  the 
suue  Act    registration  cannot  be   made   until  the 
minute  has  been  approved  and  a  copy  produced  to  the 
registrar.      Section   16  provides  that  after  registra- 
tion the  mi'  ute  shall  be  deemed  to  be  substituted  for 
the   correspondiog   part    of    the    memorandum    of 
association  of  the  company.     The  point  is  referred  to 
in  the  9th  edition  of  Palmer's  Company  Precedents, 
Part  I.,  at  pp.  1 144  and  1145.    The  form  of  minute  is 
in  the  same  volume  of  the  same  work,  at  p.  1122,  and 
the  material  part  runs  thus :    "  At  the  time  of  the 
registration  of  this  minute  the  sum  of  £      has  been 
and  is  to  deemed  to  be  paid  up  on  each  of  the  said 
shares."   The  obj«ct  of  Buckley  J.,  was  presumably  to 
bring  the  facts  into  exact  correspondence  with  that 
wor£ng.    [SWJNFEN  Eady,  J.— If  that  means  that 
that  sum  only  has  been  paid  np  it  is  open  to  the 
criticism  that  it  is  inaccurate.    To  omit  "  has  been  " 
and  say  "proposed  to  be  deemed"  would  seem  to 
meet  the  objection  of  Buckley,  J.] 

His  lordship  said  he  would  allow  the  redaction, 
but  that,  having  regard  to  the  decision  of  Buckley,  J.* 
in  the  case  referred  to,  he  would  consider  the  question 
and  deliver  judgment  in  a  few  days. 

Cur,  adv.  vult. 

June  1. — SwraniN  Eij>T,  J.,  read  the  following 
judgment :  This  is  a  petition  for  confirmation  of  the 
redaction  of  capital,  involving  a  return  to  tha  share- 
holders of  £1    10s   per  share,  upon  the  footing  that 
£1  may  be  called  up  again,  the  shares  being  reduced 
from  £5  to  £2  with  £l  paid.    Upon  the  evidence  I 
have  no  difficulty  in  making  an  order  confirming  the 
redaction.    A  question,  however,  h%s  been  raised  as 
to  the  form  of  the  order  and  the  minute.     It  haa 
recently  been  decided  by  Bnckley,  J.,  in  In  re  Calgary 
and  Edmonton  Land  C>.,  [1906]  1  Oh.  141,  that  the 
court  cannot  make  the  order  approving  the  miunte 
stating  the  reduced  capital  until  the  capitnl  has  in 
fact  been  reduced  by  the  repayment,   and  that  the 
proper  procedure  is  to  make  the  oirder  confirming  the 
redaction  and  then  allow  the  further  hearing  of  the 
petition  to  stand  over  until  evidence  has  been  pro- 
duced that  the  capital  to  be  paid  off  has  actually  been 
returned  to  the   shareholders,  and    when  this  has 
been  done  to    post-date  the    order  confirming  the 
reduction  and  approving    a  minute  showing,  with 
respect  to  the  capital  as  altered  by  the  order,  the 
particulars  required  by  section  15  of  th»  Companies 
Act,  1837,  and  section  4  of  the  Companies  Act.  1877. 
That  procedure  has  been  objected  to  in  the  present  case, 
and  it  waa  urged  that  the  company  had  no  right  to 
make  any  repayment  of  capital  to  shareholders  tintil 
the  lamotion  of  the  court  had  been  obtained,  the 
order  drawn  np,  passed,  and  entered,  and  the  minnto 
registered.    By  the  Companies  Act,  1867,  8.   9.  no 
resolution  for  reducing  the  capital  of  any  company  ia 
to  come  into  operation  u  itil  an  order  of  th?  coairt  is 
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Togutered  by  the  resiibar  of  joint  »to<!k  companies, 
M  therein »fter  meutioned.     StOtoa  15  provides  that 
the  registrar,  upon  the  prodiiution  to  him  of  an  order 
of    the    court    confirming    the    reduction,    and   the 
delivery   to   him   of  a   copy  of  tUe  order,  and  of   a, 
inioute  approved  by  the  court,  ihowing  with  reifiect 
to  the  capital  of  the  oouipany,  as  altered  by  the  order, 
the  amount  of  sueh  capital,  shall  register  the  order 
and  minute,   and  on  the  registration,    the    special 
resolution,  conflrmed  by  the  order  bo  regtsttirad  shall 
take  effrict.     The  certificate  of  the  registrar  i»  to  be 
concluaive  eridence  that  the  capital  of  the  company 
is  such  as  is  stated  in  the  minutp.     By  sectiiin  4  of 
the  Aut  of  1877  the  minute  required  to  be  registered 
is  to  show,    in    addition    to    thn    other    particulars 
required  by  law,  the  amount  (if  any)  at  the  dat-) 
ol   the  registration   of  the  minute  proposed  to   be 
deemed  to  have  been  paid  up   oa  tmh  share.     In 
my    judgmsnt    the    Auts  clearly  contemplate    that 
the  order  of  the  court  and  the  registration  of  the 
minute  are  to  precede  anv  repaymeut  of  capital.     The 
resolution  for  reduction  does  not  oome  into  operation 
until  aftt^r  order  mide  and  minute  regiateced,  and  ihe 
company  is  not  entitled  ti)  make  any  repayment  of 
capital  to  shareholders  except  uttder  and,  in  pursuince 
of  an  effective  resolution  for  reduction  of  capital.     By 
seotiuu  a  of  the  Act  of   lS77   the  power  to   reduce 
capital  iniliides  a  power  to  pay  off  any  capital  in 
excess  of  the  wants  of    the  compaay.      Agaiu,  the 
minute  is  to  show  the  capital  as  altered  by  the  order, 
and  the  amount  "  proposad  to  be  deemed  to  hftve  been 
paid  up  on  each   share.'    This  meani  the  amount 
which  IB  proposed  to  be  deemed  to  have  been  paid  up 
after  the  alteration  of  ihe  capital.     The  Compauies 
Acts  do  not  contemplate  two  orders  being  made  on  a 
petition  for  reduction— one  a  preliminary  order  sanc- 
tioning the  reduction,  and  the  other  an  order  approv- 
ing the  nunute  after  the  reduction  has  been  carried 
into  effect.     Again,  great  difficulties  in  practice  woidd 
arise  if  there  were  to  be  onu  order  drawn  up  and  post- 
dated after  the  reduction  had  beea  carried  out,     Soma 
shareholders  might  be  abroid  or  unable  to  be  found,  so 
that  repayment  of  capital  could  not  be  made  to  them  ; 
others,  perhajiB,  dead,  without  legal  personal  repre- 
sentatives ;  possibly  disputfls  existing  as  to  the  owner- 
ship of  other  shares ;  and  the  Acts  do  not  contsin  any 
proTisions  for  dealing  with  the  amount  payable  to 
such  persons  so  as  to  make  any  piarticular  disposition 
by  the   company   of    the  amount  of    their    capital 
equivalent  to   repayment   to  them.      Moreover,   the 
company  would  be  paying  off  capital,  not  only  before 
the  resolution  had  become  effective,  but  before  it  was 
known  whether  there  would  be  an  appeal  from  the 
order  confirming  the  reduction,     I  prefer  to  adhere 
to  the  practice   which   prevailed    before  the  recent 
decision  of  Buckley,  J.,  and  which  is  fully  stated  in 
Palmer's  Company  Precedents    (9th    eii.).   Part    I., 
pp.  1 U4,  1 145,  where  numerous  precedents  of  orders 
are   referred  to.     I   m»ke  the  order  confirming   the 
reduction  in  the  usual  form.     The  minute  wiU  be  as 
follows:    "Minute    approved    by    the    court.      The 
capital  of  the  Lees  Brook  Spinning  Co.  (Limited)  is 
henceforth  £32,000  divided  mto  16,000  shares  of  £2 
each,  instead  of  the  original  capital  of  £80,000  ilirided 
into  1G,000  shares  of  £5  each.    At  the  time  of  the 
registration  of  this  minute  the  sum  of  £t  and  no 
more  is  proposed  to  be  deemed  to  have  been  paid 
up  on  each  share," 
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Divorce — RaUiaiion  o/conjrtgal  righti — Jttdieial  itftara 
tion  —  Withdrawal  from   <Mhabilation—Jutt   catut — 
Hahitnal  drinking  habit— Rabitital  DrunkarJt  Act. 
1879  (42  tt  43  Viel.  c  19).  «.  3—Lictnting  Act,  1902 
(2  Ed.  7.  c.  28),  >.  5. 

The  wife  imtitated  «  titit  for  rutitulion  of  ennjugal 
rightf,  and  in  aniwer  the  hushand  pleaded  that  he  ktid 
just  oniai-  for  his  iciihdratvntl  from  cohaliiution,  allegittg 
tknt  the  wife  tDa$  addieted  to  hMti  of  intemperanct  to 
tiich  an  txtent  th'it  ahf  mta  a  drunkard  laith  in  the  mean- 
ing of  the  Habitual  Drankard»  Ad,  1879,  and  (A« 
Littming  Ad,  1902.  The  htuliand  nlm  prayed.  f<sr  a 
decree  of  judicial  aeparatioa  on  the  ground  of  cruelty. 

The  Court  ditmiised  the  utifi*  p^iiioa  and  refk*td 
the  hiabixnd't  crou-prayer. 

The  facts  of  the  case  sufficiently  appear  from  tliB 
judgment  of  the  court. 

Barnard,  E.C.,  and  Bteventon  for  the  petitioner. 
Willock,  for  the  respondent. 

GoSELL  Babnes.P.,  in  delivering  Judgment,  said  that 
the  case  was  one  of  a  somewhat  unfortunate  cha'aotet 
— imfortunate  because  undoubtedly  the  root  of  the 
inatter  was   the  root  of   most  cases  in  this  court — 
drink.    The  point  raised  was  somewhat  new,  althoagh 
the  principles  to  he  applied  to  it  were  neither  difficult 
nor  novel.    The  petitiou  was  one  by  a  wife  for  resti- 
tntion  of  conjugal  rights,  the  husband's  answer  mad 
defence  being    that    he    had  just    cause   for   with- 
flrawing  from  cohabitation,  and  he  further  asked  to 
be  judicially  separated  from  his  wife  on  the  ground 
of  her  cruelty.    A  similar  defence  had  beeu  considered 
in  Ruisett  v.  Rueaell,  [1895]  P.  315,  where  the  wife's 
suit  for   restitution   had  failed  on  the   ground  that 
her  conduct   disentitied  her  to   such   relief,  but   the 
husband's  application  had  also  failed,  because  it  was 
held  that  the  wife's  conduct,  although  saffioient  to 
disentitle  her  to  restitution  of  cjtijugal  rights,  wm 
not  sufficient  to  establish  legal  cruelty.     In  Oldrotfd  i 
V.  Oldrogd.  [1906]  P.  175,  also,  a  suit  for  restitutioa  I 
of  conjugal  rights,  the  justifloatiou  for  the  hu*band'»1 
withdrawal  from  cohabitation,  however,  failed,  andl 
in  his  judgment  in  that  case  he  (the  learned  Preddent) 
had  said:  "  The  Court  of  Appeal,  however,  does  not 
hold  that  the  court  is  to  exercise  a  general  discre- 
tion in   granting  or  refusing  a  decree  of    r«stita- 
tion.    To  go  so  far  would  involve  a  large  alteration 
of   the   old  law,   and  would  confer  a  discretionary 
power  on  the  court  of  far-reaching  cffei;*,  and  most 
difficult  to  exercise.     Indeed,  it  was  not  contended 
til  at  the  damstrn  ia  RuutU  v.   RmatU  went  to  this 
extent.    The  effect  of  that  case  appears  to  be  that  in 
cases  whtr*  the  conduct  of  the  petitioner  has  led  to 
desertion  by  the  respondent,  and  has  amounted  to 
aaffideut  cause  to  disentitle  the  petitioner  to  maintain 
a  suit    fjr    judicial    separation   on    the    grjund    of 
desertion,  the  ccurt  is  now  empo  wered  to  refuse  to 
pronounce  a  decree  compelling    the  respondent  to 
return  to  cohabitation  witti  the  petitioner.    The  trath 
is  that    in    such    cases    it    has    become    practically 
impossible  for  the  spouses  to  live  properly  tc>geth»r. 
I  may  add  that  there  may  be  some  little  inconsistency 
in  holding  that  a  decree  for  restitution  may  not  be 
pronounced,   and  yet  that  the  other  pMty  cannot 
obtain  a  decree   for  judicial    separation ;    but  that 
•eems  to  be  the   resnlt  of  the   case   of    fluwe/J  t. 

(a.)  Eeported  by  Qwtknb  Hau^  Esq.,  Barricter- 
at -Law. 
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ItttMell."     These  were  the  principles  which  had  to 
be    applied  to  the  present  case;    and  the  queaticn 
I  have  to  decide  is,  what  were  the  real  fact*.     It  was 
admitted  that  on  the  4th  of  Jannarf,  1905,  the  hus- 
band  bad  Irf  t  his  wife,  and  the  position  taken  up  by 
the  parties  was  indicated  in  the  two  following  letters. 
On    the    30th    of  January  the    wife    wrote  to   her 
busband  :  "  Dear  Bob, — It  is  now  nearly  four  weeks 
since    you  left  me,  and  a  week   lince  you    had  the 
fomiture  from  our  home  removed,  and  turned  me  out 
into  the  street,  and  I  really  cannot  continue  to  live 
apart  any  longer.    I  think  that  any  little  differences 
-we  harve  had  ia  the  past  ought  to  be  overlooked  on 
both  sides  and  that  we  should  live  together  again. 
Will  you,  therefore,  please  make  immediate  arrange- 
ments for  returning  to  live  with  me  and  making  a  home 
for  me  somewhere  P    I  am  quite  ready  to  come  at  any 
tame. — Your  affectionate  wife,  HiLUDE."    To  this  the 
husband  replied  on  the  1st  of  February :  "  My  dear 
Maude, — I  know  it  is  four  full  weeks  since  I  left  you  and 
took  away  with  me  the  children  of  our  mar/iage,  and 
since  -which,  and  even  now,  you  have  not  made  me  least 
inquiry  after.    It  is  also  as  you  say  a  week  since  I  had 
the  furniture  removed.     I  did  so  happily  just  in  time 
to  save  you  the  trouble  and  expense  of  doin^  so  your- 
self.   There  are  many  valuable  articles,  parbonlarly  of 
silver,  I  left,  now  missing.    I  really  will  not  live  with 
von  again.    Oar  differences,  unfortunately,  have  not 
been,  as  you  are  pleased  to  term  them,  'little,'  they 
have  been  very  liu-g^  and  painful  and  caused  solely 
and  only  by  your  own  long-continued  wilful  miscon- 
duct, gross  cruelty  to  myself,  and  neglect  (owing  to 
the  drunken  and  dissipated  condition  you  allowed 
yourself  to  get  in)  of  all  your  domestic  duties,  im- 
properly   pledging    my  credit,   spending  money  to 
procure  dnnk  which  I  had  given  you  for  domestic 
purposes ;  indeed,  you  had  brought  yourself  to  such 
a  condition  that  I  was  again,  after  endless  suffering, 
compelled  to  seek  legal  advice.    The  law  is  such,  so 
I  am  advised,  that  for  my   own  protection  I  was 
entitled  to  take  the  step  I  did.    My  solicitor's  letter 
to  yoa  of  the  6th  of  January  last  truly  states  your 
condition  and  my  intention.     You  have  had  warning 
after  warning,  notice  after  notice,  have  been  forgiven 
over  and  over  again,  begged,  prayed,  and  implored  to 
amend  your  ways,  all  to  no  avail,  and  now  it  is  too 
late.     Your  own  brother  on  the  3rd  of  January  wrote 
me  with  reference  to  yourself :    '  About  my  staying 
with  you,  I  think  it  wonld  lead  to  a  "  bast  up,"  for 
as  sure  as  fate  I  should  lose  control  and  let  into  her. 
In  fact  on  Saturday  evening  before  yon  came  in 
I  picked  her  up  off  the  floor  and  felt  inclined  to 
bang^  her  down   again.     To  sav   I    am    sorry    for 
you.     Bob,    is    not    the     word,    and     you     have 
all    our    sympathy.      God  knows  you   deserve    an 
easier  life,  for  you  do  your  share.'    The  above  is  the 
view    of   your  family  as  to  yourself   and  myself, 
and    I  know  all  others  of  our  friends  agree.    You 
have  manv  times  threatened  to  take  your  life  with 
poison  and  razors,  and  also  the  children's.  My  punish- 
ment is  greater  than  yours,  and  you  know  it.    It  is 
more  than  twelve  months  back  that  I  then  at  your 
earnest  request,  and  relying  on  your  solemn  promise 
after  I  had  left  you,  again  forgave  you  and  returned 
to  live  with  you.    ITow,  as  to  the  future  (I  see  by 
your  address  you  are  at  your  mother's),  I  will  allow 
you  £1   per  week  for  your  maintenance;   I  really 
cannot  possibly  do  more.    I  have  three  children  to 
bring  up,  and  to  do  so  properly  and  as  I  should  wish 
I  oonld  spend  upon  them  all  my  income ;  in  addition 
I  have  to  keep  myself.    My  mother  and  step-father 
made  me  a  liberal  allowance  whilst  we  were  together, 
but  things  have  now  changed.  I  will  cause  the  money 
at  above  rate  (which  is  more  than  I  ought  to  pay),  on 
hearing  from  you,  to  be  sent  you.    I  have  written 


you  fully,  and  beg  you  wUl  please  accept  this  as 
my    ultimatum.  —  Your   unhappy    husband.    Bob." 
These  two  letters  deOne  pretty  clearly  the  attitude 
the  parties  had  adopted   towards   each  other;   and 
the  negotiations  as  to  a  deed  of  separation  having 
fallen  through  on  the  6th  of  February,  1905,  the  wife 
filed  her  petition  for  restitation  of  conjugal  rights, 
raising  the  issues,  as  to  the  husband's  withdrawal 
from  cohabitation  on  the  4th  of  January  and  his 
continuing    refusal   to  render  her  conjugal  rights. 
The  husband  in  March  filed  his  answer  admitting 
withdrawal  and  refusal,  and  setting  out  as  a  "  just 
cause"  for  so  doing  a  plea  obviously  framed  from 
the  wording  of  the  Habitual  Drunkards  Act,    1879 
(42  &  43  Vict  c.  19),  s.  3,  which  defined  a  habitual 
drunkard   as  "a  person  who,  not  being  amenable 
to  any  juiisdiction   in   lunacy,  is   notwithstanding 
by  reason  of  habitual  intemperate  drinking  of  intoxi- 
cating liquor,  at  times  dangerous  to  himself  or  herself 
or  to  otbers,  or  incapable  of  managing  himself  or 
herself,   and    his  or  her  affairs."       The  licensing 
Act,    1902   (2  Ed.    7,  &   28),    s.    5,    sub-section    2, 
provided  that  "where  the  wife  of  a  married  man 
if  an  habitual  drunkard  as  defined  by  section  3  of 
the  Habitual  Dnmkards  Act,  1879,  the  married  man 
shall  be  entitled  to  apply  to  a    court  of  summary 
jurisdiction  for  an  order  under  this  sub-section,  and 
on  any  such  application  the  court  ma^  make    .     .    . 
orders  containmg    .     .     .    the fiUowing particulars: 
(a)  A  provision  that  the  applicant  be  no  longer  bound 
to    cohabit   with   his  wife  (which    provinon    while 
in  force  shall    have  the  effect  in  all  respects  of  a 
decree   of    judicial   separation   on   the   ground   of 
cruelty) ;  (6)  a  provision  for  the  legal  custMy  of  any 
children  of  the  marriage."     In  one  of  the  earlier 
letters  the  husband  had  suggested  that  he  should  take 
proceedings  under  the  Licensing  Act,  1902,  but  that 
idea  had  been  abandoned   when  negotiations  were 
going  on  for  a  deed  of  separation.    Those  negotiation*, 
however,  fell  through,  and  after  the  suit  for  restitu- 
tion of  conjugal  rights  had  been  commenced  it  was 
u<Mless  to  take  proceeding  in  the  police-court.    The 
question  which  I  have  to  consider  is   whether  the 
wife's  suit  could   be   maintained.      I  do  not  think 
it  necessary   to   determine  what   the  effect    would 
be  if  a  different    state    of    things    existed    at   the 
present    time    to    that  which    existed   in   January, 
1905.      If  sudi    a   change   of    circumstances    arose 
it  would  be  time    enough   to    consider   what   the 
effect  would  be  in  any  suit  which  mi^ht  hereafter  be 
brought.     This   case   depended   entirely  upon  the 
evidence,  and  tiie  husband  having  set  up  a  plea  of 
justification,  the  burden  of  proof  was  upon-him  of 
establishing  it.     The  wife,  while  admitting  that  at 
times  she  had  indolged  to  excess,  denied  that  she  had 
done  so  to  tbe  extent  suggested  by  her  husband,  who 
she  alleged  had  put  forward    greatiy  exaggerated 
evidence.     There  were  certain   broad  facts  in   the 
case,  the  first  of  which  was  that  in  January,  1904,  a 
year  before  the  final  separation,  the  husband  had  been 
compelled  to  leave  his  wife.    Why  had  he  in  fact  done 
soP    His  evidence  was  that  it  was  for  the  reasons 
subsequentiy  set  out  in  the  letter  of  the  1st  of  Feb- 
ruary, 1905,  and  because  his  wife  was  getting  worse 
and  worse,  in  spite  of  his  efforts  to  check  her  habit 
There    was,    however,    one   very  striking   piece    of 
evidence,  tiiat  of  Mr.  C.  J.  Smith,  the  respondent's 
solicitor.      This    gentieman's    evidence    had    been 
submitted  to  the  test  of  a  keen  cross-examination 
by  Mr.   Barnard,    but   the    result   had    been    that 
I    have    placed    very    great     reliance    upon    Mr. 
Smith's  evidence,   as  opposed  to  that  of  the  peti- 
tioner's solicitor.    His  account  of  the  interview  which 
he  and  his  client  had  had  with  tiie  petitioner  on  the 
14th  of  January,    1904,    was  dramatic.    The    wife 
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icreaming  hysterically,  drtink,  -with  her  eyos  glaring, 
■houting  that  she  would  do  for  herself  and  her 
children,  that  twopence  would  always  enable  her 
to  put  herself  and  them  out  of  the  world,  that  the 
intended  to  die,  that  the  children  would  be  found  on 
the  parents'  dooratep,  ond  that  she  then  had  poison  in 
liar  powetsiou,  After  a  time  Mr.  Smith  succeeded  in 
pact^nog  the  lady  and  in  inducing  the  husband  to 
return  to  her.  If  correct,  thia  was  a  very  remark- 
able incident ;  and  to  my  mind  it  was  quite  in 
accord  with  the  weight  of  evidence  in  the  case, 
which  was  in  fayour  of  the  husband's  case.  The 
'wife  had  c&Ued  her  mother  and  brother  to  support 
her  case,  but  neither  of  them  had  seen  her  during 
her  married  life  between  1S99  and  December, 
1904.^  The  brother,  now  that  he  waa  bacWag 
up  his  sister's  case,  had  changed  the  Tiew  he  had 
axpresBed  as  to  her  conduct  in  bis  letter  of  the 
3rd  of  Janoary,  1905,  quoted  by  the  respondent 
in  his  letter  of  the  1st  of  February,  190j.  I 
prefer  to  accept  the  "riew  he  had  formed  at  the 
time  when  the  facts  were  fresh  in  his  mind.  Then 
there  waa  the  wife's  letter  of  the  Tth  of  January, 
190o,  in  which  she  wrote;  "I  also  wish  to 
inform  you  that  on  further  consideration  I  am 
perfectly  wiUing  to  enter  an  inebriates'  home  for 
treatment,  for  which  you  state  my  husband  is  willing 
to  pay."  She,  however,  now  explained  that  she  had 
only  written  that  offer  in  deference  to  her  husband's 
wishes.  One  could  not,  however,  conceive  such  a 
letter  being  written  imlesa  the  writer  felt  that  she 
waa  a  proper  case  for  such  a  home.  The  medical 
evidence,  moreover,  waa  exseedingly  strong,  showing 
that  in  August  and  September,  1904,  this  lady  was  iii 
a  condition  bordering  on  ddtriatn  trnnms ;  that  on 
Christmas  Day  she  was  "dazed  through  alcohol"; 
that  she  was  not  a  fit  peirson  to  have  the  care  of 
young  children  ;  and  that  although  not  certifiable  as 
ft  lusatio,  she  was  a  lit  and  proper  case  for  su 
mebiiatea'  home.  The  result  of  this  evidence 
■bowed,  although  1  have  not  got  to  so  find,  that 
this  l*dy  was  a  person  very  nearly  within  the 
provisions  of  the  Licensing  Act,  19U2,  at  the  time 
when  tbia  suit  was  instituted.  The  evidence  waa 
BuSiuient  to  show  that  this  lady  had  for  a  consider- 
able period  been  addicted  to  drink  ;  that  the  disease 
was  progressive  ;  and  that  ahe  was  at  times  dangerous 
to  herself,  and  possibly  to  her  childten.  Whether  or 
not  the  huabftnd  could  have  absolutely  checked  her 
habit  it  was  impossible  to  say,  for  it  was  very  difficult 
for  a  man,  a  stevedore,  whose  business  kept  him 
away  from  borne  day  and  night  at  the  docks,  to  take 
stronger  steps  than  thia  husband  had  done  in  person- 
ally warning  the  tradesmen  not  to  supply  her  with 
drink.  It  was  almost  impossible  to  atop  cases  of 
secret  drinking,  for  if  the  money  supply  was  cut  off 
women  only  pawned  things  to  makeup  the  deficiency. 
The  husband  complsiued  that  married  life  had  become 
impossible  ;  to  tlus  the  wife  replied  that  her  lapses 
were  due  to  his  conduct  in  inciting  her,  who  had  been 
brought  up  a  strict  teetotaler,  to  take  spirits  after  her 
marriage.  In  my  view  there  was  no  foundation  for 
iuch  a  charge,  and  her  brother's  evidence  did  not  add 
much  to  the  value  of  being  brought  up  as  a  strict 
teetotaler,  for  admittedly  he  had  on  the  evening  of 
the  3l8t  of  December,  1904,  himself  lapsed  from  bis 
strict  priacjplea.  The  wife  bad  further  sugijested 
that  she  had  taken  to  drink  to  solace  her  loneliness ; 
but  she  knew  full  well  that  her  husband  had  bis 
duties  to  attend  to  at  the  lihipping,  and  there  was  no 
excuse  for  her  conduct.  She  was  a  woman  with  a 
happy  home  and  three  little  children,  and  there  was 
no  justification  for  turning  herself  into  an  habitual 
drunkard.  Although  it  was  submitted  that  the 
huaband's   letters    did   not  complain  of   the  wife's 


intemperate  habits,  it  was  obvious  that  those  which 
had  been  produced  were  mostly  of  ancient  date.     Tha . 
result  was,  in  my  view  of  the  case,  that  the  husband] 
(the  respondent) had  succeeded  in  estibhshing  that  hM 
had  "  just  cause  "  for  withdrawing  from  cohabitation] 
and  refusing  to  return  to  his  wife.     With  regard  to 
the   respondent's  cross-claim  for  judicial  separmtioa, 
it  did  not  stand  on   the  same  basis  aa  bis  defenoa , 
to    the    suit    for    restitution,      I    am    not    satiafie 
that  a    case   of    legal    cruelty   within   the   c^se* 
Oldroyd  y.  Ohiroyd  and  Bu»ieU  v.   lintitH  had  been 
made  oat,  although  it   might  possibly  be  that   the 
wife  might  have  uttered  certain  threats.    The  petition 
for  restitution  of  conjugal  rights  must   therefore  be 
dismissed,    and    the    husband's    cross-prayer    for    • 
judicial  separation  refused. 

Solicitor  for  the  petitioner,  L.  E,  Townrm^ 

Solicitors  for  the  respondent,  Smith  &  Hudion. 


Dee.  7,  8jj 
April  7i 


dTourt  of  9p)iral. 

From  Chan,  Div.  -j 

(Vaughan  Williams,  Stirling,  and  » 

Cozeoa-Haidy,  L.JJ.)  t 

Attobwey-Genkbal  v.  Odell.  (a.) 

Lund  transfer — Mortgage  or  chary  ^  RfgMnttion — 
RtijitUrtd  proprietor  —  Fraud  —  Furgid  traru/tr  — 
Htclijivitityn  of  register — Indemnity ^lu^uranet  fuod. 
— Requeit  to  register^  Implied  umrranltf  of  U'Uc^i 
Lois  by  rectification— Lnmi  Transfer  AH,  1875  (38  M 
39  Vkt.  c.  67)— Land  Traoiftr  Act,  1897  (GO  .*  6ll 
rid.  6.  63),  ».  7. 

A  trarufcree  of  a  charge  on  registered  land  in  MU 
took  his  transfer  to  the  Land  R'ljiitry  for  regittratit 
and    vjai    accordingly  registered  at  propri'ior  of  i 
charge.     It  ii)ita  aftenaarda  disconertd  that  the  tr^ntftt 
ittM  forgid  by  the  salicitttr  of  the  original  proprietor,! 
The  original  proprietor  obtaitied  <in  order  for  rtetilivi-' 
(ion  of  the  register.      The   transferee  applied    to 
regitirar  for  indemnity  under  sect  ion  7  of  thr  I* 
Transfer  Att,  1897,  and  the  registrar  made  an  aiaard  i 
hit  favour,  mhkh  xtiat  cunfinnfd  by  Kekewicb,  JT. 

Held,  on  appeal,  that  as  the  transferee  had  no  iratu/tl 
from  some  person  previously  on  the  register,  and  had  net^ 
theirefore,  in  that  scute  relied  on  the  register,  h«  he 
suffered  no  toss  bg  rectifiattion,  and  was  not  enticed 
any  indemnity  andfr  section  7. 

Per  Stirling,  L.J.— TAe  registrar  under  the  Lan 
Transfer  Acts  has  a  etntutory  duty  of  a  miniskf^ 
character  to  register  transfers  of  registered  chariftt  i 
rtgisttred  land,  ami  on  the  demand  of  the  trantfin* 
issue  to  him  a  certificate  of  proprietorship.  It  it  a  brea 
of  duty  tiiid  a  wrong  to  the  existing  registered  propriei 
to  remove  his  name  and  rtyiiter  the  charge  in  (he  no 
nf  the  lujiposc'l  trans/eree  if  the  latter  hat,  in  /act, 
title  to  rei[itire  the  registrar  to  do  so.  And  an  att  of  t 
registrar  when  called  upon  to  exercia  hit  drntt/  on 
reguett,  direction,  and  demind  of  another,  lohieh 
apparency  legal,  but  it,  in  fact,  illegal  and  a  breach  o/^ 
duty,  is  contemplated  by  the  Act  of  1897  aa  giving  rise 
it)  rights  of  indemnity  against  the  Crotcn,  On  the  prin- 
cipltshnd  down  in  Shetiield  Coqioration  v.  Barclay,  I 
hi  W.  R.  49,  there  ought  to  be  implied  a  contract  I'y  ut'ifi 
person  applying  for  re'jietration  to  keeji  the  Vrotom 
indemnijitd  against  any  liability  tehich  m'ty  rteult  from* 
the  exercise  by  the  registrar  of  the  tappoted  duty  to 

(a.)  Eepotted  by  J.  I,  Six&uifa,  Esq.,  Bttrriater> 
at  -Law. 
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regitter  the  itutrument  presented  to  him.  AUo  a  person 
who  brings  a  transfer  to  a  registering  authority  and 
requests  him  to  register  it,  not  only  affirms  it  to  be  genuine 
but  toarrants  it  to  be  so. 

Decision  o/Kekewioh,  J.  (53  W.  B.  641),  reversed. 

Tbia  -was  an  ikppeal  agamst  the  deoision  of  Eeke- 
wioh,  J.  (reported  53  W.  U.  541).  The  case  raised  an 
important  qaestion  upon  the  constmotion  of  the  Land 
Transfer  Act,  1897,  8.  7,  which  gives  a  right  of 
indemnity  in  certain  casea  of  fraud  or  mistake  in  the 
registration  of  titles. 

On  the  7th  of  December,  1901,  Mrs.  Connell  was 
restored  as  proprietor  of  a  charge  on  some  property 
at  Netting  Hill,  which  was  on  the  register  for  £350, 
bat  was  subsequently  reduced  to  £300. 

In  February,  1903,  Mrs.  Connell's  solicitor,  Alex- 
ander Thompson,  entered  into  negotiations  with  Mr. 
Odell  for  the  transfer  to  him  of  this  charge.  Mr. 
Odell,  after  investigatiog  the  title,  agreed  to  take  a 
transfer. 

On  the  23rd  of  February  Odell  paid  £300  to 
Thompson  in  porjuance  of  a  written  authority  pur- 
porting; to  be  signed  by  Mrs.  Connell,  and  received  in 
exchange  an  instrument  of  transfer,  also  purporting 
to  be  signed  by  Mrs.  Connell,  and  the  transfer  was 
registered  in  due  course.  The  authority  aud  the 
transfer  were  not,  in  fact,  signed  by  Mrs.  Connell, 
but  her  name  was  forged  by  Thompson,  who  was 
subsequently  convicted  of  the  forgery.  As  soon  as 
Mrs.  Connell  discovered  the  fraud  she  applied  to 
the  court  for  rectification  of  the  register,  and  by  an 
order  made  by  Eekewich,  J.,  on  the  25th  of  June, 
1904,  the  register  was  ordered  to  be  rectified  by  remov- 
ing Mr.  Odell's  name  therefrom,  and  restoring  that  of 
Mrs.  Connell  as  proprietor  of  the  charge,  and  the 
register  was  rectified  accordingly.  In  these  circum- 
stances, Mr.  Odell  applied  to  the  registrar,  under 
sub-section  5  of  section  7  of  the  Land  Transfer  Act, 
1897,  to  determine  whether  he  was  entitled  to  an 
indemnity  under  that  section.  The  registrar,  being 
of  opinion  that  Mr.  Odell  had  suffered  loss  by  the 
rectification,  and  that  he  was  not  aware  of  the  fraud, 
and  had,  in  fact,  exerdsed  reasonable  care  in  the 
transaction,  held  that  he  was  entitled  to  indemnity 
and  awarded  him  the  sum  of  £369  17s.  4d.,  to  be 
paid  oat  of  the  insurance  fund  established  in  that 
behalf  by  section  21  of  the  Land  Transfer  Act,  1897. 

The  Treasury  and  the  trustees  of  the  insurance 
fund  appealed  from  this  decision. 

On  behalf  of  the  respondent,  Mr,  Odell,  it  was 
objected  that  the  appellants  had  no  locus  standi,  and 
that  upon  the  true  construction  of  sub-seotion  5  of 
section  7  the  sole  right  of  appeal  was  in  the  applicant 
for  indemnity,  but  the  court  overruled  tLis  objection, 
and  the  case  was  then  heard  upon  its  merits. 

The  qaestion  depended  primarily  anon  the  con- 
struction of  the  first  four  sub-sections  of  section  7  of 
the  Act  of  1897,  and  especially  upon  the  construction 
of  sub-section  4,  which  provides  that  where  the 
register  is  rectified  under  the  principal  Act  by  reason 
of  fraud  or  mistake  which  has  occnired  in  a  registered 
disposition  for  valuable  consideration,  and  wUch  the 
grantee  was  not  aware  of  and  conld  not  by  the 
exercise  of  reasonable  care  have  discover- d,  the 
person  suffering  loss  by  the  rectification  shall  likewise 
be  entitled  to  indemnity  under  this  section. 

Eekewich,  J.,  held  that  the  case  fell  within  the 
statute. 

The  Treasury  appealed. 

The  Land  Transfer  Act,  1875  (38  &  39  Yict.  c.  87), 
8.  7 :  ■*  The  first  registration  of  any  person  as  pro- 
prietor of  freehold  luid  (in  this  Act  referred  to  as  first 
Kgistered  proprietor)  with  an  absolute  title  shall  vest 
in  th«  person  so  registered  an  estate  in  fee  simple  in 


such  land,  together  with  all  rights,  privileges,  and 
appurtenances  belonging  or  appurtenant  thereto, 
sabjeot  as  follows  :  (I)  To  the  incumbrances,  if  any, 
entered  rn  the  register;  and  (2)  unless,  under  the 
provisions  of  this  Act,  the  contoary  is  expressed  en 
the  register,  to  such  liabilities,  rights,  and  interests, 
if  any,  as  are  by  this  Act  declared  not  to  be  in- 
cumbrances ;  and  (3)  where  such  first  proprietor  is  not 
entitled  for  his  own  benefit  to  the  land  registered  as 
between  himself  and  any  persons  claiming  under  him, 
to  any  tmregistered  estates,  rights,  interests,  or 
equities  to  which  such  persons  may  be  entitled,  but 
free  from  all  other  estates  and  interests  whatsoever, 
including  estates  and  interests  of  her  Majesty,  her 
heirs  and  successors." 

Section  8  :  "  The  registration  of  any  person  as  first 
registered  proprietor  of  freehold  land  with  a  possessory 
tiue  only  shall  not  affect  or  prejudice  the  enforcement 
of  any  estate,  right,  or  interest  adverse  to  or  in 
der- gation  of  the  title  of  such  first  registered  pro- 
prietor, and  subsisting  or  capable  of  arising  at  the 
time  of  registration  of  such  proprietor ;  but,  save  as 
aforesaid,  shall  have  the  same  effect  as  registration 
of  a  person  with  an  absolute  title." 

Section  22  :  "  Every  registered  proprietor  of  any 
freehold  or  leasehold  land  may  in  the  presciibeid 
manufr  charge  such  land  with  the  payment  at  an 
appointed  time  of  any  principal  sum  of  money  either 
with  or  without  interest,  and  with  or  without  a  power 
of  sale  to  be  exercised  at  or  after  a  time  appointed. 
The  charge  shall  be  completed  b^  the  registrar 
entering  on  the  register  the  person  m  whose  favour 
the  charge  is  made  as  the  proprietor  of  such  charge, 
and  the  particulars  of  the  charge  and  of  the  power 
of  sale,  if  any ;  the  registrar  shall  also,  if  required, 
deliver  to  the  proprietor  of  the  charge  a  certificate  of 
charge  in  the  prescribed  form," 

Sec  ion  29 :  "  Every  registered  proprietor  of  free- 
hold land  may,  in  the  prescribed  manner,  transfer  such 
land  or  any  part  thereof.  The  transfer  shall  be 
completed  by  the  registrar  entering  on  the  register 
the  transferee  as  proprietor  of  the  land  transferred, 
but  until  such  entry  is  made  the  transferor  shall  be 
deemed  to  remain  proprietor  of  the  land.  Upon 
completion  of  the  registration  of  the  transferee  the 
registrar  shall,  if  required,  deliver  to  him  a  land 
certificate  in  the  prescribed  form;  he  shall  also,  in 
cases  where  part  only  of  the  land  is  transferred,  if 
required,  deliver  to  the  transferor  a  land  certificate 
containing  a  description  of  the  land  retained  by  him," 

Section  30  :  "A  transfer  for  valuable  consideration 
of  freehold  land  registered  with  an  absolute  title  shall, 
when  registered,  confer  ou  the  transferee  an  estate  in 
fee  simple  in  the  land  transferred,  together  with  all 
rights,  privileges,  and  appurtenances  belonging  or 
appurtenant  thereto,  subject  as  follows:  (1)  To  the 
iooumbrances,  if  any,  entered  on  the  register;  and 
(2)  unless  the  contrary  is  expressed  on  the  register, 
to  such  liabilities,  rights,  and  interests,  if  any,  as  are 
by  this  Aot  declared  not  to  be  incumbrances,  bat  free 
from  all  other  estates  and  interests  whatsoever,  in- 
cluding estates  and  interests  of  her  Majesty,  her 
heirs  and  successors." 

Section  40:  "The  rej^tered  proprietor  of  aay 
charge  may,  in  the  prescribed  manner,  transfer  such 
charge  to  another  person  as  proprietor.  The  transfer 
shall  be  completed  by  the  registrar  entering  on  the 
reg^ter  the  transferee  as  proprietor  of  the  charge 
transferred;  the  registrar  shul  also,  if  required, 
deliver  to  the  transferee  a  fresh  certificate  of  charge, 
but  the  transferor  shall  be  deemed  to  remain  proprietor 
of  such  charge  until  the  name  of  the  transferee  is 
entered  on  the  register  in  respect  thereof." 

[The  Land  Transfer  Act,  1807  (60  &  61  Yiot.  o.  65), 
^contains,  in  Schedule  I.,  the  following  "  minor  amend- 
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ment"  to  the  above  seotion  40:  "A  registered 
trantferee  for  value  of  a  charge,  and  bis  sucuessora  in 
title,  shall  not  be  affected  by  any  irregnWity  or 
invalidity  in  the  OTigioal  charge  itaelf,  of  which  the 
transferee  was  not  avrore  when  it  was  transferred  to 
him."] 

Section -19 :  "The  registered  proprietor  alone  shall 
be  entiTled  to  transfer  or  charge  registered  land  bf  :i 
registere'l  disposition ;  but,  subject  to  the  mainten> 
ance  of  the  estate  and  right  of  such  proprietor,  any 
perioo,  whether  the  registered  proprietor  or  not  of 
any  registered  land,  having  a  suJticieDt  eitate  or 
interest  in  such  land,  may  create  estates,  rights, 
interests,  and  equities  iu  the  saore  manner  as  he  might 
do  if  the  land  were  not  registered ;  and  any  person 
entitled  to  or  interested  in  any  unregistered  estates, 
rights,  interests,  or  equities  in  registered  land  may 
protect  the  same  from  being  impaired  by  any  act  of 
the  registered  proprietor  by  entering  on  the  register 
Buoh  notices,  cautions,  inhibitions,  or  other  restrictions 
tki  are  in  this  Aut  in  that  behalf  mentioued. 
The  registered  proprietor  alone  shall  be  entitled 
to  transfer  a  registered  charge  by  a  registered  dis- 
position ;  but,  subject  to  tbe  maiutenauce  of  the  right 
of  such  proprietor,  unregistered  interests  in  a  regis- 
tered charge  may  be  created  in  the  same  manner  and 
with  thu  same  incidents,  so  far  as  the  difference  of 
the  sahjeot-matter  admits,  in  and  with  which  un- 
registered estites  and  interests  imy  be  cteii'ed  in 
registered  laud." 

[The  Land  Transfer  Act,  1897,  contains  in  Sjhelule 
I.  the  following  "  minor  amendment "  to  the  above 
■ecstion  49  :  "  Tbis  section  includes  power  to  sever  the 
mines  and  minerals  frooi  the  surface."] 

Section  95  :  "  Siibjept  to  any  estntes  or  rights 
acquired  by  registration  in  [mrauauce  of  thii  Act, 
where  any  court  of  competent  jurisdiction  has 
decided  that  any  person  is  entitle  1  to  any  estate, 
right,  or  interest  in  or  to  any  registered  laud  or 
charge,  and  as  a  consequence  of  such  decision  such 
court  is  of  opinion  that  a  rectification  of  the  register 
is  required,  such  court  may  make  ao  order  directing 
the  register  to  be  rectified  in  such  manner  as  it  thinks 
just." 

Section  96:  "Subject  to  any  estates  or  rights 
acquired  by  registralinn  in  pursuance  of  this  Act,  if 
any  person  is  aggrieved  by  any  entry  mad<t  or  by  the 
omissiou  of  any  entry  from  the  register  under  this 
Act,  or  if  default  is  made,  or  unnecessary  delay  takes 
place  in  making  any  entry  in  the  register,  any  person 
aggiieved  by  such  entry,  omission,  default,  or  de)«y 
way  apply  to  the  court  in  the  prescribed  manner  for 
an  order  that  the  register  may  be  rectified,  and  the 
court  may  either  refuse  such  application  with  or 
without  costs,  to  be  paid  by  the  applicant,  or  it  may, 
if  satisfied  of  the  justice  of  the  esse,  make  an  order 
for  the  rectification  of  the  register," 

Section  97  :  "  The  registrar  shall  obey  the  order  of 
any  competent  court  in  relation  to  any  registered 
land  on  being  served  with  snch  order  or  an  official 
oopy  thereof." 

Section  98  :  "  Subject  to  the  provisions  in  this  Act 
contained  with  respect  to  registered  dispositioos  for 
valuable  consideration,  any  dspusition  of  land  or  of 
a  charge  on  laud  whiah  if  unregistered  would  be 
fraudulent  and  void,  shall,  notwithstanding  registra- 
tion, bo  fraudulent  and  void  in  like  manner." 

The  Land  Transfer  Act,  1897,  s.  7:  "(1)  Whtre 
any  error  or  omission  is  made  in  the  register,  or  wbsre 
any  entry  in  the  register  is  made  or  procured  by  or 
in  pursuance  of  fraud  or  mistake,  and  the  error, 
omission,  or  entry  is  not  capable  of  rectification  under 
the  principal  Act,  any  person  suffering  loss  thereby 
shall  be  entitled  to  be  indemoifl-d  in  the  manner  iu 
this  Act  provided.     (2)  Provided  that  where*  regia- 


tered  disposition  would  if  unregistered  be  abaolotdj 
void,  or  where  the  ejTect  of  such  error,  omiasiao,  or 
entry  would  be  to  deprive  a  person  of  land  of  wbioli 
he  is  in  possession,  or  in  reodpt  of  the  rents  and  pro- 
fits, the  reguter  shall  be  rectified  and  the  penon 
suffering  loss  by  the  rectification  shall  be  enMUed  to 
the  indemnity.  (3)  A  person  shaU  not  be  entitled  to 
indemnity  for  any  loss  where  he  has  cunsed  or  sub- 
stantiaUy  contributed  to  the  loss  by  bis  act,  nt^lect, 
or  default,  and  the  oiuission  to  register  a  snfficiADt 
oaution,  notice,  iubtbition.  or  other  restriction  to 
protect  a  mortg-ige  by  deposit  or  other  equitable 
interest,  or  any  estate  or  interest  created  under 
section  40  of  Uie  principal  Act,  shall  be  deeme^i 
neglect  within  the  meaning  of  this  sub<sectioiu 
(4)  Where  the  register  is  rectified  under  the  principal 
Aot  by  reftfon  of  fraud  or  mistufee  which  has  occurred 
in  a  registered  disposition  for  valuable  consideration, 
and  which  the  grantee  was  not  aware  of  and  eoold 
nnt  by  the  exercise  of  reasonable  care  have  dis- 
covered, the  person  suffering  loss  by  the  rectifioatiora 
shall  likewi'ie  be  entitled  to  indemnity  under  thii 
section.  (5)  The  registrar  may,  if  the  applicant 
desires  it,  and  subject  to  an  appeal  to  the  court, 
determine  whethc-r  a  right  to  indemnity  has  ariteo 
under  this  section,  and,  if  so,  award  tndemutty.  In  the 
event  of  an  appeal  to  the  court,  the  appUcaut  shall 
not  be  required  to  pay  any  costs  except  his  own,  evwi 
if  unsuccessful,  unless  the  court  shall  consider  that 
the  appeal  is  unreasonable,  (0)  Where  indemnity  is 
paid  for  a  lois,  the  registrar,  on  behalf  of  the  Crown, 
shall  be  entitled  to  recover  the  amount  paid  from  any 
person  who  bai  cauned  or  substantially  oontributed 
to  tha  loss  by  his  act,  neglect,  or  default." 

Saotion  21 :  "  (1)  For  the  purpose  of  providing 
indemnity  payable  undt'r  this  Act,  there  shall  be 
established  an  insuranoe  fund  to  be  raised  by  setting 
apart  at  the  end  of  each  iinaucial  year  such  portioa  iS 
the  receipts  from  fees  taken  in  the  land  registry  as 
the  Lord  Chancellor  and  the  Treasury  shall  by  order 
determine,  (2)  The  insurance  fund  shall  be  iuveet«d 
in  such  names  and  manner  as  the  Treasury  from  time 
to  time  direct.  (3)  If  the  insurance  fund  is  at  any 
time  instifiicient  to  pay  indenuiity  for  any  loss 
chargeable  thereon,  the  deficiency  shall  be  abarged  on 
and  paid  out  of  the  Consolidated  Fund  of  the  t7ait»d 
Kingdom,  or  the  growing  produce  thereof ;  bat  any 
sum  80  paid  out  of  the  Consolidated  Fund,  or  the 
growing  produce  thereof,  shall  be  repaid  out  of  the 
mocey  subsequently  stat.ding  to  the  credit  of  th« 
insurance  fund." 

Sir  R.  B.  Finlaif,  A.O.,  and  il.  J.  Park«r,  for  th* 
appellants,  in  addition  to  the  arguments  used  by  theai 
in  the  court  below,  contended  that  the  decisiou  of  th« 
House  of  Lords  iu  Shfffittd  Ci'rpornUon  v.  Bartlaf, 
ttitU,  at  p.  49,  [19i)j]  A.  C.  392,  was  ap^Iioahto  to  Uw 
present  case. 

P,  0.  Litwrtnee,  K.O.,  and  Bitdtn  FalUr,  for  Um 
respondent. 

H.  J.  Parker  replied. 

Cur.  adv.  viitt. 

Vauohan  WiLLiAaiB,  L.J. —It  has  been  urged  in 
this  case  that  the  decision  of  the  Hoase  of  Lords 
in  the  case  of  Shtj^fld  Corporuiiun  v.  Itarcfag,  and 
in  particular  the  opinion  of  Lord  Davey  iu  that  oaw, 
are  applicable  in  the  present  case.  In  other  word*,  it 
is  argued  that  in  the  case  of  an  application  to  reeirter 
a  transfer  under  the  Land  Transfer  Aott,  187&,  1897, 
by  the  registered  proprietor  of  a  chtrgo  to  anothw 
person  as  proprietor  there  is  implied  by  law  a  oontiaot, 
by  the  person  making  the  application  to  regiisttr,  to 
keep  indemnified  the  person  having  the  dntr  to 
register  against  any  liability  which  may  renlt  frooi 
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the  exeroiae  of  the  dat^  to  register,  amd  that  the 
person  reqaesting,  directing,  or  demanding  registra- 
tion -will  be  liable  to  the  obligations  of  saoh  implied 
oontract  notwithstanding  the  fact  that  he  was  not 
aware  of  any  invalidity  in  his  title  to  make  saoh 
request,  and  could  not  with  reasonable  diligence 
have  dijcovered  it.  I  do  not  think  that  it  was 
argued  that  this  implied  covenant  would  arise 
in  every  case  of  a  person  applying  for  regis- 
tration  nnder  the  Land  Transfer  Acts ;  for 
instance,  I  do  not  think  that  it  was  argued  that 
suoh  an  implied  contract  to  indemnify  would  arise 
in  the  case  of  an  application  for  registration  of  any 
person  as  proprietor  of  freehold  land  with  an  absolute 
title,  which  registriition,  bv  the  tonus  of  section  7  of 
the  Act  of  1875,  vests  in  the  person  so  registered  an 
estate  in  fee  simple  in  such  land,  and  is  the  act  of  the 
reg'strar  acting  to  some  exteot  in  a  judicial  capacity, 
hearing  objections  and  determining  them,  subject  to 
an  appeal  to  the  court.  It  seems  to  me,  therefore, 
that  before  the  court  can  come  to  the  conclusion  that 
the  principle  declared  by  the  decision  in  the  House  of 
liOrds  in  Sheffield  Corporation  v.  Barclay  applies  to 
a  person  applying  to  register  and  registering  a 
transfer  by  tiie  registered  proprietor  of  a  charge  on 
land,  the  court  must  examine  carefnlly  what  are  the 
provisions  of  the  Land  Transfer  Acts,  1875,  1897, 
generally,  and  in  particular  in  regard  to  the  transfer 
of  such  charges.  In  my  opinion,  however,  it  is  not 
necessary  to  decide  this  question  in  the  present  case, 
and  for  this  reason— that  either  the  plaintiff  is  or  he 
is  not  eotitled  to  the  statutory  indemnity  under  the 
Land  Transfer  Act,  1897.  If  he  is  so  entitled,  this 
is  wholly  inconsistent  with  the  application  of  the 
principle  of  SheJUld  Cor^alion  v.  Barclay.  If 
he  is  not  so  entitied,  this  appeal  must  succeed, 
whet^her  or  not  the  principle  of  Sheffield  Corpora- 
tion ▼.  Barclay  apphes  to  applications  to  register 
nndar  the  Land  Transfer  Acts.  No  question  is  raised 
on  this  appeal  as  to  any  obligation  on  the  applicant 
to  indemnify  the  registzar. 

I  will  proceed,  therefore,  to  examine  those  Acts. 
It  is  to  be  remembered  that  the  object  of  the  Land 
Transfer  Acts,  as  the  preamble  states,  is  to  make 
proTision  for  the  simplification  of  the  title  to 
land,  and  for  facilitating  the  transfer  of  land  in 
England  by  means  of  registration.  I  will  now 
examine  what  are  the  provisions  of  the  Act 
of  1875.  Part  I.  deals  with  the  entry  of  land 
on  register  of  titie.  Section  6  deals  with  the 
application  for  registration  with  an  absolute 
title,  or  with  a  possessory  titls  only;  section  6 
with  the  evidence  of  titie  required  on  application. 
Section  7  provides  that  the  first  registration  of  any 
person  as  proprietor  of  freehold  land  with  an  absolute 
title  shall  vest  in  the  person  so  registered  an  estate  in 
fee  simple  in  such  land.  Section  8  provides  that  the 
registration  of  any  person  as  first  registered  pro- 
prietor of  freehold  land  with  a  possessory  title  only 
shall  not  affect  or  prejudice  the  enforcement  of  any 
estate,  right,  or  intwest  adverse  to  or  in  derogation  of 
the  title  of  such  first  restored  proprietor  and  sub- 
sisting  or  capable  of  arismg  at  the  time  of  the  regis- 
tration of  such  proprietor,  but  save  as  aforesaid  shall 
have  the  same  effect  as  registration  of  a  person  with 
an  absolute  tiUe.  It  wonld  appear,  therefore,  that, 
subject  to  the  provisionB  for  reot^cation,  registration 
as  proprietor  of  freehold  land  with  an  absolute  titie 
is  not  liable  to  be  afiieoted  by  the  enforcement  of  any 
estate,  right,  or  interest  adverse  to  or  in  degrogation  of 
such  titie.  Section  10  provides  for  the  d^very  to  the 
registered  proprietor  of  a  certificate  called  a  land 
certificate,  which  certificate,  I  think,  is  rightiy  stated 
in  the  note  on  p.  151  of  Bridcdale  and  Sb^don's  Land 
Jtaastet  Act  (&d  ed.)  for  almost  all  purposes  to  take 


the  place  of  title-deeds.  Then  follow  the  sections 
deabng  with  registration  of  leasehold  land,  and  in 
this  case  also  the  registration  as  first  reg^tered  pro- 
prietor, with  a  declaration  that  the  lessor  had  an 
absolute  titie  to  grant  the  lease  under  which  the  land 
is  held,  is  to  be  deemed  to  vest  in  such  person  the 
possession  of  the  land  for  all  the  leasehold  estate 
therdn  described.  Section  17  deals  with  the  regula- 
tions as  to  the  examination  of  title  by  the  registrar 
in  the  case  of  freehold  and  leasehold  land,  and  sub- 
section 1  provides  for  prescribed  notices  giving  persons 
an  opportunity  to  come  in  and  object,  and  sub-section 
2  provides  that  the  registrar  shall  have  jurisdiction 
to  hear  and  determine  any  such  objections,  subject  to 
an  appeal  to  the  court.  The  registrar  in  this  case 
would  seem  to  be  exercising  a  judicial  function. 
Part  n.  deals  with  registered  dealings  with  registered 
land,  and  provides  for  the  creation  of  charges  by 
every  registered  proprietor  of  freehold  or  leasehold 
land,  and  the  delivery  of  a  certificate  of  charge.  And 
the  remainder  of  the  sections  under  this  head  deal 
with  the  covenants  to  be  implied  upon  the  reg^istra- 
tion  of  such  mortgage  or  charge  and  other  matters 
as  to  the  entry  on  tite  land  by  the  registered  pro- 
prietor of  a  registered  charge,,  his  power  of  sale, 
priori^,  and  discharge  of  registered  charges.  Section 
29  de^  with  the  transfer  of  freehold  hmd  by  regis- 
tered proprietors  of  such  land  and  for  delivery  to  the 
transferee  of  a  land  certificate.  Section  30  provides  that 
a  transfer  for  valuable  consideration  of  neehold  land 
registered  with  an  absolute  titie  shall,  when  registered, 
confer  upon  the  transferee  an  estate  in  fee  simple 
in  the  land  transferred  free  from  all  other  estates  or 
interests  whatsoever,  indnding  estates  and  interests  of 
her  Majesty.  Under  the  heading  "Transfer  of  leasehold 
land  "  one  finds,  mtttcUU  mwtandit,  similar  provisions 
with  regard  to  transfers  of  leasehold  land  in  tiie  case 
of  transfer  for  valuable  consideration  of  leasehold 
land  with  a  declaration  of  absolute  titie  of  lessor. 
It  seems  to  me  difficult,  in  the  case  of  the  application 
by  a  person  for  registration  resulting  in  his  re^stration 
as  first  registered  proprietor  of  freehold  hmd  or  of 
leasehold  land  with  a  declaration  of  the  absolute  tiUe 
of  the  lessor,  to  raise  the  implied  covenant  to 
indemnify  the  registrar  such  as  that  referred  to  in  the 
decision  of  the  House  of  Lords  in  Sheffield  Corporation 
V.  Barclay,  in  case  the  registered  proprietor  shall  turn 
out  not  to  have  a  good  titie.  So  far  as  the  titie  of  the 
first  registered  proprietor  is  concerned,  the  words  as 
to  the  conferring  on  the  transferee  in  the  one  case  an 
estate  in  fee  simple,  and  in  the  other  case  the  words 
as  to  vesting  in  the  transferee  the  possession,  do  not 
seem  to  be  reooncileable  with  the  raising  of  such 
implied  covenant  of  indemnity.  I  will  now  deal  with 
seotiou  40,  whioh  deals  with  the  transfer  of  charges.  It 
provides  that  the  registered  proprietor  of  any  charge 
may  in  the  prescribed  manner  transfer  suoh  oharee 
to  another  person  as  proprietor.  The  transfer  shall  be 
completed  by  the  registrar  entering  on  the  register 
the  transferee  as  proprietor  of  the  charge  transferred. 
The  registrar  shall  also,  if  required,  deliver  to 
the  transferee  a  fresh  certificate  of  charge,  but  the 
transferor  shall  be  deemed  to  remain  proprietor  of 
such  charge  until  the  name  of  the  transferee  is 
entered  on  the  register  in  respect  thereof.  In 
Schedule  I.,  s.  40,  it  is  provided  that  a  registered 
transferee  for  value  shall  not  be  affected  by  any 
irregularity  or  invalidity  in  the  original  charge  itself 
of  which  the  transferee  was  not  aware  when  it  was 
transferred  to  him.  This  schedule  is  the  schedule  of 
minor  amendments  which  derives  its  leg^lative  force 
from  section  18  of  the  Act  of  1897.  I  will  now  deal 
with  the  Act  of  1897,  and  in  particular  with  tiie 
indemnity  section  7  and  its  relation  to  the  facts  of 
the  present  case.    In  construing  section  7  it  is  to  be 
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remembered  that  the  Act  of  1876,  br,  95  and  96, 
■which  provided  for  rectification,  made  no  provision 
for  indemnity,  whereas  geiition  7  of  the  Act  of  1897 
not  only  makes  provision  for  indemnity,  but  sseme  by 
Bub-seotion  2  to  extend  the  area  of  rectification. 
Section  7  of  the  Act  of  1897  begins  thua  with  Bub- 
seotion  1 ;  [His  lordship  read  the  aah-section,  and 
continued :]  This  »ub-  section  has  no  application  to 
the  present  Cise,  because  the  entry  of  ihe  name  of 
Mr.  Odell  is  capable  of  rectification.  Sub-seotiou  2 
of  section  7  provides  :  [His  lordship  road  the  svib- 
lection,  and  continued :]  This  stib-aection  seems  to 
extend  the  area  of  reotificatif.n,  for  it  provides  for 
rectification  in  ciisea  ■where  the  t'ffect  ■would  be  to 
destroy  eatiites  or  righti  acquired  by  registration 
iioder  this  Aot.  The  sub-eection  appears  only  to  apply 
to  land,  but  this  is  not  very  clear.  Sub- section  a  of 
section  7  excludes  from  indemnity  a  person  who  has 
contributed  to  any  loss  by  his  act,  neglect,  or  default. 
In  this  case  the  facts  found  prevent  this  part  of  the 
■ub-section  from  applying  io  Mr.  Odell.  The  latter 
part  of  this  sub-section  deals  ■with  omissions  to 
register.  It  runs  thus  ;  [His  loi'dship  read  the  sub- 
section, and  continuf  d :]  It  is  under  this  sub-  section, 
it  at  aU,  that  Mr.  Odell  can  claim  indemnity  for  loss 
Buffered  by  him  froni  the  rectification  of  the  register 
by  the  erasure  of  liis  name  as  registered  proprietor  of 
this  charge.  These  words  ore  undoubtedly  capable  of 
a  construction  'wide  enough  to  support  Mr.  Odell's 
claim  to  indemnity  on  the  ground  that  he  has  suffered 
loss  by  the  rectification  of  the  register  necessitated  by 
reason  of  the  fraud  and  forgery  of  the  name  of  Ihe 
registerfld  proprietor  of  the  charge,  hut  on  its  true 
construction  I  do  not  think  that  this  sub-section 
entitles  Mr.  Odell  to  indemnity.  It  is  true  that  the 
register  has  been  rectified  by  reason  of  fraud  which 
has  occurred  in  a  registered  disposition  for  valuable 
consideration,  but  in  my  judgment  the  whole  scheme 
of  the  Acta  is  to  afford  facilities  and  give  security  in 
the  transfer  of  land  and  in  the  creation  and  transfer 
of  incumbrances  thereon  to  those  -who  have  acquired 
estates  or  right?  by  registration,  or  to  those  who  have 
for  valuable  consideration  become  transferees  from 
registered  proprietors  of  land  or  charges.  I  cannot. 
having  regard  to  the  decision  of  this  court  and  the 
observiitions  of  Cozens -Hardy,  L.J.,  speak  in  rrlation 
to  this  Act  of  legal  estates  as  passing  by  reason 
of  registration,  but  merely  of  overriding  rights;  but, 
■using  the  word*  "  estatet  and  rights  "  [which  are  tho 
■woiSa  used  in  the  ^3th  section  of  the  Act  of  1675}  in 
the  lemM  of  overrrdmg  rights,  I  think  that  Mr.  Odell 
hat  no  claim  to  indemnity  under  this  clause.  His 
name  as  registered  proprietor  of  the  charge  has  not 
been  put  on  the  register  after  any  jadiciil  investiga- 
tion, such  as  that  which  takes  place  before  the  regis- 
tration of  a  pert  on  as  first  registered  proprie'tor  of 
freehold  land  with  absolute  title  or  a  qualified  title 
(see  sections  7,  8,  9  of  the  Act  of  1875),  or  the  regis- 
tration of  the  first  registered  proprietor  of  leasehold 
land  with  a  declaration  of  title  of  lessor  to  grant  the 
lease:  gee  section  13  of  tho  Act  of  IHTS,  and  rule  ■16 
of  the  rales  of  189.S,  Tho  act  of  the  registrar  in 
putting  the  name  of  a  transferee  of  a  charge  on  the 
register  is  a  mere  ministerial  act  in  the  petformsnce 
of  a  ministerial  duty.  It  confers  on  the  transfrree  no 
estate  or  right  which  he  had  not  before  registrat-on. 
The  utmost  which  it  confers  on  him  is  tho  capacity  to 
transfer  to  a  purchaser  for  valuable  consideration 
unaware  of  any  irregularity  in  the  transaction.  But 
it  may  be  said  that  Mr,  Odell  by  the  rectification  of 
the  r^Kister  has  lost  this  capacity  to  transfer,  because 
until  uie  rectifioation  by  the  erasure  of  his  name  from 
the  register  he  could  have  given  a  good  title  to  a 
trancferee  of  the  charge  for  vsluable  consideration, 
snd  that  by  the  erasure  he  has  loit  this,  but  I  do  not 


think  that  it  is  by  the  erasure  that  he  haa  lost  thi* 

capacity;  he  could  not,  in  my  judgment,  have  exer- 
cieed  this  power  given  to  bim  by  tKe  ministerial,  not 
the  judicial,  act  of  the  registrar  after  notice  of  the  fact 
of  the  forgery,  and  I  think  that  ho  could  be  reatrained 
by  injunction  from  so  doing.  There  is  one  more  tnggw- 
tion  with  which  I  ha-ve  to  deal — that  is,  that  tho  worda 
of  amendment  40  in  the  first  schedule  to  the  Laad 
Transfer  Act  of  1897,  which  is  an  amendment  of 
section  40  of  the  principni  Aot,  properly  construed, 
affect  the  title  of  registered  transferees  of  a  charM 
■with  any  irregularity  or  invalidity  in  respect  of  titM, 
unless  such  irregularity  or  invalidity  is  to  be  found  in 
the  original  charge  itself.  But  I  do  not  agree  in  tliia 
construction.  It  is  to  be  observed  that  in  the  case  of 
charges  tho  object  of  the  Act  is  to  prot«ct  those  who 
take  a  charge  in  reliance  on  the  Act  snd  (oUowiog 
the  stfps  prescribed  by  the  Act.  Now  it  it  plain  that 
tlie  original  charge,  if  it  is  invalid  by  reason  of  forgiory 
or  otherwise,  has  not  boea  made  good  by  being  plaoed 
on  the  register  ;  there  is  no  judicial  act  such  as  thara 
is  on  the  lirBt  registration  of  ritle  to  freehold  or  leate- 
hold  land,  and  the  result  is  that  the  original  oharge 
on  which  the  whole  succession  of  transfers  is  based  Is 
itself  invalid,  and  I  am  inclined  to  think  that  thia 
accounts  for  and  is  the  reason  of  the  amendment  in 
queatiou  in  the  first  schedule  of  the  Act  of  1897.  I 
think  that  Mr.  Odell  is  not  entitled  to  indemnity,  and 
that  this  appeal  must  be  allowed. 

Stibltno,  L.J.,  stated  the  facts,  and   continne<l ; 
In  support  of  this  appeal  two  main  grounds  were 
urged — (1)  that  the  application  of  OdelL  was  precluded 
by  the  d<^oision  of  the  House  of  Lords  on  the  3rd  of 
July,  190.1  {a  date  subsequent  to  that  of  the  decision 
of  Keks^wich,  J),  in  Shrffi'ht  Corjioratinn  v.  Banlny  ; 
and  (2)  that  in  the  circumstances,  and  upon  thet,rue 
cODBtructiou  of  the  Acta,  Odell  was  not  entitled  to 
the  indemnity  which  he  claimed.     It  vsa  admitted 
that  Odell  was  entirely  innocent,  and  acted  in  perfect 
gcod  fiiith  in  the  transaction,  audit  wai  not  alUged 
that  he  could  by  the  exercise  of  reasonable  care  bar* 
discovered  the  invalidity  of  the  transfer.    The  caaa 
cited,  however,  shows  that  if   the  tra  is  action  had 
related  to  stock  or  shares  gjvemed  by  th»  provisiona  • 
of    the    Companies    Clauses    Act,    1816,    or    sioiilar^ 
pro'visions  in   a   private   Act  of    Parliament,   Odell  ^ 
would,  in  the  circumstances  stated  above,  have  been 
liable    to    indemnify  the    company  or  corporation, 
whose  stock  or  shares  were  the  subject-matter  of  Um 
transaction,  against  liability  arising  from  the  company 
or  corporation  having  acted  on  his  request  to  regiitec 
the  forged  instrument.     If  the  principles  on  which  { 
that  decision  is  based  apply  to  the  Land  Begistry, 
then  Odell's  daim  must  fail.    The  Lnnd  Begistry  is  a 
branch  of  the  public   service,    establish'  d  and  acm- 
ducted  under  and  in  accordance  with  the  provifionaof 
the  Land  Transfer  Acts  of  1875  and  1897.    The  r«_" 
trar  is  a  servant  of  the  Grown,  appointed  by  the  Ijord  ] 
ChanoelloT,  receiving  a  salary  paid  by  the  Treaaiir)r ! 
out  of  money  ptoviiled  t>y  Parliament  (Act  of  1875, 
S.  100).     By  section  103  of  tho  same  Act  it  is  enacted 
that  "  subject  to  the  provision  of  this  Act,  the  regit* 
\xa.t  shall  conduct  the  whole  business   of  registering  , 
land  under  this  Act."     For  the  services  renaief«d  "hif  j 
the  registry  fees  are  charged,   which  by  Tirtaa  oiF 
section  113  of  that  Act  came  under  the  con'rol  of  the  \ 
Treasury,  and  ultimately  (subject  to  the  deductKA  ^ 
of    certain  expenses]  find  their  way  into  the  Con- 
aoiidated  Fund.    This  section  has  been  repealed,  and  ! 
the  fees  are  now  dealt  with  under  the  Pablic  OffioM>J 
Fees  Aot,    1679  (42  &  -13  Vict.  c.  S8),  but  they  stiU.  \ 
oonitituto  part  of  the  public  f onds. 

When  land  is  for  the  time  placed  on  the  regiatar, 
the  registrar  haa  important  duties  of  a  judicial  or 
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quati-jaSidAl  natare  to  perform  ai  regards  the 
exunination  of  the  tiUe;  but,  as  regardi  transfers 
of  registered  ohar^  on  registered  land,  his 
duties  are  of  a  ministerial  character.  Neither  the 
Acta,  nor  the  roles  made  under  them,  impose  on  the 
registrar  the  duty  of  ascertaining  that  the  instrument 
of  transfer  has  been  duly  executed,  except  to  the  ex- 
tent of  sending  to  to  the  registered  proprietor,  at  his 
registered  address,  natics  of  the  fact  that  the  instro- 
meut  has  been  delirered  at  the  registry  for  registra- 
tion, and  abstaining  from  completing  ttie  registration 
for  three  clear  days  from  the  posting  of  the  notice. 
Tbia  precaution  was  taken  in  the  present  case,  but, 
unfortunately,  was  ineffectual  by  reason  of  the 
reanetered  proprietor's  absence  from  home. 

Section  40  of  the  Act  of  1875  presoribas  that  a 
transfer  by  the  registwed  proprietor  shall  be  com- 
pleted by  the  registrar  entmng  on  the  register  the 
transferee  as  proprietor  of   tiie   oharse ;    and  ajso 
that  the  registrar  shall,  if  required,  deliver  to  the 
transferee  a  fresh  certificate  of  charge.    It  is  to  be 
remarked  that  the  Act  contains  no  proviaion  con- 
ferring on  the  transferee  of  a  charge  any  estate  or 
right  or  interest  such  as  is  found  in  section  30  with 
respect  to  transfers  of  land.    The  Act  of  1875  pro- 
▼ioed  for  rectification  of  the  register  in  certain  cases 
(see  sections  95-97),  but  did  not  in  any  way  provide 
for  indemnity  to  any  person  to  whom  loss  was  caused 
either  by  errors  or  omissions  in  the  register  or  by 
rectification.    Tliis  was  altered  by  the  Act  of  1897, 
s.   7  of  which  confers  a  right  to  indemnity  in  the 
followiog  cases :  Sub-section  1,  where  any  error  or 
omission  is  made  in  the  register,  or  where  any  entry 
in  the  reg^ter  is  made  or  procured  by  fraud  or  mistake, 
and   the  error,  omission,  or  entry  is  not  capable  of 
rectification  under  the  Act  of  1875 ;    snb-seotion  2, 
where  a  registered  disposition  would,  if  unregistered,  be 
absolutely  void,  or  where  the  effect  of  suui  error  or 
omission  or  entiry  would  be  to  deprive  a  person  of  land 
of  ivhioh  he  is  in  possession,  or  in  receipt  of  the  rents 
and  profits ;  and  sub-section  4,  where  the  register  is 
rectified  under  the  Act  of  1875  by  reason  of  fraud  or 
mistake  whish  has  occurred  on  a  registered  disposition 
for  valuable  consideration  and  which  the  grantee  was 
not  aware  of  and  could  not  by  the  exercise  of  reason- 
able care  have  discovered.    The  order  for  rectification 
in  the  present  case  may  have  been  made  under  sections 
95  and  96  of  the  Act  of  1875,  or  under  section  7,  sub- 
section 2,  of  the  Act  of  1897 ;  in  either  case  the  enact- 
ment is  that  the  person  suffering  loss  by  the  rectifica- 
tion should  be  entiUed  to  indemoity.     A  limitation 
to  this  right  is  imposed  by  snb-seotion  3  of  section  7, 
which  provides  that  a  parson  shall  not  be  entitled  to 
indemnity  for  any  loss  where  he  has  caused  or  sub- 
stantially contributed  to  the  loss  by  his  act,  neglect,  or 
default.    Sub-section  6  provides  that  where  indemnity 
is  paid  for  a  loss  the  registrar  on  behalf  of  the  Crown 
shall  be  entitled  to  recover  the  amount  paid  from 
any  person  who  has  caused  or  substantially  contributed 
to  the  loes  by  his  act,  negleat,  or  default.    Section  21 
of  the  Act  of  1897  enacts  that  for  the  purpose  of 
providing  indemnity  under  the  Act  there  snail  be 
established  an  insurance  fund  to  be  raised  by  setting 
apart  a  certain  portion  of  the  receipts  from  fees  taken 
in  the  Land  Begistry ;  that  this  insurance  fund  shall 
be  invested  in  such  names  and  manner  as  the  Treasury 
from  time  to  time  direct,  and  that  if  the  insurance 
fund  is  at   any  time  insufficient  to  pay  indemnity 
for  any  loss  chargeable  thereon  the  defidenoy  shall  be 
charged  on  and  paid  out  of  the  Consolidated  Fund. 

Kow,  the  principle  of  the  dedaion  in  Sheffield  Cor- 
ponMon  ▼.  Barclay  is  thus  stated  by  Lord  Davey :  "  I 
think  that  the  appellants  have  a  statutory  duty  to 
router  all  valid  transfers  and  on  the  domand  of  the 
tratasferee  to  issue  to  him  a  fresh  certificate  of  title  to 


the  stock  comprised  therein.  But  of  course  it  is  a 
breach  of  their  duty  and  a  wrong  to  the  existing 
holders  of  stock  for  the  appellant  to  remove  their 
Dames  and  register  the  stoak  in  the  name  of  the 
supposed  transferee  if  the  latter  has  in  fact  no  title 
to  require  the  appellants  to  do  so.  I  am  further 
of  opinion  that  where  a  person  invested  wi'h  a 
statutory  or  common  law  duty  of  a  ministerial 
character  is  called  upon  to  exercise  that  duty  upon 
the  request,  direction,  or  demand  of  another  (it  does  not 
seem  to  me  to  matter  which  word  you  use)  and  without 
any  default  on  his  own  part  acts  in  a  manner  which  is 
apparentiy  legal,  but  is  in  fact  illegal  and  a  breach  of 
the  duty,  and  thereby  incurs  liability  to  these  parties, 
there  is  implied  by  law  a  contract  by  the  person 
making  the  request  to  keep  indemnified  the  person 
having  the  duty  against  any  liability  which  may 
result  from  the  exercise  of  the  supposed  duty.  And 
it  makes  no  difference  that  the  person  making  the 
request  is  not  aware  of  the  invalidity  in  his  titie  to 
mdke  the  request  or  could  not  with  reasonable  dili- 
gence have  msoovered  it"  Much  of  this  is  directiy 
applicable  to  the  present  case.  The  registrar  has  a 
statutory  duty  which  (as  I  have  already  pointed  out) 
is  of  a  ministerial  character,  to  register  transfers  of 
registered  charges  on  registered  land,  and  on  the 
demand  of  the  transferee  to  issue  to  him  a  certifioate 
of  proprietorship.  It  is  a  breach  of  duty  and  a 
wrong  to  the  existing  registered  proprietor  to 
remove  his  name  and  register  the  charge  in 
the  name  of  the  snpiMsed  transferee  if  the  latter 
has  in  fact  no  title  to  require  the  re^trar  to  do  so. 
It  is  said,  however,  that  the  registrar  incurs  no 
personal  liability  when  he  is  called  upon  to  exercise 
his  duty  on  the  request,  direction,  or  demand  of 
another,  and  vrithout  default  on  his  own  part  acts  in 
a  manner  which  is  apparently  leg^,  but  is  in  &ct 
illegal  and  a  breach  of  duty.  I  do  not  think  it  is 
necessary  to  dedde  that  this  proposition  is  well 
founded,  but  it  seems  to  me  very  likely  that  it  may 
prove  to  be  so,  for  the  reason  that,  the  rights  of 
registered  proprietors  being  purely  statutory,  and 
remedies  being  in  certain  spedflc  cases  (of  which  the 
present  is  one)  given  by  the  same  statute  for  the 
violation  of  those  rights,  it  may  well  be  that  regis- 
tered owners  are  not  entitied  to  other  remedies  than 
those  given,  and  are  in  particular  excluded  from  any 
action  against  the  registrar.  I  should,  therefore, 
assume  that  the  registrar  is  under  no  personal 
liability  in  the  present  case.  Still,  the  legal  position 
appears  to  be  this  :  The  registrar  is  a  servant  of  the 
Chown  "conducting" — in  the  lang^uage of  section  108 
of  the  Act  of  1876—"  the  whole  business  of  registering 
land  under  the  Luid  Transfer  Acts,  1875  and  1897. 
The  fees  taken  in  the  Land  Begistry  form  part  of  the 
public  revenue,  and  are  in  the  eye  of  the  law  Orown 
property.  The  acts  of  the  registrar  are  contemplated 
by  the  Act  of  1897  as  being  capable  of  giving  rise  to 
rights  to  indemnity  which  are  to  be  satisfied  out  of  a 
portion  of  the  fees,  and,  if  necessary,  eut  of  the  Con- 
solidated Fund — that  is,  out  of  Crown  property.  The 
acts  of  the  registrar  may  therefore  under  the  statute 
give  rise  to  liability  on  the  ptrt  of  the  Crown.  It 
seems  to  me  that  in  this  state  of  things  there  may, 
and  ought  to  be,  implied  a  contract  by  a  person 
applying  to  the  rfgisitrar  to  register  a  transfer,  to 
keep  the  Crown  indemnified  against  any  liability 
which  might  result  from  the  exercise  by  the  registrar, 
ai  the  servant  of  the  Crown,  of  the  supposed  duty  to 
register  the  instrument  presented  to  mm.  It  may  be 
a  quMtion  whether  such  ocntraot  ousht  to  be  implied 
with  the  Crown  directly,  or  with  uie  registrar,  the 
head  of  this  department  of  Crown  bosinees,  who  is  by 
the  Act  of  1897  expressly  authoriMd  to  sue  on  behaU 
of  the  Orown  where  indemnity  has  been  paid  for  a 
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loss.  It  would  seem  that  a  good  deal  may  be  said 
for  the  latter  view,  but  for  the  purpoge  of  the  present 
decision  it  is  unnocessaiy  to  decide  which  is  the  mora 

correct.  .      ,.   ,     ,     ..., 

Even  if  no  such  contract  can  be  implied,  1  Btiil 
think  that  this  claim  to  eompensfttiou  ought  not  to 
iucceed.  It  is  laid  down  by  Lord  Davey  in  the  same 
cose  of  Shtffidd  Corporation  t.  Barclay  that  a  person 
who  hrJBgH  a,  transfer  to  a  registering  authority,  and 
requests  him  to  register  it,  there  'ly  makes  a  representa- 
tion  that  it  is  »  genuine  document,  and  be  further 
Mid  that  he  was  disposed  to  think  (though  it  was  not 
necessary  so  to  decide)  that  such  person  not  only 
affirmed  it  to  be  genuine,  but  warranted  that  it  was 
so,  and  "ho  eipressly  said  that  he  considered  this  to  be 
the  result  of  the  deciiion  in  Oliver  v.  Bank  of  England, 
60  W.  K.  340,  [1902]  1  Ch.  610.  affitmed  in  the 
House  of  Lord*  under  the  name  of  Starket/  v.  Bank  of 
England, o\  W.  E.  513, [1903]  A.  C.  1 14.  Oonssquently, 
Odell,  who  brought  the  transfer  to  the  registrar  and 
requested  hiin  to  register  it,  thereby  affirmed  and 
warranted  that  the  transfer  was  genuine,  which  it 
waanot.  This  act  on  his  part  (although  innocent) 
directly  brought  about  the  re^tration  of  the  charge 
in  his  name,  and,  in  my  opinion,  caused  or  substan- 
tially contributed  to  the  loss  of  which  he  now 
complains.  Further,  if  he  had,  before  the  discovery 
of  the  forgery,  transferred  the  charge  to  a  purchaser 
for  value  without  notice  whose  name  was  afterwards 
removed  from  the  register  and  who  received  indemnity, 
I  think  that  the  registrar  would  have  been  entitled  to 
recover  the  amount  paid  from  him  under  section  7, 
sub-section  6,  of  the  Act  of  1897. 

I  think,  therefore,  that  the  principles  laid  down  in 
Shtjield  Corporatiofi.  v.  Barelaij  apply,  and  on  this 
ground,  which  was  not  before  Kekewich,  J.,  I  think 
that  his  decision  ought  to  be  reversed  and  the  claim 
of  Odell  di«6Jlowed.  It  is  therefore  unnecessary  to 
say  anything  on  the  second  of  the  two  grounds 
which  I  have  mentioned,  but  as  this  portion  of  the 
case  has  been  folly  discussed  by  Kiy  brethren  I  wish 
to  add  that  I  do  not  differ  from  their  conclusion, 
though  I  have  exitortained  a  doubt,  which  is  not 
whollly  removed,  whether  Sir.  Odell  did  not  by  the 
removal  of  his  name  from  the  rpgister  lose  the  benefits 
which  are  conferred  on  the  registered  proprietor  for  the 
time  being  of  a  charge  by  sections  'I'i  to  27  of  the 
Act  of  1876,  and  thus  beoome  entitled  to  some  com- 
pensatiou. 

Cozens-Habdy,  L.J.,  after  stating  the  facts  and 
reading  sub-section  4  of  section  7  of  the  Laud 
Transfer  Act,  1897,  continued:  Now,  under  the 
I^d  Transfer  Act,  1876,  a  person  who  can 
prove  (1)  that  he  has  a  transfer  from  a 
registered  proprietor,  and  (2)  that  he  has  been 
entered  on  the  register  as  proprietor  in  respect  of 
such  transfer,  has  certain  definite  rights  conferred 
upon  him.  If  the  transaction  relates  to  land  the 
case  is  governed  by  section  29  and  following  sections. 
If  the  transaction  relates  to  a  charge  the  case  is 
governed  by  section  40.  but  no  person  other  than  the 
perMn  first  registered  can  claim  any  beneficial  right 
or  interest  from  the  mere  fact  of  being  on  the  register 
unless  he  can  also  prove  that  he  has  a  transfer  from 
some  i>ei-son  previously  on  the  register,  and  in  that 
sense  has  rehed  upon  the  register.  Odell  has  no 
such  transfer,  and  has  not  suffered  any  "loss  by  the 
rectification,"  and  ho  is  therefore  not  entitled  to  any 
indemnity  under  section  7,  On  this  ground  I  think  the 
appeal  must  succeed.  If  Odell  had  transferred  his 
charge  to  X.,  who  without  notice  of  the  forgery  had 
been  entered  on  the  register,  X.  might  have  had  a  claim 
for  indemnity,  because  X.  would  have  fulffiled  both 
the  registered  conditions.    He  would  hav«  relied,  ba 


he  was  entitled  to  rely,  upon  the  fact  that  Odell ' 
registered  as  proprietor.  His  poiitiou  would  h» 
substantially  different  from  that  of  Odell.  I  may 
observe  that  Odell  took  what  puqiorted  to  ba  »n 
indorsed  transfer  of  Mrs.  ConneE's  original  mortgage 
as  well  as  a  transfer  of  the  land  charge.  In  the 
result  he  takes  no  benefit  under  or  by  virtue  of 
either  of  these  forged  documents.  _  

In  the  course  of  the  argument  many  points  of  great 
importance  and  of  conaiderable  difficulty  were  raised. 
In  my  view  it  is  neither  necessary  nor  desirable  to 
express  any  opinion  except  upon  the  one  point  which 
is  sufficient  to  dispose  of  this  appeal. 

Their  lordships  accordingly  made  an  order  allowing 
the  appeal  and  discharging  the  order  of  the  registrar. 
Counsel  for  the  Attorney- General  not  objecting,  tbe 
respondent's  costs  of  the  appeal,  and  also  tlioM 
directed  to  be  paid  by  the  order  of  Kekewich,  J.,  and 
by  the  registrar's  award,  were  ordered  to  be  paid  oat 
of  the  insurance  fund. 

Solicitors,  Sdicilor  to  tin  Trtaiurtf ;  J.  T.  BouUer. 
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(Yaughan  Williams,  Stirling,  and  i 

Moulton,  L.J  J.)  J 

Mayob,  &c,,  of  Noewich  b.  NoEwica  Elkctmc 
Tramways  Co.  (o.) 

Tramway  —  Difference  —  .4  ri  if  radon  —  DUpuU   un<i*r 

ijitcial  Act^-Pavin'j  of  ttrtet — Juxlsdietion  of  court — 

Trumwaui  Ad,   1870  (33  it  34  t7r(.  t.  78),  «.  33— 

Xorviich  Ehdrw  Trajntmyt  Ad,  1S97  (60  db  61  Vid. 

c.  cdiv.),  s.  o7,  mh-ieetion  5. 

By  section  37  of  the  Norwich  Eledric  Tramwayt  Ad, 
1897,  if  the  tramway  company  fail  to  maintain  and 
keep  in  good  condition,  to  the  tiUii/adion  n/  the  corpora- 
tion {lub-stdion  a),  the  Junelion  of  the  patting  iaid  an-i 
maintained  by  the  company  with  the  surface  laid  and 
maintained  hy  the  (orporation,  the  corjiomtioa  might,  if 
they  thought  Jit,  iliemsflvee  at  any  time,  after  tevendojft' 
woii'ce  to  the  eompauy,  do  tJie  totirk  neettmry  for  (A» 
repair  awl  rn'iiiilrimnce  of  the  road,  and  the  txpentt 
Tenionnfily  inrarred  Inj  the  corporation  in  to  doing  thaJl 
b€  repaid  to  them  by  the  eomftany. 

The  ewporatioa  repaired  the  road  at  the  jundiott  of  th« 
paving  laid  by  the  tramway  compamy,  and  daimed  to 
recover  the  expetue  thereof  from  the  eomi>antf  under  (kt 
above  sedion.  The  eomj-any  denied  their  liability  to  pay 
it,  and  the  corporation  brought  an  adion  to  recover  the 
amount, 

Udd,  tlutt  the  difftrenee  between  the  corfmratioa  and 
the  company  mutt  be  referred  to  arbitration  undtr  teetion 
33  of  the  Tramways  Ad,  1870,  and  that  the  court  had 
no  jurisdiction  to  tntertain  the  action;  and  fW,  in  Ck 
jurisdiction  of  the  ccurt  wai  ouetei,  the  objedion  to  tht 
Juriiiidion  might  be  taken  for  thefirat  time  in  the  Court 
of  Appeal. 

Appeal  by  the  defendants  from  the  judgment  of 
PhiSiaiore.  J.,  at  the  trial  of  the  action  without 
a  jury. 

The  action  was  brought  to  recover  £53  13».  lOd.  for 
the  expanse  of  repairs  to  roadways,  and  for  a  declara- 
tion as  to  the  rights  of  the  respective  parties  under 
tha  Norwich  Elestric  Tramways  Act,  18a7,  s.  67,  sub- 
section  6. 

The  defendants  were  the  owners  of  tramways  in 
the  city  of  Norwich.  The  tramways  were  in  some 
cases  hud  in  granite  setts,  or  in  wood-paving  edged 

[a.)  Reported  by  W.  F,  Basrt,  Esq.,  Barriitee-at- 
Law. 
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with  a  line  of  granite  setts,  the  roadway  on  either  side 
being  of  macadam.  The  life  of  a  granite  sett  is 
about  twenty  ^ears  under  ordinary  town  traffic,  but 
macadam  will  in  the  same  ouronmstances  not  last  more 
than  four  years.  Aocordkig  to  the  evidence  giyea  at 
the  trial  the  effect  of  this  was  to  produce,  as  the 
macadam  wore  away  a  sort  of  descent  or  step  from  the 
granite  setts  on  to  the  macadam.  The  line  of  granite 
setts  thus  tended  to  form  a  gliding  ridge  along  which 
wheels  of  vehicles  ran,  grt^ually  forming  a  trough 
which  accumulated  water,  softooing  the  macadam 
road.  The  plaintiffs,  the  corporation  of  Norwich, 
contended  that  under  section  57,  sub-section  6,  of  the 
Norwich  Electric  Tramways  Act,  1897,  the  defendants 
were  liable  to  keep  the  road  in  a  proper  state  of  repair. 
The  defendants  contended  that  tne  word  "  junction  " 
in  the  section  meant  the  place  where  the  two  sorfaoes 
met,  and  that  the  plaintiffs  could  only  require  the 
tramway  company  to  keep  the  two  surfaces  even  at 
the  same  height  at  the  junction  if  the  plaintiffs 
maintained  the  surface  of  tne  macadam  at  the  level  at 
which  it  was  originally  laid. 

By  section  57  of  the  Norwich  Electric  Tramways 
Act,  1897 :  "If  the  company  fail  to  maintain  and 
keep  in  good  condition  to  the  satisfaction  of  the 
oorpotation  ...  (5)  the  junction  of  the  paving 
laid  and  maiataiaed  by  the  company  with  the  surface 
laid  and  maintained  by  the  corporation,  the  corpora- 
tion may,  if  they  think  fit,  themselves  at  any  time, 
after  seven  days'  notice  to  the  company,  do  the  work 
necessary  for  the  repair  and  maintenance  of  the  road, 
and  the  expenses  reasonably  incurred  by  the  corpora- 
tion in  so  doiag  sh«ll  be  repaid  to  them  by  the 
company  with  the  addition  of  5  per  centum  on  such 
expense." 

Fhillimore,  J.,  gave  judgment  for  the  plaintiffs  for 
the  amount  claimed,  and  he  made  the  following 
declaration:  "That  the  obligation  of  the  company 
under  section  57  (5)  of  the  Norwich  Electric  Tram- 
ways Act,  1897,  to  maintain  and  keep  in  good 
condition  the  junction  th»reia  mentioned  extends  to 
oases  where  by  reason  of  the  presence  of  tramways  in 
a  road  the  trsffic  in  such  road  has  caused  the  surface 
laid  and  maintained  by  the  corporation  to  become 
worn  down  below  the  level  of  the  paving  laid  and 
maintained  by  the  company,  and  involves  the  main- 
tenance by  the  company  of  a  uniform  and  unbroken 
oontonr  of  such  surface  and  paving,  whether  that  is 
to  be  effected  b^  the  raising  of  the  surface 
immediately  adjoimng  such  paving  or  the  lowering 
of  tht  paving  itself." 

The  defendants  appealed. 

Upon  the  appeal  toe  point  was  taken  for  the  first 
tinLC  that  the  question  in  dispute  must  be  referred  to 
arbitration  as  required  by  section  33  of  the  Tramways 
Act,  1870,  and  thit  the  jurisdiction  of  the  court  was 
ousted. 

By  section  22  of  the  Tramways  Act,  1870,  "Part 
II.  and  Part  III.  of  this  Act  shall  apply  to  every 
tramway,  which  is  hereafter  authorized  by  any 
provisional  order  or  Act  of  Parliament,  and  shall  be 
uoorporated  with  such  provisional  order  or  Act,  and 
all  the  said  provisions  of  this  Act,  save  so  far  as  they 
•hall  be  expressly  varied  or  excepted  by  any  such 
provisional  order  or  Act,  shall  apply  to  the  under- 
taking authorized  thereby,  so  far  as  the  same  shall  be 
applicable  to  such  undertaking,  and  shall,  with  the 
provisions  of  every  other  Act  or  part  of  any  Act 
which  shall  be  incorporated  therewith,  form  part  of 
the  said  provisional  order  or  Act,  and  be  eonstrued 
therewith  as  forming  one  provisional  order  or  Act,  as 
the  case  may  be." 

By  section  28,  "  The  promoters  shall,  at  their  own 
expense,  at  all  times  maintain  and  keep  in  good 
condition  and  repair,  with  such  materials  and  in  snoh 


muner  as  the  road  authority  shall  direct,  and  to 
their  satisfaction,  so  much  of  any  road  whereon  any 
tramway  belonging  to  them  is  laid  as  lies  between  the 
rails  of  the  tramway  and  (where  two  tramways  are 
laid  by  the  same  promoters  in  any  road  at  a  distance 
of  not  more  than  four  feet  from  each  other)  the 
portion  of  the  road  between  the  tramways,  and  in 
every  case  so  much  of  the  road  as  extends  eighteen 
inches  beyond  the  rails  of  and  on  each  side  of  any 
such  tramway." 

By  section  33,  "  If  any  difference  arises  between  the 
p'ooaoters  or  lessees  on  the  one  hand  and  any  local 
authority  or  road  authority,  or  any  gas  or  water 
company,  or  any  company,  body,  or  person,  to  whom 
any  sewer,  drain,  tube,  wires,  or  apparatus  for  tele* 
graphic  or  other  purposes  may  belong,  or  auy  other 
company,  on  the  other  hand,  witti  respect  to  any 
interference  or  control  exercised,  or  claimed  to  be 
exercised,  by  them  or  him,  or  on  their  or  his  behalf, 
or  by  the  promoters  or  leasees  by  virtue  of  this  Act, 
in  relation  to  any  tramway  or  work,  or  in  relation  to 
any  work  or  proceeding  of  the  local  authority,  road 
authority,  body,  company,  or  person,  or  with  respect 
to  the  propriety  of  or  the  mode  of  execution  of  any 
work  relating  to  any  tramway,  or  with  respect  to  the 
amount  of  any  compensation  to  be  made  bv  or  to  the 
promoters  or  lessees,  or  on  the  question  whether  any 
work  is  such  as  ought  reasonably  to  satisfy  the  local 
authority,  road  authority,  body,  company,  or  person 
concerned,  or  with  respect  to  any  other  subject  or 
thing  regulated  by  or  comprised  in  this  Act,  the 
matter  in  difference  shall  (unless  otherwise  specially 
provided  by  this  Act)  be  settied  by  an  engineer  or 
other  fit  person  nominated  as  referee  by  tho  Board  of 
Trade  on  the  application  of  either  party,  and  the 
expenses  of  the  reference  shall  be  borne  and  paid  as 
the  referee  directs." 

Dandewertt,  K.O.,  and  HmlS,  for  the  defendants.— 
Parts  II.  and  III.  of  the  Tramways  Act,   1870,  are 
by  section  22  of  the  Tramways  Act,  1870,  and  by  sec- 
tion 2  of  the  Norwich  Electric  Tramways  Act,  1897, 
incorporated  with  and  form  part  of  the  special  Act. 
Theruore  section  33  of  that  Act  forms  part  of  tite 
special  Act  and  the  dispute,  having  arisen  under 
section  57,  sub-section  5,  of  the  special  Act,  arose 
under  "  this  Act "  within  section  33.  The  dispute  must 
therefore  be  referred  to  arbitration  as  required  by 
that  section,  and  the  court  has  no  jurisdiction  in  the 
matter :  Beg.  v.  Croydon  and  Norumod  Tramwiyt  Go., 
36  W.  B.  299,  18  Q.  B.  D.  39 ;    London  and  Nortk- 
WttUm  Railway  Co,  v.  Donntilan,  [1898]  2  Q.  B.  7, 
46  W.  B.  Dig.  147  ;  Crotfidd  v.  Manchester  Ship  Canal 
Co.,  64  W.  B.  172,  [1905]  A.  C.  421 ;  Municipal  Per- 
manent Invettment  Building  Society  v.  Kent,  32  W.  B. 
681,  9  App.  Cas.  260;    Brittol  Tram*  and  Carriage 
Co.  V.  Mayor,  ic,  of  Brittol,  38  W.  B.  693,  25  Q.  B.  D. 
427.    It  is  true  that  this  point  was  not  taken  before 
Phillimore,  J.,  but  that  does  not  give  jurisdiction : 
Fatter  v.   Utherwood,   26  W.  B   891,   3  Ex.  D.  1 ; 
London,  Chatham,  andlkver  Bailway  Go.  t.  Bouih- 
Eattem  BaUway  Co.,  37  W.  B.  66,  40  Ch.  D.  100 ; 
Burgeu  ▼.  Morton,  [1896]  A.  0. 136,  44  W.  B.  Dig. 
130. 

Maemorran,  K.C.,  and  E,  E.  Wild,  for  the  plaintiffs 
— ^In  every  case  the  question  of  jurisdiction  was 
raised  either  on  the  pleadings  or  in  the  court  below. 
There  is  no  case  where  it  has  been  sncoessfoUy 
raised  in  the  Oourt  of  AppeaL  In  Beg.  v.  Croydon 
and  Norwood  Tramwayt  Co.  the  objection  was  taken 
in  the  Divisional  Court.  In  Critp  v.  Bunbury,  8 
Bing.  394,  and  Brittol  Tramt  and  Carriage  Co.  v. 
Mayor,  Ac,  of  Brittol,  the  point  was  also  taken  at 
once.  The  objection  to  the  jurisdiction  must  be  taken 
b^ore  judgment:  London,  Chatham,  and  Dover  Bail' 
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way  Co.  V.  South- Eastern  Railimiy  Co,  In  the  caae  of 
prohibition,  where  the  dtifect  ii  not  apparent  on  the 
face  of  the  prooeedinga,  but  depends  npon  some  fact 
in  the  knowledge  of  the  applicant  which  he  had  an 
Opportiinitj  of  bringing  forward  in  the  court  below 
and  did  not  do  bo  and  allowed  the  oooTt  to  proceed 
to  jndgmetit,  the  court  will  decline  to  interpose : 
Mayor,  d-c,  of  London  v.  Cm,  1G  W.  K.  44,  L,  B.  2 
H.  L.  239.  and  Broad  t.  Perkini,  37  W.  E.  44,  21 
Q.  B.  D.  533.  It  is  therefore  too  late  to  take  the 
objection  now.  Section  33  of  the  Tramways  Act. 
ISTO,  relates  to  dilTerence^  between  the  promoters  and 
the  local  authority  as  to  their  respeotiTe  rights,  and 
is  onl J  intended  for  the  protection  of  the  parties,  and 
not  of  the  public,  Bither  of  the  parties  can  therefore 
waive  their  right  to  arbitration.  Secondly,  this  is 
not  a  difference  arising  under  "  this  Act  "  within 
section  33  of  the  Ti«niways  Act,  1870.  "This  Act" 
means  the  Traaaways  Act,  1870,  whereas  this  dispute 
arose  under  section  51,  sub-section  5,  of  the  Norwich 
Electric  Tramways  Act,  1697.  Further,  the  question 
in  this  case  is  as  to  the  obligation  of  this  tramway 
company  to  do  certain  work.  That  does  not  come 
within  section  33.  Moreover,  section  S7,  sub-section 
6,  gives  the  corporation  a  statutory  right  of  action  to 
recover  tbia  expense.  By  section  S6  a  breach  of  the 
provisions  of  section  2S  of  the  Act  of  IS 70  is  made 
subject  to  a  penalty.  That  ihows  that  it  is  not 
intended  to  take  awaj  the  jurisdiction  of  the  courts. 
The  objection  to  the  jurisdiction,  therefore,  is  not  a 
good  one. 

Danckiiierta,  K.C.,  in  reply. — Even  if  the  words 
"  this  Act "  in  section  33  of  the  Tramways  Act.  t  STO. 
do  not  include  the  special  Act  incorporating  it,  still 
taction  57,  sub-sections  I,  2,  and  3,  are  the  same  as 
the  provisions  of  section  28  of  the  Act  of  1870,  and 
snb-section  6  is  only  intended  to  make  clear  what 
was  not  made  clear  under  section  28.  The  case  there- 
fore comes  within  section  33. 

Vauohan  Wiujams,  L.J.— The  point  which  has 
been  raised  here  was  not  raised  before  PhiUimore,  J. 
It  is  said  that  the  resnlt  of  section  33  of  the 
Tramways  Act,  1S70.  is  that  this  particnlsr  mjitter 
in  dispute  between  the  tramways  company  and 
corporation  of  Norwich  ought  to  be  disposed  of 
by  an  engineer  nominated  by  the  Board  of  Trade. 
The  first  answer  put  forward  to  that  objection  is 
that  it  was  taken  too  late,  and  that  it  ought  to  have 
been  taken  at  the  trial.  I  can  only  say  that  I  have 
always  thought  that  it  is  well -established  taw  that. 
where  the  objection  is  that  the  tribunal  baa  uo 
jurisdiction  to  try  the  case,  that  is  an  objection 
which,  at  all  events  In  proceedings  in  the  High 
Court,  may  be  taken  at  any  time.  I  go  further  and 
say  that,  if  the  court  itself  is  eatisfied  that  it  has  no 
jurisdiction  to  entertain  the  matter,  it  is  its  duty  to 
■ay  so,  if  necessary  itielf  taking  the  initiative.  That 
is,  in  my  opinion,  well'Siitablished  law.  I  asked  upon 
what  ground  the  proposition  was  baaed  that  the  point 
could  only  be  taken  at  the  trial,  as  no  authority 
was  cited  in  support  of  it^the  case  of  Mayor,  tfce., 
of  London  v.  Cox  not  being  in  point — and  it  was  said 
Ihat  the  ground  upon  which  that  proposition  was 
based  was  either  waiver  or  something  iu  the  nature 
of  estoppel.  With  regard  to  waiver,  what  is  said  to 
have  been  waived  is  the  provision  as  to  arbitration  in 
sestioa  33  of  the  Act  of  1870,  which  is  a  public  Act 
applying  to  all  tramways  and  local  authorities.  The 
Act.  however,  is  rot  in  the  nature  of  an  ag. cement  or 
Parb'amentary  bargain  between  parties.  The  proviaioiis 
of  section  33  are  introduce il  for  the  benefit  of  the 
public,  and  no  one  can  waive  them.  In  Rtg.  v. 
Croydon  and  Norwood  Tfamwayt  Co.  Lord  Esher  said ; 
"  This  restriction  contained  in  the  thirty -third  section 


is  not  upon  a  particular  local  authority,  it  applies  to 
them  all ;  and  when  you  consider  what  a  number  of 
local  authorities  there  must  be  in  the  kingdom,  witli 
regard  to  these  tramway  roads  at  the  present  time,  I 
should  have  expected  tb&t  the  Act  of  Parliament 
would  put  a  bridle  upon  them  to  that  extent,  at  aU 
events,"  The  dispute  raised  in  that  case  was  a  dispute 
of  the  game  character  as  that  before  us,  and  the  argu- 
ment is  not  open  that  there  can  be  such  a  waiver  aa 
to  give  the  ootirt  jurisdiction  when  the  Act  says  that 
these  particular  matters  must  not  be  the  subject 
of  an  action,  but  must  be  determineil  by  an  expert 
nominated  by  the  Board  of  Trade.  The  same  reason- 
ing applies  to  the  question  of  estoppel.  But  qait« 
apart  from  that,  it  was  not  and  could  not  be  success- 
fully argued  that  there  was  any  estoppel  at  all. 

It  is  stud  that  some  observstious  in  London, 
Chatham,  a)id  Dovtr  Hallway  Co.  v.  Suuth^EatUm 
Railway  Ca.  show  that,  if  objection  to  the  juriadie- 
tion  is  not  taken  at  the  proj^r  time,  it  is  too  late 
to  take  it  afterwards.  But  if  that  case  is  looked 
at  it  ia  clear,  as  appears  from  the  judgment  of 
Bo  wen,  L.J.,  that  the  section  under  disonadon  in 
that  case  did  not  oust  the  jurisdiction  of  the  court, 
but  gave  either  party  the  option  to  apply  for  au 
order  which,  if  he  did  apply  for  it,  the  oonrt  would 
be  bound  to  make.  The  doctrine  of  applying  too 
late,  which  applied  in  that  case,  has  co  application  to 
a  case  where  the  jurisdiction  of  the  court  it  ousted 
without  any  application  to  the  court  at  all, 

I  have  now  dealt  with  all  the  preliminary  points  in 
the  case.  It  being,  therefore,  competent  for  the 
parties  to  take  the  point  here,  I  do  not  think  that  it 
was  denied  on  behalf  of  the  corporation  that,  if 
section  33  of  the  Act  of  1870  applies,  it  ousts  th« 
jurisdiction  of  the  court,  because  it  appi>int8  a  speci*! 
tribunal  to  settle  the  matter  in  dispute.  It  ia  said 
that  the  sectton  does  not  apply.  That  contention  is 
based  upon  certain  grounds.  One  grojnd  is  this. 
It  ia  said  that,  though  there  are  certun  provisions  in 
the  Tramways  Act,  1870,  which  must  be  read,  as  far 
as  Parts  IL  and  III.  are  concerned,  as  part  of  the 
special  Act,  yet  it  is  right  in  dealing  with  section  33 
of  the  Act  of  1870  to  distinguish  between  the  specikl 
Act  and  that  which  is  made  part  of  the  special  Act, 
and  that  contention  ia  based  upon  the  contract  which 
occurs  now  and  then  in  the  Act  of  1870  between  th» 
expressions  the  "special  Act"  and  "this  Act,"  the 
words  "this  Act"  occurring  in  section  33.  In  my 
opinion  we  must  read  the  incorporated  parts  of  the 
Act  of  1870  as  if  they  had  been  printed  as  part  of  the 
special  Act,  and,  if  that  is  done,  the  objection  that 
section  33  only  applies  to  disputes  as  specified  in 
section  33  cannot  be  maintained.  The  partioolai' 
way  in  which  the  objection  is  sought  to  he  workiad 
out  is  this.  Reference  was  made  to  section  S7  of 
the  special  Act,  which  sets  out  various  duties  which 
are  imp-^sed  upon  the  company  and  the  consequenoa 
of  not  performing  those  duties.  It  is  said  that  though 
sub-sections  1,  2,  3,  and  4  refer  substantially  to 
matters  which  are  mentioned  in  section  2S  of  the  Act 
of  1870,  and  which,  therafir*,  fall  witiiin  the  opera- 
tion of  section  33,  yet  if  a  distinction  is  drawn  between 
the  general  and  the  special  Act,  it  will  be  found  that 
sub-iectiou  6  does  not  come  within  the  area  of  those 
duties  which  are  imposed  upon  tramway  companiei 
generally  by  section  28  of  the  Act  of  1870,  It  is  siid 
that  in  these  drcnmstanosa  section  33  of  the  Act  of 
1870  has  no  application  to  disputes  arising  under  sub- 
section 5,  I  have  already  said  that,  in  so  far  aa  ih« 
argument  is  based  upon  a  distinction  between  the 
spedal  Act  and  those  provisions  of  the  general  Aot 
which  are  made  part  of  the  speciol  Act.  I  do  not  think 
that  there  ia  any  foundation  for  it.  But  I  go  furlfaer 
and  say  that  sub-section  o  deals  with  duties  which 
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■re  part  and  parcel  of  those  described  in  section  28 
the  Act  of  1870. 

That  only  leaves  me  to  deal  •with  the  operation  of 
section  33.  That  section,  by  appointing  a  special 
tribunal  to  deal  with  disputes  of  this  sort,  has,  in  my 
opinion,  ousted  the  jurisdiction  of  the  couri;.  The 
deoioioii  of  the  House  of  Lords  in  Grotfidd  &  Sova  v. 
MancTiesUr  Ship  Canal  Co.  is  really  conclusive  that 
this  is  a  case  in  which  the  jurisdiction  of  the  court  is 
ousted. 


Solicitors  for  the  plaintiffs,  Shane,  Parker,  <£  Cb.. 
for  ^.  i7.  JfiJter,  Norwich.  ' 

Solicitors    for    the  defendants,    Crowdert,    Vixtrd, 
Oldham,  <fe  Co.,  for  MilU  &  Reeve,  Norwich. 


Stzhunq,  L.J. — I  am  of  the  same  opinion.  I  think 
that  section  33  of  the  Act  of  1870  ousts  the  jurisdic- 
tion of  the  court.    That  section  in  its  terms  closely 
resembles  that  in  CrotJUld  A  Son$  v.  MancJiester  Ship 
Canal    Co.    It  is  totally  different  from  the  section 
in      London,     Chatham,    and    Dover    Bailway     Co. 
▼.     South- Eastern    Bailway    Co.,    and    I    may    add 
that    this  point    is    covwed    by   the    decision    of 
the     Court    of    Appeal    in    Beg.    v.    Croydon    and 
Norwood    Tramioays    Co.       Therefore,    both     upon 
principle  and  upon  authority  I  think  that  the  juris- 
aiction  of  the  court  is  ousted.    It  is  true  that  the 
objection  to  the  jurisdiction  comes  at  a  very  late  stage 
in  the  proceedings,  and  it  is  said  that  as  it  was  not 
taken  iii  the  pleadings  or  at  the  trial  we  ought  to  dis- 
regard it.    The  objection,  however,  is  to  the  jurisdic- 
tion of  the  court,  and  I  cannot  see  how  the  parties  can 
by  not  taking  it  before  give  the  court  jurisdiction.    I 
agree  upon  tttat  with  my  lord.    The  only  remaining 
question  is  whether  this  is  a  matter  which  comes  within 
seotion  33.    One  contention  is  that  by  section  22  of  the 
Act  of  1870  Parts  II.  and  III.  of  that  Act  are  incorpor- 
ated with  and  form  part  of  the  special  Act,  the  special 
Act  and  the  incorporated  are  made  one  Act  in  the 
sense  tlat  the  reference  in  section  33  to  "  this  Act" 
refers  to  the  provisions  of  the  special  Act.      I  do  not 
think  it  necessary  to  decide  that,  but  I  do  not  desire 
to  say  that  that  contention  is  not  well  founded.    It 
is  sufficient  to  say  that  the  dispute  in  the  present  case 
falls  within  two  of  the  matters  expressly  mentioned  in 
section  33  of  the  Act  of  1870— first,  the  propriety  of 
or  the  mode  of  execution  of  any  work  relating  to  any 
tramway ;  and  second,  whether  the  work  is  such  as 
ought  reasonably  to  satisfy  the  local  authority.    The 
question  therefore  is  not  one  to  be  decided  by  the 
courts.    It  is  then  said  that  section  57,  sub-section  5, 
of  the  special  Act  is  inconsistent  with  this  view.    I  do 
not  think  so.  If  the  dispute  is  as  to  the  obligation  cast 
upon  the  company  or  as  to  the  expense  reasonably 
incurred  by  the  corporation,  it  must  be  decided  as 
required  by  section  33.    Upon  these  grounds  I  think 
that  the  appeal  must  be  aUowed. 

iiovi/tOTX,  L.J. — ^I  am  of  the  same  opinion.      I 
desire  to  add  a  few  words  with  reference  to  the  coo- 
stmction  of  section  33  of  the  Tramwajo  Act,   1870. 
Though  it  is  not  necessary  to  decide  it,  in  my  opinion 
the  words  of  section  22  of  the  Act  of  1870  (the  incor- 
porating section)  do  not  entitle  xm  to  give  to  the 
words  "  this  Act "  in  section  33  a  meaning  so  as  to 
inolnde  a  reference  to  the  special  Act.    Those  words, 
in  my  opinion,  refer  to  the  general  Act  itoelf.    But 
it  is  not  necessary  to  decide  it,  because  I  think  that 
section  67,  sub- section  5,  is  only  a  particular  instance, 
embodied  in  the  special  Act,  of  an  agreement  con- 
templated in  section  29  of  the  Act  of  1870,  which  the 
local  authority  and  the  tramway  company  are  em- 
powered, or  indeed  expected,  to  make.    That  being 
so,  the  general  words  of  section  33  are  ample  to  cover 
the  dispute,  and  as  the  words  of  reference  to  arbitra- 
tion are  peremptory  the  court  has  no  option  but  to 
give  effect  to  the  objection  whenever  taken,  and,  if 
neoestsry,  itself  to  take  the  objection. 

Appeal  allowed. 


April  S. 


From  E.  B.  Div.  ) 

(Yaughan  Williams,  Stirling,  and  > 

Moulton,  L.JJ.)  j 

FOSTEB    V.     WABBLDrOTON     UeBAK     DiBTBIOT 

OouHon,.  (a.) 

Fithery— Pollution— Oytier  beds  on  foreshore— Occupa- 
tion—Discharge  of  sewage  into  the  sea — Damage  to 
oyster  leds  through  acts  of  sanitary  authority— Bight 
of  occupier  to  sue  sanitary  authority  for  damage*. 
In  an  action  to  recover  damages  from  an  urban  dittriet 
council  for  discharging  sewage  into  the  sea  so  as  to  pollute 
the  plaintiff's  oyster  storage  beds,  it  appeared  that  the 
foreshore  on  which  the  beds  were  situate  was  part  of  the 
watte  of  a  manor,  and  that  the  plaintiff  and  his  prede- 
cessors had  occupied  and  used  the  beds  for  fattening 
oysters  for  a  period  esOending  as  far  hack  as  living 
memory  went;  that,  toAen  the  plaintiff  first  acquired  the 
beds,  a  sewer  which  had  been  made  by  a  rurou  sanitary 
authority,  the  predecessors  of  the  defendants,  dieeharged 
an  inconsiderable  quantity  of  sewage  into  the  sea  dose  to 
the  beds;   that  subsequently  the  defendants  made  new 
sewers  and  connected  them  with  the  old  sewer,  and  thus 
greatly  increased  the  quantity  of  sewage  discharged  from 
that  sewer;  and  that  the  plaintiff's  beds  were  thereby 
contaminated  and  the  oysters  therein  rendered  unsafe  for 
human  food, 
Meld,  thei  the  action  was  maintainable. 

Appeal  by  the  defendants  from  the  judgment  of 
Walton,  J.,  at  the  trial  of  an  action  without  a  jury. 
The  plaintiff,  James  Duncan  Foster,  who  carried  on 
the  business  of  an  oyster  merchant  at  Emsworth,  near 
Chichester,  claimed  an  injunction  to  restrain  the 
defendants  from  placing  or  maintainiog  their  sewer 
outfalls  in  the  neighbourhood  of  his  oyster  storage 
beds  on  the  foreshore  of  Emsworth  Creek,  and  from 
delivering  sewsge  on  the  said  foreshore  and  into 
the  water  in  the  neighbourhood  of  his  said  beds,  so 
as  to  contaminate  the  same  and  to  cause  the  oysters 
therein  to  become  infected  and  unsafe  for  human  food, 
and  to  cause  a  nuisance  to  the  plaintiff.  The  plaintiff 
further  claimed  damages  for  loss  and  injury  to  his 
business  caused  by  the  contamination  of  his  storage 
beds  and  oysters. 

The  defendants,  who  were  the  urban  council  of  the 
district  in  which  Emsworth  was  situate,  by  their 
defrnce  said  that  the  plaintiff  had  no  title  to  the 
oyster  storage  beds  in  question,  and  no  greater  right 
in  the  forrshore,  channel,  or  storage  beds,  and  no 
greater  right  to  or  property  in  the  oysters  stored  in 
the  beds  than  any  other  member  of  the  public,  and 
that  the  user  of  the  beds  by  the  plaintiff  was  subject 
to  the  right  of  the  defendants  to  discharge  sewage 
into  the  sea;  and  that  the  plaintiff  was  not  in  a 
position  to  maintain  an  action  in  respect  of  the 
dircbsrge  of  sewage  into  tidal  navigable  waters. 

The  defendants  further  said  that  th^  had  by  more 
than  twenty  years'  user  acquired  an  indefeasible  right 
to  discharge  sewage  into  Emsworth  Creek. 

The  defendants  further  said  that  by  virtue  of 
sections  21  and  24  of  the  Public  Health  Act,  1875,  the 
owners  and  occupiers  of  premiiea  within  the  defend- 
ants' district  had  the  right  to  cause  their  drains  to 
empty   into  the  defendants'  sewers,   and   that    the 

(a.}  Reported  by  F.  Q.  BiJOKBB,  Esq.,  Barrister- 
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defandants  had  no  power  to  preTeot  the  aoti  com- 
plained of. 

The  defendaiiU  liirtlieT  said  tinA  the  plaintiff's 
remedy  (if  aaj)  wa;  under  section  299  of  tlie  Publio 
Health  Act,  ISTd. 

It  appeared  that  in  the  year  1878  the  pUintiff  pnr- 
chated  thirteen  oyater  beda  on  the  foreahore  of  £ini- 
worth  Creek  from  one  Jamea  Cribb,  together  with  the 
bosiiiess  of  aa  oyster  merchaat  then  carried  on  hj 
Jamea  Cribb.  These  bads  bad  e:si«ted  as  far  back  as 
living  memory  weaf.  Ttie  plttiotiff  subiequently  pur- 
obaied  other  stmilar  bads  trom  other  peraonB.  The 
plaintiff  owned  a  number  of  vesaels  which  he  used  for 
the  putpoae  of  dredgiag  oysters  from  the  sea,  and 
those  oysters  he  laid  down  in  the  beda  to  fatten  fur 
the  market.  He  also  procured  oysters  from  abroad 
which  ha  lud  down  in  the  bads  together  with  those 
which  he  dredged  from  the  sea.  The  beds,  which 
were  artiScially  conatruoted,  some  being  boarded  at 
the  aides,  and  some  having  sides  made  of  concrete, 
were  adTaotageoosly  situated,  occupying  guoh  a  high 
position  that  the  oysters  could  be  gathered  almost  at 
any  time,  ix respective  of  the  state  of  the  tides. 

Documentary  evidence  was  produced  to  show  that 
the  foreshore  where  the  beds  were  situate  had  been  part 
of  the  waste  of  the  manor  of  Ems  worth,  and  that  the 
lord  of  the  manor  had  owned  a  several  tjshery  thereon. 
The  plaintiff  had  a  very  large  trade  in  oysters,  and 
during  the  last  few  yeara  had  sold  od  the  market  on 
the  average  over  2,000,000  oyaters  per  annum. 

In  the  year  1874  the  guardians  of  the  Harant  tTniou, 
the  rural  sanitary  authority  of  the  district  which  then 
imiluded  Ems  worth,  had  sought  the  advice  of  Mr. 
Ford,  an  engineer,  with  respect  to  the  drainage  of 
Emswortb.  Mr,  Ford  found  that  there  was  no  system 
of  drainage  at  Emsworth,  and  deviaed  a  soheme,  the 
effect  of  which  was  that  a  sewer  discharge  d  its  sewage 
just  above  the  oyster  beds  in  question.  The  sewage 
was  collected  in  a  tank,  whiah  only  discharged  at  low 
tide,  being  kept  shut  by  means  of  a  penstock  for 
nineteen  out  of  the  twenty-four  hours.  The  quantity 
of  sewage  discharged  from  this  sewer  was  at  hrat 
inconsiderable,  and  continued  to  be  so  during  the 
time  that  the  rural  sanitary  authority  had  juria diction 
in  the  district. 

In  1894  the  defendants  were  incorporated,  their 
district  being  carved  out  of  the  Havant  Union. 

In  1896  and  subsequent  years  the  defendantsextendod 
the  system  of  drainage  by  making  new  sewers  whereby 
the  discharge  from  the  old  outfall  greatly  increagod. 
The  plaintiff  complained  that  this  increased  discharge 
of  sewage  constituted  a  nuisance,  and  alleged  that  the 
nniaanoe  was  farther  aggravated  by  the  neglect  of  the 
defendants  to  make  use  of  the  penstock  provided  by 
Mr.  Ford. 

In  1^96  a  Dr.  Bulstrode  visited  Emswortb  and 
m«de  a  report  on  the  sanitary  condition  of  the  place, 
in  which  he  pointed  out  the  danger  which  existed  in 
regard  to  the  plaintiff's  oyster  bedu.  In  the  same 
year  the  plaintiff  made  complaints  aa  to  the  drainage 
system  to  the  Board  of  Trade  and  the  Local  Oovem- 
ment  Board. 

In  the  following  year  the  plaintiff  became  a  member 
of  the  defendant  council  and  endeavoured  to  persuade 
the  council  to  take  steps  to  obviate  the  danger  which 
threatened  his  oyster  beds. 

In  November,  1902,  the  plaintiff  supplied  oysters 
for  a  bauquet  which  was  held  at  Winchester,  After 
the  banquet  certain  persons  who  were  present  were 
taken  ill  and  died  from  typhoid  fever. 

An  icquiry  was  held  by  the  Local  Government 
Board,  and  the  conclusion  arrived  at  was  that  the 
deaths  ware  attributable  to  the  consumptioo  ol 
oysters  from  Emswortb  which  were  not  fre#  trom 
sawsge  matter. 


The  plaintiff  alleged  that  in  coDsequence  of  the 
poUuttoa  caused  by  the  defendants  his  trade  was 
ruined,  and  he  waa  unable  to  make  use  of  his  o7*teir 
beds. 

WaltoQ,  J.,  was  of  opinion  that  the  plaintiff  h^d  a 
good  title  to  the  soil  of  the  oyster  beds  by  virtae  of 
the  Statute  of  Limititiona  or  otherwise,  and  that  he 
had  also  acquired  the  right  of  several  fishery,  and 
that  the  oyster  beda  were  his  private  oyster  beds  ;  and 
that  the  defendants  oould  have  so  proacriptive  right 
to  discharge  sewag<9  into  the  se«  so  as  to  contaminate 
oysters  in  private  oyster  beds.  He  was  also  of  opimoD 
that,  even  luppoiiog  this  were  a  public  fishery,  the 
defendants  conld  not  acquire  by  prescription  a  right 
to  pollute  a  public  fishery,  and  that  tbe  plaintiff  w») 
skill  entitled,  as  owner  of  the  soil,  to  recover  in  respeot 
of  the  injury  done  to  hiui  in  the  exercise  by  hitn  of 
the  public  right  of  fishery.  He  accordinglj  gKfe 
judgment  for  the  plaintiff  for  damages  to  be  asMMad. 

The  defendants  appealed. 

Sir  Rohert  Fiiday,  K.C.,  and  BokUr,  for  the 
defendants, 

Ma<:morrfm,  K,C..    W.   Willi,  and  J.  Q.  Ptam,  tor 

the  plaintiff. 

VAtroHAS  Wtluaks,  L.  J.— This  it  an  appeal  front 

the  judgment  of  Walton,  J.,  in  favour  of  the  plaintiff 
for  damages  to  be  ascertained.  The  plaintiff  is  ma 
oyster  merchant,  and  he  brings  this  action  to  recover 
damages  in  reapscit  of  injury  sustained  by  Um  in 
conuectiou  with  his  oyster  beds  at  Emswurth,  and 
with  his  business  as  an  oyster  merchant.  The  osoM 
of  damage  alleged  by  him  is  that  the  defendants, 
who  are  the  sanitary  authority  at  Emaworth,  have 
discharged  near  or  on  his  oyster  bads  sewage  to  snoh 
an  extent  as  to  render  his  oysters  unfit  for  human 
oonsumption.  There  is  no  dispute  that  unfortunately 
the  oysters  did  become  contaminated,  some  of  them 
having  been  eaten  at  a  banquet  at  Winchester  with 
lamentable  results. 

The  points  raised  on  the  appeal  may  shortly  be 
stated  in  this  way.  In  the  first  place  it  is  said  that 
the  plan  tiff  had  no  such  property  or  interest  in  tbe 
oyster  beds  where  he  depoiited  bis  oysters  as  to  give 
him  any  right  of  action  agtunat  the  defend  ants. 
Next,  it  is  said  that,  even  assuming  the  plaintiff  had 
such  a  right  or  interest  by  way  either  of  occupation 
or  property  in  the  oyster  beds  as  might  giro  him  a 
right  of  action,  yet,  if  regard  is  had  to  the  history  of 
the  establishment  and  constitution  of  the  defendant 
board,  the  defendant  board  are  in  the  circumstant.-«i 
under  no  liability  in  respect  of  the  oyslen  having 
been  contaminated  by  the  sewage.  Further,  a  defence 
was  raised  which  was  based  either  on  an  alleged 
common  law  right  to  discharge  sewage  into  the  Ma 
or  on  a  prescriptive  right  alleged  to  be  retted  in  the 
defendant  board  to  discharge  sewage  into  the  iea  at 
Ems  worth.  I  will  deal  with  these  points  one  by 
one,  and  I  propose  to  follow  the  judgment  and  tM 
findings  in  fact  and  in  law  of  Walton,  3.,  and  to 
express  my  views  as  to  bow  far  they  can  be  jastifiad. 
The  first  thing  that  Walton,  J,,  finds  is  that  the  toil 
of  the  foreshore  where  the  oysters  were  belonged  to 
the  lord  of  the  manor.  I  tlunk  that  that  fin&ic  in 
fact  is  tight.  Walton,  J.,  having  found  in  fact  thai 
the  soil  of  this  foreshore  belonged  to  the  lord  of  the 
manor,  being  in  fact  part  of  the  waste  of  the  mamr. 
this,  of  ourse,  is  not  in  iteelf  sufficient  to  fuppoit 
any  right  in  the  plaintiff,  because,  to  begin  witli,  m 
Walton,  J. ,  points  out,  aaauming  the  soil  to  be  the  soil  of 
the  lord  of  the  manor,  that  does  not  give  any  property  to 
t)ie  plaintiff  unless  he  can  show  that  either  by  grant 
or  by  the  Statute  of  Limitations  or  ia  tome  othsr 
way  a  right  has  been  established  in  him  to  tbe  soil  of 
the    oyster  beds.     And  then  the  question  ariee*  •* 


VoL  LIV. 


[Aug.*,  not.) 


THE  WEEKLY  REPORTEK. 


677 


COITBT  OF  AFFIAI. 


FoBTBS  V.  WABBLDroToir  Ubbait  Distbiot  Coimoii. 


OOITBT  OF  AfPIAIm 


to  what  ri|^ht8  of  fishery  there  are.  Walton,  J., 
properly  points  out  that,  if  there  is  not  a  right  of 
several  fishery  in  the  loid  of  the  manor,  the  rights  of 
thepnUio  to  fish  will  have  to  be  taken  into  considera- 
tion. But  I  agree  again  with  Walton,  J.,  that  this 
would  not  prevent  the  plaintiff  from  aoquiring  a  part 
of  the  fishery  l^  possession  under  the  Statute  of 
Limitations  provided  the  soil  of  the  foreshore  were 
vested  in  the  lord  of  the  manor.  Walton,  J.,  goes  on 
to  describe  the  character  of  the  opter  beds,  and  as  to 
this  part  of  the  case  there  is  no  dispute,  llie  minner 
in  whioh  the  plaintiff  used  the  oyster  beds  wai  this. 
He  either  dredged  oysters  in  deep  water  at  some 
distance  from  Bmsvorth  and  brought  them  in  and 
deposited  them  in  the  beds,  or  use  he  imported 
oysters  from  abroad  and  deposited  them  in  the  beds. 
He  deposited  them  there  for  the  purpose  of  being 
fattened.  We  have  to  consider  whether,  the  oysters 
beiiig  in  these  beds  under  these  oiroumstanoes  and 
being  injured  in  this  way,  the  plaintiff  has  a  good 
oause  of  action.  It  is  necessary  lor  him  to  prove  at 
least  an  occupation  of  the  beds.  Walton,  J.,  went 
through  a  great  deal  of  documentary  evidence  of 
various  sorts,  and  arrived  at  the  conclusion  that  the 
lord  of  the  manor  not  oiily  had  the  soil  of  the  fore- 
shore vested  in  him,  but  also  had  a  several  fishery  on 
the  foreshore  within  the  ambit  of  the  manor.  The 
importance  of  the  existence  of  a  several  fishery  in 
this  case  is  that  the  court  is  thereby  relieved  from  a 
difficulty  which  might  arise  from  the  existence  of  a 
public  right  of  fishing.  If  it  were  necessary  to  prove 
a  title  to  the  beds,  in  my  opinion  the  plaintiff  would 
in  the  circumstances  be  able  to  prove  a  good  title. 
But  in  any  case  I  think  that  the  plaintiff  has  been  in 
such  oeoupatiou  of  the  beds  and  for  such  a  length  of 
time  as  would  entitle  him  to  sustain  an  action  for  the 
injury  whioh  is  alleg^  to  have  been  done. 

The  next  question  is  as  to  the  liability  of  the 
defendant  board.  The  defendant  board  were  estab- 
lished in  1894  for  a  district  carved  out  of  the  larger 
district  of  their  predecessors,  the  sanitary  authority 
of  the  Havant  Union,  When  the  defendwit  board 
were  established  a  confirmation  order  was  made,  by 
article  9  of  which  it  was  provided  that  on  and 
after  the  day  of  the  first  meeting  of  the  board 
all  the  duties,  liabilities,  obligations,  aad  property 
attached  to  or  vested  in  the  sanitaiy  authority  of 
the  Havant  Union  should,  so  far  as  concerned  the 
newly-formed  district,  attach  to  and  vest  in  the  new 
board.  With  regard  to  the  historv  of  the  sewers,  the 
town  of  Bmsworth  is  not  one  in  which  the  population 
has  largely  increased.  There  was  a  time  when,  so 
far  as  houses  were  concerned,  the  sewage  was  largely 
disposed  cf  by  means  of  privies  and  cesspits,  and  the 
use  of  water-closets  was  very  little  adopted.  But  so 
far  as  the  sewagpe  was  carried  away  in  drains  it  was 
discharged  into  a  tidal  millpond  which  has  beea 
spoken  of  as  the  seaside  millpond.  Doring  ^e  time 
of  the  defendants'  predecessors  the  seaside  millpond 
began  to  be  somewhat  oSbusive  in  consequence  of  the 
disoharf^  of  sewage  into  it,  and  the  Havant  Union 
were  minded  to  core  this  if  they  could.  They  con- 
sulted Mr.  Ford,  an  eminent  eng^eer  and  expert  in 
these  matters,  and  on  his  recommendation  they  laid 
down  a  new  sewer  discharging  at  anotiier  p:int,  the 
object  bein^  to  prevent  the  water  of  the  seaside 
millpond  being  poUnted.  This  plan  involved  the  use 
of  a  penstock,  by  which  it  was  expected  that  tiie 
sewage  would  be  held  back  for  nineteen  hours  out  of 
the  twenty-four,  and  that  it  would  be  let  loose  at 
such  a  time  before  low  water  as  would  enaUe  it  to  be 
carried  out  far  into  the  sea  and  rendered  innocuous. 
Bat  for  some  reason  or  other  the  penstock  was  not  I 
raccessful,  and  on  its  use  being  discontinued  the  I 
nnisanoe  largely  increased.    I  agree  with  Walton,  J,,  f 


in  his  finding  that  the  amount  of  sewage  whioh 
found  its  way  into  Ford's  sewer,  whioh  was  made 
in  1874,  was  at  first  inooniiderable,  but  that  the 
defendants,  after  they  were  constituted,  themselves 
altogether  altered  the  working  and  operation  of  that 
sewer.  They  made  new  sewers  and  connected  them 
with  Ford's  sewer,  and  so  largely  increased  tiie 
amount  of  sewage  introduced  iato  that  sewer.  One 
of  the  new  sewers,  which  has  been  spoken  of  as  the 
"pick-up  sewer,"  was  in  a  sense  a  benefit  to  the 
oyster  bed),  because  it  picked  up  the  sewase  of  two 
or  three  old  sewers  which  had  hitherto  £scharged 
directiy  into  the  midst  of  the  oyster  beds  and  carried 
it  into  Ford's  sewer.  But  although  the  defendants 
did  to  that  extent  ameliorate  the  condition  of  the 
oyster  beds  by  preventing  sewage  being  discharge 
directly  on  to  them,  it  must  not  be  forgotten  tiiat  the 
pick-up  sewer  was  by  no  means  the  omy  sewer  made 
oy  the  defendants  which  carried  additional  sewage  into 
Ford's  sewer.  In  these  cironmstanoes  I  think  there 
is  ample  evidence  that  the  defendants  brought  about 
the  rwult  coioplained  of  by  tlie  plaintiff,  and  the^  did 
so  by  their  own  acts  of  commission  as  distinguished 
frOm  acts  of  omission.  I  am  therefore  relieved  from 
the  necessity  of  considering  wheUier  they  could  be 
held  liable  for  mere  acts  of  omission  to  perform  their 
duty,  and  also  from  the  necessity  of  considerinK 
whetJier  article  9  of  the  confirmation  order  would 
have  the  effect  of  making  them  liable  for  the  inefficient 
works  of  their  predecessors. 

If  we  come  to  the  conclusion  that  the  defendants 
are  primd  facie  responsible  for  the  damage  done  by 
their  sewers  through  their  own  acts  to  tiie  plaintiff's 
oyster  beds,  the  question  arises  whether  there  is  any 
ground  on  which  the  defendants  can  escape  ItebUity. 
They  attempt  to  escape  by  saying  that  mey  have  a 

frescriptive  right  to  discharge  sewage  into  the  sea. 
cannot  agree  to  that.  This  is  not  a  mere  case  of 
inhabitants  using  sewers  to  a  larger  extent  than 
formerly.  During  the  last  ten  years  the  user  of  these 
sewers  has  been  altogether  different  in  character  as  well 
as  in  quantity.  The  defendants  cannot  rely  in  tlus  case 
on  any  prescriptive  right  arising  under  the  Prescription 
Act  If  they  are  to  succeed  on  prescription  at  all  it 
must  be  by  common  law  prescription,  based  either 
on  an  assumed  gprant  or  on  immemorial  user.  In  my 
opinion  the  tlaim  to  prescription  fails  altogether.  With 
regard  to  the  alleged  common  law  right  to  discharge 
sewage  '^^  i^^  ^*>  I '""  of  opinion  that  there  is  no 
such  right,  and  this  is  a  view  which  has  been 
expreasra  by  Buckley,  J.,  in  Hobart  v.  Southend 
Corporation,  75  L.  J.  E.  B.  305. 

On  these  grounds  I  have  come  to  the  conclusion 
that  the  judgment  of  Walton,  J.,  is  right,  but  I  will 
add  a  few  words  as  to  the  cases  which  are  supposed 
to  militate  against  this  view.  [His  lordship  referred 
to  Truro  Corporation  v.  Bom,  61  W.  E.  68,  [1902]  2 
K.  B.  709,  and  Beg,  v.  Douming,  11  Cox.  580,  neither 
of  which,  in  his  opinion,  conflicted  with  the  judgment 
of  Walton,  J.,  and  to  Olouop  v.  Hetton  and  liUworth 
Local  Board,  28  W.  B.  Ill,  12  Oh.  D.  102,  and 
Attomey-Oeneral  v.  Dorking  Union,  30  W.  B.  679, 
20  Ch.  D.  595,  each  of  whioh  was  in  substance  an 
action  brought  to  compel  the  defendants  to  perform 
their  statutory  duties,  and  neither  of  which  showed 
that  the  present  action  for  daraa^  would  not  lie.] 
The  result  is  that  I  think  that  this  appeal  must  be 
dismissed. 

STtBUSO  and  Hottlxon,  L.JJ.,  ooncuned. 

Appeal  ditmiued. 

Solicitors  for  the  plaintiff.  Stow,  Preston,  db  Lyttelton, 
for  Baper,  Freehnd,  <t  Tyacke,  Chichester. 

Solicitors  for  the  defendants,  Palmtr  &  Bull,  tot 
J,  W.  L,  Cooper,  Bmsworth. 
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Appeal.  1 

(Collms,  M.E.,  and  Eomer  and  J  March  5. 

Cozens -Hardy,  L.JJ.)  ) 

In.  rt  E.  (a.) 

Lunaeij — Vetting  orilfr — Orimuutl  lunatle—Juri«dtctit/n 
—Trustit  Aet,  1860  (13  d:  14  Vkt  c.  60).  «.  5  — 
Luntity  Act.  1890  (a3  A  54  Fiei.  c.  5),  «.  136,  340, 
342. 

Under  uctim  o  o/  the  Trualte  Act.  1850,  tAe  court 
had  potoer  to  mukn  a  vattng  order  when  any  perxM  wcu 
entitled  Jointly  with  any  lunatic  or  perton  of  unsound 
mind,  words  wAicA  included  a  crimiwtl  lanatic.  The 
Act  of  1850  iuj(  repealed  by  the  Lunacy  Act,  1890,  *, 
342  :  "  The  AeU  mentioned  itt  the  Ji/th  tchedule  are 
hereiy  repealed  to  the  extent  let  forth  in  the  third  column 
of  the  sarne  ichtdale.  Provided  thit  thit  repeal  ihatt 
fiot  affect  ani/  juritdiclion  or  practice  ettablishtd,  con^ 
firmed,  or  transferred,  or  salart/  or  compensation  or 
superannuation  eecured  by  or  under  any  enadment 
repealed  by  thii  Act." 

Seetione  136  and  341  of  the  Act  of  1890  in  suhitance 
re-enact  eeetion  S  of  Iht  Ad  of  1850  as  regard*  any 
trustee  who  is  a  lunatic  or  person  of  unsound  mind,  but 
seetinn  340,  snh-tection  1.  of  the  Aet  of  1890  enacts  thtt, 

"  save  as  in  this  Act  otherwise  expreesly  provided,  this 

Act  shiyU  not  extend  to  criminal  litntttici." 

!Idd,  that  the  court  had  jurisdiction  to  make  a  ncstinij 

order  in  the  case  of  a  criminal  lunatic,  inasmuch  at  the 
jurisdiction  exercised  tindtr  section  8  of  the  Act  of  1850 

uKis  preserved  by  the  saving  datue,  section  342  of  th«  Act 

of  1890. 

Under  ft  marriage  aettlement  a  sum  of  India  3J  p«r 
cent.  ladia  Stock  stood  in  the  names  of  two  trust eeii. 

One  of  tbe  trustees,  R ,  committed  a  criminal 
offence,  but  being  of  unsound  mind  not  ao  found  te 
wat  sent  to  a  criminal  lunatic  asylum, 

A  new  trustee  having  been  appointed  in  liis  stead, 
this  wag  a  siimmous  taken  out  hf  tbe  old  trustee 
for  an  order  vesting  the  said  stoclcfl  itt  the  joint  n&mel 
of  himself  and  the  new  trustee. 

The  BummoQS  came  before  Cozens-Hardy,  L.J.,  in 
chambers,  as  a  judge  in  lunacy,  who,  doubting  if  he 
had  authority  to  make  tbe  order,  adjourned  the 
summons  into  court  for  argument. 

The  new  traetee  was  not  represented. 

The  argument  is  fully  referred  to  in  the  judgments 
of  the  court. 

W,  M,  Cann  for  the  applicant. 

CoLLDta,  M.H.— The  question  in  this  case  ariaes 
upon  the  application  by  one  of  two  trustees,  who  ia 
hiujaelf  sane,  to  have  the  funds  which  are  at  present 
vested  in  him  and  his  co-trustee,  who  is  a  criminal 
Ituiatic,  transferred  to  hiooself  and  a  new  trustee  ; 
and  the  question  is  whether,  under  the  present  con- 
dition of  the  law,  there  is  jurisdiction  to  make  that 
order.  Before  the  passing  of  the  Lunacy  Act,  IS 90, 
a  matter  of  this  kind  wan  prOTided  for  by  section  5  of 
the  Act  of  1850,  which  deals  with  the  question  of  the 
transfer  of  stock  frooi  one  trustee  to  another  in  cases 
of  lunacy  without  espre»sly  mating  any  distinction 
between  a  criminal  lunatic  and  any  other  class  of 
lunatic.  Therefore  such  a  matter  as  the  present 
could  formerly  have  been  dealt  with  under  that  seotion. 
Bat  the  diificulty  here  arises  by  reason  of  the  repeal 
of  that  section  by  the  Act  of  1890.  Now,  the  repeal- 
ing section  (section  312)  commences  thus ;  "The  Acts 
mentioned  in  the  fifth  schedule  are  hereby  repealed  to 
the  extent  set  forth  in  th«  third  column  of  the  same 

(a.)  Reported  by  Matteiob  N.  DatJoatrgR,  Esq., 
Barrister-at-Law. 


schedule."    Then  in  Bshednle  5  ot  the  Act   among 
the  sections  repsaled  is  section  5  of  the  Act  of  1850. 
So  that,  thus  far,  we  fludthit  the  statutory  pfovisiou 
which  previously  covered  criminal  lunatics  is  repealed 
Then  comes  the  clause  which  gives  rise  to  the  present 
difficulty— namely,  the  proviao  in  section  342,   and 
the  queition  is  whether  that  proviso  preserves  the 
jurisdiction    over    criminal    lunatics     oonierred    by 
section  5  of  the  Act  of  1850.     The  proviso  is  in  these 
word* :  Provided  that  this  repeal  shall  not  affect  any 
jurisdiction   or  practica   e»tablisbed,    condrmed,    or 
transferred,  or. salary  or  ooipensation  or  superannua- 
tion secured  by  or  under  any  enactment  repealed  by 
this  Act,"     Now  there  has  been  no  reported  decision 
upon  these  particular  clauses  of  this  Act,  and  thers- 
fore  Mr.  Cann  has  assisted  us  by  reference  to  omh 
having  some  analogy  to  tbe  present.     In  the  absenot 
of  any  authorities  having  a  direct  bearing  upon  tbii 
Act,    he  has   suggested  that    in   other  iostanoes  in 
which  Acts  of  Parliament  have  been  repealed,  inch 
as  Lord  Cairns'  Act,  the  old  jurisdiction   baa  been 
preserved  by  a  saving  clause  in  the  repealing  Act. 
Now,  no  doubt  there  are   existing  decisions   which 
have   treated   the  jurisdiction    under    Lord    Cairns' 
Act  as  rem«iuing  in  force,  notwithstanding  ita  r«p«*I, 
for  by  some  accident  the   repealing  Act  contains  a 
saving  clause ;  and  in  Saytrs  v.  Collyvr,  33  W.  R.  81, 
28  Ob.  D,  103,  Baggallay,  L.J.,  made  the  following 
observations  with  reference  to  Lord  Cairns'   Act  and 
the  saving  clause  in  the  repea'ing  Act :  "  Our  atten- 
tion was  called  to  the  fact  that  Lord  Caima'  Act  had 
been  repealed  since  the  former  hearing  of  this  ca»*i 
being  included  in  the  schedules  to  the  Statute  Law 
fiavision  and  Civil  Procedure  Act,  1883  (4S  ft  47  Vici. 
o.  49),  but  that  Act  contains  words  preserving  tbs 
jurisdiction  of  the  court,  notwithrtandmg  the  repeiL 
By  section  5  it  is  enacted  thiit  any  jurisdiction,  <w 
principle  or  rule  of  law  or  equity,  established  or  cob- 
firmed,  or  right  or  privilege  acquired,  by  or  uadet 
any  enactment  repealed   by  the  Act  shall  not    b* 
affected  by  the  repeal.     It  is  not,  however,  ntcassaiy 
to  have  recourse  to  Lord  Cairns'  Act,  for  it  is  clear 
that  the  court  now  his  power  to  give  damages  h 
alternative    relief.      Before    Iiord   Caims'   Act^  w»! 
passed  a  plaintiff  who  wished  to  enforce  a  restnotivt 
covenant  had  two   remedies—he  might  oome  into  * 
court  of  equity   for  an  injunction    to    reatiain   t& 
infringement  ot  his  right,  or  he  might  have  reooone 
to  a  court  of  common  law  to  obtain  damages,  and 
Lord  Cairns'  Act  gives  the  court  of  equity  the  powat 
of  giving  a  piointiffi  damages  by  way  of  altematif* 
relief.    But  since  the  Judicature  Acts  each  division  of 
the  court  has  fuU  power,  apart  from  Lord  Cairns'  Act,  to 
give  either  an  injunction  or  damages."    "Whether  list 
is  a  correct  view  or  not  of  the  law,  for  the  reasCBt 
given  by  tbe  Lord  Justice,  it  cannot  be  r«tgarded  •» 
an  actutJ  decision  in  point ;  hot  nevertheless  it  i»  m 
expression  of  opinion  by  a  very  learned  jadge  that* 
particular  saving  clause,  which  does  not  appear  to 
differ  in  any  material  respect  from  the  saving  dwK 
in  section  342  of  the  Act  now  before  us,  has  tie  tSed 
of  keeping  alive  the  jurisdiction  under  Lord  Cainii 
Act.    A  number  of  other  cases  to  which  Sir.  Cann  ha* 
referred  certainly  asnime  that  the  j  orisdietion  ondtf 
Lord  Cairns'  Act  has  bean  presOTved. 

There  were  one  or  two  other  cases  cited  which  bars 
an  important  application  to  tbe  present  case — th^  i> 
to  say,  canes  where  you  find  in  an  Act  a  repealing 
claute  followed  by  a  saving  clause.  There  yon  h«« 
to  see  how  far  the  two  enastments  caQ  oo-oiist-  ft 
seems  to  me  that  the  principle  laid  down  in  th«io 
cases  is  applicable  to  the  preaemt  oasa.  And  tb>l 
principle  is  this;  where  you  have  a  rep**! Bod JW 
have  also  a  saving  clause,  yon  hav«  to  MMoV 
^whether  the  sabitituted  eoaotmeut  oontaliit  ««ftUl| 
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inoompatible  with  the  previoiuly  exutmg  enactment. 
The  qoeetion  ia,  aye  or  no,  u  there  incompatibility 
between  the  two  f  And  in  these  oases  the  judges,  in 
holding  tUbt  there  was  a  saving  daate  large  enoogh 
to  annni  the  repeal,  said  that  yon  must  see  whether 
the  tme  effect  was  to  substitute  sometbirg  incom- 
patible with  the  enactment  in  the  Act  repealed,  and 
that,  if  you  found  something  in  the  repealing  Act 
inoompatible  with  the  general  enactments  in  the 
repealed  Act,  then  you  must  treat  the  jurisdiction 
nnder  the  repealed  Act  as  pro  tanto  wiped  out.  That 
is  settled  by  the  coses  of  In  r«  Botufield,  32  Ch.  D. 
133,  and  Eume  y.  Somerton,  25  Q.  B.  D.  239.  In  both 
those  cases  the  judges  relied  upon  the  incompatibility 
of  the  substituted  enaotmeuts  with  the  old  enactments, 
and  held  that  in  consequence  of  that  incompatibility 
the  jurisdiction  under  the  old  Act  could  not  remain ; 
but  they  were  prepared  to  hold  that  the  saving  clause 
would,  if  there  were  no  incompatibility  between  the 
enactments,  have  the  effect  of  annulling  the  repeal 

In  this  state  of  the  authorities  it  appears  to  me  that 
there  is  enough  here  to  enable  us  to  hold  that  under 
this  saving  clause  the  useful  jurisdiction  under  the 
Act  of  1850  in  the  case  of  criminal  lunatics  has  not 
been  absolutely  wiped  out.  It  would  be  a  public 
misfortune  if  there  were  no  jurisdiction  over  funds 
held  by  criminal  lunatics,  and  in  my  opinion  we  are 
not  bound  to  hold  tbat  in  coo  sequence  of  the  Act  of 
1890  no  such  jnrisdiotiou  now  exists.  On  the  con- 
trary it  seems  to  me  to  have  been  the  intention  of 
this  saving  clause  to  preserve  that  jviri^diction. 
Accordingly  I  am  of  opinion  that  the  jurisdiction 
nnder  the  old  Act  remains,  though  the  practice  must 
be  governed  by  the  new  Act. 

BoMKB,  L.J. — I  am  of  the  same  opinion.  Ko 
doubt  there  is  a  difficulty  with  regard  to  criminal 
lunatics  owing  to  the  repeal  by  section  3i2  of  the 
Lunacy  Act,  1890,  of  section  5  of  the  Trustee  Act. 
1850.  The  position  is  this :  Prior  to  the  Act  of  1890 
there  was  undoubted  jurisdiction  on  the  part  of  the 
Lords  Justices,  in  a  case  like  the  present,  to  make  a 
▼estiag  order  even  in  the  case  of  a  criminal  lunatic. 
Toining  to  the  Act  of  1890,  it  appears  that  the 
section  which  deals  with  the  general  jurisdiction  of 
the  court  to  make  vesting  orders  (section  136)  does 
not  cover  the  case  of  a  criminal  lunatic  owing  to  section 
340,  which  enacts  tbat  "save  as  in  this  Act  otherwise 
expressly  provided  this  Act  shall  not  extend  to  criminal 
lunatics."  Now  the  old  jurisdiction  conferred  by  the 
prior  Act  was  first  of  all  swept  away  by  the  repealing 
aeotion  (section  342)  of  the  Act  of  1890,  but  this 
repealing  section  contains  a  specific  provision  that 
the  repeal  '^  shall  not  affect  any  jurisdiction  or 
practice  established,  confirmed,  or  transferred  .  .  . 
by  or  under  any  enactment  repealed  by  this  Act."  I 
agree  that  tJiese  general  words  at  the  end  of  the 
Motion  must  have  some  little  limitation ;  and  I  think 
the  limitation  is  this,  that  you  cannot  set  up  by  this 
provision  anything  that  is  inconsistent  with  the  pro- 
Tiaions  of  the  Act  of  1890.  But,  subject  to  that,  I 
think  that  the  plain  words  of  section  342  must  be 
given  effect  to.  Therefore  I  look  at  the  Act  of  1890 
to  see  whether  it  contains  anything  which  shows  that 
the  jurisdiction  of  the  court  with  respect  to 
crimmal  lunatics  is  no  longer  to  be  exercised.  Now 
I  do  not  find  that.  There  is  power,  no  doubt, 
given  by  the  Act  of  1890  to  make  vesting  orders  of  a 
general  ohaiaoter ;  but  the  mere  fact  that  section  340 
says  that  the  Act  shall  not  extend  to  criminal  lunatics 
does  not,  of  itself,  suffioientiy  show  that  it  was  the 
intention  of  the  Legialatnre  that  this  court  should 
never  exercise  the  jurisdiction  it  previously  had  as 
reg^ards  criminal  lunatics.  Let  ns  test  it  in  this  way :  I 
Supposing  there  had  been  no  repeal  by  section  342,  [ 


does  what  is  contained  in  the  Act  of  1890  amount 
to  a  repeal  of  the  ^wer  of  the  court  under  the  old 
Act  ?  In  my  opimon  certainly  not.  Tbat  being  so, 
it  appears  to  me  that  tlie  old  pnrisdiction,  so  far  as  it 
concerns  criminal  lunatics,  still  exists.  In  my  opinion 
the  present  case  is  exactly  the  kind  of  case  the 
Legislature  was  aiming  at  which  it  put  in  the  proviso 
in  section  342.  In  my  judgement,  therefore,  the  order 
asked  for  can  be  made  and  should  be  made. 

Cozbns-Habot,  L.J. — I  am  very  glad  that  the 
Master  of  the  Bolls  and  Bomer,  L.J.,  can  see  their 
way  to  a  decision  which  is  highly  convenient.  I  in 
nowise  dissent  from  that  decision,  although  this  is,  in 
my  opinion,  an  extremely  difficult  case.  I  am  pressed 
rather  with  the  view  that  this  decision  will  tend 
rather  to  make  the  work  of  statute  law  revision  a 
matter  of  great  difficulty,  because  it  will  be 
so  difficult  to  say  whether  ike  time  has  arrived  at 
which  the  powers  contained  in  the  repealed  Acts  put 
into  the  schedule  of  any  particular  revision  Act  have 
come  to  an  end,  for  it  may  be  that  in  some  case  like 
the  present  a  state  of  drcnmstances  may  arise  in 
which  it  may  be  doubtful  whether  the  jurisdiction 
nnder  one  or  other  of  tiie  repealed  Acts  is  still 
existing.  But  here  the  language  of  the  saving  clause 
in  section  342  is  undoubtedly  very  strong.  It  con- 
tains words  that  enable  us  to  make  such  an  order  as 
is  asked  for,  and  to  hold  that,  so  far  as  criminal 
lunatics  are  concerned,  that  there  being  no  provision 
in  l^e  Act  of  1890  to  meet  such  a  case  as  the  present, 
we  have  to  go  back  to  the  Act  of  1860.  There 
appears  to  be  no  direct  decision  on  the  point,  and 
probably  this  is  the  first  case  of  the  kind  which  has 
happened.  The  actual  form  of  the  order  requires 
consideration,  and  I  shall  be  happy  to  assist  Mr. 
Caun  in  puttiog  the  order  into  the  proper  form.  It 
appears  to  me  Uiat  the  order  should  be  entitied  "  In 
the  matter  of  B.,  a  criminal  lunatic  and  a  person  of 
unsound  mind,"  &c.,  and  also  "  In  the  matter  of  the 
Trustee  Act,  1850,"  as  well  as  "  In  the  matter  of  the 
Luoacy  Acts,  1890  and  1891." 

I  wish  to  say  one  word  as  to  Lord  Cairns'  Act. 
As  I  follow  Mr.  Cann's  able  argument,  to  which, 
personally,  I  feel  indebted,  there  is  no  express 
decision  that  the  Act  is  still  in  force,  though  in  some 
cases  it  seems  to  have  been  so  treated.  But  I  think 
the  better  view  is  expresied  by  Lord  Esher  in 
Chapman,  Morton,  <k  Co.  v.  Auckland  Union,  23 Q.  B.  D. 
294,38  W.  B.Dig.  141.  where  he  says:  "  It  is  true  that 
Lord  Cairns'  Act  h«s  been  repealed  since  the  passing 
of  the  Judicature  Acta  by  46  &  47  Vict  o.  49,  s.  3,  but  I 
am  confident  that  the  repeal  was  not  with  the  intention 
of  taking  away  any  of  tibe  powers  g^ven  by  the  Act  in 
a  Chancery  action,  but  because  it  was  considered  that 
the  Judicature  Acts  re-enacted  those  powers,  and 
therefore  tbat  Lord  Cairns'  Act  had  become  obioleto 
and  might  be  repealed."  Tba^  pawsge,  however,  is 
not  reaUy  necessary  for  the  decision  of  this  case. 

Upon  the  whole,  I  think  the  order  in  the  preseot 
case  may  go.  The  summons  should  be  amended  so  as 
to  agree  with  the  form  of  order  I  have  indicated,  and 
leave  is  given  accordingly. 

Solicitor,  F,  Titmay. 
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HtoH  Court. 


Hig^  Court  o(  fuettn. 


Chan.  Div.   \  April  27. 

BaoUey,  J.  J 

III  re  Whitehorne. 
Whitbhokne  w.  Best.  («.) 

If,7(_a)di'cK— Consfrucii'on  — Deutie  <o  /atfter  and 
eh  ildren — Jkvotat  to  n—Ex:tentof  rtvocat  ion  —A  ceelera- 
tion  of  children')  interaU. 


A  trgtaior  dtviitd  frfclioUt  upon  intif  {after  emnU 
which  had  happened)  as  to  one-foaHh  pirl  for  Ai>  ion 
O,  W.  for  life,  and  after  hia  dtatk  {iubject  to  a  power  of 
appointmtnt  to  his  widow,  which  wa$  not  exercised)  for 
the  chiidrm  of  0.  W.  tqualli/ :  ami  as  to  the  other  three 
fourth  parts  upon  iritit  for  the  other  three  sons  of  the 
testator  rtspedimiy  for  Ufe,  and  for  their  children,  tn 
manner  corresponding   with  the  trruU  of  the   shtire  of 
a.  W.  and  hia  children.     Bg  a  codicil  reciting  that  he 
was  diasatlsjied  with  G.  W.  the  testator  revoked  the  gift 
"  to  or  for  the  hentfit  of"  O.  W.,  und  direcUd  that  eaery 
claase  of  his  will  purporting  to  entitle  O.  W.  to  anij  part 
of  his  estate  ahoald  be  coaitrued,  and  the  trusts  thereof 
carried  out,  aa  if  tfte  name  of  O.   fF.  had  not  appeared 
therein,  „.     .,,        ,,  , 

Eeld,  that  the  word*  "for  the  Uneflt  of"  eoald  he 
tatUfied  by  other  lenefita  given  to  G.  W.  by  the  will; 
that  to  revoke  a  gift  by  will  ilte  words  of  reeocutton  must 
be  plain ;  that  the  interetts  given  by  the  will  to  the 
children  of  O,  W.  were  not  revoked;  and  that  these 
intereata  v>ere  aaxlerated  by  the  revoattion  of  the  interest 
ofO.  W. 

Greeav.  Tribe,  27  IF,  13.  39,  followed. 

Tftbor  V.  Prentioe,  32  W,  R.  872,  dtslin'inished. 

Origiaatuig  siunmoDB. 

The  question  in  this  smnmons  wm  whether  a 
revcKjation  in  a  codicil  of  a  gift  of  a  th»re  of  real 
property  to  a  son  for  life,  and  then  to  his  children, 
eitended  to  the  itttereats  o(  the  children  &i  well  m  to 
those  of  the  son. 

(George  Whit«horae,  by  his  will  made  in  March, 
1894,    consisting  of  numbered  paragriphs,   gave  his 
business  to  hit  trustees  upon  trust  to  carry  it  on  for 
the  bfnefit  of  bis  four  sons  until  the  youngest  attained 
t  went  J -one  years,  with  liberty  to  employ  any  son  as 
manager  or  other  wise,  and  provided  for  tue   other 
sous  ptirchaaiog  the  share  of  any  sou  in  the  business 
who,  upon  the  detsi-inination   of  the  previous  tritst, 
should  be  dead  or  unwilling  to  join  in  carrying  on  the 
business.     And  [in  paragraph  0)  the  testator  devised 
to    his    trustees   a  freehold  houw  and  premises   in 
"Wandswotth-road  and  also  a  freehold  house  on  the 
same  road  upon  certain  truatg  as  to  occupation  of  part 
thereof  which  came  to  an  end  on  his  youngest  son 
attaining  twenty  years,  and  also  upou  trusts  for   his 
•widciw    for    life,   and    for    his    daughters    for    their 
respective  lives  until  they  married.      And  after  the 
death  of  hia  wiEe  and  the  determination  of  the  trust 
in  favour  ol  hia  daughters,  "Upon  trust  as  to  one 
equal  fourth  part  thereof  for  my  aoo  George  WiUiam 
during  hia  life,  with  power  to  my  said  son  by  deed  or 
will  to  appoint  the  income  of  such  share  or  any  part 
thereof  to  his  widow  for  her  life  or  for  any  shorter 
period,  and  from  and  after  hia  death,  and  subject  to 
and  in  default  of  any  appointment  in  favour  of  his 
widow,  upon  trust  for  bis  children   or  child  in  fee 
simple,  in  equal  shares  between  them  if  more  than 
one.     Provided  always  that  if  any  child  of  my  eaid 
ion  George   William,   being  male,  shall  die  before 
attaining   the    age    of    twenty-one  years,   or  being 

(*,)  Beportsd  by  Nktulk  TmBtJ-rr,  Esq.,  Bar- 
Eist«r-at-Iiaw> 


female  shall  die  before  attwning  that  age  or  marryiis*, 
then  and  in  every  such  case  the  share  of  the  deceased 
child,  including  any  accrued  share  under  this  pieMot 
clause,  shall  go  and  belong  to  the  others  of  other  of 
the  children  ol  my  said  son  in  equal  shares  between 
them,  if  more  than  one.  And  upon  trust  as  to  tte 
other  three  several  equal  fourth  parts  or  shares  of  ths 
saii  premises  for  my  other  three  sons,  Alfred, 
Frederick,  and  Edward  James,  respectively  for  hte, 
and  for  their  respective  children  or  child,  und  with 
the  like  power  of  appjintaient  in  favour  of  anj 
widow  in  manner  corresponding  in  all  respects  wjth 
the  trusts  hereinbefore  declared  with  reference  to  tns 
share  of  my  son  George  William  and  his  children  or 

child."  %_•    i      4 

By  clause  "  the  testator  bequeathed  to  hia  trustees 
tlie  residue  of  bis  property  upou  trust  for  hb  three 
daughters  equally.  .        .„-,..  ^t 

Th«  testator  made  a  codicil  to  hia  wUl  dated  the 
3 1st  of  July,   1894,  paragraph    1  of  which   was  li 
follows  :     "  Whereas    I    liuve  reasons  for   dissatis- 
faction with  my  son  George  WiUiam  Whitehorne,  and 
1  have  ceased  to  employ  him  in  my  business,  and  ta 
has  by  my  desire  ceased  to  occupy  my  house  No.  133, 
Wandaworth-road.    Now,  therefore,  I  revoke  the 
contained  in  the  sixth  paragraph  of  my  said  wiU 
permitting  my  said  son  to  occupy  the  said  house 
long  as  he  shall  desire ;  and  I  hereby  also  revoke  each 
and  every  deviae,  beciuest,  gift,  and  legacy  contained 
in  my  said  will  to  or  for  the  benefit  of  my  same  scm, 
and  I  revoke  and  annul  every  provision  and  benefit 
thereby  given,  made,  or  intende<l  to  or  for  him  ;  and 
1  further  direct  that  every  clause  of  my  said  wUl 
purporting  to  entitle  him  to  share  any  part  or  p«ti 
of  my  estate  or  of  the  proceeds,  income,  or  profiti 
thereof  with  any  other  person  or  persons  sliall J* 
construed,  and  the  directions  and  trusts  thereof  tfaaU 
be  carried  out,  as  if  the  name  of  my  said  son  _ 
William  Whitehorne  had  never  appeared  therein, 
I  direct  that  my  same  aon  shall  not  at  any  tins 
appointed  manager  of  my  business  or  he  ompl 
therein  nor  become  a  trustee  of  my  will." 

By  paragraph  2  the  testator  directed  hit  f  xe«it«« 

to  set  apart  out  of  his  redduary  estats  £300  and  invejt 

it,  and  hold  the  investments  upon  trust  for  the  mtto- 

tenance  and  bonofit  of  the  children  living  at  his  dealt 

of  his  son  O.  W.  Whitehorne  equally,  and  npon  such 

children  successively  attaining  the  age  of  tweaty-oWi 

or  marrying  being  females,  apon  trust  to  ttaisfer  to 

them  their  respeotivo  shares ;  and  the  testator  d«wf° 

that  his  executors  should  not  pay  the  income  of  tiw 

said     legacy    or    any    part    thereof    to     his    sffli 

G.   W.   Whitehorne.  pursuant  to  section  43  of  the 

Conveyancing  and  Law  of  Property  Act,  1881. 

The  testator  died  iu  October,  1804. 

George  W.  Whitehorne  died  io  18OT,  leaving  thiw 

infant  children,  the  infant  plaintiffs.      He   did  not 

appoint  or  purport  to   appoint  the  truat  H»P«^y' 

At  the  time  of  the  summons  the  testator's  widow  haa 

died    and    his  daughters  were   married.      His  WW 

Alfred  Whitehorne  and  George  Frederick  Whit«ki«« 

had    aasigoed     their     sharee    and    interests    wwa 

the  will  to  their  sister  Mrs.   Ebdon.    The  yoniijgsrt 

son,  Edward  James  Whitehorne,  had  l»*eW  •♦'•'"J 

his    age    of    twenty-one  years.      Mrs.   Bbion  iM 

Edward    James    Whitehorne    contended    that   tM 

codicil  had  revoked  not  only  the  interest  of  Q*"?* 

W.  Whitehorne,  but  also  the  interesta  o!  bis  childrfn; 

and  that  in  consequence  the  shares  of  the  tem»W»g 

sons  had  become  augmented,  and  that  Mrs.  RMob 

held  two -thirds  and  Edward  J.  Whitohortie  one-third 

of  the  devised  property.    Under  theee  oireiimltaast* 

the  three  infant  children  of  George  W.  WMteh«« 

by  their  next  friend  took  out  this  stsmmons  agsio* 

I  the  trustees  of  the  will  and  Mrs.  BbOou  ana  »« 
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other  daaghters  of  the  testator  for  the  determination 
of  this  among  other  questions. 

Buckmailtr,  K.O.,  and  Steventon,  tor  the  phuntifF. — 
A  B^f  t  io  •  ^vill  is  only  revoked  by  plain  words  in  a 
codioil,  and  the  revocation  only  extends  as  far  as  it 
makes  the  will  iaooosistent  with  the  codicil :  Oreea  t. 
Tribe,  27  W.  E.  39  47  L.  J.  Ch.  783.  Here  the  only 
pl«in  revooatioa  is  of  the  life  interest  of  Oeorg^  W. 
Whitehoroe.  The  interests  of  his  children  are  not 
expresaly  or  plainly  revoked,  and  stand  goo'l.  Tbe 
oases  of  Philippt  v.  AUen,  7  Him.  446;  Boulcott  v. 
Boulcott,  2  Dreir.  25  ;  and  Ban/ord  v.  San^ord,  1 
De  Q.  &  Sm.  67,  which  n>%y  be  relied  on  against  ns, 
fcere  oited  in  Oreen  v.  Tribe.  [BuOKLKT,  J.,  referred  to 
Alt  V.  Oregon/,  8  D.  G.  M.  &  G.  221.]  The  interests  of 
the  children  of  George  W.  Whitehorne  are  accelerated 
by  the  revocation  of  his  life  interest :  Oreen  v.  Tribe. 

J".  A.,  Hay,  for  the  trustees  of  the  will. 

Maw,  for  two  of  the  daughters  of  the  testator. — 
Tae  words  revoking  tbe  shares  of  the  children  are 
plain.  If  the  name  of  George  William  Whitehome  is 
oaaitted  from  clause  6  as  erpressly  directed,  then  his 
ohildrea  cannot  take.  The  case  is  substantially  the 
same  aa  Tabor  v.  Prentice,  32  W.  B.  872,  the  words  in 
the  oodicil  revoking  every  devise  or  bequest  "  to  or  in 
{avoar  of "  the  son,  in  that  case  being  equivalent  to 
the  revocation  of  every  gift  "  t  >  or  for  the  benefit  of  " 
the  B'^n  which  occur  here;  and  in  that  case  the 
children's  interests  were  he!d  to  be  revoked.  The 
gift  to  the  children  of  the  son  would  be  a  gift  "for 
hia  benefit,"  and  consistently  with  that  view  the 
testator  directs  that  the  income  of  the  £500  during 
the  minority  of  the  children  shall  not  be  paid  to  him. 

Oatey,  for  Mrs.  Ebdon,  used  similar  arguments. 

Buo:klbt,  J. — The  principle  which  in  this  case  I 
have  iM  apply  is  simply  this,  that  if  there  is  a  plain 
gift  by  will  the  psNon  who  asserts  that  the  gift  is 
revok»d  most  show  a  plain  revocation  by  oodicil — 
that  im  plain  upon  the  oonstmotion  of  the  language 
used.     Farther,  I  have  to  apply  this  principle,  that  a 
revooation  only  extends  so  far  as  the  will  is  imoon- 
ristent  with  the  oodicil  which  is  said  to  revoke  it.     In 
tbe  present  case  the  will  contains  certain  provisions 
for  we  benefit  of  the  testator's  son  G'orge  William, 
and  al^o  gifts  for  the  benefit  of  his  children.    It  is 
not  the  case  of  an  original  gift  to  the  son  with  subse- 
quent directions  as  to  the  manner  in  which  that  gift 
is  to  be  CDJoyed ;  there  is  a  gift  to  the  son  for  life, 
and  then  a  gift  to  his  children  afterwards.    In  oon- 
strning  the  codicil  something  turns  npon  the  recital 
in  it.     The  testator  recites  that  he  is  dissatisfied  with 
his  son,  and  bas  ceased  to  employ  him  in  his  business. 
This  relates  to  the  son  personally,  and  has  nothing  to 
do  with  his  children.    The  testator  then  goes  on  to 
make  a  certain  revocation,  the  effect  of  which  I  have 
to  consider.    Thpre  is  no  authority  which  lays  down 
tbe    principle    of    construction    except    as   I    have 
stated  it.    Three  oases — Philipp$  v.  Alhn,  San/ord 
V.    Sartford,    and   Bbuleolt   v.    BouleoU — have    been 
oited,  in  each  of  which  not  merely  the  gift  to  the 
person  in  question  is  held  to  be  revoked,  bat  the  whole 
gift  is  held  to  be  revoked.    But  in  each  of  these  oases 
the  decision  turned  oa  the  particular  language  and 
not  npon  any  principle.      So  also  was  the  case  in 
Tabor  V.  Prentice,  where  also  it  was  held  that  the  gift 
to  the  persons  io  remainder  was  revoked.    In  Orten 
V.  Tribe  and  in  Alt  v.  Orrgory  the  gifts  to  the  persons 
in  remaicder  were  held  cot  to  be  revoked.    Fiom 
these  cases  can   be  obtained   the   principle   to   be 
followed.    The  observations  of  Tomer,  L.J..  in  Alt  v. 
Gregory,  on  p.  236,  are  pertinent.    I  think  that  the 
testator  here  has  made  a  recital  which   shows  his 
intention   to  dispossess  the  son,  but  which  stops 


short  of  dispossessing  the  son's  children.  Hence  the 
case  of  Oreen  v.  Tribe,  decided  by  Pry,  J.,  is  very  like 
the  one  before  me.  ia  that  case  there  was  a  gift  in 
the  will  to  the  niece  for  life  with  remainder  to  her 
ohildrea,  followed  by  a  oodicil  which  revoked  every 
gift  in  the  will  "to  or  in  favour  of  my  niece." 
Fry,  J.,  held  that  the  revooation  extended  only  to  th^ 
interest  of  the  niecn  and  that  the  interests  of  the 
obildren  were  accelerated.  In  Tabor  v.  Preatiee,  Eay, 
J.,  in  holding  that  the  interests  of  the  children  were 
revoked,  rehed  principally  upon  the  words  "  to  or  in 
favour  of  "his  son  contained  in  the  revocation,  and 
also  upon  the  fact  that  Enight-Bmce,  L.J.,  bad 
arrived  at  the  same  conclusion  in  an  nnrepoited 
decision.  I  am  not  pressed  in  the  present  case  with 
the  words  "in  favour  of"  or  "for  the  benefit  of," 
because  the  testator  had  in  his  will  in  addition  to 
gifts  given  his  son  certain  benefits.  The  words  "  for 
the  benefit  of  m^  son"  are  satisfied  by  his  having 
g^ven  to  the  trustees  power  to  employ  the  sons  in  the 
bnsiness,  and  of  purchasing  the  other  shares  and 
interests  of  his  brothers.  The  actual  words  of  revooa- 
tion are  "  I  hereby  revoke  each  and  every  devise, 
bequest,  gift,  and  leg^y  contained  in  my  said  will  to 
or  for  the  benefit  of  my  same  son."  These  words  are 
satisfied  without  the  children  being  intended  at  all. 
Then  the  testator  goes  on,  "  and  I  revoke  and  annul 
every  provision  and  benefit  thereby  given,  made,  or 
intended  to  or  for  him,"  ag^in  stopping  short  of  any 
reference  to  the  son's  children.  Then  he  continues, 
' '  and  I  further  direct  that  every  clause  in  my  said  will " 
[His  lordship  read  the  rest  of  the  paragraph.]  It  has 
been  argned  that  the  word  "  clause  "  refers  to  each 
numbered  paragraph  in  the  will.  This,  however, 
cannot  be  so,  as  it  would  make  all  the  g^fts  to  the 
brothers  of  George  William  faiL  The  word  "  clause  " 
refers  only  to  every  sentence  in  the  will  in  which 
anything  is  given  to  George  William.  Another 
argument  made  use  of  is  based  upon  the  provision  in 
the  will  that  George  William  Whitehome  is  not  to 
receive  the  income  of  the  legacy  of  £500  given  by  the 
codicil  to  his  children.  That  is  true;  but  there  is 
nothing  in  that  provision  to  lead  me  to  a  different 
conclusion.  I  consider  that  the  principle  upon  which 
the  oases  of  Oreen  v.  Tribe  and  Alt  v.  Ongory  were 
decided  apply  to  this  case,  and  I  hold  that  the  oodicil 
d-ies  not  revoke  the  interests  g^ven  to  the  children  of 
George  William  Whitehome  by  the  will,  bat  that 
these  remain  and  are  accelerated. 

Solicitors,  Failhfvll  A  8on$;  Paterion,  Candler,  4k 
8yke»  ;  Saw  &  Sons. 


July  1. 


Court  of  flpptal. 


From  K.  B.  Div.  ) 

(L^rd  Alverstone,  L.O.J.,  QoieQ.  Barnes,  [ 

P.,  and  Farwell,  L.J.)  J 

GBUimzLL  V.  Welch,  (a.) 

Landlord   and   tmant — Illegal   distress — Trespau    ab 
iidtio— Bight  of  landlord  to  make  fresh  levy. 

A  landlord  levied  a  dittrett  for  rent.  The  bailiff 
illegaUy  entered  the  house  by  breaking  the  chain  of  the 
front  door  and  seized  furniture  belonging  to  the  plaintiff. 
.  .  .  After  remaining  in  possession  some  days  ne 
went  out  and  was  refused  re-admission,  and  made  no 
attempt  to  re-enter.    Subsequently  the  landlord  levied  a 

(a.)  Reported  by  MAxmiOB  N.  Dbttoqusb,  Esq., 
Barrister-at-Law. 
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frtih  flUtrent  for  the  lamt  rent,  whereupon  the  plaintiff 
brought  an  action  for  replevin  againtt  him. 

Htld,  affirming  (Ac  division  nf  the  Diuieional  Court 
(ante,  p.  216),  that  the  »econd  diiirru  umi  a  tfijal 
dittrest, 

App«sl  from  the  judgmentg  of  Kennody  and  Ridley, 
JJ.,  on  appeal  from  the  Waltham  County  Cutirt, 

The  appellant  was  the  wife  of  a  tenant  of  a  house 
which  bad  been  let  to  the  husband  by  the  respond-nt. 

At  Mtdnummer,  IBW,  two  quarters'  rent  were  in 
arreari,  and  on  tho  19th  of  Jaly  the  landlord  put  in  a, 
distress. 

The  bailiff  enterpd  the  honae  by  forcibly  breaking 
tte  chain  of  the  front  door,  and  seized  furniture 
which  admittedly  belonged  to  the  appellant. 

The  bailiff  remained  in  possesrioo  eleven  days,  and 
then  left  the  hotue  for  two  honrs,  waa  refiiied.  re- 
admiasion,  and  made  no  attempt  to  re-enter. 

On  the  6th  of  August  a  freah  distress  for  the  lame 
rent  was  levied  by  a  different  bailiff  under  a  freah 
warrant,  and  good*  were  seized  which  were  to  some 
extent  different  from  those  seized  on  the  prerioas 
occasion. 

The  goods  were  removed  and  adverti*ed  tor  sale, 
whereupon  the  appellant  took  the  neoesaary  steps  to 
rpplery  _  her  goods,  and  in  due  courte  brought  her 
action  in  the  county  court.  Before  the  replevin 
became  effectual  the  appellant  and  her  husband 
had  brought  an  action  in  the  High  Cotirt  against  the 
respondent,  in  which  they  claim-d  damages  in  respect 
of  the  illegal  entry  on  the  19th  of  July,  and  tho 
appellant  had  brought  a  further  action  in  the  High 
Court  in  which  she  claimed  the  restoration  of  thp 
gooda  seized  on  the  5th  of  August,  together  with  an 
injunction  »g*inat  the  respondent  selliag  or  deiling 
with  them.  Thpse  actions  had  not  been  parsued  after 
the  present  action  of  replevin  had  been  brought 

The  county  court  judge  held  that  the  first  proceed- 
ing was  upon  the  authority  of  Attack  v.  Bramwelf, 
3  B,  &  8.  2M,  a  trespass  ab  initio  and  void  as  a  dislress, 
and  that  the  subsequent  distress  for  th"  same  rent 
WM  lawful.  The  Divisional  Court  affirmed  the 
dMnsion.    The  plaintiff'  now  appealed. 

Foa,  for  the  appellant,  repeated  the  argument 
advanced  in  the  court  below  (54  W.  E.  216), 

Martin  Smith  and  Morle,  for  the  regpondent,  were 
sot  called  upon. 

The  CotTRT  (Lord  Alvekstohe,  L.CJ,,  Goeell 
Babnes  p.,  and  Far  well,  L.J.)  diamissed  the  appeal, 
and  adopted  timphfiier  the  jadgments  of  the  learned 
judges  below  (51  W.  E.,  p.  ai"). 

Solidtori  for  appellant,  Lnmhy  &  Lumley. 

Solicitori  for  respondent,  Avery  d-  Son, 


May  24, 


Appeal.  J 

(Collins,  M.R.,  and  Bonier  and  ! 

Cozens-Hardy,  L.J  J.)  ) 

Smith    v.    Stamdard   .Stzam    Fishino    Co. 
(Limited),  (a.) 

MatUr  and  ttrvani—Emphyert"  titthility—Auident^ 
Compentation— Shipwright—Ship  muortd  to  jettij  of 
dock— Workmen,' t  Comiiensation  Act,  1897  (60  ift  61 
Via.  c  37),  M,  1,7. 

A  wnrJcman  emplnyed  to  do  repairt  in  a  thip,  which 
though  aUached  to  Ok  jetty  r.f  a  dock  bt/  a  rope  I'l  whoi/y 
waterbome,  and  it  ttot  making  tue  of  the  dock  in  attif 

(«,)  Eeported  by  J,  I,  Btiruno,  Esq.,  Barriater- 
at-Liftw. 


way,  it  not  a  worteman  entitled  to  the  hemefii  «f§t, 
fr(ir*m«n'»  CWipensuttun  Aci^  1897.  inatrntuk  m  <k 
perion  autd  it  not  the  oecupier  of  a  fa<t*/rff,  and,  fH« 

fore,  no(  an  '"  iindertakfT  "  within  the  A  ct. 

Honlder  Line  (Limited)  v.  Griffla,    53   FT.  &  Ml, 
[1905]  X.  C.  220  followed. 

This  wa»^  tta  appeal  from  the  Lincoln  «h  ire  Oottntf 

Court,  which  raisnd  the  question  vrbether  a  shin- 
Wright  who  had  sustaijiftd  an  injury  on  the  deck  uri 
a tpam  trawler  while  moored  to  the  quay  io  Orimtb; 
Docks  waa  entitled  to  compenfation  irom  the  ovno) 
of  the  vessel  under  the  Workmen's  CompeoafttioiQ  AeL 
18!)-. 

The  facts  were  as  follow:  The  applicant.  8.  H. 
Smith,  was  nt  the  time  of  the  accident,  and  had  beea 
for  some  years  preceding  it,  a  shipwright  in  tht 
employ  of  the  respondents,  who  are  steam  trawler 
owners  at  Great  Grimsby,  and  used  to  work  for  then 
either  in  the  workshop  or  on  the  quay  or  on  vessels  in 
the  dock,  according  to  orders  and  as  occaaion  mifht 
require. 

On  the  31st  of  October,   1904,  the  applicant  w«» 
instructed  to   go   on   board  the  steam   trswler  TAe 
Moravia,  which  belonged  to  the  responjente,   to  do 
some  repairs.     The  Miiravin  waa  moored  to  the  jHfy 
or  landing-stage  of  tho  fish  dock  at  Grimsby,  hnnif 
fastened  forward  by  h«r  fore  rope  to  the  jetty  and  aft 
by  her  aft  rope  to  other  trawlers  which  were  lying 
alongside  of  her ;  the  fore  end  touched  the  jettr,  and 
the  applicant  went  on  board  of  her  by  stepping  from 
the  jetty  on  t«  the  trawler.     While  the  applicant  and 
two  other  men  were  pn'ling  at  a  rope  to  get  at 
the    otter    or    trawl    board,    which    tha    applicant 
was   told   to   repair,  the  rope  broke,  the  appUomt 
fell_  on    his    back    on    the    deck    aoroci   tiie  whed 
ohftin-pipe  and  broke  his  leg  in  two  plooM.     The 
apphosct     claimed     compensatiin,    ana    erentnally 
proceedings  under  the  Workmen's  Compensation  Act, 
1997,  were  taken  in  the  Grimsby  County  Court.    The 
county  court  judge  held,  on  the  authority  of  RouUer 
Line  {Limited]  v.  Griffin,  53   W.    E.  609,  [190o]  A.  C. 
220,  that  the  applicant  being  on  board  a  trawler  in  a 
wet  dock,  and  the  trawler  not  making   ns«  of  the 
dock  in  any  way,  the  trawler  was  not  a  "  factory " 
wifhin  the    decisions  under  the  Act,   and   that  the 
respondents   were    not    "undertakers"    within   th» 
meaning  of  the  Act,  and  conaeqaently  they  wen  not 
liable  to  pay  oompenaaiion. 

The  applicant  appealed. 

Jliterjg,  K.C.,  and  Owen,  for  the  appellant,  referrtd 
to  Flowere  v.  Chtmbtrt,  47  W.  B.  m,  [1899]  3  Q.  B, 
142  ;  BarUU  v.  Gray,  50  W.  E.  310,  [1902]  1  K.  B. 
225  ;  Rtiine  y.  Jobeon,  49  W.  R.  705,  [1901]  A.  C.  404 ; 
CaUtrmole  v.  Atlantic  Transport  Co.,  50  W.  B.  129, 
[1902]  1  K.  B.  204  ;  ffouMer  Line  (LimiU.i)  v.  OrijRn, 
53  W,  R.  609,  [1905]  A.  C.  220;  Owent  v.  CamMi, 
52  W.  fi,  4Sl,  [100412  K.  B.  60;  Merrill  v.  mUo», 
49  W.  R.  161,  [1901]  1  K.  B.  35  ;  and  Thompson  v. 
Sinclair,  unreported. 

Powell,  E.G.,  and  A<ldiagton  Willi*,  for  the  rMpon- 
dent,  were  not  called  on. 

CoLLTWS,  M.fi. — This  is  an  appeal  from  the  decision 
of  the  county  court  judge  in  a  caaa  wh>Te  a  trawler 
was  moored  (I  think  I  may  say)  in  a  wet  dook  and 
waa  attached  to  the  jetty  by  a  rope.  The  plaintiff 
was  a  shipwright  and  was  employed  to  mend  trawl 
boards  on  board  this  trawler,  and  in  the  prooew  h« 
met  with  an  accident  which  broke  his  leg.  He  wm 
on  the  ship  during  the  whole  oourse  of  the  eaiploy- 
ment  and  the  aocident,  except  that  he  had  to  get  oo 
board  the  ship,  I  prestiine,  from  the  jetty,  and  thars- 
fore  what  happened  to  him  happened  to  him  while  h« 
waa  on  board  the  ship.    He  then  claims  o^mt  tbs 
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owners  of  the  trawler  compensation  under  the  Work- 
man's Compeniation  Act,  1897.    He  is  met  at  once 
hj  the  decision  in  the  House  of  Lords  in  the  recent 
case  of  Houldir  Line  {Limited)  v.  Qriffin,     It  is  not 
perhaps  quite  easy  to  collect  from  the  speeches  of  the 
learned  lords  what  is  the  essential  principle  which 
governs  them  all,  hat  I  think  there  is  one  common 
factor  or  one  common  conclusion  in  all  their  judg- 
ments, whether  arrived  at  by  the  same  reasoning  in 
each  case  I  do  not  pretend  to  dedde.    I  think  uiat 
they  all  come  to  the  conclusion  that  in  that  particular 
case  the  person  sued  was  not  the  occupier  of  a  factory, 
and  therefore  not  an  undertaker,  and  therefore  that 
the  plaintifF  could  not  g^t  compensation.    It  seems  to 
me  that  the  principle  is  common  to  all  the  judgments 
in  that  case.    Lord  Halsbury,  on  p.  222,  says :  "  I  do 
not  think  the  ship  owner  was  in  any  intelligible  seme 
the  occupier  of  the  dock  because  hu  vessel  was  in  the 
water  surrounded  by  the  structure  of  the  dock."    In 
this  case  this  vessel  was  entirely  waterbome,  and  it  had 
no  relation  to  the  structure  of  the  dock  excepting  the 
fact  that  there  was  a  rope  used  for  mooring  it ;  but 
the  actual  work  which  the  injured  man  was  doing 
had  no  relation  whatever  to  the  structure  of  the  dock. 
He  had  merely  walked  across  it  for  the  purpose  of 
getting  on  to  the  ship,  and  the  work  he  had  to  do 
was  exclusively  on  the  ship  and  had  nothing  what- 
ever to  do  with  the  stone  structure  of  the  dock. 
Then  comes  Lord  Macoaghten,  who  also,  I  think, 
bases  bis  judgment  on  the  same  ground :  "  It  is,  I 
think,    plain,"  he  says  on  p.   224,   "that  by   the 
expression  <  dock '  in  the  Factory  Act,  1893,  is  meant 
the  solid  structure  and  body  of  the  dock,  not  the 
water    space    within    its    limits.      A    corresponding 
meaning  must  be  given  to  the  word  '  premises.'    I 
do  not  think  that  a  ship  lying  in  a  dock,  whether 
afloat  or  not,  can  be  included  in  the  description  of 
*  premises  within  the  same  or  forming  part  thereof.' 
It  follows,  therefore,  in  my  opinion,  that  the  employ- 
ment in  which  the  injured  person  was  engaged  at  the 
time  of  the  accident  was  not  an  employment  to  which 
the  Act  of  1897  applies " ;   and  he  explains  that  a 
little  further  on  by  reference  to  Baine  v.  Jobton, 
"The  cate  of  Baine  v.  Joh»on  seems  to  me  to  be  a 
differoit  case  altogether.    There  the  vessel  was  not 
lying  in  the  water  space  of  the  dock.    It  had  been 
removed  to  and  placed  in  a  dry  dock — in  a  berth  in  a 
dock — of  which  the  penons  sought  to  be  m«de  liable 
bad  the  actual  use  and  occupation."    Therefore,  it 
seems  to  me  that  he  again  treats  the  occupation 
as  a  crucial  point,  and  holds  that  the  persons  sued 
in  that  case  were  not  in   occupation  of  the  factory, 
and  tbereforo  not  tmdertakers  towards  the  pl«intiff. 
Then  Lord  lindley,  on  p.  228,  says:  "To  treat  the 
owner  of  a  ship  afloat  in  a  dock,  and  waiting  to  get 
out  to  sea,  as  the  occupier  of  a  factory,  and  tiierefore 
an  undertaker  within  ute  meaning  of  the  Act,  appears 
to  me  opposed  to  all  good  sense  and  not  to  be  rendered 
obligatory  by  section  7."    It  seems  to  me  that  those 
observations  apply  to  this  case.     In  fact,  the  only 
difference  between  the  two  is  that  there  was  no  doubt 
a  rope  .physically  coimecting  the  trawler  with  the 
jetty,  whereas  in  Boulder  Line  {Limited)  v.  Oriffln 
the  ship  was  entirely  disconnectei  from  the  land ; 
but  the  observstion&  as  to  occupation  of  the  dock 
appear  to  me  to  apply  equally  in  both  cases,  because 
the  place  where  thia  man  was  ao'ually  employed  was 
not  on  the  stone  structure  adjacent  to  the  water,  but 
in    the    ship  which  was    entirely  waterbome,   and 
therefore  I  think  that  that  principle,  if   it   be    a 
Fnodple,  applies  as  much  to  one  cam  as  the  other. 
Therefore,  in  my  judgment,  the  case  fails,  and  this 
appeal  must  be  dismissed. 

Boxxa,  L.J. — ^I  am  of  the  same  opinion.     It  is 


clear  that  if  the  fishing  smack  had  been  not  inside 
a  dock  and  had  wantt-d  die  repair  done  to  the  trawling 
board,  and  had  sent  for  a  carpenter  ashore  and  got 
him  to  come  off  aud  do  this  work  on  board  the 
trawler,  that  fact  would  not  in  itself  have  made  the 
trawler  a  factory  within  the  meaoing  of  the  Work- 
men's Compensation  Act,  1897.  The  question  is 
whether  it  makes  all  the  difference  that  the  carpenter 
came  on  board  for  the  purpose  of  repairing  the 
trawler  board  when  the  trawler  was  afloat  in  the 
Grimsby  Dock.  Now,  it  appears  to  me  that  the  case 
is  really  governed  by  the  principle  of  the  decision  in 
HouMer  Line  {Limited)  v.  Chiffia,  for  doing  the  beit  I 
can  (and  I  hope  I  have  been  successful)  to  extract 
from  the  judipments  of  the  majority  of  the  lords 
who  decided  that  case,  the  principles  upon  which 
they  decided  it,  I  think  it  appears  that  two 
principles  were  laid  down  —  one,  that  seamen 
employed  in  performing  their  ordinary  duties  as 
seamen  afloat  aud  on  board  the  ship  were  outside 
the  general  provisions  of  the  Workmen's  Compensa- 
tion Act,  1897,  unless,  of  coor«e,  there  was  anything 
special  in  their  work  to  take  them  outside  the  orainary 
position  of  seamen  ;  and  the  second  principle  I  think 
hid  down  in  the  decision  in  the  House  of  Lords  was 
this— that  a  ship  afloat  in  a  dock  does  not  of  necessity 
become  part  of  the  dock  or  prem'ses  within  the 
dock  so  that  the  owner  of  a  ship  which  was 
afloat  within  a  wet  dock  would  not  merely  because 
of  that  circumstance  becoms  "the  person  having 
the  actual  use  or  occupation  of  a  dock  or  of  any 
premises  within  the  same  or  forming  part  thereof 
so  as  to  be  deemed  the  occupiers  of  a  factory. 
Yon  must  look,  as  I  gather  from  that  case,  to 
the  circumstances  to  see  whether  the  owners  have 
brought  themselves  or  not  by  something  special  that 
they  are  doing  within  the  operation  of  uie  Act.  I 
think  I  am  right  in  saying  that  those  are  the  two 
principles  whi^  are  pointed  out  for  our  guidance 
in  the  case  of  Houlder  Line  {Limited)  v.  Orijin. 
Kow  I  apply  them  to  the  present  case.  Of  course 
the  flrst  principle  has  no  ap|dication  because  the 
present  workman  was  not  a  seaman ;  but  it  appears 
to  me  that  the  second  principle  does  apply.  What 
are  the  cironmBtancas  of  the  case  ?  Tou  have  here  a 
trawler  coming  into  the  dock  as  a  floating  ship,  and  I 
caimot  gather  that  it  came  in  for  any  special  purpose 
of  being  repaired  so  as,  by  occupation  of  any  par- 
ticular part  of  the  dock,  to  use  its  position  in  any  way 
except  for  the  purpose  of  floating  in  the  dock.  It 
may  be  i>ossible  for  all  I  know  that  it  came  in  merely 
for  the  purpose  of  discharging  its  fish ;  I  do  not  know. 
At  any  rate  nothing  speoal  is  made  of  what  it  was 
doing  inside  the  dwk.  It  was  floating  in  the  water. 
Whife  there  it  sends  for  a  carpeoter  to  come  and 
repair  the  trawling  board.  Does  that  droumstance 
alone  justify  us  in  holding  that  the  owners  of  this 
trawler  are  "  persons  having  the  actual  occupation  of 
the  dock  or  of  any  premises  wi'hin  the  dock  or  form- 
ing part  of  it  "  P  I  think,  having  regard  to  what 
was  said  in  the  case  in  the  H^use  of  Lords  to  which 
I  have  called  attention,  that  we  cannot  say  that.  As 
my  lord  has  pointed  out,  the  mere  circumstance  of  the 
rope  going  from  the  bow  of  the  vessel  to  the  side  of 
the  dock,  as  it  always  does  in  these  cases  of  trawlers 
discharging  cargo  or  being  temporarily  in  a  dock, 
cannot  mak«  a  difference.  Th>t  played  a  wholly 
imaiaterial  part  in  the  transaction  the  subject  of  this 
appeal.  For  these  reasons  I  think  the  deci<ion  of 
the  county  court  judge  is  right,  and  the  appeal  fails. 

Cozeks-Habdt,  L.J. — I  am  of  the  same  opinion. 

It  would  he,  in  my  view,  extremely  difficult  to  extract 

any  dear  logical  prindples  from  the  speeches  in  the 

k  House  of  Lords  in  the  case  of  the  Moulder  Line 
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(Limiitd)  7.  Orijin.  On  the  whole  I  think  that  those 
princijeles  are  thoee  which  have  been  8tated  by  the 
Master  of  the  Kolla  and  Bomer,  L.J*.  I  would  only 
add  this  with  reference  to  the  Houldir  cage,  that  the 
distinction  which  was  paitifnll^r  sought  to  be  made 
in  the  present  cBHe,  that  here  the  filing  smack  was 
in  a  sense  connected  with  the  atracture  of  the  dock 
by  means  of  a  rope,  was  really  an  element  which 
•xifited  in  the  Bvidder  case,  because  the  vessel  there 
was  moored  to  a  buoy  in  the  dock,  hut  eyen  if  I  did 
not  think  as  I  do,  that  the  case  is  governed  by  the 
Houlder  Line  case,  having  had  my  attention  called  to 
the  case  of  Thompton  v.  Sinclair,  I  confess  I  do  not 
think  it  is  open  to  us  in  this  court  to  taku  any  other 
view  than  that  which  has  been  taken.  Thompion  v, 
Sinclair  was  a  case  Tery  much  more  favourable  to  the 
workman  than  the  present  case.  Tbere  the  vessel 
had  been  taken  into  the  dock,  she  had  no  crew  on 
board,  and  she  was  moored  to  the  side  of  the  quay ; 
and  the  county  court  judge  thought  that  that  dis- 
tingruisbed  the  case  from  the  Boulder  tost.  Neverthe- 
less this  court  hpld  that  it  was  governed  by  the 
principle  in  the  Houlder  case,  the  vessel  beii'g  raaUy 
afloat  in  the  doik,  and  the  work  in  which  the  mau 
was  engaged  not  being  work  which  referred  to  or 
involved  tJbe  conduct  of  business  on  the  dock  or  the 
quay.     For  these  reasons  1  think  the  appeal  tails. 

Solicitors,  F,  W.  Bill,  for  Loi:hn>!  A  HnldUch,  Hull ; 
J.  C.  Juckioii,  tot  fV,  M.  Oichard,  Eotherham. 


i^tfit)  (Souct  of  Justicf. 

Chan.  Div.      )  ,„  .,  on 

Warrington,  J.  i  ^P"^  ^°- 

ToBBKHa  V.  Waucss.  (a.) 

tiandlord  and  Unan( ^  Covenant  to  repair — Lesior'i 
liability —  Old  building —  Natural  decay — Uonitrtic- 
(ion. 

The  prineiple  o/  eomtrudion  that,  under  a  eovenant  to 
repair,  tht  covenantor  need  not  renew  a  building  worn 
r>id  by  age  or  decaying  from  faulty  conitraetion  appHet 
to  the  cute  of  a  lessor  a*  well  as  to  the  case  of  a  Uaiee  who 
?uu  entered  into  tueh  a  covenant ;  and  for  the  purpose  of 
eoMtruing  tuch  a  covenant  there  it  in  this  respect  no  dil~ 
tinelion  between  the  ttvo  cases. 

Action, 

This  was  an  action  by  the  assignee  of  the  lessee  of 
an  old  house  against  the  lessor  (the  assignee  of  the 
original  lessor)  for  an  in j  auction  and  f^r  damages  for 
an  alleged  breach  by  the  lessor  of  a  covenant  htDdiog 
her  to  keep  the  out«ide  of  the  premises  in  repair. 

By  an  indenture  of  lease  made  in  1890  the  lessor 
demised  to  the  lessee  the  tirst,  second,  and  third  floors, 
with  two  rooms  and  pattial  nse  of  kitchen  io  the 
basement,  and  the  yard  of  a  messuage  No.  8,  Olass- 
house-street,  and  No.  1,  Sherwood-street,  Begeut- 
street,  London,  for  eighteen  years  from  the  25 th  of 
Maich.  1800,  at  the  rent  of  £lsO. 

The  lessee  covenanted  that  he  would  at  all  times 
keep  the  inside  of  the  prtmiies  in  good  and  sub- 
stantial repair,  and  would  jiermit  the  lessor  twice  or 
thrice  during  the  term  to  euter  upon  the  premises  and 
view  the  condition  thereof,  and  that  the  lessee  would 
not  during  the  term  carry  on  or  permit  to  be  carried 
OS  any  trade  or  business  upon  the  premises,  or  permit 
the  same  to  be  occupied  or  used  in  any  other  manner 

(«.}  Eeported  by  Nbvillb  Tebbutt,  Esq.,  Bar- 

riater-at-Law,  \ 


than  OS  a  private  hotel.    The  lease  also  contained  tlie 

following  covenant : 

"  And  the  lessor  doth  hereby  for  himself,  his  hein, 
executors,  adminiitratora,  and  assigns,  covenant  with 
the  lessee,  his  executors,  administrators,  and  aoaigna, 
in  manner  folio  wiog — that  is  to  say,  that  the  laator. 
his  executors,  administrators,  or  assigns,  will  pay  aO 
rates,  taxes,  and  assessments  whatsoever  (except  g*M 
and  water  rates)  which  now  are,  or  daring  the  aud 
term  shall  be,  impnsed  or  assessed  upon  the  wH 
demised  premises,  or  the  landlord  or  tenant  in  tenpect 
thereof  by  authority  of  Parliament  or  otherwise  ;  and 
also  will  at  all  times  during  the  said  term  keep  tbe 
outside  of  the  said  premises  in  good  and  substantial 
repair,  and  in  particular  will  paint  with  two  coats  at 
least  of  good  oil  colour,  and  m  a  proper  and  work- 
manlike manner,  the  outside  wood  and  ironwork  of 
the  said  premises  once  in  every  four  years  of  the  laid 
term." 

It  was  upon  this  latter  covenant  that  the  qufistum 
in  the  case  turned. 

By  an  indenture  da'ed  the  20th  of  J*nuftry,  1905, 
the  defendant,  in  whom  the  reversion  had  beoocae 
vested,  demised  the  premises  for  a  further  term  of  one 
and  B-half  years  (less  three  days)  to  the  leasee  t^oo 
the  same  conditioos  as  those  of  the  first  lease. 

The  plaintiff,  Mrs.  Torrens,  was  the  assignee  of  the 
premises  for  the  term  as  thus  extended  under  an 
indpctiire  dated  the  2l8t  of  January,  1905. 

On  the  1 3th  of  July,  190a,  the  said  plaintiff  waa 
servpd  with  a  dangerous  structure  notice  by  the 
London  County  Council.  She  thereupon,  by  a  letter 
of  the  same  date,  through  her  solioitorB  gave  the 
solicitors  of  the  defendant  notice  of  what  had 
happened,  and  of  the  state  of  repair  of  the  build- 
ing, and  called  bis  attention  to  the  covenants  on 
the  part  of  the  lessor  in  the  lease.  The  hooM 
was  so  immediately  dangerous  that  the  oonndl 
shored  it  up.  Mrs.  Torr«ns  gave  notioe  to  her 
guests  that  they  must  l^ave,  and  they  did  »o, 
Nuthius,  however,  was  done  by  either  the  said 
plaintifFor  defendant,  and,  the  surveyor  of  the  council 
haviog  certified  that  the  structure  was  in  a  daoeei'- 
OUB  state,  a  magistrate's  order  was  made  in  September, 
1905,  ordering  l^he  owner  to  take  down  the  walla  to 
far  as  they  were  decayed  aod  out  of  form,  and  to 
leciU'e  the  same  to  the  satisfaction  of  the  surveyor. 
By  tbe  time  of  the  trial  the  council  hod  pulled  down 
part  of  the  waits  and  left  the  house  us  a  shell, 

Tbe  plaintiff  Mrs.  Torrens  had  *  greed  to  lell  tbe 
premises  to  the  .Sherwood  Hotel  Co.  (Limited),  wbo 
were  aUo  joined  as  plaintiffs. 

The  plaintiffs  brought  this  aDtioo  against  tlw 
assignee  of  the  reversion  claiming  on  injunctioa  to 
restrain  him  from  hindering  their  enjoyment  for  the 
business  of  a  private  hotel  of  the  premises  by  keeping 
the  outside  thereof  out  of  repair  and  unfit  tor  ooea- 
pation,  nnd  al«o  claiming  damages. 

The  defendant  in  his  defence  alleged  that  if  the 
outside  walls  faecame  cracked  and  the  hereditaments 
imfit  for  uie  nod  uninhabitable  as  alleged  (which  was 
not  admitted)  tbe  same  was  due  to  the  r^e  of  the 
pTemises  and  the  natural  operation  of  time  and  tlie 
elements  thereon,  and  that  be  had  merely  a  leaaehold 
interest  which  expired  in  September.  1909, 

Jenkins,  K.O.,  and  Oremimod,  for  the  pUintiffa. — 
The  defendant  is  bound  to  keep  the  building!  in 
repair,  and  must,  if  necssary.  rebuild  them  :  Jacob  i^M 
Bourn.  4HW.  R.  i-lt,  [1900]  2  Ch,  156.  M 'reo«l^ 
the  lessor  let  thi  bouse  for  a  particular  porpoee-  ' 
namely,  to  be  used  as  a  private  hotel,  and  he  wai 
bound  to  keep  it  in  such  a  state  of  repair  m  to  be  fit 
for  that  purpose. 

Upjohn,  K.  C,  and  /.  W.  Manning,  (or  the  defendant 


VoL  IIV. 


rAiig.U,lM8.] 


THE  WEEKLY  REPORTER. 


585 


High  Cottbt. 


TOBBBRB  V.  WaUCBB. 


HlOH  CiOURT. 


—The  lialnlity  of  a  landlord  to  repair  011I7  arises  after 
notion  of  the  state  of  the  premiaes  being  given  him 
by  the  lessee:  Makin  v.  Watkinson,  19  W.  B.  286, 
L.  B.  6  Bxuh.  25 ;  Huggatt  v.  Maclean,  1  Oab.  &  Bll. 
391,  and  on  appeal  03  L.  T.  91.  The  defendant  did 
not  reoeive  notice  of  the  state  of  the  buildings  until 
the  13th  of  Jaly,  1905 — that  is,  therefore,  the  material 
date.  At  that  time  the  buildings  could  not  be  made 
safe  hj  repairi,  nothing  could  be  done  but  to  rebuild 
them  from  the  fir<t  floor.  The  house  was  within  a 
few  years  of  being  200  years  old.  A  covenant  to 
repair  does  not  extend  to  structural  defects  {Huggatt 
T.  Maclean),  nor  to  natural  decay:  Outteridge  ▼. 
Munyard,  1  M  &  Bob.  334,  7  0.  ft  P.  129 ;  Paynt  t. 
Haine,  16  M.  ft  W.  541 ;  LUter  t.  Lam  A  Naham,  41 
W.  B.  626,  [1893]  2  a  B.  212 ;  Wright  v.  Laioion, 
W.  N.  190it,  p.  108.  Jacob  y.  Down  was  the  case  of 
the  duty  of  the  tenant  to  build  premises  under  a 
oevenant  to  leave  them  in  good  repair,  and  was  quite 
a  difFdrent  case. 

Oreenwood,  in  reply. — ^Although  the  notice  was  not 
g^ven  nu'il  July,  1909,  yet  the  breach  took  place 
previoasly ;  the  notice  does  not  cause  the  breach,  but 
merely  calls  the  attention  of  the  landlord  to  ita 
[WABBnroTOM',  J.— I  think  there  is  no  breach  nntil 
notice  ;  Bramwell,  B.,  in  Makin  ▼.  Watkinion,  L.  B. 
6  Bzoh,  at  p.  28,  says  that  the  covenant  is  equivalent 
to  •  eoTenant  to  repair  on  notice.] 

WA&BnraTON',  J. — I  find  as  a  fact,  in  accordance 
with  the  evid-nce  of  the  district  surveyor,  that  the 
bnilding,  which  is  about  200  years  old,  is  absolutely 
worn  out  and  has  come  to  the  end  of  its  time,  and 
that  its  condition  is  not  owing  to  any  neglect  on  the 
part  of  the  lessor,  but  to  the  effect  of  time  and  the 
elements  on  the  materials  of  which  it  was  composed. 
It  was  found  on  the  survey  that  the  front  wall  was 
beyond  repair.  The  bricks  had  come  to  such  a  state 
that  they  could  not  be  used  again,  and  the  mortar 
was  perished.  The  bask  wall  was  not  in  such  a  bad 
condition.  But  I  find  as  a  fact  with  regard  to  tbe 
whole  of  the  back  wall  above  the  first  floor  that 
nothing  short  of  rebuilding  could  have  been  of  any 
avail,  and  it  was  probable  that  when  the  work  was 
be^^nn  it  would  have  been  found  necessary  to  rebuild 
both  walls  from  below  the  flrst  floo''.  I  flnd  therefore 
as  a  fact  that  on  the  13th  of  July,  1905,  repairing  the 
bnilding  was  in  the  ordioary  sense  impossible. 
Nothing  could  be  done  but  rebuild.  It  was  not 
merely  the  course  which  a  prudent  owner  would  have 
adopted,  but  it  was  tbe  only  course  practicable  to 
make  the  structure  staad.  On  these  facts  what  is  the 
law  F  It  is  settled— at  least  so  f»r  as  I  am  concerned 
—that  a  covenant  by  a  lessor  to  keep  the  external 
walls  er  any  part  of  the  bu'ldiog  in  repair  means  a 
covenant  to  repair  npon  notice,  out  not  otherwise. 
This  was  decided  in  Makin  v.  Watkinion,  and  ag^n  by 
the  Oourt  of  Appeal  in  Huggatt  v.  Maclean,  where  it  was 
treated  as  settled  law.  As,  therefore,  the  lesstnr  had 
not  notios  of  the  state  in  which  the  bnilding  was 
until  the  13lh  of  July,  1905,  there  could  be  no  breach 
of  the  covenant  before  that  date.  Was  there,  then, 
any  breach  of  the  covenant  on  or  after  that  date  P 
As  to  that  I  have  already  described  the  state  of  the 
buildings,  and  having  regard  to  its  condition  I  an  of 
opinionthattherewasno  breach  of  this  covenant.  It  is 
sufficient  for  me  to  take  the  law  from  Litter  v.  Lane  dc 
Netham  and  from  Proud  foal  v.  Hart,  38  W.  B.  730,  25 
Q.  B.  D.  42.  In  the  former  case,  where  it  was  held 
that  the  defect  having  been  caused  by  the  natural 
operation  of  time  upon  a  house  the  origmal  construc- 
tion of  which  was  faulty,  the  lessees  were  not  under 
their  ooventnt  liable  to  make  it  good.  Lord  Esher 
cited  thepassage  in  the  judgment  of  ^ndal,  L.O.J., 
in  Outteridgt  v.  Munyard,  "When  a  very  old  building 


is  demised,  and  the  lessee  enters  into  a  covenant  to 
repair,  it  is  not  meant  that  the  old  bnilding  i«  to  be 
restored  in  a  renewed  form  at  the  end  of  the  term  or 
of  greater  value  th<n  it  was  at  the  commencement  of 
the  term.    What  the  natural  operation  of  time  flowing 
on  effects,  and  all  that  the  elements  bring  about  in 
diminishing  the  value  constitute  a  loss  whioh,  as  far 
as  it  results  from  time  and  nature,  f«lls  upon  the 
landlord  " ;  and  the  learned  judge  subsequently  said, 
"  These  oases  seem  to  me  to  show  that  if  a  tenant 
takes  a  house  which  is  of  such  a  kind  that  by  it<  own 
inherent  nature  it  will  in  conirse  of  time  fall  into  a 
particular  condition,  the  effe  its  of  that  result  are  not 
within  the  tenant's  ooveoant  to  repair.     However 
large  the  words  of  the  covenant  may  be,  a  covenant 
to  repair  a  house  is  not  a  covenant  to  pve  back  a  differ- 
ent thing  from  that  which  the  tenant  took  when  he 
entered  mto  the  covenant.    He  has  to  repair  that 
thing  which  he  took ;  he  is  not  obliged  to  make  a 
new  and  different  thing;  and,  moreover,  the  result  of 
the  natore  and  condition  of  the  house  itself,  the  result 
of  time  upon  that  state  of  things,  is  not  a  breach  of  the 
covenant  to  repair. "   In  Proud/oot  v.  Hart  where  it  was 
a  question  of  the  tenant's  obligation  under  his  covenant 
Cave,  J. ,  said,  at  p.  45, "  So  witii  regard  to  the  walls,  ^e 
floor,  the  windows,  and  aU  the  different  par's  of  the 
house,  the  tenant  is  bonnd  where  there  is  a  breakage, 
whether  arising  from  his  own  fault  or  from  some 
external  accident,  to  repiir  it  to  the  best  of  his  ability ; 
but  he  is  never  bound  where  a  portion  of  the  structure 
has  become  absolutely  worn  out  and  necessary  to  be 
replaced,  to  substitute  a  new  structure  in  the  place  of 
it.    All  that  he   undertakes  to  do  is  to  patch  the 
thing  up  so  long  as  it  is,  in  the  nature  of  things,  right 
and  reasonable  that  the  thing  should  be  patehed  up. 
But  when  it  hai  got  to  such  a  state  that  patehing  up 
is  of  no  avail— and  we  know  that  things  do  at  last 
e^t  to  that  state — then  tbe  tenant  is  not  bound  to  put 
in  anything  new,  or  to  pay  any  proportion  of  the 
cost  of.  putting  in  the  new  thing,  because  the  old  one 
has  become  unfit  to  discharge  ite  dnty."    I  admit 
that  there  is  some  difference  between  those  cases  and 
this ;  but  the  principle  there  laid  down  governs  the 
law  I  have  to  apply.    But  it  has  been  remarked  that 
those  cases  are  oases  upon  the  liability  of  a  lessee, 
and  it  is  contended  that  they  do  not  apply  to  the  case 
of  a  lessor.    There  is,  however,  in  reality  no  distinc- 
tion between  the  one  case  and  the  other.    If  the  lessee 
is  not  bonnd  to  g<ve  back  to  the  lessor  a  different  thing 
from  that  which  was  demised  to  him,  neither,  in  my 
judgment,  is  the  lessor  bound  by  a  similar  covenant 
to  give  to  the  lessee  for  the  rest  of  the  term  a  different 
thing  from  that  which  the  lessee  took  from  him  at 
the  beginning  of  his  tenancy.    If  no  such  distinction 
exists  then  every  word  of  what  Lord  Eih*r  said  in 
the  paMsga  I  have  read  applies  to  the  present  case, 
aud  regard  must  be  had  to  the  stete  of  things  existing 
on  the  13th  of  July,  1905.    The  house  had  fallen  into 
the  condition  described  by  Cave,  J.,  in  Proud/oot  v. 
Hart,  when  patohiog  up  was  of  no  avail.    Here  we 
have  a  house  whi«£  nom  its  inherent  nature  had 
fallen  into  such  a  condition  that  to  repair  it  was  out 
of  the  question,  and  it  was  found  necessary  to  rebuild 
the  front  walls  and  the  greater  part  of  the  back  wall, 
which  is  not  within  the  covenant  to  repair.    But  it  is 
sud  that  there  is  another  reason  why  Litter  v.  Lane 
A  Netliam  must  be  put  out  of  a  :oount.    It  is  said 
that  there  the  oondirion  of  things  in  that  case  had 
arisen  from  faulty  construction  of  the  house.     But  in 
this  case  also  in  reality  the  state  of  the  house  was  the 
ultimate  result  of  faulty  construction.    A  house  may 
be  built  to  last  300  or  400  years  without  becoming 
dangerous,    ^e  stete  of  the  house  resnlted  from  the 
eSbot  of  time  npon  the  materials  used.   In  this  respect 
also,  then,  JSMer  v.  Lane  <i  Netham  is  an  anthoii^  in 
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the  defendant's  fnvonr.  Then  it  ie  taid  that  this 
construotion  will  iullict  hardship  upon  the  lessee. 
But  to  aonstrue  the  covenant  the  other  Wttj  wonld 
iiiflict  equal  hardship  upon  the  leMor.  whT  is  herself 
B  leesee.  t  put  aaide  all  questions  of  hardship  and 
only  consider  the  legal  effect  of  tbe  covenant.  Upon 
the  principle  I  have  stated  I  hold  that  there  haa  been 
no  breaoti  of  the  covenant  by  the  defendant. 
Judgment  for  the  defendant. 

Solioitoni,    Richardson,   Sotetrby,    Boldea,    &    Co, ; 
ClaTtTn<mt  &  Haynet. 


C.  C.  E.  -J 

(Lord    Alverstone,    L.O.J.,    and  |  May  W; 

Kennedy,  Ridley,  Barling,  Jt-U,  t  June  12. 

Bray,  and  A.  T.  Lawrence,  JJ.)  / 

Bex  V,  John  Boits.  (a.) 

CTiminal  law  —  Medical  pracirtioner  —  literal  lus  of 
imtruTnetiti — Admitsibiiity  of  evidenix  of  fehniout 
lite  of  timilar  inttrumenti  on  another  woman  tome 
nine  manthi  before — '•  UUtake"  or  "accident" — 
Offences  Ajfairut  the  Fertm  Act,  1861  (24  c6  26  Firt. 
e.  100],  a.  58. 

The  prisoner,  a  medical  man,  wot  indicted  for 
feloniously  uting  certain  initrameiits  on  a  certain  woman 
vnth  intent  to  procure  her  miicarriage.  At  the  trial  the 
prosecution  called  as  a  witnets  annther  woman,  uiho»e 
evidence  vns  to  the  tffect  that  some  nine  months  previously 
the  prisoner  had  uted  timilar  instruments  on  her,  with 
the  avouied  intention  of  bringing  about  }ur  mitcarriage, 
and  that  he  had  then  used  expressions  tending  to  show 
that  lie  teas  in  the  habit  of  performing  similar  operations 
for  the  same  illegal  iiurpoie.  The  tvidence  was  admitted, 
and  the  prisoner  u>ui  convicted. 

Held  (iiy  Kennedy,  Darling,  Jelf,  Bray,  and  A.  T. 
Lawrence,  JJ  ,  Lord  Alverstone,  L.C.J.,  and  Ridley, 
J. ,  dissenting),  that  the  widmtos  was  rightly  admitted, 
and  that  the  conviction  must  be  upheld. 

Case  stated  by  A.  T.  Lawrence,  J,,  for  the  opinion 
of  the  Coart  foi  the  Consideration  of  Crown  Oases 
Seaerved. 

"John  Bond  was  tried  before  me  at  Chester  at  the 
'winter  assizes  ho'den  for  tbe  county  of  Chester  on  the 
15th  and  the  16th  of  March,  ISOO,  on  an  indiutment 
under  section  58  of  2-1  &  2j  Tict.  o.  100,  for 
feloniously  uaing  instruments  upon  one  Ethel  Annie 
Jonea  with  intent  thereby  to  procure  the  miscarriage 
of  the  said  Etbel  Annie  Jonfs  on  the  20th  day  of 
October,  1905.  Evidence  of  adoiissions  by  the 
prisoner  of  the  use  of  in'trunients  upon  the  said 
Ethel  Annie  Jones  was  given  by  the  witnesses  for 
the  prosecution,  but  it  was  sujigested  that  such  nse 
wa«  for  a  lawful  purpose  and  with  no  oriaioal  intent. 
The  evidence  of  one  Qvrtrude  Saudles  Taylor  was 
tendered  for  tbe  prcseoution  to  show  intent.  It  was 
objected  to  by  the  learned  counsel  for  the  priaoner  on 
the  ground  that  such  evidence  was  inadmissible, 
ioasmuob  as  there  were  other  indictments  awaiting 
trial  against  the  prisoner  for  ofFences  against  the 
same  statute  in  resf^ect  of  acts  alleged  to  have  been 
done  by  the  prisoner  to  the  said  Gertrude  Sandles 
Taylor  in  January,  1903.  that  such  acts  bad 
no  Inference  to  Ethel  Annie  Jones  and  were 
not  evidence  of  the  intent  with  which  the  prisoner 
bad  nsed  tbe  instrumr-nts  upon  the  said  Ethel  Annie 
Jones.  I  wa»  of  opinion,  upon  the  authority  of  Heg. 
W.  Qeering,  18  L.  J,  M,  C.  215,  and  the  other  cases 

(a.)  Beported  by  Bbskink  Bkid,  E«^„  Barri«te[-»t-- 


cited  to  me,  that  the  evideDC©  was  admissible.  The 
evidence  of  Gertrude  Bandies  Taylor  was  gives.  A 
copy  of  my  note  of  such  evidence  acocompatiies  1  hii 
case,  and  may  be  referred  to  as  part  thereof,  I  left 
the  question  to  the  jury  at  to  whether  or  not  tbi 
prisoner  had  used  the  instruments  with  tbe  intent 
alleged  in  the  indictment,  and  told  them  that  uoksi 
they  were  satisfied  he  had  such  intent  they  should  find 
him  not  guilty.  The  jury  found  prisoner  guiliy.  I 
sentenced  him  to  three  years'  penal  servitude,  but 
respited  the  ezeoutton  of  the  sentence  until  after  thtt 
decision  of  this  case,  I  admitted  the  prisoner  to  huL 
The  question  for  the  opinion  of  the  court  ia  whether 
the  evidence  of  Gertrude  Sandles  Taylor  waa  admis- 
sible. If  tbe  evidence  was  ailmissible  the  conviction 
is  to  stand,  if  inadmissible  the  convictioQ  ia  to  be 
quashed.— A.  T.  Lawrencb." 

The  evidence  of  Gertrude  Sandles  Taylor  a«  sbowa 
on  tbe  judge's  note  appended  to  the  case  sufficiently 
sppean  in  tbe  judgments. 

3.  Francis  Williams,  K.C.  (Ellis  OriJUh  with  hire), 
for  the  prisoner.— The  evidence  was  inadmissible. 
The  broafl  principle  is  that  in  order  to  prove  that  a 
man  has  be>-n  guilty  of  one  crime  eridenoe  that  be 
has  been  guilty  of  a'lother  is  not  admi'sible:  Beg,  w. 
lUarden,  14  W.  E.  663,  4  F.  &  P.  76.  The  only 
exceptions  to  this  rule  are  where  evidence  of  previous 
criminal  acts  has  been  admitted  either  to  show  malice, 
to  prove  guil'y  knowledge,  to  negative  accident,  or  to 
shew  that  tbe  prisoner  was  acting  on  a  ayttetn  There 
was  no  system  here.  Only  one  other  caae  is  tendorcd 
in  evidence,  end  that  cannot  create  a  system.  Nor  is 
there  any  nexus  orcobnection  be*  ween  tbe  cases  of  the 
two  women.  Tbe  case  is  not  within  the  principle  of  any 
oate  in  which  similar  evidnnce  has  been  admitted :  Heg, 
T.  Oddy,  .5  Cox  C.  C.  210, 2  Den.  C.  C.  264  ;  Rnf.  v.  Ollis, 
49  W.  E.  76,  [1000]  2  Q.  B.  758:  lieg.  v.  iih'.dft,  47 
W,  B.  121,  [1899]  1  Q  B.  77:  R'g.  v.  Francis.  24 
W.  B.  663,  L.  a  2  C  C.  E.  128  ;  Reg,  v.  Geering,  18 
L.  J.  M.  C,  215;  Makin  ▼.  AUorneg-G'-nertil  of  New 
South  Wales,  [1894]  A.  C.  57  ;  Reg.  v,  Heesom,  (1878) 
14  Cox  0.  0.  40;  Beq.  v.  Date,  (1889)  16  Cox  a  a 
703;  Reg.  v.  Holt,  ('i860)  8  Cox  C.  0.  411;  Reg.  v. 
Winilow,  (18601  8  Cox  C.  C.  397 ;  Rex  v.  FFyoK, 
62  W.  B.  286,  [1904]  1  K.  B,  188,  The  ground  on 
which  the  validity  of  the  conviction  was  appealed 
against  was  that  the  judge  had  wrongly  admitted  the 
evidence  of  Tuylor.  In  her  evidaaoe  she  had  said 
that  tbe  prisoner  had  told  her  "  he  had  put  dozens  oi 
girls  right,"  and  that  tbe  instruments  he  used,  whick 
she  recognized  as  similar  to  th'  se  he  bad  nsed 
Jones,  would  f^tch  away  the  child.  The  prisone^i 
defence  to  the  charge  was  that  Jones  oaue  to  him 
suffering  from  a  disease  in  the  womb  which  justified 
him  using  certain  instruments  on  her.  and  that  if  tbe 
miiicarriage  Jones  charged  him  with  having  procured 
was  dne  to  his  havitig  used  the  instruments  which  ha 
admitted  having  used  on  her,  the  instruments  were 
not  used  by  him  for  a  oriuiinal  purpose  and  there 
being  no  evidence  of  any  criminal  intent  to  procure 
abortion  be  could  not  have  been  convicted  but  tot 
tbe  evidence  of  this  witness,  which  he  submitted  wmt 
not  admissible. 

Abel  Thomas,  K.O.  (fl.  F.  Batik**  with  him),  for  the 
prosecution. — The  evidence  of  Gertrude  Taylor  it 
admiisible  as  showing  that  the  prisoner  ftdtoittedj 
that  be  had  done  the  act  before  for  tbe  purpoee  oil 
getting  ^irls  out  of  trouble,  and  is  therefore  evidanaeotJ 
tbe  design  or  intent  with  which  he  used  the  instmmeoflT 
and  is  also  evidence  of  a  system.  It  is  impossible  t9l 
prove  system  except  by  oxlling  evidenoe  of  apecifitl 
instances.  The  cases  are  summed  up  in  Arebibald'a| 
Criminal  Pleadings  {23rd  ed.),  pp.308,  309;  Eowoe'fJ 
Criminal  Evidence   (12th  ed.),  pp.  83,   Sa     Wbmtl 
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there  ia  a  question  whether  an  act  was  accidental,  the 
fact  that  each  act  formed  part  of  a  series  of  similar 
occnnences  in  each  of  which  the  person  doing  the 
aet  was  concerned,  is  deemed  to  be  relevant: 
Stephen's  Digest  of  Law  of  Bridenoe  (6tli  ed.), 
article  12. 

He  also  referred  to  Rex  v.  Mogg,  4  C.  ft  P.  364; 
Beg.  V.  DoMtU,  2  C.  &  K.  306. 

B.  Franei*  Williamt,  K.G.,  replied. 

The  case  was  argued  first  before  five  jndges  who 
disagreed.  The  conrt,  lumng  directed  the  case  to  be 
re-atgned  on  the  26th  of  May,  was  differently  oon- 
■titated.  Walton,  J.,  who  was  present  at  the  first 
hfaring,  betng  absent,  and  Jelf,  Bray,  and  A.  T. 
Lawienoe,  JJ.,  being  invited  to  attend. 

Our.  adv.  vult. 

Jane  12. — Lord  Altirstonb,  L.aj.,  read  the 
following  jndg^emt :  In  this  case  the  defendant  was 
indicted  under  section  58  of  24  ft  25  Tict.  c.  100  for 
felonionsly  using  instruments  upon  one  Etiiel  Annie 
Jiones  on  the  25th  of  October,  1905,  with  intent 
thereby  to  procure  miscarriage.  It  was  not  disputed 
that  in  fact  the  accused  had  used  instruments,  but  it 
was  suggested  that  they  were  used  for  a  lawful  pur- 
pose and  with  no  criminal  intent.  At  the  trial  the 
evidence  of  »  girl  named  Ocrtmde  Taylor  was  tendered 
and  admitted.  The  eridence  of  this  witness  was  to 
the  effect  that  in  January,  1905,  she  had  be<ni  staying 
at  the  house  of  the  aocnsied ;  that  he  had  connection 
with  her ;  and  that  subsequently  thereby  she  was 
pregnant,  she  had  informed  the  prisoner,  and  that  he 
used  instruments  of  the  same  character  upon  her  with 
a  view  to  procure  miscarriage.  My  brother  Lawrence 
upon  the  authority  of  Beg.  v.  Oeertng,  18  L  J.  M.  0. 
215,  Beg  r.  Bale,  16  Cox  C.  C.  703,  and  other  cases 
dted  before  him,  admitted  the  evidence,  and  the 
question  raised  is  whether  it  was  lightly  admitted. 
The  general  rule  of  law  applicable  in  such  cases  can, 
I  think,  be  dearly  stated.  It  is  that,  apart  from 
express  statutory  mactments,  evidence  tending  to 
show  that  the  accused  had  be»n  g^ty  of  criminal 
acts  other  than  those  covered  by  the  indictment 
cannot  be  g^ven  unless  the  acts  sought  to  be  proved 
are  so  connected  with  the  offence  charged  as  to  form 
part  of  the  evidence  upon  which  it  is  proved: 
tee  Beg.  v.  Beardon,  14  W.  E.  663,  4  F.  ft  F.  76;  or 
are  material  to  the  question  whether  the  acts  alleged 
to  oonstitate  the  crime  were  designed  or  accidental : 
see  Beg.  t.  Gray.  14  W.  B.  671,  4  F.  ft  F.  1102 ;  or  to 
rebut  a  defence  which  would  otherwise  be  open  to  the 
accused  :  see  Makin  v.  Attorney- Otneral  of  New  South 
Walti,  [1894]  A.  C.  65.  As  is  pointed  out  in  the  last- 
mentioned  case,  the  statement  of  these  general 
principles  is  easy  ;  in  applying  them  it  is  often  very 
diffiomt  to  draw  the  line  and  decide  whether  a 
particular  piece  of  evidence  is  admissible  or  not.  In 
this  case  it  was  not  disputed  that  the  prisoner 
had  in  fact  used  the  instruments  upon  the  girl  Jones 
either,  as  ho  suggested,  for  a  lawful  purpose  or,  as  it 
was  alleged  by  the  prosecution,  for  an  unlawful 
purpose.  Can  it  be  said  that  the  fact  that  he  had 
nsed  instruments  for  an  unlawful  purpose  upon 
another  girl  some  nine  months  before  has  any  bearing 
upon  the  purpose  for  whieh  they  were  used  on  the 
oocai-ion  in  question?  It  is,  I  think,  easy  to  g^ve 
illustrations  of  cases  in  which  such  evidence  wonld 
clearly  be  admissible,  as,  for  instance,  if  the 
prosecution  alleged  that  the  accused  was  carrying  on 
the  bnsioess  of  an  abortionist,  and  hud  with  that 
object,  and  with  that  object  only,  on  several  occasions 
used  instruments  or  provided  drags  for  reward  or 
remuneration  to  himself,  or  if  the  purpose  for  which 
the  paitionlar  instruments  could  be  used  being  doubt- 


ful, it  was  alleged  that  any  injury  caused  by  such  use 
was  accidental.  In  such  cases  it  seems  to  me  that 
evidence  of  the  kind  would  be  admissible,  as  was 
recently  pointed  out  in  this  oourt  in  the  case  of  Bex 
V.  WyaU,  52  W.  B.  285.  [1904]  1  E.  B.  186,  follow- 
ing Beg.  V.  Bhodu,  47  W.  B.  121,  [1899]  1  Q.  B.  77, 
and  Rt^.  v.  OlUs,  49  W  B.  76,  [1900]  2  Q  B.  743,  atpp. 
764-8.  I  have  g^ve  doubt  whether  the  circumstances 
of  this  case  are  sufficient  to  render  the  evidence  admis- 
sible upon  the  principle  recognized  in  these  cases. 
Primd  facie  there  was  no  necess -try  connection  between 
the  act  charged  in  the  present  indictment  and  the  act 
alleged  in  the  evidence  admitted.  It  might  possibly 
be  suggested  that,  inasmuch  as  it  was  proved  or 
admitt^  that  the  accused  had  improper  intercourse 
with  the  two  g^ls  Jones  and  Taylor,  and  that  both  of 
them  as  the  result  of  such  intercourse  had  become 
pregnant,  the  evidence  tended  to  establish  a  system 
or  course  of  conduct  on  the  part  of  the  prisoner  in 
oases  in  which  he  had  got  girls  into  trouble.  I  think, 
however,  that  this  ground  is  too  dang<-rous  and  not 
sufficient  to  justify  the  admission  of  the  evidence.  I 
must  not,  however,  be  supposed  to  decide  that  there 
might  not  be  cases  in  which  the  evidence  would  have 
bren  admissible  on  such  grounds,  but  this  does  not 
appear  to  me  to  be  one  of  them.  Nor  does  it  by  any 
means  follow  that  evidence  will  be  inadmissible  on 
the  ground  only  that  it  goes  to  prove  oniy  one 
other  criminal  act  and  not  of  a  number.  There 
may  be  other  droumstances  showing  the  act  sought 
to  be  proved  to  be  part  of  a  criminal  practice 
or  system  of  which  tiie  orimioal  offence  charg^ 
in  the  indictment  formed  part.  The  mere 
fact  that  the  evidence  tendered  pointed  to  only  one 
act  is  not  conclusive  ag^nst  the  admissibility.  I 
would  point  out  that  in  the  case  of  Beg.  v.  Oeering, 
Beg.  V.  Oray,  and  Makin  v.  AUomey-Oeneral  of  New 
South  Walet  the  evidence  was  clearly  admissible  in 
order  to  rebut  the  allegation  of  accident  or  mistake. 
In  thii  case  assuming  as  I  have  said  the  grounds 
upon  which  the  evidmice  might  be  admitted  not  to 
apply,  the  case  would  appear  to  me  to  resemble  Beg. 
T.  Oddy,  in  which,  before  the  statute  34  ft  35  Yiot.  c. 
112,  s.  19,  evidence  of  the  possession  by  the  prisoner 
of  property  other  than  that  charged  in  the  indictment 
stolen  from  other  persons  was  held  "not  admissible. 
It  is  necessary,  however,  that  I  should  refer  to  the 
case  of  Beg.  v.  Dale  tried  at  the  Central  Criminal 
Court  on  the  16th  of  August,  1889,  when,  upon  an 
indictment  under  this  section  for  using  a  quill  to 
bring  about  a  miscarriage,  counsel  for  the  prosecution 
referred  in  his  opening  statement  to  evidence  he 
intended  to  call  to  prove  that  the  person  charged  had 
made  use  of  a  quill  for  a  similar  purpose  on  other 
occasions.  Charles,  J.,  ruled  that  evidence  of  similar 
acts  of  the  prisoner  practised  on  different  women, 
both  prior  and  subsequent  to  the  offence  charged  in 
^e  indictment,  would  be  admissible.  If  that  case  is 
to  be  construed  to  authorize  the  admissibility  of 
evidence  of  prior  acts  of  a  similar  kind  when  the 
act  is  admitted,  and  the  only  question  is  the  purpose 
for  which  it  was  done,  it  g^oes  too  far.  The  report  is 
very  meagre,  but  on  reference  to  the  report  m  the 
116th  vol.  Seesions  Cases  I  observe  that  tbe  question 
was  raised  during  Mr.  Fulton's  opening,  and  that  at 
the  conclusion  of  the  c>pening  the  prisoner  pleaded 
gmlty,  so  that  the  point  was  never  formally  raised 
and  argued.  It  may  be  that  in  that  case  the  evidence 
was  admissible  upon  some  one  or  other  of  the  grounds 
to  which  I  have  referred.  My  attention  has  been 
called  by  my  brother  Kennedy  to  the  caie  of  Beg.  t. 
Cooper,  (1849)  3  Cox  0.  C.  547.  In  my  opinion  the 
decision  in  that  case  may  dearly  be  supported  on  the 
g^und  that  f^e  evidence  tended  to  show  that  the 
aooosed  knew  the  consequences  of  his  act.    If  it  if 
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■apposed  to  la;  donn  awider  priaoiple,  and  one  wLicb 
woold  cover  tUi  case,  I  do  not  agree  witb  it,  and  I 
may  add  tbat  it  does  not  appetr  to  be  cited  as  an 
aiithnrity  upon  the  point  argnisd  before  ua.  I  think 
it  right  to  add  thut,  bad  I  thought  the  evidence 
admiseible,  the  fact  that  it  would  have  tended  to 
eatablish  that  the  accused  had  boen  guilty  of  an  other 
orime  would  not  have  rendered  it  inaduaisiible :  aee 
Makin  T.  AUarnty-Qtntral  of  New  Sow/A  Wains,  Reg 
T.  R«iirden,  and  other  caies.  For  the  above  reasoni  I 
think  the  evidence  «>b8  inadmissible,  and  that  the 
conviction  should  be  quashed,  but  as  the  majority  of 
tbe  court  are  of  a  different  opinion  the  conviction  will 
standi 

RemrKDT,  J.j  read  the  following  jud lament:  In 
this  case  John  Bond  was  oharged  with  attempting  to 
procure  abortion  by  using  instruments  on  the  body 
of  Bthel  Annie  Jones  on  the  20tb  of  October,  190>a. 
The  question  for  the  decision  of  tbe  Court  for  Grown 
Gases  Beserved  is  ai  to  the  admissibility  of  the 
evidence  of  auoiher  woman,  Gertrude  Ssndles  Taylor, 
who  Was  oallml  as  a  wime^s  to  depose  tbat  tbe  accused 
niue  months  before  had  been  guilty  of  the  same  crime 
upon  her,  and  who  in  the  ooorse  of  her  exam ina' ion 
in  chief  stated  that  he  had  then  used  lant(uagd  to  ber 
indica'ing  that  pr><viotiBly  he  had  been  guilty  of  the 
same  crime  in  many  oth-r  cases. 

In  my  judgment  the  question  is  one  of  great  import- 
ance as  affecting  the  fair  trial  of  accused  persons.  It 
may  be  laid  down  as  a  general  rule  in  crimintl  as  in 
oiWl  oases  that  the  evidence  must  b^  confined  to  the 
point  in  issue :  Boscoe's  Digest  of  the  Liw  of  Evidence 
in  Criminal  Cases  (I2tb  ed.,  1898),  pp.  78,  79.  When 
a  prisoner  is  changed  with  an  oifence  it  is  of  the 
utmost  importance  to  him  that  tne  facts  laid  before 
the  jury  should  consist  exclusively  of  the  transaction 
which  forms  the  subject  of  the  indictment  which  alone 
he  cau  be  expected  to  come  prepared  to  answer.  It 
is  therefore  a  general  rule  that  the  facts  proved  must 
be  strictly  relevant  to  tbe  pailicular  charge  and  have 
no  reference  to  any  coniuct  of  tbe  prisoner  unon- 
nected  with  such  charge  ;  therefore  it  is  not  allowable 
to  show  on  the  trial  on  an  indictment  that  tbe  prisoner 
has  a  general  disposition  to  commit  tbe  aame  kind  of 
offiwoe  as  that  for  which  he  stands  indicted  :  Biissell 
on  Crimes  (6th ed.,  1896),  vol.  3.  p.  403.  Thus  it  was 
resolved  by  all  the  judges  neatly  one  bnndred  years 
ago  in  Rer.  v.  Cvh,  1  Mich,  T.  1810,  and  cited  from 
M.8.  EusseU  on  Crimes  (fJth  ed,),  vol.  3,  p.  403,  note 
{n)  tbat  in  a  prosecution  for  an  infamons  orime  an 
adoiisaion  by  the  prisoner  that  he  had  committed  such 
an  offence  at  anotlier  time  and  with  another  person, 
and  that  he  has  a  tendency  to  such  praotiees.  ought 
not  to  be  received  in  evidence.  The  law  of  England, 
said  Lord  Campb«ll,  L.C.J  ,  in  Rtg.  v.  Odd\j,  doss  not 
allow  one  crime  to  be  proved  in  order  to  raise  a  pre- 
■amption  that  another  crime  has  been  committed  by 
tbe  perpetrator  of  the  first,  and  the  same  law  baa 
twelve  years  ago  been  restated  in  a  judgment  of  tbe 
Privy  Council ;  "  It  is  utjdoubtedly  not  competent  for 
the  prosecution  to  adduce  evidence  tending  to  shew 
that  the  accused  has  been  guilty  of  criminal  acts  other 
than  those  covered  by  the  indictment  for  the  purpose 
of  leading  to  tbe  conclusion  that  tbe  aocnied  is  a 
person  likely  from  bis  criminal  conduct  or  character 
to  have  committed  the  offence  for  which  ha  is  being 
tried":  MaJ:in  v.  Attorney-Oeaeral  of  New  South 
Walu,  CtS94],  A.  G.  67,  at  p.  65.  Then  follows  the 
pMSage  on  which  reliance  was  placed  by  the  connscl 
for  tbe  prosecution,  but  which  I  think  it  is  not 
necessary  here  to  quote.  Nothing  can  so  certainly  be 
counted  upon  to  make  a  prejudice  against  an  oocnsed 
upon  his  trial  as  the  disolosura  to  tbe  jury  of  other 
misoondact  of  a  kind  similar  to  that  which  is  tbe 


subject  of  the  indictment,  and,  indeed,  when  tbs 
orime  alleged  is  one  of  a  revolting  character,  such  ai 
the  charge  against  Bond  in  the  preieat  case,  and  tha 
auditor  is  a  pers<>n  who  has  not  been  trained  to 
think  juiiicially,  tbe  prejudice  must  somvtimeH  bs 
almost  insurmountable,  Therefere,  if,  as  is  plain,  we 
have  to  recogniza  tbe  existence  of  certain  circoni' 
stances  in  which  justice  cannot  be  attained  at  the 
trial  without  a  disclosure  of  prior  offduces,  the  utmost 
vigilance  at  least  should  be  maintained  in  restricting 
tbe  number  of  such  cases,  and  in  seeing  that  tbs 
general  rule  of  the  criminal  law  of  Eaglond,  which 
to  tbe  credit,  in  my  opioion,  of  English  jostics 
exclodes  evidence  of  prior  offences,  is  not  broken  or 
frittered  away  by  the  creation  of  novel  and 
anomalous  exceptions.  So  SMred  in  our  courts  baa  bean 
the  observance  of  this  general  rule  that,  on  tha  trial 
of  a  prisoner  who  was  indicted  for  stealing  a  shilling 
which  hid  been  marked  and  was  found  in  bis  possw- 
sion,  evidence  of  tbe  prisoner's  own  statement  to  tlw 
constable  who  arrested  him  as  to  his  possession  of 
the  moneys  of  the  prosecutor  was  ruled  to  be 
inadmissible  because  it  reUted  to  another  felony : 
Riy.  V.  Butler,  (lSi6)  2  C  <£  E.  221.  Equally  sig'-ifi. 
cant,  I  think,  has  been  the  recogoition  of  the  general 
rule  on  tbe  part  of  our  Legislature.  The  (>rurii>ions 
of  the  Criminal  Eridence  Act,  189S  (61  &  62  Vict,  c 
36],  forbid,  excep'  in  special  circumstaaces,  any  ques- 
tion as  to  other  offences  committed  by  tbe  prisoner  or 
as  to  his  past  bad  character ;  a  series  of  earlier 
statutes — including  the  Larceny  Act,  1661,  the  Goinaga 
Offonces  Act,  186  U  and  the  Prevention  of  Crimes  Aot, 
lUTl — srcure  that  when  an  indictment  oontaioa  a 
charge  relating  to  a  previous  conviction  oa  well  a*  a 
charge  of  a  subsequent  offduca  the  prisoner  shall,  in 
the  first  itistanoe.  be  arraigned  upon  so  much  only  of 
the  indictment  as  charges  the  subsequent  offence,  and 
the  jury,  in  the  first  instance,  be  charged  only  coo- 
ceming  the  subsequent  offetice.  When  the  LegisU- 
tureby  the  Prevention  of  Orimes  Act,  1871  (34  &  3a 
Vict.  0,  112),  s.  17,  provided  that,  on  the  trial  of  a 
person  charged  with  having  received  goods  knowing 
them  to  be  stolen  or  having  stolen  property  in  his 
possession,  evidence  might  be  given  of  such  peraon 
having  in  bis  possession  other  stolen  property,  and 
that  such  evidence  might  ba  taken  into  oonaideration 
for  the  purpose  of  proving  that  such  person  knew  His 
property  to  be  stolen  which  forms  the  subject  of  the 
proceedings  against  him,  it  qunlifled  this  provision  by 
limiting  tha  evidence  to  property  stolen  within  a 
period  of  twelve  months  preceding  the  prosecution, 
and  by  the  words  "  found  in  prisoner's  possessdon  " 
made  it  requisite,  in  ordtr  to  show  from  such  ertdeoos 
a  guUty  knowledge  in  the  prisoner,  not  merely  to 
prove  that  other  property  stolen  within  the  preceding 
period  of  twelve  months  had  at  some  time  previonaly 
been  dealt  witb  by  tbe  prisoner,  but  al«o  to 
prove  that  such  other  property  was  found  in  the 
prisoner's  possession  at  the  time  when  he  was 
found  in  possession  of  the  property  which  is  the 
subject  of  the  indictment.  The  established  limita- 
tions of  the  general  rule,  and  the  apparent  ex.cep- 
tions  to  it  (see  Reg,  v.  Carter,  32  W.  E.  663, 12  Q.  B.  D. 
522)  at  common  law — to  use  the  language  of  Arch- 
bold's  Criminal  Pleading,  Evidence,  and  PrMitio«(23rd 
ed.),  p.  306 — are,  I  venture  to  think,  at  the  preaeot 
time  reasonably  plain  and  referable  to  definite  and 
iatelLigible  principles,  although  the  discuuion  of  the 
present  case  has  amply  shown  it  is  not  easy  to  say 
whether  a  particular  case  falls  within  the  rule  or 
within  the  apparent  exceptions.  The  general  nils 
cannot  be  applied  where  tbe  facts  wbioh  oomsMtaie 
distinct  offences  are  at  tbe  same  time  part  of  tlis 
traosaction  which  is  the  subject  of  the  indiotoMDt, 
Evidence  is  necessarily  admissible  aj  to  acts  whick 


Vol  tlV.         [A«».ii.MwL]         TflE  WEEKLt  RtlPOtltfiK. 


5«d 


High  Cottst. 


Bbz  v.  John  Bond. 


HiOH  CoxrsT. 


are  ao  closely  and  inextricably  mixed  up  with  the 
history  of  the  gnilty  act  itself  as  to  form  part  of  one 
chain  of  relevant  dronmstances,  and  so  could  not  be 
excluded  in  the  presentment  of  the  case  before  the 
jury  without  the  evidence  being  thereby  rendered 
unintelligible.  Sj  in  a  case  cited  by  Lord  Ellen- 
boroogh  in  Stx  v.  Whitley,  (ISOi)  2  Leach  9S3,  at 
p.  985,  where  a  man  committed  three  burglaries  in 
one  night  and  stole  a  shirt  at  one  place  and  left  it  at 
another,  and  they  were  all  so  connected  that  the  court 
beard  the  history  of  all  the  three  burglaries.  Lord 
EUenborough  remarked  that  "if  levertd  and  distinct 
offences  do  so  intermix  and  blend  themtelves  with 
each  other  the  detail  of  the  party's  whole  conduct  must 
be  pursued."  Instances  are  cited  in  Butsell  on  Crimes 
(6th  ed.),  vol.  3,  pp.  405-11;  Archbold's  Criminal 
Pleading  (23rd  ed.),  pp.  307,  308.  Beg.  v.  Firth,  17 
W.  B.  327,  (1869)  L.  K.  1  C.  0.  B.  172,  is  a  recent 
example  of  this  class ;  Reg,  v.  Rearden,  14  W.  B.  663, 
4  R  ft  F.  76,  illustrates  the  limitation  npon  the 
general  rule  in  tiie  case  of  rape.  Willes,  J.,  who  pre- 
sided at  the  trial  in  Reg.  y.  Rearden,  cited  in  support  of 
his  ruling  a  case  on  the  Western  Circuit — a  case  of 
larceny  of  firain  from  a  bam — in  which  he  had 
admitted  evidence  of  the  owner  of  the  bam  that  he 
had  watched  and  detected  several  stt-alings  by  the  same 
person.  Such  prior  acts  formed,  in  poiat  of  bistoricil 
and  oiroumstantial  conneotioD,  inseparable  parts  of 
the  transaction  which  the  jury  had  to  investigate. 
"Within  this  same  limitation  I  think  come  the  cases 
of  trials  for  murder  and  wounding  with  felonious 
intent,  in  which  eyideno4  is  admissible  to  show  prior 
assaults  by  the  prisoner  npon  the  murdered  or  injured 
person  or  menaces  uttered  to  him  by  the  prisoner,  or 
to  show  conversely  irritating  behavioor  by  the 
deceased  to  the  prisoner,  aa  in  Reg.  v.  Hagan,  (1873)  12 
C  'X  C.  C.  3d7.  The  relation  of  the  mordered  or 
iojared  man  to  his  assailant,  so  f«r  as  it  may  reason- 
ably be  treated  as  explanatory  of  the  conduct  of  the 
accuied  as  charged  in  the  indictment,  is  properly 
admitted  to  proof  as  an  integral  part  of  the  history 
of  the  alleged  crime  for  which  the  accused  is  on  bis 
tri«l. 

In  my  view,  if  we  pass  from  the  conuderation  of 
the  necessary  limitations  which  I  havejost  illustrated, 
we  shall  find  that  the  oases  to  which  Archbold  refers 
as  apparent  exceptions  at  common  law  to  the  general 
rule  are  oases  in  which  evidence  of  transactions 
other  than  that  which  forms  the  subject  of  theindtct- 
meot  has  been  admitted  as  relevant  to  the  issue  as 
negativing  the  defence  of  accident  or  mistake  in  cases 
in  which  accident  or  mistake,  if  proved,  would  con- 
stitute a  complete  defence  to  the  accusation.  This  is, 
I  think,  the  principle  upon  which,  in  the  group  of 
reported  mnrder  cases,  of  which  Reg.  v.  Oeering,  18 
L.  J.  M.  C.  215;  Beg.  v.  Cotton,  (1873)  12  Cox  C.  C. 
409;  Reg.  v.  Roden,  12  Cox  C.  C.  630;  and  Makin  ▼. 
Attomeg-Oeneral  of  ^ew  South  Wale*,  [1894]  A.  C. 
57,  are  familiar  examples,  evidence  has  been  held 
admissible  to  prove  the  happening  of  like  fatalities  to 
pertons  other  than  the  person  with  whose  mnrder  the 
prisoner  is  charged  under  circumstances  in  which 
these  other  fatalities  m^y  reasonably  be  connected 
with  action  on  the  part  of  the  prisoner.  Reg  v. 
Oeering  may  be  taken  as  a  type.  On  an  indictment 
against  a  prisoner  for  the  mnrder  of  her  husband  by 
arsenic  in  September,  1840,  evidence  was  tendered  by 
the  prosecution  of  arsenic  having  been  taken  by  the 
prisoner's  two  sons,  one  of  whom  died  in  December 
and  the  other  in  Uarch  subsequently,  and  also 
by  a  third  son,  who  took  arsenic  in  April  follow- 
ing, but  did  not  die.  Proof  was  given  of  a 
similarity  of  symptoms  in  the  four  cases.  Evidence 
was  also  tendered  that  the  prisoner  Uved  in  the 
same  house  with  her  husband  and  sons,  that  she 


prepared  their  tea,  cooked  their  victuals,  and  dia< 
tributed  them  to  the  four  parties.    Held,  that  this 
evidence  was  admissiblx  for  the  purpose  of  proving — 
first,  that  the    deceased    hasbwd  actually  died  of 
arsenic ;  secondly,  that  his  death  was  not  accidental ; 
and  that  it   was  not  inadmissible  by  reason  of  its 
tendency  to  prove  or  create  a  suspicion  of  a  subse- 
quent felony.     In  Makin  v.  Atlomey-Oeneral  of  New 
South    Wale$  the  judgment  of    the   Privy    Council 
expressly  approved  the  ruling  in  Reg.  v.  Oeering,  after 
a  review  of  the  cases ;   Lord  Herschell,  L.C.  (who 
delivered  judgment),  remarking  that  it  could  not  be 
denied  that  the  decisions  had  not  been  cooipletely  in 
accord,  and  disapproving  of^  the  contrary  ruling  in 
Rrg.  V.  Witulow,  8  Cox  3977    It  is  really  npon  the 
same  grounds  that  in  a  large  number  of  oases,  other 
than  cases  of  murder,  evidence  of  other  prior  acts  of 
the  prisoner,  possibly  themselves  constituting  crimes 
of  the  same  nature  as  the   charge  upon  which  the 
prisoner  is  on  his  trial,  has  been  admitted,  although 
these  prior  acts  do  not  historically  form  part  of  the 
circumstances    of    that    charge.     Here    ag;ain    the 
evidence  has  been  admitted  as  negativing  accident  or 
mistake  in  reeard  to  the  occurrence  which  is  the 
subject  of  the  indictment.    In  all  these  cases  it  will, 
I  think,  be  found   that  the  ocouirences  of  which 
evidence  was  admitted  were  occurrences  coimected 
with  conduct  on  the  part  of  the  accused,  so  repeated 
and  so  closely  linked  in   point  of  time  as  well  as 
character  witjb  the  offence  for  which  the  prisoner 
was  on  his   trial,  that   according    to    the   test   of 
justice  as  well  as  of  common  sense  there  could  be 
no  serious  challenge  of  its  relevancy  to  the  issue  as  to 
accident  or  mistake  on  the  part  of  the  accused  in  the 
particular  case  which    formed    the  subject  of    the 
indictment.     "  When  there  is  a  question  whether  the 
act  was  accidental,  the  fact  that  such  act  formed  part 
of  a  series  of  similar  occurrences  in  each  of  which  the 
person  doing  the  act  was  concerned,  is  deemed  to  be 
relevant "  :  Stephen's  Digest  of  the  Law  of  Evidence, 
art.  12.     The  principle  was  clearly  stated  by  Lord 
BusseU of  Eillowen,  L.C. J. ,  when deliveringthe  judg- 
ment of  this  oourt  in  Beg  v.  Bhodes,  47  W.  B.  121, 
[1899]  1  Q.  B.  77,  at  p.  82.    He  quotes  with  approval 
the  indgnnent  of  Lord  Coleridge,  L.C.J.,  in  Beg.  v. 
Franeit,  22  W.  B.  663,  (1874)  L.  B.  2  C.  C.  B.  128. 
The  evidence  "  tends  to  show  that  he  was  pursuing  a 
course  of  similar  acts,  and  thereby  it  raises  a  presump- 
tion that  he  was  not  actio  g  under  a  mistake.    It  is 
not  conclusive,  for  a  man  may  be  many  times  under  a 
similar  mistake,  or  may  be  many  times  the  dope  of 
another ;  but  it  is  less  likely  he  should  be  so  often, 
than  once,  and  every  circumstance  which  shows  he 
was  not  under  a  mistake  on  any  of  these  occasions 
strengthens  the  presumption  th>thewasnot  on  the 
la8%  and  this  is  amply  bome  out  by  authority,"    So 
in  a  later  case  ci'ed  in  argument  in  the  present  case — 
Beg.  V.   Ollii,  49  W.  E,  76,  [1900]   2   K,  B.  758— 
Wright,    J.,    expounded    the    principle   in    similar 
terms,  dwelling  upon  the  importance  of  the  element 
of   nearness   iu   point    of    time    and    circumstance 
in    determining   the  relevancy,   and   therefore    the 
admissibility,   of   the   evidence   as   to  the  acts   of 
the   accused.      "  The    evidence,"   said    the   learned 
judge,   "  tended  to  s^ow  that   the  conduct  of  the 
prisoner  in  tendering  drafts  on  a  bank  at  which  be 
had  no  living  account  was  not  inadvertent  or  acci- 
dental, but  was  part  of  a  systematic  fraud  extending 
over  a  period  immed  ately  preceding  and  following  the 
date  of  the  offence  charged,   and  the  case  in  this 
respect  seems  to  me  to  be  governed  by  Reg.  v.  Franda 
and  Reg.  v.  Rhodet."    Bruce,  J,,  one  of  the  dissenting 
judges  in  the  same  case  of  Btg,  v.  Ollii,  lays  down  the 
law  to  tiie  like  effect  with  even  greater  strictness — 
[1000]  2  Q.  B.,  at  p.  774:   "A  line  of  oases  has 
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eatftblished  the  rule  that  when  it  beoomea  material  to 

esltibluh  that  an  act  cliarged  ia  the  udictoieDt,  aad 
proved  ta  have  been  done,  waa  inti-'ntioaat  and  not 
accidental,  evideuce  is  a^misBible  of  similar  acta  done 
hy  the  same  person  having  no  bearing  upon  or 
oonnectioa  with  the  acts  chiirged  iu  the  indictment 
Bare  that  the  aete  are  simdar  and  done  by 
the    Mme  person.     Thia    rule  h   uxuetimea   stated, 

1  think  accuratel;,  to  be  a  rule  wbiuh  admits  indirect 
evidence  of  thig  claM  to  prove  gtiilty  knowledge.  The 
evidence  ia,  I  btUeve,  admissible  under  the  role  I 
kave  meationed  only  on  the  ground  that  it  tends  to 
negative  mistake  or  accident.  It  is  quite  true  that 
in  many  laaea  to  negative  mistake  or  acddentiato 
leave  uo  other  alternative  but  that  tbe  aot  was 
ititentionally  done  with  a  criminal  intent.  But  the 
ground  on  which  tbis  indirect  evidence  is  admissible 
is  that  it  tenda  to  negative  mistake  or  accident." 

It  is  in  strict  accordance  with  the  principles 
enunciated  bj  tbe  autborities  that  evidence  of  con- 
duct  of  the  prisoner  on  other  ocoasiona  was  admitted 
in  cases  of  arson :  li.  v.  Oroy.  U  W.  E.  671,  4  F.  & 
F.  1102;  of  embezzlement:  R.  v.  Rkhardtm,   (1860) 

2  F.  &  P.  3J3  ;  ol  false  pretences ;  R.  v.  Frantit,  2*i 
W.  R.  603.  L.  B  2  C.  C.  1*28.  and  li.  v.  Ehoikf,  47 
W,  R.  12t,  [1899]  1  Q.  B.  77;  of  coining:  Ji.  v. 
Fulkr,  (181G)  R.  &  B.  30,  and  S.  v.  Weekn,  9  W.  E. 
6aa.  $0  L.  J.  M.  C.  HI ;  of  forgery:  iJ.  v.  tPAiiey 
(1804)  2  Leach  9S3,  and  ^.  v.  Coldough,  (1882)  lo  Oox 
0.  O.  92 ;  of  obtaining  credit  by  fraud :  B,  v.  Wmtl, 
02  W.  E.  285.  [1904]  1  K.  B.  188. 

In  all  these  cssee  it  was  necessary  to  negative 
accident  or  mistake  ;  tu  all  of  them  the  multiplication 
of  similar  acta  having  some  connection  in  time  and 
circniustance  and  nature  to  the  act  which  waa  the 
subject -matter  of  tbe  trial  waa  admitted  to  proof  as 
evidence  showing  systematic  conduct  of  the  prisoner 
at  the  time  of  the  offence  charged  against  bim,  and. 
therefore,  negativing  accident  or  mistake  on  bis  part 
in  the  laat  case.  But  It  must  be  admitted  that  ai^art 
from  judicial  dicla  which,  although  deservin?  of 
reapect,  cannot  be  treated  with  tbe  weight  wliich 
attaches  to  a  decision,  I  believe  that  these  principles 
irbio^i  I  have  been  iudicatiiig  govern  most  of  the  cases 
cited  for  the  prosecution.  Tliere  is  authority  which, 
speaking  for  myself.  I  am  not  prepared  to  overrule, 
that  when  the  question  of  criminal  intent  is  material, 
tht^u  aJthougb  in  strictnesa  perhaps  tbe  case  is  not  one 
of  disproving  merely  accident  or  mistake,  evidence  of 
prior  occurrences  subject  to  tbe  conditions  which  I 
have  just  mentioned  may  become  admissible  against 
against  the  prisoner,  I  say  tbig  with  special  regard 
to  tbe  authority  of  Sfg,  v.  Cooper,  (1848)  3  Cox  C.  C. 
o47,  a  case  which  haa  never  been  dissented  from  and 
in  which  the  point  wu  fully  argued  bef<  re  Cresswell, 
J.  It  was  not  cited  to  us  in  argument,  and  therefore 
I  think  it  well  to  state  the  salient  facts  and  the 
reasotUDg  of  tbe  eminent  judge  who  presided  at  the 
trial  which  renders  the  case  peculiarly  reluvant  to  the 
matter  now  before  ua.  because  be  takes  the  caae  of  a 
charge  of  abortion  as  an  illustration  of  the  adniisai- 
bdity  of  a  number  of  similar  acts  to  neeative 
innocence  of  intent.  The  prisoi'Cr  was  charged  with 
accusing  a  person  of  an  unnatural  crime  with  intent 
to  extort  money,  and  in  the  course  of  the  trial  an 
argument  arose  as  to  tbe  admissibiSitv  of  a  queation 
whether  one  of  the  witnesses  had  seen  the  prisoner, 
who  was  a  soldier,  come  off  guard  on  former  occasions 
with  mouey  in  his  p:i3-es.<ion,  and  as  to  what  he  said 
as  to  the  means  by  which  he  had  obtained  that  money, 
and  Cresswell,  J.,  aaid.  at  pp.  649-5o0  of  that  report : 
"The  evidence  ia  not  cffered  by  way  of  proving 
simply  that  tbe  prisoner  had  been  guilty  of  the  same 
crime  before.  The  question  is,  whether  on  this 
ocoosiou  ha  did  an  act  with  ■  design  of  effeotisg  a 


certain  object.  One  etep  in  the  proof  ia  to  show  that 
he  would  be  likely  to  know  that  a  certMn  resolt 
would  follow.  .  .  .  Biippose  a  charge  against  a 
man  that  he  had  attempted  to  procure  abortion  ;  the 
same  medicine  might  be  administered  with  that 
intention  or  without  it.  If  it  could  be  proved  that  he 
bad  often  given  that  medicine  before,  and  that  ha 
knew  that  abortion  bad  always  followed,  surely  that 
would  be  evidence  against  him." 

In  the  present  case,  aa  it  appears  to  me,  there  is 
not  in  strictness  a  question  of  accident   or  oiistake. 
It  was  not  disputed   that  the  accused,    a  qualified 
surgeon,  as  I  understand  the    facts,  but  not  at  the 
time  in  active  practice,  had  u;ed  the  surgioal  instru- 
ments upon  Ethel  Annie  Jonea.      Did  he  use  them 
for  a  lawful  or  for  au  titilawf  ul  purpose '/     That  was  the 
sole  issue.     In  other  words,  had  be  or  had  he  not  in 
using  them  the  mtns  rta  ?    In   my  opini  n    if  Um 
evidence  here  bad  consisted  solely  of  the  single  Mt 
alleged  by  the  witness  Gertrude  Taylor  to  have  b««i 
done  to  her  nine  months  before,  it  ought  not  to  bav« 
been  admitted.     Such  a  single  isolated  act  is  not  just 
ground  for  any  inference,  and  an  act  from  which  bio 
inference  cu)  justly  be  drawn  ought  not  to  be  allowed 
to  be  before  the  jury.     If  such    evidence  we(«   ad- 
missible, then  in  all  oases  involving  the  isatie  of  m^nt 
tea  (and  most  serious  crimes  do  involve  it),  aa  it  seems 
to  me,  it  would  be  pprndaaible  to  show  that  on  any 
previous  occasion  within  any  reasonable  limit  of  time 
the  prisoner  had  been  guilty  of  similar  miaoondoct, 
and  in  effect  we  should  be  doing  that  which  would  be 
unfair  to  the  accused,  and  which  Lord  Campbell  con- 
demned as  proving  one  crime  iu   order  to  raise  a 
presumption  that  another  crime  had  been  committed 
by  the  perpetrator  of  tbe  first.     Peculiarly  dangerous 
and  to  my  mind  unfair  to  the  accused  would  the  a<]- 
mission  of  such  a  single  act  be  in  the  present  case. 
The  evidence  which  directly  implicates  tbe  accused  is 
tbe  evidence  of  a  woman  who  was  herself  party  to 
the  alleged  crime,  one  who  was  morally,  if  not  in  tha 
strict  1'  gal  sense,  an  accomplice  of  the  accused  pers'jn. 
She  was  an  adult  person  who  knew,  according  t  j  her 
account,  for  what  purpose  the  operation  was  to  ba 
performed,  and  consented  to  its  performance.     The 
evidence  which  was  admitted,  and  in  regard  to  which 
the  question  for  this  court  has  arisen,  was  tha  evidaooa 
of  a  witness  who,  if  her  evidence  was  true,  also  wa» 
a  consenting  party  to  the  illegal  operation  whioh  tha 
prisr^ner  performed  upon  her,  and  so  far  an  acoomplioa 
m  his  criminal  conduct.     It  is  needless  to  dwell  npon 
the  danger  to  innocence  of  evidence  of  this  description. 
But  tbe  evidence  given  by  Taylor  was  not  coofined  to 
evidence  of  this  single  act.      It  included  a  atatfnuint 
by  the   prisoner  to  Taylor  which    might   fairly  be 
interpreted   to   mean  that  he  bad  successfully   per- 
formed a  simitar  operation  up  'n  dozens  of  girls  with 
similar  instruments.      In  other  words,  tb>t  he  hadi 
often  used  the  same  inatruments  before  and  bad  alwayt 
found  that  abortion  followed.     Upon  tbe  roaaouing  of 
Cresswell,  J.,  in  lUg.  v.  Cooper,  and  upon  the  authority 
of  that  judgment  it  appears  to  me  that  such  evidenoe 
is  admissible,  and  that  the  ruling  of  Charles,  J.,  in 
R"j.  V.    Date,  in   which  it   was  proposed    to  prove 
repeated  acts  of  the  same  nature  nver  a  peri'>d  iu< 
cludmg  the  period  of  crime,  as  well  aa  the  ruling  _ 
my  bruther  A.   T.   Lawrence  in  this  case,  may 
npheld. 

RtDLBY,  J.— I  have  had  the  opportonity  of 
the  judgm»nt  which  has  been  deLivered  by  my  lo 
and,  as  I  thoroughly  agree  with  both  its  reasonio 
and  its  result.  I  think  it  is  unnecessary  to  ^va 
judgment  of  my  own. 

Dabuno,   J.,    read   the  toUowiog   judgment,  in 
which,  afte;  stating  ^e  facte,  he  said:  The  diteot 
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effect  of  Taylor*!  evidenoe  is  to  prove  that  the 
defendant  had  been  Railty  of  another  crime  than 
that  charged  in  the  indictment  but  nmilir  in  character. 
Now  it  is  not  to  rejected  on  that  ffroand.  I  have 
tried  to  ascertain  the  principle  which  must  be  relied 
upon  as  jnstifying  its  acceptance  or  rejection,  and  I 
find  it  in  Foster's  Crown  Law,  Discourse  I.,  p.  246, 
where  it  is  said  :  "  The  role  of  rejecting  all  manner 
of  evidence  in  criminal  prooecntions  that  is  foreign  to 
the  point  in  isane  is  founded  on  sonnd  sense  and  common 
justice.  For  no  man  is  bound  at  the  peril  of  life  or 
liberty,  fortune  or  reputation,  to  answer  at  once  and 
unprepared  for  every  action  of  his  life."  The  same 
role  is  thus  expressed  by  Lord  Csmpbell  in  Oddy's 
eate :  "  The  law  of  EagUnd  does  not  allow  one  crime 
to  be  proved  in  order  to  raise  a  probability  that 
another  crime  has  bren  committed  by  the  perpetrator 
of  the  first"  That  he  was  speaking  of  a  crime, 
evidence  as  to  which  would  have  been  altogether 
"foreign  to  the  point  in  issue" — to  use  Foster's 
phrase — appears,  I  think,  by  this  observation  of  his 
lordship  made  iu  the  course  of  ooimsel's  argament : 
"  In  the  French  courts  the  case  against  an  accused 
person  is  often  commenced  by  evidence  that  he  had 
previously  committed  offences  of  the  same  sort  as 
that  which  forms  the  subject  of  inquiry.  But  it  is 
not  the  practice  of  our  law."  Now  the  reason  for 
the  practice  in  the  French  courts  of  admitting 
evidence  of  many  matters  which  we  shoidd  c-rtainly 
doscribe  as  "  foreign  to  the  point  at  issue  "  is  that  the 
Code  d'Inttruction  Criminelle  (liv.  2,  Tit.  9,  s.  241) 

Srovidee :  "  L'acte  d'aocusation  exposera  1°  la  nature 
a  d^Ut  qui  forme  la  base  de  I'accusation :  2°  le  fait 
et  toutes  les  circonstanoes  qui  peuvent  agg^ver  ou 
diminupr  la  peine."  By  this  means  various  matters 
are  in  France  laid  before  the  jury  which  have  no  con- 
nection with  the  crime  charged,  but  are  such,  as  in 
England,  are  brought  to  the  knowledge  of  the  judge 
alone  (perhaps  by  means  of  the  calendar)  or  are 
proved  aft^r  ver^ot.  The  jury  in  France  then  find 
the  fact  with  extenuating  or  aggravating  oironm- 
stances  for  the  purpose  of  affecting  the  sentence, 
which  is  heavier  on  an  habitual  evil  liver. 

I  should  greatly  regret  a  dose  assimilation  of  our 
criminal  procedure  to  th«t  of  France,  but  I  think  it 
well  to  note  that  the  French  mil's  ss  to  evidence 
necessarily  differ  from  ours  by  reason  of  the  wide 
diffrence  between  the  functions  of  judg<>8  and  juries 
under  French  and  English  law.  Indeed,  it  can  hardly 
be  said  that  in  our  sense  the  French  courts  are  b  iimd 
by  rules  of  evidence  at  all.  Yet  subject  to  observance 
of  the  rule  as  laid  down  by  Foster  oor  law  does 
undoubtedly  allow  evidence  of  another  crime  io  order 
to  negative  some  posf ible  defence,  such  as  accident  or 
miste£e,  or  to  show  a  systematic  course  of  conduct  or 
gnilty  Imowledge  where  that  is  material  For  each 
of  these  propositions  there  is  ample  authority  in  Beg, 
T.  Otering,  Rrg,  r.  Bhodet,  Beg.  v.  Wttk$,  Beg,  v. 
Franeit,  and  Beg  v.  Wyatt. 

Still,  it  has  been  argued  that  such  evidence  may  not 
be  admitted  to  prove  intent  It  cannot  be  said  that 
no  evidence  is  admissible  to  prove  intent,  for  declara- 
tions of  a  defendant's  intention  and  uoeqtuvocal  acts 
of  his  are  every  day  given  in  evidence  with  that 
object  Moreover,  accident  is  negatived  merely  in 
order  to  prove  design  which  involves  intent.  System 
is  proved  for  the  same  reason,  and  proof  of  scienter  is 
merely  a  step  towards  that  end.  I  do  not  quote  a 
number  of  cases  which  have  been  decided  on  this 
point,  beaause  very  many  of  them  were  reviewed  in 
the  case  of  Makin  v.  Attomey-Oenaral  of  Nefo  South 
WaU$,  and  the  Lord  Chancellor  there  said:  "It 
cannot  be  denied  that  the  decisions  have  not  always 
been  completely  in  accord."  In  the  same  case,  how- 
ever, he  thi^  l^id  down  the  law  in  deUvering  the 


jndgnient  of  the  Privy  Council :  "  It  is  undoubtedly 
not  competent  for  the  prosecution  to  adduce  evidence 
tending  to  shew  that  the  accused  has  b>>en  guilty  of 
criminal  acts  other  than  those  covered  by  the  indict- 
ment for  the  pmrposa  of  ]u%ding  to  the  oonclurion  that 
the  accused  person  is  a  person  likely  from  bis  criminal 
conduct  or  character  to  have  committed  the  offence  for 
which  he  is  being  tried.  On  tbe  other  hand,  the  mere 
fact  that  the  evidence  adduced  tends  to  shew  the  com- 
mission of  other  crimes  does  not  render  it  inadmissible  if 
it  be  relevant  to  an  issue  before  the  jury,  and  it  may  be  so 
relevant  if  it  bears  upon  the  question  whether  the  acts 
alleged  to  constitute  the  crime  charged  in  the  indict- 
ment were  designed  or  accidental  or  to  rebut  a  defeoce 
which  would  otherwise  be  open  tothe  accused."  I  do 
not  suppose  that  Lord  Ht-rsohell  meant  that  such 
evidence  might  be  called  to  rebut  any  defence  possibly 
open,  but  of  an  intention  to  rely  on  which  there  was 
no  probability  whatever.  Here,  however,  tbe  evidence 
objected  to  was  called  to  overthrow  a  defence  already 
set  up  and  admitted  to  be  the  defendant's  answer  to 
the  coarge.  It  appears  that  the  defence  adopted  by 
the  defendant  in  this  case  was  that  he  was  performing 
a  lawful  operation  io  using  instruments  adapted  to 
procure  abortion.  Whern  ignorance  is  the  defnnoe 
relied  on,  the  cases  I  have  cited  shew  that  evidence  ia 
admissible  to  prove  knowledge — where  accident  is 
suggested  as  a  defence,  evidence  is  equally  admissible 
to  dispro  'e  ig  norance  by  showing  design — and  it  follows 
tbat  such  evidence  may  go  to  prove  further  what 
particular  design  actuated  tbe  perpetrator  of  the  act. 
Badi  evidence  assuredly  cannot  be  inadmissible  merely 
because  it  is  more  cogent  is  so  in  ai  it  shows  not 
only  the  existence  of  some  desigpa,  but  also  prediely 
what  tbat  design  was.  Here  the  defence  suggested 
was  tbat  the  act  chargod  was  done  designedly, 
but  thst  the  design  was  lawful,  and  the  reason  of  its 
being  so  is  indicated.  Then  tUs  evidence  is  tendered 
by  the  prosecution  to  the  effect  that,  on  another 
woman  pregnant  by  him,  the  defendant  had  performed 
a  similar  act  or  operation  with  like  instruments,  and 
had  then  stated  in  effect  that  his  design  on  that 
oocasioB  was  unlawful — ^viz.,  to  procure  abortion.  In 
my  opinion  this  evidenoe  of  Taylor  is  not  irrelevant 
or  foreign  to  the  point  in  issae — that  issue  b'-ing,  not 
what  he  did  do,  but  with  what  object  did  he  do  it.  That 
issue  involves  tiie  state  of  his  knowledge  or  bnlief  as  to 
the  effect  of  such  an  operation.  Taylor's  evidence  went 
to  prove  that  contrary  to  the  defendant's  allegation 
in  defence  as  to  his  being  engaged  in  doing  a  lawful 
act,  he  was  doing  a  thing  which,  in  his  view,  was  apt 
to  procure  abortion,  and  that  because  it  was  so  he 
had  already  done  it  with  that  unlawful  avowed  know- 
ledge and  purpose.  This  evidence,  therefore,  tends 
to  prove  that  tiie  defendant  had  in  repeating  his 
former  conduct  an  intention  different  from  that 
alleged  by  him  in  his  defence,  so  it  is  not  foreign  to 
the  point  of  it  nor  less  relevant  because  it  goes  to 
prove  the  charge  in  the  indictment  I  have  not 
affected  to  judge  whether  the  case  of  Beg.  r.  Dale  was 
rightiy  decided ;  for  I  do  not  think  it  necessary  to 
rely  upon  that  decision  of  Charles,  J.,  in  order  to 
uphold  this  conviction.  But  even  were  that  ruling 
wrong,  I  tkink  this  conviction  can  still  be  sus- 
tained. Nor  does  it  appear  to  me  advisable  to 
strive  for  increase  in  the  technicality  of  our  rales 
of  evidence  so  as  to  narrow  yet  more  the  approaches 
to  the  source  of  justice.  Our  law  already,  and 
for  good  reason,  undoubtedly  excludes  evidence  of 
many  matters  which  anyone  in  bis  own  daily  affairs 
of  moment  wotdd  reg^ard  as  important  in  coming  to  a 
decision.  The  observations  of  Lord  Campbell  show 
that  much  would  be  excluded  at  a  trial  merely  because 
the  defendant  would  in  the  then  state  of  the  law  have 
found  it  hard  to  b|ii)g  evidence  in  contradiction. 
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Now  when  the  apolication  of  this  doctrine  i«  oon- 
ten'led  for,  it  aneiu^  to  me  important  to  beiir  in  mind 
that  a  dafriodant  on  a  crtmtaal  chtrge  mi^ht  not  in 
Lord  Ctnipbell's  day  gi^e  evidenoe.  nor  could  bi« 
wife.  These  dissbilitie?  no  longer  exist,  and,  pro- 
vided he  have  diie  notice,  an  a'.'oiised  person  may 
fairly  be  oo (if rooted  with  evidence  relevant  to  the 
iaaao  now  that  he  miy  gi^e  his  own  teatiminy, 
although  it  would  have  bten  hard  to  admit  it  when 
the  witneia-box  waa  forbidden  to  hint.  I  believe  that 
to  quaih  tbie  conviction  would  De<:e<isitate  the  inter- 
pretation of  our  rules  ot  evidence  so  in  favour  of  the 
accused  aa  to  exclude  such  proof  of  guilty  knott^l'dge 
SI  hitherto  has  been  admisBible,  and  might  perhaps 
give  occasion  for  the  repetition  of  the  bitter  aayiait. 
*'  II  s'en  faut  hien  que  rinaooence  troave  autant  de 
protection  que  la  crime." 

Sinse  writing*  tuf  judgment  I  have  had  the  ad  van- 
t*ga  of  reading  my  brother  Era»'e  judgment,  aad  I 
agree  that  the  conviction  can  also  be  sustained  for  the 
reaaona  he  gives  to  that  f£Fect. 

The  following  judgment  (written  by  J  ELF,  J.)  was 
read  by  Bray,  J,  :  "I  am  of  opinim  that  the  evidence 
was  admianbla,  and  that  the  conviction  ought  to 
■taud.  It  is  no  doubt  contrary  to  the  law  of  this 
country  (as  it  is  repugnant  to  the  British  aense  of 
justice)  to  admit  against  a  prisouer  wbo  is  on  hi? 
trial  for  one  offence  evidence  that  he  his  on  another 
occasion  committed  aii>ther,  or  even  a  srmilar  ofifenca, 
merely  with  the  object  of  ahowinff  that  he  is  on  that 
aocQunt  a  person  more  lilcely  to  have  committed  the 
offence  with  which  he  is  charged,  ei"ept  (and  the 
exception  is  significant)  that,  if  a  prisoner  enieavonr 
to  establish  a  good  character  as  tnaking  it 
improbable  that  be  should  have  committed  tbe  crime 
charged  against  bi>u,  the  proiecution  may  rebut  this 
ioferenoe  by  proving  even  a  pre*ious  coaviction  :  see 
as  to  this  exception  the  cases  collected  in  Arohbold'a 
CrtmtDal  Pleadiogs  ['l^ird  ed.).  p.  313.  But  it  often 
happens,  both  in  civil  and  criminat  c-taes,  th>it 
evidence  is  tendered  on  sevpral  alternative  grounds, 
and  yet  it  is  never  objected  that  if  on  any  ground  it 
is  admissible,  that  grouud  must  not  prevail,  because 
on  some  other  ground  it  would  be  inaduiisnble  and 
prejudicial.  Inauch  oasea  it  is  usual  for  the  judge  [not 
always  very  successfully)  to  caution  the  jury  agaiost 
being  biassed  by  treating  the  evidence  in  the  objection- 
able genae.  Now  in  regard  to  the  class  of  evidence 
with  wtuob  we  have  to  deal,  I  thinlt  we  all  agree  that 
the  touchstone  by  which  the  evidence  in  question  in 
the  present  case  ia  to  be  deemed  aimissible  or  not  is 
most  carefully  defined  in  the  j'ldgment  of  Lord 
Herschell  id  Makin  v.  AUiirnet/'Otrneral  nf  Kern  South 
Walet,  expressly  approved  and  adopted  tea  yeara  later 
by  the  Ooart  for  the  Consideration  of  Crown  Casei 
Beaerved  in  Rex  v,  Wijatt.  Thoae  cases  eryatallize  the 
doctrine  laid  down  in  the  long  series  of  decisiooa  which 
have  bcea  cited  to  us — ^namely,  that  (apart  from  legis- 
lative  enactmenta  which  deal  with  certiiin  special  cases) 
the  comuiou  law  teat  of  admisHbitity  ia  that  "the 
evidence  adduced  ia  relevant  to  an  issue  before  the 
jury."  it  being  added  that  "  it  may  ho  so  revelant  if 
it  bears  upon  the  question  whether  the  aots  allei^ed  to 
conatitute  the  crime  charged  in  the  indictment  were 
designed  or  accidental,  or  to  rebut  a  defence  which 
would  be  otherwise  open  to  the  accused."  The 
judgment  in  AVx  v,  IVyalt  applies  to  that  case  the 
description  of  evidence  spoken  of  by  Lord  Herschell 
in  these  words  :  "  The  evidence  objected  to  was  clearly 
admissible  an  tending  to  establish  a  ayst^matic  cour<e 
of  conduct  on  the  part  of  the  accused  and  as  negativ- 
ing any  accident  or  mistake  or  the  existence  of  any 
reasonable  or  honeat  motive."  These  last  words  are 
equivalent  to  and  confirm  Lord  Heraohell's  expres- 


sion "to  rebut  a  defease  which  would  be  otherwise 
open  to  the  accuR>-d."  Now  in  the  present  caw  tha 
use  of  the  instruments  npon  Ethel  Jones  wa<  admitted,  I 
but  it  was  suggested  oo  the  prisoner's  behalf  tJhat  the 
use  w*a  (or  a  lawful  purpose,  and  not  with  any 
criminal  design.  In  effect  the  prisoner  set  up  the 
defence,  "In  unng  the  iustrnn>«ctt  I  bad  no 
design  to  procure  a  miaoarriage ;  if  the  thing 
which  I  did  procured  or  tended  to  procure  a  mis- 
carriage "  (a  faot  which  I  do  not  under»t*nd  to 
have  been  dented)  "  that  came  about  accideotally,  and 
not  designedly,"  Tbia  aurely  w<ta  "  a  defeoce  open  to 
the  accused"  which  the  prosecution  might  rebut— a 
dofeuce,  at  all  events,  clearly  fjuvltm  gtntrii  with  the 
partioular  defences  mentioned  by  Lord  HerachelL 
It  aaaerted  ''the  exiatence  of  a  reasouable  or  honest 
motive"  which  the  prosecution  might  "negative." 
And  upon  ttse  question  whether  there  wat  or  waa  not 
a  deaigo  ou  the  prisoner's  part  to  procure  the  a»i»- 
carriogB  of  Ethel  Jotiea  evidence  that  on  any  other 
oocaaioo  he  had  doee  the  aama  thing  with  simiLtf 
instruments  under  similar  oircnmstaocea  with  that 
dxsign  upon  another  girl  aeems  to  me  to  have  a 
distinct  beariag.  The  fact  that  only  one  other  ctM 
was  brought  forward,  and  that  case  nine  mouths  olj, 
goes,  in  my  mind,  ouly  to  the  weight,  and  n  jt  to  tha 
adinianbiliiy,  of  the  evidence.  The  subject  of  inquiry 
is  the  stite  of  mind  ot  the  priaoaer  when  be  nsed  tb«  | 
instruments  upon  Ethel  Joaea,  and  the  improbability 
that  on  one  occasion  under  precisely  aimiitr  cir>cum- 
atances  he  should  have  the  dcatga  to  pracar«  a 
mtscarriage,  and  on  the  other  occasion  atiould  hava 
another  and  innocmt  object,  would  tend  to  ahow 
(and  that  ia  all  that  ia  ueoeaaary)  that  he  had  the  bad 
design  in  regard  to  Ethel  Jones,  Of  courae,  if 
instances  are  multiplied,  tha  weight  of  the  eridenee 
is  greatly  incmaaed,  and  if  a  system  ia  abowti  may  b« 
irresistible.  But  to  mv  mini  it  is  quite  unneoeeaary  t> 
show  a  system,  which  is  only  a  qucttion  of  degree.  If  it 
were  necessary  to  go  beyond  the  two  instanoes,  thia  oan 
generally  ouly  be  done  by  proving  a  seriesof  matanoea,  J 
and  if  the  opposite  view  prevails  it  would  b«  im- 
possible to  prove  such  series,  as  the  first  inatanoe 
(besides  the  one  charged)  would  be  shut  out  Tn  iimint,  or 
else  the  court  would  have  to  decide  acco  ding  to  the 
statement  of  counsel  as  to  what  he  expected  to  ba 
able  to  prove,  and  after  they  have  admitted  ondenos 
of  the  first  icFtaDce  tha  rest  might  break  down,  bl 
short,  I  cannot  think  that  the  admisiibility  of  til* 
evidence  can  depend  upon  the  accuracy  or  aitutencM 
of  oounsel'a  opening  statement.  If  he  tandera  the 
evideniie  mainly  on  the  right  ground  the  ullima'e 
bearing  of  it  must  depsnd  upon  what  it  turns  ottt  to 
be.  For  instance,  if  it  wholly  fails  to  come  np  to  tb« 
proof  auggested,  it  ought  to  be  expnuged,  and  IB 
some  caries,  owing  to  the  prejudice  greited  by  ita 
inadvertent  admission,  the  jury  might  bare  to  be 
discharged  and  the  case  tried  before  a  fresh  jnry.  If 
the  proof  of  the  evidence  afterwards  given  by  <]«rtTada 
Taylor  had  been  handed  up  to  the  judge  he  would,  I 
ttiitik,  have  been  bound  to  admit  it.  And  this  leada 
me  to  a  final  point,  on  wbioh,  if  neceiaary,  this  oaM 
might  be  rested.  While  to  my  miad  it  it  not 
neoeaaary  to  prove  a  ays 'em,  yet  the  evidence  of 
Gertrude  Taylor  does  abundantly  prove  a  ayatem  oa 
the  part  of  the  priiotier  to  procure  miaoarriago  on 
gr's  to  the  way  described.  For  when  ahi»  said  she 
was  in  the  famtly  way  he  aaid  he  would  "  put  her  alt 
right,"  aud  pruueoded  to  use  ttiese  iustrameats,  saying 
also  oa  the  same  subject  that  "  he  had  pat  dozana  of 
girls  right."  If  this  does  not  eatablish  against  tiia 
prisouer  out  of  his  own  mouth  that  he  w^a  syatensatjo-  ^ 
ally  guilty  of  the  crime  which  be  was  charged  witbooi 
mi tting  against  Ethel  Joueis,  I  falltosee  what  evidenerl 
would  suffica,      Fur  all  these  reasons  I  think  tba  , 
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eridenoe  waa  quite  rightly  admitted  b^  my  brother 
A.  T.  Lsirrenoe,  and  that  the  oon-nction  ihoold  be 
affirmed. 

Bra,t,  J. — I  will  now  read  my  own  judgment.  It 
is  unnecessary  for  me  to  r«oapitnlate  the  facta,  aa 
they  have  have  been  already  fully  stated,  and  I  come 
at  onoe  to  the  question  whether  the  evidence  of 
Gtertrude  Taylor  was  admissible.  A  careful  examin- 
ation of  the  cases  where  e-vidence  of  this  kind  has 
'been  admitted  shows  that  they  may  be  grouped  nnder 
three  heads  :  (1)  Where  the  prosecutioo  seen  to  prove 
a  system  sr  course  of  conduct.  (2)  Wbere  the 
prosecution  seeks  to  rebut  a  suggestion  on  the  part  of 
the  prisoter  of  accident  or  mistake.  (3)  Where  the 
prosecution  seeks  to  prove  knowlerfse  by  the  prisoner 
of  some  fact.  The  case  of  BlMe  v.  Albion  Life 
Atturanee,  27  W.  B.  321.  (1879)  4  C.  P.  D.  91— a  dvil 
case— will  iUusttate  the  first  class.  Lord  Lindley  says 
at  ]».  106 :  "  Nothing  would  seem,  at  first  sight,  more 
plam  and  straightforward,  and  there  womd  be  no 
appearance  of  fraud  ;  but  then  the  plaintiff  proposed 
to  adduce  evidence  to  show  that  the  transaction  was 
one  of  a  fraudulent  class.  Was  he,  or  was  he  not,  to 
be  precluded  from  doing  it  P  .  .  .  The  answer  to 
the  objection  that  evidence  of  frauds  on  other  persons 
cannot  be  admitted,  is  that  this  transaction  is  one  of  a 
(dass,  that  there  are  features  in  common,  the  features  in 
common  being  the  false  pretence  and  a  knowledge  of 
that  false  pretence  on  the  part  of  the  defendant  com- 
pany, and  the  moment  that  is  shown  the  plaintiff's 
case  is  established."  The  word  system  imphes  a  con- 
nection between  the  acts  of  which  evidence  is  sought 
to  be  given  and  the  act  with  which  the  prisoner  is 
ohwp;ed.  A  number  of  acts  of  theft  do  not  aa  a  rule 
oonsititute  a  system.  They  are  isolated  acta  having 
no  connection  with  one  another.  On  the  other  hand, 
the  trantaotions  of  a  Ions;  firm  are  the  result  of  a 
formulatedscheme  and  part  of  a  system.  The  ground 
oa  which  in  cases  of  thii  clats  evidence  is  admitted  of 
acts  not  charged  in  the  indictment  is,  in  my  opinion, 
that  the  case  which  the  prosecution  seeks  to  prove  is 
that  prisoner  has  in  his  miod  a  scheme  or  plan  (say) 
for  obtaining  money  by  fraud,  that  the  act  with  which 
the  prisoner  is  charged  is  part  of  a  planned  fraud,  and 
that  the  other  acts  of  which  evidence  is  sought  to  be 
given,  when  proved,  will  show  the  existence  of  the 
plan,  and,  thnefore,  the  g^ty  mind  of  the  prisoner. 
Other  cases  of  this  class  are  Rrg  v.  Rhodtt  and  Rtg.  v. 
OUii  (where  see  the  judgment  of  Wright,  J.).  Beg,  v. 
Oddy,  on  the  other  hand,  shows  that  where  there  waa 
no  system  and  no  connection  between  the  acts  the 
evidence  is  not  admissible:  seealsoiSry.v.  £b2<,  (1860)  1 
Bell  C.  0.  280.  Of  the  second  dass  Reg.  v.  Otering  is  a 
good  example.  In  order  to  show  that  the  prisoner 
administered  the  poiion  for  the  purpose  of  killiog 
her  husband  the  prosecution  required  to  negativd 
accident  or  mistake.  For  this  purpose  evidence  was 
admitted  of  the  death  of  two  of  the  prisoner's  s  >ns 
from  the  same  poison  about  the  same  time  and 
while  they  were  living  with  the  prisoner  and  had 
eaten  food  prepared  bv  her.  The  principle  on  wbioh 
this  evidence  was  admitted  is  not  expressly  stated 
further  than  by  saying  that  it  waa  admisaible  to  di<- 

?rove  accident  or  mistake,  but  it  obviously  is  this : 
f  there  had  been  but  one  case  charged  in  the  iud  ct  ■ 
ment  it  was  possible,  though  not  probable,  that  the 
anenio  might  have  got  into  the  food  by  accident  or 
mistake,  but  when  two  other  cases  are  proved  where 
death  happened  on  previous  occasions  to  two  other 
inmates  nnder  simitar  circumstances,  accident  or 
mists^4  becomes  so  improbable  as  to  be  almost 
impossible.  The  proof  of  each  additional  case 
increases  the  improDaUlity  of  accideut  or  mistake, 
and  therefore  tends  to  disprove  it.    It  was  necessary, 


of  course,  to  show  that  the  other  deaths  happened 
under  similar  circumstances,  but  it  was  not  necessary 
to  prove  a  system  or  that  the  prisoner  had  conceived 
a  plan  to  poison  all  hei  family.      One  other  death 
under  similar  circumstances  would  tend  to  show  the 
improbability  of  accident  or  mistake,  and  would  on 
that  ground  oe  admissible.      There  are  several  other 
cas^s  decided  on  the  same  principle,  such  as  Makin  v. 
Attomey-Oeneral  of  New  South  Wales,  Beg.  v.  Dortett, 
2C.  &E.  306,  Reg.  v.  Gray,  aodReg.  v.  2^ran««,and  the 
oases  of  uttering  counterfeit  coin  will  come  under  the 
third  class,  and  to  some  extent  also  fall  within  the  other 
two  classes.    It  was  necessary  for  tde  prosecution  to 
show  that  the  prisoner  knew  that  the  articles  of 
jewellery  which  be  was  pawning,  or  eadeavouring  to 
pawn,  were  false,  and  that  the  coin  he  was  uttering 
was  counterfeit ;  and  one  other  act  beyond  the  acts 
charged  in  the  indictment  might  tend  to  prove  know- 
ledge, and  would  therefore  be  admissible.    It  remains 
to  be  considered  whether  the  evidence  of  Qertrude 
Taylor  comes  within  any  of  these  three  classes.  I  will 
take  the  third  class  first.    The  prosecution  no  doubt 
had  to  prove  that  the  prisoner  knew  that  these  instru- 
ments which  he  used  were  capable  of  being  used  for 
the  purpose  of  procuring  abortion,  and  the  evidence 
of  Qertrude  Taylor  went  to  prove  such  knowledge  on 
the  part  of  the  prisoner ;  but  the  case  does  not  show 
that  the  knowledge  of  the  prisoner  was  here  really  in 
dispute,  and  if  ue  prosecution  had  claimed  at  the 
trial  that  the  evidence  should  be  admitted  on  these 
grounds,  I  think  the  prisoner's  counsel  would  have 
stated  that  it  was  no  part  of  hia  defence  that  the 
prisoner  did  not  know,  and  that  bis  case  waa  that  the 
prisoner  was  a  doctor,  and,  therefore,  of  course,  knew 
that    such    instruments  might  be  used  to    procure 
abortion  as  well  as  for  lawful  and  proper  purposes, 
and  that  the  whole  question  was  whether  tney  were 
in  fact  uied  for  an  unlawful  purpoie.     In  that  event 
I  think  the  evidence  would  not  have  been  admissible. 
The  prosecution  could  not  under  such  circumstances 
as  those  say  that  the  evidence  was  required  to  prove 
knowledge ;  it  would  be  obvious  that  it  was  wanted 
for  some  other  purpose.    I  think,  bearing  in  mind 
the   strong   prejudice    that    would    necessarily    be 
created  in   uie   minds    of    the   jury    by   evidence 
of    this    class,    which    shows    that     the    prisoner 
has  been  guilty  on  another   occasion  of  a   similar 
offence,   the    greatest    care   ought  to    be    taken  to 
reject  such  evidenc*,  unless  it  is  plainly  necessary  to 
prove  something  which  is  really  in  issue.     It  is  true 
that  in  Makin  v.  Attomey-Oetteral  of  New  South  Walt$ 
Lord  Hersohell  says,  at  p.  65,  "  or  to  rebut  a  defence 
whidi  would  otherwise  be  open  to  the  accused" ;  but 
I  do  not  think  his  mind  waa  directed  to  such  a  case  as 
I  have  assumed,  and  indeed  it  ould  hardly  be  said 
that  such  a  defence  would  be  open  after  such  a  state- 
ment from  the  prisoner's  connseL    In  my  opinion,  if 
the  prosecution  sought  to  justify  the  admission  of  the 
evidence  of  Qertrude  Taylor  sololy  on  this  ground, 
we  ought  to  hold    that   it  was  not  admissible.      I 
come  now  to  the  second  class.      In  my  opinion  it 
cannot  be  said  that  this  evidence  went  to  negative 
accident  or  mistake  in  the  case  charged  in  the  indict- 
ment.   The  prisoner's  case  was  that  he  used  these 
instruments  for  a  lawful  purpose  and  not  by  accident 
or  mistake.    It  was  said,  however,  that,  according  to 
the  prisoner's  case,  miscarriage  followed  accidentally 
the  use  of  these  instruments,  and  that  is  true  ;  but  in 
Taylor's  case  miscarriage  did  not  follow  the  use  of 
these  instmmentt),  and  her  evidence  did  not  tend  to 
show  that  such  instruments  might  not  have  been  - 
lawfully  used.     It  merely  showtd  that  in  her  case 
they  were  used  with  an  unlawful  intention ,  but  without 
any  result.    I  see  nothing  inconsistent  in  a  doctor  one 
day  using  these  instruments  for  an  unlawful  purpose 
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and  in  another  case  many  months  afterwarcU  using 
them  tor  a  lawful  purpose,  uoless  you  can  show  b,  course 
of  conduct,  and  not  merely  one  or  two  isolated  cases. 
It  follows,  from  what  I  have  stated,  that  if  the 
evidence  of  Taylor  was  admiisible  it  mmfe  be  beoauae 
it  falla  under  the  first  claaa.  It  is  here  that,  in  my 
opinion,  tbe  princlpsl  difBculty  arises.  I  have  no 
doubt  that,  according  to  the  priu(aj)les  laid  down  in 
oases  in  this  class,  it  would  be  permiaaible  fo  call 
evidence  to  show  that  the  prisoner  oirried  on  the 
buaineas  of  an  abortionist,  but  I  think  it  would  also 
be  permissible  to  show  something  perhaps  a,  little 
short  of  this— viz.,  that  he  was  in  the  habit  of  treating 
women  in  a  state  of  pregnancy  with  a  view  to  procure 
abortion.  I  think  this  would  be  a  system  or  course 
of  conduct  within  the  cases.  But  I  do  not  think  that 
the  proof  of  but  one  siooilar  case,  without  any  special 
connection  with  the  case  charged  in  the  indictment, 
would  prove,  or  indeed  would  be  evidence  of,  such  & 
system.  Of  course  it  may  be  said  that  if  two  caacs 
will  not  do,  how  many  will  ?  But  this  is  a  difficulty 
which  always  arises  in  such  cases.  To  prove  that  a 
man  was  twice  drunk  and  nothing  more  will  not 
prove  that  he  is  an  habitual  drunkard.  I  think,  when 
evidence  of  tbia  class  is  tendered,  the  judge  should 
require  an  assurance  from  the  couDsel  for  tbe  prosecu' 
tion  that  in  his  opinion  he  has  evidence  of  a  sulfioient 
number  of  cases  to  prove  a  system.  In  criminal 
trials  no  real  difficulty  can  arise,  because  tbe  judge 
has  before  him  the  depositions  of  tbe  witnesses  called 
before  the  magistrates  and  the  proofs  of  any  addi- 
tional witnesaei  proposed  to  be  called.  He  can 
therefore  see  for  himself  whether  the  evidence  is 
sufficient ;  and  before  admitting  evidence  of  this  kiud 
the  judge  should  satisfy  himself  that  tbe  evidence 
tendered  will,  if  true,  establish,  or  teod  to  establish, 
what  I  have  called  a  system.  If,  therefore,  all  that 
Taylor  proved  was  that  tbe  prisoner  had  attempted 
to  procure  abortion  in  bor  ease,  such  evidence  should 
not,  for  tbe  reason  stated,  have  been  admitted.  In 
my  opinion,  however,  Taylor's  evidence,  when  looked 
at,  went,  if  true,  to  prove  much  more.  Mr.  Thomas 
called  our  attention  to  her  statement  that  the  prisoner 
had  told  her  "  that  he  had  put  dozens  of  girls  right," 
and  to  other  statements  that  she  said  he  had  made, 
viz.,  "that  he  was  a  doctor  and  would  put  me  all 
right,"  and  "  that  it  *' — referring  to  the  instrument — 
"  would  fetch  it  away."  In  my  opinion  Taylor's 
evidence,  when  looked  at  as  a  whole,  is  e^-idence  of  a 
system  on  tbe  part  of  tbe  prisoner.  It  may  be  said 
that  such  evidence  as  this  from  a  girl  of  baa  reputa- 
tion may  be  untrue  and  nearly  worthless,  and  so  it 
may  be  in  some  cages,  though  not  here,  but  it  is 
evidence  which  mu»t  be  weighed  by  the  jury.  When 
once  it  is  seen  that  a  part  of  her  evidence  tends 
to  shew  11  system,  the  whole  evidence  becomes 
admissible.  When  evidence  baa  been  given  of  a 
system  it  becomes  permissible  then  to  prove  any 
case  which  forms  part  of  the  system,  aud  the  opera- 
tions which  the  prisoner  attempted  on  her  tended 
tt  corroborate  tbe  evidence  she  gave  as  to  the 
statements  he  made  to  her.  Therefore  the  whole 
of  Taylor's  evidence  was  admissible.  But  it  is  said 
that  it  was  not  tendered  on  this  particular  ground, 
and  Mr.  Tbonias  very  fairly  admitted  that  he  did  not 
expressly  pat  forward  this  argument.  This  admis- 
sion of  Mr,  Thomas,  however,  forms  no  good  ground 
for  quashing  the  conviction  if  we  can  see  tba*.  no 
ground  for  its  rejection  could  have  b«en  successfully 
put  forward  by  tbe  counsel  for  the  prisoner,  The 
c*se  states— ind,  in  my  opinion,  rightly  states — that 
if  the  evidence  was  admissible  th)^  conviction  is  to 
stand.  Further,  it  does  not  state,  and,  iu  my  opinion, 
also  rightly,  any  particular  ground  as  tbe  groun  1  on 
whk'b  tbe  evidence  was  either  ten  jered  or  admitted. 


Tbe  standing  or  quashing  of  the  conviction  ought  not 
to  depend  on  wbetbor  tbe  counsel  for  the  proaecation 
put  forward  tbe  right  or  the  wrong  gronnd.  If  there 
was  a  right  ground  on  which  this  evidence  could  be 
admitted,  no  injustice  has  been  done  to  the  prisoner 
by  admitting  it,  and  to  allotr  tbe  itrisoner  to  escape 
owing  to  a  possible  mistake— and  1  do  not  admit 
that  there  was  a  mistake — on  the  pari  of  the  pro- 
secuting counsel  would  be  to  allow  him  to  escapa  ua 
the  merest  teohnicality,  and  would  work  gT«*t 
injustice.  My  answer,  therefore,  to  Uie  question 
asked  iu  the  case— viz.,  whether  this  eridenoe  was 
admissible,  must  be  in  the  affirmative,  and  that 
the  conviction  should  stand.  Since  writing  this 
iudgoient  my  attention  has  been  called  by  my 
brother  Kennedy  to  tbe  case  of  Rrg,  v.  Cooper,  wbidu 
though  not  precisely  in  point,  I  think  strongly  ©on  ■ 
Arms  the  opinion  I  have  given.  Oresewell.  J.,  snnu 
up  the  position  when  be  says:  "His  whole  conduct 
is  to  be  interpreted  with  reference  to  the  charge  made 
against  bim,  and  I  think  what  was  siid  by  bim  under 
similar  drcumitances  to  the  present  is  admissible." 

Tbe  judgment  of  A.  T.  La  whence,  J.,  was  read  by 
Dabliso,  J.,  as  follows:  I  am  of  opinion  that  the 
evidence  of  the  girl  Taylor  was  admif  sible,  and  that 
tbe  convictios  shotild  be  affirmed.  The  general  nde 
is  stated  by  Lord  Hersohell  iu  these  lemis:  "It is 
undoubtedly  not  competent  for  the  prosecution  to 
adduce  evidence  tending  to  show  that  the  aioeaaed 
bas  been  guilty  of  criminal  acts  other  than  those 
covered  by  the  indictment  for  tbe  purpose  of  lemiwf 
to  the  conclusion  that  the  accused  is  a  person  likely 
from  bis  criminal  conduct  or  character  to  hare  com- 
mitted the  offence  for  which  he  is  being  tried.  On 
the  other  hand,  tbe  m^re  fact  that  the  evidence 
adduced  tends  ta  show  the  commission  of  other  crimes 
docs  not  render  it  inadmissible  if  it  be  relevant  to  an 
issue  before  the  jury,  and  it  may  be  so  relevant  if  it 
bears  upon  tbe  question  whether  tbe  acts  alleged  to 
constitute  the  crime  charged  in  the  indictment  were 
designed  or  accidental  or  to  rebut  a  defence  which 
would  otherwise  be  open  to  tbe  accused."  The 
relevance  depends  upon  the  issues  actually  in  contest ; 
whenever  it  is  In  issue  whether  the  priaoner,  though 
he  did  tbe  act  alleged,  did  it  without  any  intention — 
i.e.,  accidentally,  or  without  any  criminal  intention 
— r  e,,  iunocenUy,  such  evidence  may  be  given. 

By  showing  that  the  priaoner  did  an  act  of  th« 
same  character  under  similar  circiimstAB<:ea  on  otbar 
occasions  accident  becomes  improbable.  That  the 
same  accident  should  repeatedly  occur  to  tbe  saiie 
person  it  unusual,  espec  ally  so  when  it  confer*  a 
beneiit  on  him. 

The  degree  of  improbability  vrill  depend  upon  the 
number  of  times  it  U  shown  to  have  occurred  and  the 
similarity  of  the  circumstances  on  each  occasion.  If 
tbe  act  charged  is  manifestly  an  intentional  act,  bat 
tbe  defence  is  that  it  was  honestly  or  properly  done, 
such  evidence  is  admissible  to  rebut  this  defence  by 
showing  knowledge  of  some  fact  essential  to  guilty 
knowledge  or  by  showing  that  in  other  cases  similar 
acts  have  been  committed  by  the  priaoner  by  the  like 
means  under  the  like  circumstances. 

Tbe  number   and  the  peculiarity  of   tbe  circun- 
stances    tend    t)    show    the    improbability   of    tlm. 
ionncent  intention. 

It  is  for  this  reason  that  iu  cases  of  fraud,  wh«ra 
it  is  necessary  to  show  a  fraudulent  intent  in  the 
prisoner,  that  other  acts  of  the  like  character  mn . 
briefly  described  as  a  system.  There  is  no  special  ra 
of  tbe  lav  of  evidence  applicable  to  acddeat  or 
system.  These  are  merely  oonvenient  phrfttes  iod' 
tive  of  cises  in  which  evidence  of  tbis  charaot«r  ; 
admisaible.     A  system  ii  not  necessarily  criminal — 
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most  men  oarry  on  bnamen  on  a  ayatem ;  tkey  may 
even  be  said  to  live  on  a  system.  Where,  however, 
acts  are  of  a  character  that,  taken  alone,  may  be 
innocent,  bnt  which  result  in  benefit  or  reward  to  the 
actor  and  loss  or  suffering  to  the  patient,  repeated 
instances  of  such  acts  at  least  show  Uiat  experience 
has  fully  informed  the  aotor  of  all  their  dements  and 
details,  and  it  is  only  nasonable  to  infer  that  the  act 
is  designed  and  intentional,  and  its  motive  the  benefit 
or  reward  to  himself  or  the  loss  or  suffering  to  some 
third  person. 

The  mind  of  the  prisoner  can  only  be  revealed  by 
his  words  or  by  his  acts.  It  is  in  many  cases  impossibte 
to  form  a  sound  conclusion  upon  the  state  of  lusmind 
at  a  given  moment,  unless  hii  words  and  acts  under 
similar  oircumstanoes  are  subjected  to  inveatigati(m. 
It  is  for  this  reason  that  I  think  the  words  of  Lord 
Hersohell — "  to  rebut  a  defence  which  would  other- 
wise be  open  to  the  accused  " — are  an  essential  part 
of  the  proposition  of  the  law. 

This  idea  is  also  expressed  by  Lord  Alverstone, 
li.C.J.,  in  Bex  v.  Wyatt  when  he  says  that  such 
snoh  evidence  is  admissible  "  as  negativing  any 
accident  or  mistake  or  the  existence  of  any  reason- 
able or  honest  motive." 

Any  statement  of  the  law  which  omits  this  latter 
part  of  the  proposition  would  seriously  cramp  the 
administration  of  justice,  and  cannot  be  supported 
npon  principle. 

Bosooe  in  his  Digest  of  Evidence  in  Criminal  Oases 
(12th  ed.},  p.  80,  says :  "  There  are  oases  in  which  much 
greater  latitude  is  penmtted,  and  evidence  is  allowed 
to  be  given  of  the  prisoner's  conduct  on  ather 
occasions,  where  it  has  no  other  connection  with  the 
charge  under  inquiry  than  that  it  tends  to  throw 
light  on  what  were  his  motive  and  intention  in  doing 
the  act  complained  of." 

The  authoritiee,  in  my  opinion,  support  this  view. 

In  Blake  v.  Albion  Life  Auurance  Society  it  was 
necessary  to  show  that  the  defendant  company  knew 
•f  the  fraud  of  Howard  at  the  time  they  received  the 
plaintiS*s  money.  The  acts  of  the  company  toivards 
the  plaintiff  were  all,  taken  alone,  ordinary  business 
transactions  ;  in  order  to  show  knowledge  of  the 
fraud  it  was  necessary  to  show  that  they  had  had 
other  transactions  of  a  similar  character  with  other 
persons,  and  that  "Howard"  was  sometimes 
"  Oard,"  and  sometimes  "  Sogers  "  '  and  other 
assumed  names,  but  that  on  each  occasion  the 
piemiam  went  to  the  company  and  no  loan  to  the 
assured.  In  Brg.  v.  Francit  p^iulty  knowledge  that  a 
certain  ring  was  falsely  described  as  a  diamond  ring 
was  shown  bj  evidence  of  a  previous  dealing  with  a 
chain  and  several  attempts  to  deal  with  other  rings 
within  a  short  space  of  time.  Here  the  connection 
between  the  se^raral  acts  lay  in  the  nature  of  the 
goods,  trinkets  or  jewellery,  and  the  class  of  persons 
defrauded  or  attempted  to  be  defrauded— viz.,  pawn- 
Ivokers.  This  rendered  a  plan  or  scheme  of  fraud 
probable. 

In  Beg,  v.  Bhodei  evidence  of  two  instances  of 
obtaining  eggs  by  the  false  pretence 'of  an  adver- 
tisement was  admitted,  althoogh  these  eggs  were 
obtained  subsequently  to  the  acts  chargM  in  the 
indictment  The  business  to  which  this  advertise- 
ment related  was  said  by  tlie  prosecution  to  be  a 
iham  or  bogus  business,  and  these  two  instances  were 
held  to  throw  a  light  back  upon  the  prisoner's  state 
of  mind  when  he  obtained  the  eggs  for  which  he  was 
indicted,  the  nexus  or  connection  being  the  same 
advertisement  of  the  same  business. 

In  Beg.  v.  Ollia  the  prisoner  was  charg^  with 
obtaining  money  by  false  pretences  on  three  cheques 
on  the  24th  of  June,  the  26th  of  June,  and  the  6th  of 
July.    At  the  trial  evidence  was  admitted  relating  to 


a  cheque  which  the  i«isoner  was  alleged  to  have 
obtained  fraudulently  by  givinsr  another  valueless 
cheque  dated  the  Cth  of  July  tor  it.  The  prisoner 
had  already  been  tried  and  acquitted  of  thu  fnfhd* 
It  was  held  to  be  rightly  admitted  as  evidence  of 
guilty  knowledge.  Bruce,  J.,  differed  because  he 
considered  the  important  question  was  the  prisoner's 
knowledge  of  the  state  of  his  banking  account,  and 
it  was  not  shown  that  the  cheque  of  the  6th  of  July 
had  been  returned  dishonoured  before  the  6th  of 
July,  when  he  g^ve  the  last  of  the  cheques  mentioned 
in  the  indictment. 

Inasmuch  as  the  prisoner  had  been  adjudicated  a 
bankrupt  in  the  previous  May,  and  the  account  at  the 
bank  npon  which  aU.  the  cheques  were  drawn  showed 
a  credit  balance  of  only  3s.  6d.,  and  nothing  had 
been  paid  into  or  drawn  out  of  it  for  three  years,  the 
majority  of  the  court  thought  the  evidence  admis- 
sible. Lord  BusseU  of  Ejllowen,  L.O.J. ,  saying  that 
the  criticism  of  Bruce,  J.,  went  rather  to  the  weight 
of  the  evidence  than  to  its  admissibility. 

In  Reg.  v.  Wyatt  the  prisoner  was  charged  with 
obtaining  credit  (for  lodging^  and  food)  by  fraud. 
Bvidence  was  admitted  of  his  having.obtained  lodg^ 
ings,  &c.,  at  several  other  places  and  having  left 
without  paying  for  them. 

Bvidence  of  the  same  character  has  been  admitted 
for  many  years  in  coining  cases,  in  uttered  forg^ 
documents,  in  embezzlement,  and  in  murder. 

The  cases  relied  upon  as  opposed  to  this  view  are 
not  so  when  looked  into. 

In  Beg,  v.  Oddy  the  charge  was  one  of  larceny  and 
receiving  of  doth  ,*  evidence  was  tendered  that  other 
doth  whidi  had  been  stolen  was  found  in  the  house 
of  the  accused.  This  evidence  was  rejected  as  not 
being  admissible  to  show  g^ty  knowledge  when 
receiving  the  doth  covered  by  the  indictment. 

There  was  here  no  connection  between  the  charge 
and  the  fact  tendered  in  evidence  except  that 
both  related  to  doth.  Each  was  found  shortly 
after  it  was  stolen,  and  sevntd  months  had  elapsed 
between  the  two  larcenies.  Beoent  possession  of 
stolen  goods  is  evidence  of  the  larceny  of  the  goods  in 
question.  It  would  be  illog;ical  to  hold  that  the  same 
net,  viz.,  recent  possession,  can  be  evidence  of  two 
crimes  so  widdy  different  in  the  detail  of  their  dr- 
cnmstsnoes  as  theft  and  recdving  knowing  the  thing 
to  be  stolen. 

In  Beg,  v.  Holt  evidence  of  facts  alleged  to  con- 
stitute a  similar  pretence  to  that  diarg^  was  rejected. 

It  was  inadmissible,  for  the  pretence  charged  was 
that  the  prisoner  had  pretended  ttiat  he  had  authority 
to  receive  monqr  on  behalf  of  kis  prindpal  when  he 
hadnot ;  the  only  defence  raised  was  that  in  fact  he 
had  such  anthorify.  It  was  not  rdevant  to  that  issue 
to  show  that  he  had  received  other  money  on  the  same 
statement.  It  tended  to  support  the  defence  quite 
as  much  as  tiie  prosecution :  see  Blackburn,  JT,  in 
Bm,  v.  Francit, 

In  Beg,  v.  Date  as  reported,  the  admissibility  of 
evidence  of  this  class  would  seem  to  have  been  carried 
too  far. 

The  report  lends  colour  to  the  view  that  this 
evidence  was  admissible  when  the  only  issue  raised 
was  as  to  the  fact  of  the  prisoner's  having  oied  the 
instrument. 

In  such  a  case  such  evidence  would  not  be  admissiUe. 
It  is  to  be  observed,  however,  that  tiie  inily  ruling  of 
the  learned  judg^  was  one  given  during  the  opening 
statement  of  oounsd  for  the  prosecution.  The  evidence 
never  was  in  fact  admitted,  for  the  prisoner  pleaded 
guilty  before  any  evidence  was  tendered. 

In  all  cases  in  order  to  make  evidence  of  this  dass 
admisnble  there  must  be  some  connection  between  the 
facts  of  the  crime  charg^  in  the  indiotment  and  the 


596 


TflE  WEEKLY  REPORTER.  [a-s.im»ow 


Vol,  uir. 


HovsK  OF  Loans.       Oabbutt  d.  BTAmma  Joan  Ooutirrxz,  Ac,,  of  Bvsham.        Houra  oFLoapa. 


facta  proved  in  evidence.  In  proximity  of  time,  in 
method,  or  in  ciroumstanoe  there  mu»t  be  &  nexus 
between  the  two  ieta  of  fmcta,  otherwise  no  inference 
C»n  be  safely  deduced  therefrom. 

In  the  present  cue  the  prosecutrix  Ethel  Jones 
was  an  inmate  of  the  prisoner's  house.  He  bad 
indaced  her  to  have  sexual  connection  with  bim  by 
promising  to  "  keep  hec  right."  When  she  feared 
she  was  in  trouble  he  said  ha  would  do  so, 
and  he  used  Instruments  upun  her  which  he  said 
would  "  tring  it  away,"  When  arrested  he  stated 
th^t  be  bad  used  the  instruments  for  a  lawful  puipoae, 
and  that  when  ehe  became  very  ill  in  consequence  he 
administered  drugs  to  allay  the  pain. 

In  support  of  this  defence  it  was  suggested  that 
he  nsed  the  instruments  when  examiuiug  her  for 
leuohorrb'joa,  and  that  the  subseiiueiit  illneas  was 
neither  foreseen  nor  intended  by  him.  The  evidence 
of  Taylor  was  tendered  to  rebut  this  defence. 

It  was  shown  that  she  too  was  an  inmate  of  his 
hotiae,  that  he  had  induced  her  to  have  sexual  con- 
nection wich  him,  that  when  her  periods  should  have 
arrived  and  before  she  left  for  home  he  used  the  same 
inatruments  in  the  same  way,  eajing  he  would  "  put 
her  right,  as  be  had  put  dozens  of  other  girls  before." 
If  evidence  of  system  were  needed,  this  was  such 
evidence.  So  also  was  the  evidence  as  to  a  s'atement 
made  by  Nellie  Comes,  a  servant  of  the  prisoner  who 
WU  present  at  the  operation,  which  statement  was  to 
the  effect  that  the  prisoner  had  "put  her  all  right," 
The  operation  was  unsuccessful  in  the  case  of  T»jlor  ; 
but  that  was  due  not  to  the  nature  of  the  operation, 
but  to  the  stage  of  the  pregnancy  then  roMjhed,  for  the 
defendant  told  the  witness  that  if  she  did  not  get 
right  not  ti>  go  more  than  six  weeks  and  then  he 
would  operate  again.  In  due  time  a  child  was  bom, 
for  the  maintenance  of  which  the  prisoner  consented 
to  an  affiliation  order.  It  is  impossible,  without 
reversing  a  long  series  of  cases,  to  say  that  the  evidenca 
of  Taylor  was  not  admissible. 

It  showed  that  the  illness  of  the  prosecutrix  wa* 
the  result  of  design  and  not  of  accident ;  it  sho  ved 
that  the  prisoner's  scheme  or  system  when  the  indul- 
geaco  of  his  passions  bad  got  girls  into  trouble  waa 
to  use  these  instruments  upon  them  to  relieve  himself 
from  the  burden  of  paternity. 

It  tended  to  rebut  the  defence  he  set  up  of  an 
innocent  operation,  and  to  negative  any  reasonable 
or  honest  motive  for  its  performance. 

Convt'ethn  affirmed. 

Solicitors  for  the  prosecution,  Frtdirkk  Cooke  eft  Son, 
Crewe, 

Bolicitors  for  the  prisoner,  ff»x,  Ltadbitkr,  <i  Co., 
for  S.  W.  ff.  OarntU,  Crewe. 


April  6, 


^omt  Of  HattfS. 

Ttoia0.k.\ 
(Kngland).  / 

GAautrrT  ».  Stamdiko  Joiht  Committeb,  &<},,  of 
Dttrhak.  (a.) 

Poiice  —  Pension  —  '*  Approved  icrviee  "  —  Oonitnuoua 

iff  vice— Biligtnt  and  /ai'th/ul  tervice—Police    Ad, 

1890  (53  ife  64  Vict.  e.  45),  m.  1,  4,  tub-tedion  12. 

Bt/  ledion  I  «/  the  Police  Act,  1890,  "  every  coiw(i(f//e 

in   a  police  force  if    "he  hat  eompttted  not  Itu   than 

twenty-fiue  years'  approved  teroioe    .    .    .    thall    .    .    . 

(a.)  Ilepoitad  by  C,  H.  GaAfTOW,  Esq,,  Barriiter- 
at-Law. 


he  entitled  without  a  medical  certificate  to  rttire  and 
receive  a  pennon  for  life,"  By  section  4,  $ub-ieeiion  I, 
^' approved  service  "  jneane  " euch  .  .  .  atmat/ be  t*rttfifd 
hy  tht  police  authority  to  have  been  diligent  and  faithful 
service"  :  and  hy  eub'itdion  2  a  txrtificatt  of  the  chief 
officer  of  the  police  force,  a»  to  tke  period  of  a  eon*labWi 
approved  etrvice,  is  to  be  euffident  evitlence  thereof. 

Held,  that  the  twenty-fioe  years  of  service  en(iUI«f  to 
a  peniioti  might  be  made  up  of  two  or  nwre  dittiaet 
periods,  that  the  chief  officer's  certijieate  wot  eondtuim 
as  to  ths  duration  of  that  service,  but  that  the  polk* 
authority  had  to  certify  as  to  the  character  and  nitan 
of  the  service,  and  migM  i>roduee  evidenos  (0  **fP>ft 
their  eonteiUions, 

Decision  of  the  Court  of  App«^  (52  W,  B.  818, 
[1904]  2  A*.  B.  514)  reversed. 

App'al  in  formd  paaperit  from  a  judgment  of  tha 
Court  of  Appeal  (OolUns,  M.K..  and  Stirling,  L.J,, 
Mathew,  L.J.,  dissenting)  (52  W.  R.  678,  [190*1  ' 
K.  B.  814),  affirming  that  at  tbe  King's  Bench  Divi- 
sion, upon  a  case  stated  by  quarter  sasnoos. 

The  case  is  set  oat  in  the  report  in  the  Divisional 
Court  (.52  W.  R.  627,  [1904]  I  K.  B,  522).  and  the  tact* 
are  shortly  given  in  tbe  Lord  Chancellor's  jndgntont. 

The  courts  below  bad  held  that  the  approved  servioe 
of  a  constable  to  entitle  him  to  pension  matt  be  a 
coiitinuous  and  not  broken  service. 

A  very  full  argument  is  given  in  the  report  below. 

Pickertyill  and  li.  I.  Simey,  for  the  appellant. 
Shearman,  K.C.,  and  Mtyntll,  (or  the  rexpondenta. 

Lord  LoERBTjaN,  L.O.— In  this  apneal  it  appears 

that  Mr.  Garbutt,  tbe  appellant,  serrea  as  a  constable 
for  twenty-five  years  and  upwards  in  the  county  of 
Durham  police  force.  There  were  two  interruptioni 
of  his  service.  On  one  occasion  be  resigned  for  a  few 
months,  and  upon  another  occasion  he  was  asked  to 
resign  and  did  so,  also  for  a  few  months ;  but  on  both 
occasions  he  was  reinstated.  At  the  end  of  his 
service  he  claimed  a  pension  under  the  Police  Aet  of 
1890,  but  the  police  authority,  that  i«,  the  standing 
joint  committee,  who  are  now  tbe  respondent*, 
refused  bis  claim.  He  then  appealed  to  the  court  of 
quarter  sessions  under  section  1 1  of  the  Act.  At  the 
quarter  sessions  the  palice  authority  advanced  two 
contentions.  The  first  was  ttiat  service  to  entitle  men 
to  a  pension  under  the  Act  must  be  continuous  temoe, 
and  it  was  so  held  in  tbe  Court  of  King's  Benoh  and 
in  the  Court  of  Appeal,  witb.  it  mnat  be  added,  the 
express  dissent  of  one  of  the  learned  judges  and  very 
grave  doub'a  expressed  by  others  of  the  learned 
judges.  It  is  indisputable  that  this  Act  is  »0  uo- 
fortonately  drawn  that  there  is  room  for  s  good  deal 
of  doubt  and  ambiguity  with  regard  to  its  tafoe  meui- 
ing,  but  in  my  opinion  tbe  Act  does  not  require  the 
service  to  be  continuous.  It  does  not  sajr  so,  and  if 
you  speak  of  twenty-five  years'  service,  it  seems  to 
me  that  this  means  prima  facie  that  the  man  baa 
served  for  twenty-five  years,  and  none  tbe  lew  lo 
becAOse  he  happens  to  have  allowed  an  interval 
to  elapse,  or  more  intervals  than  one,  throaghool 
the  period  of  that  service.  It  appears  to  me  that 
only  one  section — namely,  section  4,  tub-section  $, 
can  be  said  to  bo  inconsistent  with  this  view.  That 
particular  sub-section  does  seem  to  have  been  drawn 
either  in  the  thought  or  in  the  apprehension  that  the 
service  required  must  be  oontinuoua  semoe.  Hut  I 
think  it  is  a  superfluous  section  inserted  ez  abundanU 
cauteld,  and  that  the  natural  sigLiificance  of  the 
lungnage  used  at  the  commencement  of  the  Act 
ought  not  to  be  affected  by  the  presence  of  »  oUnse 
like  that.  With  regard  to  the  seoood  oontantion 
urged  by  the  respondents  at  qoArter  MsnoQi,  a  mvak 
^   more  serious  point  was  raised.    The  poUoe  aothorif" 
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oluined  a  right  on  that  appeal  to  g^ve  evidence  in 
order  to  shoir  that  the  service  had  not  been  "diligent 
and  faithful  service  "  within  the  meaning  of  the  Act. 
Thejr  had  given  no  certificate  nnder  section  4,  sub- 
section 1,  of  the  Act.  On  the  appeal,  which  was 
really  and  in  substance  an  appeal  against  them  for 
refusing  to  give  and  act  upon  a  certificate,  they 
proposed  to  give  proof  in  support  of  their 
contention  that  the  service  had  not  been 
"  diligent  and  faitiiful,"  but  that  evidence  was 
rejected  on  the  g^ronnd,  as  I  understand  it^  that 
the  certificate  wluch  had  in  fact  be*n  given 
was-  conclusive.  It  was  a  certificate  under  sub- 
section 2  of  section  4,  which  has  to  be  signed  by  the 
chief  officer  as  distinguished  from  the  police  authority. 
In  the  first  place,  in  my  opinion,  tSie  certificate  of 
the  chief  officer  was  not  conclnsive.  It  was  suffideot 
evidence — that  is  to  say,  the  court  might  act  upon  it 
if  they  thought  fit.  In  the  seoond  place,  I  think  that 
that  certificate  had  no  bearing  upon  the  point  of 
"  diligent  and  faithful  service,"  and  was  only  evidence 
of  the  period  of  approved  service,  and  not  of  the  fact 
whether  it  had  been  in  the  true  sense  of  the  word 
approved  or  not.  If  it  were  otherwise  the  chief  officer 
would,  as  it  seenta  to  me,  in  these  matters  completely 
supeisede  the  i>olice  authority.  This  seoond  point  was 
not  decided  in  either  of  the  courts  below  because  upon 
the  view  which  they  took  upon  the  first  point  it 
became  immateriaL  It  is  necessary  for  us  to  decide 
it  now.  The  answer  which  I  propose  to  give  to  the 
two  questions  put  in  the  case  stated  is  this :  The 
first  is,  "  whether  we  "  (that  is,  the  court  of  quarter 
sessions)  "were  right  in  diRTtiiswng  the  application 
on  the  grounds  stated" — that  is,  that  the  service 
must  be  continuous — I  think  that  they  were  wrong. 
The  seoond  question  is  "whether  we"  (tiiat  is,  tiie 
court  of  quarter  sessions)  "  were  right  in  rejecting 
the  evideoce  tendered  on  behalf  of  the  respondents." 
I  think  also  in  that  case  that  they  were  wrong.  This 
case  must  therefore  now,  after  the  litigation  which 
has  already  taken  place,  go  down  to  be  re-heard  by 
the  court  of  quarter  sessions.  I  can  only  express  my 
deep  regret  that  a  case  involving  matter  of  great 
moment  to  a  poor  man  should  in  consequence  of  the 
difficult  language  used  in  an  Act  of  Parliament  have 
put  him  to  so  much  anxiety  and  to  so  much  expense. 

Lord  MACiTAOHTEir. — I  agree  with  my  noble  and 
learned  friend  on  both  points. 

Lord  Datxt. — On  the  first  point  mentioned  by  my 
noble  aod  learned  friend  I  confess  that  the  inclioation 
of  my  mind — I  cannot  say  it  is  more  than  that — ^is 
rather  in  favour  of  the  view  taken  by  the  Court  of 
Appeal  and  by  Lord  Alverstone,  L.C.  J.  My  doubts, 
however,  are  not  sufficiently  strong  to  lead  me  to 
diisent  from  the  motion  which  has  been  made 
upon  that  ground.  With  regud  to  the  second 
point  I  eotirely  agree  with  what  the  Lord  Chancellor 
has  said,  and  I  uhonld  not  add  anything  if  it  were 
not  for  what  seems  to  me  to  be  the  entirely  falladons 
argument  whioh  has  been  used  in  support  of  the 
opposite  view.  If  I  understand  the  argument  righUy, 
the  effect  of  the  seoond  sub-section  of  section  4  is  said 
to  be  that  "  a  certificate  signed  by  the  chief  officer  of 
a  police  force  "  is  "  sufficient  evidence  "  both  of  the 
constable's  service  being  "  approved  service  "  and  also 
of  the  period  of  it.  In  my  opinion  that  is  not  the 
constmction  of  the  langu%ge,  and  in  my  opinion, 
according  to  the  Engliu  language,  that  cannot  be 
taken  to  be  the  meaning  without  violence  to  tiie  words. 
It  seems  to  me  to  be  based  upon  an  entire  mistake 
as  to  the  first  and  seoond  sub-sections  of  the  Act. 
The  first  sub-section  says  that  the  expression 
"  woproved  service  "  is  to  be  defined,  and  it  defines  it 
in  tnia  way :  " '  Approved  service '  shall  for  the  purposes 


of  this  Act  means  such  service  as  may  »fter  such 
deductions  as  aforesaid  (if  any)  be  certified  under  the 
order  of  the  police  authority  to  have  been  diligent  and 
faithful  service."  Therefore  you  must  first  have  a 
certificate  under  the  ordvr  of  the  police  authority, 
which  the  certificate  contained  in  the  appendix  before 
us  is  not.  You  must  have  a  certificate  nnd«r  the  order 
of  the  police  authority  of  diligent  and  faithful  service. 
Then  in  order  to  ascertain  what  the  period  of  that 
service  is,  you  must  look  at  the  other  sub-sections  of 
the  section,  sub-sections  2  and  3.  Taking  sub-section 
3  first,  you  find  that  certain  deductions  may  be  made 
from  the  period  which  counts  for  approved  service  for 
"  sickness,  misconduct,  or  neglect  of  duty."  As  re- 
gards those  the  chief  constable  is  made  the  arbiter. 
The  chief  constable  is  therefore  the  proper  person  to 
certify  what  is  the  length  of  the  period  whioh  you  are 
to  count  as  approved  service.  Therefore  he  is  the 
proper  person  to  sign  the  certificate  to  that  effect 
under  sub-section  2.  I  cannot  read  sub -section  2  as 
Mr.  Pickersg^ill  does,  as  meaning  the  same  certificate 
as  is  to  be  made  under  sub-section  1.  If  I  understand 
his  reading  of  the  two  sub-sections  it  is  this — true  it  is 
that  the  approved  service  requires  to  be  certified  under 
the  order  of  the  police  authority,  but  by  sub-section 
2  a  certificate  signed  by  the  chief  constable  is 
"  sufficient  evidence  that  that  authority  has  been 
given."  I  cannot  read  it  in  that  sense.  I  think  that 
sub-sections  1,  2,  and  3  form  a  consistent  whole 
showing  what  evidence  is  required — first,  that  it  is 
approved  service,  and  secondly,  what  the  pwiod 
wMch  will  eount  for  approved  service  is  to  be. 

Lord  Jambs  of  Hbrbford. — As  this  case  is 
apparently  to  be  remitted  to  the  court  of  quarter 
sessions  I  think  it  well  that  those  who  have  to  bear 
the  case  should  be  clear  as  to  what  the  judgment  of 
your  lordships  is.  The  Lord  Chancellor  and  Lord 
Macnaghten  have  already  expressed  the  view  that  the 
service  need  not  be  continuous  in  order  to  entitle  the 
appellant  to  his  pension.  In  those  opinions  I  entirely 
concur.  The  section  on  which  we  have  the  claim 
made  for  this  pension  says  that  "  if  the  constable 
has  completed  not  less  than  twenty-five  years' 
approved  service"  and  is  of  the  prescribed  age 
he  shall,  after  due  notice  of  bis  desire  to  retire,  "  be 
entitled  without  a  medical  certificate  to  retire  and 
receive  a  pension  for  life."  Those  words  are  absolute 
and  distinct,  and  I  cannot  understand  how  it  oould 
be  supposed  that  if  it  was  the  intention  of  the 
Legislature  that  that  service  should  be  continuons, 
the  word  "  continuous  "  should  not  have  been  inserted 
in  that  section.  I  have  listened  to  the  able  argaments 
which  have  been  put  before  your  lurdships  as  to  the 
efiiect  of  certain  other  sections  in  the  Aet,  but  I  am 
bound  to  say  that  the  words  of  Lord  Selbome  in 
Hough  V.  WinduB,  32  W.B.  4d2,  12  QL  B.  D.,  at  p.  224, 
appear  to  me  to  be  the  correct  and  governing  authority. 
Those  sections  were  probably,  or  possibly,  not  put  m 
when  the  Act  was  framed,  but  have  come  into  the  Act 
in  this  way.  Those  who  have  been  in  either  House  of 
Parliament  know  full  well  what  occurs  when  m 
Bill  is  in  committee.  Someone  wishes  a  particular 
point  to  be  made  quite  dear,  and  he  asks  that 
a  certain  section  or  certain  words  shall  be  inserted. 
Then  it  is  said,  "We  do  not  need  it  because  the 
g^eral  words  cover  it."  The  answer  is.  If  the 
general  words  cover  it  why  should  not  we  have  the 
section  to  make  it  dear  P  "  The  Minister  in  charge 
of  the  Bill,  following  expecBency,  says,  rather  than 
continue  the  discussion,  "Tou  shall  have  the  clause  " ; 
and  then  that  clause  is  produced  afterwards  before 
those  who  have  to  deal  with  the  matter  judicially  as 
a  proof  that  the  first  clause  is  to  be  done  away  with, 
,  or  that  its  prindple  is  to  be  done  away  with.  I  admit 
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that  tbe  judges  are  placed  in  a  yery  unfortunate 
porition,  but  before  the  eipregs  words  of  a  Htatnte 
can  be  altered  and  changed  ag  aa  to  have  a  different 
meaning,  that  alter ttioa  and  change  ought  to  be  clearly 
expreesed.  Therefore  in  tlus  case  I  fuUow  the  words 
of  the  lection  which  apeaki  of  tUs  certificate,  in  sub- 
geotion  1,  and  I  say  that  oo  continuouH  service  ia 
Decenary,  The  second  point  is  one  on  which  I  am 
oorapelled,  with  very  great  regret,  to  arrive  at  the 
same  conclosion  aus  my  noble  and  learned  friends.  I 
do  not  quite  appreciate  the  argument  that  was 
addreaeed  to  ua  aa  to  the  meaning  of  the  words,  when 
it  was  aaid  that  a  general  order  might  be  suppowd 
to  exist.  I  had  not  quite  in  my  mind  at  the  time 
of  the  argument  that  the  effect  of  section  4  ia  that 
the  first  certificate  which  ia  mentioned  there  tball 
be  under  the  order  of  the  police  authority.  There toie 
the  proposition  that  was  put  before  U9  in  argument 
was  that  an  order  to  the  chief  constable  may  be 
presumed  to  exist.  I  wish  that  I  could  give  effect  to 
it,  but  I  do  not  tbink  that  is  a  sound  argument,  for 
this  reason :  it  ia  a  question  of  fact  whether  the 
order  was  given  or  not.  If  the  statute  requires  the 
order  to  be  given,  and  that  thereupon  the  chief 
ocmstable  ahould  give  his  certificate  as  to  the  period 
which  hiM  been  found  to  be  approved  service,  that 
order  must  be  in  existence  as  a  matter  of  fact,  and 
could  easily  have  been  produced  before  tbe  couct  if  it 
had  been  in  existence.  If  that  evidence  has  not  been 
given  I  think  it  absolutely  necessary,  although  I 
regret  it,  that  an  opportunity  ehould  be  afforded  to 
the  police  authority  of  showing  that  the  service  for 
the  required  period  of  twenty" H^e  years  had  not  been 
diligent  and  faithful,  and  therefore  this  cose  must  be 
remitted  to  the  court  of  quarter  sessions, 

Lord  BoBGBTSO^, — On  the  first  point  I  do  not 
differ ;  on  the  second  point  I  entirely  agree.  The 
relative  funotiona  of  the  police  authority  and  the 
chief  constable  may,  I  thmk,  be  thus  atated.  The 
quality  of  the  service  has  to  be  ascertained  by  the 
police  authority,  and  the  chief  constable,  taking  the 
word  of  the  police  authority  for  its  quality,  is  then, 
on  that  footing,  to  certify  its  period. 

Lord  Atkhtson.^I  think  th»t  the  words  of  section 
1  in  their  natural  meaning  are  not  confined  to  con- 
tinuous service,  and  I  do  not  tbink  that  there  ia  any 
such  repugnancy  between  that  construction  of  them 
and  the  provisions  of  the  other  sectiona  of  the  Act 
to  which  reference  has  been  made  aa  would  oblige 
this  HouMJ  to  confine  them  to  continuous  service. 
With  regard  to  the  second  point,  I  think  it  clear 
upon  the  construction  of  sub- sections  1  and  2  of 
seotion  4  that  the  functions  of  the  police  authority 
and  the  chief  constable  are  reapectively  that  tbe 
chief  constable  certiSea  to  the  length  of  the  service, 
and  the  police  authority  has  to  certify  to  its  character 
and  nature.  In  arriving  at  its  character  and  nature 
they  were,  I  think,  entitled  to  receive  the  evidence 
which  was  tendered  but  rejected. 

Order  npptnhd  from  reveried;  caie  remitted  to  the 
court  vf  quarter  taihni ;  rMji»r«fc».(a  to  pay  to  the 
apptllaid  his  co*t$  in  the  eourii  below  and  in  Ihd  Houae. 

Solicitors  for  the  appellant,  Bell,  Brodrick,  <t  Gray, 
for  A.  (Jeiptl,  West  Hartlepool. 

Solicitors  for  the  respondenta,  Maudt  Jb  Tunnidiffe, 
for  L.  S.  Uiff,  Sundtfland. 


OTourt  of  ^appeal. 

From  K.  B,  Div.  \ 

(CoUins,  M.K,,  Cozen  a- Hardy,  L,J.,  .'  Jane  21. 

and  Sir  Oore!l  Bam*a,  P.)  J 

Smith  and  Oteeb^  v.  Justiots  ok  Pobtsmotttb.  (o.J 

Lieenting  law — Renewal  of  liance — Order  /or  "  altera- 
tioni"  in  premise*— Structural  alteration* — Order  to 
keep  entrarnje  door  tacked — Licencing  Att^  1902  (2 
Edw.  7,  c.  2S],  1.  11,  iuh-Ktiion  4. 

Seetion  11,  tuh-iection  4,  of  tht  Lieataing  Act,  1902— 
to  ft  reft  tmpowera  licemtng  jiutictt,  on  reneieing  a  litsnet:, 
to  ordtr  that  auch  aUerationt  aa  they  think  reatonatty 
nece^sart/  to  secure  the  proper  conduct  of  the  butintu 
thall  be  niade  in  that  part  of  the  premitet  wktr* 
intoxtcating  liquor  ii  mid  or  consUTned — only  gtva 
power  to  thejuaticei  to  order  atnictural  alterattona. 

Upon  an  application  for  the  renewal  of  a  lictnee  tht 
litensing  j'tialicei,  purporting  to  act  nnder  awtton  II, 
fub-aection  4,  of  the  Licensing  Act,  1902,  made  an  order 
that  the  *n (ranee  door  from  one  of  turn  strertt  upcm 
which  the  licenaed  premitea  abutted  ahoutd  be  kept  locked 
and  not  used  except  for  certain  purposes,  the  object  being 
to  confine  the  sale  of  liqiuir  to  that  part  of  the  premise* 
which  opened  on  to  the  other  street. 

Held,  that  thi4  was  not  an  order  fnr  a  atrtteiural 
alteration,  and  v>aa  not  within  the  power  of  the  licensing 
j'usliets  under  section  11,  sub-aection  4. 

Appeal  from  the  judgment  of  the  Divisional  Court 

iLord  Alverstone,  L.C.J. ,  and  Hidley  and  Darling, 
rj.)  on  a  case  atated  by  the  Kecorderof  Portsmouth 
sitting  at  quarter  setsions.  The  appellants  at 
quarter  aeaaions  were  the  licenaed  occupier  and  tbe 
owners  of  a  public  •house,  called  the  Naval  Hotel, 
Pertsea,  who  appealed  against  an  order  made  by  th« 
licensing  juaticea  of  Portsmonth, 

The  apxiellant,  Alfred  Arthur  Smith,  was  the 
bolder  of  a  full  licence  at  tbe  Naval  Hot^l,  and  in 
accordance  with  a  notice  served  upon  htm  in  that 
behalf,  he  deposited  with  the  clerk  to  tbe  respondent 
justices,  on  applying  for  a  renewal  of  hi  a  Ucsnoe,  a 
plan  of  the  licensed  premiaes,  showing  the  aeveral 
entrances  to  the  premises  from  two  parallel  streets 
known  aa  Wickhara-alreBt  and  Havaut-stroet  respec- 
tively, with  the  dimensions  and  description  of  aach 
room  and  the  pnaition  of  every  counter,  screen,  and 
partition.  The  reapandent  justices  at  the  adjoum«d 
annual  licensing  meeting,  held  on  the  Sth  of  March, 
190a,  purporting  to  act  under  section  11  (i]  of  the 
Licensing  Act,  1902,  made  on  order  that  the  following 
alterations,  which  the  justices  therein  stated  that  they 
thought  reasonably  necessary  to  secure  the  proper 
conduct  of  the  buaineaa,  ahould  within  the  spaoe  of 
tix  montha  be  made  by  tbe  said  Alfred  Arthur 
Smith  in  that  psrt  of  the  premiaes  where  iatozi- 
oating  liquor  was  sold  or  consumed,  that  was  to 
■ay  :  "  With  a  view  to  confining  the  sole  or  con- 
sumption of  intoxicating  liquor  to  the  Wickhaiu- 
street  end  of  the  said  premiaea,  the  entrance  door  to 
the  bottle  and  jug  department  of  the  said  premises  in 
Havant-street  shall  be  nailed  up,  and  the  entraaot 
door  to  the  public  bar  of  the  said  premises  in  thn 
same  street  shall  be  kept  locked  and  not  used  except 
for  domestic  purposes  or  for  delivering  intoxicating 
Liquor,  coala,  or  other  goods  when  necessary,  or  for 
the  private  uae  of  the  licensee  or  his  bousahald  or 
bona  Jtde  lodgers  on  the  said  premises,  and  the  key  of 
■ucb  entrunce  to  the  said  public  bar  in  Havant-stioet 
shall  be  kept  by  the  licensee."  The  plan  showed  that 
the  premisea  had  public  bars  and  bottle  and  jng 

(a.)   Reported  by  W.  F.  Barrt,  Bsq,.  Barrister* 
at-Law. 
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■«iitnuioea  in  two  diatinot  parallel  streeto — Wickham- 
'Street  and  HaTant-street.  The  premise*  were  136ft. 
in  lensth  from  one  street  to  the  other,  and  did  not 
exceed  14ft.  Sin.  in  width  at  the  parts  oocnpied  at  the 
1>»rs. 

CSomuel  for  the  respondent  justices  contended, 
first,  that  the  alterations  directed  by  the  order  to  be 
made  were  straotoral  alterations  and  properly  directed 
~in  aooordanoe  with  section  11  (4)  of  the  LioensinK 
Act,  1902,  on  which  th^  cited  Buthrll  v.  Hammond, 
«2  W.  B.  463,  [1904]  2  K.  B.  563;  and,  secondly,  that 
the  justices  could  make  an  order  for  any  alteration, 
stxuotnral  or  non-structural,  in  the  licensed  premises, 
and  that  the  correct  interpretation  of  the  Act  was 
-that,  if  such  order  directed  stmctnral  alterations, 
then  no  other  reqoisition  for  stmotural  alterations 
could  be  made  within  the  next  fire  years. 

Counsel  for  the  appellants  contended  that  the  order 
of  the  justices  was  without  jurisdiction;  that  tiie 
things  therein  ordered  under  the  name  of  alterations 
to  be  made  in  that  part  of  the  premises  where 
intoxioating  liquor  was  sold  or  consumed  were  not 
alterations,  or  altematiTely  were  not  alterations 
within  the  meaning  of  section  11  (4)  of  the  said  Act ; 
that  the  order,  under  the  pretence  of  ordering  altera- 
tions, in  fact  sought  to  impose  upon  the  appellant, 
Alfred  Arthur  Smith,  an  undertaking  to  keep  and 
observe  certain  conditions  with  reference  to  the  con- 
duct of  his  licensed  premises  contrary  to  law;  and 
that  the  order,  under  the  pretence  of  ordering  things 
neoessary  to  secure  the  proper  conduct  of  the  business 
in  fact  prohibited  aU.  the  business  theretofore  legiti- 
mately carried  on  at  the  Harant- street  entaranoe  to 
the  premises. 

The  recorder  held  that  section  11  64)  only  conferred 
on  the  justices  power  to  order  alterations  in  the 
licensed  premises  and  alterations  of  a  structural 
charaotm*,  and  that,  while  the  part  of  the  order 
as  to  nailing  up  one  door  might  be  within  the  section, 
the  rest  of  tiie  order  was  not,  as  it  did  not  purport  to 
order  stmotnral  alterations  or  any  alterations  in  the 
premises  at  all,  and  that  the  latter  part  of  the  order 
was,  therefore,  ultra  virta,  and  he  quashed  the  whole 
order,  as  in  his  judgment  the  first  part  by  itself  was 
nnnecoBsary  and  useless.  Apart  from  this,  he  thought 
the  order  reasonable  and  within  the  justices'  juris- 
diction. 

The  question  for  the  High  Court  was  whether  the 
justices  had  jurisdiction  to  make  the  order. 

The  Divisional  Court  were  of  opinion  that  the 
justioes  had  jurisdiction  to  make  the  order,  and  they 
accordingly  reversed  the  decision  of  the  recorder. 

The  appellants  appealed  to  the  Court  of  Appeal, 

Pick/ord,  K.C.,  and  S.  H.  Emanuel  {H.  Brodrick 
with  them)  for  the  appellants. — ^The  word  "altera- 
tion" in  section  11,  sub-section  4,  of  the  Licensing 
Act,  1902,  means  a  structural  alteration.  The  (itera- 
tion must  be  an  alteration  in  the  premises,  and  not  in 
the  mode  of  carrying  on  business  in  the  premises. 
The  closing  of  an  entrance  door  cannot  be  called  an 
"  alteration  "  in  the  premises.  Nor  is  it  an  altoation 
in  the  means  of  access  to  that  part  of  the  licensed 
premises  where  intoxicating  liquor  is  sold  or  con- 
snmad,  witiiin  the  decision  in  Buthdl  y.  Hammond,  62 
W.  B.  463,  [1904]  2  K.  B.  663.  The  physical  means 
of  access  is  not  altered ;  tbe  only  alteration  is  that 
certain  persons  alone  can  use  it.  In  Biuhell  v.  Ham- 
mond  the  point  was  not  taken  that  an  order  to  dose 
a  hack  entrance  to  licensed  premises  was  not  an  order 
for  a  structural  alteration.  It  was  assumed  that  the 
alteration  was  stmotnral,  and  the  only  question  was 
whether  it  was  an  alteration  in  that  part'  of  the 
premises  covered  by  the  Act.  In  Rex  v  Dodd$,  63 
W.  B.  559,  [1905]  2  K.  B.  40,  it  was  held  that  under  the 
Licensing  Act,  1904,  licensing  justices  hare  no  power 


to  make  the  renewal  of  an  on-licence  conditional  on 
the  applicant  giving  an  undertaking  as  to  the  conduct 
and  management  of  the  business  in  respect  of  matters 
not  covered  by  the  grounds  for  refusing  the  renewal 
specified  in  section  1.  That  throws  light  on  the  earlier 
Act  of  1902,  and  shows  that  an  order  for  an  alteration 
there  contemplated  must  be  something  differeut  from 
an  order  as  to  the  conduct  and  management  of  the 
business.  The  decision  of  the  Divisional  Court  was 
therefore  wrong. 

Horace  Avory,  K.C.,  and  C.  Tyrrell  Oites,  for  the 
respondent  justices. — ^An  "alteration"    within   the 
meaning  of  section  11,  sub-section  4,  need  not  be  a 
stmotural   alteration.    In   Btuhell   v.  Hammond  an 
order  that  the  back  entrance  to  licensed  premises 
should  be  closed  by  means  of  a  gate  to  be  kept  locked 
was  held  to  be  within  the  power  of  licensing  justices 
under  section   11,  sub-section  4,  of  the  Act.      The 
closing  of  the  door  as  a  means  of  access  to  the  licensed 
premises  was  taken  to  be  an  "alteration"  within  the 
meaning  of  section  11,  sub-section  4.     It  is  obvions 
that  if  the  present  point  was  a  good  one  it  would 
have  been  taken  in  that  case.    That  case,  therefore, 
shows  that  an  "  alteration  "  within  that  sub-section 
need  not  be  a  structural  alteration  in  the  strict  sense 
of  the  term.    The  order  in  the  present  case  was  for 
an  alteration  in  the  premises  within  sub-section  2, 
and  it  therefore  comes  within  sub-section  4.    The 
words  "  structural  alteration "  do  not  occur  in  the 
section  until  towards  the  end  of  sub-section  4,  and 
those  words  are  satisfied  by  saying  that  they  mean 
that    if   the    alteration    ordered  is  of   a  stractural 
character,  no  further  structural  alteration  shall  be 
ordered  for  five  years.    Sub-section  5  is  intended  to 
provide  for  notice  being  giv^n  to  the  owner  of  the 
premises  when  an  order  for  structural  alterations  is 
made,  so  as  to  enable  him  to  appeal  against  the  order. 
The  alteration  in  this  case  was  an  alteration  which 
the  justices  thought  reasonably  necessary  to  secure 
the  proper  conduct  of  the  busmess.    If  tiie  licensee 
opened  a  door,  which  was  formerly  used  for  domestic 
purposes  only  as  a  means  of  access  to  the  licensed  pre> 
mises  for  trade  customers,  that  would  be  an  alteration 
in  the  premises  for  the  purpose  of  giving  increased 
facilities  for  drinking  withm  sub-section  2,  and  there- 
fore an  alteration  within  sub-section  4.    The  converse 
happened  here,  but  still  it  is  an  alteration  in  the 
premises.    Secondly,  if  section  11,  sub-section  4,  only 
applies  to  a  structunl  alteration,  this  was  an  order  for  a 
structural  alteration.    The  order  to  keep  locked  a  door 
which  had  before  that  lime  been  used  as  a  means  of 
access  to  the  licensed  premises  is  an  order  for  an 
alteration  in  the  character  of  the  premises  from  a 
trade  point  of  view,  and  the  alteration  may  therefore 
be  properly  described  as  a  stmotnral  alteration.    No 
distinction  can  be  drawn  between  nwling  up  a  door, 
which  is  admitted  to  be  a  stmotnral  alteration,  and 
locking  a  door.    The  words  ought  not  to  be  con- 
strued so  strictly  as  in  a  case  between  landlord  and 
tenant,  bnt  should  receive  a  wide  interpretation  so  as 
to  give  effect  to  the  policy  of  the  Le^^atura  to  give 
the  justices  power  to  see  that  the  bunness  is  properly 
oondnoted. 
PUikford,  K.C.,  replied. 

CoiiiJNS,  M.B. — This  is  an  appeal  from  the  Divi- 
sional Court  overruling  tiie  decision  of  the  Beoorder 
of  Portsmouth.  The  recorder  stated  a  case  for  the 
opinion  of  the  court,  and  the  question  turns  upon  the 
coBstraction  of  the  Licensing  Act,  1902.  The  ques- 
tion is  whether  a  certain  ordw  made  by  the  licensing 
justices  of  Portsmouth  was  within  their  powers.  The 
case  came  before  tiie  licensing  justices  upon  an  appli- 
cation for  the  renewal  of  a  licence  for  a  puUio-house. 
The   lioeosed  premises    opened   on  to   two  streets, 
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"  Preliminary"  contracts  are  for  the  purpose  of 
carrying  on  the  business  of  tte  company  as  well  as 
otter  contracts,  otkerwise  they  would  be  ullrd  vires 
of  the  company. 

BucKLET,  J. — The  question  to  be  determined   is 
whether  Mr.  Jenkias,  who  claims  to  be  a  creditor  of 
the  oompany,  can,  having  regard  to  section  <j,  sub- 
section 3.  of  the  Companies  Aof,  1900,  ba  heard  to  say 
that  he  ia  a  creditor.     Section  6  ia  one  which  provides 
that  a  "  oompany  shall  not  commence  any  business  " — 
it  ia  not  shall  not  commence  "  its  business,*'  bnt  "  any 
bu^inesB" — unteas  certain    couditions    are    complied 
with.     The  word  "provisional"   in  the  sub-sectioa 
means,  I  think,  this,  that  the  contract  is  to  be  read 
as  if  it  contained  a  provision  that  it  shall  not  be  bind- 
ing on  the  company  unless  and  until  the  company 
becomes  entitled  to  commence  buaineas.      Now  this 
company   never  did   become  entitled   to  commenco 
business ;   therefore  any  contract  made  by  the  com- 
pany   was    provisional    and    not    binding    on    the 
oompany,     Bat  Mr.  Coldridge  has  argued  that  the 
Act  of  Parliament  does  not  mean  what  it  says,  that  it 
does  m-t  mean  any  contract,  but  any  contract  oC  a 
certain  kind ;  and  his  next  difficulty  is  to  define  of 
what  kind.       He  says  that  it  means   any  contract 
entered  into  for  the  purpose  of  carrying  on  its  busi- 
ness, and  that  there  are  some  contracts  which  are  not 
entered  into  for  the    purpose  of    carrj-ing  on   the 
business,  but  which  are  what  he  calls  "  preliminary  "— 
expenses  incurred  with  a  view  to  the  future  carrying 
on  of  business,     I  think  that  argument  is  altogether 
unsound.    A  company  of  this  kmd  hsa  no  purpose  of 
existence  other  than  the  carrying  on  of  its  buainess, 
and    every    contract     which    it    entera     into     most 
be  a  contract  entered  into  for  the  purposes  of  ita 
basiness  in  some  form  or  other ;  whether  it  is  pre- 
liminary or  final,  or  one  in  the  course  of  carrying  on 
its  business,  makes  no  diiference.    All  its  contracts 
must  he  with  relation  to  its  buaiuesa ;  and  I  repeat 
that  the  language  of  the  section  is  that  "  the  company 
shall  not    commence  any    business "    until    certain 
conditions  h«ve  bi^en  complied   with.      We   are  all 
familiar  with  the  fact  that  under  a  previous  system 
of  legislation  there  was  what  was  known  as  "pro- 
viiional  registration"  and  "  complete  registration.'* 
I  think  this  sub-aection  is  intended  as  a  return  to 
some  extent  to  the  provisions  which  were  contem- 
plated by  that  system  of  legislation.    The  intention 
here  is  that,  if  tlie  company  never  becomes  entitled  to 
commence  buainesa,  nobody  shall  be  able  to  say  that 
he  can  sue  the  company  in  contract ;   the  contract 
must  bo  one  which  impliedly  contains  a  proviBiou  that, 
unless  and  until  the  company  ii  entitled  to  commence 
business,  the  company  is  not  bound.     Those  being 
the  general  queationa,  the  exact  facts  here  are  these. 
The   claimant,   Mr.   Jenkins,  to   take   one  instance, 
went  to  a  fui'niture  dealer,  bought  furniture,  and 
had   it  put  into  an  oiHce  which   he  took  for  the 
company.    He  says  that  he  has  paid  the  furniture 
dealer  in  respect  of  that  the  sum  of  £210,  and  he 
says:  "I  daim  payment  of  that  by  the  company." 
How  does  he  olaim  ?    Obviously  in  contract ;  and  be 
claims    upon    this    ground — that,    expressly  or    by 
implication,  the  company  promised  to  pay  him  for 
the  furniture  if  he  would  pay  the  furniture  dealer  for 
it.     Of  course  that  ia  a  contract.     The  Act  of  Parlia- 
ment aays  that  that  contract  is  not  binding  on  the 
oompany,  and  he  cannot  sue  here.    The  other  claimi 
are  for  moneys  which  he  advanced  to  a  man  to  come 
up  to  town  when  he  was  going  to  serve  the  company, 
and  other  pa3^ents  of  a  like  kind.     They  are  all 
cUimt  in  contract.     In  my  judgment  he  cannot  be 
heard  to  say  that  there  was  such  a  contract ;  the  Act 
of    Parliament  forbids  it,     I  declu«   that    as    the 


company  was  never  entitled  to  commence  business  do 
contract  entered  into  by  it  is  binding  on  the  company, 
a 'id  that  Mr.  Jenkins'  daim,  whi<^  is  the  only  one 
before  me,  must  bo  disallowed. 

Solicitors,  Q.  T.  B.  S.  Thurnill;  Lowndei  &  Son. 


Chan.  Bi».  | 

Joyce,  J.  j 


June  13,  27. 


In  re   SlATEE, 

Slatbb  v. 


Dbceaskd. 

Slatsb.  (o.) 


WUl — Lit/aey — Speci/lc   gi/t^ Ademption — WitU    Att, 
1837  (7  rr)7(.  4  A  1  Vict.  c.  26),  s.  24. 

J.  ledaliir  hy  hii  will  bequeathed  the  inlere4t  on  hit 
monry  invuted  in  a  certain  teciiriiy  to  kit  wife  ft/r  lur 
lift',  Daring  the  ttitator'e  life  the  Btcurity  in  qtttUum, 
which  ii'cu  held  bi/  the  tettaior  at  the  date  of  hit  will, 
turn  taken  hy  a  atatuttn-y  autborlty  and  a  new  teeurity 
givrn  in  it)  atfad. 

Held,  that  the  new  tecurili/  held  by  the  tettator  at  lh« 
date  of  death  did  not  /hi is  undir  the  beqtteit,  tht  will 
tpeaking  from  the  death, 

Adjonrned  summons. 

This  was  a  summons  by  the  testator's  widow,  Hra. 
Catherine  F.  Slater,  to  determine  the  validity  of  a 
bequest  contained  in  the  wiU. 

The  testator  by  his  wUl  dated  the  3rd  of  February, 
1904,  made  the  following  bequest :  "To  Catherine  P. 
Slater  I  bequeath  the  interest  for  life  arising  from 
money  invested  as  follows :  "  Then  followed  a  list 
of  securities,  one  of  which  was  stock  in  the  Lambeth 
Waterworks  Co. 

At  the  date  of  his  will  the  testator  was  possessed 
of  £1,07&  10  per  cent,  Lambeth  Waterworks  Stock. 

Tho  Metropolitan  Water  Act  was  passed  on  the  18lh 
of  December,  1902,  and  ou  the  24th  of  June,  1904, 
the  day  appointed  by  that  Act,  the  Metropolitao 
Water  Board  took  over  the  nndertakiog  of  the 
Lambeth  Co. 

On  the  7th  of  June,  1904,  the  Lambeth  Oo.  pused 
a  resolution  to  take  payment  for  their  undertakuK  in 
stock  of  the  Metro).)olitan  Water  Board  instead  of 
in  cash,  and  £3,379  Metropolitan  Water  Board  "  B  " 
a  took  was  allotted  to  the  testator  in  respect  of  his  said 
holding  in  the  Lambeth  Go.  This  atoek  waa  held  by 
the  tfstator  at  the  date  of  his  death. 

The  teatator  died  on  the  loth  of  May,  190j,  and 
hia  will  was  duly  proved. 

Bfideock,  K.C,  and  Methold,  for  the  plaintiff. — This 
is  a  gift  of  money  inveited  in  a  oertain  way ;  if  the 
money  can  be  traced  into  the  ne  w  investmemt  it  panes 
under  the  bequest.  Here  the  money  can  be  so  traood, 
and  there  is  no  ademption :  Le  Orice  v.  Finch,  3 
Merivale  33;  Sidney  v.  Sidney,  22  W.  E.  101,  17 
Eq.  G5, 

VoangtT,  K.C.,  and  Newton,  for  the  reatdoary 
legatee. — This  is  a  specific  bequest :  the  subject- 
matter  is  not  in  the  testator's  x>osBession  at  the  date  of 
the  death,  and  the  will  speaks  from  the  death.  The 
gift  therefore  fails ;  Tn  re  Grty,  Drtutr  y.  Cfrey,  30 
Ch.  D.  205  ;  PujeT.  Yotimj,  23  W.  E.  479,  19  Eq.  601  ; 
Harrison  v.  Jackson.  7  Ch.  D,  33B,  26  W.  E.  Dig.  488 ; 
McCkllun  y.  Clark,  32  W.  B.  Dig.  228,  fiO  L  T.  816 ; 
In  re  Rcibe,  Slade  t,  Walpole.  38  W.  »,  Dig.  211,  81 
L.  T.  497 ;  Ooodlad  v.  Burnett,  1  K.  &  J.  341,  3  W.  E. 
Dig.  121. 

I'rrnon  appeared  for  the  trustees  of  the  wiU. 

Badcoek,  K.C,  replied, 

(a.)  Reported  by  H.  Wolooit  Wasjtbb,  Etq., 
Barrister-  at-L»  w. 
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HlOH  COUST. 

In  bx  Tattbbsall. 

HlOH  OOITET. 

JOTOE,  J.,  in  grring  judgment,  after  reading  the 
tenns  of  the  bequest,  said :  The  question  I  have  to 
decide  is  the  effect  of  the  gift  as  to  money  of  the 
testator's  invested  in  Lambeth  Water  Stock  at  the 
date  of  the  will,  which  stock  was  subsequently,  in 
the  testator's  lifetime,  converted  into  Metropolitan 
Water  Board  "B"  Stock.  Both  parties  assert  that 
the  bequest  is  specific,  and  certainly  it  is  not  general 
or  demonstratiTe ;  but  the  parties  differ  as  to  what  is 
given ;  some  say  the  bequert  gives  the  investment  or 
■ecnritjr  as  at  the  date  of  the  will,  and  that  as  that  no 
longer  existed  at  the  date  of  the  death  that  the  legacy 
is  adeemed;  other  parties  say  that  the  amount  or 
value  of  the  investment  or  security  is  given,  and  that 
what  can  be  traced  iato  another  investment  passes 
Ttnder  the  bequest. 

In  cases  of  this  kind  the  first  questions  to  be 
decided  are,  What  does  the  will  mean  ?  and  What  is 
it,  and  where  is  that,  which  was  bequeathed  P  Tifo 
doubt  a  bequest  may  be  so  worded  as  to  show  that 
the  subject-matter  is  to  pass  apart  from  the  state  of 
investment,  and  that  depends  on  the  question  whether 
the  testator  intended  to  make  the  gift  irrespective  of 
the  state  of  investment. 

But  section  24  of  the  Wills  Act  makes  a  will,  in 
effect,  comprise  property  at  the  death  of  the  testator. 
This  section  is  often  difficult  to  apply.  If  the 
sabjeot-matter  of  a  sift  be  not  a  specified  sum,  but  be 
described  as  general,  it  may  from  its  nature  be 
capable  of  increase  or  decrease  during  the  testator's 
lifetime.  In  Ooodlad  v,  Samttt  Wood,  V.C.,  says : 
"The  testatrix  here  save  'my  New  Three  and-a- 
quarter  per  cent.  Annuities,'  not  using  any  words 
defining  the  particular  amount — not  defining  the 
stock  in  any  way,  except  that  which  the  court,  before 
the  Wills  Act,  held  to  point  to  specific  stock  which 
was  at  the  time  of  making  the  will  in  the  possession 
of  the  testator  or  testatrix.  .  .  .  But  then  the 
Wills  Act  was  passed,  and  that  Act  must  have  some 
sense  given  to  it  as  reg^ards  personal  estate.  It  is 
true  that,  as  regards  general  personal  estate,  there 
was  no  doubt  before  the  passing  of  the  Wills  Act 
that  the  will  spoke  from  the  deam  in  most  cases,  bat 
sot  ia  all ;  and  it  is  precisely  to  the  particular  class 
of  cases,  of  which  the  present  is  am  instance,  that  the 
Wills  Act  would  seem  to  have  application." 

In  the  present  case  the  bequest  is  not  of  a  definite 
■am  nor  of  Lambeth  Water  Stock,  and  on  the  words 
of  the  will  I  come  to  the  conclusion  that  this  is  one 
of  the  class  of  cases  referred  to  by  Wood,  Y.C.,  and 
therefore  as  a  matter  of  oonslzuction,  and  of  con- 
struction only,  I  hold  that  the  bequest  passed  only  lo 
mach  money  as  the  testator  had  investtd  in  Lambeth 
Water  Stodc  at  the  date  of  his  death,  and  con- 
sequently that  the  stock  which  was  converted  into 
Metropolitan  Water  Board  Stock  in  the  testator's 
lifetime  does  not  pass.  There  must  be  a  declaration 
accordingly. 

Solioitois,  Matide  &  Tunnidiffe ;  Oery  &  Brook*. 


r.J.} 


June  27. 


Chan.  Div. 
S«rinfen  Eady, 

In  re  Tatxebsall. 
TOPHAM  V.  Abhitaoe.  (a.) 

TViMfee — InvaimenU — Nominal  debenturta  under  Local 
Loans  Act,  1876  (38  <fe  39  Viet,  c  83)-Tru»tee  Act, 
1893  (66  Ji  67  Vict.  c.  63),  «.  1  (g);  a.  6,  tui- section 
3 ;  «.  60. 
TruH  /und$  were  invetted  on  a  mortgage  of  raiea 

(a.)  B«ported  by  Patti.  Stbioklaitd,  Esq.,  Barrister- 
at-Law. 


exeetUed  hy  a  corporation.  The  mortgage  wcu  a  nominal 
debenture.  The  irusteea  under  the  will  had  not  any 
exprest  powers  of  investing  in  nominal  debentures,  but 
they  were  not  expressly  forbidden  to  do  so  by  the  instru- 
ment creating  the  trust. 

Held,  that  section  6  (3)  of  the  Trustee  Act,  1893, 
extends  only  to  trustees  having  express  power  in  the 
instrument  authorizing  the  investment,  and  is  an 
enlargement  of  the  express  power,  and  not  a  farther 
enlargement  of  the  general  powers  conferred  by  section  I. 

The  nominal  debenture  was  not  an  authorized  invest- 
ment. 

Originating  summons. 

This  was  an  application  to  distribute  the  residue  of 
a  testator's  estate  on  the  assumption  that  proper 
appropriation  had  been  made  for  certain  legacies 
settled  by  the  will  and  directed  to  be  appropriated. 

A  question  was  raised  as  to  whether  a  particular 
investment  was  authorized  or  not,  and  the  matter  vraa 
referred  to  the  court. 

The  Trustee  Act,  1893,  provides:  Section  1.  "A 
trustee  may,  unless  expressly  forbidden  by  the  instru- 
ment (if  any)  creating  the  trust,  invest  any  trust 
funds  in  his  hands,  whether  at  the  time  in  a  state  of 
investment  or  not,  in  manner  following,  that  is  to 
say :  ,  .  ,  {g)  In  the  debenture  or  rent-charge, 
or  guaranteed  or  preference  stock  of  any  railway 
company  in  Great  Britain  or  Ireland  incorporated  by 
speoal  Act  of  Parliament,  and  having  during  each  of 
the  ten  years  last  past  before  the  date  of  investment 
paid  a  ^vidend  at  the  rate  of  not  less  than  three  per 
otntum  per  annum  on  its  ordinary  stock." 

Sections  (3):  "A  trustee  having  power  to  invest 
money  in  the  debentures  or  debenture  stock  of  any 
railway  or  otiier  company  may,  unless  the  oontrary  is 
expressed  in  the  instrument  authorizing  the  invest- 
ment, invest  in  any  nominal  debentures  or  nominal 
debenture  stock  issued  under  the  Local  Loans  Act, 
1875." 

Section  50  :  "The  expression  instrument  includes 
Act  of  Parliament." 

J.  O.  Wood,  for  the  trustees. 

T.  T.  Methold,  for  the  residuary  legatees. 

SwiNFEir  Easy,  J.,  in  giviug  judgment,  said:  This 
is  a  summons  to  proceed  under  the  order  dated  the 
26th  of  October,  1906,  Upon  the  proceedings  in 
chambers  a  question  was  raised  as  to  whether  a 
particular  investment  was  authorized  or  not,  and  it 
is  upon  this  point  alone  that  the  summons  has  been 
adjourned  to  me. 

The  will  of  the  testator,  W.  Pratt  Tattersall,  is  dated 
the  6th  of  December,  1884.  It  contains  a  trust  to 
invest  the  proceeds  of  his  real  and  personal  estate 
"  upon  real  securities  in  England  or  upon  any  such 
Qovemment,  Parliamentary,  or  other  stocks,  funds, 
debentures,  or  other  securities  as  trustees  are  by  law 
authorized  to  invest  trust  funds  upon,  with  power  to 
call  in  or  change  such  investments  at  their  discretion.'' 
The  testator  died  on  the  8th  of  December,  1886.  A 
part  of  trust  funds,  abont  £10,000,  has  been  invested  on 
a  mortgage  of  rates,  executed  by  the  corporation  of 
Bradford  under  the  powers  of  section  107  of  the 
Public  Health  Act,  1848.  The  mortgage  is  by  deed 
and  in  the  form  autiiorized  by  section  111  of  the  same 
Act,  and  otherwise  complies  with  the  statutory 
requirements,  and  the  only  question  is  whether  such 
a  mortgage  is  authorized  as  regards  funds  settled  by 
the  will  of  this  testator. 

By  the  Local  Loans  Act,  1876,  s.  4,  a  local 
authority  shall  be  deemed  to  borrow  subject  to  the 
provisiotis  of  that  Act  whenever  it  raises  a  loan 
by  the  issue  of  debentures  purported  to  be  created 
under  its  x>owers.  By  section  6  a  debenture  under 
that  Act  shall  be  an  instrument  taking  e&ct  as  a 
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dMd  and  chaTging  the  local  rate  on  property  in  siicli 
dobentare  apeciflMl  with  payment,  oa  in  the  debenture 
mentioned,  of  the  principal  sum  and  in  teres  t  therein 
specified.  A  debenture  in  which  the  principal  •nm 
is  made  payable  to  a  peraou  named  therein,  hie 
executoTH,  administrators,  or  aosigns,  ia  in  the  Aot 
referred  to  as  a  "  uominal  debenture." 

The  mortgage  in  question  fulfils  these  requirements 
and  is  therefore  a  nominal  debenture.  But  the 
question  is,  oan  trustees  of  this  will  invest  in  nominal 
debentures  issued  under  the  Local  Loans  Act,  1876. 
Section  27  of  that  Aot,  enabling  trustees  with  certain 
powers  of  investment  to  invest  in  loans  under  that 
Aot,  was  repealed  by  section  ol  of  the  Trustee  Act, 
1893,  but  was  re-enaoted  by  section  J,  aub-aection  3, 
of  the  fame  statute,  with  a  verbal  modiflcation. 

It  was  decided  by  Bacon,  V.C.,  in  In  re  Mahi^ly, 
34  W,  B.  771,  33  Ch,  D.  4fi5,  that  trustees  having  the 
powers  of  investment  authorized  by  section  21  of  the 
Settled  Land  Act — that  is  to  say,  entitled,  to  invest  in 
the  debentures  or  debenture  stock  of  any  railway 
oompany  "  having  for  ten  years  next  before  the  date 
of  investment  paid  a  dividend  on  its  ordinary  stock 
or  ehares ''  tuay  not  invest  in  debentutea  or  debenture 
s'ock  issued  by  a  local  authority  under  that  Act. 
This  decision,  however,  doei  not  determine  the 
pref^ent  case,  as  the  Vicc-Chanoellor  laid  streas  upon 
the  words  "have  the  same  power  of  investing" 
which  occur  in  seotion  27  of  the  Loc*l  Loans  Act, 
bat  are  not  repeated  in  seotion  5  (3)  of  the  Trustee 
Act. 

The  traatees  of  this  will  have  not  any  express 
power  of  investing  in  nominal  debentures,  and  can 
only  do  so  if  they  come  within  section  5  (3)  of  the 
Trustee  Act,  1893.  In  order  to  bring  them  with- 
in this  aub-seetion  it  was  contended  that  under 
the  Trustee  Act,  b.  I  (y),  as  they  are  not  exprestly 
forbidden  by  the  instrument  creating  the  trtui,  they 
may  invest  in  the  debenture  stock  of  any  railway  in 
Great  Britain  or  Ireland,  incorporated  by  special  Act 
of  pHrl lament,  and  having  during  each  of  th»  ten 
years  Uat  past  before  the  date  of  investment  paid  a 
dividend  at  the  rate  of  not  less  than  three  per  centum 
per  annum  on  ita  ordinary  stock,  and  that  the  ttustees 
are  therefore  trustees  "  having  power  to  invest  money 
in  the  debenture  stock  of  any  railway  company" 
within  section  3  (3).  It  may  bo  doubted  whether 
trustees  having  power  to  invest  in  the  debenture  stock 
of  certain  railway  compsnies  only,  which  fall  within 
a  parttoular  category,  have  power  to  invest  "  in  the 
debenture  stock  of  any  railwa?  company,"  but  the 
true  anawer  to  the  argument  is  that  section  5  (3) 
extends  only  to  trustees  having  express  power_  in_  the 
instrument  authorizing  the  investment,  that  it  is  an 
enlargement  of  the  express  power,  and  not  a  further 
enlargement  of  the  general  powers  conferred  by 
section  1.  Section  6  (3)  assumes  the  existence 
of  an  instrument  autliorisetng  the  investment  in 
railway  debenture  stock.  Again,  the  powers 
conferred  by  sections  1,  2,  and  3  are,  by 
section  4,  extended  to  trusts  created  before  the 
passing  of  the  Act,  and  are  to  be  in  addition  to  the 
powers  conferred  by  the  inattnineut  (if  any)  creating 
the  trust,  There  is  no  anch  provision  as  to  the 
powers  in  section  5  Moreover,  if  all  trustsea,  unless 
forbidden,  are  to  have  the  power  of  investing  in 
nominal  debenturea,  I  see  no  reason  for  separating 
this  power  from  the  other  powers  comprised  in 
section  1. 

Section  o  is  a  re-enactment  cf  provisions  extracted 
from  six  different  Acts  of  pArliament,  and  is  difficult 
to  construe,  as  there  does  not  appear  to  be  any 
uniformity  in  its  several  parts.  But  in  my  opinion 
section  3  (3)  is  la  much  an  enlargement  of  express 
powers,    as    distinguished    from    general    statutory 


powers,  aa  section  5  (4)  obviously  is,  I  arriw  at 
this  conclusion  on  the  construction  of  the  various 
sections  of  the  Act,  notwithstanding  that  the  wotd 
" instrument "  includes  "  Act  of  Parliament"  in  the 
definition  clause. 

I  may  add  that  the  provision  enabling  cash  under 
the  control  of  Oie  court  to  bo  invested  in  nominal 
debentures  of  a  particular  description  does  not  avail 
the  applicants,  as  all  the  nominal  debenturea  in 
question  on  this  application  are  Uable  to  bo  redeemed 
within  a  period  of  fifteen  years  from  the  date  of 
investment. 

I  therefore  determine  that  the  mortgage  of  rate* 
by  the  Corj oration  of  Bradford  is  not  an  suthoriMd 
investment. 

Solicitors,  Ntuuy  ife  FeU<nvc»,  for  Vint,  ParkinKm, 
Bill,  .t  Killitk,  Bradford. 


April  26. 


K.  B.  Div.  \ 

(Lord   Alverstone,   L.CJ.,    and  > 

Eidley  and  Darling,  JJ.)        J 

BlVBWaiGHT  {Aslant)  u.  AllKK  {Bttpoiidmi).  (o.) 

Ship— Htaman— Wages — Termination  of  tenric*  bg  lo$$ 

—  Capture  —  Datrudion  —  Merchmt  Hhippittg   Act, 

1894  (37  it  68  Vict.  c.  60),  a.  158. 

Sedion  158  o/  the  Mtrchant  Shippivg  Ad,  1894.  pro- 
vi'let  that  whtre  the  tervice  of  a  itanian  termlimtes  bt/art 
the  dale  contemplated  in  iht  agreement  hij  reaion  of  the 
wretk  or  loss  of  the  ship,  the  leanMn  thall  be  entitltd  h 
waget  up  to  the  tivie  of  sueh  teriMnation,  hit  not /or  ii»(jf 
hmger  period. 

Held,  hy  Lord  Alverstone,  L.C.  J.,  and  Bidley,  J., 
(Aoi  tt  "  lota  "  of  Hie  ship  occurs  lohen  the  ship  ceatM  to 
exist a»  a  ship ;  by  Darling,  J.,  that  <t  "lou"  eemr$ 
when  the  vessel  ii  captured  and  the  dioner  ileprived  o/her, 
and  that  the  fact  that  the  vessel  teas  luhsrquentljf  dtf^roytd 
was  imjnaterial  in  considering  whether  the  tapturt  «f 
the  vessel  twis  a  "  his  "  within  the  meaning  of  tht  aboei 
section  or  not.  ... 

A  saiman  signed  articles  for  a  voyage  £n  piaee*  inetud' 
ing  porti  in  Japan,  Manchuria,  anil  Siberia.  Buttia 
was  tlien  at  war  with  Japan,  ami  the  ship  was  captnrrd 
hy  a  Russian  man-of-war,  and  u  ftiv  days  later  uxa 
destroyed  by  the  Butsians.  There  vtai  no  evidtnoe  tkat 
she  was  carryimj  contraband  of  war  or  that  htr  et^jiuTe 
Teas  justified.  The  seamen  were  tent  to  England  at  di*- 
tressed  seamen,  and  clmmed  wages  up  to  the  time  of  their 
arrival  in  England. 

ffeld,  per  Lord  Alverstone,  L.C  J.,  and  Bidley,  J., 
that  the  ship  was  "  lost "  at  the  time  when  (lie  ship  mu 
destroyed,  and,  therefore,  that  the  seamen  wn*  only 
entitled  to  wages  up  to  that  time ;  per  Darting,  J.,  that 
wages  ceased  when  the  ship  was  caplareiL 

Austin  Friars  Steam  Shipping  Co,  i'.  Strack,  5i 
IF.  It.  661,  [1903]  2  K.  B.  313,  distinyaished. 

Special  case  stated  by  a  stipendiary  magjstiats  foe 
the  City  of  Manchester. 

On  the  14th  of  September,  1905,  the  retpondemt,  a 
seaman,  took  out  a  summons  under  section  134  of  the 
Merchant  Shipping  A;t,  1894,  against  the  appellant, 
who  was  the  owner  of  a  vessel  called  Tht  Oldhamia, 
claiming  the  sum  ol  £18  I6s.  lid.  as  wages  alleged  to 
be  due  in  respect  of  his  services  on  board  the 
which  was  captured  and  destroyed  by  the  Rui 
during  the  recent  war  with  Japan. 

The  respondent's  clium  covered  a  period  from  tie 
23rd  of  Mwrch  until  the  5th  of  SepUmW,  IMi,  flpon 
which  day  he  returned  to  this  country. 

(a.)  Beported  by  KiiaKiirs  Reid,  Esq.,  Barri»t«- 
at-Law. 
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High  Cottbt. 


SmwBiaHT  (AppKJUBrT)  v.  Aixnr  (Bsspoitdhht). 


High  Cottbt. 


The  appeUant  admitted  the  respondent's  daim  np 
to  the  IStii  of  May,  1905,  the  day  of  the  capture,  but 
claimed  to  be  exempted  from  farther  payment  under 
thejprorisiona  of  section  168  of  the  Act  of  1894. 

The  magistrate  made  an  order  that  the  appellant 
should  pay  to  the  respondent  wages  from  the  23rd  of 
March,  1905,  to  the  5th  of  September,  1905,  and  costs. 

The  following  facts  were  admitted  or  proved  b^ore 
the  magistrate : 

The  respondent  was  a  seaman  serving  on  .board  the 
British  steamship  Oldhamia,  of  which  the  appellant 
was  the  owner.  On  the  10th  of  March,  1905,  at  the 
British  Oonsulate  at  New  York,  the  respondent  signed 
the  articles  of  The  Oldhamia,  then  at  New  York,  to 
serve  as  able-bodied  seaman  on  the  vessel  at  the  rate 
of  £4  per  month.  The  articles,  which  were  read  over 
to  the  respondent,  contained  provisions  by  whioh  he 
agreed  to  serve  for  a  voyaBe  not  exceeding  three 
years  iu  specified  latitudes,  Japan,  Manchurian,  and 
Siberian  ports  included.  At  the  time  the  articles 
were  signed  a  state  of  war  existed  between  Bnssia  and 
Japan.  The  Oldhamia  left  New  York  on  the  26th  of 
March,  1905,  and  her  first  port  of  call  was  stated  to 
be  Hong  Kong  for  orders.  There  was  no  evidence  of 
what  the  cargo  of  The  Oldhamia  consisted,  nor  that 
the  subsequent  capture  by  the  Bussians  was  justified, 
nor  that  her  destination  was  to  any  belligerent  port, 
and  the  defendant  did  not  in  fact  know  of  what  her 
cargo  consisted,  or  her  destination  beyond  Hong 
Kong.  On  the  18th  of  Ma^,  1905,  The  Oldhamia  was 
proceeding  through  the  Ohina  Sea,  and  when  north  of 
Hong  Kong  and  approaching  the  Straits  of  Formosa 
was  captured  by  the  cruiser  Oleg,  belonging  to  the 
Bnssian  Baltic  Fleet,  and  the  crew  attadied  to  The 
Oldhamia,  iudnding  the  respondent,  were  taken  on 
board  the  Bnssian  cruiser  Dneiper,  and  The  Oldhamia 
steamed  away  in  charge  of  a  Bnssian  prize  crew.  On 
the  2nd  of  June,  1905,  The  Oldhamiayna  destroyed  by 
the  Bussians,  and  on  the  5th  of  June  the  respondent  was 
landed  at  Swatan,  taken  thence  to  Hong  Kong,  and 
finally  sent  to  England  as  a  distressed  seaman, 
arriving  on  the  5th  of  September,  1905.  In  these 
circumstances  it  was  contended  before  the  magistrate 
on  behslf  of  the  respondent  that  ha  was  entitled  to 
wages  as  a  debt  to  the  14th  of  September,  1905. 

On  behalf  of  the  appellant  it  was  contended  that 
the  respondent's  right  to  wages  terminated  with  the 
capture  of  the  vessel  on  the  18th  of  May.  1905,  she 
then  being  lost  within  the  meaning  of  section  158  of 
the  Merchant  Shipping  Act,  or  at  latest  on  the  2nd  of 
Jnne,  1905,  when  the  vessel  was  destroyed.  The 
magistrate  decided  that  the  vessel  was  not  lost  within 
the  meaning  of  section  158,  and  that  consequently  the 
respondent  vrai  entitled  to  wages  and  costs. 

J,  A.  Hamilton,  K.O.,  and  Dawum  Miller,  for  the 
i^pellant. 

8.  T.  Evatu,  K.C.,  and  Morgan-Morgan,  for  the 
respondent. 

.  Lord  Axmastost,  L.O.J. — ^This  case  raises  an 
important  and,  from  some  points  of  view,  a  novel 
qnestion  tinder  section  158  of  the  Merchant  Shipping 
▲ot,  1894,  whioh  provides  that  where  the  service  of  the 
seaman  terminates  before  the  date  contemplated 
hx  the  ag^ement,  by  {inter  alia)  the  wreck  or  loss  of 
the  shh>,  he  shall  be  entitled  to  wages  op  to  the  time 
of  Buon  termination,  but  not  for  any  Imiger  period. 
The  Oldhamia,  whidi  started  from  C^traiff,  was  arrested 
by  the  Bnssian  fleet  while  on  a  voyage  from  America 
to  Hong>kong.  No  question  arose  as  to  any  ship- 
ment of  contraband  of  war,  nor  was  it  suggested  that 
the^  owners  themselTes  had  done  any£uig  whioh 
entitled  the  seaman  to  say  that  his  contract  was 
Ivoken  on  that  groond  or  by  condoot  on  their  part 


justifying  the  seaman  in  declining  to  continue  the 
ventwe. 

The  claim  was  made  under  section  134  of  the 
Merchant  Shipping  Act  of  1894,  which  would  enable 
the  seaman  to  recover  wages  up  to  the  time  of  his 
arrival  in  England,  bat  for  the  protection,  if  any, 
afforded  to  the  owner  by  section  158,  to  which  I  have 
already  referred.  The  qnestion,  therefore,  is  the 
construction  to  be  placed  by  the  court  on  the  words 
"wreck  or  loss."  The  magistrate  seems  to  have 
assumed  that  he  acted,  in  deciding  that  the  vessel  was 
not  "lost"  within  the  meaning  of  the  section,  on  a 
passage  whioh  occurs  in  the  judgment  of  Auttin 
Friart  Steam  Shipping  Co.  v.  Strack,  53  W.  B.  661, 
[1905]  2  K.  B.  315,  where  it  was  said,  "  It  seems  to 
us  very  doubtful  whether  the  word  '  loss '  would  in 
any  case  inolade  a  capture  such  as  this,  which  is  not 
in  the  same  category  as  wreck,  fire,  or  stranding, 
or  such  termination  of  a  voyagpe  as  are  brought 
about  by  the  perils  of  the  seas."  When  the 
rest  of  tLe  judgment  is  considered,  in  view  of  the 
nature  of  the  case,  it  cannot  be  contended  that  the 
statement  was  int^ded  to  be  or  was  an  exhaostive 
statement  of  the  law.  It  was  merely  a  preliminary 
statement  leading  up  to  the  judgment.  We  have 
been  referred  to  several  demutions  of  the  word 
"  loss."  I  myself  do  not  desire  to  give  an  exhaustive 
definition,  but  it  is  quite  plain  that  all  the  definitions 
dted  would  indude  the  common  case  of  loss  of  a  ship 
by  fire,  and  I  have  no  doubt  many  others  might  he 
found.  I  am  not  prepared  to  go  so  far  as  the  con- 
tention put  forward  by  the  learned  counsel  for  the 
appellant,  and  to  hold  that  any  possible  cause 
rendering  the  completion  of  the  contract  no  longer 
possible  was  to  be  regarded  as  a  loss.  I  think  that  i« 
too  wide  a  view,  and  that  the  words  have  reference  to 
the  existence  of  a  ship  as  a  ship ;  but  whether  there 
can  be  said  to  be  a  loss  when  the  ship  continues  as  a 
ship,  and  therefore  but  for  the  capture  alone  might 
have  continued  her  voyage,  I  am  not  bound  to  con- 
sider here,  nor  do  I  desire  to  express  any  opinion  on  it. 
Taking  the  narrower  view  I  nave  expressed  as  the 
true  construction,  then  we  have  here  an  occurrence 
whioh  is  practically  contemporaneous  with  the  capture 
of  the  ship  that  destroyed  Ute  ship.  To  hold  in  such 
a  case  as  this  that  the  ship,  whioh  was  in  fact  destroyed 
by  a  cause  for  whioh  the  owners  were  iu  no  way  respon- 
sible, was  not  a  "  loss  "  within  the  meaning  of  the 
Act  would,  in  my  opinion,  be  wrong. 

The  oondusion  I  have  come  to  is,  that  this  ship  was 
lost  at  the  time  that  she  was  destroyed  within  the 
meaniog  of  section  158,  and  that  the  appeal  must  bo 
alloweiL 

BiDiST,  J. — I  concur.  I  do  not  think  that  a  mere 
capture  by  an  enemy  or  the  seizure  by  a  pirate  would 
necessarily  be  construed  as  a  loss  within  section  168, 
for  one  among  other  reasons  that  the  vessel  might  be 
retaken.  Many  oases  of  capture,  whioh  were  foUowed 
by  reoaptiue,  might  be  dted.  There  was  a  French- 
built  ship  in  the  British  lines  at  Trafalgar.  She  had 
been  taken  by  the  British,  but  no  one  could  say  that 
she  was  not  a  lost  ship  so  far  as  the  Fremdi  were 
concerned.  The  capture  of  a  vessel  might  result  in 
the  lois  of  the  vessel  to  the  owner,  without  necessarily 
being  a  "  loss,"  in  my  opinion,  within  the  meaning  of 
the  section,  because  I  thii'k  the  word  "  loss  "  there  is 
used  to  mean  something  equivalent  to  the  destruction 
of  the  ship. 

In  The  Amtin  Friart  eate  the  vessel  had  been  con- 
fiscated by  the  prize  court,  and  it  is  in  relation  to  that 
fact  that  the  expression,  I  think,  was  used  in  the 
judgment  upon  which  reliance  has  been  plaoed.  In 
that  case  it  was  not  necessary  to  dedde  whether  the 
ship  had  been  lost  trithin  the  meaning  of  the  seotim, 
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we  are  now  consideiiDg.  The  real  point  to  be  decided 
in  each  cage  is  whether  that  which  ia  relied  upon  as 
being  the  loss  is  equivalent  to  the  d«8t  ruction  of  the 
■hip.  For  that  reason  I  think  the  fact  that  the  ship 
waa  taken  poaseaaion  of  by  an  enemy  or  k  pirate  doea 
not  alone  conatituto  a  losa  within  the  aeoUon. 

Dablino,  J.— I  have  come  to  the  aame  conclusion 
aa  the  other  mambera  of  the  court  iu  thinking  that 
thia  vessel  Vfaa  &  losa  within  eaciion  158,  but  I  am 
also  prepared  to  go  further  than  my  learned  brothers 
have  done,  and  to  hold  that  the  ehip  became  a  loss 
from  the  time  that  she  was  captured.     If  the  question 
were  merely  an  academic  one  I  ahould  not  trouble  to 
give   an    additional    judgment.      But    my    decision 
makes  a  difference  in  this  respect— that  the  amount 
the    aeaiuen    would    be   entitled  to    if    the   "  loaa " 
occurred  when  The  Oldhamia  was  deatrojed  would  be 
greater  than  if  the  "loss"  occurred  when  she  was 
captured.     The  whole  queatjon  we  have  to  consider 
under  section  138  ia  whether  the  ship  was  lost  to  the 
owner  within  the  meanuiK  of  tha^  aeution.     The  ship 
waa  a  BritiBh  ship,  and  there  was  no  evidence  that 
she  waa  oarrjing  oontraband  or  wsa  a  proper  subject 
of  capture  by  any  belHgerent.     If   she  bad  been  a 
proper  aubject    or    capture    she    might    have    been 
aneated  imd  taken   bttfore  a  pri^e  court,  and  then 
have  been  either  released  or  condemned.    That  wan 
not  done.     Bhe  fell  in  with  aome  ships  which  ai  a 
matter  of  fact  were  commanded  by  persona  bearing  the 
commission  of  Ettssia,  and  these  ships  were  at  war  with 
Japan.     That  gave  them  no  sort  of  right  such  as 
that  exercised  with  regard  to  this  ship.     What  they 
did  waa  this ;  One  of  the  Kussian  ships  captured  the 
British  ahip  ;  they  took  the  crew  out  of  her  and  pot 
them  in  a  Ruaaian  ahip,  and  tiok  The  Oldhamia  away 
with  them.     After  aome  days  they  destroyed  her,  and 
the  judgment  of  the  other  members  of  thii  court  would 
give  her  crew  their  wages  down  to  the  time  that  the 
ship  was  d<"8tioyed.     If  my  view  were  to  prevail,  the 
cr»ir  would  be  entitled  to  wages  only  up  to  the  time 
tha  TMael  waa  captured,     I  think  that  loaa  under  the 
Motion  means  lo'as  by  the  owner  of  the   ship  being 
permanently    deprived    of    it.      Whether    she    still 
oootinues  to    eiist  if  the  owner  was   peroaanently 
deprived  of  her  does  not  enler  into  the  queation ;  the 
loss  might  even  be  greater  if  ahe  was  not  destroyed, 
becanae  the  person  who  took  her  away  might  use  her 
against  the  people  from  whom  he  took  her.     In  the 
instance    mentioned  by  my  brother    Ridley,    Lord 
Nelson  used  the  ahip  which  he  had  taken  from  the 
French  for  firing  shots  from  her  against  the  French 
from  whom  he  had  taken  her.     It  ia  well  known  that 
the  same  thing  happened  in  the  war  between  Kussia 
and  Japan,  and  to  my  mind  auch  ahipa  were  just  at 
much  lost  as  if  they  were  sunk  in  battle.     Th^y  were 
lost  to  the  owner  to  whom  they  belonged  and  were  of 
no  further    advantage  to  him,    and  if  in    ad'lition 
they  became  a  positive  disadvantage,   I  cannot   say 
they  were    not    loat    within    the    meaning  of    this 
Act  of   Parliament.    I  am  unable  to  see  that   any- 
thing   has    happened    in    the    present    case    which 
would  distinguish  the  case  from  one  of  piracy  so  far 
as  the  incidents  are  concerned.    If  goods  were  lost  by 
reason  of  the  dangers  of  the  sea,  the  carrier  waa  no 
longer  responsible  for  them,  and  it  has  been  held  over 
and  over  again  that  the  acta  of  pirates  come  within 
the  exception  of  dangers  of  the  aea.    In  the  case  of  the 
Attorney- General  /or   Ihfig-kong  v.   Kwok-tt'Sing,  21 
W.E.  825,  L.  R.  5  P.  C,  App.  179,  Melliah,  L  J., quoted 
the  definition  of  piracy  given  by  Sir  Charles  Hedges 
in  Btx  V.  Bawton,   Vi   State  Trials  454,  as  follows  i 
"  Piracy  is  only  a  sea  term  for  robbery,  piracy  being 
jobbery   within  the  jurisdiction   of    the  Admiralty. 
.    .    >    If  the  marinera  of  any  ship  shall  violently 


dispossess  the  master  and  afterwards  cwry  awmy 
the  ship  itself  or  any  of  the  goods,  with  a  feloniona 
intention,  in  any  place  where  the  Lord  Admiral  bath 
jurisdiction,  that  is  robbery  and  piracy."  The 
eaaential  element  of  piracy  is  that  the  maatet  u 
violently  dispossessed  of  the  ship,  and  tbst  af  t«rwafda 
the  ship  itself  or  any  of  the  goods  were  carried  away 
with  f  elinioua  intent  In  the  present  case  I  should  not 
call  the  action  of  the  Euasians  piracy  in  the  strict  sense, 
because  there  might  not  have  been  any  feloni'jus  intents 
It  is  very  probable  that  the  ship  waa  taken  because 
otherwise  she  might  have  carrie  i  information  to  the 
Japaneea,  and  therefore  the  felonious  intent  was 
probably  absent.  It  is  the  reason  why  I  should  not 
call  it  piracy,  but  all  the  other  incidenii  were  iir'sent. 
The  master  was  violently  dispossessed,  and  there  was 
no  occasion,  in  order  to  constitute  piracy,  to  dastroy 
the  ship.  My  recollection  of  readujp  about  pirat^a  is 
that  they  were  much  too  wise  to  siek  a  ship  when 
they  had  taken  her.  They  sank  the  crew  and  then 
psinted  the  ahip  a  different  colour  and  used  hw  tot 
their  own  puriMjsee.  In  such  a  case  the  ownet  lost 
the  ship  just  aa  much  as  it  ahe  were  destroyed.  In 
the  present  case  there  waa  every  eleme»t  makdng  this 
a  loss,  the  ship  having  bsen  seized  and  nev«t  giTai 
bask.  If  she  had  been  arrested  and  held  io  tomt 
way  in  suspense  and  afterwards  given  back  into  the 
owners'  poi session,  I  should  not  go  the  length  of 
saying  that  that  would  constitute  a  1  )aj.  But,  ••ring 
that  she  was  arrested  unlawfully  by  force  and  thit 
she  never  got  back  to  the  i)OSBessioo  of  her  owners,  I 
tbiok  that  it  waa  a  loss  within  the  Act  of  Parliament 
quite  irrespective  of  whether  she  afterwards  floated 
or  whether  she  was  destroyed. 

Lord  AlverstoxB.  L.C.J. — After  hearing  the  jndsf. 
ment  of  my  brother  Darling  I  think  I  ought  _  to  »dd 
that  in  my  opinion,  hsving  regard  to  the  righta  of 
belligerents  as  defined  by  international  law,  I  donnt 
agree  that  this  c-ise  can  at  all  he  compared  to  a  esse 
of  piracy  or  that  the  same  considerationB  apply  as 
would  apply  if  it  were  a  case  of  piracy. 

Ridley,  J. — I  desire  to  aay  that  my  opinioi  on  the 
question  of  piracy  ia  the  aame  a*  that  expressed  by 
the  Lord  Chief  Justice- 
Solicitors  for  the  appellants,  BMerdl  ife  Roche, 
Holicitora  for  the  respondents,  CAi'iwi  4-  tJo. 


May  3. 


From  C.  A. ) 
(England).   ( 

Levih  Ain>  Ote£bs  v.  E»0.  (a.) 

total  government— Redfir't  rate*  —MHropoli* — SouM  - 
12  Car.  2.  c.  37—31  Oeo.  3,  e.  160. 

By  the  51  Qco,  3.  «.  150,  the  houiet  of  the  pca-tBh  cf 
St,  Paul's,  Covtnt  Garden,  tuert  charged  with  a  ctrtaim 
rate, 

Hdd,  that  a  hojot  xekkh  by  inttrnal  alt«ralion»  nod 
been  made  titto  a  tVtirthouit,  and  toot  atitl  capahU  o/ 
reconvernon  into  an  ordinary  dtneHing-hoiue,  thoufk  im< 
ciduallff  uifd  at  tuch  at  the  pretent  iimt,  wwi  UaiU  to  he 
charged  under  the  above  Ait, 

Decition  of  the  Court  of  Appeal,  53  W.  R.  406, 
[I90o]  I  K.  B,  669,  rewrseii. 

Dicta  in  Surman  v.  Barley,  H  M.  ±  W.  181,  net 
approved. 


{a.)  Reported  by  0.  H.  QaArros,  Esq., 
ab-Law. 
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Appeal  from  an  order  of  the  Court  of  Appeal 
(Tangban  Willianu,  Bomer,  and  Stirliag,  LJJ.) 
affirming  the  Divisional  Court. 

The  amon  was  broaght  by  the  appellants  to  reooTer 
the  amount  of  one  qiu^ter  and  certain  arrears  of  the 
rector's  rate  whereby  the  respondent  was  rated  as 
bccnpier  of  certain  premises  in  the  parish  of  St.  Paul, 
Covent  (harden,  in  porsaauce  of  the  provisions  of  12 
Car.  2,  c.  37,  and  of  51  Qeo.  3,  c.  ISO. 

The  oounf^  court  judge  found  the  following  facts : 
That  the  three  houses  were  in  the  occupation  of  the 
Respondent ;  that  they  communicated  by  means  of  a 
door  or  doors — 11,  York-street  communicating  with 
28,  Wellington-street,  and  28,  Welliog^n-street  with 
30,  Wellington-street ;  that  the  houses  were  occupied 
Its  counting-houses  and  warehouses;  that  the  fire- 
places were  taken  out  when  the  alterations  were  made 
by  the  respondent  to  make  them  suitable  for  the 
purposes  of  his  business ;  that  there  was  a  gas  Bto>e 
at  No.  28,  Wellington-street  for  the  warmth  of  the 
clerks ;  that  there  was  a  fireplace  left  in  No.  30 ;  and 
tbat  there  were  rooms  the  size  of  living-rooms,  but  no 
rooms  fitted  up  or  furnished  as  bedrooms ;  that  the 
premises  were  not,  in  their  then  condition,  capable 
of  being  occupied  as  dweUing-houses.  It  was  not 
disputed  that  the  premises  had  originally  formed  a 
single  mansion,  and  had  been  divided  into  the  premises 
above  described.  It  was  admitted  that  the  resjMn- 
dent  employed  salesmen  and  assistants  in  this  business, 
and  that  in  the  church  of  St.  Paul  a  midday  religious 
service  was  held  daring  a  considerable  part  of  the 
year  for  the  benefit  of  shop  assistants  and  others 
worfciog  in  the  neighbourhood,  and  that  the 
renmndents'  premises  were  within  the  parish. 

By  section  3  of  12  Car.  2,  "the  yeauy  sum  of  two 
hundred  and  fifty  pounds  shall  from  thenceforth  be 
charged  upon  the  houses  of  the  inhabitants  of  the 
said  parish  of  St.  Paul's,  Covent  Qarden  (except  the 
house  commonly  called  Bedford  House  with  the 
appurtenances)."  By  section  2  of  51  G^.  3,  c.  150, 
a  sum  of  £520  "  is  hereby  charged  upon  all  houses 
within  the  said  parish  of  Saint  Paul,  Covent  Garden." 
°  The  Court  of  Appeal  held  itself  bound  by  certtin 
dicta  of  the  court  m  Surman  v.  Darley,  14  M.  &  W. 
181. 

Maemonan,  K.O.,  and  ClarTte  Hall  [F.  Barrington 
Ward  with  them),  for  the  appellants. 

John  Sanderton  and  Walter  Frampton,  lot  the 
respondent. 

Lord  LoBEBinur,  L.C. — ^The  point  arinng  on  this 
appeal  is  quite  a  short  point.  It  is  whether  the 
occupier  of  a  building  which  oonsitts  of  II,  York- 
street,  and  28  and  30,  Wellington-street,  in  the  parish 
of  St.  Paul,  Covent  Garden,  is  liable  to  a  rector^  rate 
made  under  an  Act  of  51  Geo.  3,  c.  150,  following 
upon  an  Act  of  12  Car.  2,  Under  the  first-named 
Act  the  rate  is  to  be  boroe  and  paid  by  the  occupiers 
of  all  houses  within  that  parish.  If  these  premises 
are  a  house  or  houses  within  the  meaning  of  this 
Act,  then  the  app-llants  must  succeed.  Other wiie 
they  must  fail.  The  Court  of  Appeal  (and  I  am  sure 
the  Divisional  Court  also)  considered  themselves 
bound  by  certain  dicta  in  Surman  v.  Darley,  from 
which  they  did  not  feel  at  liberty  to  dissent.  This 
WAS  evidently  the  governing  oonsid-ration  which 
faifluenced  their  judgment.  Your  lordships  are 
not  SO  bound.  The  premises  in  question,  of 
which  we  have  a  photograph,  certainly  bears  the 
ektemal  aspect  of  a  house,  and  except  in  a  court 
of  law  one  Obtild  hardly  describe  them  as  anything 
elm.  ^er  consist  of  buildings  wh*ch  communicate 
with  aaot&etr  by  doors,  *nd  Ue  used  as  coimting- 
bi>QS««  lai  mtfdiot)se$.    AQ  t&e  fireplaces  are  taken 


out  except  one.  There  are  no  rooms  fitted  up  or 
fnmishtd  as  bedrooms,  nor  does  any  one  sleep  on  the 
premises.  In  fact,  these  are  former  dwelling-houses 
which  have  been  adapted  for  their'  present  use  by 
internal  changes.  The  learned  judge  of  the  county 
court  has  described  these  changes.  And  from  what 
he  and  the  witnesses  say,  it  seems  clear  that  slight 
internal  alterations,  of  which  the  principal  would  be 
restoring  the  fireplaces,  could  make  them  quite 
capable  of  being  occupied  as  a  dwelling-house  again. 
In  their  present  condition,  without  those  slight  altera- 
tions, they  could  not  be  so  used,  at  all  events  not  in 
the  ordinary  way.  The  Act  does  not  give  any  defini- 
tion of  what  is  meant  by  the  word  "house,"  but 
imports  that  it  shall  be  a  place  of  residence.  If  a 
building  is  dwelt  in — I  do  not  mean  the  mere  presence 
of  a  caretaker — ^no  point  can  arise.  If  it  be  not  so 
used,  tben,  in  my  opinion,  the  structure  and  character 
of  tbe  building  as  a  whole  should  be  regarded  in 
order  to  see  whether  it  is  fit  or  oau  readily  be  fitted 
for  such  use  by  any  dass  or  condition  of  persons  in 
the  ordinary  way  of  living.  Applying  that  test,  I 
think  this  building  falls  within  the  Act  of  Parliament, 
and  that  therefore  the  appellants  must  succeed. 

Lord  Jambs  of  Hbkbfobd. — ^I  concur  in  the 
judgment  which  has  been  given  by  the  Lord  Chan- 
cellor. The  judgment  siven  in  the  case  of  Surman 
V.  Darley  can  in  no  way  be  affected  by  the  judgment 
which  has  been  delivered  by  my  noble  friend.  The 
word  "dwelling-house"  in  Surman  v.  Darley  was 
used  probably  only  by  way  of  contrast  with  the. 
Opera  House,  Covent  Garden,  or  the  Play  House, 
Dmry-lane.  Bat  still  we  are  in  this  position,  that 
no  definition  is  given  in  the  obit«r  dicta  in  that  case  of 
what  is  meant  by  "  dwelling." 

In  the  statute  itself  the  word  "  dwelling  "  is  not  to 
be  found.  We  have  therefore  to  see  whether  this 
edifice  which  has  been  rated  is  a  house,  and  whether 
there  is  an  occupier.  If  those  two  things  are  found 
to  exist  as  a  fact,  then  I  assume  that  it  will  be 
agreed  that  tbe  ratability  attaches  under  the 
statute.  I  must  say  that  it  seems  to  me,  as  a  matter 
of  common  senie,  looking  at  this  buildine  as  con- 
structed and  as  shewn  in  the  photograph,  that  it  is  a 
house.  A  man  can  carry  on  a  business  in  a  house  as 
well  as  in  a  warehouse  or  an  ofi^,  but  if  there 
remains  a  structure  whioh  can  be  applied  for  the 
purposes  to  which  a  house  is  usually  applied,  I  think 
the  words  of  section  2  of  the  Act  01  Geo.  3  are 
satisfied. 

Lord  Bobketsok:  I  agree  in  the  judgment  pro- 
posed. I  may  add  that  the  conclusion  arrived  at 
derives  substantial  support  from  the  occurrence  in 
section  8  of  the  Act  of  Charles  of  the  word  "  dwell- 
ing-house,"  for  this  shews  that  when  the  narrower 
conception  was  present  to  the  minds  of  the  L<>gisla- 
tnre  and  was  intended,  it  received  distinct  expression 
not  by  the  word  "  house  "  but  "  dwelliog-honse." 

Lord  ATEnrsoir :  I  concur.  I  think  the  question 
turns  upon  the  meaning  of  the  word  "house"  in 
these  two  statutes.  I  think  they  must  mean 
"  dwelling-honse."  By  a  dwelling-house  I  under- 
stand a  house  in  which  people  actually  live,  or  whioh 
is  physicslly  capable  of  oeinK  used  for  human  habita- 
tion and  may  be  devoted  to  Uiat  purpose. 

It  was  said  in  argument  that  people  were  actually 
inhabiting  the  upper  portion  of  tiie  house,  the  whole 
structure  of  whicm  could  be  treated  as  a  dwelling- 
house,  notwithstanding  the  alterations  made  on  the 
ground  floor.  I  think  the  trivial  alterations  made  in 
tiie  npper  portion  of  the  honse  do  not  change  its 
character ;  on  the  contrary,  it  could  be  easily  restored 
to  its  former  state,  and  when  so  restored  would  be  Qt 
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for  humwa  habitation.      I   therefore  thiol:   that    it 
comes  within  the  statutes. 

A}>peal  altotoed. 

Solicitors  for  the  sppeUants,  liartktt  c6  Largf. 

SoUcitora  for  the  respondent,  Ilitmj  Wilton  ib  Co. 


tCoud  of  Svpral. 


f.  P.) ) 


June  25. 


From  K.  B.  Dst. 

(CoUios,    MR.,    Co2»us-H«i 
L,  J„  and  Sir  Gorell  Barneii 
Thomas  f.  Bradeuey,  Aonew,  &  Co.  (Liiiitkd).  (a.) 

De/amtiiion—  Ltbei — Fair  comment— Privilege^Sfal tee 
— Extrintic  evidence. 
In  an  action  of  tibtl  a  pita  that  the  tmrdt  are  fair 
enmmmt  on  a  matltr  of  publit:  intere»l  may.  like  a  pjtu 
thai  the  uioTiii  icere  puhliihed  on  a  privileged  occation, 
he  Ttbiitled  by  proof  of  mah'ce,  and  the  plaintiff  mai) 
prooe  iMch  malice  by  exlriinive  evidence. 

Campht^ll  y.  Spotlis  oroide,  11  W,  S.  369.  a  i!  ifc  S. 
769,  am/MerivAle  v.  Ciirson,  36  (F.  B.  231,  20  y.  B.  D. 
215,  discusted. 

Application  by  the  defandants  tot  a  newr  trial  or 
judgment  io  an  Mction  tried  before  Darling,  J.,  aud  a 
jury. 

The  action  was  for  libtl.  The  v  lain  tiff,  Fredericlt 
Moy  Thomai,  was  a  journalist  and  ciitio,  and  the 
auihor  of  a  book  entitled  "  Fifty  Years  of  Fleet  Street ; 
being  the  Life  und  ReooUei-tioiis  of  Sir  John  R. 
Eobinson."  The  defendants  «  ere  Messrs.  Bradbury, 
Agnew,  &  Co.,  the  publishers  and  proprietora  of 
I'imch,  and  Henry  William  Lucy,  who  wai  a  con- 
trihtttor  to  Punch  under  the  name  of  "  Toby,  M.P." 

The  plaintiff  had  been  at  one  time  the  private 
secretary  of  Sir  John  Eobinson,  who  was  the  editor 
and  manager  of  the  Dailj/  Nea?i.  The  defendant 
Lucy  was  for  many  years  connected  with  the  Daily 
Kewa,  and  was  well  acquainted  with  Sir  John 
Bobinson  and  the  plaintiff. 

The  alleged  libel,  which  wm  written  by  the 
defendant  Lucy,  and  published  in  Pane  A  of  the 
23rd  of  November,  1904,  was  as  follows:  "  AEangled 
BemainB.  Extract  from  the  Becess  Diary  of  Toby, 
M.P,  Been  reading  '  Fifty  Years  of  Fleet  Street,' 
just  issued  by  Macmillan.  Purports  to  be  the  'lite 
»nd  Becolleotions  of  Sir  John  Bobinson,'  the  man 
who  made,  and  for  a  quarter  of  a  century  maintained 
at  a  high  level,  the  DtiHy  News.  The  story  is  written 
by  2klr.  P.  M.  Thomas,  who  has  added  a  new  terror  to 
death.  There  are  biographies  of  sorts  ranging  ia 
value  with  the  personality  of  the  subject  and  the 
skill  of  the  compiler.  The  former  occasionally  suffers 
from  the  incapacity  of  the  latter.  But  at  least  his 
iadividuality  is  sorupulously  observed.  Like  Don 
Josv,  what  he  has  >aid  he  has  said,  his  observation  a 
and  written  memoranda  not  being  mixed  up  with 
what  his  biographer  thinks  he  himnelf  thought, 
nttereii  and  recorded.  Mr.  Thomas  goes  about  tbe 
biournphcr's  business  in  fresh  fashion,  complacently 
announced  by  way  nf  i'ltroduotion  to  the  volume. 
'  I  have  not  thought  it  nooessary  or  desirabte,'  he 
writ<>8,  '  to  t'  dicate  in  alt  cases  what  is  his  (Sir  John 
£'>^'iD8on*t)  and  wbatis  my  own.  If  there  is  aaythiug 
amusing  or  entertaining  in  these  pages,  I  am  quite 
content  that  my  dear  old  chief  should  have  the  credit 
of  it.    The  d Illness  I  take  upon  myself.'      Here  be 

(o-J  Beported  by  F.  G.  £9cKSB,  Esq.,  Barrister- 
at-Law. 


generosity  1     Here  magnanimity !     It  is  tnie  th«t  in 
tbe  performance  of  his  task  Mr.  Thomas  occasionally 
falls  from  t'hia  high  estate.     More  than  once  he  airily 
aJludoB  to  '  our  diary  '  and  '  our  notes,'  as  if  he  had 
prepared    them    in     coUaboration    with    his    chief. 
Possibly  conscious  for  a  moment  of  this  indisoretios. 
and  reverting  to  more  generou.s  mood,  he,  approaching 
a  particular  narrative,  introduces  it  with  the  remark. 
'  tbe  incident  may  be   given   iu   th«    diaritt's   own 
words.'    The  procedure  is  perhaps  not  unusu*!  with 
earlier  biographers.     With  Mr.  Thomas  the  lapse  is 
rate.     When  he  does  let  the  hapless  subject  speak  for 
himself,  he  is  relegated  to  small  type.     For  the  rest, 
it  is  Mr.  Thomas  who  Irquitur,  retelling  poor  Robin* 
son's  cherished    stories    as  if    tbey   were   his    own, 
sometimes  with  heavy  hand  brushing  off  the  bloom. 
Even  in  these  depressing  circumstances  there  is  no 
mistaking  Robinson's  ily  humour,  his  gift  of  graphic 
characterization.     The  worst  of  it  is  that,  huppening 
in  the  very  same  page  upon  some  banal  remark,  soma 
pom  potts  platitude,  the  alarmed  reader,  reoognixiog 
Mr.  Thomas,  hastily  turns  over  hJf-a-doeen  pa^M. 
and  possibly  misses  a  handful  of  the  gcrnnine  ore. 
These  are  h»rd  lines,  unjust  to  Bobinsm.  nnfair  to 
tbe  public.     It  is  plain  to  see,  from  the  few  unmuti- 
lated  extracts    from    Robinson's  manuscript   which 
illuminate  the  book,  that  tbe  materials  at  hand  for  a 
delightful   biography  were  abundant.      For    nearly 
forty  years  the  manager  of  the  Daily  Neii>»  lived  m. 
the  v»ry  heart  of  thiuf^.     He  was  Ijehind  most  aoenea 
of  public  life,  was  more  or  less  intimately  acqoMnted 
with  th-i  principal  personages  flouring  in   it      His 
sympathies  were  boiinti fully  wide,   his  obsnTation 
alert,  his  sense  of  humour  keen.     He  loved  his  news- 
paper work   with  almost  passiooate  affe.:tion.     For 
him  fifty  years  of  Fleet-street  were  worth  a  cycle  of 
Cathay.    That  he  habitually  made  notes  of  what  he 
saw    and    heard  with    tfte  view  to   publication    in 
bingraphical    form     is    undoubted.      Mr.     Thomas, 
impregnable  in  the  chain  armour  of  complaoeocy, 
positively  admits  it.     '  Robinson,'  he  says,  '  did  le«v* 
some  diaries ' — '  our  diaries  ' — '  more  or  le«f   fra^ 
mentary,   and   a  number    of    thick,    doeely- written 
volumes  of  jottings  in  his  own  handwriting,  descrip- 
tive of  events  of  which  he  had  been  an  eye-witneas 
and    people    he    had    seen   and    known.'     Whore  ii 
this    treasure    trove  ?        Presumably    portions    the 
biographer  was   good  enough  to  regani   as   worth 
adapting   are   filtered   through  the  wordy   pages   of 
larger  type.    Happily   the  material  is  so  good,  its 
criginal  literary  form  so  excellent,  that   even  this 
unparalleled  atrocity  cannot  quite  spoil   the  book. 
We  who  knew  Robinson  on  his  throne  in  Boaverie- 
street  and  at  the  well-known  table  in  the  dining- 
room  of  the  Reform  Club,  rich  in  recollections  of 
William  Black,  Payn,  and  Sala ;  who  watched  bitn 
enjoying  himself  like  a  boy  at  theatre  first  nights ; 
who  recognised  his   rare  capacity  as  a  newspaper 
man  ;  who  know  the  kind  heart  hidden  behind  a 
studiously  cultured  severity  ot  manner  in  boiiiieei 
relations — we,  perhaps  jeslonsly,  cherish  his  memory, 
and  regret  the  surprising    chance    that    has  made 
possible  this  slight  upou  it." 

The  defence  was  that  the  words  complained  of 
were  incapable  of  a  defamatory  meaning,  and  fiiTth«r, 
that  they  were  published  as  a  criticism  and  fair 
comment  upon  thn  plaintiff's  book,  and  were  a  fair 
»nd  Ixmii  Jide  criticism  and  comment  upon  the  book, 
which  was  a  matter  of  public  interest. 

Thecasefortheplaintiffat  the  trial  wasthat  the  article 
bore  on  the  face  of  it  evidence  of  malice,  and  reliance 
was  also  laid  on  extrinsic  evidence  of  malice — vis. 
proof  of  unfriendly  relations  between  plaintiff  and 
the  defendant  Lucy  before  the  publication  of  the 
I  Ubel,  oertun  observations  made  by  the  defendaat 
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liiioy  in  the  witnMS-box,  and  the  adoption,  of  the 
onosiMl  ooane  of  davoting  the  whole  of  an  artiole  in 
Punch  to  the  renew  of  a  book. 

The  j  ary  returned  a  verdiot  for  the  plaintiff  for  £300 
damages,  and  judgment  was  entered  aooordingly. 

SenUton,  K.O.  (J.  B.  Atkin  with  Mm),  for  the 
defendants,  in  sninsort  of  the  application  for  a  new 
trial  or  judgment — ^The  defendants  are  entitled  to 
have  judgment  for  them  on  authority  of  MeQuire  y. 
Wutern  Morning  Newt  Co.,  61  W.  B.  689,  [1903]  2 
K.  B.  100.  No  reasonable  jury  could  say  that  this 
article  was  not  an  honest  oritioism  on  the  merits  of  a 
book  and  the  merits  of  the  writer  as  an  author. 
Critioism  on  a  book  is  not  actionable  unless  the  critic 
either  makes  a  misstatement  of  fact,  or  Koing  beyond 
the  limits  of  critioism  attacks  tbe  personal  character  of 
the  author,  or  uses  the  occasion  of  oritioism  as  a  cloak 
for  mere  invective :  McQuire  ▼.  Wettem  Morning  Newt 
Co.  :  and  MerivaU  v.  Oarton,  36  W,  K.  231 ;  20  a  B.  D. 
276.     la  TogtH  v,  CycU  Trade  Puhlithing  Co.,  [1904] 

2  K.  B.  292,  Vaughan  Williams,  LJ.,  said,  "  Bven  in 
thft  oase  of  a  critioism  of  a  lit<>rary  production,  if  the 
writor  {^oes  on  to  make  suggfstiions  and  reflections 
disparaging  the  character  of  the  author,  even  as  an 
antbor,  he  cannot  rely  upon  the  defence  of  fair  com- 
ment." That  goes  too  far.  It  is  almost  impossible 
in 'criticizing  a  book  not  to  criticize  the  author  as  an 
author.  To  say  that  a  man  has  written  a  bad  book  is 
to  say  that,  so  far  as  that  book  is  concerned,  he  is  a 
bad  writer.  Where  the  defence  to  an  action  of  Ubel 
is  ooncemed,  he  is  a  bad  writer.  Where  the  defence 
to  an  action  of  libel  is  fair  comment,  the  motive  of  the 
defendant  in  publishing  the  words  complained  of  is 
immaterial  and  the  question  of  malice  does  not  arise. 
The  law  as  to  feir  comment  is  not  a  branch  of  the  law 
ofprivil<«e:  OampbtU  y.  Spottiitaoode,  11  W.  B.  669, 

3  B.  &  oT  769,  from  Orompton  and  Blackburn,  JJ. 
This  view  was  afBrmed  by  the  Court  of  Appeal  in 
MtrtvaU  ▼.  Carton,  notwithstanding  the  contrary 
oinnion  of  'VTOles,  J.,  in  Henivood  y.  Barriton.  20 
W.  E.  1000,  L.  B.  7  0.  P.  606. 

Diektu,  K.O.,  and  E.  F.  Spenee,  for  the  plaintiff.— 
The  case  was  for  the  jury.  In  McQuire  v.  Wettem 
Morning  Newt  Co.,  Collins,  M.B.,  stod:  "No  doubt 
in  moat  oases  of  this  class  there  are  expressions  in  the 
impugned  document  capable  of  being  interpreted  as 
faUine  outside  the  limit  of  honest  oritioism,  and 
therefore  it  is  proper  to  leave  the  question  to  the  jury, 
and  in  all  oases' where  there  may  be  a  doubt  it  may 
be  oonvenimt  to  take  the  opinion  of  a  jury."  This 
'  article,  besides  containing  untme  statements,  as — e,g. 
that  tiie  plaiotiff  passed  off  Sir  J  hn  Bobinson's  work 
as  bis  own,  and  that  the  plaintiff  had  abundant 
materials  for. a  Uogmphy  at  hand,  attacked  the 
plaintiff  as.  an  author  generally.  It  is  not  penniasifale 
to  attack  an  author  even  as  an  author,  if  the  attack 
goes  outside  the  paiticolar  book  in  question.  This 
article  conveys  the  inq>ression  that  the  plaintiff  was 
such  Ml  inoompetwit  author  that  he  ought  not  to  have 
been  seleotfti  to  write  the  book  at  all.  The  law  as  to 
fair  comment  is  part  of  tiie  law  of  privilege,  and  the 
question  of  malice  is  material :  Senwood  ▼.  Harriton, 
and  TTofon  ▼.  Walter,  17  W.  E.  169,  L.  B.  4  Q.  B.  73. 

Cur.  adv.  vuU. 

June  26th. — Coixnrs,  MB.,  read  the  following 
judgment :  This  is  an  appeal  by  the  defendants  from 
the  verdict  and  jn^ment  for  the  {Jaintiff  in  an  action 
of  libel  tried  befora  Darling,  J.,  and  a  special  junr 
baaed  on  a  critique  of  a  book  written  by  the  plaintiff 
The  critique  was  written  by  the  defendant  Lucy,  and 
appeared  in  i^nc^  of  wlwui  the  first  defendants  are 
the  pnUishjars.  The  defence  was  fair  comment.  The 
le^QOfdjnqge  refnsed  to  wit^dr^w  tbe.oaae  from  the 


Jury,  who  fQu^id  for  the  plaintiff,  with  £300  damsges. 
The  defendants  do  not  compltin  of  misdirection  oUier 
than  that  involved  in  holding  that  there  was  any 
evidence  fit  for  the  consideration  of  a  jury.  They 
ask  for  judgment  on  the  ground  that  there  was 
nothing  m  the  article  whiw  any  reasonable  jury 
CiUld  mid  to  fall  outside  the  limits  of  fair  comment,  or 
in  the  alternative  they  ask  for  a  new  trial  on  thegronnd 
that  the  verdict  was  against  the  weight  of  evidence. 
They  pressed  us  strongly  with  the  case  of  McQaire  v. 
Wettem  Morning  Newt  Co.,  a  decision  of  tliis  court  in 
an  action  for  libel  in  respect  of  an  article  criticising 
adversely  a  play  of  which  the  plaintiff  was  the  author, 
where  the  court  set  aside  a  verdict  and  juigm-nt  for 
the  plaintiff  on  the  ground  that  there  was  no  evidence 
on  which  a  rational  verdict  for  the  plaintiff  could 
be  founded.  There  were,  however,  two  distinctions 
between  that  oasa  and  the  present.  There  was 
admittedly  in  that  case  no  evidence  of  actual  malioe 
unless  it  could  be  inferred  from  the  terms  of  the 
article  itself,  and  there  was  some  reason  for  supposing 
that  the  direction  was  misleading..  In  the  present 
case  the  plaintiff's  counsel  strenuously  contend«d  that 
there  was  extrinsio  evidence  of  malioe  in  the  proved 
relations  of  the  parties  before  the  action  ;  the  special 
manner  in  which  tbe  particular  article  appeared  in 
Punch ;  and  in  the  expressions  which  fell  from  the 
defendant  Lucy,  coupled  with  his  d«meanonr  in  the 
witness-box,  and  they  relied  also  on  the  terms  of  an 
apology  subsequently  printed  as  fortifying  their 
contention.  They  urged  besides  that  the  language 
of  the  article  itself  raised  a  question  for  the  jury  as 
to  its  meaning,  and  that  upon  their  view  of  its 
meaning  would  depend  the  question  whether  it 
exoeedM  the  bounds  of  fair  comment  or  not.  The 
question,  therefore,  for  our  decision  is  whether  there 
was  any  evidence  upon  which  a  rational  verdict 
for  the  plaintiff  conld  be  founded.  If  so,  the  learned 
judge  was  bound  to  leave  it  to  the  jury.  I  have 
alr^dy  said  that  extrinsio  evidence  of  nudice,  which 
I  have  attempted  to  summarize,  was  allowed  to  go 
to  tiie  jury.  The  defendants  contended  that  this 
evidence  amounted  to  nothing,  and  that  no  reason* 
able  jury  could  act  upon  it,  but  they  also  raised  a 
coot^tion  which  alone,  as  it  seems  to  me,  g^ves  any 
importance  to  this  case.  Their  point  was  that  if  the 
artiole  itself,  apart  from  the  cxtriuaic  evidence,  did 
not  raise  a  case  for  the  jury  that  the  bounds  of  hit 
comment  had  been  overstepped,  proof  of  actual  malioe 
on  the  part  of  the  writer  could  not  affect  the  question 
or  disturb  his  immunity.  This  is  a  formidable  con- 
tention. It  involves  the  assertion  that  fair  comment 
is  absolute,  not  relative,  and  must  be  measured  by  an 
abstract  standard ;  that  it  is  a  thing  quite  apart  from 
the  opinions  aud  motives  of  its  author  and  his  personal 
relations  towards  the  writer  of  the  thing  criticized. 
It  involves  the  position  also  that  an  action  based  on 
a  critioism  is  wholly  outs'de  the  ordinary  law  of  libd, 
of  which  malioe,  express  or  implied,  has  always  been 
considered  to  be  the  gist.  The  ba«ii  of  this  c<»i- 
tention,  such  as  it  is,  appears  to  be  a  misconception 
of  the  effect  of  the  gloss,  if  I  may  so  phraae  it, 
first  pnt  upon  tbe  law  of  libel  in  relation  to  fab 
comment  in  the  dicta  of  Crompton  and  Blackburn, 
SJ.,  in  Camphell  v.  SpotUtwoode,  deddel  in  1863, 
and  Bubaequentiy  approved  in  Merivale  v.  Carton, 
decided  in  1887.  I  have  already  had  oocation  W 
^t-Tumiiiii  the  effect  of  these  views  upon  the  law  of 
libel  in  McQuire  v.  Wettem  Morning  Newt  Go.  In  my 
opinion  the  substance  of  the  matter  remains  unchanged 
and  malice  remains  exactiy  where  it  did.  The  dicta 
ne  doubt  assert  the  etymological  inexactitude  of  the 
wprd  privilege  as  connoting  a  right  common  to  the 
public  at  large,  and  the  limits  of  the  risht  itsdf  ait 
pointed  out  which,  whether  it  be  oallea  privilege  or 
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hf  ftiiy  other  name,  doea  not  extend  to  cover  mii- 
itatemcuta  of  fact  howevei'  hoita  jvle;  but  they  in 
no  degree  aSect  the  standaTd  by  which  the  iaxra-  m 
of  tba  comment  is  to  be  judged  or  relieve  the 
oommentator  from  liability,  if  the  sommeDt  be 
malicioui,  if  indeed  it  oan  then  be  descrihid  as 
oonimt-nt  at  all.  The  right,  though  ih&red  by  the 
public,  is  the  ri^ht  of  every  individval  who  asserts  it, 
»nd  IB,  ifua  bim,  sa  individaal  right  whatever  name  it 
be  called  bj,  and  nomroent  by  him  which  is  coloured 
by  maUce  cauiiut  froui  his  standpoint  be  deemed  fair. 
He  and  he  only  is  the  person  in  whose  motives  the 
plaintiff  in  the  libel  action  is  concerned,  and  it  he,  the 
person  su  d,  is  proved  to  have  allowed  his  view  to  be 
distorted  by  malice,  it  is  quite  immaterial  that  some- 
body else  might  without  mahire  have  written  an 
equally  damnatory  criticia  a.  The  defendant,  and  not 
that  other  jwrson.  is  the  party  sued.  TUi  aeemi 
to  me  quite  clear  io  point  of  principle ;  but,  as  already 
pointed  out  in  McQuirr  v,  irealern  Murning  Nam  Co., 
the  law  oontiuued  to  be  sdministeiTvd  af tat  C'ampMl 
V.  SpntiieteMih  juat  as  it  always  had  been  before, 
down  to  and  sines  Mfrivah  v,  Cisnon.  That  case 
decided  nothing  inconsistent  with  the  law  of  libel  at 
ttiiis  adutiiiisttrrd  though  t'acb  of  the  leamei  }udg»>a 
expressed  an  opinion  in  favour  of  the  view  taken  in 
the  dictn  I  have  referred  to  of  Cronipton  and  Black - 
burii,  JJ  ,  in  preference  to  that  of  Willts,  J.,  in 
IJenwood  v.  ffamion.  But,  aa  already  pointed  out,  in 
MeQaire  y.  Weitem  Momivg  Nfwt  Ca.  the  diifarenoe 
b-tween  the  two  views  is,  in  the  language  of  Bo  wen, 
L.J,,  in  Meriv'iltv.  Carton,  a  difiference  iu  the  "  meta- 
physical expoution"  of  tbo  right  and  "ia  rather 
aoadeuiical  than  practical."  I  tliink  the  head  note  in 
tbe  case  ia  to  lome  fxtcnt  the  cause  of  what  seems  to 
lue  an  erixineous  impression  as  to  the  effrct  of  the 
decision.  The  words  of  that  note  seem  to  suggest  a 
difference  of  right,  under  the  general  law  of  Ubel,  in 
respect  cf  oommuuications  made  on  a  privUcged 
occasion  and  communicatiotis  made  in  the  shape  of 
criticism  on  a  matter  of  public  interest.  In  cases  of 
jjrivilegp,  properly  so  called,  nothing  that  falls  outaide 
the  piivils'ge  is  protected  by  it,  and  if  defamatory  must 
be  otherwise  JMtifled,  The  occasion  being  privllpged, 
the  extent  of  the  privilege  may  vary  acoordiug  t.j  the 
nature  of  the  case  and  thi>  limits  of  the  right  or  duty 
which  is  the  basis  of  tbe  privilege.  But  this  is  pre- 
cisely the  position  in  the  case  where  the  right  exer- 
cised is  one  shared  by  the  rest  of  tbe  public  and  not 
one  limited  to  an  individual  or  a  class.  The  extent  of 
tbe  ri^ht  has  to  be  aiCfrtained,  and  in  respect  of  »uy 
cummunicfttion  wMuh  falls  within  it,  the  immanity,  if 
it  be  not  absolute,  can  be  displaced  only  by  proof  of 
malice.  In  the  cose  of  comment  on  literary  works 
the  occasion  ia  created  by  the  publication,  and  a  right 
then  arises  to  critiiize  honestly,  however  adversely. 
No  such  occasion  would  arise  in  respect  of  a  private 
nnpubliihed  letter.  If  a  writer  were  to  get  hold  of  a 
private  lett*r  of  a  well-known  author  and  publish  a 
damnatory  article  on  the  author's  lit*rary  style  and 
taate,  as  evidenced  by  the  letter,  it  seems  to  me  that 
he  would  have  no  immunity  from  the  ordinary  law  in 
respect  of  defamatory  writings.  The  only  difference, 
tben,  in  the  legal  incidents  of  ordinary  privilege, 
limited  to  individaals  on  the  one  hand  and  the 
right  in  the  public  to  oritidze  on  tho  other,  would 
seeffi  to  be  that  tbe  one  might,  with  somewhat 
?ess  latitude  than  the  other,  though  not,  perhaps, 
with  perfect  accuracy,  be  described  as  "  privilege." 
Now,  the  headnote  might  possibly  snggest,  at 
first  sight  at  all  events,  particularly  when  it 
adds,  "  Htnvwod  v.  Barriion  dissented  from,"  that 
not  merely  an  academical  difference  in  the  analysis 
of  rights  had  been  expressed,  but  that  there  was  a 
difference  of  substance  in  the  bearing  of  malice  in  the  ^ 


two  oases  in  respect  of  oommunioations  or  criticismi 
falling  primd  /acit  within  the  right  or  privilege.  The 
limits  of  the  right,  aa  I  have  already  pointed  out. 
may  bs,  and  are,  different,  but  the  law  with  respect 
to  commuoicatiotiB  that  j>rivi3  facie  fall  within  tbem 
is  the  same.  Proof  of  malire  may  t«ke  a  criticuBi 
primdfacif  fair  outaide  the  tight  of  fiiir  comment, 
just  as  it  tak^s  a  cooimunicationprfnuf /nfie  privileged 
outside  the  pririlege.  The  particular  allegatifia 
which  W89  unprotected  in  Mertvah  v.  Carrrin  w%s 
never  within  the  "right"  when  the  facta  wer« 
ascertained  by  the  jury  in  interpreting  the  pacM^ 
impugned.  Proof  of  bon^  fidt  belief  waa  tharafora 
irrelevant;  notbing  but  proof  of  the  truth  poold 
justify  the  allegation.  If  the  aoalyaii  be  strictly 
carried  out  it  will  be  found  that  the  two  ri((bta, 
whatever  name  they  are  called  by,  are  governed  by 
precisely  the  same  rules.  The  only  practical  differemoe 
is  that  in  an  action  based  on  a  criticism  of  a  pubUsh«d 
work  the  transaction  begioa  by  the  adnuiaioii,  on  the 
part  of  the  plain titf,  implied  from  the  avermont  by 
him  of  publication  of  the  work  (aitici«ed,  that  tb« 
oomment  came  into  existence  on  a  prottcted  occa- 
sion. He  ia  placed,  therefore,  in  precisely  the  tMtie 
pofiition  as  he  would  have  been  in  had  be  aaed  ia 
respect  of  a  defamatory  writing  pn'mJ  fat't  unpro- 
tected and  therefore  actionable,  but  had  gon«  on  to 
aver  facts  which  created  a  privilege  strictly  to  called. 
Beginning  thus  at  this  stage  in  the  trantactton,  ha 
would  V-ave  accepted  the  ohms  of  proving  malice  in 
fact.  If  hi  bad  veiled  the  fact  that  the  writing 
ori'ioized  had  become  matter  of  public  intereat  by 
pubUcation  it  would  have  been  primd  facie  libel  tons, 
and  tbe  defendant  would  have  had  to  plead  such  a 
publication  aa  would  let  in  the  right  to  comment  on  a 
matter  of  public  interest  in  order  to  bring  himself 
within  the  protection.  This  shows  that  acceptance 
of  the  dieia  under  discussion  does  not  in  the  (lighted 
degree  affect  the  place  of  malice  in  the  law  of  libel, 
and  that  it  is  only  by  leaving  out  one  step  in  the 
analysis  that  the  public  right,  as  distingnished  fmm 
the  privilege,  may  appear  to  carry  with  it  diff,  rent 
incidents.  There  is  not  even  any  decision  that  tba 
word  privilege,  as  tised  in  Ik'iwooJ  v.  ffarrigtm,  to 
which  Lord  Esher  wss  himself  a  party,  is  not  aa  good 
a  word  as  any  substitute  that  can  hi  suggest ikI  to 
express  tbe  right  by  which,  in  certain  circumatanoM, 
writings  defikmatory  of  another  person  may  be 
published  with  impunity,  because  tbe  proa uto pi  ion  uf 
malice  is  negatived.  For  the  reasons  I  have  grvm, 
the  differen'.'e  is  one  of  words  only  and  could  nut  b* 
a  matter  of  h  gal  decision.  I  have  thought  it  worth 
while  to  sift  this  contention  somewhat  elaborately.  •• 
it  is  apparently  based  upon  a  misconception  which 
seems  to  have  a  tendency  to  repeat  itself  as  to  th« 
effect  of  Mrrieale  y.  Carton  en  the  law  of  libeL 
But  the  contention  of  the  defendants  can  be  met  not 
by  reference  to  principle  only,  but  also  by  direct 
authority.  To  go  back  to  the  source  itself  of  tb« 
supposed  new  departure,  OampbeU  v.  Spc'tti*u>ood«fj 
Blackburn,  J.,  says,  at  p.  781  :  "Honest  belief  maM 
be  an  ingredient  to  be  taken  iuto  consideration  by  thifl 
jury  in  determining  whether  the  publication  ia  a  libaLfl 
that  is,  whether  it  exceeds  the  Umita  of  f a  r  aooi 
proper  comment."  In  MtrivaU  v.  Cartem  itself.  I<oi4 
Eaher,  M.B.,  at  p.  281,  deals  with  tbe  qnestioo.  H« 
rays:  "It  is  said  that  if  in  some  other  case  tba 
alleged  libel  would  not  be  beyond  the  limits  ol  fair 
crit'cism,  and  it  could  be  shown  that  the  defandaatd 
was  not  really  criticising  the  work,  but  wm  writiit|ii^ 
with  an  indirect  and  dishonest  intention  to  injure  tha 
plaintiffs,  still  the  motive  would  not  make  th« 
criticism  a  libel.  I  am  inclined  to  think  that  it 
would,  and  for  this  reason,  that  the  comment  would 
not  then  really  be  a  oritioimn  of  the  work.    T^e  voh) 
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of  the  writer  would  not  he  that  of  »  critio,  bat  he 
would  he  sotoated  by  an  intention   to    injnre    the 
author,"    Though  the  learned  judge  in  this  passage 
expr«wea  only  an  inclination  of  opinion,  the  reason 
given  seems  to  me  to  be  oonolnsire.     But,  in  a  very 
recent   case    in    this   court,   the    point   is     actually 
decided  :   Plymovth    Mutual    Co-operative    avd    In- 
dustrial   Socitty   T.    Tradert'  Puhlithiitg    Association, 
ants,   p.   319.   [1906]   1   E.  B.  403.      The  question 
there    was    whether    an    interrogatory    addressed 
to   the  state  of  mind  of  the  defendant,   who  had 
pleaded  fair  comment  in  an   action  of   libel,  was 
admisable.    The  court  decided  that  it  was,  following 
a  previous  decision  of  this  court  in  a  case  of  privilege 
•triotly  so  called.    YauKhan  Williams,  L.  J.,  referring 
to  JSllioU  V.  Oarrett,  50  "W.  E.  804,  [1902]  1  K.  B.  870, 
BKya :  "  It  seems  to  me  that  that  case  shows  that  an 
interrogating  of  this  kind  is  just  as  relevant  and 
admissible  in  a  case  where  the  defence  is  fair  comment 
as  in  one  where  it  is  privilege.    In  either  case  the 
question  raised  is  really  as  to  the  state  of  mind  of  the 
defendant  when  he  published  ttie  alleged  libel,  the  j 
question  being  in  the  one  case  whether  he  published 
it  in  the  spirit   of  malice,  in  the  other  whether  he  I 
pablished  it  in  the  spirit  of  unfairness.  In  either  case, 
I  think  snoh  an  interrogatory  as  the  one  now  in 

Snestion  is  admissible."  Moulton,  L.J.,  says :  "  I  am 
ear  that  both  in  cases  in  which  tibe  defence  of 
privilege  and  in  those  in  which  the  defence  of  fair 
oomment  is  set  up,  the  state  of  mind  of  the 
defendant  when  he  published  Uie  alleged  libel  is  a 
matter  directly  in  issue."  It  is,  of  ooune,  possible 
for  a  person  to  have  a  n)ite  against  another  amd 
yet  to  Dring  a  perfectly  msxMusionate  judgment  to 
bear  upon  his  hterary  merits ;  but,  given  the  eiist- 
enoe  of  malice,  it  must  be  for  the  jury  to  fay  whether 
it- has  warped  his  judgment.  Comment  disto-tedby 
malioe  cannot  in  my  opinion  be  fair  on  the  part  of 
the  person  who  makes  it.  I  am  of  opinion,  therefore, 
that  evidence  of  malioe  aotuating  the  defendant  was 
admisfible,  and  that  the  learned  judge  was  right  in 
letting  the  evidence  in  this  case  go  to  tiie  jury.  But 
I  am  also  of  opinion,  on  a  close  examination  of  the 
alleged  libel,  that,  apart  from  the  extrinsic  evidence 
of  malice,  iiie  learned  judge  could  not  have  with- 
drawn the  case  from  the  juiy.  One  point  made  by 
the  plaintiff  would,  I  think,  oi  itself  sufSce  to  establish 
this  position.  The  defendant  Lucy  says  in  the  alleged 
libel  "it  is  plain  to  see  from  the  few  unmutilated 
extracts  .  .  .  that  the  materials  at  hand  for  a 
delightful  biography  were  abundant"  This  state- 
ment was  desoribed  o^  the  plaintiff  in  a  letter  to  the 
editor  of  Pvmck  as  "  smiply  untrue."  A  short  state- 
ment was  thereupon  pnblidied  in  the  issue  of  the  7th 
of  Decembor,  in  whion  the  defendant,  while  accepting 
the  plaintiff  s  statement  as  to  the  paucity  of  materials, 
quotes  a  passage  from  the  preface  to  the  book  dealing 
witli  the  existenoe  of  matwia's,  and  oondudee  thus : 
"Toby,  M.P.,  had  at  the  time  of  writing  no  know- 
ledge of  the  subject  beyond  the  definite  statements 
quoted  in  the  biographer's  own  words.  He  regrets 
that,  accepting  them  in  their  ordinary  sense,  he 
rec-ived  and  conveyed  an  impression  of  Mr.  Thomas's 
literary  methods  which  turns  out  to  have  been 
erroneous."  He  is  thus  ia  the  difficulty  of  having  to 
admit  a  misstatement  of  foot  in  respect  of  which,  to 
pat  it  at  the  lowest,  a  question  must  arise  for  the 
jury  whether  th^  passage  he  rel'ed  upon  justifies 
the  statement.  I  think  also  that  the  learned 
judge  oould  not  have  properly  held  that  there 
was  no  evidence  fit  for  the  consideration  of  the  jury 
as  to  some  of  the  innuendoes  averring  imputations  of 
discreditable  motives.  I  am  of  opmion,  tiierefore, 
tint  we  oould  not  direot  judgment  for  the  defendants 
vit)u>at  usurping  the  fnnotunu  of  the  jury.    Keiti^ 


can  we  say  that  the  evidence  is  so  sh'ght  as  to  justify 
us  in  ordering  a  new  trial  on  the  ground  that  the 
verdict  is  against  the  weight  of  the  evidence.  A 
point  was  made  by  the  defendants'  counsel  that  the 
plaintiff  had  admitted  that  he  did  not  rely  upon 
evidence  of  malice  outside  th»t  which  was  to  be 
inferred  from  the  article  itsdf.  Something  to  this 
effect  certunly  appears  in  the  Timtt  rei>ort,  but  it 
has  not  found  its  way  into  the  judge's  note,  and  the 
point  of  personal  spite  was  forcibly  put  by  the 
plaintiff's  counsel  throughout  the  whole  case,  which 
the  judge  refused  to  withdraw  from  the  jury  without 
any  limitation  as  to  any  of  the  evidence  given.  I 
thmk,  therefore,  that  we  should  not  he  justified  in 
treating  this  answer  as  excluding  all  extrinsic 
evidence  of  malice  from  the  discussion.  libel  or  no 
libel,  I  need  hardly  add,  is  pre-eminently  a  question 
for  tiie  jury  where  there  is  any  evidence  fit  for  their 
consideration. 


Cozbns-Habot, 
concurred. 


LJ.,  and  Gh)HKLL  Babnis,  P., 


Application  ditmitted. 

Solicitors  for  the  plaintiff,  8mUa  is  Co. 

Solicitors  for  the  defendants,  Lee  A  PtmberUmt. 


JQfgt  Ootttrt  of  Jlttstin* 


Ohan.  Div. 
Buckley,  J. 

BbASTISIiD  v. 


.) 


June  16. 

Ottabdlutb  of  Ohsltenhak 
TJinoN.  (a.) 

Local  government — Guardian  of  the  poor — Ditqualifiea- 
tion — County  court  adv>ini»tration  order — Composition 
or  arrangement  with  creditors — Local  Oovemment 
Ad,  1894  (66  <fc  67  Vict.  e.  73),  ».  46  (1)  (c). 

A  person  who  Jias  made  a  request  for  and  obtained  an 
order  in  the  county  court  under  section  122  o/  the  Bank- 
ruptcy Act,  1883,  for  the  administration  of  his  estate 
and  payment  of  hi*  debts  by  instalments,  has  "  made  a 
eomposhion  or  arrangement  with  kis  creditors "  within 
section  46  (1)  of  the  Local  Oovernment  Act,  1894,  and 
Am  therefore  become  disqualified  from  holding  the  office 
of  guardian  of  the  poor. 

Kotion. 

This  was  a  motion  to  restrain  the  defendants  from 
interfering  witii  the  plaintiff  in  the  (xerdse  of  his' 
office  of  guardian  of  the  poor. 

In  March,  1904,  the  plaintiff,  Oeorge  Bradfield,  was 
elected  guardian  of  the  poor  for  the  North  Wwd  of 
the  Borough  of  Cheltenham. 

In  December,  1905,  judgment  having  been  pre- 
viously obtained  against  him  in  the  Cheltenham 
County  Court,  he  preferred  a  request  to  the  county 
court  to  make  an  order  under  seotiao  122  of  the 
Bankruptcy  Act,  1883,  for  the  administration  of  his 
estate  and  for  the  payment  of  his  debts,  stating  that 
he  proposed  to  pay  hu  debts  to  the  extent  of  lOs.  in 
the£. 

Upon  such  request  the  county  court  judge  made  an 
order  under  the  above  section  for  the  payment  of  the 
plaintiff's  debts  as  specified  in  the  schedule  to  the 

(a.)  Beportsd  by  Kxyiixx  TrasTiTT,  Esq.,  Bar* 
ristet-at-Iiaw. 
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request  to  the  extent  of  lOs,  in  the  £  by  uigtalraents 
of  8«.  per  month. 

In  February,  1906.  the  Board  of  Guardian i  pftsaod 
a  resolution  that  the  pUmtiff  had  become  disqiiJalitied 
for  holding  the  office  of  guardian,  and  that  the  offiue 
held  by  him  was  viwant. 

Notioe  wa«  posted  to  that  efifeot,  and  an  election 
was  held  in  April  at  which  another  persoB  was 
elected  to  the  office. 

The  plaintiff  brought  the  above  action  against  the 
giiatdians  of  the  Worth  Wwd,  claimiog  a  declirittiou 
that  he  was  not  disqaaUfied  for  holding  or  exerciaiug 
the  office,  and  for  an  injuaction  to  rest  rain  the 
gnardians  from  interferiuR  with  him  in  the  exerciiie  of 
the  office,  and  now  moved  for  an  interim  i" junction 
to  the  likH  effect. 

It  was  stated  at  tiie  trial  that  this  form  of  legal 
proceeding  had  bee  a  adopted  aa  beiug  that  by  whioh 
a  judicial  decimon  npon  the  question  conld  be  moit 
speedly  obtained. 

Corrie  Grant,  for  the  plaintiff.— It  i»  ifud  that  the 

Plaintiff  ii  disqualifled  under  section  46  (I)  W  of  the 
iocal  Government  Act,  189*,  on  aeoonnt  of  the  order 
made  by  the  county  court  for  the  admioistration  of 
hia    estate  upon    the  ground  that    he    has,   in  the 
words  ol  the  section,  "been  adjudged  bankrupt  or 
made    a     oomposition    or    arratigement     with     his 
oreditora."     But  he  is  not  adjudged  baukiupt :  Lowi 
▼.  Lomrie,  18  Timeg  L.  Eeps  653.    Nor  has  he  com- 
pounded or  arranged  with  hia  creditora,     The  compo- 
■itioii  mentioned  in  section  46  is  a  voluntary  bargain 
between  the  debtor   and  hie  creditors,  and  not  an 
order  made  by  the  court.    A  person  is  only  di^quali- 
fled  by  dear  words  in  a  statute.     Disqualification  will 
not  be  inferred  :    King  t.    Chitty,    S   Ad.  &  El,  609. 
Upon  this  principle  a  municipal  councillor  in  Adalt 
T.    Corpwatiijii  of  Sonihamplon,    29  W.   E.     117,    16 
Ch.  D.  142,  and  a  member  of  a  local  baard  of  healto 
in  Qiitea  v.   Coohan,  18  Q.  B.  D.  269,   35  W.  B,  Dig. 
124,  were  held  not  disquatifled  under  the  Municipal 
Corporationa  Act,   1835,  and  the  Public  Health  Act, 
1874,   respectively.     lu    hia  judgment,   in   ioa-r    v, 
Loterie,  Phillimore,  J.,  expressed  a  doubt  whether  a 
debtor  who  had  obtained  a  county  court  administration 
order  had  compounded  with  hia  creditors  or  not. 

Jlfacmormn,  K,C.,  and  C.  Lacty  Smith,  for  the 
defendants,— The  words  of  the  eectiun  are  quite 
general,  and  cover  all  kinds  of  oompoaitionB  ;  Corrttian 
V.  Alliaon,  64  J.  P.  678.  The  doubt  expressed  by 
Phillimore,  .T.,  is  not  well-founded.  The  debtor  put 
the  law  in  motion  for  compelling  hia  creditors  to  take 
a  part  of  their  debts  aud  attained  a  disc  barge  from 
the  rest,  and  in  that  way  he  bus  made  a  composition 
with  them  as  much  as  if  he  had  called  them  together 
oatnde  the  authority  of  the  court. 


BrcKLET,  J. — The  question  for  dedaion  is  whether 
the  plaintiff  under  those  circumstances  i^  a  person 
who  has  made  a  composition  or  arrangement  with 
ids  ore<litars  within  the  language  of  scotioa  46 
(1)  («)  of  the  Local  Oovomment  Act,  1894.  Now, 
no  doubt,  in  the  words  of  Lord  DenmMi  in  Tht 
Kinj  V.  Chitty,  5  Ad.  and  El.  609,  "The  court 
w.mi  clearly  not  be  justified  in  raising  any  inference 
of  an  intention  to  diaqualily  when  such  an  intention 
is  not  expressed."  I  must  look  to  see  whether  on  the 
tme  oonstructiaa  of  the  Act  the  Act  has  provided 
that  there  ahaU  be  a  disqualiflcation  in  auch  a  case  as 
this.  The  clauBB  to  be  construed  is  a  penal  clause, 
aed  therefore  to  be  construed  strictly,  and  the  question 
is.  Has  the  debtor  made  a  composition  ?  Now,  when 
I  come  to  look  at  section  122  of  the  Bankruptcy  Act, 
1883,  I  find  that  it  is  a  section  which  enables  the 
ooun^  c«iirt  upon  an  application  by  the  debtor  to 


make  an  order  providing  for  the  s^minittration  of  Ms 
estate  a  d  for  the  payment  of  hi»  debts,  "  either  in 
full  or  ta  such  an  extent  as  to  the  oouuty  conrt,  undiir 
the  circumitances  of  the  caa?,  appe»rB  practjcable," 
acd  sub-section  7  provides  that  "  ihe  order  shall  be 
carried  into  e  ffact  in  such  mann»  as  may  be  prescribed 
by   general  rules."      Sub- section    13   provides    that 
when  the  amount  received  under  the  order  is  sufficient 
to  pay  each  creditor  scheduled  to  the  extent  thereby 
provided  and  the  coats  of  the    administration,   Ihe 
order   shall   be  auperseled  and   the  debtor  shall  be 
discharged  from  his  debts  to  the  scheduled  creditors. 
Rules    have    been    made    under  sub-section    7,  the 
relevant  rules  being  rules  2  aud  3   of    December, 
18H8,     By  Bule  2,  "  a  debtor  agiinst  whom  a  judg- 
ment has  been  obtainpd  in  a  county  oourt  denriitg 
to  obtain  an  adminifitration  order  under  section  122 
of  the  Act  shall  file  "  a  certain  ' '  request   and   ttAta- 
ment."      By  Bule  3,  "the  debtor  shall  stito  in  his 
request  whether  he  proposes  to  pay  his  creditors  in 
fuB  or  whether  he  proposea  to  pay  a  composition." 
Then  there  are  forma  which  are  scheduled  »o  the  rides 
for  the  purpose  of  carrying  them  iato  effect.      The 
machinery,   therefore,   is  this— that  the  case  being 
ahowu    to    be   one  falling  within  seotioD    122,  the 
debtor  approaches  the  county  court  with  the  reqajest  J 
that  the  court  will  muke  an  order,  the  result  of  which 
will  be  that  all  his  creditors  will  be  bjund  to  take,  in 
this  case,  10a.  in  the  pound  in  satisfaction  of  their 
debts,  and  when  that  is  done  the  debtor  will  be  di»-  , 
charged  from  his  debts  to  the  8ched«led  creditow. 
la  a  person  who  has  avaded  hianelf  of  that  maohiuety  ^ 
a  person  who  has   "  made  a  composition  or  arrange-  , 
ment  with  hia  creditors  "  ."     It  appears  to  lue  that  he 
is.    He  could  not  make  it  without  the  concurrence  of  . 
the  court,  I  agree,  but  he  is   a  person  who  avails  i 
himself   of  a  ceit^n  statutjry  meana  of  making  a  j 
composition  with   his   creditors,  and  he  luakaa  the  , 
composition  by  applying  to  a  court  of  competent « 
jurisdiction  to  make  at  his  request  an  order  which  by  i 
force  of  the  Act  of  Parliament  will  bind  hia  tsreditors  , 
to  take  lOs.  in  the  pound.    Now  I  am  not  aw 
counsel  have  not  been  able  to  show  me— that  any  whew  j 
in  the  Bankruptcy  Act  is  "  oomposition  or  arrange- 
ment with  creditors  "  defined,  and,  even  if  it  were, 
the  language  of  the  Local  Government  Act,  1894,  is 
not,    as    waa    the    language    of    the    previooi   Act, 
addressed  to  compositions  or  arrangemests  nndei  the 
Bankmptoy  Act.    There  are  no  sooh  words  at  all. 
The  words  of  the  Act  of  1894  a'e  simply  that  th«j 
debtor  "  has  made  a  composition  with  his  credttora,"' 
which  I  conceive  are  words  that  are  wide  enough  ' 
cover  every  composition,  howsoever  made,  whicb 
debtor  has  made  with  his  creditors.      It  seems  to 
that  when  he  approaches  the  county  court  iind«r 
section  he  applies  the  j  ■irisdiction  which  enables 
order  to  be  made,  and  makes  a  composition  with  hia 
creditors.      The  decision  of  the  Di^on^  Court  in 
LoiBt  V.  Lowrie  was  not  really  a  decision  on  tbs  paint 
whioh  I  have  to  decide;  it  waa  a  decision  ca  the 
words  "adjudged bankrupt,"  and  there  ia nothing  n  . 
the  worda  of  my  brother  Phillimore  at  the  end  of  hia 
judgcnettt  which  binds  me  on  the   matter  which  I 
have  to   decide.     That  matter  was  not    before  the 
court  in  that  case,  and  did  not  arise  for  decision.     I 
do  not  find  atjything  in  that  decision  which  fdieves 
me  from  the  necessity  of  deciding  that  point  for  my- 
self.   I  think  that  there  was  a  composition  hate  with 
the  creditors,  and  that  the  plaintifTs  action  fails,  aiul 
mnat  be  dismissed  with  cost*. 


Motion  dismhied. 

SoUoitorf,  C.  T,  CoaHneg  Lttms,  for  O.  T. 
n'eW4'nffi«'M,  Gloucester;  Crowdert,  I'uarJ,  Otdham,  d 
Co.,  lor  Tkehurtit,  Ife/ijwAopv,  *  WyaU,  Chritoaham. 
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May  11,  29. 


In  re  Thoupson,  Deckaskd.  (a.) 
Thomtsoit  V.  Thompson. 

Will — Power  of  apfoitUment — Spteial  power — Exereiie 
by  vriU — RemoCmest, 

A  testator  gave  a  life  interest  in  hit  estate  to  hit  wife, 
and  after  her  death  he  gave  the  estate  to  such  of  the 
children  of  his  brother  C.  T.  at  hit  wife  ihould  appoint, 
and  in  default  of  appointment  to  the  children  of  hit 
brother  and  titter  in  equal  tharet  v^fter  life  estates  to  hit 
brother  and  tister.  The  wife  of  the  tettaior  by  her  will 
appointed  the  estate  to  O.  T.  for  life,  and  after  hit  death 
to  the  children  of  C.  T.  who  had  attained  or  should  attain 
twenty-five  if  Iwm  in  her  lifetime,  or  twenty-one  if 
horn  after  her  death,  or,  being  a  female,  had  attained 
twenty-five  if  bom  in  her  li/ttime,  or  twenty -one  if  bom 
after  her  death,  or  thould  be  previouily  married,  and  if 
more  than  one  in  equal  tharet.  C.  T.  survived  both  the 
testator  and  his  wife.  All  the  children  of  C.  T.  were 
bom  in  the  lifetime  of  the  testator's  wife,  and  had 
tittained  twenty- five  prior  to  her  death,  and  one  of  them 
had  attained  twenty-five  prior  to  the  death  of  the  testator. 

HM,  that  the  appointments  were  not  void  for  remote- 
nets,  as  the  pertont  who  would  take  under  the  will,  and 
the  tharet  they  umuld  take,  wotdd  neeettarily  be  ateer- 
tainied  and  their  tharet  vetted,  not  later  than  twenty- one 
year  t  from  the  death  of  C.  T.,  who  wot  alive  at  the  death 
of  the  tettator,  the  perton  by  whote  will  the  power  was 
created. 

Adjonmed  Bummong. 

The  testator;  John  Carby  Thompson,  by  his  will 
dated  the  14th  of  May,  1872,  appointed  his  wife, 
Mary  Thompson,  his  brother  Oharles  Thompson, 
and  Frederi»  Craren  to  be  the  exeontor*  and 
trustees  thereof;  he  devised  and  bequeathed  his 
freehold  messnsge  called  Inholm  aud  all  his 
otht-r  real  estate  and  all  his  personal  estate  not 
otherwise  disposed  of  to  his  executors  upon  trust 
to  pay  the  income  thereof  unto  his  wife  duriog  her 
life,  and  from  and  after  her  decease  ' '  upon  such  trusts 
for  or  for  the  benefit  of  all  or  any  one  or  more  exolu- 
sively  of  any  others  or  other  of  the  following  pers  ^ns 
— yiz. :  my  said  brother  O.  Thompson  uid  bis  present 
wife  M.  A.  Thompson  and  his  present  and  future 
isaue  of  whatever  degree,  and  my  sister  Elizabeth 
Insnll  and  her  present  and  future  issue  of  whatever 
deg^e,  in  such  shares  or  proportions,  if  more  than 
than  one,  and  for  such  intwest  or  interests,  and  at 
such  time  or  tunes,  and  subject  to  suoh  conditions, 
restrictions,  and  limitations  over  for  t&e  benefit  of 
them  or  some  or  one  of  them,  and  with  such  powers 
of  maintenance,  education,  and  investment  and 
management,  and  generally  in  suoh  maoner  within 
the  limits  of  remoteness  allowed  by  law  at  mr  >aid 
wife  M.  Thompson  by  any  dted  or  deeds  with  or 
without  power  of  revocation  and  new  appointment 
or  by  wiU  or  co  idl  shall  appoint."  In  default  of 
appointment,  or  so  far  as  no  such  appointment  should 
intend  in  trost  to  divide  the  capital  into  two  portions, 
one  of  which  should  bear  to  the  other  the  like  propor- 
tion as  the  children  or  child  living  at  his  decease  of  his 
brother,  Ooarles  Thompson,  should  bear  in  number  to 
the  children  or  child  living  at  his  decease  of  his 
sistf  r,  Elisabeth  Insull,  and  to  stand  posiessed  of  the 
first  portion  in  trust  for  his  brother,  C.  Thompson, 
for  life,  and  after  his  decease  in  trust  for  his  wife,  and 
after  the  death  of  the  survivor  upon  trust  for  the 
children  or  child  of  O.  Thompson  living  at  his  decease 
or  bom  afterwards  who  had  attained  or  should  attain 
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the  age  of  twenty-one  years  in  equal  shares,  and  to 
stand  possessed  of  the  second  portion  in  trust  for 
Elizabeth  Insull  for  life,  and  then  in  trust  for  her  sons 
Charles  Insull  and  Walter  Horace  Insull  in  equal 
shares,  or,  if  obly  one  should  be  living  at  his  decease, 
then  for  such  one  alona 

The  testator  died  on  the  6th  of  July,  1872,  and  his 
will  was  duly  proved  by  the  executors.  Charles 
Insull  had  prede^ased  him,  having  died  on  the  23rd . 
of  June,  1872. 

Mary  Thompson,  the  wife  of  the  testator,  by  her 
will  dated  the  8th  of  July,  1879,  appointed  the 
income  of  tiie  estate  of  her  husband,  tiie  testator, 
over  which  she  hdd  the  power  of  appointment,  to 
Mary  Ann  Thompson,  the  wife  of  Charles  Thompson, 
for  her  life  for  her  separate  use.  and  from  and  after 
the  decease  of  Mary  Ann  Thompson  "  in  trust  for  all . 
and  every  the  children  or  child  of  the  said  Charles 
Thompson  who,  being  male,  have  attained  or  shall 
attain  the  age  of  twenty-five  years  if  bom  in  my 
lifetime,  or  twenty-one  years  if  bom  after  my 
decease,  or.  being  female,  have  atteined  or  shall 
attain  the  age  of  twenty-five  years  if  bom  in  my 
lifetime,  or  twenty-one  years  if  bom  after  my  decease,  . 
or  thall,  beiog  f«malFS,  be  previously  married,  and  if 
more  than  one  such  child  in  equal  shares." 

The  testatrix  appointed  £3,000  to  Elizabeth  Insull, 
and  after  her  decease  to  Walter  Horace  Insull,  and 
after  his  decease  to  his  children  on  attaining  twenty- 
one  years.  The  testatrix  also  appointed  £S,000  to 
each  of  the  three  daughters  of  Charles  Thompson  and 
£500  to  each  of  the  six  sons  of  Oharles  Thompeon  who 
should  be  living  at  her  decease  and  should  attain  the 
age  of  twenty-five  years,  or  die  under  that  age  leaving 
issue.  She  also  appointed  £500  to  Waler  Horace 
Insull)  son  of  Elizabeth  Insull. 

By  a  codicil  dated  the  1st  of  April,  1891,  Mary 
Thompeon  revoked  the  appointment  ia  her  will  in 
favour  of  Mary  Ann  Thompson,  and  appointed  that 
the  trustees  should  hold  the  inveetmente  in  trust  for 
Charles  Thompson  the  elder  daring  his  life  and  after 
his  death  for  such  children  or  child  of  his  as  were  in 
that  behalf  specified  in  the  will 

Mary  Thompson  died  on  the  1st  of  Febmary,  1893, 
and  her  will  and  codicil  were  proved  by  Charles 
Thompson  aod  John  Carby  Thompson,  two  of  the 
executors  therein  named. 

Elizabeth  Insull  died  on  the  4th  of  May,  1882,  and 
her  son,  Walter  Horace  losull,  died  on  the  13th  of : 
January,   1891,  leaving  his  wife,  Oaro'ioe  Insull,  who 
was  one  of  the  defen&nte  in  the  present  action,  and 
nine  children. 

Mary  Ann  Thompson,  the  wife  of  Charles  Thomp- 
son, died  on  the  8th  of  October,  1892. 

By  a  deed  dtted  the  29th  of  March.  1894.  John 
Carby  Th'-mpson  was  appointed  a  trustee  of  the  will 
of  the  testator  jointly  with  Charles  Thompson  in 
the  place  of  Mary  Thompson,  deceased,  and  Frederick 
Craven,  who  rt-tired  from  the  trust. 

Charles  Thompson  died  on  the  17th  of  March, 
1905.  He  was  nuuried  once  only — viz.  to  Mary  Ann 
Thompeon.  He  had  nine  children,  six  sons  and  three 
daughters,  all  of  whom  were  bom  before  the  drath  of 
the  testetor,  and  all  of  whom  survived  the  testetor  and 
had  attained  the  age  of  twenty-five  years  before  the 
death  of  Mary  Thompson,  the  appointrix,  one  of 
whom  also  had  attained  the  age  of  twenty-five  years 
before  the  death  of  the  testetor,  and  all  of  whom  were 
still  living. 

One  son,  Alfred  Thompson,  assigned  bis  share 
under  the  testeter's  will  to  the  defendants,  J(dm 
Watkinson  and  Samuel  WatJdnson,  together  with 
Oecvge  Watkinson,  as  tenante  in  common. 

George  Watkinson  died  on  the  30th  of  August, 
190$,  lukTJDj;  by  his  will  appointed  the  defendaots, 
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George  Watkinion  anil  Samuel  Lord  Watkuiion,  to 
be  the  executors  thereof. 

Another  ion,  Arthur  Hecry  ThompsoD,  alao  assigned 
hifl  share  tu  the  estata  of  the  testator  to  Qeorge 
WatkinsDu  and  the  defendants  John  Watkiatoa  and 
Samuel  Watkinson.  as  joint  teoiiuta. 

Another  son,  Walter  Tbompaun,  was  adjudicated 
btnkrupt  on  the  23rd  of  February,  1897,  and  the 
deft-udatit,  A,  H.  Wildy,  faeoane  Uie  trustee  in  his 
biokruptey. 

This  sum  moan  was  taken  out  by  J.  C.  Thompson, 
the  surviving  trustee  of  the  wilt  of  the  testutor,  for 
the  de' erminstioa  of  the  quogtion  whether  the 
appointments  contained  iu  the  wil]  of  Mary 
TUoiapsoti  to  all  and  every  the  chiJdrea  or  child  of 
Charles  Thompson,  who,  being  a  male,  had  attained 
or  should  attain  the  age  of  twenty-five  years  if  bom 
in  her  lifetime,  or  twenty -one  yf  ars  if  bom  after  her 
decease  ;  or,  being  a  female,  had  attained  or  should 
attain  the  age  of  twenty -live  years,  if  bom  in  her 
lifetime,  nr  twenty-one  years  if  boru  after  her  decease, 
or  should,  being  a  female,  be  previously  married,  and 
if  more  than  one  such  child  in  et^ual  shares  were  good 
appoiutmeota  uudar  the  power  given  to  her  by  the  will 
of  the  testator,  J,  C  Thompson,  deceased,  in  favour 
of  any  and  which  of  the  children  of  Cbarl(<s  Thompson, 
or  whether  luoh  appointments  were  void  under  Ihe 
rules  against  perpetuity. 

Km'.ilh  H'ood,  for  the  trustee  of  the  wiU  of  the 

testator. 

Younger,  K.C.,  and  0.  tlfnJerson,  for  two  sons  of 
Oharlea  Thompson, — In  the  events  which  have 
happened,  aod  whiih  were  definitely  asc-ttained  at 
the  death  of  the  testator,  there  was  no  possibility 
thaf.  the  rule  against  perpetuity  oould  h«ve  been 
infringed.  At  the  death  of  the  appointrix  aH  the 
children  of  Charles  Thompson  had  attained  twenty- 
five,  and  the  only  persons  to  whom  she  appointed 
shares  were  the  childreu  ot  Ciarles  Thonipson  liring 
at  her  death  who  should  att«in  twenty -five  and  to 
any  children  bom  after  her  death  who  sh»uld  attain 
twenty-one.  The  (Question  was  what  words  mus.t  be 
read  into  the  original  will.  It  ought  to  be  read  with 
lefereuoe  to  the  existing  fiwts.  In  Pirkfn  v,  Mtitthews. 
lOCh.  D.  2U,  a  gift  which  on  the  face  of  the  will 
might  be  bod  was  held  to  be  good  having  regard  to  the 
exioting  facts:  see  also  la  re  Bitrktr,  Capfr  v.  Flick,  92 
X>.  T.  611 1,  In  the  preseDt  case  the  class  was  closed  in 
»Qy  event  at  the  death  ot  the  appointrix,  no  one  out- 
side the  cl<t8S  could  come  in  afterwards.  That  period 
was  within  the  legal  limits,  and  therefore  the  appoint- 
ment was  good.  The  appotutmeot  must  be  read  as 
if  it  ran  r  "  I  appoint  in  trast  for  all  the  children  of 
Charles  Thompson  living  at  my  death  or  for  such  of 
them  bom  afterward*  who  shall  attain  tweuty-ooe." 
That  appointment,  taken  with  reference  to  the  facts, 
was  good.  The  testator's  will  ought  to  be  read, 
having  regard  to  the  facts,  and  to  the  exercise  of  the 
power  of  appointment,  as  if  the  following  words  were 
in  it:  "I  give  to  my  widow  for  life  and  upon  hfr 
death  to  my  brother  Charles  for  life,  and  upon  his 
death  to  his  children  tiviag  at  my  death  who  shall 
attain  twenty- five  years  with  remainder  to  the 
children  bom  aft«rwaids  who  shall  attain  twenty- 
one  years."  That  ctasi  would  have  b^en  a  good 
class  and  such  a  gift  in  the  testator's  will  would 
have  been  a  perfeiitly  good  gift.  The  appointrix  had 
appointed  to  these  persons,  and  to  no  others,  and 
therefore  the  rule  against  perpetuities  had  been 
entirety  complied  with.  The  exercise  of  a  pover  of 
appointment  of  this  kind  might  be  good  or  biid 
aoeording  to  the  facts :  see  I'ieken  v.  Matthtwi.  The 
facts  that  existed  at  the  death  of  the  appointrix  mast 
be  read  into  the  wUl  creating  the  power,  and  if,  on 


those  facts,  the  will  did  not  infringe  the  rata  againat 
perpetuities,  the  appointment  was  good,  but  if  th« 
will  read  in  that  manner  did  infringe  the  role,  the 
appointment  was  btd.  As  the  children  were  all  living 
at  the  diMth  of  the  appointrix,  they  constituted  a  ctua 
that  came  within  the  rule.  The  principle  laid  down 
in  Ion  BrocMorff  v.  Maleolm,  30  Ch.  D.  1T2,  was 
good,  but  it  might  be  doubted  whether  the  deciaioii 
was  good,  bei^'iee  it  was  bised  upon  the  caaa  of 
Wilkinaon  v.  liuhaDt,  9  W.  B.  91 J,  30  Beav.  111. 
where  the  gift  was  not  to  a  class  at  all.  That  case 
could  not  be  supported  unless  the  facts  that  exisi 
at  the  testator's  death  were  looked  at.  [Joyck, 
referred  to  Gray  on  Ftrpetuities,  as  approving 
decision.]  In  Diidhim  v.  Mee,  1  My  I.  Jt  K.  32. 
J.  Leach,  M.R.,  said  that  the  Court  of  Common 
decided  against  the  validity  of  the  appointment 
the  ground  that  by  the  execution  of  a  power  no 
could  be  created  which  would  not  have  been  valid 
limited  in  the  deed  creating  the  power.  The  «xercia9 
of  the  power  of  appointment  must  be  read  into  the 
will  not  in  accordance  with  the  words,  but  in 
accordance  with  the  facts. 

G.  Laiiirence,  for  the  three  daaghters  of  Oluriet 
Thompson. 

Frlix  Gauell,  for  the  four  Watkinsoas,  who  mM 
defendants. — The  rule  is  laid  down  as  stated  by  Mr. 
Younger  in  In  re  Citulmim.  Manlit/  ».  fl.«<,  30  Ch.  D. 
18*5,  31  W.  it.  Big,  137.  The  validity  of  the  appoint- 
ment had  to  be  determined  tiy  the  state  of  things  that 
existed  when  the  appointment  took  effect,  and  sot  ai 
they  existed  at  the  death  of  the  testator  who  craatad 
the  power. 

Hughes,  K.C.,  and  Di'gkten  Pdlock,  tor  those  whe 
took  in  default  of  appointment. — This  appouitineDt 
was  not  good,  as  it  infringed  the  rules  against  par- 
peluities.  The  appointment  in  Mary  Thowpeon's 
will  would  have  tj  be  read  into  the  testatrir'a  will. 
If  BO  read,  it  was  in  effect  a  gift  to  Ma'y  Thompson 
for  life,  then  to  Charles  Thompson  for  life,  and  thaa 
tt  the  children  nf  Chiflea  Thompsoti  bom  id  his  life* 
time  who  should  attain  the  age  of  twenty-fire  JMUV- 
tlnless  subspqu  nt  events  were  taken  intu  ooti«^at»« 
tion  thit  gilt  would  be  bad.  The  class  was  not  i  ~ 
until  the  death  of  the  survivor  of  the  two  life  tedaBtt. 
There  was  no  cose  iu  which  it  was  laid  down  that  the 
appointment  could  only  be  read  iuto  the  teatAtor'a 
will  together  with  the  surrounding  oircnmttancea. 
I^icken  V.  Matthews  was  not  a  case  of  the  exerci«e  of  • 
power  of  appointment  at  all.  In  that  oaae  there  wa« 
a  gift  of  real  and  personal  property  to  the  ctuldrea  of 
a  daughter  who  should  attain  the  age  of  twelity-6*e 
years,  and  therefore  the  cliiss  would  neoe  sarily  clcee 
and  ke  ascertained  at  the  date  of  the  testator's 
d>-ath,  and  there  could  be  no  possibility  of  tka 
gift  beiog  void  for  rrmoleness.  Several  posall 
wete  argued  in  Van  Brockdurffr,  Malt«lm.  The* 
for  which  it  has  been  oit'd  was  dismiised  in  * 
summary  manner.  It  was  not  really  argued,  oth 
it  would  have  been  pointed  out  that  Wilkintfm  tA 
DnniMn  did  not  support  the  proposition  for  which  itij 
was  dted.  In  faat  that  case  rather  supported 
view  now  contended  for.  There  the  gift  waa 
each  daughter  and  not  to  the  daughters  as  aolaw. 
therefore  they  oould  be  easily  asoertained.  The  gifM  1 
the  present  mai  were  the  same  a*  the  gifts  to  tlM  waaM^ 
in  Wilkinson  v.  Diiuran,  wtiere  the  direction  to  {i«|P  tto 
residue  "  bettroen  his  sons  eijually  as  wtaea  tJu/f 
should  respectively  attain  twenty-four  jean  of 
age"  Wat  held  rmd  for  remotan«M.  In  arder  t* 
ascertain  whether  t^e  rule  ag4iiisi 
had  been  infringed  the  possible  evvutt  ■tint  ti$  L 
at  and  not  merely  the  actual  events :  PearktT.  M* 
I  3»  W.  B.  1,  3  App.  CM.  714.     If  tiie  rile 
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psrpetoitiea  was  infringed  by  the  testator's  will,  when 
the  exercise  of  the  appointment  was  read  into  it, 
th»t  could  not  be  rectified  by  looking  at  the  sarronnd- 
ing  circumstances.  In  the  case  of  In  re  Haliinan't 
Truitt,  [1904],  1  I.  B.  462.  there  was  no  gift  to  a 
cluBS  at  all  but  only  a  gift  to  one,  and  the  proposition 
that  there  was  a  good  exercise  of  the  power  was 
carefully  limited  to  cases  where  the  power  was 
exercised  in  favour  of  a  person  named  or  described. 

Younger,  K.C.,  in  reply. — ^Tfae  estates  that  are 
created  by  the  power  must  be  looked  at  and  not  the 
words  creating  the  power.  la  re  Haliinan't  Truite, 
The  test  of  uie  validity  of  the  estates  raised  is  to 
place  them  in  the  deed  creatini;  the  power  in  lieu  of 
the  power  itself :  Sag^en  on  Powers  (8th  ed.,  p.  396), 
Farwell  on  Powers  (2ad  ed.,  p.  286).  In  one  sense 
the  validity  is  decided  by  referring  to  the  event.  The 
case  of  Peard  v.  Kekewich,  15  Beav.  166,  bears  out  the 
•ame  proposition. 

Car.  <idv.  vuU. 

May  29. — JoTOB.  J. — ^Upon  connderation  this 
appears  to  be  a  tolerably  plain  case  and  free  from 
^fflonlty. 

The  role  ag^ainst  perpetoities  requires  that  every 
•state  or  interest  must  vest,  if  at  all,  not  later  than 
twenty-one  years  after  the  determination  of  some 
life  in  being  at  the  time  of  the  creation  of  such  estate 
or  interest,  and  not  only  mast  the  person  to  take  be 
asoertained,  but  the  amount  of  his  interest  most  be 
ascertainable  within  the  prescribed  period.  Or  the 
role  may  be  stated  thus :  "A  limitation  of  any  estate 
or  interest,  to  take  effect  in  possession  or  en  j  oyment  at  a 
fntnre  time,  and  which  is  not,  from  the  time  of  its 
creation,  a  vested  estate  or  interest,  will  be  void,  ab 
initio,  if,  at  the  time  when  the  limitation  takes  effect, 
there  is  a  possibility  that  the  estate  or  interest  limited 
will  not  veet  within  the  period  of  a  life  or  lives  then 
in  being,  or  within  «  further  period  of  twenty-one 
years  thereafter." 

In  the  case  of  a  will  disposiog  of  the  testator's  own 
property  or  exercisiag  a  general  power  of  appoint- 
ment, the  rule  requires  tiiat  the  estates  or  interests 
limited  sbould  vest,  if  at  all.  not  later  than  twenty- 
one  years  after  limitation  of  a  life  in  being  at  me 
death  of  the  testator.  As  to  estates  or  interests 
vesting  imniediately  upon  the  testator's  death, 
there  ia  of  course  no  question  of  remoteness. 
Whero,  as  in  the  present  case,  the  will  under 
consideration  is  made  in  exercise  of  a  special 
power  of  appointment,  the  question  whether  an  estate 
or  interest  appointed  by  it  be  too  remote  depends 
upon  its  distMice  from  the  creation,  not  from  the 
exercise  of  the  power.  In  other  words,  the  period 
within  which  estates  and  interests  limited  by  the 
appointment  made  in  exercise  of  a  special  power  must 
vest  does  not  begin  from  the  death  of  the  person 
exercising  t^e  power,  bat,  if  such  p'>wer  was  created 
by  a  will,  from  the  dea'h  of  the  original  testator.  In 
the  case  of  ^  will  madst  ia  exercise  of  a  special  power 
of  appoiatment,  as  to  any  estates  or  interests  given 
whion  Ye^iaunediately  upon  the  testator's  deaw,  or 
most  vest  within  twenty-one  years  afterwards  if  the 
testator,  the  donee  of  the  power,  was  living  at  the 
time  of  its  creation,  there  is  no  objection  on  the 
ground  of  remoteness,  since  what  is  given  must  vest 
imaaediately  upon  or  within  twenty-one  years  after 
the  termination  of  a  life  (ih*t  of  the  donee  of  the 
power)  which  was  in  existence  at  the  time  of  the 
creation  of  the  power.  .In  the  case  of  a  power  to 
appoint  by  will  to  issue,  however  remote,  if  the  donee 
01  the  power  was  alive  at  the  time  of  its  creation  any 
appoin{tpi«nt  to  objects  of  the  powar,  spedfied  1^ 
uwne.or  otherwiae,.  bit  catpable  at  the  death  of  the 
donee  of  the  power  of  being  ascertained  immediately. 


must  bi  unobjectionable,  notwithstanding  that  neither 
the  appointeeis  nor  their  parents  nor  their  grand- 
parents were  alive  at  the  time  of  the  creation  of  the 
power.  For  the  interests  of  the  appointees  vest  at  the 
appointor's  death,  and  the  appointees  w<'re  living  when 
the  power  was  created.  Bat  if  future  estates  or 
interests  be  given  by  the  will  of  the  donee  of  the 
power,  the  question  may  arise  whether  such  estates  or 
[aterests  are,  or  are  not,  within  the  limits  allowed  by 
the  rule,  which  requires  them  to  vest  not  later  than 
twenty-one  years  after  the  termination  of  some  life  in 
being  at  the  time  of  the  creation  of  the  power. 

The  present  case  is  that  of  an  appointment  by  will 
in  exercise  of  a  special  }>ower  created  by  the  will  ot 
John  0.  Thompson,  so  that  the  date  of  the  creation 
of  the  power  was  the  death  of  this  testator,  which 
occurred  in  the  year  1872.  Mary  Thompson,  the 
donee  of  the  power,  was  then  living ;  consequently,  as 
to  any  gift  by  her  will  exercising  the  power  that  vested 
immediately  upon  her  death,  no  question  of  remote^ 
ness  arises  whether  such  gift  was  to  persons  by  name 
or  to  persons  capable  of  bi-ing  definitely  ascertained 
at  once,  provided  that  the  amount  of  their  shares  was 
also  ascertainable  within  the  prescribed  pt'riod. 
Again,  an  appointment  by  her  will  to  the  children  that 
attain  twenty-one  or  previously  marry  of  any  person 
(«.g.  Charles  Thompson)  who  was  living  at  the  death 
of  John  C.Thompson,  the  original  teetator, is  obviously 
unobjectionable.  What  tiie  testatrix  did  do  was  to 
appomt  (i^Fter  a  preceding  life  estate  which  vested 
immediately)  to  a  con^Msite  class  comprising  the 
children  of  Charles  Thompson  bom  in  her  lifetime 
that  attained  twenty-five,  or  being  females  previously 
married,  and  the  wildren  of  Charles  Thompson  bom 
after  her  decease  that  attained  twenty-one,  or  being 
females  previously  married.  Now  the  children  of 
(Siarles 'Thompson  bom  in  the  lifetime  of  the  testatrix 
were  of  course  ascertained  at  her  death.  As  a  matter 
of  fact  all  such  children  had  previously  fulfilled  the 
condition  of  attaining  twenty-five.  Consequently, 
each  of  them,  npon  the  death  of  the  testatrix,  took  an 
immediate  vested  interest  in  some  share  of  the 
appointed  property,  the  amount  of  which  share  would 
necessarily  be  determined  not  later  than  twenty-one 
years  after  the  death  of  their  father,  Charles  Thomp- 
son, who  was  liv  ng  at  the  time  of  the  creation  of 
the  power.  For  within  that  period  all  his  children 
that  lived  to  attain  twenty-one,  in  particular 
those  (if  any)  bom  after  the  death  of  the  testatrix, 
Mary  Thompson,  must  have  been  of  age.  In  point  of 
fact,  however,  there  were  no  such  children  bom  after 
the  death  of  the  testatrix.  If  the  appointment  made 
after  the  preceding  vested  life  interest  had  been 
simply  to  the  children  of  Charles  Thompson :  born 
after  the  decease  of  the  testatrix .  who  should  attaux. 
twenty-one,  or,  being  females,  previously  marry,  it  is 

gladn  that  this  would  have  been  perfectly  valid,  for 
Iharles' Thompson  was  tkUve  at  the  time  of  the 
creation  of  the  poaer.  Again,  if  the  appointment 
after  the  preoeding  life  estate  had  been  simply  to  the 
children  of  Charles  Thompson  bom  in  the  testatrix's 
lifetime  who  attained  or  should  attain  twenty-five, 
then  it  appearing,  as  was  the  fact,  that  the  class  of 
these  children  was  closed  and  the  members  of  such, 
class  definitely  ascertained  in  her  lifetime,  the  case 
would  have  been  merely  one  of  an  immediate  vested 
gift  taking  effect  upon  t^e  death  of  the  donee  of  th« 
pjwer,  who  was  living  at  the  time  of  its  creation,  ,to 
persons  definitely  ascertained.  Manifestly  this  would 
have  been  free  from  all  objection  on  the  ground  of 
remoteness.  The  addition  t»  the  last  mentioned  class 
of  such  (if  any)  children  of  Charles  Thon^won  asmig^t 
be  bom  after  the  decease  of  the  testatrix  and  attain 
twenty-one  or  being  females  prervioualy  married, 
made  no  material  ^Gferenoe   with   respect  to  the 
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Tsliditx  of  the  gift,  since  all  the»e  other  children,  if 
any,  would  npoeswrily  ba  sscertained,  as  alio,  there- 
fore, the  nmount  of  the  share  of  each  tnember  ot  the 
composite  class,  not  later  than  the  expiration  of 
twenty-one  years  from  the  termination  of  the  life  of 
Ghailes  Thompson,  their  father,  who  was  living  at  the 
death  of  the  original  testator  whose  will  created  the 
power.  The  result  is  that  irnmediately  upon  the 
appointment  by  tbewillof  Mary  Thompson  coming 
into  force,  that  is  to  say,  at  her  decease,  it  was 
absolutely  certain  tha^  within  the  preBcrihed  period 
of  a  life  or  lives  in  being  at  the  creation  of  the  power 
and  twenty -oue  years,  not  only  wi>uld  the  persons  to 
take  ba  ascettaiued,  but  their  interests  would  he 
vested,  and  the  amount  or  number  of  their  aliquot 
shares  be  definitely  fixed.  In  othpr  words,  the 
appointments  contained  in  the  will  of  Mary  Thompson 
are  good  appointments  under  the  power  given  to  her 
by  the  will  of  the  teatator,  John  Carhy  Thompson. 

In  the  course  of  the  arguments  before  me  some 
doubt  Wis  suggested  aa  to  tho  authority  of  the 
decision  ol  Pearson,  J.,  in  Von  Brockddrf  v.  Mritcolm, 
30  Oh.  D.  172.  I  mean,  of  course,  that  part  of  the 
decision  which  had  reference  to_  the  question  of 
remotenei*.  Professor  Gray,  in  his  moat  excellent 
treatise  on  The  Eule  against  Perpetuities  (2ud  ed.), 
sections  523c  and  523(f,  treats  the  decision  as  correct. 
I  do  not  entertain  the  sligheat  doubt  that  it  is  so.  It 
has  been  followed  in  Ireland  in  In  re  Nalliaaa'a 
Trttsta,  [IW-i]  1  I.  E.  452,  affirmed  oii  appeal. 

When  Mr.  Jarmao,  in  voL  1  of  his  book  on  Wills 
(oth  ed),  at  p.  259,  states  that  the  test  by  which  the 
validity  of  auch  a  gift  as  that  which  I  have  had  to 
consider  must  be  tried  is  to  read  it  as  inserted  in  the 
deed  or  will  creating  the  power  in  the  plsce  of  the 
pow€!r,  that  does  not  mean  that  the  precise  language 
of  the  instrument  exerciaing  the  power  (in  the 
present  case  the  will  of  Mary  Thompson)  is  to  be  read 
into  the  instrument  creating  it— viz.  the  will  of  J.  O. 
Thompson  (Gray,  section  515  and  seq.).  The  will  of 
Hary  Thompson  w»s  an  ambulatory  document,  hav- 
ing no  force  or  effect  whatever  until  her  death  ;  see 
the  judgment  of  Lord  Davey  in  Beddinijion  v. 
Baumann,  51  W.  E.,  at  p.  385,  [1903]  App.  Cas.,  at 

E.  19.  Inasmuch,  therefore,  as  the  appointment  made 
y  the  will  of  Mary  Thompson  was  so  made  that  the 
persons  who  according  to  the  true  construction  of 
such  wiU  were  to  take  under  it  and  the  shares  they 
were  to  take  would  necessirily  be  ascertained,  and 
their  interests  vest  not  later  than  the  expiration  of 
twenty-one  years  from  the  death  of  Charles  Thomp- 
son, who  was  ative  at  the  death  of  the  testator,  by 
whose  will  the  power  was  created,  the  appointment 
made  by  the  will  of  Mary  Thompson  was  perfectly 
valid:  see  tho  judRment  of  Kiadersley,  V.C.,  in 
Harvty  v.  Stracey,  1  Drew,  at  p.  137, 

SoUdtora,  Hunter  ife  Hamti ;  Thompton  &  Co.; 
Wittiamaon,  Bill,  &  Co.,  for  Clarkion  &  Butkley, 
Halifax. 


May  3,  25. 


K.  B.  Div.  1 
Bray,  J.    J 

WXSTUIKSTEE    COfiPORATlOM     V.     LOXDOS     COUNTY 
OOUNCH..   (a.) 

MttropolU — Thatnei—Stweri — DUtrkt  stwtr  conilrucUd 
ly  vestry  with  eonitnt  of  the  Sttvtr  Oomminioners 
draining  hoititt  dirtctlt/  into  Ihe  Thame» — Notice  t<j 
ditconliniie  draiiiage — tloutu  amntdtd  up  with  main 
drainage  tyttem  —  Expeasu  — Liability  —  Mttropolii 

(a.)  Reported  by  EiiSKxyK  Estp,  Esq.,  Barrister* 
at-Xi»w. 


ManagemeiU  Acf,  1835  (18<fe  19  Fict.e.  120).  i.  13*— 

Amending  Act,  IB58  (21  *  22  Vici.  c.  ICH),  f.  1. 

At  the  time  of  thfpnnlngof  the  Melropnli*  Uamtge- 
ment  Act,  1855,  a  group  of  hamet  in  Lnndon  near  tit 
Thames  u>f.re  drained  into  the  river  hy  mettna  of  a,  drvin 
coMtructed  with  the  content  of  the  StttropoliUtn  Commit' 
siontrs  of  Sewera.  In  1903  the  Thame*  ConuTva.*ai 
gave  notice  requiring  ihe  plaintiff),  who  twre  tk* 
iiicctitori  of  the  vtitry,  to  diteontinue  the  pataag*  of 
sewage  into  the  Thnmei  from  thit  drain,  and  it  vat 
agreed  bg  the  plaintifft  and  tite  dtfendardt  that  the  omlj 
practical  mode  of  eaiitplying  toilfi  the  notice  vat  to  orjuf 
tlie  lewage  into  the  metropolitan  main  draimige  Hver  i« 
the  neighbouring  street.  The  necetmrg  toork  vat  thtm 
dime  by  the  plaintiffs,  and  the  aetinn  n'a»  broagkt  Jo 
decide  whether  they  or  the  Lindnn  C luntv  Coaneil,  at 
the  iuccettora  to  the  Metropolitan  Board  nj  Worht,  tlioali 
hear  the  expenie. 

fleM,  that  at  the  London  County  Cmtncil  were  met 
under  any  legal  obligation  to  provide  m«an«  of  preiftmtimf 
the  sewage  of  hoittes  from  patting  into  the  rlvtr,  tm 
declaraiion  of  their  liabiUlg  aakrd  for  by  the  ptainUft 
far  the  txpenset  of  conitra^ing  tht  new  tmatr  iwrf  *• 
refuted. 

Special  case. 

In  the  action  the  plaintiff  claimed  a  dMl«rfttipn 
that  the  defendants  were  liable  to  commence  and 
complete  the  neoasaary  sewers  and  works  for  pr*- 
venting,  as  far  as  possible,  the  sewage  of  thfl  hoaaM 
Nos.  102,  103,  and  IIM,  Orosvenor-road,  and  of  All 
Saints'  Church  from  passing  into  the  Thames  willu« 
the  Metropolis,  and  also  to  reoover  i'G27  4s,  »«  naoney 
paid  by  the  plaintiffs  for  and  at  the  lequMt  of  tbe 
defendants. 

The  Bpei'ial  case,  so  far  as  material  to  the  jadgment, 
was  as  follows : 

In  May,  1919,  some  time  after  OrosTenor-roao, 
with  the  embankment  on  one  side  thereof  abattuig  «« 
the  Thames,  was  constructed  by  the  Commit* iofKfs 
of  Woods  and  Forests,  the  GomEnissiooers  of  8ew«« 
consented  to  the  construction  of  a  drain  from  Nof,  I, 
2,  3,  Erin-place,  afterwards  known  aa  Nos.  102,  103, 
and  104,  Orosvenor-road,  into  the  Thatnee  on  llw 
application  of  a  builder  on  behalf  of  the  then  owner 
of  the  houses. 

The  drain  was  made,  and  from  that  date  down  to 
the  completion  of  the  works  now  in  question,  tbe 
sewage  from  the  houses  dischaig^  into  the  Thamn. 

It  is  to  be  t^en  that  the  said  diata  was,  at  th« 
passing  of  the  MetrojMliB'  Management  Act,  1855,  a 
drain  for  draining  a  group  of  houses  by  a  conibiBed 
operation  laid  before  the  1st  of  January.  _18o6,  with 
the  sanction  and  approval  of  the  Metropolitan  Com- 
missioners of  Sewers. 

About  1870,  All  Saint's  Church,  near  l(M, 
Qrosvenor-road,  was  built,  and  at  soma  time  to1»c- 
quently  a  drain  from  the  chnrch  was  oonneot«d  with 
the  drain  from  the  houses,  by  means  of  which  tba 
sewage  from  the  church  dist^harged  into  the  Thames. 
It  cannot  be  atated  wheth-r  the  drain  from  the 
church  and  its  connection  with  the  pipe  leadinK  frttn 
the  manhole  into  the  river  was  constnuited  with  or 
without  the  kuowleilge  or  consent  of  the  Tertry  of  St. 
George,  Hanover- square. 

The  Grosvenor-road  houses  and  the  church  are 
within  the  parish  of  St.  George,  Hanover- square,  and 
under  the  London  Government  Act  of  1899  the  pow«s 
and  dutiea  of  the  elective  vestry  of  that  psrish  _w»r« 
transferred  to,  and  are  now  vested  in,  the  Wevtminstv 
City  Council .  Thesewagffrjmtbeh  o  uses  and  ehtiicli 
passed  into  the  river  through  a  flop,  which  opened  at 
low  tide,  but  at  high  tide  was  closed  by  the  priMur* 
of  the  water.  Before  1899  the  vestry  of  St.  Oeod^ 
Hauover-squaio,  and  after  1899  the  "Westminster  <Mf 
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Coauoil,  took  steps  to  ensure  the  efficient  woiking  of 
the  said  flap.  With  that  exception  the  Westminiter 
Ci^  Counol  has  done  no  acts  of  interference  with  or 
control  over  the  drainage  of  the  said  honsea.  Having 
regard  to  the  Thames  Conservancy  Act,  1894,  it  is 
admitted  that  the  only  practicable  mode  of  disposing 
of  sewage  from  the  houses  and  church  wai  to  bring 
snoh  sewage  into  the  metropolitan  main  drainage, 
system  at  the  Lnpus-street  sewer. 

In  July,  1895,  the  court  decided  that  the  London 
County  Council  bad  no  power  to  order  the  vestry  of 
St.  George,  Hanover-square,  to  construct  a  sewer  to 
oommenoe  opposite  No.  102,  Grosvenot-road  and 
terminate  in  Lupus-street  at  the  low-level  sewer 
b^onging  to  the  County  CounciL 

In  October,  1903,  the  Conservators  of  the  Thames 
gave  notice  requiring  the  Westminster  City  Council 
to  discontinue  withm  three  months  the  passage  of 
sewage  into  tiiM  Thames  from  the  sewer  taking  the 
drainage  of  the  Grosvenor-road  houses.  In  oonse- 
quenoe  of  that  notice  the  Westminster  City  Council 
ceased  Uieir  practice  of  seeing  to  the  effectual 
working  of  the  aforesaid  flap  opening  into  the 
Thames. 

In  June,  1904,  during  proceedings  by  the  owners 
of  the  houses  against  uie  Westminster  City  Council 
for  ceasing  to  maintain  the  proper  working  of  the 
flap,  both  patties  concurred  in  stating  that  a  sewer 
must  be  constructed  for  oarrjing  off  the  drainage, 
and  by  consent  the  proceedings  stood  over  to  give  the 
Westminster  (My  Council  an  opportunity  of  arrang- 
ing with  the  London  County  Council  for  the  imme- 
diate construction  of  suon  a  sewer,  leaving  the 
question  of  the  cost  of  such  sewer  to  be  determined 
&ter  between  the  said  last-mentioned  parties. 

The  Westminster  City  Council  have  since  had 
constructed  a  sewer,  which  carries  the  sewage  from 
the  said  houses  and  church  into  the  Butland-street 
sewer,  and  have  paid  £627  4s.,  the  cost  of  these  works. 
^Hie  question  was  whether  the  London  County  Council 
were  under  a  legid  liability  to  provide  means  of 
preventing  the  sewage  of  the  houses  and  church  from 
passing  into  the  Thames  within  the  metropolis,  as  if 
that  was  tiie  case  tiie  sum  paid  is  to  be  taken  to  have 
been  paid  for  the  defendants  at  the  defendants' 
request. 

The  Westminster  City  Council  contend  that  the 
duty  and  obligation  of  doing  the  said  works  is  by 
statute  imposed  on  the  county  council. 

The  London  County  Council  contend  that  on  the 
facts  and  in  the  circumstances  above  stated  they  were 
under  no  obligation  to  provide  means  of  carrying  the 
drainage  either  of  the  nouses  or  of  the  church  into 
one  of  the  City  of  Westminster  sewers  communicatiog 
with  the  metropolitan  main  drainage  system,  or  other- 
wise into  that  system,  and  that  in  any  case  it  had  a 
discretion  in  the  matter. 

Maetnorran,  K.C.,  and  Colam,  for  the  plaintiff. 

English  Harriton  K.C,  and  Daldy,  for  the  defendant. 

Cur.  adv.  tmZt. 

Brat,  J.,  read  his  judgment  as  follows :  This  is  a 
special  case  stated  in  an  action  by  the  Mayor,  &o.,  of 
the  Ci^  of  Westminster  against  the  London  County 
Conndl,  and  the  question  I  have  to  decide  is  stated  in 
paragraph  19  of  the  case — viz.  whether  the  London 
Ckranty  CJoundl  was  under  a  legal  liability  to  provide 
means  of  preventing  the  sewage  of  certain  houses  in 
Grosvenor-road  and  AU  Saints'  Church  from  passing 
into  the  Biver  Thames.  The  plaintiffs  allege  that  this 
liability  is  created  by  section  135  of  tiie  Metropolis 
Management  Act,  1855,  or  by  section  1  of  the 
Amendment  Aot  of  1868.  Previous  to  the  passing  of 
the  Act  of  1656  two  bodies,  the  Commissioners  of 
Sewers  of  the  City  of  London  and  the  Metropolitan 


Commissioners  of  Sewers,  had  constructed  certain 
main  sewers,  the  sewage  from  many  of  which  passed 
directly  into  the  Thames.  The  Metropolitan  Bokrd  of 
Works  was  created  by  section  135  of  the  Act  of  1855, 
and  by  the  same  section  the  main  sewers  before 
mentioned  were  vested  in  them.  The  section  then 
proceeded  as  follows:  "Saoh  Board  shall  make  snoh 
sewers  and  works  as  they  may  think  necessary  for 
preventing  all  or  any  part  of  the  sewage  within  the 
metropolis  from  flowing  or  passing  into  the  Biver 
Thames  in  or  near  the  metropolis."  At  the  time  of  the 
passing  of  the  Act  the  sewage  from  the  houses  now 
known  as  102,  103,  and  104,  Grosvenor-road,  was 
passing  directly  into  the  Thames  by  a  drain  made  with 
the  consent  of  the  Commissioners  of  Sewers,  and  the 
contention  is  that  the  Metropolitan  Board  of  Works 
should  have  constructed  a  main  or  intercepting  sewer 
to  take  this  sewage,  and  as  they  did  not  do  so,  but 
carried  their  intercepting  sewer  along  Lnpus-street 
instead  of  along  Grosvenor-road,  that  they,  or, 
rather,  their  successors,  the  London  County  Council, 
can  now  be  compelled  to  construct  a  main  sewer  to 
prevent  this  sewage  from  passing  into  the  Thames.  In 
my  opinion  section  135  cud  not  compel  the  board  to 
lay  a  main  sewer  to  intercept  this  sewaee.  The 
section  states  "  such  sewers  and  works  as  they  may 
may  think  necessary" — that  is  to  say,  it  was  for 
them  to  decide  what  sewers  and  works  were  neces- 
sary. They  did  in  1869  lay  in  Lupus-street  a  sewer 
sufficiently  low  to  take  this  sewage  by  means  of  a 
sewer  along  what  was  afterwards  known  as  Butland- 
street,  and  they  might  in  their  discretion  think  such  a 
sewer  as  the  low-level  Lupus-street  sewer  was  all  that 
was  necessary.  It  was  for  the  vestries  and  district 
boards  under  section  69  to  make  the  necessary  sewers 
for  effectually  draining  their  parishes  or  districts,  and 
the  Metropolitan  Board  of  Works  was  not,  in  my 
opinion,  bound  to  lay  a  main  sewer  so  as  to  intercept 
the  disin  of  every  house  that  drained  into  the 
Thames.  More  reliance,  however,  was  placed  on  section 
1  of  the  Aot  of  1858 :  "  The  Metropolitan  Board  shall 
cause  to  be  commenced  as  soon  as  may  be  after  the 
pasting  of  this  Act,  and  to  be  carried  on  and  completed 
with  all  convenient  speed  according  to  such  plan  as  to 
them  may  seem  proper,  the  necessary  sewers  and 
works  for  the  improvement  of  the  mam  drainage  of 
the  metropolis  and  for  preventing  as  far  as  may  be 
practicable  the  sewage  of  the  metropolis  from  passing 
into  the  Biver  Thames  within  the  metropolis."  It 
does  not  contain  the  words  "as  they  may  think 
necessary,"  but  "  according  to  snch  plsji  as  to  them 
may  seem  proper,"  and  later  "  as  far  as  may  be 
practicable.''  It  was  not  in  my  opinion  intended  by 
this  section  to  take  away  from  the  board  the  discretion 
they  formerly  had.  The  object  of  the  statute  appears 
from  the  preamble — viz.,  tnat  the  works  which  tiie 
board  had  bean  authorized  to  carry  out  by  the  Aot  of 
1855  should  be  speedily  undertaken  and  completed, 
and  I  think  the  "necessary  sewers  and  works"  in 
section  10  only  meant  the  same  necessary  sewers  and 
works  as  had  been  mentioned  in  section  135  of  the 
Act  of  1855 — viz.,  snch  as  the  board  might  think 
necessary.  To  give  the  Act  any  other  consfaruction 
would  oblige  the  board  to  construct  many  sewers 
which  womd  be  properly  district  sewers,  and  not 
main  sewers,  and  sufficient  in  number  and  extent  to 
take  the  sewage  of  every  house  that  at  that  time 
drained  into  the  Thames.  I  am  satitfled  that  was  not 
intended,  and  in  my  opinion  the  words  of  the  section 
do  not  compel  me  to  adopt  snch  a  construction. 
There  must,  &«refore,  be  judgment  for  the  defendants 
in  the  action  with  ooats. 


Solicitors  for  the  plaintiA,  AUtn  A  Bon, 
Solicitor  for  the  defendants,  Stagtr  Berry, 
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{From  the  Court  of  Error  and  from  (he  Sapreme  Court 
of  the  Turki  and  Caieoi  Iilandi.} 

Much  21. 
Feith  V,  Fbith.  (a.) 

Pototr  of  attcrrnet/ — Poiver  coupled  with  an  inttreit — ■ 
lievoeation —  Manager  —  Eifidetice  —  Additionnt  con- 
tUltration  to  that  tjpraHil  in  doe-umtut — S^iteific  jter- 
fijTinance. 

Whtre  a  power  of  aitoriiey  wai  given  liy  the  ownfrt  of 
an  esUite  to  an  aijent  to  tnter  into  poisesaiim  and  to 
imnuiyi  the  eitatf,  to  reeeive  the  rents  and  projiU  and  to 
pay  the  dchts  of  the  owiiera,  and  pomiaalun  wtia  takrn  hy 
the  ai/eut,  and  tome  time  aftetninriis  the  jtotaer  of 
tiitomey  revoked  and  jK.iiesiion  demtinJed, 

Held,  that  the  power  of  attorney  wat  resocalile,  althouffh 
the  agent  had,  with  the  eonftni  of  one  of  the  oumtm, 
yiven  a  perional  guarantee  to  the  mortgagee  of  the  ettate 
to  pay  the  morffjage  iUbt  on  the  day  of  redemption, 
and  {even  if  the  authority  were  irrevnmble)  the  oiuntn 
were  entitled  to  reeover  jtotetsiion  of  the  prop^tij. 

Thete  appeals  arose  out  of  an  actioa  of  ejectment 
under  clrcumattnoes  wbioh  are  set  out  at  leugtb  iu 
their  lordships'  jadgmeot. 

The  rjuestioii  a,%  to  when  tk  power  of  attorney  is 
Tevocuble  when  the  donee  of  the  poirer  bus  an 
interest  was  uonsidered,  and  iu  this  particutar  caae 
adjudicated  upon. 

Martelli,  for  the  appellant. 

Whinney,  for  the  respondent. 

The  Judgmeut  of  their  lordshipa  (Earl  of 
HALSBuaY,  Lords  Davey,  EoBEaraoN,  ATKl^*^oM, 
and  Sir  Akxuuh  Wilson-)  was  delivered  by 

Lwd  At  KINS  OK, — The  action  out  of  which  these 
appeals  have  arisen  waa  one  of  Fjeotment,  brought  to 
recover  poBsession  of  au  estate  c^led  ■'  the  J.  J.  Frith 
Estate  "  situate  at  Uockburn  Harbour,  South  Caioos, 
in  the  Turks  aud  CaicoA  Islands.  The  plain! ilF  (the 
present  reepondent)  sued  as  attorney  for  Elizabeth 
Ann  Frith,  the  widow  and  executrix  of  3,3,  Frith, 
deceased,  the  former  owner,  under  whose  will  she 
(the  widow)  was  tenant  for  life  of  the  estate,  her  two 
sons  beiug  tenants  iu  common  in  rr^mainder.  The 
defendant  (tbe  pr^seut  appellant)  had  been  appointed 
attorney  over  the  estate  by  two  deeds,  dated  respec- 
tively the  1 2th  of  March,  1902,  and  the  1 8th  of  October, 
1902,  executed  by  the  executrix  and  her  laid  two 
sons,  and  authorizing  him  to  enter  into  possession  of 
and  manage  the  estate,  to  receive  the  rents  and  profits 
thereof,  and  thereout,  after  providing'  for  the  expenses 
of  ntaoagement,  pay  the  debts  due  by  the  owners  of 
the  estiite.  In  the  month  of  May,  1902,  the  appellant 
entered  into  possession  as  such  attorney,  la  the 
month  of  September,  1903,  notice  was  served  npon 
him  by  the  widow  and  the  sous  purporting  to  revoke 
his  appointuient.  Shortly  afterwards  possession  waa 
demanded  from  him  on  behalf  of  the  widow,  but  was 
refoaed  by  him  on  tbe  ground  that  owing  to  a 
personal  goarantee  that  he,  with  the  widow's  consent, 
had  given  to  one  W.  B.  Astwood,  a  mortgagee  of  the 
estate,  to  pay  the  mortgage  debt  on  the  day  of 
redemption,  his  authority  was  coupled  with  an 
interest  and  waa,  therefore,  irrevocable.  The  deeds 
of  the  12th  of  March  and  the  ISth  of  October,  1902, 
do  not  contain  any  reference  to  this  guarantee 
or  to  tlje  mortg.ige  debt,  and  did  not  oreate 
any  charge  or  lien  in  favour  of  Astwood  or  any  other 


(a.)  Beported  by  C, 
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creditor  of   the  owners  of  the  estate,  or  iaem.  pHt 

of  A  at  wood's  security.  And  though  by  the  pAjmiait 
of  the  latter's  debt  the  special  interest  whicti  was  to 
keep  alive  the  appellant's  authority  would  have  oeawd 
to  exist,  his  continuance  in  his  {tost  is  not  made  to 
depend  in  any  way  on  that  event.  It  was  alleged 
that  the  appellant  had  before  the  12th  of  March. 
1902.  the  date  of  the  Erst  de«d,  given  security  to 
another  creditor,  Messn,  Middleton  &  Co.,  of  Kew 
York,  but  inasmuch  as  btfvjre  it  was  attempted  to 
revoke  the  appellant 's  authority,  and  necessarily  before 
poasession  was  demanded,  the  full  amount  due  to  this 
firm  had  been  tendered  to  them,  it  was  conceded  in 
argument  that  nothing  turned  upon  this  transaction. 
and  that  as  far  as  these  appeals  are  concerned  it 
might  be  dismissed  from  oonsideratign. 

At  the  trial,  which  took  place  before  8t,  Aubyn.  J., 
and  a  apeciAl  jury  of  the  island,  there  was  no  sabstantial 
conflict  of  evidence.  Tbe  main  facts  of  the  caae  w«r« 
in  effect  admitted.  Tbo  iippt'llant,  however,  t«ndered 
evidence  to  sho  w  thit  the  deed  of  the  1  Stb  of  Octobo-, 
1902,  did  D'  t  disclose  the  entire  consideration  given 
for  it,  and  that  additional  consideratiou  for  it  had 
moved  from  the  appellant,  namely,  the  above- 
mentiooed  personal  guarantee  given  by  him  to 
Astwood  with  the  approval  of  the  widow,  wttbout 
which  it  was  clearly  established  that  Astwood  would 
not  have  advanced  the  money.  The  learned  jodm 
at  tirst,  apparently,  thought  this  evideuoa  waa  inad- 
missible on  the  ground  that  it  would  contradict  tlte 
deed ;  but  sultsequentLy  he  admitted  it.  At  th*  elOM 
of  the  defendant »  case  he  exjiressed  the  opinion  ttat 
the  main  question  at  issue— namely,  whether  the 
power  of  attorney  were  revocable  or  not — waa  purely 
a  question  of  law  for  his  owu  decision  -  but  &t  the 
instance  of  the  appellant's  advocate  he  submitted 
to  the  jury  eight  somewhat  involved  and  com- 
plicated questions.  Of  thesa  tbree  only — natnely, 
Nos,  2,  3,  aLd  S,  seem  to  be  of  any  importance.  The 
answers  to  these  appear  when  tiken  together  to 
amount,  in  effect,  to  a  finding  th«t  there  waa  con- 
sideration for  the  deed  of  the  ISth  of  October,  1903, 
other  than,  and  additional  to,  that  mentioned  in  tt — 
namely,  the  agreement  between  the  widow  and  the 
appellant  that  the  latter  should  give  to  Astwood  the 
above  mentioned  personal  guarantee,  as  be  subee- 
quetitly  did. 

On  these  findings  the  appellant's  advocate  moved 
for  juditment,  but  St.  Aubyn,  J.,  on  the  ;Jrd  of 
December,  1903,  delivered  the  judgment  of  the 
Supreme  Court  in  favour  of  respondent,  holding  that 
the  parol  evidence  tendered  to  prove  the  additional 
oonsideration  waa  inadmissible  on  the  ground  that  it 
contradicted  the  deed,  and  that  the  authority  given 
to  the  appellant  as  attorney  waa  revocable. 

From  this  decision  the  appeSlaiit  appealed  to  the 
Court  of  Error  of  the  Islands.  That  tribttoal  btlil 
that  the  appellant  had  not  token  the  neoessary  step* 
to  bring  his  appeal  before  them  ,'  that  the  appeal  was 
in  fact  not  properly  before  them  at  all;  and  th»y 
dismissed  it  with  costs.  From  this  decision  the 
appellant  obtained  leave  to  appeal  to  his  Majesty  tn 
Council  in  the  usual  way.  The  record  of  the  prvxsead- 
ings  does  not  show  what  were  the  particular  rolas  of 
practice  which  the  appellant  was  considered  to  tiM* 
violated  or  failed  to  observe,  and  at  the  praoeedtngt 
of  the  Court  of  Error  appear  to  have  bejn  somewh<it 
irregular,  special  leave  waa  given  to  the  appellant  ti 
appeal  from  the  decision  of  the  Supreme  Court  direct 
to  his  M«jeaty  in  Council,  in  addition  to  the  leave  to 
appeal  obtained  by  him  from  tlie  Court  of  Boor 
itself. 

The  appellant's  counsel  on  the  hearing  of 
appeals  contended  in  effect : 

(1)  That  St.  Aubyn,  J.,  was  wrong  in  holdinf  I 
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the  parol  evidence  of   the  additional  conrideration 
'waa  madmiasible. 

(2)  That  the  anthority  given  to  the  appellant  by  the 
twoinatrnmentaof  the  12th  of  March  and  the  18th 
of  October,  1902,  wai,  having  regard  to  the  findingB 
of  the  jury  in  reference  to  the  goarantee,  an  authori^ 
conpled  with  an  interest  and  therefore  irrevocable. 

(3)  That  the  attempt  to  revoke  the  authority  and 
to  dismiss  and  dispossess  the  appellant  before  the 
seven  yeirs  for  which  he  was  appointed  had  expired 
was  BO  inequitable  that  the  respondent  should  be 
restrained  by  injunction  from  carrying  it  out,  and 
that  therefore  the  appeUant  had  a  good  equitable 
defence  to  the  ejectment. 

These  are,  in  effect,  the  questions  for  their  lord- 
ahips'  decision. 

&  support  of  the  first  contention  the  caie  of 
Clifford^.  Twrrell,  1  Y.  &  C.  138,  which  was  a  suit 
for  specific  performance,  was  cited. 

The  plaintiff  in  that  case  was  the  lessee  of  a  farm 
the  stock  and  farming  implements  upon  which  had  at 
the  suit  of  the  defendant  been  taken  in  execution. 
The  pUuntiff,  with  the  ooosent  of  the  sheriff,  executed 
a  deed  by  which  he  purported  to  assign  to  the  defend- 
ant, for  a  money  consideration  exceeding  the  amount 
of  the  execution,  the  chattels  seized,  and,  it  was 
contended,  his  interest  in  the  leasehold.  Parol 
evidence  was  admitted  to  prove  that  additional  con- 
sideration was  in  fact  given  for  the  deed  by  which 
the  plaintiff  wss  induced  to  execute  it— namely,  an 
agreement  by  the  defendant  that  he  would  pay  to  the 
pUintaff  an  annuity  of  £40  per  annum  during  hia  life 
and  give  to  him  a  house  worth  £10  a  year  to  live  in. 
Specific  performance  of  that  parol  agreement  was 
decreed.  The  Vice-chancellor  (Sir  L  Shadwell)  in 
delivering  judgpnent  in  the  case,  lays  down,  in  the 
opinion  of  their  lordships  correctly,  the  rule  of  law 
upon  this  subject    He  said : 

"  Bules  of  law  may  exclude  parol  evidence  where  a 
'written  instrument  stands  in  competition  with  it,  but 
it  has  long  been  settled  that  it  is  not  within  any  rule 
of  this  nature  to  adduce  evidence  of  a  consideration 
additional  to  what  is  stated  in  a  written  instrument." 
And  then  adds:  "The  rule  is,  that  where  there  is 
one  consideration  stated  in  the  deed,  you  may  prove 
any  other  consideration  which  existed,  not  in  con- 
tradiction to  the  instrument ;  and  it  is  not  in 
contradiction  to  the  instrument  to  prove  a  larger 
oonsideration  than  that  which  is  stated." 

Their  lordships  think  the  present  case  comes  within 
the  rule,  that  the  evidence  proposed  to  be  given  did 
not  contradict  the  deed,  and  that  the  appellant's  first 
contention  is  well  founded. 

In  reference  to  the  second  point,  it  cannot  be 
disputed  that  the  general  rule  of  law  is  that  em- 
ployment of  the  general  character  of  the  appellant's 
in  this  case  can  be  terminated  at  the  wUl  of  the 
employer.  The  proper  conduct  of  the  affairs  of  life 
necessitates  that  this  should  be  so.  The  exception  to 
this  rule  within  which  the  appellant  must  bring  him- 
self, if  he  is  to  succeed,  is  that  where  "  an  ag^reement 
is  entered  Into  for  sufficient  consideration,  and  either 
f orns  part  of  a  security,  or  is  g^ven  for  the  purpose  of 
securing  some  benefit  to  the  donee  of  the  authority, 
such  anthority  is  irrevocable "  :  Storey  on  Agency, 
p.  476. 

It  cannot  be  contended  that  the  ordinary  case  of  an 
ag^t  or  manager  employed  for  pecuniary  reward  in 
the  shape  of  a  fixed  salary  comes  within  this  excep- 
ti  )n,  though  his  employment  confers  a  benefit  upon 
him.  And  their  lordships  are  of  opinion  that  the 
potation  of  the  appellant  under  the  instruments 
mpointing  him  attorney  over  ttiis  estate  is  in  law 
that  of  an  ordinary  agent  or  manage  employed 
at    a    salary,    and     nothing     more,    because    the 


anthority  which  was  conferred  npon  him  contains 
no  reference  to  the  special  interest  in  the  occupa- 
tion of  his  post  which  his  guarantee  to  Astwood 
might  have  given  him,  was  not  expressed  or  intended 
to  be  used  for  the  purpose  of  subserving  that  interest, 
and  has  no  connection  with  it.  For  these  reasons 
their  lordships  think  that  the  authority  given  to  the 
appellant  waa  revocable.  Several  cases  have  been 
cited  by  the  appellant's  counsel  in  sopport  of  his 
second  contention.  On  an  examination  of  them  it 
will  be  found  that  the  essential  distinction  between 
this  case  and  those  cited  is  this,  that  in  each  of 
the  latter  power  and  authority  were  given  to  a 
particular  individual  to  do  a  particular  thing,  the 
doing  of  which  conferred  a  benefit  upon  him, 
the  authority  ceasing  when  the  benefit  was  reaped, 
while  in  this  case,  as  already  pointed  out,  nothing 
of  that  kind  was  ever  provided  for  or  contemplated. 
In  CarmichaeCt  case,  [1896]  2  Ob.  643,  the  donor  of 
the  power,  for  valuable  conrideration,  conferred*  uiK>n 
the  donee  authority  to  do  a  particular  thing  in  which 
the  latter  had  an  interest — ^namely,  to  apply  for  the 
shares  of  the  company  which  the  donee  was  pro- 
moting for  the  purpose  of  purchasing  his  own  pro- 
perty from  him,  and  the  donor  sought  to  revoke  that 
authority  before  the  benefit  was  reaped.  In  Spooner 
V.  Sandilanda,  1  Y.  &  C.  390,  the  donor  charg^  hia 
lands  with  certain  debts  due  and  to  accrue  due  to  the 
donees,  and  put  the  latter  into  the  possession  of  those 
lands  and  into  receipt  of  the  rents  and  profits  of 
them,  for  the  express  purpose  of  enabling  the  donees 
to  discharge  thereout  these  same  debts ;  and  it  was 
sought  to  eject  the  donees  before  their  debts  were 
paid.  In  Clerk  v.  Laurie,  5  W.  B.  629,  2  H.  &  N. 
199,  a  wife  x)ledgred  to  a  bank  dividends  to  which 
she  was  entitled  to  secure  advances  made  to 
her  husband.  It  was  held  that  while  the  advances 
remaioed  unpaid  she  could  not  revoke  the  bank's 
authority  to  receive  the  dividends.  In  Smart  v. 
Sandart,  o  C.  B.  895,  it  was  decided  that  the  general 
authority  of  a  factor  in  whose  hands  g;oods  were  placed 
for  sale,  to  sdl  at  the  best  price  which  could  reasonably 
be  obtained,  could  not  be  revoked  after  the  factor  had 
made  advances  on  the  security  of  the  goods  to  the 
owner  of  them,  and  while  these  advances  remained 
unpaid.  It  is  not  necessary  for  the  purposes  of  these 
appeals  that  their  lordships  should  determine  whether 
or  not  the  appellant  has,  on  the  authority  of  Bead  v. 
Anderton,  32  W.  B.  950,  L.  B.  13  Q.  B.  D.  779,  and 
Turner  v.  Goldmith,  39  W.  B.  647,  [1891]  1  a  B. 
544,  a  right  of  action  against  the  respondent 
for  damsges  for  breach  of  ag^reemeni.  However  that 
may  be,  it  is  clear,  their  lordships  think,  that  even 
if  the  authority  conferred  npon  the  appellant  had  been 
irrevocable,  he  has  not  a  good  eqmtable  defence  to 
the  action  of  ejectment,  inasmuch  as  the  oontraot 
made  with  him,  being  one  entire  tiling  incapable  of 
being  divided  into  independent  parts,  he  woidd  not, 
upon  the  authorities  cited,  be  entitled  to  an  injunc- 
tion to  restrain  the  respondent  from  suing  in  eject- 
ment. That  is,  as  the  appellant's  counsel  admits,  the 
test  A  suit  for  such  an  injunction  would,  in  this 
case,  amoant  in  effect  to  a  suit  for  specific  ^erfonn- 
ance  of  a  contract  for  hiring  and  service,  a  suit  which 
cannot  be  maintained.  In  Ogden  v.  Fouiek,  4  Da  G.  F. 
&  J.  426,  the  suit  was  instituted  for  specific  perform- 
ance of  an  agreement  to  grant  a  lease  of  a  ooal  wharf. 
The  agreement  contained  a  provision  that  the  plaintiff 
should,  during  the  term,  be  appointed  manager  of  the 
ooal  wharf  at  a  specified  salary.  It  was  hdd  by  the 
Lords  Justices  that  the  two  parts  of  the  agreement 
were  inseparably  connected,  and  as  a  decree  for 
specific  x>erformance  of  the  contract  for  personal 
service  could  not  be  granted,  the  rait  must  be  dis- 
missed.    In  Stacker  ▼.  BroekelbanJc,  ^0  L.  J.  Ch. 
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401,  the  plaintiff,  who  waa  entitled  to  certain 
leltora  patent,  by  deed  granted  to  tbe  defendant  for 
a  money  ooDBideration  an  exclueiTe  licence  to  use  the 
patent,  and  by  the  aam©  deed  covenanted  with  the 
plaintiff  that  he  (the  plaintiff)  should  act  a4  manager 
of  the  defendant's  works  for  the  same  period.  The 
plaintifF  wa»  digmissed.  He  thereupon  tiled  a  bill 
cMmiag  to  be  a  partner  in  the  btuincas,  and  praying 
that  the  defendant  might  be  restmned  from  exclud- 
ing him  from  tha  works.  In  delivering  judgment  the 
Lord  Chancellor  (Lord  Traro)  aaid: 

"  I  therefore  am  clearly  of  opinion  that  .  .  . 
there  was  no  pirtnership,  that  it  wiis  simply  a  con- 
tract of  tailing  and  of  service,  the  remuneration  to  be 
measured  with  reference  to  the  amount  of  the  profits 
of  the  biisineiH.  If  that  he  so,  is  there  any  instance 
.  ,  .  where  it  has  been  aapposed  that  a  contract 
of  hiring  and  lervice  could  be  mide  the  guhjeot  of  an 
applieation  to  this  court  if  tbe  employer  claimed 
.  ,  .  to  dismiss  his  aervant,  or  his  manager,  or  by 
whatever  name  the  party  to  perform  the  service  is  to 
be  denominated  P  I  do  not  recollect  any  instance  of 
any  attempt  on  the  part  of  a  court  of  equity  to  compel 
the  employer  to  retain  the  servant,  agent,  or  manager, 
and  not  to  forbear  to  leave  him  to  hia  remedy  at  Taw 
for  the  breach  of  it." 

Their  lordships  are  accordingly  of  opinion  that  the 
appellant's  third  contention,  J  ike  hia  tecond,  cannot 
be  auttained,  and  that  the  appellant  ia  not  entitled  to 
withhold  from  the  executrii  the  posseaaion  of  the 
lands  which  he  obtained  as  her  and  her  tons'  attorney 
or  agent. 

Their  lordships  will  therefore  humbly  advise  hia 
Majesty  that  both  these  appeals  should  be  diamiased. 
The  appellant  must  pay  the  costs  of  them. 

Solidtora,  Durgese,  Coiens,  it  Co, ;  John  FuiBcctt, 


July  31. 


Otourt  of  Uppral 


Original  Motion.  \ 

(Colliuf,M,R.,andVaughan 'Williams,  \ 

Eomer,   Cc/.ens-Hardy,    Moulton,  j 

and  Parwell,  L.JJ.)  / 

In  re  An  ARBtTBATioN  betwerw  Choasdell  and 

Oamuell,  Laibi>,  &  Co.  (Limited),  (a.) 

Pmctice — Appeal — Interhcuiftrt/  or  final  order —Motion 
tij  nt  titiilt  award — Ord.  5N,  rr.  3,  15. 

An  ttVMrd  of  an  arbUrutor  was  ttattd  in  the  form  of 
a  ii'tciid  case.  Sr/ore  the  epecial  Mac  tnmt  on  f<}r  hear' 
itiij,  the  Diuitional  Cowrl,  upvn  ih:  appUiuliuit  uf  oim  uf 
the  ijcirtiss,  tit  t!if  awotrd  aeide  upon  the  ground  of  surnf 
technical  miacondad  on  the  jxtrt  u/f/i*  nrhitratur.  Upon 
apjital/ru/n  the  urdtr  nf  the  Divisional  Court, 

Held,  thitt  the  oi'der  iOixs  an  interlocutory  and  not  a 
fiatil  order,  and  the  opfival  auyht  there/ore  to  he  entered 
in  the  interlueutory  lift. 

Application  t3  transfer  an  appeal  from  the  final  to 
the  interlocutory  list 

A  contract  in  writing  between  Croasdell  and 
Oammell,  Laird,  &  Co.  contained  tt  olauae  that  all 
diaputea  arising  under  the  contract  should  be  referred 
to  arbitration.  Disputes  having  arisen  under  tbe 
uon  tract,  an  arbitrator  was  appointed,  and  lie  made 
hia  award  in  the  form  of  ■  apodal  caae,  which  was 
tiet  down  tor  hearing. 

Before   the    special    caac  oamu    ou  to  be  liuiird, 

(a.)   Reported  by  W.  F.  BaukT,  Bsq.,  Barrietei- 

at-Lttw. 


Cammelb  Ltird,  &  Co.  moved  to  set  ths  award  aside 
upon  the  ground  of  some  objection  to  the  coudact  of 
the  arbitrator  amountiag  to  technical  misconduct  on 
his  part. 

The  Divisional  Court  ordered  "  that  the  award  of  " 
the  arbitrator  ••  made  by  him  in  the  form  of  a  ipecUl 
case    .     .     .    be  set  aside  with  costs." 

Croasdell  served  notice  of  appeal  aa  from  an  inttf - 
looutory  order,  bat  the  officer  in  charge  of  the  list 
entered  the  appeal  in  the  final  list  as  being  an  appeal 
from  a  iintJ  order. 

a  A.  Hutai^l,  K.C.  (Sheplurd  Lifth  with  hun>.  foe 
CroasdeU,— The  order  of  the  Divisional  Coart  u  aa 
interlocutory  and  not  a  final  order.  Tbe  lat«st  test 
is  that  laid  down  by  Lrird  Alverstone,  LO.  J.,  in  Boiton 
V.  Altrificham  Urhir.  Council,  jl  W.  R.  337,  [18I13_'  i 
K,  B,  547,  in  the  Contt  of  Apx>eal— namely,  whether 
tbe  judgment  or  order,  aa  made,  finally  disposes  of 
the  rights  of  the  parties.  That  was  the  teat  lud  down 
byJessel,  M.R.,  in  deUvering  the  decision  of  lh«  Court 
of  Appeal  iu  In  re  Stockton  Iron  Furnacf  Co.,  27  W.  R. 
433,  10  Vh.  D.  330.  In  Br -.ion  v.  Altrinehan  (.'rban 
Coitneil  the  court  refused  to  follow  the  test  bud  down  ia 
Salajnan  v.  Warnei;  39  W,  B.  547,[1S91]  I  Q.  B.  73t— 
namely,  that  an  order  ia  not  final  unless  it  is  one 
made  on  such  an  application  or  proceeding  that,  for 
whichever  side  the  dedaiou  is  given,  it  will,  if  it 
fitand9,  finally  determine  the  matter  in  litigation.  In 
the  present  case  the  order  doea  not  determias  the 
rights  of  the  putiea.  The  court  has  to  asosrtwii  what 
is  the  real  matter  in  litigation,  and  ae«  whether  th« 
rights  of  the  parties  as  to  it  have  been  determtiied. 
The  real  matter  in  Utigation  here  relat«8  to  the  righti 
of  the  parties  under  the  contract.  There  has  been  no 
determination  as  to  those  rights,  and  they  are  left 
undetermined  hy  the  order  setting  aiide  the  award. 
In  In  re  Iklagoa  liny  liailwuy  and  Taiicrtd,  -il  W.  B. 
67S,  this  coart  held  that  an  appeal  from  a  refusal  to 
set  BtiJe  an  award  or  remit  it  to  the  umpire 
for  consideration  is  analcgoiis  to  an  application  for  a 
new  trial,  and  ought  to  be  set  down  in  the  inter- 
locutory and  not  iu  the  linal  list  of  appeals.  That 
decision  covers  the  present  case,  and  u  it  has  stood 
for  aeventeen  years  it  ought  not  to  be  disturbed. 

Standard  Diaeoant  Co.  v.  Oiardde  la  Grange,  26  W.  E. 
'J6,  3  C.  P.  D.  C7  ;  CoUiiti  v.  Paddipyton  Veriry,  '28 
W.  E.  oSS,  0  Q,  B.  D,  368  ;  Sherbrook  ▼.  Tti/nrU,  30 
W,  E,  740,  0  Q.  B.  D.  621 ;  and  In  re  Seet-et  <t  Co., 
30  W.  R,  252,  [1J)02]  I  Ch.  29,  were  also  ttferred  to. 

A.  J.  Aahton,  for  Cammell,  Liird,  &  Co.— Th«tait 
is  whether  the  particular  Utiga'ion  before  the  court 
has  been  brought  to  an  end  by  the  order  appealed 
against.  The  Ha  here  is  tbe  reference  of  tbe  lusptttcs 
to  the  particular  arbitrator,  and  that  has  come  tO  a 
final  conclusion  by  the  order  of  the  Diiiuional  Court. 
If  the  other  party  desires  to  have  thoic  di*fiiU* 
settled  under  the  arhitnition  danre  in  the  contract, 
he  must  begin  his  proceedings  de  nui'o.  The  rights 
of  the  parties  in  that  particular  tit  have  htva  finally 
disposed  of,  and  therefore  the  order  is  a  Haal  crder. 

V.  A,  HusttH,  K.C,  replied. 

Collins,  M.R.^In  the  view  which  we  take  of  this 
matter  it  is  not  necessary  to  go  through  all  the 
decisions  which  have  been  cited  to  us  with  the  view 
of  showing  what  is  tbe  proper  general  principle  upon 
which  the  court  ought  to  act.  In  any  view  we  may 
take  of  that  matter  we  muat  in  the  end  decide  the 
particular  case  before  us,  and  I  prefer  in  this  instanos 
merely  to  decide  the  particular  case  for  the  reMons 
which  I  will  give  later  on. 

The  particular  order  from  which    the   appeal  b 
brought  is  one  made  upon  an  application  to  set 
an  award  of  an  arbitrator  upon  the  grooad  of 
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techniosl  objection  to  hia  oonduot,  or  apon  the  gproond 
of  acme  exceas  of  jarisdiotion.    The  arUtrator  atated 
Ilia  award  in  the  form  of  a  apedal  oaae.    The  resnlt  of 
the  application  to  the  Divisional  Oonrt  was  that  the 
award  was  set  aside.    That  order  of  the  court  did  not 
imvolTe  any  decision  as  to  the  rights  of  the  parties  in 
tbe  arbitration  proceedings,  but  simply  decided  that 
the  aw«rd  given  was  abortive.    It  did  not  deal  or 
pretend  to  deal  with  any  of  the  matters  raised  in  the 
•pecial  case,  which  are  left  undecided  by  the  order. 
The  <nder  left  the  rights  of  the  parties  just  as  they 
were  before.  The  question  now  raised  ia  whether  that 
order  is  a  final  or  an  interlocutory  order.    It  seems  to 
me  that,  judged  by  any  of  the  tests  which  have  been 
au^^geated  in  the  cases,  it  is  an  interlocutory  order. 
The  parties  to  the  arbitration  are,  in  my  opinion,  in 
substance  in  the  same  position  for  this  purpose  as 
the   parties  to  a  litigation.     The  law  hM  asserted 
its     jurisdiction    over    these     oonsensnal    arrange- 
ments for  the    determination  of    disputes   between 
the     parties,    and    having    thus     introduced     the 
machmery  of  the  law,  which  gives  legal  effect  outside 
and   beyond   the    consent   of    the  parties  to  tiiose 
arrangements,  it  seems  to  me  tbat  the  proceedings 
onght  to  be  treated  as  proceedings  in  a  litigation. 
Where   there  are  disputes  between  the  parties  and 
provision  is  made    for  the  determination  of  those 
disputes  by  arbitration,  and  there  is  introduced  the 
maohinery  of  the  court  which  crystallizes  the  dis- 
putes and  brings  them  to  the  determination  of  the 
arbitrator,    who    is    acting    under    the   jurisdiction 
sanctioned  by  the  court,  it  seems  to  me  that  ia  those 
circumstances  an  order  made  by  the  court,  not  dealiog 
with  any  of  those  disputes  at  all,  but  leaving  them 
exactly  where  they  were  before  and  merely  asserting 
an  infirmity  in  the   award,  must  be  treated  as  an 
interlocutory  order.    The  court  retains  its  jurisdic- 
tion over  the  matter,  and  may  send  it  to  another 
arbitrator.    That  is  enough  to  decide  this  case,  and 
therefore  an  order  must  be  made  transferring  the 
appeal  to  the  interlocutory  list.    We  refrain  from 
laying   down    any  general  rule    npon  the  subject, 
faeoaose  the  matter  is  within  the  jurisdiction  of  the 
Bule  Committee,  and  it  seems  to  us  to  be  more  fitting 
that  the  Bole  Committee  should  do  it  by  means  of 
a  new  rule  than  that  the  court  should  lay  it  down  in 
a  case  in  which  it  is  not  necessary  to  do  so.    The 
costs  of  this  application  will  be  costs  in  the  appeal. 

TAxroHAir    Wiluahs,    Boubb,   Cozens-Habdt, 
MoTTLTOir,  and  Fakwell,  L.JJ.,  agreed. 

Application  granted. 

Solicitor    for    Croasdell,    H.    NeUun    Paitley,  tor 
Paitlty,  Falcon,  <fe  Skerry,  Worldngton. 

Solicitors  for  Cammell,  Lvrd,  &  Co.,  Ltdgard  A 
Smith,  for  T.  Mittmm,  Worldngton, 


July  9. 


From  Chan.  Div. 

(Vanghan  Williams,  Bomer,  and 

Moulton,  L.JJ.} 

In  re  Babey'b  Tbusts. 
Babbt  v.  Suabt.  (a.) 

Divorce  —  Separation  deed  —  Alimony  —  Deduction  of 
income  tax — Inland  revenue — Income  Tax  Act,  1842 
(6  <£  6  Viet  e.  3d),  m.  102,  103— Income  Tax  Act, 
1863  (16  <fc  17  Vict.  c.  34),  «.  40. 

Decieion  of  Kekewich,  J.  (ante,  p.  448,  [1906]  1  Ch. 
768),  affirmed.    . 


(a.)  Beported  by  Leokabd  T.  Fobd,  Biq.,  Bar- 
/istei-at-Law. 


This  was  an  appeal  from  a  decision  of  Kekewich,  J. 
The  facts  of  the  case  will  be  found  fully  reported 
ante,  p.  448,  [1906]  1  Ch.  768. 

Beddall,  for  the  appellant. 

P.  0.  Lawrence,  K.C.,  and  ■E.  Ford,  for  the 
respondent,  were  not  called  upon< 

Norman,  for  the  trustees. 

Vauohau  Wiluams,  L.J.— In  my  opinion  the 
decision  of  Kekewich,  J.,  in  this  case  is  absolutely 
right  on  every  point  and  it  would  only  be  wasting 
time  to  go  eeriatim  through  tbe  arguments  which 
have  been  addressed  to  us  on  behalf  of  the  appelant. 

BoHKB,  L.J. — I  am  of  the  same  opinion.  There 
are  no  serious  legal  g^unds  for  this  appeal  The 
appellant  herself,  who  is  not  a  lawyer,  may  have 
thought  that  there  were. 

Flbtchbb  Moin.TOir,  L.J.— I  agree. 

Appeal  ditmiued. 

Solicitors,  Booth  &  Smee  ;  Harcourt,  Son*,  is  Bolt. 


]Dig|  Ooutt  of  JItttftta. 

Chan.  Div.  I  t       <w»  «, 

Buckley,  J.;  June  20,  27. 

Newtok   v.   BiBMiNaHAM   SicALi,   Abus   Co. 

(lilUITKO).  (a.) 

Company  —  Artidet  of  a$»ociation  —  Alteratio*  of— 
Internal  reserve  fund — Auditori  not  to  disdoie  infor- 
mation—  Validity  of  article— Companies  Act,  1879 
(42  <fc  43  Viet.  e.  76),  $.  1— Companies  Act,  1900 
(63  <£  64  Ptet.  c  46),  m.  21,  22,  23. 

A  company  had  passed  a  special  resolution  to  alter  the 
articles  of  association  of  the  company  hy  inserting  pro- 
visions therein  for  the  creation  of  an  internal  reserve 
fund,  in  respect  of  which  the  auditors  should  be  bound 
to  withhold  all  information  from  the  shareholders.  A 
shareholder  brought  an  action  to  restrain  the  company 
and  its  directors  from  acting  on  stuh  resolution. 

Held,  that  any  regulations  which  precluded  the  auditors 
from  availing  Memselves  of  all  the  information  to  which 
under  the  Ad  they  were  entitled,  as  material  for  the 
report  which  under  the  Act  they  were  to  make  as  to  the 
true  and  correct  state  of  the  company's  affairs,  were 
inconsistent  with  the  Act,  and  that  the  resolution  was 
therefore  invalid. 

This  was  the  trial  of  an  action  brought  by  Sir  A.  J. 
Newton,  suing  on  behalf  of  himself  and  all  the  otiier 
shareholdere  of  the  company,  against  the  company, 
claiming  a  daolaration  that  a  special  resolution  ptMsed 
at  an  extraordinary  general  meeting  of  the  company 
held  on  the  24th  of  January,  1906,  and  confirmed  at 
an  extraordinary  gener«l  meeting  held  on  the  21st 
of  February,  1906,  to  alter  tbe  articles  of  association 
of  tbe  company  by  inserting  provisions  for  the 
creation  of  an  internal  reserve  fund  was  ultra  vires 
and  invalid,  and  au  injunction  to  restrain  the 
company  and  its  directors  from  acting  upon  such 
resolution. 

The  company  was  incorporated  in  1896  under  the 
name  of  the  Birmingham  Small  Arms  and  Metal 
Co.  (Limited),  with  a  capital  of  £600,000,  divided 
into  79,370  ordinary  shares  of  £6  each,  and  40,630 
preference  shares  of  £5  each. 

(a.)  Beported  by  Bdwabs  J.  M,  OHAFUir,  Bsq., 
Barrister-at-Law. 
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Ngyrow  V.  BmxisaBAU  SitAXL  Asica  Oo.  (Liiutkd). 


Hioa  GoiTST. 


By  a  ipedftl  resolution  of  the  oompaoy  duly  pM«ed 
•nd  GODfirmed  the  name  of  the  company  was  in 
1897  altered  to  the  Birmingham  Small  Arms  Co 
(limited). 

The  special  resoltttjoc  which  formed  the  •ubiect- 
matter  of  the  preterit  action  wa«,  so  faraa  material,  in 
the  following  terms ; 

"  That  the  articles  of  association  of  the  compwiy  be 
and  they  are  hereby  altered  ai  follows  : 
_  *'  (0  By  the  iniertii.u  after  article  1 33  of  the  foUow- 
ingartiole:  133a.  In  addition  and  without  promdioe 
to  the  powers  conferred  by  articles  132  and  133,  the 
directors  may  in  any  year  in  which  they  shall  recom- 
mend a  dividend  to  be  paid  on  the  ordinary  sharee  of 
the  company  of  not  less  than  10  per  cent,  on  the 
amonBt  paid  up  thereon,  aet  aside  (without  disclosing 
the  faot)  out  of  the  earnings  or  profita  in  such  year 
wmainmgafter  providing  the  amounts  necessary  to 
pay  the  dividends  pajable  on  preference  sharen,  and 
the  dividend  which  they  reoommead  on  the  ordinary 
■hare»,_  such  a  *um  as  they  may  deem  necessary 
or  desirable  in  the  interest  of  the  company  as  an 
internal  reserve  fund,  or  as  an  addition  to  snch 
internal  reserve  fund  when  formed,  which  internal 
reserve  fund  shaU  be  held  upon  the  terms  Mid  for 
the  purposes  following— that  is  to  say  : 

"  (al  The  internal  reserve  fund  phall  be  separate 
from  the  reserve  fund  under  artiole  132,  and  need  not 
te  shown  in  or  diidoBed  by  the  balance  sheet,  and 
the  directors  need  not  give  any  information  to  the 
Bhareholdera  as  to  the  amount,  investment,  or  appli- 
cation thereof,  or  otherwise  in  relation  thereto,  either 
in  their  report  or  otherwise." 

"(fr)  Suoh  internal  reserve  fund  may  be  invested 
upon  suoh  investments  (other  than  the  shares 
of  th«  company)  as  the  diroctore  may  in  their 
absolute  diBoretion  think  fit,  without  their  being 
liable  for  any  depreciation  of  or  loss  in  consequence 
of  such  investmente,  whether  the  same  be  usual  or 
autbonzed  investiuenta  for  trust  funds  or  uot. 

"(c)  8uch  inferaal  reserve  fund  may  be  used  and 
applied  at  the  discretion  of  the  directors  for  any  pur- 
pose for  which  the  ordinary  reserve  fund  u  available 
^i  y"^  *,°^  purpose  which  the  directors  in  their 
absolute  discretion  may  consider  will  serve,  protect  or 
advauee  the  interests  of  the  company,  or  preaerve  or 
promote  the  value  of  the  undertaking,  assets,  or 
goodwill  of  the  company." 

"(rf)    The   directors    shall    disclose  the    interns! 
reserve  fund  and  the  amount  thereof  and  all  addi- 
taons  thereto  and  all  other  particulars  in  respect  of 
aie  said  fund  to  the  auditors  of  the  company  appointed 
by  the  shareholders,  whose  duty  shall  be  to  see  that 
the  same  is  apphed  for  the  purposes  of  the  company 
in  aooordance  with  the  provisions  hereinbefore  con- 
tamed  but   not    to    disclose    any   information    with 
regard  to  the  same  to  the  shareholders  or  otherwise." 
The  material  articles  were  as  follows:  "132    The 
directors  may,  but  sball  not  be  obliged,  before  recom- 
mending or  declaring  any  dividend  or  bonus  out  of  or 
m  respect  of  the  earnings  or  profits  of  the  company 
for  any  yearly  or  other  period,  cause  to  be  reserved 
or  retained  and  set  aside,  out  of  such   profits,  such 
sum  as  they  may  think  proper  to  form  a  reserve  fund 
or  reserve  funds  to  meet  contingencies  or  depreciation 
in  the  value  of  the  property  of  the  company,  or  for 
equaliaog  dividends,  or  for  repairing,  improving,  and 
mainteming  any  of  the  property  of  the  company 
prodding    against    losses,    meeting    claims     on     or 
HabilitasB  of  the  company,  or  for  such  other  purposes 
as  the  directors  shall  in  their  absolute  discn-tton  think 
conducive  to  the  interests  of  tha  company." 
11  "11*  All  moneys  carried  to  the  reserve  fund  and 
aU  oth«  moneys  of  the   company  not  immediately 
applioable  or  required  for  any  paymeiit  to  be  made  by 


the  company,  may  be  either  employed  in  the  boimeM 
of  the  company  or  be  invested  by  the  direotow  upon 
such  securities  (other  than  the  purchase  of  or  loan  apoa 
shares  of  the  company)  as  the  directors  may  (torn 
time  to  time  think  proper,  with  power  for  them  to 
make  such  investments  in  the  name  of  the  company 
or  of  the  trustees  for  the  company  as  they  may  thinfc 
fit,  and  from  time  to  time  to  deal  with  and  vary  i 
investments,  and  to  dispose  of  all  or  any  part  the. 
for  the  benefit  of  the  company,  and  to  divide 
reserve  fund  into  such  special  funds  as  thev 
think  fit." 

"  134.  The  directors  shall  cause  true  accounts  to  bo 
kept  of  the  moneys  received  and  expended  by  tb» 
company  and  all  matters  in  respect  of  which  such 
reofipt  and  expenditure  take  place,  and  of  the  pro- 
perty.  assets,  credits  aud  liabilities  of  the  company  " 
"  137.  At  the  ordinary  meeting  in  every  year  the 
directors  shall  lay  before  the  company  a  btJaooe-aheet 
eoBtaininga  summary  of  the  property  and  liafaiUtiM 
of  the  company,  made  up  to  a  date  to  be  theroa  i 
mentioned,  which  shall  he  as  near  the  day  of  neetiiUF 
as  can  conveuieutly  be  fiied." 

"139.  The  accounts  of  the  company  shall,  oooe  at 
least  in  every  year,  be  examined  and  audited  by  an 
auditor  or  auditors.     ..." 

"  l^-*'  Every  account  of  the  directors,  when  audited, 
and  approved  by  a  goneral  meeting,  shall  be  con- 
oluMve,  eicept  as  regards  any  error  discovered  thenin 
within  three  months  next  after  approval  thereof ;  and 
whenever  any  such  error  is  discovered  witbis  that 
period  the  account  shall  forthwith  be  corrected  and 
thenceforth  shall  be  conclusive." 

The  new  article  was  to  be  inserttd  aa  article  133a. 
after  article  133. 


Buckmatter,   K.C.,   and    B.    K.    Ntwton,   for    the 
plaintiff,— The  resolution  was  ultr,}  virM  and  on^t 
not  to  be  acted  on.     It  would  enable  the  director*  to 
conceal  from  the  shareholders  the  true  position  of  the 
company  and  to  withhold  all  information  as  to  the 
amount  of  the  internal  reserve  fund    and  how  the 
tame    was   dealt   with-      It  would   also  compel  tb« 
auditors    to    disregard    the    statutory    obligations 
imposed   on    them   by  Beotion  23  of  the  Compamea 
Act,  1900,  which  waa  practically  an  embodiment  of 
the  provisions  of    seotion  7  of    the  Compania*  Act, 
1679.  with    reference  to   the   audit   of    acoouata   of 
banking  companies  registered  after  1879.     Be(oT«  ttic 
Act  of  liiOO  there  was  no  statutory  requirement  aa  to 
auditing.     The  Act  of  1862  was  »il*nt  a>  to  accounts. 
The    shareholders  had    the   right    to    call    on    the 
mauagers  cf  their  property  to   keep  snob  •ccounta 
that  they  might  atcertain  whether  the  managemsnt 
had  been  properly  conducted.      The  directors  could 
not  refuse  to  lay  a  balance-sheet  before  the  abar^- 
holders;    they  were  accounting  parties  and  had  to 
show  how  they  had  used  the  property  of  the  compMiy. 
Directors  of  a  company  had  been  tlefiaed  aa  "  oom- 
mercial  trustees"  or  "managing  partners";    In  r« 
Fortal  of  Dean  Coal  Mining  Co.,  27  W.  E,  i9t,    JO 
Oh.  D.  450.      The  statutory  rights  of  shareholdrrs, 
such  as  the  right  to  petition  for  winding  up  and  the 
right  to  dissent  aud  be  paid  out  on  a  reconttractioD, 
could  not  be  excluded  by  the  company's  artioles :    la 
re  PeveHl  Gold  Miuee  [LimiUd),  46  W.  B.  198,  ri8»81 
1    Ch.    122;    Payne    v.    The   Cork   Co.    {Limited),    4S 
W.  B.  325,  [1900]  1  Oh.  308.   Nor  could  the  lUtutory 
right  to  have  pritper  information  under  lectioa  23  of 
tbe  Act  of  1900  be  excluded.      Section  21   of  the  Act 
required  the  shareholders  at  each  annual  meeting  to 
appoint  an  auditor,  aud  if  that  was  not  done  a  ahar«- 
holder  could  apply  to  the  Board  of  Trade  to  appoint 
an  auditor,    and  by    sectiou  23  the  auditor  had  t© 
report  and  certify  to  the  ihKeholders.    The  duties  of 
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«nditon  were  laid  down  in  In  re  London  and  Otneral 
Bank,  44  W.  B.  80,  [189d]  2  Ch.  673.  It  wu  not  open 
to  the  oomptny  hf  its  articles  to  compel  an  auditor  to 
■oonunit  a  misdiameanour  by  disobeying  seotion  23  of 
-the  Act  of  1900. 

Sir  lt.B.Fitday,  K.C.,  and  B.  J.  Parker,  for  the 
oompany. — The  propoeitiona  of  law  pat  forward  were 
not  oispated.  There  was  no  attempt  made  by  the 
new  article  to  prevent  the  auditor  from  carrying  out 
his  statutory  duty.  There  was  in  it  nothing 
inoonaistent  with  section  23  of  the  Act  of  1900,  and 
the  duties  thereby  imposed  on  the  auditor.  That 
section  did  not  require  a  balance-sheet.  It  said  that 
the  auditors  must  sign  a  certificate  at  the  foot  of  the 
]>alanoe-sheet,  and  must  report  on  every  balance-sheet 
laid  before  the  company;  but  the  sxtide  did  not 
prerent  the  auditors  from  correctly  certifying  and 
reporting.  The  shareholder's  right  to  have  a  busnoe- 
«heet  depended  on  the  articles,  and  a  balance-sheet 
might  be  wholly  dispensed  with.  It  was  a  well- 
known  practice  to  write  down  the  value  of  assets  so  as  to 
show  a  smaller  margin  for  dividends.  Bights  which 
were  not  statutory  might  be  controlled  by  the 
cuticles.  The  object  of  the  new  article  was  to  prevent 
information  going  oat  which  might  injure  the 
company  and  assist  rival  traders.  It  was  only 
proposed  to  do  with  the  assent  of  the  shareholders 
^whst  was  done  every  day  without  such  assent. 

BuoKliST,  J. — In  February  last  this  company 
-passed  special  resolutions  the  dbort  substance  of  which 
18  that  the  directors  may.  under  defined  circumstances, 
aet  aside  (without  disclosing  the  fact)  out  of  the 
profits  sums  to  form  an  "internal  reserve  fund" — a 
sort  of  secret  service  fund — and  that  this  fund  need 
not  be  shown  in  or  disclosed  by  the  balance-sheet  and 
no  information  need  be  given  to  the  shareholders  as 
io  its  amount,  investment,  or  application  ;  that  the 
-directors  may  invest  it  as  they  think  fit  without  being 
liaUe  for  loss  in  consequence  of  such  investments; 
that  they  may  apply  it  for  any  purposes  which  they 
-consider  will  advance  the  interests  of  the  company ; 
and  that,  while  the  particulars  as  to  this  fund  are  to 
he  disclosed  to  the  auditors,  it  is  to  be  the  auditors' 
dnty  not  to  disclose  any  information  with  regard  to 
it  to  Che  shareholders  or  otherwise.  The  question 
for  dedaion  is  whether,  liaviog  regard  to  sections  21 
to  23  of  the  Companies  Act,  1900,  these  special 
readlutioDS  are  ultra  vire$.  The  Companies  Act,  1862, 
-was  silent  as  to  accounts.  Tt^ble  A  (which  the  com- 
pany might  or  might  not  adopt,  as  it  chose)  contained 
provisions  on  the  subject,  but  otherwise  the  Act  left 
the  matter  untouched,  relying,  no  doubt,  npon  the 
application  of  the  ordinary  principles  applicable  as 
between  partoers  and  proceeding  upon  the  footing 
-that  the  members  of  a  company  under  the  Act  are 
partners  in  a  special  sort  of  partnership  modified 
and  governed  by  statutory  provisions.  The  Com- 
panies Act,  1879,  s.  7,  contained,  for  the  first  time, 
provisions  as  to  audit  of  accounts,  and  was  confined 
to  hanldng  companies  registered  after  1879  as  limited 
companies.  The  Oompames  Act,  1900,  ss.  21  to  23.  for 
the  first  time  contained  provisions  as  to  the  audit  of 
the  aooonnts  of  other  companies  under  these  Acts. 
The  provisions  of  the  Act  of  1879  and  those  of  the 
Aot  of  1900  are  closely  similar,  thoueh  not  the  same ; 
•o  similar,  indeed,  as  uiat  the  reawnfor  tiie  difierenoe 
is  hard  to  see.  The  principal  differences  that  I  trace 
are  that  the  Aot  of  1879  does,  while  tiie  Act  ef  1900 
does  not,  provide  afiSrmatively  for  an  annual  audit, 
and  that  the  Aot  of  1879  doet,  while  the  Aot  of  1900 
does  not,  provide  that  if  there  is  no  auditor  a  meeting 
shall  be  forthwith  called  to  elect  an  auditor.  As 
regards  the  former  of  the  differences,  I  think  IJiat  the 


Aot  of  1900.  though  it  does  not  do  so  expreaaly,  yet 
does  impliedly  provide  for  an  annual  audit.    Section 
21,  sub-section  1,  requires  the  annual  appointment 
of  an  auditor  to  hold  ofiBce  for  one  year,  and  th«  Aot 
contemplates  that  he  will  audit  during  his  tenure  of 
office.    There  will  thus  result  an  andual  audit.    As 
regards  the  latter  difference,  I  find  that  seotion  21> 
sub-section  2,  provides  for  the  appointment  of  an 
auditor  by  the  Board  of  Trade  on  the  application 
of    any  member  in  case  sn  auditor  has  not  been 
appointed  at  the  annual  meeting.     Neither  stetute 
contains  any  provision  in  favour  of  the  public  in 
the  matter  of   puUioation  of   the   accounts.      The 
two  statutes  reuly  do  not  differ,  I  think,  in  sub- 
stance in  their  result.    The  question  is  how  far  the 
Aot  of  1900  goes  in  requiring  for  the  protection  of  the 
members  that  the  accounts  shall  be  open  to  audit  and 
that   the   report   on    them    shall    be  made  to  the 
members,    l^e  defendants  do  not  diq>ute  that,  if  and 
so  far  as  the  special  resolutions  are  inconsistent  with 
the  Act,  it  is  the  Act  which  must  prevaiL     The 
concluding  sentence  of  section  23  requires  that  the 
auditor  shall  stete  whether  the  balance-sheet  exhibits 
a  true  and  correct  view  of  the  state  of  the  company's 
affiurs  as  shown  by  the  books.     Sir  Bobert  Fiolay 
argued  that  these  words  are  satisfied  if  the  auditors 
report  that  the  balance-sheet  does  not  exhibit  a  true 
view  and  that  the  statute  does  not,  in  these  words, 
sa]r  that  they  shall  report  what  is  the  true  view. 
Tms  is  logically  true  as  reg^ards  the  language,  but,  in 
my  judgment,  the  statute  is  saved  from  the  reproach 
of  having  achieved  no  more  than  this  impotent  result 
by  words  earlier  in  that  section,  which  provide  Ihat 
the  auditors  are  to  report  to  the  shareholders  on  the 
accounts.    A  report  upon  the  accounts  involves  a 
report    of   the   result    of    the    accounts,    and    this 
necessarily  involves,   as  matter  of  substance  if  not 
of  form,  the  stetement  of  a  balance-sheet  or  the 
equivalent  of  a  balance-sheet.    There  are,  I  agree, 
in  the  Act   of    1900    no    affirmative  words  to  the 
effect  of  what  I  am  about  to  state,  but  I  think  the 
language  of  the  Act  is  sufficient  to  show  that  by 
immioation  it  requires  that  there  shall  be  annually  an 
audit  of  accounts  resulting  in  a  balance-sheet,  to  the 
accuracy  of  which  the  auditors  shall  speak.      The 
special  resoluiions  in  the  present  case  provide  that 
the    balance-sheet  shall   not    disclose   the   internal 
reserve  fund.    It  must  therefore  omit  on  the  assets 
side  of  the  balance-sheet  the  assets  which  make  up 
the  amount  stending  to  the  credit  of  that  fund  and 
the  contra  item — namdy,  the  credit  balance  of  the 
fund — on  the  liability  side.    The  result  will  be  to 
show  the  fltiiiTi'''*1  position  of  the  company  to  be  not 
as  good  as  in  fact  it  is.    If  the  balaaoe-sheet  be  so 
worded  as  to  show  that  there  is  an  undisclosed  asset, 
the  existencs  of  which  makes  the  financial  position 
better  than  shown,  such  a  balance-sheet  will  not,  in 
my  judgment,  be  necessarily  inconsistent  with  the 
Aot  of  Parliament.    Assets  are  often,  by  reason  of 
prudence,  estimated,  and  stated  to  be  estimated,  at 
less  than  their  probably  real  value.    The  purpose  of 
the  balance-sheet  is  primarily  to  show  that  the  finan- 
cial position  of  the  company  is  at  least  as  good  as 
there  stated,  not  to  show  that   it  is  not  or  may 
not  be  better.    The  provision  as  to  not  disclosing  the 
internal  reserve  fond  in  the  balance-sheet  is  not,  I 
think,  necessarily  fatal  to  the  special  resolutions.  The 
Aot,  however,  provides  that  the  auditors  shall  report 
to    the  shardiolders  on  the  accounts  examined  by* 
them.    These  auditors  will  examine,  among  others, 
the  accounts  of  the  internal  reserve  fund.  A  principal 
question  in  this  case,  I  think,  is  whether  it  is  a  com- 
pliance with  these  words  of  the  Act  that  the  auditors 
shall  report  that  they  have  examined  the  accounts  as 
to  the  internal  reserve  fund,  that  they  are  satisfied 
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•with  them,  and  that  the  funds  have  been  employed  in 
manner  ftuthorizod  by  the  company's  regulations,  or 
Ti-liether  there  will  b9  default  ia  complying  with  the 
Act  if  they  do  not  go  on  to  say  how  the  fund  has  been 
employed.    In  my  judgment  such  a  report  would  be 
a  HufRcient  report  within  the  Act  if  the  auditor  u 
fen«  fi'te  satiBfied  that  in  making  this  report,  and 
nothing  farther,  he  ia  truly  reporting  as  to  "  the  trtie 
and  correct  visw    of    the   state  of  the    company  ■ 
nffsira."   But  the  special  resolutions  do  not  stop  there. 
They  provide  that  it  shaU  ba  the  duty  of  the  auditor 
not  to  disclose  any  information  with  regard  to  this 
fimd  to  the  shareholders  or  otherwise.     It  is,  I  think, 
inoonsiBtent   with   the  Act  of   PiU-liament  that  the 
auditor  shall  be  bound,  even  when  he  thinks  that  the 
true  state  of  the  company's  affnirs  ia  affected  by  wots 
relating  to  the  internal  reserve  fand,  to  withhold  all 
information  with  regard  to  the  same  from  the  absre- 
holdera.     If,  for  instance,  the  directors  had  invested 
the  ictemal   reserve  fund  upon   investmenta    which 
might  involve  the  company  under  certain   circnm- 
stances  in  enormous  losa,  the  Act,  I  tUnk,  requires 
that  the  auditor  shall  be  at  liberty  and  be  bound  to 
report  that  fact.     In   reporting  upon  the  aocounta 
euhouitted  to  them  the  auditors  do  not,  of   course, 
report  as  to  the  details  of  the  aocounta  to  which  they 
find  no  cause  to  take  exception.     Their  duty  is  to  call 
attention  to  that  which  is  wrong,  not  to  condescend 
upon  nil  the  details  of  that  which  is  ri^ht.     It  is,  I 
think,   competent  to  the  statutory  majority  of  the 
shareholders  to  say  that  as  to  particular  items  of  their 
business  it  is  to  the  interest  of  the  corporation  that 
there  aludl  be  socrBoy,  and  that  the  auditors,  who  must 
for  the  purposes  of  their  audit  know  all  such  detaili, 
shall  not,  unlosa  their  duty  under  the  st»tute  requires 
it,  disclose  such  details  to  the  membera. 

There  is  no  suggestion  in  this  case  that  these  daujes 
are  intended  to  be  used  for  any  other  than  a  legiti- 
mate purpose.    Those  who  are  engaged  ia  commerca 
are  familiar  with  the  fact  that   undue  publicity  as 
regards  the  details  of    their  trade,   or  as  to   their 
financial  arrangeuienta,   may  often  be  injurious  to 
traders,  having  regard  to  the  rivalry  of  competitors 
in  trade,   to  comphcitiona   sometimes    arising  from 
strained  relations  between  capital  and  labour,  and  the 
lite.      There    are    legitimate    reasons    for    ensuring 
secrecy  to  a  propsr  extent.     It  ia  not,  I  think,  neces- 
sary, nor,  having  regard  to  the  great  utility  of  these 
Acts,  is  it  desirably  to  expose  persons  who  trade  under 
these  Acts  to  the  necessities  of  a  publicity  from  which 
their  competitors  are  free  unless   auch  publicity  is 
required  to  ensure  commercial  integrity.     I  am  not 
disposed  to  look  too  closely  for  reasons  why  I  shoidd 
find  clauses  auoh  as  these  to  be  inconsistent  with  the 
Act  if   1  see    that   the  true  pmrpose  of  the  Act  is 
sati&fied.     I  think,  however,  these  special  resolutions 
go  too  far.    Any  regulations    which    preclude   the 
auditors  from  availing  themselves  of  all  the  informa- 
tion  to  which   under  the  Act  they  are  entitled  as 
material  for  the  report  which  under  the  Act  they  are 
to   make  as  to  the    true    and  correct  state  of   the 
company's  affairs,  are,  I  think,  inconsistent  with  the 
Act. 

Injitndion  granted. 

Solicitoes  for  the  plaintiff,  Bcmall  <t  Boxall. 
Solioitorsforthecompany.  Shirpt,  Parktir,  Fritchards, 
Barham,  cfc  Lnio/onf,  for  Ri/Jand,  Martineau,  i  Co., 
Birmingham, 


Chan.  Div.  ) 
Joyce,  J,    j 


M»y  15. 

Ill  ra  SeGKLCKB, 
ZlXOLKE    V.    Nieoi,.    {«.) 

Will—ConstritMon—TnUntion—Qi/t  "  I'n  addttiim"  to 
j)r>or  ,'/'/(■ 

A  Uslaior  by  a  eoiihil  to  hit  taill  gave  a  legacy  of 
£1.000  to  adass,  and  by  a  tubieriitent  codicil  gixvt  £M 
to  rack  of  the  ditst  "  )o  thai  each  rtmiia  £100,'"  E'tfA 
mtmber  of  the  does  received  more  than  £lO0  aa'Itr  lU 
orlginat  gift.  .y,  .  9 

Held,  that  the  subseqitent  btqutal  teas  a  eltar  gifl  W-i 
rack  memher  of  the  dau  which  ioa»  not  cut  down  6y  IA« 
taord)  which  foUowul. 

Adjourned  summons. 

This  was  a  summons  taken  out  by  nine  godcbilorea 
of  the  testitnr  to  determine  whether  by  the  will  and 
codicils  and  in  the  evente  which  had  happened  each 
of  the  said  godchildren  were  entitled  to  a  sum  of 
£50  bequeathed  by  the  third  codicil  in  addition  to  » 
share  in  a  legacy  of  11,000  bequeathed  by  the  first 
codicil.  .^ 

The  testator  made  bis  will  dated  the  20th  Of  Sk»,J. 
188",  and  by  the  first  codicil  thereto,  dated  the  22ad 
of  August,  ISaii,  bequeathed  "  the  sum  of  £1.000  to 
be  divided  equally  among  such  of  my  godchildren  as 
shall  at  the  time  of  my  decease  be  the  recipients, 
through  my  cousin,  Ferdinand  H.  Segelcke.  of 
Ouxhaven,  of  Christmas  presents  from  me." 

By  a  third  codicil,  dat»d  the  23rd  of  November, 
1809.  the  testator  bequeathed  "  £00  addition«l  to 
each  of  my  godchildren  as  named  in  my  will,  ao  that 
each  receives  £100  each." 

The  testator  died  on  the  24th  of  April,  lilOl.  and 
his  said  will  and  codicils  were  duly  proved  by  Us 
executors. 

At  the  time  of  the  teststor's  death  there  were  nine 
godchUdren  coming  within  the  description  in  the 
first  codicil,  so  that  the  share  of  each  in  the  gift 
bequeathed  by  that  codicil  amounted  to  over  £100. 

Younger,  K.C.,  and  Ilrckscher,  for  the  plMntiffis.— 
The  words  of  the  third  codicil  might  moan  that  each 
is  to  receive  not  less  thim  £100.  There  is  no  ca»  in 
which  a  gift  has  been  cut  down  by  a  mere  «ipreision 
of  intention,  Each  godchild  ought  to  receive  £50 
in  addition  to  the  aharo  in  the  £1,000  logwiy : 
Gordon  v.  Hoffnuinn,  7  Sins.  ^9  ;  Mann  v.  FuUtr.  2 
W.  R.  510,  i  Kay  024;  InreRowe,  46  W.  B.  3j7, 
[1898]  I  Ch.  153. 

Ihtyha,  A'.C,  and  ,hmet,  for  the  executor*.— The 
godchildren  are  not  entitled  to  take  the  gift  of  £*» 
under  the  third  codicil.  They  have  already  reMiT«d 
all  the  testator  intended  them  to  tiAe,  The  coo- 
trolling  idea  is  to  lix  the  amount  each  godchild  a  to 
take,  not  to  give  a  fixed  additional  sum  r  MUner  r. 
Milner,  1  Ves.  sen,  105  ;  durdan  v.  Fortetcue.  10  Bear. 
2.59  ;  Farrer  v.  5<.  CatheriHe'*  Golle<te,  21  W.  B.  643, 
16  Eq  19*  Trevnr  t.  Trevor,  5  Buss.  24;  Morgan  ». 
Middlemiii,  14  W.  K.  414.  35  Bear.  278;  Wika,*  ▼. 
Morley,  26  W.  R.  690,  5  Cb.  D.  776;  Ifu  v.  Doimm, 
9  Eq.  401.  18  W.  E.  Dig.  15G, 

Joyce,  J. ,  in  giving  judgment,  after  reading  tk* 
COdioUa,  said :  At  the  date  of  the  testator's  d«Ui 
there  were  nine  such  godchildi-ea  as  were  inclnded  m 
the  legacy  given  by  the  flr«t  codicU.  ao  that  sach 
has  received  more  than  £100.  What  I  am  •died 
to  say  is  that  the  Ifgacy  given  by  the  third  codwaJw 
absolutely  nugatory  or,  in  other  words,  I  am  to  ■tnlM 
out  that  clause.     As  I  read  it,  it  appear*  tc.  me  to  b« 


{a.)  Baported  by  H,  Wolcott  Warssr,  Biq., 
Barri  ster-  at-Xia  tr. 
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a  dear  gift  of  £50  additional  to  each  godchild.  That 
is  followed  by  some  words  whioh  may  refer  to  motlTe 
or  may  be  a  mere  miaoalcolation  of  the  amonnt  each 
grodchlld  ia  to  receive;  they  may  have  been 
inserted  for  Tarioas  reasons  and  may  mean  different 
thinffs.  A  number  of  cases  have  been  cited  in 
"whlai  a  figure  named  has  been  increased,  bnt 
no  case  where  a  figure  named  in  a  gift  has 
been  cut  down.  I  cannot  conceal  from  myself 
that  what  I  am  going  to  dedde  is  contrary  to  the 
dictum  of  Lord  Hardwicke  in  Milner  t.  Milner,  but 
there  is  one  principle  nerer  now  departed  from  in  the 
construction  of  wills — namely,  that  a  clear  gift  is  not 
to  be  cut  down  by  subsequent  words  of  doubtful 
import.  I  am  really  asked  to  strike  out  the  clause 
from  the  codicil  or  to  deprive  the  words  of  any 
meaning,  because  of  words  following,  whioh  may 
merely  be  a  miscalculation  of  the  effect  of  the  gift. 
I  accordingly  hold  that  the  legacies  of  £50  are  pay- 
able to  the  godchildren  in  addition  to  their  share  in 
the  legacy  of  £1,000. 

Bolicitors  for  the  plaintiffs,  Jenkint,  Baktr,  <(■  do. 

Solicitors  for  the  executors,  Nicol,  Sov,  &  Jonet. 


Chan.  Div.       ) 
Swinfen  Bady,  J.  j 


May  17. 


In  re  Heatheb.  (a.) 

POMFBKT  V.  FKTBB. 


Will — Adtmption— Legacy  to  adopUd  child — Advance- 
ment to  adopted  child — Bequetl  of  residue  to  adopted 
child  and  etranger. 

A  tettator  bequeathed  to  hit  adopted  daughter  a  $um  of 
l.'3,000  and  a  thare  of  residue.  By  a  codicil  he  gave  to 
her  various  sums  previously  advanced  to  her  by  him. 
Between  the  making  of  thU  codicil  and  his  death  the 
testator  gave  a  further  sum  of  money  to  his  adopted 
daughter.  On  a  summons  to  determine  whether  the 
legacy  and  bequest  of  residue  were  pro  tanto  adeemed, 

Eeld,  that  (here  was  no  ademption,  and  that  the 
doctrine  of  ademption  would  not  he  appliid  in  favour  of 
a  stranger  as  against  a  child. 

Originating  summons. 

The  object  of  this  summons  was  to  determine  a 
question  arising  in  connection  with  the  will  of  a 
testator  who  med  on  the  l3th  of  June,  1905.  The 
will  was  dated  the  28th  of  July,  1001.  By  it  the 
testator  bequeathed  a  legacy  of  £50  to  Eliza  Emma 
Barton,  the  wife  of  Charles  Arthur  Barton,  and  a 
legacy  of  £500  to  Charles  Arthur  Barton,  and  also, 
inter  alia,  a  legacy  of  £3,000  to  Mary  Ellen  Fryer  free 
of  dnty.  He  divided  the  res'due  of  his  estate  between 
Charles  Arthur  Barton  and  Mary  Ellen  Fryer. 

The  testator  made  a  first  codicil  to  his  will,  upon 
which  so  question  arose,  and  on  the  29th  of  August, 
1903,  he  made  a  second  codicil.  This  second  oMiioO 
recited  that  the  testator  had  advanced  certain  sums 
of  money  to  his  adopted  daughter,  Msry  Bllen  Fryer, 
for  inrestment  by  her,  and  gave  her  the  sums  which 
had  been  so  advanced.  Since  making  this  codicil  the 
testator  ^ve  to  his  adopted  daughter  further  sums  of 
money,  mdnding  one  of  £1,000. 

The  summons  was  issued  in  order  to  decide  the 
question  whether  the  legacy  to  the  adopted  daughter 
of  £3.000  was  pro  tanto  adeemed  by  the  subsequent 

(o.)  Reported  by  F.  Habdikqk  Daiston,  Esq., 
Banister-  at-La  w 


gift  to  her  of  £1,000.    The  fall  droumstanoes  of  the 
case  are  dealt  with  in  the  judgment. 

Duke,  for  the  executors  of  the  will. 

Eve,  K.C.,  and  Mark  Romer,  for  the  adopted 
daughter,  Mary  Ellen  Fryer. — There  is  no  ademption 
of  the  legacy,  the  testator  was  in  loco  parentis  to  Mrs. 
Fryer,  and  the  advances  were  not  made  with  any 
intention  of  adeeming  the  legacy. 

They  dted  Meinertzhagen  v.  Walters,  20  W.  E.  918, 
7  Oh.  App.  670,  and  Foiokes  v.  Pascoe,  23  W.  B.  538, 
10  Ch.  343. 

iticklem,  K.C.,  and  J.  M,  Stone,  for  Cttarles  Arthur 
Barton.— The  gifts  of  money  must  operate  in  ademp- 
tion of  the  legacy  to  Mrs.  Fryer.  [They  dted 
Trimmer  ▼.  Bayne,  7  Yes.  508 ;  Montejiore  v.  Ouedalla, 
8W.  B.  53,  1  De  G.  F.  &  J.  93;  Ex  parte  Pye,  18 
Ves.  140,  at  p.  151;  Twining  tt.  Powell,  2  ColL  262; 
Powys  T.  Mantfifld,  6  Sim.  528,  &  3  M.  &  C.  359.] 
The  earlier  cases  show  that  a  child  is,  in  some 
respects,  in  a  worse  position  than  a  stranger, 

SwnrFEN  Easy,  J.,  explained  the  object  of  the 
summons,  summarized  the  will  and  oodicils,  and 
contioued  :  Mrs.  Fryer  went  to  lire  with  the  testator, 
and  she  acted  as  his  housekeeper.  From  the  evidence 
it  appears  that  the  teitator  had  an  account  with  the 
London  and  County  Bank.  He  also  had  some  money 
on  deposit  with  the  London  and  Westminster  Bank. 
At  intervals  he  drew  dieques  on  his  banking  account ; 
these  were  cashed,  and  he  retained  the  proceeds,  and 
from  time  to  time  g^ve  money  to  Mrs.  Fryer  for 
purposes  of  housekeeping.  This  went  on  until  shortly 
before  the  death  of  the  testator.  During  the  ten  or 
twdre  months  preceding  his  death  the  cheques  were 
cashed  by  Mrs.  Fryer,  and  she  retained  the  proceeds 
and  made  the  usrul  household  disbursements.  The 
testator  also  gave  money  in  both  large  and  small 
sums  to  Mrs.  Fryer  for  her  own  use,  and  a  list  of 
these  sums  has  been  put  in  evidence.  The  sums  paid 
in  this  way  before  the  making  of  the  second  codidl 
amount  to  several  thousands  of  pounds.  They  were 
given  in  varjiug  amounts ;  sometmies  in  sums  of  £20 
or  less,  and  sometimes  in  sums  as  larg^  as  £1,000. 
The  smaller  sums  were  drawn  from  the  account  at 
the  London  and  County  Bank,  and  the  larger  from 
the  money  on  deposit  with  the  London  and  West- 
minster Bank.  From  tame  to  time  the  testator  wrote 
letters  to  the  latter  bank,  asking  that  mont-y  forming 
part  of  the  money  on  deposit  might  be  transferred  to 
the  aoooimt  of  Mrs.  Fryer.  Tliis  went  on  until  one 
of  the  testator's  deposit  accounts  was  exhausted.  There 
was  another  deposit  account  remaining  at  the  London 
and  Westminster  Bank  at  the  testator's  death. 

According  to  the  evidence  of  Mrs.  Fryer,  what  took 
place  was  this.  Li  addition  to  cheques  drawn  by 
the  testator  for  the  purposes  of  household  expenses, 
the  testator  was  in  the  hisbit  of  giving  to  Mrs.  Frver 
cheques  and  cash  as  presents  for  herself  at  irregular 
intervals.  The  testator  said  he  made  these  gifts  in 
order  that  they  might  be  invested  in  Mrs.  Fryer's  own 
nsme  for  her  own  Mneflt.  Mrs.  Fryer  was  living  with  a 
very  old  man  as  his  daughter,  and  she  took  care  of 
him  and  looked  after  him  as  a  daughter.  The  testator 
treated  her  as  if  she  were  his  daughter,  and  the 
nature  and  amount  of  the  gifts  and  the  mode  of 
mining  them  do  not  cause  any  snspidon.  She 
invest^  her  own  money  with  the  assistance  of  a 
solicitor.  The  sums  of  money  paid  to  her  personally 
were  gifts  which  she  is  not  liable  to  aoooont  for. 
Even  without  the  codidl  she  would  not  have  had  to 
account  for  them,  but  by  the  codicil  he  gives  her  the 
sums  advanced  and  idready  paid  to  her.  After 
making  the  second  codicil  the  testator   gave   her 
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eettaiB  fitrther  moneys  nmouiituig  to  the  balance  of 
the  money  on  depoiit  with  the  London  and  West- 
mingter  Bank.  Tbesa  moneys  included  a  aum  of 
£1 ,000  and  it  is  said  that,  as  the  testator  by  hii  will 
gave  to  Mrs.  Fryer  a  legucy  of  £U,000  and  a  moiety 
of  his  reiiidae,  and  this  sum  of  i!l,i>00  was  paid  to 
her  since  the  toaking  of  the  lecond  codicil,  there  was 
ademption  of  the  £i!,00()  legacy  to  that  extent.  It  is 
cltAr  that  the  £1,000  w&n  given  to  Mis.  Fryer  foi  her 
own  use. 

Now,  as  to  the  queatton  of  sdemption,  if  a  parent 
gives  to  a  child  n  leg^acy  or  share  of  residue,  ana  then 
gives  money  to  the  child,  the  legacy  or  share  is 
adeemed  fro  tanto.  Bat  it  is  not  every  gift  from  a 
parent  to  a  child  that  is  to  be  tieated  as  an  odemp* 
tioo.  Though  a  xnm  is  paid  on  the  marriage  of  a 
daughter,  it  has  to  be  asked  whether  that  sum  i»  a 
portion  or  not.  This  11,000  cannot  lis  Jieatedasa 
portion,  Previous  to  tte  payment  of  the  £1,000  the 
testator  had  given  to  Mrs,  Fiyer  large  sums  of  money. 
After  the  making  of  the  codicil  a  particular  sum  of 
£  1 ,0110  was  given.  It  wag  cot  paid  under  any  special 
circumstances  or  for  any  specific  purpose.  The  facts  of 
the  particular  caie  must  be  considered,  and  in  this  case 
I  do  not  consider  that  the  sum  of  £1,000  need  be 
brought  into  account.  The  doctrine  of  adeiivption  is 
considered  in  Mohtefiore  t,  Guedalla,  S  W.  B,  53,  1 
De  G.  F.  &  J.  03, 

In  that  case  the  Lord  Chancellor  said  (at  p,  100}  : 
"  "While  it  was  strangely  supposed  that  there  could 
not  he  ademption  pro  tatitv,  there  might  be  some 
colour  for  givirg  weight  to  the  argument  arifiug 
from  the  aOegrd  uncertainty  of  the  smoiint  of  a 
residue.  But  after  the  decision  in  Pi/ in  v.  Lixkytr,  6 
M.  &  C  1\i,  establishing  that  there  may  be  ademp- 
tion jito  tanto,  the  cases  relied  upon  to  shew  that 
there  is  a  distiucfion  on  this  subject  between  a 
Iwquest  of  a  specilic  amount  and  the  bequest  of  a 
rtvidue,  are  left  without  any  reasonable  support." 

Also  in  Miini^t:hmstn  v.    Walter s,  20  "W.  E.  ill 8,  7 
Ch.  6T0,  James,  L.J.,  said  at  the  beginiicg  of  his 
judgment,  "The  contention  of  tho  appellant  is,  that 
if  a  father  leavr-i  his  retidue  bttween  a  child  and  a 
stranger,  and  then  makes  a  large  advance  to  ths  child 
and  also  a  large  advance  to  the  stranger,  there  being 
nothing  more  but  the  will  and  those  advances,  the 
law  of  England  is  this,  tliat  the  child  is  obliged  to 
bring  what  he  has  rec«iv,?d  into  the  residue,  and  that 
the  stranger  is  not  to  bring  in  what  he  has  received, 
but  is  to  have  it  enlarged  by  that  which  has  been 
given  to  the   child."      James,   L.J,,    strongly    dis- 
approved of  that  conti'ntioii.     In  I'oivkes  v.  I'lUcot,  23 
W.  R.  .J38,  10  Ch,  34a,  James,  L.J.  (at  p.  350),  said  : 
"The  rule  of  law  is  that  legacies  g^iven  by  a  father,  or 
a  person  »n  ?t>co  parenii"),  are  or  may  be  adeemed  by 
giFts  between  the  will  and  the  death.    The  principle 
is  that  the  will   shows    the   dtsti  ibuttou    which    the 
father  thinks  just  and  expedient  for  his  children,  and 
if,  after  having  made  sucti  a  scheme  for  distribution, 
he  advances  one  of  his  children  on  marriage,  or  going 
out  to  establish  himself  in  the  world,  or  the  like,  it  is 
to  be  presumed,  as  a  preiumptivjurii  tt  ikpire,  that 
the  advancement  is  an  anticipation  of    the  testa- 
mentary   provision,   just    as    under   the   Statute  of 
Distributions  an  advancement  is  to  be  brought  into 
hotchpot.      But  this    presumption   applies    only   to 
fathers  or  persons  who  have  put  themselves  in  loco 
parmtil. 

No  case  has  been  <;itf  d  where  reiiidue  was  given  by  a 
testator  end  tho  doctrine  appHi-d  against  a  child,  nud 
I  know  of  no  cose  where  the  doctrine  baa  been  applied 
■Kainst  a  child  in  favour  of  a  stranger.  Hum  an 
appUcation  of  it  would  work  peculiar  hardship.  I 
therefore  determine  that  in  respect  of  none  of  the 
sums  paid  or  given  by  the  testator  to  Mrs.  Fryer 


after  the  date  of  the  second  oodicO  waa  there 
arleaption  ^ro  fan  to  of  the  £3,000  legacy  or  the  share 
of  residue,  and  that  none  of  them  need  be  brought 
into  aooount. 

Solicitors,  jffenry  Pamfrcy  A  Son  ;  Robbiiu,  BilUnf, 
i£  Co.,  for  /'■.  J.  th  C.  P<»le,  Widnes ;  Stona,  Morrii, « 
Stone. 


April 


K.  B,  Div.  ) 

(Lord  AlvMstone,  L.C.J. ,  and  J 

Darling  and  Bray,  JJ.)        ) 

Tqb  KiRa  V.  Caulk  .ijro  Ahothkb. 
Ex  parte  O'SniA.  (a.) 

Ot"mtnoi  law — Crutlii/  to  atiimah — One  ati  —  Cbn- 
I'ldiou  fur  cruel  tt/  to  etveral  animaU — Crualty  to 
Animuh  Ad,  1M9  (J2  it  13  VkU  c.  02),  t*.  2,  2». 

A  coavktkm  under  ledion  2  of  the  Cruelii/  to  AnintaU 
Act,  1843,  for  having  crutUi/  ill-trmttd  ftit  cow*  by 
cauaiiig  tlum  to  bi  ovtT'itofhfd  with  milk,  ions  npi>to!«i 
agaliul  on  the  ground  thai  the  convktion  tvui  b-nl  nn  Ui 
/ace,  in  that  it  teat  a  eonvit^ioit  /or  Jiaa  $eparatt  and 
dittind  p/jfimcel, 

JJeld,  that  an  att  or  omitilon  a^ecting  teveral  animal* 
miijlit  ajustitate  one  offenet  nnier  the  tttUon,  and  thai 
it  viat  not  neustary  that  there  ihauJd  be  a  ttparat* 
itimmont  and  erparaie  convidion  in  reiyed  0/  «eA 
animaL 

Eule  niai  to  justicas  of  the  borough  of  Guildford  to 
show  cause  why  a  writ  of  certiorari  should  not  issue 
to  bring  up  a  certua  conviction  in  order  that  the 
same  might  lie  quatbed.  Tr  e  ride  waa  mored  for 
and  obtained  on  the  ground  that  the  conviction  wai 
bad  on  the  face  of  it,  in  that  it  was  a  canviction  for 
five  separate  and  distinct  offences. 

Tbe  conviction  was  as  follows :  "In  the  borough  ot 
Guildford.  Bt-fore  the  Court  of  Summary  Juriidictiaa 
sitting  at  Guildford.  The  thirtieth  day  of  Octobtr, 
1003,  Con.  O'Shea,  of  Newmarket,  County  Cork 
(hereinafter  called  tbe  defendant),  is  this  day 
convicted  for  that  he  on  the  tenth  day  of  Octobers 
1005,  did  cruelly  ill- treat,  abuse  and  torture  five  oow, 
Vy  caueing  the  same  to  be  over -stocked  with  milk 
contrary  to  the  form  nf  the  statute  in  such  case  made 
and  provided.  Aud  it  is  ad  j  odged  that  the  dtfendant 
for  his  said  offence  do  forfeit  and  pay  to  the  clerk  of 
this  court  tbe  sum  of  forty  shilUngs,  and  do 
also  pay  to  bim  the  sum  of  ten  shillings  and 
(ixpence  for  costs  forthwith." 

Golam  tihowcd  cause  against  the  rule. — The  Mn- 
viction  is  good.  A  somewhat  similar  point  was 
raised  in  lieg  v.  Jitftict*  of  Dtvomhire,  cited  in  56 
J.  P.  4oJ.  tub.  iiijtn,  Ittg,  v.  ToUit*  Juttiae,  and  is  an 
authority  for  the  propoaition  that  an  luformatioa 
aUi>ging  cruelty  to  more  than  one  animal  is  good. 
There  have  been  many  oases  in  which  this  coursa  baa 
been  followed ;  Murphy  v.  Manning.  2a  W,  R.  540, 
2  Ei.  D.  30"-,  Lewi*  v.  Fermor,  35  W.  E,  37S,  18 
Q.  B.  D.  532 ;  P-nf  v,  Wihy,  37  W.  R.  709,  23 
Q,  B.  B.  20;S,  but  in  none  was  it  su^gtsteil  tlwt  tin 
summons  was  bad  on  that  account.  It  is  also 
material  on  this  point  to  note  that  section  29  of  tbe 
Act  of  18 19,  inter  alia,  provides  *•  that  WoHl 
denoting  the  singular  number  are  to  be  underatood  to 
apply  eSso  to  a  plurality  of  personi,  animals,  or 
things. 


(a.)  Reported  by  Esskutz  Beid, 
at-L«w. 
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BehoUfitid,  in  rapport  of  the  rule. — ^The  proper 
teat  to  apply  to  deciae  the  question  whether  •  con- 
viction on  this  ground  is  good  or  bad  is  to  ask 
whether  it  refers  to  one  offence  or  to  more  than  one. 
In  Milnu  V.  BaU,  23  W.  B.  660,  L.  E.  10  C.  P.  591, 
Brett,  J.,  at  p.  694,  laid  down  that  rule,  "  Where 
the  different  acts  were  lo  far  distinct  and  separate 
offences  in  kind  that  to  prove  a  person  guilty  of  any~ 
one  of  them  evidence  could  not  be  given  of  tiie  doing 
of  any  other  of  them."  Applying  that  to  the  present 
case  a  separate  offence  was  here  committed  in  respect 
of  each  cow,  and  the  statute  imposes  a  separate 
penalty  in  respect  of  each.  In  Ex  parte  Btal,  L.  B. 
3  Q.  B.  387,  the  same  view  was  expressed.  In  the 
Totntt  cote  the  question  was  whether  an  information 
which  charged  the  defendants  with  having  cruelly 
beaten,  ill-treated,  abused,  and  tortured  two  heifers, 
was  bad,  beosuse,  as  it  was  contended,  each  of  these 
four  alleged  acts  of  cruelty  under  section  2  constituted 
a  separate  off<)noe.  Ttie  court  said  it  did  not,  but  the 
point  that  the  information  was  also  bad  because 
it  referred  to  two  heifers  does  not  to  appear  to  have 
been  taken.  The  decision  is  not  an  authority,  there- 
fore, in  the  present  case. 

Lord  AxYBBSTORB,  L.C.  J. — In  this  case  the  defend- 
ant was  charged  with  an  offuncs  under  section  2  of 
the  Act  of  1849,  and  it  is  not  immaterial  to  observe 
(tJthongh  having  regard  to  the  Interpretation  of 
Statntea  Act,  1889,  it  may  not  be  very  important) 
that  the  words  denoting  the  singolar  number  are  to 
be  understoodjto  include  the  plural ;  that  does  seem  to 
show  that  it  was  tiiought  necessary  to  give  power  in 
the  Act  of  1849  to  deal  with  cases  involving  craelty 
to  a  number  of  animals,  as,  for  example,  a  flock  of 
sheep.  It  would,  in  my  opinion,  be  a  very  vexatious 
view  of  the  law  if  it  were  held  to  be  necessary  that 
a  Bonunons  should  be  taken  out  in  regard  to  each 
animal  alleged  to  have  been  ill-treated,  and  it  might 
well  put  the  prosecutor  to  some  difficulty  as  to  proof. 
Bat  while  I  take  this  view,  I  deeire  to  say  t2iat  I 
have  no  doubt  that  separate  rammonses  may  be  taken 
out  in  respect  of  each  animal  alleged  to  have  been 
ill-treated. 

It  u  contended  that  the  conviction  in  this  case  is 
bad  on  the  face  of  it  because  it  refers  to  craelty  to  five 
cows,  which,  it  is  said,  neoessarUy  involves  five 
separate  offences.  In  my  opinion  the  case  of  Reg.  v. 
Totnei  Jutticet,  which  is  also  reported  in  the  timei 
newspaper  of  the  9th  of  May,  1879,  is  an  indirect 
authority  of  this  court  for  the  view  that  this  con- 
viction is  good.  Oa  referring  to  the  papers  in  that 
case  which  I  have  obtained  from  the  Crown  Office,  I 
find  that  there  a  summons  had  been  obtained  against 
the  defendants  for  cruelty  to  two  heifers  b^  over- 
driving them.  The  justices  upheld  the  objection  that 
the  information  was  bad  as  it  charged  four  separate 
offences.  A  rule  niii  for  a  mandamut  was  obtained, 
and  was  subsequently  made  absolute.  That  was  a 
case  in  which  it  appeared  on  the  face  of  the  informa- 
tion that  cruelty  to  two  heifers  was  alleged,  and  the 
court  came  to  uie  conclusion  that  the  case  was  one 
which  the  justioea  ought  to  have  heard  and  deter- 
mined. It  is  therefore  a  decision  in  a  case  in  which 
objections  to  the  form  of  the  information  were  being 
considered  by  the  court  in  which  it  was  held  that 
an  information  for  an  offence  against  two  ■.ninntU 
was  good.  It  is  further  to  be  observed  that 
it  has  been  the  practice  for  a  long  series  of  years 
to  do  what  has  been  done  in  the  present  case. 
In  Murphy  t.  Manning  the  summons  was  for  cutting 
the  combs  of  three  cocks;  in  Lewi*  v.  Fermor  tke 
cruelty  was  alleged  in  respect  of  five  sows ;  and  in 
Ford  T.  Wiley  there  were  two  informations,  one  charg- 
ing craelty  to  sixteen  oxen  on  one  date  and  the  other 


cruelty  to  sixteen  oxen  on  another  date.  It  is  true 
that  in  none  of  these  cases  the  point  now  argued 
before  us  appears  to  have  been  taken,  but  it  is  curious 
that,  if  the  point  is  a  good  one,  it  should  not  have  been 
raised  in  any  of  these  cases.  I  think,  therefore,  that 
by  the  implied  authority  of  this  court  the  decisions 
are  against  the  contention  that  this  conviction  is  bad 
because  it  refers  to  fira  cows.  For  these  reasons  I 
think  this  rule  most  be  discharged. 

Dabunq,  J. — I  am  of  the  same  opinion.  I  think 
there  is  a  good  deal  to  be  said  in  favour  of  Mr. 
Scholeiield's  argument  that  this  conviction  is  bad  in 
form,  and  if  the  question  came  before  the  court  for 
the  first  time  I  should  have  bad  some  diffioolty  in 
deciding  against  that  view,  but  it  appears  to  me  that 
the  matter  is  concluded  by  the  case  of  lieg.  v.  Toiiiei 
Jutticet  to  which  we  have  been  referred. 

Bbat,  J. — I  agree.  I  only  deiire  to  say  that  I 
should  have  come  to  the  same  conclusion  if  there  had 
been  no  authority  upoa  the  point. 

Bule  ditehargtd. 

Solicitor  for  the  prosecution,  8.  0.  PolhiU. 

SolidtoTS  for  the  defendant,  Buktr  d:  Co.,  for  W.  M. 
Maud,  Onildford. 


IN  BANKRUPTCY. 


E.  B.  Div.   ) 
(Bigham,  J.)  J 


In  re  Oarnbb. 
Ex  parte  Pbdlet.  (a.) 


May  29 


Bankruptcy — Practice — Taxation  of  cottt — Bankruptcy 
Act,  1833  (46  <fe  47  Vict.  c.  52),  s.  13— Bankruptcy 
Buiet,  1886-1890,  rr.  112,  124,  Form  141— Seats 
o/  Cottt,  1886-1890,  Oeneral  Begulationt,  r.  2— 
Solicitort'  Bemuneration  Order,  1882,  ScJieduk  I. 

In  taxing  the  cottt  of  a  tolieitor  who  hat  acted  for  the 
truttee  in  hutinett  connected  with  lalet  of  property  of  the 
banh-upt,  under  regulation  2  of  the  Oeneral  Begula- 
tiont at  to  cottt  in  bankruptcy,  the  taxing-matter  need 
not  contider  whether  there  are  any  proceedt  of  tale  out  of 
which  the  cottt  can  be  paid,  but  thould  merely  allow  the 
proper  amount  of  cottt,  and  direct  that  tuch  amount  it  to 
be  paid  in  accordance  with  regulation  2  of  the  Oeneral 
Begulationt. 

Appeal  against  a  taxation  by  the  taxing-master  of 
the  High  Court  in  bankruptcy. 

The  estate  of  the  bankrupt  consisted  largely  of  plots 
of  liind.  Each  of  the  plots  were  separately  mortgaged 
to  a  first  mortgagee,  and  there  was  a  second  mortgage 
covering  all  the  plots  generally.  The  trustee  employed 
a  solicitor  to  sell  three  of  the  plots,  and  the  money 
derived  from  the  sole  was  employed  in  paying  off  the 
first  mOTtgagees  in  full  and  in  part  payment  of  the 
second  mortgage  with  the  exception  of  a  small  sum 
of  £1  9s.  lid.,  which  was  handed  over  to  the  trustee 
after  the  above-mentioned  payments  had  been  made. 
It  was  estimated  that  when  all  the  plots  were  sold 
they  would  realize  sufficient  to  pay  off  both  the  first 
and  second  mortgages  and  leave  a  considerable  surplus 
for  the  estate. 

The  solicitor  brought  in  his  bill  for  taxation  by  the 
registrar  of  the  county  court  at  Crewe,  who  allowed 

(a.)  Beported  by  P.  M.  Fbakckb,  Esq.,  Barrister- 
at-Law. 
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the  co»t8  of  the  sale  at  £16  lOi.,  as  heiug  the  proper 
percentage  on  the  gross  amount  realized  by  the  sale 
in  accordance  witli  the  Solicitors'  Remuneration  Onler, 
188^.  The  Board  of  Trade  required  the  taxalion  to 
be  reviewed  bj  the  baukruptey  taxing-maater  of  the 
High  Court  ,  „        ^,         ,,  ., 

The  taiinjt-iuaiter  refused  to  rUow  the  solicitor 
more  than  £  I  fis.  Ud.,  and  based  hia  decision  upon 
i-ule  2   of   the  General  Eegulations  as   to  costs  in  , 
baakruptcy,  which  provides  that  where  a  lolicitor  is  i 
entitled  to  remunertttinn  by  a  percentage  "  such  per-  ' 
oentuge  shall  be  payable  only  out  of  the  proceeds  of 
gale."     In  the  present  case  all  the  "  proceeds  of  sale 
beyond  £1  ".is.  lid.  had  gone  in  payiuent  off  of  the 
mortgagees,  and  as  that  was  the  only  sum  available 
for  the  pftyin*nt  of  the  solicitor  the  tming- master 
tsied  down  the  costs  to  that  amount. 
The  solicitor  appealed, 
T.  II.  Eiighfi,  K.C.,  and  iUdmnn,  for  the  appellant 

The  taiiog-maater  has  nothiog  to   do  with  the 

question  of  whether  there  is  a  fund  out  of  which  the 
costs  will  be  payable  ;  all  he  has  to  do  is  to  assess  the 
amount  of  costs  properly  payable  to  the  solicitor,  and 
issue  an  aliomtw  for  that  amount.  In  the  present 
case,  when  the  plots  are  all  sold  there  will  be  a  fund 
out  of  which  the  solicitor  can  h«  paid,  but  aa  long  as 
this  allocnhir  stands  good  he  will  get  do  more  than 
£1  9s.  nd.  It  is  snggested  that  the  taxing- master 
should  issue  en  allomtw  for  the  proper  amount  of 
co>ts  without  prejudice  to  the  question  of  how  they 
are  to  be  paid. 

HanttU.  for  the  Boaid  of  Trade.— If  the  aUoeatur 


be  iiisued  for  the  full  amount  the  solicitor  mill  have 
to  pay  the  full  stamp  duty  of  Is.  on  every  £2  allowed, 
and  if  he  sfnds  in  hia  allocitiir  and  olaiini  psyment  on 
it  from  the  trustee  the  Board  of  Trade  will  have  to  go 
behind  it  and  refuse  the  trustee  leave  to  draw  a  cbeqne 
on  the  bankruptcy  estates  account  if  there  ■»  QO 
"  proceeds  of  sale  "  out  of  which  the  amouut  C*n  be 
paid. 

BiQHAM,  J.— I  think  that  in  this  case  it  is  the  duty 
of  the  taxing-master  to  tax  in  accordance  with  the 
Solicitors*  Reamueration  Act,  1881 .  and  for  that  pur- 
pose be  must  have  regard  to  the  Bo Itci tors'  Bemuners- 
tion  Order,  1SS2 ;  but  having  so  taxed  he  dioold 
note,  on  giving  his  oertifieate,  (hat  the  amount  is 
only  to  be  paid  in  accordance  with  rule  'J  of  the 
General  Regulations  aa  to  costs  in  bankruptcy,  leaving 
the  parties  to  aaoertun  whether  there  exist  any  pr»>- 
ceeda  of  sale  out  of  which  the  costs  are  payable. 

The  form  of  allocation  should  be  aa  follows :  •'  I 
hereby  certify  that  I  have  taxed  (he  bill  of  coats  of 
Mr.  C.  D.,  atd  have  allowed  the  same  at  the  sum  of 
pounds,  shilUngs,  and  pence,  and 

the  amount  is  to  be  paid  in  accordance  with  regula- 
tion 2  of  the  General  Regulations  aa  to  coeta  in 
bankruptcy." 

Apiieal  aUouied .  leai/e  to  uppeal  givtn. 

Solicitors  for  appellant,    IVooinarji  <t-   Smith,    tar 
C.  H.  Pudlet/,  Crewe. 

Solicitor  for  the  rfgpondent,   Tht  Solicitor  t"  tht 
IJrxirii  f>/  Trade, 


[the  end.] 
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*,*  In  the  foUowing  Digest  the  letters  h.l.  after  a  case  indioate  the  House  of  Lords;  P.O.,  the  Privy 
Council;  CA.,  the  CJourt  of  Appeal;  lun.,  Lunacy;  OH.D.,  the  Chancery  Division ;  K.B.S.,  the  King's  Bench 
Division;  bkot.,  the  King's  Bench  Division  sitting  in  Bankruptcy;  f.d.  &  ad.d.,  the  Probate,  Divorce, 
and  Admiralty  Division ;  O.O.B.,  the  Court  for  Crown  Cases  Beserved. 

%*  This  Digest  will  contain  at  the  end  thereof  a  Tabular  Index  of  the  Names  of  all  Gates 
Eejmted  up  to  the  end  of  August,  1906,  as  well  in  this  Volume  (54)  of  the  Wbkklt 
Reporter  as  in  certain  other  Contemporanemis  Reports.  In  this  Digest,  figures  following  the 
name  of  a  case  denote  the  page  in  the  Weekly  Beporter  at  which  it  wUl  he  found.  Where 
the  name  of  a  case  has  no  figures  attached,  the  case  is  not  reported  in  this  Volume  of  the 
Weekly  Beporter  ;  hU  the  references  to  the  case  in  other  Reports  are  given  in  this  Digest. 


ACT  OF  STATE:— 

Annexation  of  native  State— Cunfiteation  of  pro- 
perty of  infant  ruler — Distindion  between  hit  private 
and  State  property — Auumption  of  gtMrdianthip  by 
Oovemmei^— Jurisdiction  of  municipal  court).  — 
Where  the  East  India  Co.,  as  representing  the 
Grown,  has  done  acts  of  such  a  nature,  and  under 
such  oircnmstances,  as  to  lead  to  the  conclusion  that 
those  acts  were  done  in  the  exendse  of  supreme 
power,  as  acts  of  State,  and  to  negative  any  mten- 
tion  to  give  thereby  legal  rights,  whether  con- 
tractual or  otherwise,  to  an  individual  or  individuals 
as  a|(ainst  the  company,  the  municipal  oonrta  have 
no  jurisdiction  to  question  the  validity  of  those 
acts,  or  to  entertain  any  claim  in  respect  thereof  by 
an  individual  against  the  Secretary  of  State  for 
India,  as  the  soocessor  of  the  Bast  India  Co. 

Secretary  of  State  in  Council  of  India  v.  Kamaehee 
Boyt  Sahaba,  (18S9)  7  Moo.  Ind.  App.  476,  13 
Moo.  P.  0.  0.  23,  followed.— Salahar  v.  Saoax- 


TABT  OF  StATI  IN  COUirOII.  OF  IlTSIA,  C.A. ;  [1906] 
1  K  B.  613 ;  75  L.  J.  K.  B.  418 ;  94  L.  T.  858. 

ADEMPTION:— 

Wm — Legacy  to  adopted  ehUd— Advancement  to 
adopted  child — Bequest  of  residue  to  adopted  child  and 
stranoer. — A  testator  bequeathed  to  his  adopted 
daughter  a  sum  of  £3,000  and  a  share  of  residue. 
By  a  codicU  he  g^ve  to  her  various  sums  previously 
advaoced  to  her  by  him.  Between  the  malring  of 
this  oodidl  and  his  death  the  testator  gave  a 
further  sum  of  money  to  his  adopted  daughter. 
On  aanmmons  to  determine  whether  the  legacy  and 
bequest  of  residue  were  pro  tanto  adeemed, 

Held,  that  there  was  no  ademption,  and  that  the 
doctrine  of  ademption  would  not  be  applied  in 
favour  of  a  stranger  as  against  a  child. — UBATHBB, 
£b,  Pomfbxt  v.  Fhtkb,  Gh.D.  Swinfen  Body,  J., 
625 ;  [1906T2  Oh.  230 ;  75  L  J.  Oh.  668. 

See  also  will,  18. 
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ADMINISTRATION  :— 

1.  Intolvent  ettaU—Traat/er  of  procKdlvgi  in 
Chanctrf/  to  Batih-uptcy— •Bankruptcy  Actt  1883  (46 
(fc  il  Viet.  e.  62),  ».  125.  — The  mtantion  of  tie 
LegUlftture  in  eflctlon  125  of  the  Bankruptcy  Act, 
1883,  is  that  estates  of  deceased  inaol vents  shall  be 
administered  in  Bankruptcy  in  the  game  way,  flo  far 
as  possible,  as  those  of  living  bankrupts.  Conse- 
quently proceediDgs  for  adrainatration  of  a  deceased 
insolvent's  estata  commenced  in  Chancery,  were 
ordered  to  be  transferred  to  Bankruptcy  in  the 
absence  of  any  special  reasons  for  retention.  Such 
reaions  aie  difficult  questions  of  law,  or  the  fact 
that  the  Chancery  prooeaiiings  are  far  advanced,  — 
Kesward,  Ee,  auiMOND  V.  Eask,  Ck,D.  Kehewich, 
J. :  94  L.  T.  277. 

2.  Marshalling  aisdi—DehU,  funeral  ami  trsta- 
metitary  tzpemu — Iitltijiciency  of  ptraoiial  utaU — 
Peouniary  l^ateet — Specijic  deviate^Lajid  Trantfar 
Act,  1897  (00  A  61  Fid.  c.  65).  s.  2,  iub-sKtion  3.— 
Where  a  will  contains  a  direction  charging  debts 
npon  the  real  estate,  and  the  personal  estate  is 
exhausted  in  paying  the  debts,  the  Land  Transfer 
Act  does  not  alter  the  old  rule  under  which  the 
pecuniary  legatefis  were  entitled  to  have  the  assets 
marshalled  as  against  the  speoiiio  devises. 

Ja  re  Iiob«Tt$,  RoberU  v.  HobirU,  51  W.  B.  89, 
[1902]  a  Oh.  834,  foUowad.  — Kempsibb,  Ee, 
Kempsteb  V.  Kempstee,  Ch.D^  Ktkewkh,  J.,  385  ; 
[190(5]  1  Ch.  446 ;  75  L.  J.  Ch.  2S(i ;  94  L.  T.  248._ 

gee  also  Bankruptcy,  8,  Executor,  1,  2;  Lunatic, 
1 ;  Practice,  1 ;  Probate,  1-3. 

ADULTBEATION  :— 

1.  Tntpeeior  of  nuiiancet,  power  io  take  proceeding) 
— Local  authority— Anali/it — Jutticei — Juriidiction 
Sate  <f  Food  and  Driijt  A<:ii,  1876  (38  .t-  ;J9  Vict. 
t.  63),  M,  6.  10,  n,  12,  13,  14,  20,  26;  1899  (62  & 
63  Vict.  c.  51),  it.  3,  25,  2%—Lacal  Oovtmrntnt  Act, 
1888  (51  Viet.  e.  41),  t,  39  —Magistrates  have  juris- 
diction to  iiear  and  determine  an  informition 
preferred  under  section  6  of  the  Sale  of  Food  and 
Drugs  Act,  1875,  by  an  inspector  of  nuisances  duly 
app'.iiuted  by  a  town  council,  on  behalf  of  the  said 
cunnuil,  although  thq  said  council  be  not  one  of  the 
authorities  referred  to  in  section  10  of  the  said  Act, 
and  therefore  not  authorized  to  appoint  an  analyst 
ff>r  the  Acts,  and  coneequently  not  a  local  authority 
as  defiufd  by  section  25  of  the  Act  of  1899.  Such 
a  condition  of  things  only  affects  the  question  as  to 
the  allocation  of  the  line  ibfticted  by  the  magistrates, 
as  dealt  with  in  section  2a  of  the  Act  of  187j. — 
WoRriiofQTOtr  i».  Ktbse,  K.B.D.,  185;  93  L.  T. 
546. 

2,  Margarine— "  Parcel" — Margarine  Act,  1887 
(50  tfc  51  Vict.  c.  29),  »,  6.— Six  rounded  pieces  of 
margarine  plactsd  in  the  form  of  a  triangle  so  that 
three  form  the  base,  two  being  placed  upoo  the 
three  and  one  upon  the  two,  all  touching,  sufficiently 
form  one  "  parcel"  within  section  6  of  the 
Uargorine  Act,  1887. — Pabkimsojt  v.  McNair, 
K.B.D. ;  93  L.  T.  553. 

3,  Analt/iii — Condition  prtcedeni — Analytit  impot- 
tihle  through  no  fault  of  applieant—Sale  of  Food  and 
Drug*  vlrf»,  1875  (38  cfc  39  Vict.  c.  63),  m.  9,  14,  21, 
22  ,•  and  1899  (62  ,t  63    Vict.  e.  51).  s.  21,— Section 

21  of  the  Sale  of  Food  and  Drugs  Act,  1899,  pro- 
vides :  "  Toe  justiuei  or  CLinrt  referred  to  in  sfOtion 

22  of  the  Sale  of  Food  and  Drugs  Act,  1875,  shall 
on  the  request  of  either  patty  under  that  seotiom 
cause  an  article  of  food  or  drug  to  be  sent  to  the 
Commissioners  of  Ia)und  Hevenue  for  analysis,  and 
nmy,  if  they  think  fit,  do  so  without  any  such 
request. 


If  through  no  fault  of  tho  pwty  Mught  to  be 

burdened,  the  analysis  by  the  Commissioners  of 

Inland  Revenue,  contemplated  by  the  above 
section,  is  a  matter  of  impossibility,  the  court  may 
convict  for  au  offance  under  section  9  of  the  Act  uf 
1875,  notwithstanding  that  the  analysis  has  not 
been  made.  The  Commissioners  of  Inland  Eevemae 
reported  that  au  examination  of  the  bottle  of  milk 
submitted  for  analysis  showed  that  the  cork  wasj 
loose  and  portions  of  fat  and  dried  milk  wt 
adhering  to  the  outside  of  the  bottle  and  the  pap 
wrapper,  and  that  under  these  circumstanoea  m-^ 
satisfactory  examination  of  the  mUk  wm  D(yt 
possible. 

Held,  that  the  court  having  come  to  the  ooa- ' 
elusion,  upon  proper  evidence,  that  the  milk  ^™>I 
adijtfrated,  the  defendant  wai  properly  cMiviot«d.1 
— SucKLraa  V.  Parker,  K.B.D.,  438;  [1906]  I] 
K.  B  327;  75  L.  J.  K.  B.  302. 

4.  Milk—De/enc^^—Written  warrantg—Applioatiom 
of  warranty  to  future  deliverieiScUe  of  Food  ani 
Drug*  Act,  1875  (38  .fc  39  Vict.  c.  63).  a.  25.— An 
information  was  preferred  by  the  appellant  agaiiut 
the  respondent,  charging  him  with  selling  to  tto 
appellant,  on  the  28th  of  December.  1905,  milk 
which  was  not  of  the  nature,  suhitanoe,  aiid 
quality  demanded  by  the  appellant.  On  the  date 
ill  question  the  respondent  sold  to  the  appel- 
lant a  pint  of  new  milk  which  contained  16  per 
cent,  of  added  water.  The  milk  in  question  had 
been  supplied  to  the  respondent  by  one  Molt, 
under  a  contract  made  in  August,  1905.  On  iht 
5th  of  August,  after  the  making  of  the  contract, 
but  before  the  delivery  of  any  milk  thereunder, 
Mott  had  given  to  the  respondent  a  letter  in  tii» 
following  terms :  "  I  guarantee  that  the  milk 
supphed  by  me  to  Mr.  Stevens  ia  perfectly  par* 
and  with  all  its  cream  as  the  cow  gives  it.  (Signed) 
FaAKCis  Morr."  Both  the  respondent  and  Mott 
intended  this  to  be  a  continuitg  warranty.  The 
milk  which  was  sold  to  the  appeUaot  had  not 
been  purchased  vri th  any  warranty,  exc^'pt  in  so  far 
as  the  above  letter  constituted  a  warranty.  The 
justices  were  of  opinion  that  the  letter  was 
intended  by  both  parties  to  cover  the  delivery  of 
milk  of  which  one  pint  was  sold  to  the  appellaut, 
aud  they  discharged  the  respondent.  The  queatioa 
for  the  opinion  of  the  conrt  was  whether  the 
justices  came  to  a  correct  determination  in  point  of 
law. 

The  Court  (Lord  Alverstone,  L.C.J. ,  and  Darling. 
J.,  Eidley,  J.,  dissenting)  allowed  the  appeaL — 
Watts  v,  Stetknb,  K.U.D.  ;  [1906]  2  K.  B.  323. 

5,  Sample— Diviiion  to  thret  jmrts—Salt  of  Food 
and  Drugg  Act,  1875  (38  dt  39  Vkt.  c.  63).— When 
an  artiole  is  purchased  for  analysis  under  the  Sale 
of  Food  and  Drugs  Act,  1875.  each  of  the  thrw 
parts  into  which  it  is  divided  pursuant  to  section  14 
of  the  Aot  must  be  sufficient  for  the  porpose  of 
analysis.— LowKEY  v,  Haixaro,  K.B.IK,  620; 
[1906]  1  K  B.  398  ;  75  L.  J.  K.  B.  249  ;  93  L.  T. 
844. 

ANKUITT;— 

Will— Tenant  for  Ufe  and  rtmaituunaan'- 
lietiduary  persomlty— Covenant  to  pay  life  anmMlm 
— Capital  U7id  incomt— Apportionment. — ^A  testatct 
directed  that  bis  residuary  estate  should  be  heild  tm 
trust  for  a  life  tenant  and  a  remainderman.  Ha  had 
covenanted  to  pay  certain  annuities. 

Held,  that  each  instalment  of  the  annuity  •hoohl 
be  apportioned  between  capital  and  inoom«,  aocord- 
ing  to  the  value  of  the  life  estate  and  the  rerenioD 
as  ascertained  at  the  time  of  the  tevtator's  deatli. 
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TaUt  T.  Tatti,  28  Beav.  637,  followed.— DAWSOir, 
Bx,  Akathoon  t.  Dawson,  Ch,D.  Svrivfm  Eady, 
J.,  556;  [1906]  2  Ch.  211;  75  L.  J.  Oh.  604 ;  94 
L.  T.  817. 

APPBAL:- 

1.  Appeal  to  Court  of  Appeal — Time— Order  of 
Divitional  Court  upon  ea»e  $tated  5v  Tnagistrate  in 
civil  proceedingi — Final  order — Ord.  68,  r,  16. — 
A  final  order  of  a  Divisional  Court  made  upon  a 
case  stated  by  a  mag^rate  io  civil  proceeding!  is 
an  order  made  in  a  "  matter  not  being  an 
action  "  within  the  meaning  of  ord.  68,  r.  16,  and 
an  appeal  to  the  Court  of  Appeal  most  be  brought 
within  fourteen  days— Austin  Fbiabs  Stkam 
Shifpino  Go.  V.  Strack,  C.A.  ;  94  L.  T.  875. 

2.  Interlocutory  or  final  order — Motion  to  let  aiide 
award— Ord.  58,  rr.  3,  16. — An  award  of  an 
arbitrator  was  stated  in  the  form  of  a  special  case. 
Before  the  special  case  came  on  for  hearing,  the 
Divisional  Court,  upon  the  application  of  one  of 
the  parties,  set  the  award  aside  upon  the  g^nnd 
of  some  teohnioal  misconduct  on  the  part  of  the 
arbitrator.  Upon  appeal  from  the  order  of  the 
Divisional  Court, 

Held,  that  the  order  was  an  interlocutory  and 
not  a  flnal  order,  and  the  appeal  ought,  therefore, 
to  be  entered  in  the  interlocutory  list.— Csoasdsll 
AND  Gahuxll,  Laibd,  &  Oo.,  Rk,  C.A.,  620. 

See  also  Australia,  Law  of,  1 ;  Practice,  2. 

APPOINTMBNT  :— 

1.  Pototr  of — Exeetiive  exerciae  of  power— In- 
validity.— A  testator  g^ve  to  his  son  a  power  to 
appoint  certain  i«al  estate  in  certain  events  to  his 
(the  donee's)  sons  for  life,  with  remainder  to  their 
issue  in  tail.  By  a  testamentary  instrument  the 
donee,  after  referring  to  the  power  given  to  him  by 
the  testator,  appointed  one  part  of  the  estate  "  to 
my  eldest  son  B.  B.  A.  and  his  issue." 

Held,  that  the  court  was  not  at  liberty  to  specu- 
late as  to  the  meaning  of  the  terms  of  the  appoint- 
ment, but  must  interpret  it  according  to  the  actual 
language  used ;  and  that  there  was  nothing  in  that 
language  to  entitle  the  court  to  put  a  different 
ooortmotion  on  the  appointment  than  that  the 
donee  intended  that  E.  B.  A.  should  take  an  estete 
tail 

Decision  of  Buckley,  J.  (93  L.  T.  Bra.  742), 
reversed. — Adams,  Bb,  Adams  v,  Adams,  C.A, ;  94 
L.  T.  720. 

2.  Potoer  of  appointment — Special  power — Exereiu 
htf  will—Bemotenesa. — A  testotor  gave  a  life  intertest 
in  his  estete  to  his  wife,  and  after  her  death  he 
gave  the  estete  to  such  of  the  children  of  his 
brother  C.  T.  at  his  wife  should  appoint,  and  in 
default  of  appointment  to  the  children  of  his 
brother  and  sister  in  equal  shares  after  life  estates 
to  his  brother  and  sister.  The  wife  of  the  testetor 
by  her  will  appointed  the  estete  to  0.  T.  for  life, 
and  after  his  death  to  the  children  of  0.  T.  who  had 
attained  or  should  attain  twenty-five  if  bom  in  her 
lifetime,  or  twenty-one  if  bom  after  her  death,  or, 
being  a  female,  had  attained  twenty-five  if  bom  in 
her  metime,  or  twenty-one  if  bom  after  her  dei^, 
or  should  be  previonuy  married,  and  if  more  iban 
one  in  equal  shares.  G.  T.  survived  both  the 
testator  and  his  wife.  All  the  children  of  0.  T. 
were  bom  in  the  lifetime  of  the  testator's  wife,  and 
had  attained  twenty-five  prior  to  her  death,  and 
one  of  them  had  attained  twenty^five  prior  to  the 
death  of  the  testetor. 

Held,  t^t  the  appointments  were  not  void  for 
remoteness,  as  the  persons  who  would  take  under 
the  will,  and  the  uiares  they  would  take,  would 


necessarily  be  ascertained  and  their  shares  vested, 
not  later  than  twenty-one  years  from  the  death  of 
C.  T.,  who  was  alive  at  the  death  of  the  testator, 
the  person  by  whose  will  the  power  was  created. — 
Thompson,  Bx,  Thompson  v.  Thompson,  Ch.D. 
Joyce,  J.,  613 ;  [1906]  2  Ch.  199 ;  76  L.  J.  Ch.  599. 

3.  Will  —  Bemoteneia  —  Doctrine  of  election.  — 
Persons  taking  a  settled  fund  as  in  default  of 
appointment  in  consequence  of  the  appointment 
purported  to  be  made  by  the  will  of  the  appointor 
being  void  for  remoteness,  and  also  naving 
bequeathed  to  them  by  the  same  will  other  property 
belonging  to  the  testatrix,  are  not  put  to  their 
election  between  the  tattled  fund  and  the  property 
of  the  teatetrfx  bequeathed  to  them,  but  are 
entitled  to  retain  both  without  making  compensa- 
tion. 

A  testatrix  having  a  power  of  appointment  by 
will  over  certain  settled  property,  and  also  being 

Essfd  of  property  of  her  own,  devised  and 
9ath(d  her  real  and  residuary  personal  estate, 
>11  real  and  personal  estate  over  which  she  had 
power  of  appointment  bv  will,  to  trustees  upon 
trust  for  sale,  and  to  hold  £10,000,  part  of  the 
proceeds  of  sale,  upon  certain  truste,  and  the 
the  residue  of  the  proceeds  of  sale  upon  other  trusts. 
Some  of  the  tmsts  were,  as  regurds  the  settled 
property,  void  for  remoteness. 

Held,  that  the  persons  taking  in  default  of 
appointment,  who  were  also  beneficiaries  of  the 
testatrix's  own  property,  were  not  put  to  their 
election  between  the  two  properties. 

Held,  also,  that  the  £10,000  must  be  considered 
as  taken  proportionately  out  of  the  settled  property 
and  the  property  belonging  to  the  testatrix,  accord- 


ing to  thieir  respective  values. 
Jn  re  Olivet't  Settles 


SetUement.  53  W.  B.  215  [1906]  1 
Ch.  191,  and  In  re  Beale'i  Settlement,  63  W.  B.  216, 
[1905]  1  Ch.  256,  followed. 

Tompkym  v.  Blane,  28  Beav.  422,  and  In  re 
Bradthaw,  [1902]  1  Oh.  436,  not  followed.— 
Wbioht,  Be,  whitwokth  «.  Wkioht,  Ch.D. 
BudOey,  J.,  616  ;  76  L.  J.  Ch.  600;  94  L.  T.  696. 

See  ^so  Perpetuity,  1 ;  Power,  1. 

APPOBTIONMENT.  —  See    Annuity,     1;    Lands 
Glauses  Act,  2 ;  Metropolis,  8 ;  Rating,  6. 

ABBITRATION:— 

1.  Coeta— Light  railway — Land*  Clauiei  Act,  1846 
(Sdi9  Vict.  c.  18),  «.  Si-ArbUration  Act,  1889  (62 
<£  63  Vict.  e.  49),  «.  24,  Schedule  I.  {!)— Light  Bail- 
way$  Act,  1896  (59  <t  60  Viet.  e.  48),  m.  12  (1),  13 
(1)  (3). — The  costs  of  the  reference  and  award  in  an 
arbitmtion  under  the  Light  Bailways  Act,  1896, 
are  in  the  discretion  of  the  arbitrator,  as  the 
Arbitration  Act,  1889,  appUes  to  such  proceedings 
and  not  the  Land  Glauses  Act,  1845,  even  although 
the  order  authorizing  the  railway  incorporates  ute 
Act  of  1845. — Baxteb  v.  MiDIiAND  BAItWAT, 
K.B.D. ;  93  L.  T.  538. 

2.  Juriedietion — Private  Ads — Corporation  and 
iraderi— Argument— Waiver  —  Practice  —  Manchester 
Ship  Canal  Act,  1885  (48  ds  49  Via,  e.  ckcxteviii.), 
M.  88,  202— Manehetter  Ship  Canal  Act,  1896  (59 
^  60  Vict.  e.  cbcxxii.),  s.  43. — Under  the  Manchester 
Ship  Canal  Acts,  1885  and  1896,  the  Corporation  of 
Warrington  must  resort  to  artdtration  as  provided 
by  the  Acta  for  the  adjustment  of  diffn«nces 
between  the  oorporation  and  the  canal  company, 
but  the  traders  therein  referred  to  may  take  pro- 
ceeding in  the  courts  in  the  usual  way.— <!B08FtBU> 
ft  Sons  v.  Manobestbb  Ship  Canal  Co.,  H.L.,  172 ; 
[1905]  A.  0.  421 ;  74  L.  J.  Ch.  637 ;  93  L.  T.  141. 

See  also  Appeal,  2 ;  Tramway,  2. 
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ASSIGNMBNT  :— 

1,  Dtbt — Absolute  amgnment  hy  writing — Bequett 
to  debtor  to  pay  third  peraon— Equitable  atiignment — 
Jitdieature  Ad,  1S73,  s.  25,  tub-iedion  d.  — The 
reipondenta  were  indebted  to  K.  tor  the  price  of 
goods  Hold.  K.  sent  to  the  appellant*  a  letter,  to 
be  forwarded  by  them  to  the  reipondenta,  signed 
by  hinwelf.  and  addressed  to  the  respondents,  as 
follows:  "Kindly  sig^  the  attached  letter  and 
forwud  same  to  "  the  appellants.  The  "  attached 
letter"  was  addressed  to  the  appellants,  and  waa  as 
follows:  "Herewith  we  beg  to  coo  firm  that  we 
ihali  remit  ,  .  .  the  amount  of  invoicei — £369 
and  £3,263  .  .  .  received  from  K.  &  Oo.  when 
due  direct  to  you  for  ecconnt  of  K.  &  Co."  The 
letter  was  returned  to  the  appellants  sigued  by  a 
person  who  had  no  authority  to  sign  on  behalf  of 
the  respondents. 

Held,  that  the  document*  oonrtitnted  a  good 
equitable  assignment  of  the  debt  apart  from  section 
25.  sub-secrion  6,  of  the  Judicature  Act,  18T3. 

judgment  of  the  Court  of  Appeal  reTersed. — 
Brandt  &  Co.  v.  Duhlop  Httdbke  Co  ,  H.L.; 
[1906]  A.  0.  4M;  74  L.  J.  K.  B.  898;  03  L.  T. 
4DS 

2,  Debt — Covenant  hy  auignte  to  rtpay  aitignsr — 
Intention  to  make  deHor  bankru^ — Maintinance — 
Judicature  J  ee,  1873  (36  &  37  Vict.  e.  66),  s.  25,  tub- 
ledion  6.— The  plain tilT  and  the  defendant  were 
CO- directors  of  a  company.  The  plaintiff,  being 
disaatiBfied  with  the  conduct  of  the  defendant  as  a 
director,  obtained  from  various  creditors  of  the 
defendant  an  asBignment  of  the  debts  owing  from 
him  to  them,  with  the  object  of  procuring  an 
adjudication  of  bankruptcy  against  the  defendant 
and  of  so  getting  hiui  r«moTed  from  the  board  of 
directors.  The  plaintiff  covenanted  with  the 
creditors  to  pay  over  to  them  so  much  of  the  debts 
as  he  might  be  able  to  recover  after  payment  of  all 
costs  necessarily  incurred  by  him.  This  covenant 
was  the  only  consideration  for  the  assignment. 
The  pMntiff  having  brought  an  action  on  tlie 
asaigniaent,  the  defendant  set  up  the  defence  that 
the  conditions  of  the  assignment  and  the  purpose 
for  which  it  was  procured  rendered  it  unenforceable, 
as  evidencing  a  transaction  which  savonred  of 
mainte  oanoe. 

Held,  that  the  plaintiff  was  entitled  to  jndgment. 

Comfort  V.  Bttts,  39  W.  E.  595,  [1891]  1  Q.  B. 
737,  followed.— FiTZBOT  v.  Cavb,  G.A.,  17;  [1906] 
2  K.  B.  364  ;  74  L.  J.  K.  B.  829  ;  93  L.  T.  4S9. 

3.  "  Effeels,  contradi.  and  engagetiuniti  " — Claim 
for  damage*  for  breach  of  contract — Bightt  of  aatigjite. 
A  trader  had  a  claim  against  a  company  for  un- 
liquidated damages  for  breach  of  oontraot.  Upon 
his  becoming  bankrupt  his  trustee  in  bankruptcy 
by  deed  usHigned  tbe  goodwill  of  the  bankrupt's 
business,  and  also  "all  the  book  and  other  debts, 
securities,  credits,  effects,  contracts,  and  engage- 
ments belonging  or  appertaining  to  the  said 
business." 

Held  (reversing  the  decision  of  A.  T.  Lawrence, 
J.),  that  these  words  were  sufficient  to  pssa  to  the 
assj^ee  the  bankrupt's  claim  for  damatres  for 
breach  of  contract.  —  Wiinbubo  v.  OaDKNS 
(LiMlTBD),  C.A.;  93  L.  T.  7'29. 

ATTACHMENT  :— 

1.  Disobedience  to  order — Service  of  order — PrsMttce 
m  court  when  order  made— Service  after  date  fixed 
far  doing  act — Prohibitive  order — E,  S.  O.  ord.  41, 
f.  5 ;  ord.  44,  r.  2. — Where  an  order  is  made  re- 
quiring a  defendant  to  pay  a  sum  of  money  into 
court  on   or  before  a  certain  date,  although  the 


defendant  is  present  in  court  when  the  order  was 
made,  in  order  to  found  a  mition  for  attacbment 
upon  it,  it  mnst  be  served  on  the  defendant  per- 
Bonally,  except  where,  in  the  opini<ui  of  the  oowxt, 
the  service  has  been  evaded. 

DiduTn  of  Cotton,  L.J.,  in  Byde  v.  Mifdi,  13  P. 
Div.  171,  overruled. 

In  the  case  of  a  prohibitive  order,  however,  proof 
that  notice  of  the  order  has  reached  the  defendant  j 
is  Bufficient.— TccK,  Re,  Musca  v.  Loosbmoex, 
C.A.;  [1906]  1  Ch.  692  ;  "5  L.  J.  Ch  497  ;  9*  L.  T. 
597. 

2.  EasectOor^Pebt  due  from  him  to  estate— Ordtr 
for  payment  into  court— Non-eornplianee—Pome»*i»m 
a>  trustee  or  in  a  fiduciary  capacity — Debtor*  Att, 
1869  (32  A  33  Fid.  c.  62),  ».  4,  tub-ttdion  3.— T.  B. 
by  his  will  appointed  J.  B.  one  of  his  ei«cutori,| 
and  he  dtily  proved  the  will.  At  the  time  of 
T.  B.'s  death  J.  B.  was  indebted  to  him  on  four 
promissory  notes  for  £500  each. 

By  a  judgment  of  the  18th  of  July.  1905. 
action  in  the  Chancery  Division,  J.  B.  was  del 
accountable  for  that  sum  "  as  assets  in  bii  hud*' 
belonging  to  the  testator  T.  B..  with  interest,  aad 
was  ordered  to  pay  the  same  into  court.  He  did 
not  comply  with  the  order  of  the  court,  and  had. 
after  the  commencement  of  the  proceedings,  sold 
all  his  afsets,  including  his  farming  stodk,  and 
surrendered  a  policy  of  life  insurance,  handing 
over  the  proceeds  to  other  creditors,  and  shortly 
after  service  of  the  order  of  tbe  18th  of  July,  1905. 
filed  his  petition  in  bankruptcy,  on  which  a 
receiving  order  was  made  on  the  26th  of  August, 
1905,  two  days  after  the  period  for  compliance  with 
the  order  of  the  court  expired. 

Held,   that  J.  B.   was  a    person    acting    ia 
fiduciary  capacity  and  ordered  by  a  court  of  equity" 
to  pay  a  sum  in  his  posseiwon  within  sectioB  4, 
sub- section  3,  of  the  Debtors  Act,  1869;  and  that 
on  the  merits  the  court  ought  to  direct  a  writ  of 
attachment  to  issue  against  him. 
Decision  of  Eekewioh,  J.,  affirmed. 
Dictum  of  MaUns.  V.C,  in  In  re  Diamond  Fittl 
Co.,  Melcalfe'i  eoMt,  13  Ch.  Div.  820,  overruled. 

/n  re  Woodward,  Woodioard  v.  Woodward,  81 
L,  T.  E.  353,  eiplained  — BotnuTE,  Rs.  Datbt  r. 
BotmKE,  G.A.i  [1906]  I  Ch,  697;  75  L.  J.  Ch. 
474  ;  94  L.  T.  750. 

3,-  Four-day  order — Order  o»  two  perton* — Stnriei 
on  one — Construction — "  After  «erui«  of  this  order'' 
— Two  defendants  were  ordered  to  lodge  a  swn  in 
oourt  "within  four  days  after  service  of  this 
order."  The  order  was  served  on  onp  defendant 
only,  the  other  not  being  able  to  be  found. 

Held,  that  the  words  "after  service"  meant 
after  service  upon  the  person  against  whom  the 
order  was  to  be  enforced,  and  that  a  writ  of 
attachment  night  be  issued  against  tbe  defeudaot 
who  had  been  served.— Kllis,  Re,  HAADOanU  ». 
Ellis,  Ch.D.  Buckley,  J.,  526. 

Bee  alto  Contempt  of  Oourt,  1  ;  Praclioe,  14. 

AUSTRALIA.  LAW  of  ;— 

1.  Appeal — Special  leave  to  appeal  from  High  Court 
of  Auitralia.—WberB  petitioners  for  special  leav« 
have  elected  to  appeal  to  the  High  Court  of  Anstralta, 
from  which  it  is  known  that  there  is  no  further 
appeal  without  special  leave,  their  lordships  will 
not,  except  in  a  very  special  case,  entertain  their 
petition.— Victorian  Railway  Ooiuossionkks  ». 
Beovn,  r.C. ;  [1900]  A.  C.  381. 

2.  Excite  duttti — Fovtr  to  impose — CommtmwtiMk 
of  Australia  Constitution  Act,  1900  (63  (t  64  Vitt.  c 
12),  SI.  61,  86.  88,  90.   99.- The  Partiament  of  tba 
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Ooinmonw«alth  of  AnstrsUs  has  power  under  the 
OonctatatioB  Act,  1900,  to  impose  duties  of  excise 
before  uniform  duties  of  onatoms  in  the  several 
States  hare  been  imposed. 

Where  a  uniform  rale  as  to  duties  of  excise  was 
Ikid  down  by  the  Commonwealth  Parliament 
•pplioaUe  to  all  States  alike,  but  it  operated 
unequally  in  the  several  States  in  consequence  of 
-the  inequality  of  duties  imposed  by  the  States 
-themselves, 

Held,  that  the  duties  were  not  imposed  in  a 
manner  which  discriminated  between  States  or  gave 
one  State  a  preference  over  another,  in  violation  of 
the  provisions  of  the  constitution. 

Judgment  of  the  court  below  a£Brmed. — 
CohOjaxL  BvQAB,  BaFnriNo  Ck>.  v.  iBviHa,  P.C.^ 
£1906]  A.  C.  360;  75  L.  J.  P.  C.  64 ;  94  L.  T.  387. 

3.  StatuUt — CotutrucWon — AtutnUian  Luna^Ad, 
1898— Poweri  of  eommitlee  of  lunatic. — In  the  con- 
rtrncti-  n  of  statutes  it  is  not  to  be  assumed  that 
■all  persons  not  specifically  included  in  a  protecting 
-olsnse  are  for  that  reason  alone  exduded  from  the 
fwoteotion  of  the  statute. 

Therefore,  as  the  committee  of  a  lunatic  has 
(power  to  put  the  person  found  lunatic  in  proper 
-care  and  crutody,  persons  acting  under  the  instruc- 
tions of  the  committee,  in  good  faith,  and  with 
■dne  care,  and  without  unnecessary  violence,  are  not 
liable  to  an  action,  although  they  are  not  specifically 
protected  by  the  Australian  Lunacy  Act,  1898. 

Judgment  of  the  court  below  n^Srmed.  — 
MoLauohldt  v.  WxfixaABTH,  P.O.;  94  L.  T.  831. 

BAILIPP  :— 

Caute  of  action^  County  court — Alleged  act,  ntgled, 
fir  defoatU  of  high  laUiff—Non-terviee  of  fudgment 
emmmoM — OommiUal — PuUie  Authoritie*  Protection 
Act,  1893  (66  <fe  67  Viet.  e.  61),  f.  1  (a].— So  long 
«■  a  committal  order  stands,  an  action  will  not  lie 
•tthesnitof  a  judgment  debtor  against  the  high 
4>ai]ifr  of  the  coun<y  court  for  not  having  served 
him.  the  debtor,  with  the  judgment  summons  npon 
•which  the  order  is  made. 
■  Any  such  action  ag^ainst  the  high  bailiff,  by 
'  "virtue  of  the  Public  Authorities  Protection  Act, 
1893,  must  be  brought  within  six  months  of  the 
"act,  neglect,  or  default"  complained  of,  and 
-therefore  it  must  be  brought  withm  six  months  of 
the  time  when  the  bailiff  made  the  return  of  the 
4ervioe  of  the  judgment  summons  and  the  county 
-oovrt  judge  actod  upon  it. 

The  date  of  the  arrest  on  the  committal  order  is 
not  the  date  of  the  '*  act,  neglect,  or  defuilt." — 
TVBLKT  V.  Daw,  K.B.D.  ;  94  £.  T.  216. 

See  also  Distress,  3,  4. 

BANKBUPTOT:— 

1.  Act  of  bankruptcy — Notice  to ertditori  that  debtor 
eouid  not  meet  hit  rngagemeati — Banhrupley  Act,  1883 
<46  &  47  Vict,  c  62),  «.  4,  tuh-eeetion  1  (h).— A 
declaration  by  a  debtor  that  he  is  unable  to  pay  in 
full,  made  to  his  Stock  Bxchange  creditors,  and 
permission  given  to  them  to  close  their  accounts, 

Held,  not  sufScient  notice  within  the  meaniug  of 
of  section  4,  sub- section  1  (A),  of  the  Bankruptcy 
Act,  1883,  that  the  debtor  had  suspended  or  was 
about  to  suspend  payment  of  his  debts. 

Deoirion  of  the  Court  of  Appeal  ialnre  Reit,  Ex 
parte  Clough.  64  W.  B.  122, 11904]  2  E.  B.  769, 
«ffirmed  —  Clottoh  v.  Sakxtk,,  H.L.,  114 ;  [1906] 
A.  a  443;  74  L.  J.  K.  B.  918 ;  93  L.  T.  491. 

2.  Annulment — Payment  in  full — Bdeate  by  credi- 
tort—Banhrupleu  Act,  1883  (46  Jk  47  Vict.  e.  62),  «. 
-36  (1). — ^In  order  to  obtain  the  annulment  of  au 
■adjudication  in  bankmptoy   by   proving  to  the 


satisfaction  of  the  court  that  all  debts  haw  beeo 
paid  in  full  under  section  36  (1)  of  the  Bankraptoy 
Act,  1883,  the  payment  in  full  must  be  a  pavment 
of  money,  and  a  debt  which  has  been  released  by  a 
creditor  voluntarily,  or  for  small  consideratian,  is 
netpaid  in  foil  witldn  the  meaning  of  the  section. 
— K&XT,  Bb,{Officiai,Beoxivbb,  Ex  Paste,  O.A., 
20;  [1906]  2  E.  B.  666;  74  L.  J.  K.  B.  694;  93 
L.  T.  269. 

3.  Bill  of  tale — Apparent  poteeuion — Bankruptcy 
Ad,  1883  (46  <fc  47  Vict.  e.  62),  «.  44— .Bi7i»  of  Sale 
Act,  1878  (41  di  42  Viet.  e.  31),  «.  8.— The  bankrupt 
being  indented  to  a  friend,  and  having  no  popetty 
but  ner  furniture,  transferred  the  furmtnre  in 
satisfaction  of  the  loan,  and  carried  out  the  trans- 
action by  documents  which  were  found  in  fact  to 
conatitate  an  absolute  bill  of  sale.  Subsequently 
the  shoriff  seized  the  goods  in  execution,  and  was 
actually  in  possession  when  the  bankrupt  filed  her 
own  petition.  The  trustee  in  bankraptoy  claimed 
the  furniture,  and  sought  to  set  aside  tne  bill  of 
sale  as  void  for  want  of  ragistration. 

Held,  following  Ex  parte  Saffery,  In  re  Bremim; 
29  W.  B.  749,  16  Oh.  D.  669,  that  a  bill  of  sale 
could  not  be  avoided  because  at  the  date  when  the 
bankrupt  filed  her  petttim  the  goods  were  not  in 
her  possession  or  apparent  possession,  but  in  the 
possession  of  the  aherift— BAUa,  Bs,  SiXiL,  Ex 
PABTB,  Bkcy.,  202. 

4.  Contract  for  work* — Power  to  engineer  to  order 
direct  payment  to  thote  mpplying  eontraetor  with 
machinery— Exercite  of  euch  power  after  receiving 
order  against  the  contractor. — ^The  bankrupt  had 
entered  into  a  contract  to  do  certain^  work  for  a 
public  authority.  The  contract  contained  a  clause 
empowering  the  engineer  to  order  direct  payment 
by  the  pnbhc  authority  to  those  supplying  machinery 
to  the  contractor  in  case  he  should  have  reasonable 
cause  to  believe  that  the  contracttn'  was  imduly 
delaying  payment  to  them.  At  the  date  of  the 
receiving  ordsr  some  of  the  firms  who  had  supplied 
maddnery  were  unpaid,  and  the  engineer  snbse- 
quentiy  ordered  direct  payment  to  be  made  to  them 
out  of  tixB  money  which  remained  due  from  the 
public  authority  to  the  bankrupt  at  the  date  of  the 
receiving  order. 

Held,  that  the  engineer  was  entitled  to  make 
such  order,  and  tikat  Sie  trustee  oould  not  recover 
such  money  from  the  public  authority,  as  the  effect 
of  the  filing  1^  the  bankrupt  of  his  petition  was 
that  payment  to  the  machinery  firms  was  unduly 
delayed. 

Held,  also,  that  the  authority  given  by  the  con- 
tractor to  the  enpneer  under  ttie  clause  in  question 
was  irrevocable  bv  the  contractor  and  consequently 
irrevocable  ^  the  trustee  in  his  bankruptcy. — 
WnxiNSOK,  Bx,  FowLBB,  Ex  FASTS.  Bkcy.,  167 ; 
[1906]  2  E.  B.  713 ;  74  L.  J.  E.  B.  969. 

6.  CoOe— Taxation— Bankruptcy  Ad,  1883  (46  Jb 
47  Vict.  c.  62).  t.  13— Bankruptcy  Bulei,  1886-1890, 
rr.  112,  124,  Form  Ul—Bcah  of  OoeU,  1886-1890, 
Cfenerai  Begulatione,  r.  2 — Solieitore'  Bemuneration 
Order,  1882,  Schedule  /.—In  taxing  the  costs  of  a 
solicitor  who  has  acted  for  the  trustee  in  businees 
connected  with  sales  of  property  of  the  bankrupt, 
under  regulation  2  of  the  Ooteral  Begnlationa  as  to 
costs  in  Dankruptoy,  the  taxing-master  need  not 
consider  whether  there  are  an^  proceeds  of  sale  out 
of  which  the  costs  can  be  paid,  but  should  merely 
allow  the  proper  amount  of  costs,  and  direct  that 
such  amount  is  to  be  paid  io  accordance  with  regu- 
lation 2  of  the  Oener^  Begulations. — QAsms,  Bs, 
PsDtSY,  Bx  PASTS,  Bk^.,  627 ;  [1906]  2  E.  B. 
213 ;  75  L.  J.  E.  B.  584. 


11 


Bankruptcy' 


DIGEST. 


iWtaklr  Bcportti,  Stpt,  S.  UCH. 

Bankruptcy.  13 


6.  Deed  of  twiijiinwnJ  —  Pdiiioning  tredilor  — 
Estoppel  by  aistnt  to  tht  deed— Petition /oundtd  on  act 
of  bajikrvptcy  other  than  the  deed.  —A  creditor  who 
has  aMented  to  a,  deed  of  MBignment,  but  who  ia  not 
bound  by  it,  although  he  may  be  prevented  from 
aUegiog  that  the  aajigoment  for  the  beoefit  of  the 
creditors  wa»  an  act  of  bankruptcy,  U  not  prevented 
from  preBenting  a,  petition  founded  on  an  indepen- 
dent act  of  bankruptcy.— Mills.  Ee,  Mills,  Ex 
PA»T«,  C.d.,  322;  [1906]  I  K.  B.  389  ;  75  L.  J. 
K.  B.  247  ;  94  L.  T.  41. 

7.  Befd  of  aMi'jnment  for  the  benefit  of  creilHors — 
Bankrapicy  proceed ingi  initiinted  within  the  nejct  three 
months— Effect  of  pai/ine.nt  made  to  triutte  of  attign- 
ment  deed — Protected  traniaction — HigM  of  the  truttte 
in  the  bankruptcy  to  enforce  payment  of  the  debt — 
Relation  back  of  triutee't  title— Btinkriiptcij  Act,  1883 
(46  i  47  Vict.  e.  32),  u.  43,  49  (2).— The  defendant 
being  indebted  to  a  builder  for  work  done,  and  the 
builder  having  made  an  asaignraect  of  his  property 
in  favour  of  all  hi»  creditors,  the  defendant  paid 
the  amount  of  her  debt  to  the  trustee  of  the  aaaiga- 
ment  deed,  having  been  notified  by  the  triistee  of 
the  execution  of  the  deed  and  required  to  pay  the 
debt  to  him.  "Within  three  months  of  the  exeoutioa 
of  the  assignment  deed  a  bankruptcy  petition  was 
presented  against  the  builder  founded  on  the  act  of 
bankruptcy  occasioned  by  the  execution  of  the 
deed,  and  be  waa  adjudicated  a  bankrupt.  The 
asaignment  trustee  having  failed  to  pay  over  to  the 
truitee  in  bankruptcy  the  money  received  from  the 
defendant,  the  trustee  in  bankruptcy  sued  the 
defendant. 

Held,  that,  ai  the  defendant  had  notice  ot  the 
act  of  bankruptcy  when  the  debt  was  paid  to 
the  awignment  trustee,  the  payment  was  not  a 
protected  transaction,  and  the  trustee  in  the  bank- 
ruptcy was  entitled  to  recover  the  amount  from  the 
deiendtmt  for  the  benefit  of  the  bankrupt's  creditors. 
—Davis  v.  Petrie,  K.P.D.,  30;  [1905]  2  K.  B. 
528  ;  74  L.  J.  K.  B.  785 ;  93  L.  T.  511. 

8.  Ditclainm- — Adminitlration  of  estate  of  deceased 
inioivent— Bankruptcy  Ad,  1883  (46 .047  Viet,  e.52), 
(J.  55,  125,  lub-itctiona  5,  6.— The  proviaions  of 
section  55  of  the  Bankruptcy  Act,  1883  (disolaimer 
of  onerous  property),  are  appU cable  to  administra- 
tiona  in  bankruptcy  under  section  125  of  the  same 
Act,  of  the  estates  of  persons  dying  insolvent. 

jyictitm  of  Cave,  J.,\aExparte  The  Official  Receiver, 
Tare  Qould,  35  W.  B.  569,  19  Q.B.D.  92,  followed. 
—Melusok,  Re,  Day,  Ex  paste,  Blay.,  444; 
[1906]  2  K,  B.  68 ;  75  L.  J.  K.  B.  395 ;  94  L.  X.  679. 

9.  Disclaimer  of  onerout  property— Time  for  dii- 
claimer— First  appointment  of  irutiee—Bankrujitcy 
Act,  1883  (46  <fc  47  J'id.  c,  32),  «.  21,  55  (1)— 
Ban]truptey  Act,  1890  (53  A  54  Vict.  c.  711,_«.  13.— 
The  "twelve  montha  after  the  first  appointment 
of  a  trustee,"  within  which,  under  section  55  (1)  of 
the  Bankniptcy  Act,  as  amended  by  section  13  of 
the  Bankruptcy  Act,  1890,  oneroijs  property  may 
be  disclaimed  by  the  trustee  of  a  bankrupt,  begin 
to  run  from  the  date  of  the  certificate  of  the 
ivppointment  of  the  trustee  under  section  21  of  the 
Bankruptcy  Act,  1883,  and  not  from  the  date  of 
the  order  of  adjudication.- CoHEN,  BE,  C.A„  83; 
[1905]  2  K.  B.  704 ;  74  L.  J.  K.  B.  864 ;  93  I*.  T. 
669. 

10,  Juriediclim  of  county  court— Matter  not 
arising  out  of  the  bankruptcy— Amoujit  in  diepute 
exceeding  £2m—Jurisdiction,  to  refer  dispuU  to 
registrar  to  report  amount  due — Bankruptcy  Act, 
1883  (47  <£  48  Vict.  e.  62),  s.  102  (1).- A  county 
oourt  judge  has  not  jurisdiction  (except  by  consent) 


tinder  section  102  (1)  of  the  Bankruptcy  Act,  1883. 
to  refer  a  oiaim  exceeding  i;200  not  arising  out  af 
the  bankruptcy  to  his  registrar,  to  aacertain  by 
taking  an  account  the  amount  really  doe. — Hbaxxt, 
Be,  Bk€y. ;  93  L.  T.  704. 

11.  Letifrsoflien  on  goods  bought  iW(A  advanc* — 
Bills  of  Stile  Act,  1878  (41  *6  42  Vict.  f.  31).  «.  4  — 
BilU  of  Sale  Act,  1890  [33  .£  54  Viet,  c.  b3)—B>!U  of 
Sale  Act,  1891  (54  *  65  Vict.  c.  3a)—Bfifikruptcy  Act, 
1883  (46  it  47  Vict,  c,  32),  a.  44.— Where  banlniS  , 
advanced  money  to  traders  for  the  purpose  of  paying^ 
for  goods,  and  the  traders  gave  the  bankers  letters 
of  lien  thereon,  it  was  held,  on  the  bankruptcy  of 
the  traders,  that  the  letters  were  "  documents  n»ed 
in  the  ordiuBry  course  of  business  as  proof  of  th»J 
possession  or  control  of  goods,"  and  so,  being  within 
the  exceptions  of  section  4  of  the  Bilbi  of  Sale  Act, 
1878,  need  not  be  registered  under  the  Bills  of  SaU 
Acts.     It  was  also  held  that  the  Bills  of  Sale  A"*-  ■ 
1890  and  1S91,  had  no  bearing  on  the  case.     It ' 
further  held  that  goods  covered  by  the  lettari       ^ 
lien  and  sent  by  the  traders  to  certain  manufacturw* 
before  sale  by  the  traders,  and  which  were  claimtd 
by  the  bankers   before  the  bankruptcy,  were  not 
"  at  the  commencement  of  the  bankruptt-y  in  th*. 
possession,  order,  or  disposition  of  the  baukrupto   ' 
88  "  the  reputed  owners  thereof  "  within  section  41 
of  the  Bankruptcy  Act,  1883.— ILvmilton,  YoxrSQ. 
&  Co.,   Eb,  C.A..  260;  [1905]   2KB.   772;   74 
L.  J.  K.  B.  903;  93  L.  T.  501. 

12,  Notice— Final  judgment  for  debt  "  and  costs  to 
be  taxed  "—  Validity^-Nolice  to  pay  judgment^  deU  "in 
excordanet  with  the  terms  of  the  judgment "— fi«*- 
ruptey  Ad,  1883  (46  .£•  47  Vid.  c  62).  s.  4.  lufc-ssetio* 
1  ^gj—Ord.  42,  r.  IS.— Whore  a  creditor,  having 
recovered  judgment  against  a  debtor  for  a  debt 
"and  costs  to  be  tM.ed."  served  on  the  debtor, 
before  the  costs  were  taxed,  a  bankruptcy  notice 
requiring  him  to  pay  the  judgment  debt,  and  «ab- 
sequontly,  when  the  costs  had  been  tttied,  presented 
a  bankruptcy  petition  alleging  that  the  debtor  was 
indebted  in  the  amount  due  on  the  final  judgment, 
being  the  judgment  debt  and  the  taxed  cost*,  it 
was  held  that  tht-  bankruptcy  notice  was  vslid,  h 
it  require<l  the  debtcr  to  pay  the  judgment  deW 
"  in  aocortiauco  with  the  terms  of  the  judgment, 
within  the  meaning  of  section  4,  sub-section  I  (j). 
of  the  Bankruptcy  Act,  1883,  having  regard  to  the 
provisions  of  ord.  42,  r.  18,  which  entitles  a  creditor 
at  his  election  to  issue  execution  for  iJie  judgmmt 
debt  separately  from  the  costs. 

/n  re  11.  B.,  [1904]  1  K.  B.  94,  distinguished. 

Dtdsion  of  BSr.  Begiatrar  Linklater  affirmed. — 
G.  J„  Eb,  O.  J.,  Ex  TABTE.  O.J.:  [1905]  2  K.  B. 
678  ;  74  L.  J.  K.  B.  932 ;  93  L,  T.  193. 

13.  Partmrship  —  Atsigntnent  of  hook  **<•  — 
Executed  hy  one  partner— Other  partner' t  noMS  adM 
without  consent— E'piitable  assignment— Partntr»htp 
Act,  1890  (53  *  34  Viet.  c.  39),  s.  6.— One  partasr 
executed  a  deed  aasigning  the  book  dehto  to  tt 
creditor  ot  the  firm.  The  signature  of  the  oUut 
partner  had  been  added  to  the  deed  withoot  hw 
consent,  and  he  bad  no  knowledge  of  the  Mttgn- 
ment.  The  deed  was  accepted  in  good  faith  hy  the 
creditor,  who  gave  notice  oi  the  asiignment  to  th« 
debtors.  Subsequently  the  i«rtn«a  beoMM 
bankrupt.  , 

Held,  that  whether  or  not  the  Miignmtot  WM  • 
valid  deed,  it  was  by  virtue  of  the  PaitMnbip  Act, 
1800  s.  6,  effective  as  an  equitable  asBgrnnemt  ol 
the  book  debts.-BaiG08  &  Co.,  Bit.  WmanT, 
Ex  FARTE,  K.B.D.;  [1906]  2  K.  R  208;  T3 
L.  J.  K.  B.  691. 


'WaaUyBapoitar,  B«pt.8,i90  . 
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14.  Payment  to  creditor  after  petttion— Protected 
tratuaetion— Bankruptcy  Act,  1883  (48  <fc  47  Vict.  e. 
52),  »,^  49. — ^A  payment  made  by  a  debtor  before 
reodving  order  to  one  of  his  creditors  in  good  faith 
and  for  valiiable  consideration,  and  tak«n  by  the 
creditor  withont  notice  of  any  available  act  of 
bankrapty,  is  a  protected  transaction  within  section 
49  of  the  Bankraptoy  Act,  1883,  even  though  made 
after  the  presentation  of  a  petition  agunst  the 
debtor. 

Tn  re  Badham,  Ex  parte  Palmer,  10  Morr.  252, 
distingaished.— DtmsLBT,  Bb,  Wallbr,  Ex  pastb 
Bkey.,  171;  [1906]  2KB  683;  74  L.  J.  K.  B. 
963;  93L.T.  248. 

16.  Petition — Deed  of  attignmeni — Acquietcence — 
Undue  prewure— Sufficient  cautefor  refusal  o/receiv 
ing  order— Bankruptcy  Jet,  1883  (46  £  47  Vict,  c 
62),  «.  7,  luh-seetion  3.— A  petitioning  creditor  in 
bwiiruptoy,  who  recognizes  that  a  trustee  under  a 
deed  of  arrangement  has  a  good  title,  and  who  sells 
goods  to  the  trustee  and  is  paid  by  him  tiierefor, 
is  estopped  from  saying  that  the  deed  is  a  fraud 
upon  creditors  and  an  act  of  bankruptcy.  A  clause 
in  a  deed  of  arrangement  authorizing  the  trustee 
by  the  direction  of  the  committee  of  inspection  or 
of  the  majority  of  the  creditors  to  pay  any  creditor 
in  full  who  does  not  execute  or  assent  to  the  deed 
should  not  be  inserted  therein. — Beiwdlky,  Bk, 
Taylok  &  Ck),  Ex  paktk,  C.A.,  301;  ri9061  1 
K.  B.  377 ;  75  L.  J  K  B.  211 ;  94  L.  T.  116. 

16.  Pledge  of  ihare  certifieatet  with  bankrttpt— 
Disappearance  of  pledgor— Power  of  tale  by  trustee  in 
bankruptcy— Bireaiona  as  to  advertieemerU.—Vfhw 
oertain  share  certificates  had  been  pledged  with  a 
firm  which  afterwards  became  bankrupt,  and  the 
pledgor  had  disappeared  without  repaying  the  loan, 
the  trustee  in  bankruptcy  was  given  permission  to 
sell  the  shares  after  advertising  for  the  pledgor  as 
dirf  cted  by  the  court.— Habbison  &  Ihobam,  Bb, 
Whinhbt,  Ex  fabtb,  Bkcy.,  203. 

17.  Power  of  appointment  —  Appointment  by 
bankrupt's  will— Property  divirible  among  creditors 
— Creditors  subsequent  to  receiving  order — Atteta. — 
E.  G.  had,  under  a  settlement,  a  g«neral  testa- 
mentary power  of  appointment  over  a  fund.  By 
his  will,  made  in  1892,  he  executed  the  power  in 
favour  of  E.  L.,  whom  he  appointed  executor.  A 
receiving  order  was  made  against  H.  G.  in  1900, 
and  he  was  adjudicated  a  bwikrupt  on  the  1st  of 
October,  1900.  E.  L.  proved  against  the  estate  for 
£1,131.  H.  G.  died  in  1984  without  having 
obtained  his  discharge.  Between  the  date  of  the 
receiving  order  and  the  time  of  his  death  he  had 
become  indebted  to  various  creditors. 

Held,  that  the  appointed  fund  was  not  property 
divisible  amongst  the  creditors  in  the  banboptcy, 
either  under  section  44  of  the  Bankruptcy  Act, 
1833,  or  by  virtue  of  any  equitable  doctrine  as  to 
property  appointed  in  exercise  of  a  general  testa- 
mentary power ;  that  the  trustee  in  the  bankruptcy 
was  not  entitled  to  receive  the  fund ;  that  the  duty 
of  dividing  it  devolved  upon  tiie  executor;  and 
that  the  only  creditors  who  had  a  right  to  share  in 
the  fund  were  the  creditors  who  had  become  so 
after  the  bankruptcy. 

Jenney  v.  Andrews,  6  Madd.  264.  followed. — 
Gtjbdalla,  Be,  Lbb  v.  Gukdaila,  Ch.D. 
Warrington,  J.,  77 ;  [1905]  2  Ch.  331 ;  76  L.  J.  Oh. 
62;  94L.  T.94. 

18.  Security  for  costs — Applicant  resident  abroad— 
Discretion, — The  jurisdiction  to  order  an  amlicant 
resident  abroad  to  give  security  for  costs  ought  only 
to  be  exerdied  in  extreme  cases,  and,  in  the  absence 
of  any  evidence  of  inability  to  pay,  an  order  ought  t 


to  be  refused.— Pninra,  Bb,  Chafuait,  Bx  pabte, 
Bkcy. ;  94  L.  T.  682. 

19.  Transfer  of  bankrupts  business  to  limited 
company—  "  Fraudulent  conveyance  "  —  Bankruptcy 
Act,  1883  (46  <fe  47  Vu^,  c.  52),  i.  4,  sub-section  1  (b). 
— ^A  trader  being  in  difficulties  transferred  his  assets 
to  a  company  in  the  bond  fide  hope  of  thereby 
benefiting  his  creditors.  TTin  assets  were  estimated 
at  £2,000,  and  his  debts  at  £1,000.  The  considera- 
tion for  the  transfer  was  an  undertaking  by  the 
company  to  pay  his  debts  and  the  allotment  of 
ninety-four  uiares  and  debentures  of  the  nominal 
value  of  £1,000.  The  debentures  could  not  be 
enforced  until  interest  was  two  months  overdue — 
i.e.,  eight  months  from  their  issue,  or  until  execu- 
tion was  put  in  against  the  company. 

Held,  that  this  transfer  did  not  necessarily  tend 
to  defeat  or  delay  creditors,  was  not  a  fraudvdent 
conveyance  within  section  4,  sub-section  1  (b),  of 
the  Bankruptcy  Act,  1883,  and  should  not  be  set  aside 
as  void  agauist  the  trustee  in  bankruptcy. — Habris, 
Bb,  The  Tbustbb,  Ex  pabtb,  Bkcy,,  460. 

See  also  Company,  4 ;  Mongage,  1 ;  Probate,  1. 

BILL  OF  EXCHANGE  :— 

Indorsement  to  bank  for  purpose  of  discount — Pro- 
perty in  bill — Bill  reeeivaUe  whether  a  book  debt — 
Debts  omitted  from  books— Whether  book  debts.— The 
property  in  a  bill  of  exchange,  indorsed  to  a  bank 
for  the  purpose  of  being  discounted,  does  not  pass 
to  the  raok  before  it  has  been  actually  discounted 
and  the  amount  credited  to  the  account  of  the 
customer. 

Oiles  V.  Perkins,  9  East  12,  followed;  Ex  parte 
Schofield,  In  re  Firth,  27  W.  B.  925, 12  Oh.  D.  837, 
distmguished. 

Until  this  has  been  done  it  remains  a  "  bill  receiv- 
able "  in  the  hands  of  the  customer,  and  therefore 
a  "book  debt "  of  the  customer. 

In  re  Stevens,  Stevens  ▼.  Keilly,  (1888)  W.  N.  110, 
and  correction  at  p.  116,  foUowed. 

"  Book  debts  "  may  include  debts  omitted  from 
the  books,  but  which  should  have  been  entered  in 
the  ordinary  course  of  trade. — Dawson  v.  Islb, 
Ch.D,  Warrington,  J„  452 ;  [1906]  1  Ch.  633 ;  75 
L.  J.  Oh.  338. 

See  also  Partnership,  1. 

BILL  OF  SALE:— 

1.  Begistr<aion — Execution  creditor — Interpleader 

—BiUs  of  Sale  Act,  1878  (41  &  42  Vid.  c.  31),  s,  8 

Where  a  person  sets  up  as  ag^ainst  a  judgment 
creditor  a  title  for  goods  which  have  been  through- 
out  in  the  posaeision  of  the  judgment  debtor,  the 
claimant  must  show  either  a  registered  title  or 
something  done  with  the  goods  which  renders 
registration  unnecessary. 

A.  sold  his  furniture  to  B.,  a  company,  retaining 
the  possession  of  it  for  a  weekly  monetary  con- 
sideration; the  transaction  was  not  registered 
under  the  Bills  of  Sale  Acts.  Subsequently  B.  sold 
this  furniture  to  C,  the  mother  of  A.,  for  £200, 
the  furniture  still  remaining  in  the  possession  of 
A.  A.  then  removed  to  another  town,  taking  the 
said  furniture  with  him.  Upon  seizure  in  execu- 
tion of  a  judgment  debt,  0.  claimed  the  furniture ; 

Held,  that  the  furniture  having  remained 
throngbont  in  the  possession  of  A.,  C's  daim  was 
not  protected,  as  she  could  not  show  a  title  by  any 
registered  bill  of  sale,  or  anything  that  rendered 
registration  unnecessary. — Hopkins  v.  Gudobon, 
K.B,D.,  419;  [1906]  1  K,  B.  690;  76  L.  J.  Z.  B. 
452 ;  94  L.  T.  678. 

2.  Validity — Eiltoppel, — A  UU  of  sale  given  by 
the  defendant  to  the  plaintifEs  was  held  invalid 
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because  the  oonaideratioQ  was  not  "truly  set 
forth  "  as  required  by  lectioii  8  of  the  Bills  of  Sale 
Act,  1S82. 

Both  the  plaiutifis  and  the  defendant  had  held 
out  .the  bill  to  be  valid  against  creditors  of  the 
defendant. 

Held,  that  as  between  the  plaintiiTs  and  the 
defendant  the  bill  was  valid  ;  the  defendant  havinE 
elected  to  obtain  an  advantage  by  asserting  the  biU 
to  be  valid  could  not,  to  gain  a  further  advantage, 
be  heard  to  say  that  it  was  invalid,  even,  umhlt, 
assumiu^  that  its  invalidity  was  known  to  both 
the  parties. — Comitti  v.  Maheb,  Ck.B.  Ktkewich, 
J. ;  94  L.  T.  158. 

See  also  Bankruptcy,  3,  U  ;  Ship,  17. 

BUEIAIi-GEOTJND. 

1 .  Burial  within  one-hundred  t/ardt  of  dwelling -houie 
— DaeUing- house  ertdrda/ler  acquisition  of  land  for 
oemeteri/ — Ground  not  "alreadi/"  itaed — New  etrne- 
teria— Burial  Act,  1855  (18  i-  19  Vtd.  c.  128),  e.  9. 
— In  190o,  a  burial  board  purchased  a  piece  of  land 
for  a  cemetery.  Subsequently  to  the  purchase,  an 
adjoining  landowner  bulltahouse  within  onehundred 
yaida  of  the  cemetery.  Upon  motion  by  the 
landowner  to  restrain  the  board  from  allowing 
bttrialg  to  take  place  within  one  hundred  yards  of  his 
house,  in  contravention  of  gection9o(  the  Burials  Act, 
1855,  which  prohibits  ground  "  not  already  used  " 
as  a  cemetery  from  being  used  for  burials  within 
one  hundred  yards  "from  any  dwelling-house " 
without  the  consent  of  the  owner : 

Held,  that  "  already  "  meant  at  the  time  of  the 
passing  of  the  Act  in  1S85  ;  and  that  the  Act 
protected  houses  even  thongh  built  subsequently  to 
the  acquisition  of  any  cemetery  laid  out  since  1855, 
and  that  the  iuj  unction  must  be  granted. — GODDE\' 
V.  Htthk  Buriaj,  Board,  C.A.  ;  75  L  J.,  Ch.  oS5. 

2.  Consecrated  and  unconteeraied  parlt  of  a,  ee^mtterg 
— Sanction  of  Seeretary  of  State — Bights  of  incumhent 
—  "  Seruices  rendered" — DwiaU  bi/  Nuncojiformift 
mimtter— Burial  Adt,  1852  (15  it  10  Vid.  c.  85),  «. 
32;  1863  (16  Jc  17  Vict.  c.  134),  j.  7  ;  1900  [63  *  64 
Fict.  c.  15},  (.  3. — A  part  of  a  cemetery  which  has 
been  duly  consecrated  for  the  purposes  of  burials  in 
accordance  with  the  rites  of  the  Churoh  of  England 
is  consecrated  ground,  although  the  sanction  of  the 
Secretary  of  Btate,  under  section  7  of  the  Act  of 
1853,  has  not  been  obtained.  The  possible  effect  of 
the  absence  of  such  sanction  may  be  that  the  fees 
could  not  ba  eoforceable  at  law. 

The  incumbent  of  a  pariah  is  not  entitled  to  any 
fee  under  section  3,  sub-section  4,  of  the  Burial  Act, 
1900,  unless  he  has  rendered  services  in  respect  of 
the  burial.— WiLLiAJts  v.  Briton  Fkurt  Bueial 
BoABD,  K.B.D.,  187  ;  [1905]  ;  2  K.  B.  565  ;  74  L.  J, 
K.  B.  840  ;  02  L.  J.  696. 

3.  Erection  of  monument — liight  of  ineumhent  to 
fees  in  raped  of— Burial  Ad,  1900  (63  tfc  64  Viet,  c, 

15),  »,  3,  mb-irction  4  (1).— By  the  Burials  Act, 
lOOO,  8.  3,  sub-section  4,  it  is  enated  that  "  no  fee 
shall  be  payable  to  anyincumbemt  in  respect  of  any 
tight  of  exclusive  burial,  or  the  erection  of  a 
monument,  or  any  other  matter  whatsoever,  in  any 
burial-ground  maintained  by  a  burial  authority 
except  for  services  rendered  him,"  but  a  proviso  to 
the  section  preserved  the  rights  of  inoumbenta  in 
"burial-grounds  .  •  .  laid  out  and  used 
before  the  passing  of  this  Act." 

Held,  that  the  above  proviso  did  not  apply  to 
additional  land  which  had  been  purchased  by  the 
local  authority  for  the  purpose  of  being  added  to 
the  aiisting  burial-ground,  and  which  had  been, 
previous  to  the  passing  of  the  Act,  laid  out  at  a 
burial-ground,  but  in  which  no  burials  had  in  fact 


taken  place  till  subsequent  to  the  passioe  of  Ui« 
Act,  and  that  the  incumbent  was  not  therefore 
entitled  to  the  fees  claimed  by  him  in  respect  of  the 
erection  of  monuments  on  the  additional  land. — 
YouNo  I'.  Kix(jSTON-on-Thamxb,  Sukbito^,  ajtdJ 
New  Maldejt  Joint  BgjiiALa  OoMJirrrBS.  K.B.D., 
507;  [1906]  1  K.  B.  338;  73  L.  J.  K.  B.  225  :  W 
L.T.  190. 

4.  New      hurial'Qroand — Addition      (e      sn'sfin^l 
burial-ground — Disiued  burial'ground^-"  Set  aporlj 
fnr  the  purpOKt  of  interment" — Ground  §et 
leitlioul  itatutoTjf  authoriti/ — Burial  Ad,  1853  (16  4' 
17  i'id.  c.  134),  I.  1 — Mdropolitart  Open  Spaea  AH, 
18S1  (44  (fc  45  Vid.  c.  34),   i.   I— mused  Burial- 
grounds  Ad,  1884  (47  &  48  Vid.  c.   72).  <.   3— O/mo*  i 
Sjmxee  Ad,  1887  (50  (651  Vid.  e.  32), |.  4.— Foir thaj 
purposes  of  the  provisions  of  the  Burial  Act,  IS-M, 
which  prohibit  the  o]>ening  of  any  new  burial- 
ground  within  the  limits  there  spscified  withoat  tha  | 
approval  of  a  Secretary  of  State,  an  addition  to 
existing  burial-ground  stands  on  the  same  footing 
as  the  opening  of  an  entirely  new  burial-ground. 

A  piece  of  land  which  has  once  been  set  apart  for 
the  purposes  of  interment,  and  in  which  interments 
have  taken  place,  but  which  is  no  longer  used  for 
interments,  is,  by  virtue  of  section  4  of  the  Open  j 
Spaces,  1887,  a  disused  burial-ground  within  the  ■ 
meauing  of  the  Disused  Burisl-grounds  Act,  1884, 
and  therefore  incapable  of  being  used  for  building 
purposes,  although  by  reason  of  a  failure  to  obt«ia  ; 
the  approval  of  a  Secretary  ol  State  the  original 
setting    apart    was   not  lawful. — Bos'WO&TH    AITD 
Gravesbsd  Coiii'oEATiON,  Ee,  C.A.,  39 ;  [19*5]  2 
K.  B.  426;  74  L.  J.  K.  B.  810;  93  L.  T.  226. 

See  also  Metropolis,  9, 

CANADA,  LAW  of  :— 

1,  Ci-aii  Code  of  Qaebte,  art.  1056 — "  ImlemtlUy  w 
tatisfadion  "^  Bight  of  ad  ion  bg  widow  of  dtetatti 
— Subscription  to  inturanoe  and  provident  society. — 
In  a  case  where  a  person  dies  in  contequenoe  of 
injuries  received  by  the  commis<ion  of  an  offenea 
or  2 tuui- offence,  the  release  or  discharge  by  the 
deceased  of  his  possible  right  of  aotion  is  not  of 
itself  ''  satisfaction "  within  the  meaning  of  art. 
1056  of  the  Civil  Code  of  Quebec,  uoleaa  the 
deceased  has  thereby  obtained  from  the  offender  a 
real  and  tangible  indemnity  or  satisfaction  for  the 
offence  or  i^uiui-offence  in  question. 

Therefore  where  a  servant  of  a  railway  company 
was  killed  by  the  negligence  of  the  company  or  it» 
servants, 

Held,  that  the  fact  that  he  was  at  the  time  of  his 
death  a  member  of  an  insurance  and  provident 
society,  one  of  the  bye-laws  of  which  provided  that 
*'  in  consideration  of  the  subscription  of  the  ootu- 
pany  to  the  society  no  member  thereof,  or  bia 
representatives,  shaU  have  any  claim  against  the 
oompany  for  cotupensation  on  account  of  injury  or 
death  from  accident,"  was  no  bar  to  an  action  by 
his  widow,  under  art.  1056  of  the  Civil  Code,  for 
the  damages  which  she  had  sustained  by  his  death. 

Judgment  of  the  court  below  reversed. 

Meg.  V.  Orenier,  30  Sup.  Ct.  Bep.  42,  diaapprored^ 
—Miller  tp.  Gr^md  TairyK  Bahwat  Co..  P.C.i 
[1906]  A.  C.  187;  7.5  h.  J,  P.  C.  45;  94  L  T.  231. 

2.  Crown  landi — Bight  of  Dominion  Parliament  to 
{eoislole  with  rupKt  to — Canadian  Railway  AH  {H 
Vid,  e.  1),  wet,  18  (a,)— Consolidated  Mttilmiy  Act  of 
Canada  (42  Vid.  e,  9).— The  Dominion  ParIia«M8t 
of  Canada  is  competent  to  legislate  with  re«p<ot  to 
provincial  Crown  lands,  and  a  section  in  an  Act  of 
the  Dominion  Parliament  empowering  a  railwmy 
company  to  take  possession  of  the  forediora  for  Um 
purpose  of  cons^ootiDg  their  railway,  "  in  M  Iftr 
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u  the  lame  shall  be  vetted  in  the  Grown  and  ahall 
not  be  reqpiied  by  the  drown,"  held  not  to  be 
limited  to  Dominion  Grown  proper^. 

The  expraM  provisions  oi  a  nulway  Act  mnst 
pievaQ  over  the  general  provisions  of  the  Oonsoli- 
dated  Bailway  Act  of  Ganada. 

Judgement    of    the    oonrt    below    afiBrmed. — 

ATIOSinET-QBKBKAL    FOK    BBITISH    COLUKBIA    V. 

Oakadiah  Paoifio  Bailway,  P.O. ;  [1906]  A.  0. 
204;  76  L.  J.  P.  0.  38 :  94  L.  T.  295. 

3.  Lomr  Canada— Civil  Code,  art.  1018 — Ooniract 
—Uonttructiot^—Bj  art.  1018  of  the  Givil  Code  of 
Lower  Canada,  "  all  the  daoses  of  a  oontiaot  are 
interpreted  the  one  by  the  other,  giving  to  each  the 
meaning  derived  from  the  entin  Act." 

By  a  contraot  entered  into  between  the  appellants 
and  the  respondents,  the  appellants  agreed  to 
establish  and  work  lines  of  rauway  for  the  oonvey- 
ance  of  passengers  in  the  city  by  means  of  oars  pro- 
pelled by  electricity,  and  the  respondents  confnred 
npon  the  appellanto  privileges  with  regard  to  the 
nse  of  Aootao  power  in  the  streets.  The  contract 
provided  that  the  appellants  should  pay  to  the 
respondents  annually  certain  percentages  "  npon 
the  total  amonnt  of  its  gross  earnings  arising  from 
the  whole  operation  of  its  said  railway."  A  schedule 
specified  cenain  routes  npon  which  the  cars  wera  to 
nm  within  the  dty  of  Montreal. 

The  appelLmts  afterwards  extended  their  system 
bepcmd  the  limits  of  the  city. 

Held,  that  the  percentt^^  wero  only  payable 
npon  the  gross  earnings  arising  from  the  whole 
operation  of  the  line  within  the  umits  of  the  ci^. 

Judgment  of  the  oonrt  below  roversed. — MON- 

THBAL  STBHBT  RAILWAT  V.  MOHTEIAL  CiTT,  P.O.  ; 

[1906]  A.  C.  100;  76  L.  J.  P.  G.  9 ;  93  L.  T.  678. 

4.  Ontario— Action  for  pauiru  off—It^unction — 
Competency  of  appeal, — By  the  Bevised  Statutes  of 
Ontario,  c.  48,  s.  1,  no  appeal  shall  lie  to  the  King 
in  Oonndl  unless  the  matter  in  controversy  exceeds 
the  sum  or  value  of  4,000  dollars.  The  appdlant 
brought  an  acti(«  against  the  respondent  for  an 
injunction  to  restrain  nim  from  infringing  certain 
trade-marks  of  the  api>ellant,  and  from  passing  off 
his  goods  as  the  goods  of  the  appellant,  and  for 
damages.  The  Oourt  of  Appeal  for  Ontario  gave 
judgment  for  the  appellant. 

OeiA,  that,  no  sum  or  valne  being  in  controversy, 
tiie  appeal  was  not  competent.  —  Oiixett  v. 
Ltjmsdrh,  P.C.  ;  [1906]  A.  0.  601 ;  74  L.  J.  P.  0. 
165;  93L.  T.  314. 

6,  Ontario— Practiee—Payment  of  interett — On- 
tario Judicature  Act,  R.B.O.,  1897,  e.  61,  «.  113.— 
Under  the  Ontatio  Judioattue  Act,  1897,  in  all 
oases  where  in  the  opinion  of  the  court  the  payment 
of  a  just  debt  has  been  im{>roperly  withheld,  and  it 
seems  to  be  fair  and  equitable  that  the  party  in 
dabult  should  make  compeosatiim  by  payment  of 
interest,  it  is  incumbent  upon  the  court  to  allow 
interest  for  such  time  and  m  snoh  rate  as  the  court 
mmr  think  right. 

Judgment  of  tlie  court  below  affirmed. — ^Toborto 
Bailvat  v.  ToBonro  OoBPoaATioir,  P.C. ;  [19061 
A.  0. 117 ;  76  L.  J.  P.  C.  36;  93  L.  T.  646. 

6.  Ontario — Practice — Power  of  court  to  tdbno 
interett  not  claimed — Diteretion  of  court. — ^The  court 
has  power,  on  further  directions,  to  order  the  pay- 
ment of  interest  on  a  sum  found  to  be  due  from  a 
defendant,  although  the  decree  declaring  the 
liability  contains  no  direction  for  the  payment  of 
interest,  and  the  statement  of  daim  does  not  ask 
for  it 


It  is  a  matter  for  the  discretion  of  the  conr 
under  the  oiroumstances  of  the  particular  case. 

Judgment  of  the  oourt  below  varied. — Bxtb- 
UlKV  v.  £abi£,  P.C;  [1906]  A.  C.  690;  74 
L.  J.  P.C.  166;  93L.  T.  313. 

7.  Ontario— Provincial  Statute  (36  Viet.  e.  102), 
t.  6— Water  commiuioner* — Pou/eri  of  expropriation 
— Water  required  for  purpote  of  toaterworke — Pro- 
cedure under  ttatute — Damage* — Injunction. — Water 
commissioners,  incorporated  to  supply  a  town  wiUi 
water,  were  empowered  by  statute  to  enter  upon 
lands  and  to  divert  and  appropriate  water  for  the 
purposes  of  their  waterworks,  making  compensation 
to  the  owners. 

Held  (sfBrming  the  judgment  of  the  court  below), 
that  they  wero  acting  within  their  powers  in  appro- 
priating; land  and  water  rights,  not  for  the  purpose 
of  storing  water  to  be  supplied  to  the  town,  but 
for  {generating  i>ower  to  raise  the  water  supplied  to 
the  required  height. 

But  in  a  case  in  which  they  had  appropriated 
land  and  water  rights  without  following  the  pro- 
oeduro  as  to  compensation  laid  down  by  the 
statute. 

Held  (reversing  the  judgment  of  the  court  below), 
that  an  owner  who  had  sustained  injury  by  such 
appropriation  could  maintain  an  action,  and  was 
entitled  to  an  injunction  to  restrain  the  commia- 
sioneis  from  oon^uing  or  ropeating  the  acts  com- 
plained of,  and  not  only  to  damages  for  the 
trespass.— Sauitbt  v.  Gttt  of  Londoh  Watbb 
GouifissiORXBS,  P.C. ;  [1906]  A.  0.  110;  76 
L.  J.  P.  C.  26 ;  93  L.  T.  648. 

8.  Ontario— BaUuny— Mortgage — Power  of  tale — 
Statute  46  Vict.  c.  24,  m.  14,  16,  16— Dominion 
BaHvoapAct,  1888  (61  Viet.  c.  29).— A  railway  which 
is  subject  to  the  legislation  of  the  Dominion  of 
Canada  can  be  sold  in  a  suit  by  the  trustees  for 
bondholders  to  enforce  a  mortgage  on  the  com- 
pany's railway,  lands,  and  franchises. 

Judgment  of  the  oourt  below  affirmed.— ObntbaIi 
Ohtabio  Bailwat  Co.  v.  Tbttbts  akd  Qvabavxxb 
Co.,  P.C;  [1905]  A.  C.  676;  74  L.  J.  P.  G.  116; 
93  L.  T.  317. 

9.  Quehee—City  of  Montreal  Act  (62  Viet.  c.  79)— 
RiglU  to  recover  aitettmentfor  local  improvementt — 
Preicription. — By  section  120  of  the  Charter  or  Act 
of  the  City  of  llontreal  (52  Vict  c.  79)  a  period  of 
prescription  of  three  years  is  impcMed  for  the 
rooovery  of  any  tax,  assessment,  or  rate  made 
under  the  Act,  to  be  counted  from  the  time  when 
such  tax,  assessment,  or  rate  becomes  due.  An 
assessment  was  made  under  the  Act  for  oertain 
public  improvements,  and  proceedings  wero  taken 
to  set  it  aside  on  l^e  ground  of  certain  alleged 
irregularities. 

The  Court  upheld  the  validity  of  the  assessment. 

Held,  that  the  pendins  proceeding^  did  not 
prevent  flie  period  of  prescription  from  running,  and 
that  the  amount  of  the  assessment  could  not  be 
recovered  after  the  lapse  of  three  years  from  the 
time  when  it  first  became  due. 

Judgment  of  the  oonrt  below  affirmed.  — 
MoNTBKAL  City  v.  GAirmr,  P.C. ;  [1906]  A.  0. 
241 ;  76  L.  J.  P.  a  41 ;  94  L.  T.  367. 

10.  Quebec— Privilege  of  lettor  in  liquidation  pro- 
ceeding!— Civil  Code,  art.  2006. — The  respondents 
let  property  in  Montreal  by  lease  to  B.  &  Co.  for 
the  purposes  of  their  business.  In  1899  B.  &  Ga 
made  a  judicial  abandonment  of  their  projparty  for 
the  benefit  of  their  creditors.  At  that  time  they 
owed  mora  than  two  years'  rent  to  the  respondents. 
By  art.  2006  of  the  Civil  Code,  as  it  stood  at  the 
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date  of  the  lease,  the  leaaors  were  entitled  to  rank 
as  privile'ged  creditors  for  the  whole  rent  due. 
Between  the  date  of  the  leaae  and  the  liquidatioB 
the  artiole  had  been  amended,  and  the  lessoi^' 
privilege  wag  restricted  to  two  years'  rent 

Held  (reversing  the  judgment  of  the  couit 
below),  that  the  cose  was  governed  by  the  law  as 
it  stood  at  the  date  of  the  liquidation,  and  the 
TespoDdeats  could  only  claim  privilege  in  respect  of 
two  years'  rent,  and  ranked  as  ordinary  creditors 
for  the  balance. — Boas  u,  Beauiibt,  P.C.  ;  [1905] 
A.  C.  570 ;  74  L.  J.  P.  C.  106  ;  93  L.  T.  316. 

CHAPEIi  ;— 

Fublic  balMing  or  domtttic  oratory — Conncration. — 
A  chspel  which  originally  was  part  of  the  fabric  of 
a  maDiion-house,  but  which  became  a  separate 
building  owing  to  a  manaion-house  being  pulled 
down  and  rebuilt  on  a  ditferent  site,  had  divine 
seirice  and  baptisms  of  the  children  of  the  owaent 
of  the  maniion-house  performed  in  it  by  the  viear 
of  the  parish. 

In  an  action  by  the  vicar  for  a  declaration  that 
he  and  his  sucoessora  was  and  were  entitled  to  the 
possrasiou  and  control  of  the  chapel  and  to  perform 
divine  service  and  celebrate  the  sacTaments  in  the 
ohapel  according  to  the  rites  of  the  Church  of 
England, 

Held,  that  the  chapel  was  not  a  consecrated 
public  building,  and  hiid  never  been  more  than  a 
domestic  oratory. — Nevill  v.  SctJddy,  Ch.I). 
Buckley,  J.  ;  94  L.  T.  391. 

See  abo  Inland  Revenue,  14. 

CHARITY:— 

1 .  Will—  Gift  for  ringing  of  church  belli— CH/t  for 
headstonei  in  churchgard — Gi/t  to  "  public  charitiM 
and  irutitutioni," — A  testatrix  by  her  will  made 
(inttr  alia)  the  following  bequest*  ;  The  sum  of  £1 
to  be  paid  to  the  bellringers  a  parish  church  to 
ring  n  peal  annually  "  in  commemoration  of  the 
happy  restoration  of  the  monarchy  to  England "  ; 
the  income  of  the  sum  of  £700  to  he  applied  in  the 
erection  and  muntenance  of  headstones  on  the 
graves  of  certain  [>oor  person*  buried  in  the 
churchyard  ;  and  a  gift  of  residue  "  to  and 
amongst  such  public  charities  and  institutions  "  as 
her  tnirtees  should  think  fit. 

Held,  that  each  of  these  gifts  constituted  a  good 
and  effectual  charitable  bequest.— Pakdoe,  Ee, 
McLaUOHLIN       v.       AXTORKEY-GENEaAL,       C'h.Ji. 

Kektwkh,  J.,  561  ;  [1906]  2  CJh.  184 ;  75  L,  J.  Ch. 
455 ;  94  L.  T.  307. 

2.  Will  —  Oi/i  to  be  a}iph'ed  under  direction  of 
exioitor*  —  Cy-pr»?s,  —  A  testatrix  directed  her 
executors  to  apply  a  sum  to  their  satisfaction  and 
under  their  direction  towuds  the  enlargement  and 
equipment  of  a  hospital.  The  enlargements  were 
earned  out  in  the  lifetime  of  the  testatrix. 

Held,  that  there  was  not  an  immediate  gift  to  the 
hospital,  but  that  the  executors  ought  to  expend  so 
much  of  the  said  sum  as  they  thought  proper  in 
equipment,  and  in  the  event  of  a  balance  remaining 
in  their  hands,  should  apply  to  the  court  for  direc- 
tions.— UxiTE,  Re,  Edwards  v.  Smith,  Ch.D. 
Kekewich,  J.,  368  ;  75  L.  J.  Ch.  163. 

3.  Will-Pttblie  inatituiimt —  Chwitahh  imtUu- 
tiont  and  other  general  uurposM  o/  locality. — A 
testator  in  the  events  which  happened  gave  part  of 
his  residuary  estate  upon  trust  for  charitable, 
educational,  or  other  institutiona  of  the  town  of 
Kendal,  and  also  for  such  other  general  purposes 
for  the  benefit  of  the  town  of  Kendal  or  its  inhabit- 
ants ai  his  trustees  should  think  St.  Certain 
institutions  at  Kendal,  a  hospital,  grammar  school, 


and  free  library  were  suggested  by  the  testator, 
without  binding  his  trust^s  to  adopt  the  mggtn- 
tion,  08  suitable  institutions. 

Held,  that  the  gift  was  a  valid  charitable  tnut. 

Dotan  V.  Macdermatl,  17  W.  R.  3,  L.  E.  3  Eq.  «50, 
3  Ch,  App.  676,  and  Mayor,  ifcc,  o/  Wrtxham  v. 
TampUfi,  21  W.  E.  768,  followed,— AlXBSr,  Ek, 
Habobbavbs  v.  Tatiob,  Ch.D.  Smn/en  Eady,  J„ 
91 ;  [1903]  2  Ch.  400 ;  74  L.  J.  Ch.  593 ;  93 
L.  T,  597. 

4.  Society  having  charitabk  obj'ecti  —  *'  Emtovn- 
ment  "^Voluntary  tuiicripthni — Special  object — 
OtTteral  obj'ect»  —  Invtttment  in  land  —  BtgUfmUM 
under  Land  Transfer  Acts,  1875  and  1897 — QmMmt 
of  Charity  Commiiiioneft—Charitahlt  Thuti  Aet, 
1853  (16  A  17  Viet.  c.  137),  «.  62,  60.— A  tociety 
incorporated  nndor  the  Companies  Acta,  1 863  to 
1890,  and  formed  for  charitable  purposes  onder 
section  23  of  the  Companies  Act,  1867,  invited  aod 
received  voluntary  subscriptions  apedally  given 
for  new  headquarters.  On  applying  to  regiitv 
a  lease  of  laud  acquired  by  the  society  for  the 
new  headquarters,  it  was  objected  by  the  regiftisr 
that  no  disposition  thereof  could  be  made  without 
the  consent  of  the  Charity  Commissioners  as  it  wm 
an  "endowment,"  and  ihat  a  restriction  to  that 
effect  should  be  etitered  on  the  register. 

Held,  that  there  was  nothitig  in  the  circttmstanon 
to  show  that  the  subscriptions  of  donors,  which 
were  specially  allocated  to  the  purposes  of  the 
society's  new  headquarters,  were  to  be  treat«<l  a« 
capital  and  not  as  applicable  to  current  expense* 
and  to  be  treated  as  income  of  the  year ;  that 
therefore  the  s&me  did  not  oonstitute  an  "  endow- 
ment," but  come  within  the  exem[jtion  containtd 
in  section  62  of  the  Charitable  Trasts  Act,  1S53, 
and  were  excepted  from  the  jorisdiotion  of  the 
Charity  Gommissionera. 

In  re  Clergy  Orphan  Corporattoti,  [189*3  3  Ch. 
143,  considered  and  applied. 

Decision  of  Kekewich,  J.  (03  L.  T.  Rep,  230], 
affirmed.— GHTmca  Army,  Re,  C.A.  ;  75  L.  J.  Ch. 
467  ;  94  L.  T.  659. 

CHEQUE.— See  Contract,  1,6. 

CLtJB:— 

Sporiing^Rtiht — Fower  to  alter — Object  of  eluh  — 
Particular  sport— Abolition  bgresolation — Validity  of 
retolutiOR. — A  clnh  was  formed  in  1868,  one  of  th« 
objects  of  which  was  to  provide  grounds  and 
facilitiea  for  the  sport  of  pigeon -shooting.  From 
time  to  provision  was  made  and  facilities  afforded 
for  ]}olo  playing  and  other  sports.  One  of  the  rulet 
provided  that  any  of  the  rules  might  be  altered  or 
added  to  at  any  general  meeting  of  the  clnh  with 
the  assent  of  a  majority  of  two-thirds  of  the 
members.  At  the  annual  general  meeting  of  the 
club,  held  on  the  20th  of  May,  1903,  a  resolution 
was  passed  by  the  requisite  majority  that  pigeon- 
shooting  should  be  discontinued  as  from  the  3 lit 
of  December,  1903, 

Held,  that  this  resolution  was  valid.— ToXLLrssoTr 
V,  Valentia,  Ch.D.  Joyce,  J.,  3G9  :  [1906]  1  Cfc. 
480 ;  73  L,  J.  Cb,  368  ;  94  L.  T.  468. 

COMPANY  :— 

1.  Action  against  oompany — Volitniary  wimUnj  uft 
— Stay  of  prixetdings — Companiu  Ad,  1863  (25  <t 
26  Viet.  c.  89).  u.  85,  87,  1;{8— Cowpan/e*  Aet,  IfiOO 
(63  &  64  Vict.  c.  48),  (.  26.— The  plaintiff  braught 
this  action  against  the  defendant  compuiy,  whidi 
was  being  wound  np  voluntarily,  to  recover  a  anoi 
of  money  as  remuneration  for  servioea  rtndend 
to  the  company. 

The  liquidator,  upon  an  application  by  the  plain- 
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tiff  for  jadnuent  under  order  14,  denied  all 
liabiliiy  of  we  company,  and  obtained  onoondi- 
tional  leave  to  defend.  Tiie  liquidator  then  applied 
for  an  order  staying  all  proceedings  in  the  action, 
upon  the  ground  that  tlie  company  was  being 
wound  up. 

Held  (dismissing  the  appeal],  that,  all  liability 
being  denied,  the  court  ought  notin  the  exercise  of 
its  discretion  to  stay  proceedings  in  the  action. — 
CusBiB  V.  Consolidated  Esnt  Oollikbibs,  G.A.  ; 
[1906]  1  E.  B.  131 ;  76  L.  J.  K.  B.  199 ;  94  L.  T. 

2.  Alteration  of  h/e-law$ — Auurana  company  — 
Poliey  participating  in  profit*  —  Protpectu*.  —  An 
assurance  company  was  constituted  l^  a  de«d  of 
settlement,  which  provided  that  the  profits  were  to 
be  divided  in  manner  directed  by  the  Dye-laws,  and 
that  any  bye-law  might  be  altered  by  a  bye-law. 
Bye-laws  were  made  which  provided  tbat  the 
profits  coming  from  the  participating  branch  should 
be  divided  among  the  policy-holders  in  that 
department. 

The  respondent  effected  a  policy  on  his  own  life 
in  the  participating  branch  on  the  faith  of  a  state- 
ment in  a  prospectus  of  the  company  that  the  entire 
profits  of  that  branch  were  divided  among  the 
policy-holders  without  any  deduction  for  a  reserve 
fund.  The  proposal  form  which  he  signed  con- 
tained an  nnaertakiog  to  "conform  to  and  abide 
by  "  the  rules  and  regulations  of  the  company  in  all 
respects,  and  a  policy  issued  to  him  contained  a 
covenant  by  the  company  to  pay  the  sum  assured, 
and  all  such  other  sums  as  might  be  added  to  such 
amount,  "  according  to  their  practice  for  the  time 
bong."  It  was  proposed  to  make  a  change  in  the 
regulations  of  the  company,  and  to  empower  the 
directors  to  appropriate  5  per  cent,  of  all  profits, 
including  those  of  the  participating  branch,  to  form 
a  reserve  fund. 

Held,  that  the  prospectus  did  not  amount  to 
more  than  a  statement  of  the  system  in  operation 
at  the  time  when  it  was  issued,  and  was  no  part  of 
the  contract  between  the  company  and  the  respond- 
ent, so  as  to  debar  the  company  from  making  the 
proposed  alteration  in  the  atlocation  of  the  profits. 

Judgment  of  the  Court  of  Appeal  reversed, — 
British  Equitablb  Assitbanoe  Co.  «.  Baily, 
B.L. ;  [1906]  A.  C.  35  ;  75  L.  J.  Ch.  73 ;  94  L.  T.  1. 

3.  Artidet  of  a»toeitUion — Alteration  of— Internal 
reterve  fund — Auditor*  not  to  ditclose  information — 
Validity  of  article— Companiet  Act,  1879  (42  db  43 
Vict.  c.  76),  *.  1—Companie$  Act,  1900  (63  <t  64 
Vid.  e.  48),  u.  21,  22,  23.— A  oomiwny  had  passed 
a  special  resolution  to  alter  the  articles  of  atsocia- 
tion  of  the  company  by  inserting  provisions  therein 
for  tiie  creation  of  an  internal  reserve  fund,  in 
respect  of  which  the  auditors  should  be  bound  to 
withhold  all  information  from  the  shardiolders. 
A  shareholder  brought  an  action  to  restrain  the 
company  and  its  directors  from  acting  on  such 
resolution. 

Held,  that  any  regulations  which  precluded  the 
auditors  from  avaSing  themselves  of  all  the 
information  to  which  under  the  Act  they  were 
entiUed,  as  material  for  the  report  which  under  the 
Act  they  were  to  make  as  to  the  true  and  correct 
state  of  the  company's  affairs,  were  inconsistent 
with  the  Act,  and  tbat  the  resolution  was  therefore 
invalid. — Nbwtok  v.  BiBiaRaHAX  Shall  Abmb 
Co.,  Ch.D.  Buckley,  J.,  621 ;  75  L.  J.  Oh.  627. 

4.  Bankruptcy — Bight  to  participate  in  turplu* 
attet»  of  liquidating  company  a*  representing  bank- 
rupt— Share*  partly  paid  up—Proof  in  bankruptcy 
n<i   payment — (hmpany  —Liquidation — DiHribution 


of  turplu*  a**eti. — A  shareholder  liable  as  a 
contributory  to  a  company  must  discharge  his 
obligation  before  he  can  participate  in  a  distribu- 
tion of  surplus  assets  of  the  company.  Thus, 
where  the  holder  of  partly  paid-up  shares  in  a 
company  becomes  bankrupt,  and  the  compauy 
proves  in  the  bankruptcy  for  the  amount  of  unpaid 
calls  on  the  bankrupt's  shares,  the  trustee  cannot, 
although  the  company  has  received  a  dividend  on 
their  proof,  participate  in  a  distribution  of  surplus 
assets  of  the  company  until  the  holders  of  the  fully 
paid-up  shares  therein  have  received  the  amount 
paid  by  them  in  excels  of  that  paid  by  the  holder 
of  the  partly  paid-up  shares. — Wbst  Coast  Oou> 
FiXLDS  (LniiTBD),  Be,  C.A,,  116;  [1906]  1  Ch.  1 ; 
76  L.  J.  Ch.  23 ;  93  L.  T.  609. 

6.  Conflict  of  law* — Englith  company — Butine** 
carried  on  in  foreign  state— Debt*  incurred  abroad — 
Company  wound  up — Shareholder  personally  liable 
for  debts  under  law  of  foreign  state — Attempt  to  enforce 
payment  in  English  court. — An  Eoglish  company, 
incorporated  under  the  Joint  Stock  Companies  Acts 
as  a  Umited  company,  was  formed  for  the  purpose 
of  acqairing  and  working  mines  in  (among  other 
countries)  tiie  United  States  of  America.  By  the 
articles  of  association  the  directors  were  empowered 
to  do  1^  things  necessary  to  comply  with  the 
requirements  of  the  law  of  any  country  where  the 
company  might  carry  on  business.  The  company 
acquired  and  worked  mines  in  the  State  of 
Cslifomia,  and  for  that  purpose  the  tompany  bad 
to  be  registered  and  was  duly  registered  tiiere,  and 
it  incurred  debts  there  in  the  purchase  of  machinery 
from  the  plaintiff  in  that  state.  By  the  law  of  the 
State  of  Califoroia  each  stockholder  of  a  corporation 
is  madeindividu^y  liable  for  debts  contracted  for  by 
the  corporation  according  to  the  proportion  which  his 
holding  bears  to  the  whole  of  the  subscribed  capital 
of  the  company.  The  company  having  become 
insolvent,  the  plaintiffs  sued  uie  defendant,  a  share- 
holder of  the  company,  in  this  country,  for  his 
prmortion  of  the  price  of  the  machinery. 

Held,  that  the  defendant  was  not  liable,  as  the 
facts  did  not  show  that  he  authorized  the  company 
to  enter  into  contracts  in  California  so  as  to  pledge 
his  personal  credit  for  the  price  of  the  goods  sup- 
plied, and  the  g^eral  power  given  by  the  memo- 
randum and  articles  of  association  to  the  directors 
to  carry  on  business  in  foreign  countries  wai  sub- 
ject to  the  fundamental  condition  of  a  limited 
liability  on  the  part  of  the  shareholders,  the  com- 
pany being  reg^teredin  England  as  a  limited  joint 
stock  company. 

Decision  of  Kennedy,  J.  (1KB.  304,  53  W.  B. 
Dig.  26),  affirmed.— BisooN  Ibon  AKD  Loooho- 
TIVB  Works  v.  Furhbss,  C.A.,  324 ;  [1906]  1KB. 
49 ;  75  L.  J.  K  B.  83 ;  93  L.  T.  687. 

6.  Debenture* — l*»u»— Deposit  of  blank  debenture* 
to  secure  loan. — A  company  borrowed  money  on  the 
security  of  debenture  bonds.  The  bonds  were 
signed  and  sealed  and  left  blank  as  to  the  date  and 
name  and  were  depositel  with  a  bank.  The  loan 
was  paid  off  and  the  debentures  returned. 

Held,  that  the  transaction  with  the  bank 
amounted  to  an  issue,  And  that  the  company  were 
not  in  a  position  to  re-issue  the  debentures. — 
Perth  Eleotrio  Tramways,  Be,  Ch.D.  Swinfcn 
Eady,  J.,  635  ;  [1906]  2  Ch.  216 ;  75  L.  J.  Ch.  634 ; 
94  L.  T.  816. 

7.  Debenture*— I*aue  <u  security  for  loan — Paymmt 
off  of  loan — Debenture*  returned '  to  company  with 
blank  tran*fer*—RegMered  owner— Subsequent  trans- 
fer to  purchaser  for  value — Priorities. — A  company 
duly  itsned  a  series  of  debentures,  each  of  which 
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was  to  rank  pari  (lauu  with  the  others,  Certain  of 
these  debentureg  were  isiued  &9  collateral  security 
for  loans  made  to  the  companj.  Oa  repayment  of 
the  lofttxi  th'SG  debentures  were  returned  to  the 
company  with  blank  transfera,  but  they  were  not 
tranef erred  to  the  company,  and  the  ori^nal  holders 
continned  on  the  register  as  the  owner  of  such 
debentures.  Subsequently  these  debentures  were 
transferred  to  holders  for  value  by  completing  the 
blank  transfers. 

Held,  that  the  transferees  were  not  eutided  to 
rank  pari  puuii  with  those  debeoture-holde  s  to 
whom  debentures  had  been  at  once  Laaued  for  their 
full  nominal  value.  The  effect  of  what  was  done 
was  to  pay  oS  an  incumbrance  which,  evtn  if  it 
could  be  kept  alive,  couM  not  be  set  up  by  the 
company,  the  original  mortgagor,  agaioat  subse- 
quent incumbrancer?,  and  the  transferees  were  in 
no  better  position  than  the  ocmpony. 

Decision  of  Keiewiob,  J.  (53  W.  E.  2*7,  [1905] 
1  Ch.  283),  aftirined.— Tashter  &  Sons.  Re,  Hoaee 
V.  Taskeb  &  Sons.  C.A.,  65;  [1805]  2  Ch.  587; 
74  L.  J.  Ch.  857  ;  93  L.  T.  195. 

8.  Dilienhirta  —  Eegfstration  —  Extending  time  — 
Windins  up — Prt'ttctian  of  crtditort—Cmnpanita  Aet, 
1900  (63  it  64  rio!.  c.  48).  si,  14,  16,— A  company 
in  1001  issued  debentures  which  were  not  regis- 
tered within  twenty-one  days  as  required  by  section 
14  of  the  Companies  Act,  U)t)0.  On  the  24th  of 
July,  19l);3,  an  order  was  made  under  section  15  of 
the  Aot  extending  the  time  for  registration  until 
the  14  !b  of  August,  This  order  contained  the 
proviso  that  "  this  order  is  to  be  without  prejudice 
to  the  rights  of  parties  acquired  prior  to  the  time 
when  such  debentures  shall  be  actually  registered." 
The  debentures  were  registered  btfore  the  14th  of 
August,  1903. 

Held,  that  the  creditors  of  the  company  whose 
debts  had  been  incurred  prior  to  the  date  of  regis- 
tration take  ^ri'  paitu  with  the  debenture-holders 
the  share  of  the  assets  which  the  debenture- holders 
would  hare  taken  if  thett  debentures  hod  been  duly 
registered  in  accordance  with  section  14  of  the 
Act. 

In  re  Amjlo-Oritntal  Carpd  Manu/aeturing  Co., 
61  W.  E.  634,  [1903]  1  Ch,  S14,  followed.— 
EuBMAHir  Beotueks  (Limitbd),  Ek,  Ch.D.  Joyce, 
J.,  555;  76  L.  J.  Ch.  675. 

9.  Dtbeniure-holdera'  action — Aj'potntmttit  of  re- 
ctilter  and  -manager  —  Preservation  of  proptrty  — 
Loaiii  by  dthtitturt-Juildtri  to  receiver — Fir  it  charge 
given  to  lenders — Expenses  of  management  and  of 
reeeiuer — PriorUy. — ikJi  action  was  brought  by  the 
plaintiffs  on  behalf  of  themselyes  and  all  other  the 
debenture-holders  of  the  defendant  company  to 
enforce  the  charge  created  by  their  debentures. 

In  Pebruary,  1901,  a  receiver  and  manager  was 
appointed  in  the  uiual  form  ;  and  in  March,  1901, 
judgment  was  gives  directing  accounts  and 
inquiries. 

On  the  3rd  of  Jvdy,  1901,  an  order  was  made 
that  the  receiver  be  at  liberty  to  borrow  £500  for 
the  purposes  of  proMrving  the  property  of  the 
defendant  company  oomprised  in  the  debentures, 
the  moneya  so  borrowed  to  be  a  first  charge  on 
■uob  properly, 

Subsequently  further  orders  were  made  for  the 
borrowiug  of  sums  of  £200,  £200,  and  £100  for 
like  purposes ;  and  there  was  an  order  for  the  sale 
of  certain  chattels.  These  orders  were  obtaiDed  at 
the  instance  of  the  ptaintiiFs,  and  all  the  turns 
which  the  receiver  was  authorized  to  borrow  under 
the  abore-Tnentioned  orders  were  advanced  by  the 
plaintiffs  themselves.  Formal  charges  were  executed 


to  the  plaintiffs  by  the  receiver  on  the  occasion  of 
the  advances,  and  they  were  expressed  to  be  first 
charges  upon  the  property  comprised  in  or  charged 
by  the  security  created  by  the  debentures.  Nettbar 
charge  contained  any  express  reservation  of  the 
receiver's  right  to  be  indemnified  out  of  the  aiieta 
in  respect  of  his  costs  and  expenses  properly 
incurred,  but  it  was  in  each  of  them  declared  that 
the  receiver  should  not  be  personally  hable  to  repaj., 
tha  advances  out  of  bis  own  moneyii. 

The  receivership  had  been  prolonged  from  UsM  ] 
to  time  with  a  view  to  a  scheme  of  recoiulrtictifni, 
and  considerable  expense  was  necessarily  incurred  J 
in  keeping  the  mines  and  mat-binery  in  working  | 
condition.  Eventually  the  company's  lease  W) 
forfeited,  aud  the  only  osiets  which  the  receiver  | 
was  finally  able  to  realize  were  certain  fixturet  aod 
plant  which  were  sold. 

The  money  in  the  hands  of  the  receiver  wae  not 
sufficient  to  salisfy  bis  own  charges  and  to  meet  the 
above  advances. 

Held,  that  the  form  of  the  charges  given  by  the 
receiver  was  not  sufficient  to  deprive  him  of  his 
primS  facie  right  to  be  indeumiSed  out  of  the  aasata 
in  respect  of  his  costs  and  expenses  pmperly 
incurred,  and  therefote  they  must  be  paia  ia 
priority  to  ihe  money  advanced  by  the  plaintiffs. 
Decision  of  Joyce,  J.,  affirmed. 
Strapi)  V,  Bitll,  [1895]  2  Oh.  1,  followed.— 
Olasuir  CoprBR  Mines  (Limit  bd),  Re  ;  ExaLita 
Electko-Mbtalhthqioai.  Co. (Limited)  cOlasiiib 
CoppBa  MiiTES,  C.A.;  [1906]  1  Ch.  365;  "5 
L.  J.  Ch.  109 :  94  L.  T,  8. 

10.  Dirtctors — Fraudahnt  prospeetiu — Aciion  fry 
ihareholdir—Dmih  of  director^ contribul ion — Actio 
personalis — Directors'  Liabilitg  Aci,  1890  (53  .t  5( 
rid.  c,  61],  I.  3. — A  director  of  a  company  who  bM 
become  liable  to  make  psymeuts  under  tha 
Directors*  Liability  Act,  lS9o.  is  entitled  to  recover 
contribntiou  from  the  estates  of  directors  who  have 
died  since  the  issue  of  a  prospectus  oontaining 
untrue  statements.  —  ShepHeard  V.  Bray,  CA JJ. 
Warringtoji,  J.,  550;  [1906]  2  Ch,  235;  75  L.  J. 
Ch,  633, 

11,  Directors — Management — Oehtral  metting  ^ 
shaTehciders— Resolution — iiffaml  of  directors  to  tarry 
out — Discretion — Vonitruction  of  arlicltt,  —  A  com- 
pany was  formed  to  acquire  the  rights  to  muia- 
f  act  are  and  to  license  the  manufacture  of  certain 
patent  liltvrs,  A  large  majority  of  the  shareholders 
of  tbe  company  had  subsequently  entered  into  an 
urreemeut  with  another  company  for  a  sale  to  them 
oi  the  whole  of  their  assets,  and  reqoiaitigaMl  a 
meeting  of  shareholders  at  which  a  i«folutio& 
approving  the  sale  was  carried  by  a  majority,  but 
the  directors  in  tbe  bona  fide  exercise  of  their 
discretion,  determined  not  to  carry  tbe  agreemant 
into  effect  An  action  was  brought  by  the  oampaay 
and  one  of  the  shareholders  for  on  order  that  tha 
directors  might  be  ordered  forthwith  to  affix  the 
letl  of  the  company  to  the  agreenient  aud  to  oa-ry 
the  regoltition  patised  at  the  meeting  into  cff«ot,  and 
might  be  resb-ained  by  injunctiou  from  dealing 
with  the  assats  in  any  manner  inconsistent  with  ths 
terms  of  the  agreement  Ths  articles  of  association 
of  the  company  provided  thit  the  maaagematt  of 
the  business  and  the  control  of  the  c  jmpaay  shonld 
be  vested  in  the  directors.  Upon  a  motion  askisg 
for  the  reUet  claimed  in  the  action  pending  ths 
trial, 

Held,  that  upon  the  construction  of  the  artidei 
this  was  not  a  reiolution  which  the  directors  wen 
bound  to  carry  out,  and  the  motion  most  b«r«faMd, 
as  it  was  not  competent  tor  the  majority  of  tbt 
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ahureholdera  at  an  ordinary  |;eneral  meeting  to 
alter  the  mandate  originally  given  to  the  direoton 
by  the  attiolea  of  association. 

Decision  of  Warrington,  J. ,  affirmed.— AxJTomTic 
Self-clbansiito  Filtke  Sthdicatb  v.  Cunhino- 
HAME,  O.A.  ;  [1906]  2  Ch.  34  ;  76  L.  J.  Oh.  437 ; 
94  L.  T.  661. 

12.  Dirtttori — Powtr  of  hoard  to  potlpone  meeting — 
Notice  for  ordinary  meeting — EltctUm  cf  director* — 
Power  to  tramaet  businets  of  an  extraordinary  meeting. 
—In  the  absence  of  a  speinal  clause  in  the  articles 
of  association  of  a  company  nnder  the  Oompanies 
Acts,  1862  to  190U,  enabling  them  to  do  so,  the 
directors  have  no  power  to  postpone  an  ordinary 
general  meeting  of  the  shareholders  of  the  company, 
M  distinguished  from  an  adjournment  of  the 
meeting  by  the  chairman  -with  the  consent  of  the 
meeting. 

The  not  that  articles  of  association  proTide  that 
ordinary  general  meetings  are  to  be  held  in  certaia 
months  does  not  prevent  directors  from  calUng 
extraordinary  meetings  of  the  shareholders  at  other 
times  at  \»hich  the  business  of  ordinary  meetings 
may  be  transacted,  and  if  the  meeting  is  called  as 
an  ordinary  meeting  at  some  other  time  of  the  year, 
it  may  nevertheless  be  treated  as  the  ordinary  meet- 
ing for  the  purpose  of  the  election  of  directors  and 
other  ordinary  business. —Smith  V.  PABnraA  Mnnis 
(Limited).  Ch.D.  Kekewich,  J, ;  [19061  2  Oh.  193  : 
94  L.  T.  671. 

13.  Directors  —  Qualification  —  Shares  held  "at 
liquidator  of  H.  C." — Income  tax  on  directors'  feet — 
Ueeting  convened  by  acting  directors — Valid  resolutions 
— notification  of  ultrii  vires  acts — Notice  of  business  — 
Where  the  qualification  of  a  director  was  the  hold- 
ing of  shares  "in  his  own  right,"  shares  held  as 
liquidator  of  the  H.  Co.," 

Held,  not  to  be  a  good  qualification. 

Sutton  V.  English  and  Colonial  Produce  Co.,  60 
W.  B.  671,  [1902]  2  Oh.  502. 

Unless  aUowea  by  the  articles,  directors  may  not 
be  paid  insome  tax  on  their  fees. 

A  general  meeting  was  convened  by  three  de 
facto  &ectors  irregubrly  appointed. 

Held,  that  the  resolutions  passed  thereat  were 
valid. 

Browne  v.  La  Trindad,  36  W.  K.  289,  37  Ch.  D. 
1 ;  Southern  Counties  Deposit  Bank  v.  Bider,  73  L.  T. 
374,  44  W.  R.  Dig.  32  ;  and  BrUish  Asbestos  Co.  v. 
Boyd,  HI  W.  R.  667,  [1903]  2  Cb.  D.  439. 

Articles  fixing  the  qualification  and  remuneration 
of  directors  mutt  be  altered  by  the  company  before 
ratifying  acts  done  in  contravention  of  them. 

Imperial  Hydropathic  Hotel  Co ,  Blackpool  v. 
Sampson,  31  W.  B.  330,  23  Ch.  D.  1. 

The  notice  convening  a  general  meeting  stated 
that  directors  were  to  be  appointed.  The  report 
sent  with  the  notice  stated  that  the  meeting  would 
be  asked  to  ratify  the  election  of  B.  as  a  director. 

Held,  that  tiiis  was  sufficient  notice  of  this 
particular  business. 

Irvine  v.  Union  Bank  of  Australia,  26  W.  E  682, 
2  A.  C.366. — BoschoekPbofbibtabtCo.  ▼.  Pukb, 
Ch.D.  Swinfen  Eady,  J.,  369 ;  [1906]  1  Ch.  148  ;  76 
L.  J.  Oh.  261 ;  94  L.  T.  398. 

14.  General  meeting — PoU— Proxy — Voting  papers 
—Powers  of  chairman— Companies  Ad,  1862  (26  «26 
Vict.  c.  89),  «.  61.— By  the  articles  of  association  of 
a  company  it  was  provided  that  votes  might  be 
given  "ei&er  personally  or  \^  proxy,"  and  that 
on  a  poll  being  demanded  it  should  be  taken  "  in 
such  manner  and  at  such  time  and  place  as  the 
ehairman  of  the  meeting  directs."  At  a  gencmil 
meeting  of  the  company,  on  a  poH  bang  demanded, 


the  chairman  of  the  meeting  directed  that  it  should 
be  taken  by  means  of  votmg  ptiperB  sent  to  each 
member,  which  should  be  signed  by  the  member 
voting  and  returned  to  the  company's  offices  by  a 
oertam  date. 

Held,  that  the  use  of  such  voting  papers  was 
irregular  and  invalid,  and  an  ia  junction  was  granted 
restraining  the  company  from  acting  upon  the  result 
of  any  poll  so  taken.— Mo^llan  v.  Lb  Boi  Ifnnvo 
Co..  CkD.  Joyce,  J.,  281;  [1906]  1  Ch.  331;  76 
L.  J.  Ch.  174;  94L.  T.  160. 

16.  JudgmetU  creditor — Garnishee  order  nisi— 
Debentures — Floating  security — Appointment  of  re- 
ceiver arid  manager — Bight  to  garnished  debt  as  betioeen 
receiver  and  garnishor. — A  judgment  creditor  of  a 
compaoy  obtained  a  garnishee  order  nisi  attaching 
a  debt  due  to  the  company  and  served  the  order 
nisi  upon  the  debtor  of  the  company.  After  service 
of  the  garnishee  order  niH,  but  before  it  had  been 
made  absolute,  an  order  was  made  in  a  debentare- 
holders'  action  against  the  company  appointing  a 
receiver  and  manager.  On  the  day  following  the 
appointment  of  uie  receiver  and  manager  the 
garnishee  order  mat  was  made  absolute. 

Held,  that,  regard  being  had  to  the  conditions 
indorsed  upon  uie  debentures,  as  well  as  to  the 
general  nature  of  a  debenture  security,  the  receiver 
was  entitied  to  the  g;amished  debt  as  against  the 
judgment  creditor. 

'Rm  didum  of  James,  Ii.J.,  in  Ex  parte  Josdyne, 
26  W.  B.  646,  8  Ch.  D.,  at  p.  330,  to  the  effect  that 
service  of  a  gami<hee  oraer  nisi  transfers  tiie 
property  in  the  debt  absolutely  to  the  garnishor, 
disapproved.— KOBTOK  v.  Yatis,  K.B.D.,  183; 
[1906]  1  K.  B.  112;  76  L.  J.  S.  B.  262. 

16.  Memorandum  of  assodtUion — Objects — Con- 
struction— Subsidiary  or  substantive— XTwA  vires. — 
One  of  the  objects  of  a  compaTiy,  as  stated  in  the 
first  |»aragrapn  of  clause  3  of  the  memorandum  of 
association,  was  to  acquire  the  undertaking  of  an 
older  company  and  certain  gold  mines  in  Mysore. 
The  object  in  the  second  paragraph  was  to  acquire 
gold  mines  "in  Mysore  and  elsewhere."  The 
utnguage  of  both  these  paragraphs,  allowing  for  a 
ohangre  of  name  of  the  company  in  the  first 
paragraph,  was  identical  with,  and  the  language 
of  the  remaining  twenty- three  paragraphs  was  to 
all  intents  the  same  as,  that  of  the  objects  of  the 
defendant  company  in  Stephens  v.  Mysore  Beefs 
(Kangundy)  Mining  Co.  (Limited),  60  W.  B.  509, 
[1902]  1  Gn.  746.  One  object  was  to  promote  new 
oompanies  for  the  company's  benefit  The  com- 
pany resolved  to  enter  into  an  agpceement  to  acquire 
oertein  gold  mines  in  India  just  outside  Mysore, 
and  to  pay  for  them  partiy  in  cash  and  partly  in 
their  own  shio^s  or  in  shares  of  a  new  company  to 
be  promoted  by  them  for  the  purpose. 

Held,  that  the  objects  in  paragraph  2  were  not 
subsidiary  to  those  in  paragraph  1,  and  tliat 
consequently  the  agreement  was  authorized  by 
paragraph  2,  and  was  not  tdtrd  vires. 

St^hent  V.  Mysore  Beefs  (Kangundy)  Mining  Co. 
(Limited),  distinguished,  and  dictum  of  Swinfen 
fiady,  J.,  as  to  consteuction  of  objects  clause  in  a 
memorandum  of  association  dissented  from. — 
Pedlab  v.  Boab  Blook  Ooij>  Mines,  Ch.D. 
Warrington,  J..  44;  [1906]  2  Oh.  427 ;  74  L.  J.  Oh. 
763;  93L.T.  666. 

17.  Prospectus — Non-disdosure— Misleading  state- 
ments— Sub-purchaser — Companies  Ad,  1900  (63  <k 
64  Vict,  c.  48),  s.  10,  sub-sedion  1  (f). — A  company 
is  not  a  sub-purchaser  within  the  meaning  of 
section  10,  sub-section  1  (/),  of  the  Companiea 
Act,  1900,  unless  it  has  to  pay  purchase-money  to 
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Bomeoiie  other  than  its  own  vendor,  and  the  sub - 
lection  does  not  reqoire  a  compiny  to  atate  in  its 
prospectus  the  ftmouut  of  any  considoratioa  paid, 
or  to  be  paid,  by  anyone  other  than  the  company. — 
BiiOOKESr,  HANSB^f,  Ch.D.  Jnyce,  J.,  502;  [1906] 
2  Ch.  122  ;  7o  L.  J.  Cb.  4a0  ;  94  L,  T.  728, 

18.  Protpeetua—Omitiion  to  tMe  contract— Pfoo/ 
of  damage — Waiver  tlauie-~'Companie»  Act,  1867  (30 
it-  31  Viet.  e.  131),  '.  39,— In  an  action  againBt 
directors  by  a  shareholder  who  has  taken  abares  on 
the  faith  of  a  prospectus  claiming  damage!  under 
section  38  of  the  Companiea  Act,  1867,  it  i* 
neoesBary  for  the  plaintiff  to  prove  that_  ha  has 
Buatained  damage  by  reason  of  the  non-disdoiuro 
of  a  material  contract  required  to  be  disclosed  by 
that  section,  and  also  that  had  he  been  aware  of  it 
he  would  not  have  taken  the  shares.  Where  there 
is  no  actual  fraud,  but  a  mistake  honestly  made  by 
the  directors,  a  waiver  clause  as  to  any  fuller  com- 
pliance with  section  38  of  the  Companies  Act,  1867, 
is  a  6ufticieat  answer  to  the  action. 

Decision  of  the  Court  of  Appeal  ([1904]  2  Ch 
681)  reversed.— Calthobpe  v.  Trbchmakn,  ff.L., 
365 ;  [1906]  A.  C.  24  ;  75  L,  J.  Oh.  90 ;  94  L.  T,  68. 

19.  ProBpectui — Omission  of  material  contract — 
Suhaeriplion  OH  faith  of  pfogpeetua—Proof  of  damage 
—  Comi'ariiet  Act,  1867  (30  t{-  31  Vict.  c.  131),  s.  33. 
— In  order  that  a  shareholder  may  succeed  in  an 
action  against  directors  of  the  company  to  recover 
diimnges  on  the  ground  that  he  had  been  induced 
to  subscribe  for  the  shares  on  the  fwth  _  of  a 
prospectus  which  did  not,  as  required  by  section  38 
of  tbe  Companies  Act,  1867,  disclose  particulars  of 
a  contract  entered  into  by  the  company,  he  must 
prove,  not  merely  that  the  omitted  contract  was  a 
material  one,  but  also  that  he  has  been  damaged  by 
tlie  omission. 

The  mere  fact  that  a  material  contract  has  not 
been  disclosed  in  the  prospectus  raises  no  pre- 
sumption of  law  that  the  plaintiff  was  induced  by 
the  omissian  to  take  his  shares,  or  would  not  have 
taken  them  if  the  contract  had  been  disclosed. 

Per  Vaughan  Williams  and  Stirling,  L,JJ.— In 
order  to  succeed  the  plaiutiir  in  such  an  action 
must  prove  that  he  would  not  have  applied  for  the 
shares  if  the  contract  had  been  disclosed. 

Per  Homer,  L.J. — In  order  to  succeed  in  such  an 
action  the  plaintiff  must  prove  that  if  the  omitted 
contract  had  been  disclosed  he  might  not  have 
applied  for  the  shares. 

Decision  of  Joyce,  J.,  reversed. 

ObservftlionB  of  Collins,  M.R.,  iii  liroomt  v. 
Speak,  [1903]  1  Ch.  620,  cousideied.— Nash  o. 
Caltbori'e.  C.A.;  [1905]  3  Ch.  237  ;  74  L.  J.  Ch. 
493;  93  L.  T.  585, 

20.  lUceiver  and  manager — Debeiitttrt-halderi' 
action — Exjwtii  authority  to  hoTTow—Borrouiing 
heyiind  amount  aut!iori:std — Ititjht  to  indemnity  uut  of 
aaicti — Rights  of  creditors  of  the  receiver  and 
tnanaijcr. — W.  was  appointed  receiver  and  manager 
of  the  undertaking  and  projierty  of  a  company  in 
an  ordinary  debenture-holders'  action,  and  V)y  an 
order  of  the  court  be  was  authonTed  to  borrow  on 
mortgage  of  the  assets  of  the  company  a  sum  not 
exceeding  £3,000  and  interest.  W.  carried  on  the 
business  and  borrowed  the  £3,000  for  the  purpose 
from  his  bankers,  B.  it  Co.  In  addition,  and  with- 
out any  further  authority  from  the  court  for  the 
same  purpose,  he  borrowed  £1,500  more  from  his 
bankers,  and  also  incurred  debts  and  liabilittes 
to  other  oreditors.  The  company  was  in  course  of 
liquidation  under  an  order  of  the  court.  W,  became 
bankrupt,  and  a  new  manager  was  appointed.  The 
creditors  of  W.,  in  right  of  his  indemnity,  claimed  ^ 


to  be  paid  out  of  the  assets  of  the  company  in 
priority  of  the  claims  of  the  debenture-holders. 

Held,  that  the  order  authorising  the  limited 
harrowing  was  intended  to  limit  the  general 
authority  of  W.  to  borrow  as  such  manager,  and 
that,  having  incurred  liabilities  exceeding  that 
limit  without  having  obtained  the  previous 
authority  of  the  court,  he  was  not  entitled  to  b« 
indemnilied  against  them  unlras  he  could  show 
that,  having  regard  to  all  the  cironmstsuces  under 
which  they  were  incnrred,  he  was  juatified  in 
incurring  them  without  first  obtaining  leave ;  that 
what  cirjumstaoces  would  justify  the  conduct  of  a 
manager  in  so  increasing  such  liabilities  without 
leave  could  not  be  defined  in  general  terms,  eioept 
that  it  would  not  be  enough  to  show  that  tha 
expenses  or  liabilities  were  incurred  hand  fidr  and 
in  the  ordinary  course  of  business ;  and  coosequently 
the  claims  of  tbe  creditors  were  referred  to  the 
registrar  to  be  examined,  having  regard  to  the 
above  declaration.— Britis  II  Powee,  Teactios. 
ANT3  LliiHTiNO  Co.,  Rb,  Ch.h.  Warringi^in,  J.,  3*7  ; 
[1906]  1  Oh.  497  ;  75  L.  J.  Ch.  248 ;  9*  L.  T.  479. 

2 1 .  Reco nttruel ion^A  ma/jtiina (io« — Mrn^randum 
of  association — R'conitruclion  ujidtr  pourer  in  in«ii»- 
randtna—Sak  o/anels  for  $haru  in  new  wmpanif— 
parlly-piid  shares— Dittribiiiion  of  amtideration — 
Offer  vf  tharra  to  nil  shareholders,— One  of  the 
objects  of  a  company  was  to  sell  and  dispose  of  M 
property  for  ►uch  consideration  as  it  thought  fit, 
and  in  parti  ular  for  shares  fuUy  or  partly  paid  op, 
and  to  divide  the  consideration  amon^t  the 
members  of  the  company.  This  power  was  to  b« 
e3c.er..isab!e  either  in  view  of  a  winding-up  of  the 
company  or  not.  Another  object  waa  to  dlctaribate 
any  of  the  assets  of  the  company  among  the  mem- 
bers of  the  company. 

The  company  agreed  to  sell  its  assets  and  under- 
taking to  another  company.  By  the  agreement  the 
vendor  company  was  to  be  wound  up ;  part  of  the 
consideration  was  to  consist  of  partly-jjaid  shtre«  to 
be  allotted  to  the  vendor  oompiny  or  its  nominsM. 
The  vendor  company  were  within  two  calendw 
months  to  find  people  to  take  up  these  sbarea.  and 
if  any  of  them  wete  not  taken  up  they  wore  to  be 
at  the  disposal  of  the  purchasing  company,  and  the 
vendor  company  was  not  to  be  liable  to  take  them 
itself.  Besolutions  were  passed  and  confirmed  at 
meetings  of  the  vendor  company  to  wind  up  that 
comimny  voluntarily,  and  that  the  liquidator  should 
offer  the  new  shares  to  the  members  at  the  rate  of 
one  such  share  for  each  share  held  by  the  member*. 

By  the  amalgamation  scheme  it  was  provided 
that  the  liquidator  should  sell  shares  which  Wtn 
not  accepted  by  the  shareholders  and  dittribttte  Uw 
net  proceeds  of  sale  among  saoh  members.  A 
shsreholder  in  the  vendor  company  objected  to 
these  proposals. 

Held,  that  tbe  proposed  soheme  of  recoostroctidn 
was  within  the  powers  conferred  by  the  memo- 
randum, and  ought  to  bo  allowed  to  proceed.— 
FuLLSR  V.  White  Fkathbb  Kbward  (LimTEp), 
Ch.D.  Warringtont  J.;  [I90t(]  1  Ch.  823;  "a  L.J. 
Ch.  393. 

22.  Beconttruction — Memorandum  of  oMociafioii — 
Sale  of  prnperttj  of  tompatiy  to  new  company  for 
parUy  ixiid-up  shares —  Windini}  up  — Option  to  share- 
holder >  of  old  company  to  take  up  new  shares— Timt 
limit  for  rxerdsing  option— Sealiiation  hy  li^dalor 
of  shares  not  tuhtn  np—Divi*ion  of  procetdl  amamg 
diiaehticnt  shareholdtrt— Scheme  held  ultri  WOfc— 
The  defendant  company,  being  in  finaAcial 
difficulties  and  desiring  to  rwie  more  oapital. 
proposed  to  eater  into  an  agreement  with  »MW 
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company  for  the  aale  of  its  property  and  nnder- 
taking  to  that  company  in  consideration  of  partly- 
paid  shares  therein,  and  the  shareholders  of  the  old 
company  were  to  have  the  option  of  taking  those 
■hares  in  exchange  for  their  existing  shares.  Shares 
not  accepted  within  a  certain  time  were  to  be  sold 
by  the  Uqnidator,  and  the  proceeds,  after  paying 
expenses,  divided  rateably  among  the  shareholders, 
who  woi^d,  had  they  claimed,  have  been  entitled  to 
those  shares.  By  its  memorandom  of  anooiation 
the  company  was  empowered  to  sell  its  undertaking 
for  sharas  in  any  other  compaay,  whether  wholly 
or  partly  paid  up,  and  to  distribate  the  shares  in 
specie.  A  shareholder  in  the  old  company  brought 
an  action  to  obtain  a  declaration  that  the  agreement 
was  ultra  viru  and  void,  and  also  for  an  iojonotion 
to  restrain  the  company  from  carrying  into  effect 
any  agreement  in  the  terms  of  the  draft  ag^reement. 

Held,  that  the  draft  agreement  was  ultra  viru,  as 
not  being  a  sale  justified  by  the  provisions  of  the 
memorandum,  and  as  being  in  substance  an  attempt 
to  force  the  shareholders  to  provide  more  capital 
under  penalty  of  forfeiting  their  shares. 

Mannen  v.  St.  David's  Gold  and  Copper  Mine* 
(Limited),  [1904]  2  Ch.  693,  63  W.  B.  Dig.  28, 
followed.— BisoooD  v.  Nils  Yaixxt  Co.,  Ch.D. 
Kekewich,  J.,  397 ;  [1906]  1  Ch.  747 ;  75  L.  J.  Oh. 
379 ;  94  L.  T.  304. 

23.  Seduction  of  capital — Paying  off  capital  in 
excett  of  company's  wants  —  Procedure — Form  of 
minute— Companies  Act,  1867  (30  &  31  Vict.  c.  131), 
««.  9,  lo— Companies  Act,  1877  (40  <fc  41  Viet.  e.  26), 
««.  3,  4. — On  a  petition  presented  by  the  Lees 
Brook  Spinning  Co.  for  confirmation  by  the  court 
of  a  special  resolution  for  reduction  of  its  capital  by 
repaymg  to  its  members  £1  10s.  per  share,  the 
shares  to  be  reduced  to  £2  each  and  £1  per  share 
to  be  deemed  to  be  paid  up,  a  question  arose  as  to 
the  proper  form  of  minute,  having  regard  to  the 
decision  of  Buckley,  J.,  in  In  re  Calgary  and 
Edmonton  Land  Co.,  [1906]  1  Ch.  141. 

Held,  that  an  order  confirming  the  reduction 
could  be  made,  although  the  £1  lOs.  per  share  had 
not  been  returned,  and  that  the  proper  minute  to 
approve  for  registration  was  one  which,  after  stat- 
ing the  reduced  capital,  contained  the  words  "  at 
the  time  of  the  registration  of  this  minute  the  sum 
of  £1  and  no  more  is  proposed  to  bs  deemed  to 
have  been  paid  up  on  each  share." 

in  re  Calgary  and  Edmonton  Land  Co.  not  followed. 
— Lbbb  Bbooic  SpUfNiNO  Co.,  Bs,  Ch-JD.  Sieinfen 
Eady,  J.,  863 ;  75  L.  J.  Ch.  565. 

24.  Reduction  of  capital — Return  of  capital  in 
excess  of  company's  wants — Procedure — Companies 
Act,  1867  (30  &  31  Vict.  c.  131),  «.  IZ— Companies 
Act,  1877  (40  *  41  Vict.  e.  26),  «.  3.— When  a 
company  petitions  the  court  to  confirm  a  reduction 
of  the  company's  capital,  to  be  effected  by  paying 
off  capital  vhich  is  in  excess  of  tbe  wants  of  the 
company,  the  ccurt  will  not,  even  thongh  satisfied 
that  such  payment  should  be  made,  forthwith  make 
a  final  order  confirming  the  reduction. 

In  such  a  case  the  proper  method  of  p: 
is  (1)  to  allow  the  petition  to  stand  over 
evidence  has  been  produced  that  the  capital  to  be 
paid  off  has  actually  been  returned  to  the  share- 
holders ;  and  (2)  then  to  post-date  the  order  con- 
firming the  reduction  and  approving  of  a  minute 
showing,  with  respect  to  the  capital  as  altered  by 
the  order,  the  particulars  required  by  section  15  of 
the  Companies  Act,  1867. 

Bemarks  on  tbe  proper  form  of  minute  in  a  case 
where  capitel  is  paid  off,  but  is  subject  to  be 
recalled. — Caujary  aitd  EduontonLa^  Co.,  Bx, 


Ch.D.  BwMey,  J.;  [1906]  1  Ch.  141;  76L.  J.  Oh. 
138  ;  94  L.  T.  132. 

25.  Sale  of  land  to  company— Alleged  want  of 
authority  on  the  part  of  the  purchaser's  agents- 
Action  to  set  aside  sale — ^Ultrtl  vires. — Where  a  com- 
pany is  empowered  to  acquire  and  hold  real  estate 
for  the  purposes  of  ito  business,  the  company,  acting 
bond  fide,  must  be  the  sole  judge  of  what  is  required 
for  tiie  purposes  of  its  business.  But  where  a 
vendor  sold  pro^rty  to  a  company  upon  the  faith 
of  a  document  given  to  him  by  the  officials  of  t^e 
company,  whicii  purported  to  be  a  copy  of  a  resolu- 
tion of  the  directors  duly  and  regularly  passed,  the 
company  cannot  after  ivards  be  heard  to  say  that 
the  proper  formalities  had  not  been  complied  with, 
and  that  the  alleg^ed  resolu'ion  was  invalid,  there 
beine  nothing  to  pat  the  vendor  on  inquiry. 

Judgment    of     the    court    below    afi&rmed.  — 

MONTBEAL  AND  St.  LAWRENOI!  LiOHT  AKD  POWBR 

Co.    V.    BOBKET,    P.C;     [1906]    A.   C.    196;    76 
L.  J.  P.  C.  33 ;  94  L.  T.  229. 

26.  Shares  —  Equitable  title  — Notiu  — Right  to 
registration— Negligence— R.  S.  C,  1883,  ord.  46, 
r.  3. — A  debtor,  after  assigning  all  his  property 
by  deed  to  trustees  for  his  creditors,  fraudulently 
sold  certain  shares  through  a  broker  and  received 
the  purchase-money  from  him.  The  companies  con- 
cerned, having  previously  received  notice  of  the 
assig^nment,  refused  to  iasue  certificates  to  the 
purchasers,  and  the  selling  broker,  under  the  rules 
of  the  Stock  Exchange,  provided  other  shares  in 
substitution. 

Held,  that  the  failure  of  the  trustees  to  serve, 
undi-r  ord.  46,  r.  3,  notice  in  lieu  of  distringas  on 
the  companies  did  not  amount  to  negligence  so  as 
to  postpone  their  equitable  tit^e,  having  regard  to 
the  fact  that  the  trustees  had  given  notice  of  the 
deed  of  assignment ;  and  that  the  selling  broker 
had  no  lien  on  the  shares  for  the  purchase-money, 
except  possibly  on  the  debtor's  interest  in  them, 
which  was  subject  to  the  deed  of  assignment. — 
Pkat  v.  Clayton,  Ch.D.  Joyce,  J.,  416 ;  [1906]  1 
Ch.  669 ;  75  L.  J.  Ch.  344  ;  94  L.  T.  465. 

27.  Shares — Minimum  subscription — Payment  in 
cash— Allotment— Companies  Act,  1900  (63  &  64  Viet, 
c.  48),  s.  4  (1). — Payment  in  cash  of  the  sum  pay- 
able on  application  for  the  minimum  subscription 
to  the  shares  of  a  limited  company  must  be  paid  to 
and  received  by  the  company  before  allotment. 
Payment  by  cheque  is  permisaible,  but  the  cheque 
must  be  cleared  before  allotment.  —  Hears  v. 
Westebjt  Canada  Pulp  and  Paper  Co.,  G.A., 
176 ;  [1905]  2  Ch.  363 ;  74  L.  J.  Ch.  681 ;  93  L,  T. 
150. 

28.  Shares — Negotiable  instrument — Share  warrant 
to  bearer — English  company —  Usage  of  Stock  Exchange 
—Companies  Act,  1867  (30  <Ss  31  Vict.  e.  131),  ss. 
27-29. — A  share  warrant  to  bearer  issued  by  an 
Ikiglish  company  registered  under  the  Compai>i«B 
Act,  1867,  certifying  that  "  tbe  beared  is  entitled  to 
one  share  of  £      which  is  fully  paid  up  numbered 

"  in  the  company  is  a  negotiaUe  instrument, 
and  if  such  warrant  is  stolen  and  atterwuds  gets 
into  the  hands  of  a  bond  fide  holder  for  value  without 
notice  of  the  fraud,  Bucn  holder  can  enforce  against 
tbe  company  pavment  of  coupons  for  dividends  due 
in  respect  of  such  share  warrant. 

Rumball  v.  Metropolitan  Bank,  2  Q.  B.  D.  194, 
followed. — Webb,  Hale,  &  Co.  v.  Alexandria 
Water  Co.,  K.B.D. ;  93  L.  T.  339. 

29.  Shares — Transftr— Blank  transfer — Implied 
eontraet  by  transferor, — ^Thereis  an  implied  obligation 
on  the  pact  of  a  transferor  of  shaiea  to  do  nothing 


81 


Companj/. 


DIGEST. 


I  Ve*Ur  Baporter,  Sept.  IS,  IMK 

Company.  32 


-  to  prevent  his  transferee  getting  the  benefit  of  the 
transfer.    W.,  a  shareholaer  in  a  company,  handed 

'  the  oertifioate  of  the  shares  and  a  blank  transfer  to 
H.  to  enable  him  to  raise  a  loan.  H.  endeavoured 
to  raise  the  loan  from  the  plaintiff.  The  plaintiff 
declined  to  advance  the  money  personally,  but  he 
found  a  bank  who  were  willing  to  advance  it  to  him 
on  his  personal  seourity.  H.  thereupon  authorized 
the  plaintiff  to  raise  a  loan  on  the  security  of  the 
shares,  and  undertook  to  indemnify  him  agamst  loss. 
In  pursuance  of  this  authority  the  plaintiff  handed 
the  share  certificate  and  transfer  to  the  bank,  and 
received  from  them  the  amount  of  the  loan,  which 
he  paid  to  H.  The  bank  filled  in  the  name  of  the 
plaintiff  as  transferee,  and  lodged  the  oertifioate  and 
t-ansfer  for  reg^istration  with  the  company.  The 
company  informed  W.,  who  notified  them  tiiat  the 
transfer  was  irregnlar.  By  reason  of  such  notifica- 
tion the  company  declined  to  proceed  with  the 
transfer,  and  it  was  not  completed  till  the  shares  had 
fallen  very  considerably  in  value.  H.  became  bank- 
rupt and  never  repaid  the  plaintiff  any  portion  of 
the  loan,  all  of  which  had  eventually  to  be  repaid  by 
theplaintiff  to  the  bank. 

Held,  that  the  plaintiff  was  entitled  to  damages  as 
against  W.  for  breach  of  the  implied  obligation  on 
W.'s  part  to  do  nothing  to  prevent  or  delay  the 
registration  of  the  shares,  the  measure  of  such 
damages  being  the  difference  between  the  amount 
the  plaintiff  might  reasonably  have  obtained  by 
realizing  the  shares  at  the  time  of  the  breach  and 
their  actual  value  of  the  date  when  he  obtained 
registration.— Hoofer  v.  Hbbts,  C.A.,  350;  [1906] 
1  Oh.  649;  76  L.  J.  Ch.  253;  94  L.T.  321. 

30.  Short* — Tramfer — Indemnity — Forged  trani- 
fer  of  itock — Innocent  transferee — Lost  incurred  by 
company — Registration  of  transfer — Liability  as  be- 
tioeen  company  and  transferee. — ▲  request  to  a  person 
to  carry  out  some  statutory  or  niinisterial  duty, 
apparently  legal,  implies  an  undertaking  to  hold 
bim  free  from  loss  occasioned  by  his  thus  comply- 
ing with  his  supposed  duty. 

The  respondents  presented  what  purported  to  be 
«  transfer  of  the  Sheffield  Corporation  Stock  to  the 
appellants,  requesting  them  to  register  it  in  the 
name  of  their  nominee.  This  was  done,  all  parties 
acting  ionocently  and  without  negligenca  Subse- 
quently the  supposed  transfer  was  found  to  be  a 
forgery,  and  the  corporation  had  to  make  g^ood 
(there  were  new  purchasers  on  the  register)  the  loss 
to  the  real  owners  of  the  stock. 

Held,  thatthe  respondents  were  liabletoindemnify 
the  corporation,  as  there  was  an  implied  contract  to 
that  effect. 

The  opinion  of  Lindley,  J.,  in  Simm  v.  Anglo- 
American  Telegraph  Co.,  28  W.  K.  290,  5  Q.  B.  D. 
188,  at  p.  195,  dissented  from. 

Decision  of  the  Court  of  Appeal  (62  W.  B.  64, 
[1903]  2  K.  B.  580)  reversed.— Sheftibld  Coe- 
PO&AXUat  V,  Barclay,  H.L.,  49 ;  [1906]  A.  0. 392 ; 
74  L.  J.  E.  B.  747  ;  93  L.  T.  83. 

31.  Shares — Transfer — Ifon-produet'on  of  share 
certificate  on  transfer — Inquiry  a*  to  non-production 
— Duty  and  liability  of  company — Loan  to  officer  of 
company— Companies  Act,  1862  (26  <£;  26  Vict.  c.  89), 
«.  22. — A  company  dealing  with  shares  in  the  com- 
pany for  its  own  benefit  u  affected  with  notice  of 
a  third  party's  interest  where  the  agents,  who 
managed  the  transaction  on  its  behalf,  are  aware  of 
the  third  party's  interest.  In  such  case  the  third 
party  can  recover  from  the  company  the  proceeds 
of  a  sale  of  the  shares  effected  in  disregard  of  that 
interest  of  which  it  had  notice.  —  Sahtfoed  v. 


Kkith,  O.A.,  189 ;   [1905]  2  Oh.  147 ;  74  L.  J.  C!h. 
531 ;  92  L.  T.  786. 

32.  Trustee— DittolaUon— Fetling  order  — Out' 
standing  legal  estate— Leaseholds — Trustee  Act,  1893 
(56  &  67  Viet.  c.  63),  ss.  25,  26.— Where  a  company 
which  up  to  its  dissolution  was  trustee  of  propwty 
has  ceased  to  exist,  the  court  hat  power  under 
section  26  of  the  Trustee  Act,  1893,  upoa  the  appli- 
cation of  the  beneficiary,  to  appoint  a  new  trustee 
or  trustees  of  the  property,  and  to  make  an  order 
nnder  section  26  of  the  Act  vesting  the  property  in 
the  new  trustee  or  trustees. 

In  re  Oeneral  Accident  Assurance  Corporation,  52 
W.  R.  332,  [1904]  1  Oh.  147,  followed. 

In  re  Taylor's  Agreement  TrasU,  62  W.  B.  602. 
[1904]  2  Ch.  737.  distingnished.— Bokorb  Boad 
(No.  9),  Bb,  Ch.D.  WarringUn.J.,  312;  [1906]  1  Ch. 
369 ;  75  L.  J.  Ch.  157 ;  94  L.  T.  403. 

33.  Winding  up — Assets  covered  by  debentures — 
Business  of  company  carried  on  by  debenture-holdert 
—Petition  to  wind  up — Just  and  equitable — Companies 
Act,  1862  (26  A  26  Vict.  c.  89),  «.  79.— The  business 
of  a  company  was  being  carried  on  by  the  debsn- 
tnre-holders.  A  receiver  had  not  been  appointed. 
All  the  assets  were  charged  by  the  debientiires. 
The  balance-sheet  showed  a  surplus  available  for 
unsecured  creditors.  A  judgment  creditor  presented 
a  petition  ts  have  the  company  wound  up  by  the 
court  compulsorily. 

Held,  that,  assuming  that  the  assets  were  insufB- 
dent  to  satisfy  the  dauns  of  the  debentoro-holders, 
the  court  was  entitled  to  exercise  the  discretim 
vested  in  it  under  section  79  of  the  Oompanies  Aet, 
1862,  and  wind  np  a  company  so  oondncted.  The 
court,  however,  was  not  satiraed  on  the  eVideno* 
that  the  order  would  be  barren,  and  ordered  the 
company  to  be  wound  up.— Melsok  &  Co.,  Bb, 
Ch.D.  BuekUy,  J.,  468;  [1906]  1  Ch.  841;  75 
L.  J.  Oh.  609 ;  94  L.  T.  641. 

34.  Winding  up — Nut  entitled  to  commence  businese 
— Contracts  preliminary  to  carrying  on  business — 
Companies  Act,  1900  (63  d:  64  Vict,  c  48).  s.  6  (3).— 
All  contracts  entered  into  by  a  company  formed 
since  1900  are,  nnder  section  6  (3)  of  the  Compaaiea 
Act,  1900,  provisional,  and  not  binding  nnm  tibe 
company  becomes  entitled  to  commence  business ; 
and  there  is  no  distinction,  for  the  purposes  of  th« 
section,  between  preliminary  contracts  entered  into 
for  the  purpose  of  future  business  and  others, 
^nierefore  a  person  who  has  bought  goods  and  paid 
fxpenses  on  behalf  of  a  company  formed  in  1906, 
wmch  went  into  liquidation  without  having  beoomo 
entitled  to  commence  business,  has  no  claim  as  a 
creditor  upon  the  company.— Otto  Elbctbical 
MAiriTFAOTDRIKO  Oo.,  Rb,  Ch.D.  Buckley,  J,,  601. 

35.  Winding  up — Petition  standing  over — Under- 
taking "not  to  taind  up  voluntarily." — Where  a 
petition  to  wind  up  a  company  is  ordered  to  stand 
over  by  consent  on  the  terms  of  what  is  known  as 
"  St  Thomas'  Dock  Order,"  the  undertaking  by 
the  comptny  should  not  be  that  it  will  not  oonseot 
to  an  order  on  another  petition  and  will  not  wind 
up  voluntarily,  but  should  follow  the  wording  of 
the  judgment  of  Jessel,  M.B.,  in  In  re  St.  Thomas' 
Dock  Co.,  31  L.  T.  Bep.  228,  2  Oh.  Div.  116, 
and  be  an  undertaking  that  the  company  will  not 
consent  to  a  winding-up  order  on  the  petition  of 
another  person,  or  to  a  voluntary  winding  up. 

Semble,  that  a  corporation  cannot  validly  under- 
take not  to  wind  up  voluntarily. — St.  Nbots 
Watxb  Co.,  Bb,  Ch.D.  Buckley,  J. ;  93  L.  T.  788. 

36.  Winding  up— Statutory     ajffidavit—PeUtiontr 
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abroad — Power  of  attorney — Affidavit  of  attomer/ — 
Companiea  ( Winding-up)  Salea,  1903. — It  is  not  a 
fatal  objection  to  a  petition  to  wind  np  a  company 
that  tiie  affidavit  verifying  it  has  been  made  by 
some  one  other  tbaa  the  petitioner,  rule  29  of  the 
Oompaniee  (Winding-up)  Boles,  1903,  being  merely 
direotory  in  this  respect ;  and  Uie  court  can  accept 
any  affidavit  sufficient  according  to  the  ordinary 
practice  as  sufficient  for  the  purpose.  Therefore 
-where  the  petitioner  was  resident  in  the  Transvaal 
Colony,  and  the  affidavit  was  made  by  a  person 
resident  in  this  country  who  knew  the  facts  of  the 
case  better  than  the  petitioner,  and  who  was  acting 
under  a  power  of  attorney  for  the  petitioner,  the 
affidavit  was  accepted. 

In  re  Chartered  Store*  and  Trading  Co.,  49  W.  E. 
75,  [1900]  2  Ch.  870,  not  followed.— Afbioait 
Fasms  (LimTBD),  Be,  Ch.D.  Warrington,  J.,  490 ; 
[1906J  1  Ch.  640 ;  76  L.  J.  Ch.  378. 

See  also  Damages,  2 ;  Chts,  1,2;  Insurance,  1. 

COMPBOMISE  :— 

Practice — Co-plaintifft — Striking  oiU  one  of  eo- 
fiaintiffe — Stay  of  proceedings — Diicretion  of  court. 
— ^A  co-plaintiff  who  has  compromised  with  the 
defendants  has  no  absolute  right  to  have  his  name 
struck  out.  In  a  proper  case  his  name  will  be 
struck  out  and  added  as  a  defendant  upon  security 
being  given  for  the  costs  of  the  defendants.  Oa  an 
application  by  two  defendants  to  strike  out  the 
name  of  one  of  three  co-plaintiffs  on  the  ground 
that  she  had  entered  into  a  compromise  with  them, 
the  order  was  refused  by  the  court. 

Attomey-Oeneral  v.  Cooper,  3  Sly.  <b  Cr.  258,  and 
Broumy.  Sawer,  3  Beav.  598,  followed. — Mathews, 
Be,  Oates  v.  Mooney,  Ch.D.  Swinfm  Eady,  J., 
75;  [1905]  2  Ch.  460 ;  74  L.  J.  Ch.  656;  93  L.  T. 
158. 

CONTEMPT  OF  COUBT:— 

Atlaehment — Newspaper — Publication  tending  to 
prejudicial  trial — Publication  prior  to  eommital  to 
quarter  teuioni  or  astizt  court — Publication  after 
committal  to  guarter  teetions. — The  King's  Boioh 
Division  of  the  High  Court  has  a  summary  juris- 
diction to  attach  for  a  contempt  of  court  in  respect 
of  the  publication  of  matter  calculated  to  prejudice 
the  fair  trial  in  an  inferior  court,  not  only  when, 
prior  to  committal,  it  is  uncertain  whether  in  the 
event  of  a  committal  the  case  will  be  sent  to 
quarter  sessions  or  the  assize  court,  but  also  when 
the  publication  complained  of  is  after  committal  to 
the  quarter  sessions. 

Bex  V.  Parke,  62  W.  B.  215,  [1903]  2  K.  B.  432, 
followed  and  extended.— Bex  v.  Dayibb,  K.BJ)., 
107 ;  [1906]  1  K.  B.  32 ;  75  L.  J.  K.  B.  104;  93 
L.  T.  772. 

See  also  Practice,  14. 

OONTBACT  :— 

1.  Breach — Accord  and  aatief action  —  Cheque — 
Evidence. — The  defendant  company  entered  into  a 
scheme  with  their  customers  whereby  they  under- 
took to  distribute  annually  for  four  years  from 
April,  1902,  among  such  of  their  customers  as  came 
into  tbe  scheme,  their  entire  net  profits  on  goods 
sold  in  the  United  Kingdom  ;  and,  in  addition,  for 
such  years  to  distribute  to  those  customers  a  bonus 
of  £200,000  per  annum,  or  dC60,000  each  quarter, 
the  share  of  each  customer  to  be  in  proportion  to 
his  purchases  from  the  company  in  eiush  year  and 
quuter  respectively. 

After  one  payment  of  the  quarterly  bonus  had 
been  made,  the  defendant  company  on  the  27th  of 
September,  1902,  sold  their  business  ^d  went  into 
▼oluntaty  liquidation.    The  second  qn^rter  having 


elapsed,  the  liquidator  of  the  company  sent  to  the 
pisjntiffs  a  cheque  payable  to  order  with  a  covering 
letter  which  described  the  oheque  as  being  "  your 
share  of  the  second  and  final  bonus  distribution  of 
Ogdens  (Limited)  for  the  quarter  ending  the  20th 
of   September  last,  at  which   date  the  company 
ceased  to  carry  on  business."     On  the  face  of  the 
oheque  were  printed  the  words,  "The  recapt  at 
the  back  hereof  must  be  aigned,  which  rignatuxe 
will  be  taken  as  an  indorsement  of  the  cheque."    On 
the  back  of  the  cheque  were  printed  the  worda, 
"  Beceived  from  Mr.  Joseph  Hood,  liquidator  of 
Ogdens  (Lonuted),  this  chrque  for  £        ,  beiog  my 
share  of  the  second  and  final  bonus  distribution  of 
the  company." 

This  cheque  was  received,  signed,  and  cashed  by 
the  plaintifw. 

In  an  action  by  the  plaintiffs  to  recover  damages 
from  the  company  for  breaches  of  their  contract 
under  the  bonus  scheme,  a  preliminary  point  of  law 
was  set  down  for  argument,  whether  tiie  acceptance 
of  the  cheque  by  the  plaintiffs  operated  in  law  as  a 
waiver  and  discharge  of  any  further  claim  against 
the  company  under  its  bonus  scheme. 

Held,  afOrmiog  the  decision  of  A.  T.  Lawrence,  J. 
(reported  93  L.  T.  Bep.  653),  that  there  was  no 
evidence  to  justify  a  finding  of  accord  and  satis- 
faction of  the  claim  for  damages. — Nathait  v. 
OODENS,  C.A. ;  94  L.  T.  126. 

2,  Breach  —  Penalty  —  Liquidated  damaget  — 
"Actual  cost"  of  corutruction  of  line — Interest, — 
The  criterion  of  whether  a  sum  stipulated  for  on 
the  breach  of  a  contract  is  "liquidated  damages" 
with  which  the  court  will  not  interfere,  or  a 
"  penalty "  which  covers  the  damage,  if  proved, 
but  does  not  assess  it,  is  to  be  found  in  whether  the 
sum  so  stipulated  for  can  or  cannot  be  regarded  as 
a  genuine  pre-estimate  of  the  creditor's  probable  or 
possible  interest  in  the  due  performance  of  the 
principal  obligation.  Therefore  where  a  contract 
with  a  Coloni^  Qovemment  for  the  construction  of 
a  railway,  to  be  paid  for  in  instalments  as  the  work 
proceeded,  empowered  the  Qovemment  to  retain  10 
per  cent,  of  the  instalments  as  they  fell  due,  to  be 
forfeited  to  the  Government  "  as  and  for  lionidated 
damages  "  in  case  of  the  non-completion  of  the  line. 

Held  (affirming  the  judgment  of  the  court 
below),  that  the  sums  so  retained  were  of  the 
nature  of  a  penalty,  not  liquidated  damage. 

The  contract  provided  that  in  the  event  of  the 
line  not  being  completed  the  contractor  should  be 
paid  "  the  actual  cost "  of  the  incomplete  line. 

Held  (affirming  the  judgment  of  the  court 
below),  that  he  was  not  entitled  to  interest  on  the 
amount. — Public  Works  CoMMissiOKBit  v.  Hnxs, 
P.C. ;  [1906]  A.  C.  368 ;  94  L.  T.  833. 

3.  Damage*  —  Forfeiture  of  sum  deposited  — 
Liquidated  damages  or  penalty. — ^In  deciding 
whether  a  sum  made  payable  by  way  of  compensa- 
tion for  breach  of  a  contract  is  to  be  treated  as 
liquidated  dwnages  or  as  a  penalty,  the  court  must 
tuce  all  the  drcumstances  into  consideration,  in 
order  to  ascertain  the  intention  of  the  parties. 
The  fact  that  the  sum  in  question  is  to  be  paid  on 
the  iMreaoh  of  any  one  of  a  variety  of  stipulations 
of  different  degrees  of  importance  does  not 
necMsaiily  oblige  the  court  to  treat  it  as  a  penalty, 
although  it  raises  a  presumption  that  that  was  the 
intention  of  the  parties  ;  nor  does  the  fact  that  the 
sum  in  question  had  been  deposited  at  the  making 
of  the  contract  compel  the  court  to  treat  it  as 
liquidated  damages,  although  it  forms  a  material 
element  to  be  taken  into  consideration  in  ascertain- 
ing the  intention  of  the  parties.— Fte  v.  Bsitish 
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AuTouoBiLV  GouuBROUL  Stkdioatb  (Limitbd), 
K.B.D. ;  [1906]  1  K.  B.  425  ;  75  L.  J.  K.  B.  270. 

4.  Hiring  for  a  year — BighX  to  continue — Thrte 
month*'  notiet. — By  am  agreement  the  plaintiffs 
•greed  to  let  and  one  E.  agreed  to  hire  two 
carriage  horses  by  the  year  from  a  certain  date  at 
£105  per  annom,  payment  to  be  made  quarterly. 
It  was  al«o  provided:  "  After  the  expiration  of  the 
first  year  the  hiring  can  be  terminated  by  either 
party  giving  one  quarter's  written  notice  from  a 
quarter  day." 

Held,  that  the  hiring  was  for  one  year  certain, 
with  a  right  to  keep  the  horses  after  the  end  of  the 
year,  and  then  to  terminate  the  contract  by  a 
qoarter's  notice. — Tiuono  t>.  Jambs,  K.B.D.;  94 
L.  T.  823. 

5.  Illegality — Probate  action — Cottt  to  he  paid  <nit 
of  the  eetale  —Legality  of  contract. — A  plaintiff  in  a 
probate  action  entered  into  an  agreement  with  the 
two  defendants  (one  of  whom  was  an  infant)  that 
whichever  of  the  two  wills  in  dispute  was  estab- 
lished the  coits  of  both  parties  to  the  suit  as 
between  solicitor  and  client  should  be  paid  out  of 
the  estate,  whether  the  court  so  ordered  or  not. 
At  the  trial  the  defendant  succeeded,  but  the  court 
refused  to  sanction  the  agreement  on  behslf  of  the 
infant  defendant  and  ordered  the  plaintiff  to  pay 
the  costs  of  both  parties  to  the  suit.  The  plaintiff 
thereupon  brought  an  action  upon  the  agreement 

X'lst  the  adult  defendant  to  recover  Sie  costs 
h  the  plaintiff  had  been  ordered  to  pay  in  the 
probate  action. 

Held,  that  the  above  agreement  was  not  void  as 
being  against  the  policy  of  the  law  in  that  it 
intended  to  affect  the  administration  of  justice,  and 
that  it  was  enforceable  as  against  the  defendant, 
who  was  «u»  ;ttn«.— Pbikob  tf.  Ha  worth,  K.B.D.. 
249;  [1905]  2  K  B.  768 ;  75  L.  J.  K.  B.  92;  92 
L.  T.  773. 

6.  Performance  impouiUe — Cheque  given  a$  part 
payment — Expreta  provition  if  caterer  incurred  no 
expente, — The  appellant  agreed  with  respondent  to 
supply  refreshments  at  a  fixed  tariff  on  board  a 
pleasure  steamer  on  the  oocastoa  of  a  naval  review 
to  be  held  on  the  28th  of  June,  £300  to  be  paid  on 
account  on  the  Monday  before  the  review.  In 
accepting  the  contract  the  respondents  wrote,  on 
the  23rd  of  June,  "  It  is,  of  course,  understood 
that  in  the  event  of  the  cancellation  of  the  review 
before  any  expense  is  incurred  by  the  caterer  there 
shall  be  no  liability  on  our  side,"  and  a  cheque  for 
£300  was  duly  sent  in  part  payment  of  the  con- 
tract. The  appellant  spent  nothing  on  refresh- 
ments, and  there  was  no  dispute  as  to  any  initial 
outiay  by  the  caterer.  The  next  day  the  review 
was  cancelled,  and  the  respondents  stopped  pay- 
ment of  the  cheque. 

Held,  that  the  respondents  were  not  liable  and 
could  not  be  sued  on  the  cheque. — ^EiiLioxT  «. 
Cbutchi,ey,  H.L.,  349  ;  [1906]  A.  C.  7 ;  75 
L.  J.  E.  B.  147 ;  94  L.  T.  6. 

See  also  Damages,  1. 

CONVEESION  :— 

Property  patting — Meaaure  of  damaga.—lEL  was 
a  shipowner,  and  L.  loaded  a  quantity  of  barley  on 
his  ship  and  received  bills  of  lading.  The  ship 
was  unable  to  load  the  whole  of  the  barley,  and 
L.  agreed  to  indemnify  the  holder  of  the  bills  of 
lading.  One  bill  of  lading  came  into  the  hands  of 
B.,  who  handed  it  to  H.,  and  M.  advanced 
£5,057  16s.  4d.  upon  it  M.  received  less  than  the 
qnaatihr  of  barley  covered  by  his  bill  of  lading,  as 
tne  holders  of  the  other  bills  took  delivery  first 


from  the  agents  of  H.,  and  hB  called  upon  B.  U> 
make  good  the  deflcienoy,  which  he  did  by  making 
certain  payments  and  duivering  some  barley.  l£ 
sold  the  barley,  and  renderod  B.  an  account 
showing  a  balance  remaioing  due  on  the  trans- 
action from  B.  of  £12  Is.  9d.  Afterwards  B. 
failed,  owiog  M.  some  £L,651. 

Held,  that,  as  between  M.  and  H.,  M.  had  the 
full  property  in  the  barley  covered  by  his  lull  of 
lading,  and  that  H.  had  been  guilty  of  a  conver- 
sion, but  that  H.  could  only  recover  £12  Is.  9d.  as 
damages. — Moittoombbt  v.  Hutchins,  K.B.D. ; 
94  L.  T.  207. 

CONVICT:— 

Eetate  tail — Adminittrator — Powtr  to  diteitiail — 
Alienation— Forfeiture  Act,  1870  (33  di  34  Vittt. 
23),  M.  8.  10,  12— Fine*  and  Becoveriet  Act,  1833  (3 
A  4  Will.  4.  e.  74),  tt.  15,  40.— Section  10  of  the 
Forfeiture  Act,  1870,  vests  all  the  convict's  property 
in  the  administrator  upon  his  appointment  tar  aU 
the  estatiC  and  interest  of  the  convict  therein,  and 
section  12  gives  the  administrator  absolute  power 
to  sell,  convey,  and  transfer  such  property. 

W.  died  on  the  17th  of  July.  1888,  having  by  his 
will,  which  wasduly  proved  on  theSUtof  December, 
1888,  devised  a  freehold  rent-charge  of  £300  fw  aa 
estate  tail  to  T. 

On  the  Idth  of  March,  1905,  T.  was  convicted  of 
a  felony,  and  Q.  was  duly  appointed  administrator 
for  the  purposes  of  the  Forfeiture  Act,  1870,  of  the 
property  of  T 

By  a  deed  dated  the  5th  of  Joly,  1905,  and  duly 
enrc^d,  Q.  purported  to  bar  the  estate  tail  and  to 
gprant  the  rent- charge,  of  which  he  was  then 
tenant  in  tail,  to  the  use  of  himself. 

In  November,  1905,  Q.  contracted  to  sell  the  fee 
simple  in  the  property  to  W. 

Held  (affirmiog  the  decision  of  Eekewich,  J.), 
that  what  was  vested  in  the  convict  was  an  estate 
in  fee  determinable  by  the  entry  of  issue,  and  the 
administrator  had  no  power  to  convey  the  fee. 

Held,  also,  that  if  the  convict  executed  a  deed 
sim|dy  granting  the  property  to  a  grantee  and  his 
heirs,  to  hold  to  the  grantee  and  his  heirs  to  the 
use  of  himself,  his  heirs  and  assigns,  this  would 
not  be  an  "alienation"  within  section  8  of  tha 
Forfeiture  Act  of  1870,  and  on  this  deed  being 
enrolled  the  fee  simple  would  vest  in  the  adminis- 
trator under  section  10,  and  he  could  make  a  good 
title.— Oaskell  ahd  Waltbbs'  Contract,  Bb, 
O.A. ;  [1906]  2  Ch.  1 ;  75  L.  J.  Ch.  503 ;  94  L.  T. 
658. 

COPYEiaHT:— 

1.  Letters — Publication  after  death  of  author— 
Betiraint  of  publication — Copyright  Act,  1842  (5  <{;  6 
Vict,  e.  45), «.  3. — Under  section  3  of  the  Copyright 
Act,  1842,  the  copyright  in  a  book  published  after 
the  death  of  the  author  belong^  to  the  proprietor 
of  the  author's  manusoiipt  from  which  ineh  book 
shall  be  firat  published. 

Held,  that  the  proprietor  of  the  author's  maan'- 
script  means  the  proprietor  of  the  pieoe  of  paper 
that  is  written  upon. 

8.  E.  &  Co.  purchased  from  8.  the  exdhmTS 
right  to  publish  certain  letters  written  by  C.  Lamb ; 
8.  was  a  descendant  of  the  person  to  whom  tke 
letter  were  sent.  S.  E.  &  Co.  published  these 
letters  in  a  book,  and  also  gave  an  exdoaive  Uoenoe 
to  BL  &  Co.  to  publish  them.  SnbseqaentlyJ.  M.D. 
ft  Co.  purduiaed  the  aottial  letters  from  S.  and 
paUished  them  also. 

Held,  that  8.  B.  ft  Co.  had  aoquired  tha  copy- 
right in  the  letters,  as  they  were  the  assignees  of 
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&,  who  had  the  right  to  publish  them  tmder  section 
3  of  the  Copyright  Act,  1842 ;  that  S.  K.  &  Oo. 
were  the  proprietors  of  the  author's  manasoript, 
from  which  their  book  was  first  published,  and  that 
J.  M.  D.  ft  Oo.  accordingly  had  no  right  to  publish 
the  letters. — Maohiluln  v.  Dent,  Ch.D.  Ktkewieh, 
j;,  262;  [1906]  1  Ch.  101;  76  L.J.  Oh.  99;  94 
L.  T.  84. 

2.  Photograph — Infringement — Photograph  "  made 
for  or  on  behaJf  of  any  other  person  for  a  good  or  a 
valuable  eoneideration  " — Fine  Arti  Copyright  Act, 
1862  (25  *  26  Ftrf.  e.  63),  i.  1.— Where  a  person, 
without  being  under  an  obligation  to  make  any 
payment,  gives  permission  to  a  photographer  to 
enter  his  house  in  order  to  take  photographs  thereof 
upon  the  chance  of  obtaining  orders,  there  is  a  good 
consideration  within  the  meaning  of  the  Fine  Arts 
Oopyright  Act,  1862,  s.  1,  so  that  the  photographer 
cannot  made  use  of  the  photographs  so  obtamed 
without  the  consent  of  the  person  who  permitted 
the  photographs  to  be  taken. — STACKSiCAinT  v. 
Patok,  Ch.D.  Fanoell,  Jl,  466;  [19061  1  Ch.  774  : 
75  L.  J.  Ch.  690. 

OOKONBR:— 

Inquett  in  priton — Duty  of  coroner  in  holding- 
Death  of  pritontr  caused  by  wound  inflicted  be/ore 
admietion  to  priton — Previous  investigation  by  magis- 
trates on  charge  of  assault — Duty  of  coroner  to  hold 
full  inquiry  after  previous  investigation — Coroners 
Act,  1887  (60  <6  51  Vict.  c.  71),  ss.  3,  4,  6.— When 
an  inquest  is  held  by  a  coroner  in  a  prison  upon 
the  body  of  a  person  who  has  died  within  the 
prison,  it  is  the  duty  and  obligation  of  the  coroner 
to  make  as  full  and  complete  an  inquiry  touching 
the  death  of  the  deceased  as  in  the  case  of  an 
ordinary  inquest  outside  the  prison ;  and  his  duty 
of  making  inquiry  does  not  necessarily  terminate 
when  the  jury  have  found  that  no  one  in  the  prison 
is  to  Uame  for  such  death. 

If  the  inquest  be  upon  a  prisoner  who  has  died 
within  the  prison  from  the  efifeots  of  a  wound 
inflicted  upon  him  before  his '  admission  to  the 
prison,  and  if  the  circumstances  under  which  the 
wound  was  inflicted  upon  tbe  deceased  have  been 
previously  idvestigated  by  magistrates  on  a  charge 
and  cross-charge  of  assault,  and  the  magistrates 
have  fonnd  that  the  prisoner  was  the  aggressor  and 
was  alone  to  blame  and  have  sentenced  him  to 
imprisonment  in  respect  of  such  assault,  the  fact  of 
such  previous  investigation  by  the  magistrates,  and 
their  finding  that  tbe  prisoner  was  alone  to  blame 
for  the  injury  inflicted  upon  himself,  does  not 
exonerate  the  coroner  from  the  obligation  of  hold- 
ing as  full  an  inquiry  into  the  circumstances  under 
which  the  wound  which  caused  the  death  of  the 
deceased  was  inflicted  as  if  no  suchinvestigatioa  by 
the  magistrates  had  taken  place. — Bbx  v.  Obabau, 
K.B.D. ;  93  L.  T.  371. 

OOBPOEATION:— 

1.  Highway — Alteration  and  making  up  by  local 
authority — Orders  for  payment  of  money — Wasteful, 
extravagant,  and  unnecessary  es^penditure  —  Public 
road  adapted  for  motor-car  racing— Public  Health 
Act,  1876  (38  <fe  39  Vict.  c.  66),  «.  U9— Municipal 
Corporations  Act,  1882  (45  *  46  Vict,  c  50),  t.  141. 
.  —The  court  ordered  a  certiorari  to  itsne  to  bring  up 
and  quash  a  resolution  of  a  municipal  corporation 
for  the  pimnent  by  the  treasurer  of  two  several 
sums  of  £2,500  and  £550  to  the  Public  Works 
Committee,  which  sums  had  been  expended  on 
paving  a  road  in  the  borough  with  tarmac,  on  the 
grounds  th^t  the  expenditure  ^^s  wasteful, 
extravagant,    and     unnecessaiy,     ^^     therefore 


illegal,  the  money  not  having  been  bond  fide 
expended  for  the  repair  of  the  road,  but  solely  for 
the  purpose  of  enabling  the  motor-car  ttitus  of 
the  Automobile  Club  to  be  held  there.— Bex  v, 
Bbighton  Cobpokation,  K.B.D.,  639. 

2.  Municipal  corporation  —  Borrouiing  powers  — 
TTltrik  vires  —  Interest  on  overdraft  at  hankers  — 
Liability  of  borough  treasurer — Municipal  Corpora' 
tions  Act,  1882  (45  &  46  Vict.  c.  60),  ss.  18-21,  26-28, 
139-144— PufcJic  Health  Act,  1876  (38  <fe  39  Vtct. 
c.  56),  M.  6,  189,  198,  209.  210,  233-237,  245-247, 
266— PttWjc  Authorities  ProUction  Act,  1893  (56  <b  67 
Vict.  e.  61),  «.  1. — ^A  mnoidpal  corporation  had 
overdrafts  on  various  accounts  at  the  bank  beyond 
their  statutory  powers  of  borrowing.  The  defendant, 
who  was  the  borough  treasurer,  and  also  the 
manager  of  the  said  bank,  by  the  authority  of  the 
corporation,  credited  himsdf  and  debited  the 
corporation  with  interest  on  such  overdrafts  at 
4}  per  cent.,  with  quarterly  rests. 

Held,  that  tbe  defendcmt  was  not  entitied  to 
credit  himself  or  to  debit  any  of  the  borough 
funds  with  ioterest  on  any  of  the  overdraffS 
appearing  in  the  accounts  theretofore  put  in  by 
him  as  treasurer  since  his  appoictment. 

Held,  also,  that  the  borough  were  not  necessary 
parties  to  the  action. 

Held,  further,  that  though  the  Unnicipal  Cor- 
porations Act,  1882,  has  provided  a  remedy  by 
certiorari,  or  an  appeal  against  tbe  rate,  there  is 
nothing  in  the  Act  to  deprive  the  Attorney-General, 
at  the  relation  of  a  party  interested,  of  the  power 
of  obtaining  by  injunction  an  order  to  restrain  the 
paymeut  cf  money  being  made  under  an  order  of 
the  borough  council,  for  which  order  there  was  no 
legal  warrant. 

Tynemouth  Corporationv.  Attorney -General,  [1899] 
A.  O.  293, 47  W.  B.  Dig.  43,  followf  d.— Attomtet- 
Gkhebal  v.  Dk  WnrroN,  Ch.D.  Farwell,  J,,  499  ; 
[1906]  2  Oh.  106;  75  L.  J.  Ch.  612. 

3.  Municipal  corporation — Statutory  powers — Tram- 
way business — Common  carrier — Inetaental  powers — 
TJltrik  vires— fftneroi  Tramway  Act,  1870  (33  &  34 
Vid.  c  78) — Bailway  Clauses  Consolidation  Act, 
1846  (8  (£  9  Vict,  c  20),  s.  89— Manchester  Bouthem 
Tramunys  Act,  1903  (3  Ed.  7,  c.  «Bct'ii'.) — Manchester 
Corporation  Tramways  Act,  1889  (62  &  63  Vict, 
c.  ccliv.). — The  defendants  were  incorporated  by 
Boyal  Charter  and  subject  to  the  Municipal  Cor- 
porations Act,  1882.  The  Manchester  Corporation 
Act,  1899,  enabled  the  Manchester  Corporation  to 
ran  carriages  and  take  tolls  on  all  the  network  of 
tramways  mentioned  therein,  and  to  use  such 
tramways  for  the  purpose  of  carrying  passengers 
and  of  conveying  and  delivering  animals,  goods, 
minerals,  and  parcels. 

Held,  it  was  not  ultra  vires  for  the  oorporation  to 
deliver  by  cart  or  otherwise  at  the  consignee's 
house  or  to  any  other  place  authorized  by  him,  in- 
cluding the  station  oi  a  railway  company,  such 
goods  as  they  have  brought  on  their  tram  lines, 
such  delivery  being  fairly  incidental  to  their 
authorised  business.  There  was  nothing  in  the 
Acts  relating  to  the  Manchester  Corporation  which 
authorized  t£em  to  act  as  carriers  g^erally  without 
reference  to  their  tramways.  The  defendants  were 
not  entitied  to  expend  money  for  the  purpose  of 
establishing  or  maintaining  or  carrying  on  the 
business  of  carriers,  except  as  part  of  or  in  connection 
with  their  tramway  undertaking,  and  in  respect  of 
articles  carried  along  all  or  part  of  the  tramways.— 
ATTOurxT-OBinuuL  V.  Mahohsstbb  Cobfoba- 
mOK,  Ch.D.  FanoeU,  J.,  307  ;  [1906]  1  Ch.  643 ; 
76  L.  J.  Oh.  330. 
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COSTS.— S«e  Bankriiptcy,   5,   8;   Practioe,   1,    3-7; 
Ship,  25  ;  Solicitor,  2-7, 

COUNTT  COURT  ;— 

1.  Cotti—Couniet't  fat— Application  for  ceritjitatt 
not  mack  at  trial — ''Gwi  cause" — Mere  oinittioti  io 
atk  for  etrtificatt — Right  to  make  appUcation  und^ 
"liherty  to  appft/"— County  Court  Sulei,  1903.  ord. 
63,  ,..  7,— Ord.  63,  r.  7,  of  the  County  Court  Rules, 
1903.  provide!  that  the  application  for  the  allowsucp 
by  the  judge  of  certMn  iteniB  of  costs  therein 
apeeified,  including  amongst  others  couneers  fees  in 
certain  caaes,  ahalt  hi  made  "  at  or  immediatelj 
after  the  trial  or  hearing ;  and  if  not  so  made  shall 
not  afterwards  be  entertaine'l,  imless  the  judge  for 
good  cause  otherwise  orders." 

Held,  that  the  mere  neglect  or  omission  to  ask 
for  the  allowance  of  theaa  costs  at  or  immediately 
after  the  trial  is  not  "good  cause"  within  the 
meaning  of  the  ntle ;  and  if  the  successful  party 
merely  through  forgetf ulcess  omits  to  aik  for  such 
Costa  at  the  time,  the  judge  has  no  jurisdiction 
afterwards  to  entertain  an  application  for  the  allow- 
wice  of  auch  costs- 
Held,  further,  that  there  is  no  power  to  make  a 
subsequent  application  for  the  allowance  of  such 
costs  under  a  general  liberty  to  apply  given  to  the 
parties  at  the  time  of  the  triij, —  Morlby  v. 
Bevihotos,  K.B.D.:  93  L.  T.  768. 

2.  Execution — Chim  to  gxdi— Deposit  of  amount 
of  value — Wilhdra-uiat  of  bailiff — Order  for  sale^ 
Iteiaking  pa^aesii'm.  —  Held,  that  if  the  amount 
deposited  by  the  claimant  with  the  bailiif  was  not 
the  value  of  the  goods  bia  withdrawal  from  poaseS' 
sion  was  wrongful,  and  the  county  court  judge  had 
power  in  that  case  to  order  bim  to  retake  poaaession, 
and  that  the  case  must  go  back  to  the  county  court 
judge  to  determine  whether  an  order  for  sale  ought 
to  be  made.— MiLLKB  v.  Solomon,  K.B.D.  ;  [1906] 
2K.  B.  91. 

3.  Judge — Deputy — Appointment  of  twu  deputiu — 
County  CoutU  Act,  1688  (61  <t-  62  Vict,  c,  43),  u. 
18-21. — A  county  court  judge  ia  not  appointed  to  a 
circuit,  but  to  different  courts  with  a  district,  and 
has  power  therefore  under  sections  13  to  21  of  the 
Oounty  Courts  Act,  16S8,  to  appoint  a  separate 
deputy  to  each  court  diitrict  within  bis  j  uriadiction. 

Decuion  of  tbe  Divisioual  Court  [ante,  p,  410, 
[1906]  1  K,  B.  22)  afarmtd,  Moulton,  L.J., 
dubitante.—UKX  v.  Lloyd,  C.A.,  464;  [1906]  1 
K.  B.  552  :  75  L.  J.  K.  B.  406;  84  L.  T.  4EI8. 

4.  Notice  of  special  dffenet — Statutf — County  Court 
Suits,  1903,  ord.  10,  r.  18.  —  By  ord.  10,  r.  18, 
of  the  County  Court  Butes,  where  a  defendant 
relies  on  a  statutory  defence  he  shall  in  his  stat«- 
ment  set  forth  the  j  ear.  chapter,  and  section  of  the 
statute  in  the  short  title,  and  the  particular  matter 
on  which  he  relies,  "or  otherwise  sufficiently 
indicate  tbe  nature  of  the  defence  on  which  he 
relies." 

In  an  action  the  defendant  pleaded  that  the  action 
waa  "  null  and  void,  and  the  defendant  relies  on 
the  Gaming  Act,   1843  (8  &  9  Vict.  o.  W.K  8.  18)." 

As  a  matter  of  fact  he  ahould  have  pleaded  the 
Gaming  Act,  1892. 

Held,  that  there  had  been  a  suffidetit  indication 
of  the  defence  within  the  rule. — Rskton'  t.  Kma, 
K.B.D.  ;  93  L.  T.  10. 

.5.  Practice  — Bight  to  reply. —  If  the  defendant 
calls  evidence  to  support  bis  defence,  the  defendant 
haa  the  right  to  reply  in  the  county  court,  following 
the  practice  observed  in  the  High  Court. — Clack 
V.  Click,  K.B.D.,  375;  [1906]  1  K.  B.  483;  7S 
L.  j.  K.  B.  3741 ;  94  L.  T,  516. 


See  also  Bailiff,  1 ;  Bankruptcy,  10 ;  Distren, 
a  ;  Limitations,  8Utut«  of,  1 ;  Practice,  3,  23. 

COVENANT: 

CpMfruction—Cfivmant  not  to  "  direeUyor  indirectly 
carry  on  or  he  engaged  or  concerned  or  inttrested  in  "  a 
trade  in  any  part  of  Orent  Briiain, — A  covenant  not 
to  be  "  concerned  or  interested  in  "  a  certain  trade 
within  specified  limits  held  not  to  be  broken  by  a 
sale  of  a  business  on  credit  to  a  third  party  who 
afterwards  began  to  carry  on  the  trade  witMn  the 
prescribed  limits. 

Judgmont  of  the  Court  of  Appeal  afErmed. — 
Cory  &  Sos  v.  Haseiso.v,  n.L.;  [190«J  A.  C. 
274;  93  L.  T.  818. 

See  also  Landlord  and  Tenant,  2-10. 

CRIMINAL  LAW:— 

1.  Attempt— Offences  Agatnst  the  Penon  Ad,  18«1 
(24  it  25  Vict.  c.  100},  ts.  14,  18.— The  Off<moe« 
Against  tbe  Person  Act,  1861,  s.  14:  "Who*>e*«r 
shall  shoot  at  any  person  or  shall  by  diswiog  a 
trigger  or  in  any  other  manner  attempt  to  discbuge 
any  kind  of  loaded  arms  at  any  person  with  intent 
in  any  of  tbe  cases  aforesaid  to  commit  moidet 
shall,  whether  any  bodily  injury  be  effeot«^d  or  not, 
be  guilty  of  felony."  Section  18:  ""Whosoever 
shall  maUciously  shoot  at  any  person,  or  by  di-awing 
a  trigger  or  in  any  other  manner  attempt  to  dis- 
charge any  kind  of  loaded  arms  at  any  person  with 
inteut  in  any  of  the  caaea  aforesaid  to  do  soma 
grievous  bodily  harm  to  any  person,  shall  be  guilty 
of  felony."  To  commit  an  offence  under  thrie 
lections  it  ia  not  sufficient  to  intend  to  shoot  or  to 
make  prepsrstions  to  shoot,  but  there  muit  be  "  an 
attempt,"  aa  act  in  a  series  of  acts  which,  if  not 
inte-rupted,  would  lead  to  the  oommis«ion  of  the 
crime. 

A.  was  se>n  to  put  his  band  tn  his  pocket  and 
draw  out  a  loaded  revolver ;  B,  caught  bis  arm 
after  the  revolver  was  clear  from  his  pocket,  a 
struggle  ensued,  and  finally  B.  wrenched  the 
revolver  from  B<  During  the  struggle  A,  said 
repeatedly  to  B.,  "  You've  got  to  die." 

Held,  that  A,  was  rightly  convicted  of  the 
offence  of  attempting  to  discharge  loaded  «rms. — 
Bbx  v.  Llnjiekkr,  C.C.R.,  494;  [1906]  2  K.  B. 
99  ;  76  K  J.  K.  B,  3S5  ;  94  L.  T,  856. 

2.  Conspiracy  —  Agreement  hy  priscmer  with 
another  to  do  an  unlawful  act  for  which  the  otktr 
could  tint  be  prciect^ed — Offences  Againit  the  Ptrtoa 
Act,  1861  (24  1*25  Vict.  c.  100),  a.  66.- The  prisoner 
D.  was  convicted  on  an  indictment  which  chM-ged 
him  with  unlawfully  conapiring  with  T,  M,  C 
between  tbe  lat  of  August  and  the  4tb  of  November, 
1905,  by  force  or  fraud  to  take  or  decoy  aw«j 
A.  M.  C,  a  child  under  the  age  of  fourteen  yean, 
with  intent  to  deprive  her  lawful  guardian,  C.  J.  L, 
of  the  possession  of  the  said  child.  Tbe  said 
F.  M.  C.  was  the  mother  of  the  child.  Sha  had 
obtained  a  divorce  from  her  husband,  and  by  aa 
order  of  the  court,  dated  the  3  th  of  August.  1902, 
tbe  said  C.  J.  L.  had  been  appointed  guardian  of 
the  person  of  the  child.  In  Augiut,  1905,  the 
prisoner,  by  an  agreement  between  him  and 
P.  M.  C.  undertook  to  take  tbe  child  by  force  or 
fraud  out  of  0.  J.  L.'b  posaecsion,  and  he  did  certain 
acta  for  tbe  purpose  of  carrying  out  that  nnd«- 
taking. 

Held,  that  whether  F.  M.  C.  was  or  was  not 
protected  by  the  proviso  from  a  prosecution  for  an 
offence  prohibited  by  section  36.  or  for  a  consnincy 
to  commit  such  an  oSenoe,  her  immunity  comd  not 
afford  any  protection  to  tiie  prisoner  who  bod  ua- 
lawfully  conspired  with  her  that  he  should  oommit 
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an  offenm  under  the  leotion. — Bxx   v.  Dtjottii), 
O.C.B. ;  76  L.  J.  K.  B.  470 ;  94  L.  T.  887. 

3.  Con*piraey — IndielmmU — Aett  tending  to  puUie 
mitehief—Ohtaining  a  pauport  hp^  faUe  preteneu. — 
Two  defendants  were  found  gmlty  on  an  indict- 
ment which  alleged  that  they  nnlawf  ally  conspired 
together  to  obtain  a  pasaport  in  the  name  of  one 
defendant  for  the  ate  of  another  defendant,  to  the 
injury  and  prejudice  of  the  lawful,  free,  and 
eoitomary  interuoune  existiog  between  inhabitant* 
of  this  country  and  of  Bussia,  to  the  public  mischief 
of  the  subjects  and  the  endangerment  of  the  con- 
tinuance of  peaceful  relations  existing  between  the 
King  and  the  Czar  and  their  silbjects.  On  a  motion 
in  arrest  of  judgment,  on  the  ground  that  the 
obtaining  of  a  passport  by  false  representation  was 
not  a  criminal  act, 

EEeld,  that  the  indictment  was  good. 

At  the  trial  the  judg^  directed  the  jury  that  if 
they  found  that  the  defendants  did  conspire 
tocher  to  obtain  a  passport  by  false  represeata- 
tion,  and  that  they  knew  it  was  to  be  used  by  some- 
one else,  that  those  acts  constituted  a  criminal 
c£Fenoe. 

Held,  that  the  direction  was  right. — Bkc  v. 
Beailsfoed,  K.B.D.,  283 ;  [1905]  2  K  B.  730  ;  75 
L.  J.  K  B.  64 ;  93  L.  T.  401. 

4.  Cruelty  to  anitnaU — Cau$ing  anVmaJ  to  he  cruelly 
ill-treated  —  P«r/ormane«  with  tavage  onimaU  — 
Bringing  tame  animal  in  contact  with  wild  animah — 
Tame  animal  attacked  and  injured — Conviction — 
Oruelti/  to  Animah  Act.  1849  (12  A  13  Vict.  e.  92), 
«.  2. — ^The  appellant,  a  lion-tamer,  conducted  per- 
formances in  a  cage  with  lions,  and  part  of  the 
performance  consisted  of  a  roundabout  of  six  boats, 
m  each  of  which  was  seated  a  lion,  the  rouadabout 
being  drawn  by  a  pony.  At  one  of  these  perform- 
ances, after  the  appellant  had  introduced  the  pony 
into  the  cage  and  attached  it  to  the  roundabout, 
one  of  the  Sons  jumped  out  of  its  boat  and  raised 
itself  on  to  the  hindquarters  of  the  ponv  and  sniffad 
at  it.  The  appellant  drove  the  lion  bade  to  its  boat, 
bat  immediately  the  appellant's  attention  was 
diverted  from  tite  lion  it  attacked  the  pony,  osusing 
injuries  from  wbioh  the  pony  died  two  days  after- 
wards. A  considerable  number  of  performances 
with  the  same  pony  had  taken  place  for  several 
years,  and  nothing  of  the  kind  had  happened. 
Formerly  during  the  performance  three  or  four  men 
with  iron  bars  kept  watoh  on  the  stage,  and  recently 
a  man  with  a  fire  hose  kept  watob.  The  appelant 
having  been  convicted,  under  section  2  of  the 
Crael^  to  Animals  Act,  1849,  of  having  nnlaw- 
fuHy  and  cruelly  caused  the  pony  to  be  ill-treated. 

Held,  that  there  was  sufficient  evidence  of  mem 
rea  on  ^e  part  of  the  appellant  to  justify  the  con- 
viction, and  that  the  conviction  was  ri^t. — 
Thiilbab  v.  CsAiOBir,  K.B.D. ;  93  L.  T.  600. 

5.  Cruelty  to  animah — One  act — Conviction  for 
erueUy  to  eeverat  animah — Cruelty  to  Animah  Act, 
1849  (12  &  13~  Vid.  c  92),  m.  2,  29.— A  conviction 
nnder  section  2  of  the  Omelty  to  Animals  Act,  1849, 
for  having  cmelly  ill-treated  five  cows  by  causing 
them  to  be  overstoi^cd  with  milk,  was  appealed 
against  on  the  ground  that  the  conviction  was  bad 
on  its  face,  in  that  it  was  a  conviction  for  five 
separate  and  distinct  o£Fencee. 

Held,  that  an  act  or  omission  affecting  several 
animals  might  constitute  one  offence  under  Uie 
section,  and  that  it  was  not  necessary  that  tliete 
should  be  a  separate  summons  and  separate  con- 
viction in  leep^t  of  each  animal — ^Bbx  v.  Oabi:.s, 
K.B.D.,  626  ;  [1906]  1  K.  B.  719 ;  75  L.  J.  K  B. 
381 ;  94  L.  T.  772. 


6.  Evidence — Medical  praeHtioner — lUegcU  mm  of 
initruTnente — Admittihility  of  evidence  of  felonioui 
u$e  of  limilar  inttrumenit  on  another  woman  »om» 
nine  monthe  before — "Mistake"  or  "accident" — 
Offences  Against  the  Person  Act,  1861  (24  £  25  Viet, 
c.  100).  «.  58. — The  prisoner,  a  medical  man,  was 
indicted  for  feloniously  using  oertein  instruments 
on  a  certain  woman  with  intent  to  procure  her 
miscarriage.  At  the  trial  the  prosecution  called  as 
a  witness  another  woman,  whose  evidence  was  to 
the  effect  that  some  nine  moatiis  previously  the 
prisoner  had  used  similar  instruments  on  her,  with 
the  avowed  intention  of  bringing  about  her  mis- 
carriage, and  that  he  had  then  usei  expressions 
tending  to  show  that  he  was  in  the  habit  of 
performing  similar  operatioos  for  the  same  illegal 
purpose.  The  evidence  was  admitted,  and  the 
prisoner  was  convicted 

Held  (by  Kennedy,  Darling,  Jelf,  Bray,  and 
A.  T.  Lawrence,  JJ.,  Lord  Alverstone,  L.C.J. ,  and 
Ridley,  J.,  dissenting),  that  the  evidence  was 
rightly  admitted,  and  the  conviction  most  be 
upheld.— Bex  v.  Bond,  C.C.R.,  588. 

7.  Falsification  of  an  account — Employer's  oeeount 
—Falsification  of  Accounts  Act,  1875  (38  <£  39  Viet. 
c  24),  «.  1. — By  the  Falsification  of  Accounts  Act. 
1875  (38  &  39  Yiot.  c.  24):  "Whereas  it  is 
expedient  to  amend  the  law  so  as  to  punish  the 
faJsifioation  by  clerks,  officers,  servants,  and  others 
of  their  employers*  accounts,  books,  writings,  or 
dooumente:  Be  it  enacted  .  .  .  (1)  That  if 
any  derk,  officer,  or  servant,  or  anv  person 
employed  or  acting  in  the  capacity  of  cle»,  officer, 
or  servant  shall  wufnlly  and  with  intent  to  defraud, 
destroy,  alter,  mutilate,  or  falsify  any  book,  paper, 
writing,  valuable  security,  or  account  whidi  belongs 
to  or  18  in  the  possession  of  his  employer,  or  has 
been  received  by  him  for  or  on  behalf  of  his 
employer,  or  shall  wilfully  and  with  intent  to 
defraud,  make,  or  concur  in  making  any  false  entry 
in,  or  omit  or  alter  or  concur  in  omitting  or  altering 
any  material  particular  from  or  in  any  such  book 
or  an  document  or  account,  then  in  every  such  case 
the  person  so  offending  ihall  be  g^ty  of  a  mis- 
demeanour. 

Held,  that  in  the  second  part  of  the  section  the 
word  "  such  "  governed  not  only  "  book,"  but  also 
the  subsequent  words  "  document  or  account,"  and 
in  consequence  it  is  incumbent  upon  the  prosecution 
to  prove  that  the  account  alleged  to  have  been 
faMfied  "  belongs  to  or  is  in  the  possession  of  his 
employer,  or  has  been  received  by  him  for  and  on 
behalf  of  his  employer.— Biz  v.  Faun,  O.C.R^ 
396 ;  [1906]  1  K  B.  7 :  75  L.  J.  K.  fi.  15 ;  93  L.  T. 
673. 

8.  Libel  —  Criminal  Information  —  Lihei  upon 
persons  discharging  public  duUes  imposed  by  statute— 
Committee  acting  mtder  Licensing  Aat,  1904 — Libel 
upon — Jurisdiction  ofeourttogranteriminal  informa- 
tion.— The  remedy  of  otiminal  infonnation  for  a 
libel  is  not  confined  to  oases  of  libel  upon  persons 
acting  in  a  judicial  capacity  while  disohiarging 
judicial  duties ;  but  the  court  can  in  its  dueration 
grant  a  criminal  infonnation  for  the  protection  of 
persons  wlio  are  diadiarging  public  duties  imposed 
upon  them  by  statute,  in  respect  of  a  libel  pubuahed 
of  them  in  the  exercise  of  those  duties. 

Accordingly,  if  a  libel  is  published  in  a  news- 
paper conoeniing  the  members  of  a  committee  of 
instioes  appointed  nnder  the  Lioensiog  Act,  1903, 
by  tiie  quarter  sessions  or  the  g^eral  body  of 
justices  in  a  county  borough,  to  carry  out  the  pro- 
visiona  of  that  Act,  and  to  dsdde  as  to  the  amount  of 
compensation  to  be  levied  upon  existing  licences  as 
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a  oompeDsation  fund  for  the  extinotioii  of  oQier 
liconoea— the  libel  charging  the  members  of  that 
committee  irith  being  influenced  by  improper 
motives  ia  fixiog  the  amount  of  tho  levy— the  court 
■will  grant  a  criminal  information  tipon  the  ground 
that  the  committee  are  acting  in  the  discharge  of 
public  duties  imposed  upon  them  by  the  Act, 
although  they  may  not  be  acting  in  a  strictly 
judieiftl  oapadty,— Eex  «,  EuasELL,  K.B.D.;  93 
L.  T.  40T. 

9.  Oi)e«?e  Uhtl^-' '  Ohtetm  '*— SMjSctcnci/  of  indict- 
manf— "  Tothemiwft»i  enrrupU'on  of  iht  morals  of 
hU  Majnt^'i  luh/'veW'^Law  of  Libel  Amcndmeni 
Act,  1S88  (51  iC-  32  Vict.  c.  64),  ».  7.— In  an  indict- 
ment charg^ing  the  publication  of  an  obscene  libel 
It  is  sufficient  to  aver  that  the  publication  is  obscene, 
attd  that  it  haa  been  unlawfully  publisbt  d.  It  is 
unnecessary  to  aver  the  "  intent  '  by  the  use  of  a 
common  form  oipressioD  aa  "to  the  manifest 
corruption  of  the  morals  of  hia  Majsaty's  subjects." 
although,  in  the  opinion  of  the  court,  as  a  matter 
of  practice  it  were  mora  desirable  to  do  ao. 

The  obiect  of  the  Law  of  Libel  Amendment  Act, 
1888,  B,  7,  which  provides  that  "It  shall  not  be 
necessary  to  set  out  in  any  indictment  .  .  . 
instituted  ag^inat  the  publiBher  of  any  obscene  libel 
the  obscene  paisagel,  but  it  shall  be  sufficient  to 
depoiit  the  book  .  .  -  containing;  the  alleged 
libel  with  the  imiictment  or  otbor  judicial  proceed- 
ing, together  with  particulars  showing  precisely  by 
reference  to  pages,  columns,  and  liues  in  what  part 
of  the  book  .  .  .  the  alleged  libel  is  to  be 
f  jund,  and  such  psrticulars  shall  be  deemed  to  form 
part  of  the  record  .  .  .  ,"  was  to  obviate  the 
Setting  out  of  the  matter  by  a  clear  reference  ti  the 
document  dopoaited.  —  Eex  v.  Barraclouoh. 
C.C.B.,  147  ;  [190(5]  1  K,  B.  201 ;  75  L  J.  K,  B.  77 ; 
94  L.  T.  ni. 

10.  Wife  lUaling  from  hiuhand—Rfi^eiving  from 
,j,,yi — Fdonif—Miitkmeanoiir—Sujicltnca  of  avtr- 
menti  in  indictment— Larcen}/  Act,  lt)61  (24  ifc  2S 
Vid.  e  96),  «.  Ql— Married  Womtn.'*  Property  Art. 
1882  (46  *  46  Fict.  e.  73),  w,  12,  IC— An  indict- 
ment will  lie  for  a  common  law  misdemeanour  in 
respect  to  the  receiving  of  property  stolen  bv  a  wife 
from  her  huaband.  It  ia  not  necessary  (although 
better,  per  Chaaoell,  J.)  in  such  an  indictment  to 
aver  that  the  property  waa  received  from  the  wife. 
Rex.  V.  James,  [1902]  1  K.  B.  340.  discussed.— 
Bex  v.  Payne,  r.'.C.fl.,  200;  [190(>]  1  K.  B.  97; 
7a  L.  J.  K.  B.  IH  ;  94  L.  T.  288. 
See  also  Fishery,  2;  Justices,  1-4. 

CEOIVK:-  . 

1,  Foitmasltr-Otneral — LialiUly  to  hf  tued  tn 
ojkial  capacity — Action  for  negligeriee  of  lahorJinatu 
— Immtinity  of  head  of  Oowrnmeni  department — Tele- 
graph AH,  1863  (26  .fe  27  Vict.  c.  112), «.  i'i— Telegraph 
Act,  1868  {31  (t  32  Ki'rt.  c.  1  10),  t.  2.— The  Post- 
master-General ia  not  liab'e  to  be  sued  in  his  official 
capacity  for  the  negligence  of  a  person  einployed 
in  the  telegraph  service ;  his  immunity  from  liability 
to  an  action  for  the  default  of  a  subordinate  official 
in  the  Post  Office  not  being  affected  by  anything 
contained  in  the  Telegraph  Acts,  1863.  WiS,  and 
lg7S    _  BaINDRIDOE     v.     P08T«A8TKR-OENEaAL, 

C.A.,  221 :  [1906]  1  K.  B.  178  ;  73  L.  J.  K.  B.  366; 
94  Lw  T.  120. 


2.  Prerotjative—Diiireu  for  rent^C'liaiteli  Itlong- 
ing  U>  Crown  seized  on  tenant' t  premisu  hy  landlord — 
Immunity  from  dittraint  of  Crown  e/i a «(/«.— Chattels 
belonging  to  the  Crown  are  exempt  from  liability 
to  seimre  by  distress, 

So  held,  reversing  the  decision  of  th    county 


court  judge  ia  xn  action  for  damages  for  illegal 

distress  of  a  horsn,  the  property  of  the  Crown,  seized 
on  a  firm  belonging  to  the  defendant  for  rent  doe 
to  her  from  the  tenant,  although  only  formal 
notice  that  the  horse  was  Crown  property  had  been 
given  to  the  bailiff  and  to  the  auctioneer,  and  no 
legal  prdcefdinga  in  the  nature  of  an  extent  lunl 
been  instituted  to  establish  the  title  of  the  Crown 
in  the  horae.— Secretary  of  State  for  War  v. 
WTtTNE,  K.B.D.,  233;  [190.->]  2  K.  B  84S ;  75 
L.  J.  K.  B.  23  ;  93  L.  T.  797, 

CUSTOM  :— 

Validity^Ltgal  origin— Pretumfiion — HyM  of 
drying  nets  on  muhnre^Gharacter  of  axTtitd  («« 
—  Evidence  —  Beputation  —  Depositioni  —  (For  Offiei 
map  and  chart  in  pnisttiion  of  Admirattg. — It  it  a 
valid  custom  for  fishermen  to  dry  their  net*  on 
land  situate  near  the  sea  in  the  parish  which  tbey 
inhabit,  nor  will  a  modern  method  of  drying  in- 
validate the  custom  so  long  as  no  unreaaonable 
burden  is  thereby  cest  on  the  land.  Accreted  land 
is  subject  to  cuatoms  binding  on  the  land  to  which 
it  is  accreted.  A  survey  not  intended  to  affect  the 
royal  revf  nues,  hut  to  serve  temporary  private  pur- 
poses, is  not  admissible  as  a  public  document,  ntr 
ia  one  made  by  a  deceased  officer  ia  disoharire  of 
his  duty,  when  it  is  not  shown  that  it  was  his  duty 
to  make  it.  Maps  and  plans  made  by  the  Bosrd 
of  Ordnance  in  the  seventeenth  century  are  not 
adtnisaible  as  public  docomeots  nor  as  evideaoe  of 
reputation.  A  chart  in  the  possession  ol  the 
Admirfklty,  bat  net  an  Admiralty  chart,  is  not 
admissible. 

Judgment  of  ParweU,  J.  (53  W.  R.  S5,  [1904]  S 
Ch.  534),  affirmed.— Mbbcrr  «.  DoiTR,  C.A.,  303; 
[1903]  2  Ch.  53S  ;  T4  h.  J.  Ch.  723;  93  L.  T.  411 

CY-PIIES:— 

Will — Real  properly  limitationt  —  LimitntJoa  to 
unborn  ptrton  void  for  perpetuity — Otiifral  iiil^afc— 
A  testator  devised  real  estate  to  the  use  of  F,  G. 
for  his  life,  remainder  to  the  use  of  hia  (ir«t  asd 
Other  SOBS  successively  for  life  with  remuiider. 
ftfterthe  death  of  each  such  son,  to  the  us»  o(  his 
sons  successively  in  tail  male  with  remainder  to  the 
use  of  the  daughters  of  the  sons  of  F.  G.  in  tail,  »* 
io  the  will  mentioned,  with  remainder  to  the  as«  of 
the  daughters  of  F.  Q.  in  tail,  as  therifin  mentioned, 
with  an  ultimate  remainder  to  F.  G.  in  fee. 

F.  G.  never  had  any  children,  and  on  hia  death 
the  question  arose  whether,  in  view  of  the  f«ot  that 
some  of  the  intervening  limitatione  infringed  the 
rule  against  ptrpetuities,  the  ultimate  remainder 
was  void. 

It  was  admitted  that  the  limitations  after  F.  Q.'s 
life  estate  were  void  under  the  rule;  but  it  wtt 
suggested  that  the  court  could  apply  the  cy-pr^* 
doctrine  and  alter  the  Hmittttions  so  aa  to  give  to 
the  sons  of  F.  G.  estates  in  tail  male  severslly  and 
successively,  with  a  contingent  reruainder  if  such 
sons  should  die  without  issue  other  than  daughter* 
or  issue  of  diught»r8  to  each  of  such  tons  in  tail 
general  with  remainder  to  the  daughters  ol  P.  O. 
iu  tail  general  with  an  ultimate  remainder  to  F.  0. 
in  fee. 

Held,  that,  to  allow  the  substitution  of  the 
suggested  limitations  would  be  a  clear  ext<iMi>iB  cf 
the  cy-prh  doctrine,  which  it  had  been  laid  down 
bv  the  authorities— e  J,,  Mofiyprnny  v.  Deriay,  2 
D'e  O.  M.  &  G.  H3,  and  Bradc.irll  v.  Elwt*,  1  Ba^l 
442,  ought  not  to  be  extended ;  and  that  Nitholl  r. 
Niehiill,  2  Wm.  BL  1159,  was  not  an  authority  ttpoa 
which  »vich  an  extension  ought  to  be  based. 
Deci-ion  of  Farwell,   J.  (9:;   L.   T.   B«p.   452), 
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affinned. — Mobtdckb,  Bx,  Ojut  v.  Gbat.  C.A.; 
[1906]  2  Oh.  602 ;  74  L.  J.  Ch.  746  ;  93  L.  T.  439. 
See  alao  Chari^,  2. 

DAMAGES:— 

1.  Breach  of  contract  of  carriage — Remoieneu — 
Penalty  dauu  in  eontrad. — lu  an  aotion  for  breach 
ol  contract  to  deliver  g^oods,  the  measure  of 
damages,  settiog  aside  all  special  damage,  is  the 
valne  of  the  goods  at  the  place  and  time  at  which 
they  ought  to  have  been  delivered  to  the  owner. 

^e  respondents  had  agreed  by  charter-party  to 
load  a  oarg^  of  goods  of  the  appellants  at  a  fixed 
time  at  a  port  in  the  Baltic  for  conveyance  to 
Cardiff.  They  did  not  provide  a  ship  as  agreed, 
and  the  customers  of  the  appellants,  to  whom  they 
had  sold  the  goods,  bonght  goods  against  them, 
and  recovered  the  price  ana  expenses  from  the 
appellants.  The  charter-party  contained  a  clause : 
"  Penalty  for  non-performance  of  this  agreement, 
estimated  amount  of  freight  on  quantity  not 
ahnpped  in  aooorduioe  hetewith." 

Held  (reversing  the  judgment  of  the  court 
below),  that  the  appellants  were  entitled  to  recover 
from  the  respondents  the  whole  amount  which  they 
had  been  compelled  to  pay  to  their  customers. — 
StboMS  BbUKS  kS.TT&  BOLAQ  V.  HUTCHISON,  H.L. ; 
[1906]  A.  C.  615  ;  74  L.  J.  P.  G.  130;  93  L.  T.  662. 

2.  Meature  of— Advance  out  of  fund*  of  company 
on  fraudulent  mitrepreaentationi  of  direAor — 
Intuffident  security — Difference  betieeen  advance  and 
valtte  of  tecurity, — Where  the  directors  of  the 
plaintiff  company  had  been  induced  by  the 
fraudulent  misrepresentations  of  the  defendant, 
who  was  one  of  tlieir  number,  to  make  an  advance 
out  of  the  funds  of  the  plaintiff  company  on  the 
security  of  a  second  debenture  issued  by  another 
company  in  which  the  defendant  was  personally 
interested,  and  in  the  result  the  debenture  proved 
to  be  an  insufficient  security,  so  that  loss  was 
occasioned  to  the  plaintiff  company,  it  was  held 
that  the  measure  of  damages  to  which  the  plaintiff 
company  was  entitled  was  the  difference  between 
the  money  advanced  by  it  and  the  value  of  the 
debenture  at  the  date  of  issue. 

Peek  V.  Derry,  69  L.  T.  Eep.  78,  37  Ch.  D.  641, 
at  p.  691 ;  on  aopeal,  61  L.  T.  Bep.  266,  14  App. 
Cas.  337,  applied. 

Decision  of  Far  well,  J.,  affirmed. — Bzflobino 

LaITD    and  HIHBBAI.S  Go.  V.  KOLOKMANN,   C.A. ; 
94  L.  T.  234. 

3.  Suhtidenee—Sitk  of  future  luhtidence — Meature 
of  damaget. — In  att  action  for  damages  for  injury 
to  cotton  mills  arising  from  subsidence  occasioned 
by  the  past  working  of  coal  mines  underneath  the 
site  of  the  mills,  both  parties  consented  to  judg- 
ment directing  an  inquiry  to  ascertain  the  amount 
of  the  damages.  That  inquiry  was  referred,  pur- 
suant to  section  13  of  the  Arbitration  Act  1889,  to 
an  official  referee,  who  assessed  the  necessary 
repairs  at  a  certain  amount,  and  the  depredation  of 
the  premises,  indndiog  the  risk  of  future  damages, 
at  a  further  amount.  That  latter  amount  the  colliery 
owners  disputed  on  the  ground  (inter  alia)  that  the 
official  referee,  in  estimating  the  same,  had  taken 
into  consideration  the  risk  of  future  suhddenoe. 

Held  (Bomer,  L.J.,  diaientienfe),  that  the  risk  of 
future  subsidence  had  been  rightly  taken  into  con- 
■ideration  by  the  official  referee. 

Decision  of  Swinfen  Eady,  J.,  reversed. — Tdnni- 
OLiVFB  &  Hahfson  (LnntiD)  v.  Wxst  Lkigh 
OoLUiBY  Go.,  G.A. ;  [1906]  2  Oh.  22 ;  76  L.  J.  Oh. 
612;  94L.  T.  716. 

See  also  Highway,  2. 


DEED: — 

Execution  —  Alterations  after  execution  —  Blank* 
filled  up — Bate  altered — Alteration  immaterial — A 
deed  was  executed  by  all  necessary  parties  other  than 
B.,  whose  signature  was  necessary  for  its  validity. 
At  the  date  of  execution  the  date  of  the  day  and 
month  were  in  blank,  but  the  yar  1899  was 
written  in  full.  B.  executed  the  deed  some  months 
lator  in  1900 ;  the  blanks  were  filled  up  and  the  year 
altered  from  1899  to  1900. 

Held,  that  the  validity  of  the  deed  was  unaffected 
by  these  alterations. 

Pigot't  cau,  11  Bep.  26b,  since  Aldoutv.  Comwdl, 
16  W.  R.  1046,  L.  B.  3  Q.  B.  613,  applies  only  to 
material  alteration*.  —  CsiCDrroN  (Bishop)  t. 
EZXTBK  (Bishop),  Ch.D.  Swinftn  Eady,  J.,  166 ; 
[1906]  2  Ch.  466 ;  74  L.  J.  Ch.  697  ;  93  L.  T.  167. 

See  also  Eividence,  1. 

DISGOVEBY  :— 

Practice — Interrogatorie*— Action  of  liM — Plea  of 
privilege — Nameof  informant — Object  of  interrogatory. 
— Where  in  an  action  of  libel  the  defendant  pleads 
privilege,  the  plaintiff  will  not  be  allowed  to 
interrogate  the  defendant  as  to  the  names  of  the 
parsons  on  whose  information  the  defendant  pub- 
ushed  the  words  complained  of,  if  it  appears  that 
the  plaintiff's  object  is  not  to  rebut  tiie  plea  of 
privilege,  but  to  obtain  discovery  which  would 
enable  b^  to  bring  actions  against  other  persons. 
— Edmondbon  v.  BiaoH,  C.A..  52 ;  [1905]  2  K.  B. 
623 ;  74  L.  J.  K.  B.  777 ;  93  L.  T,  462. 

See  also  Practice,  10,  11. 

DISTBESS  :— 

1.  Illegal  dittreti — Tretpau  ab  initio— i2tjrU  of 
landlord  to  make  freeh  levy. — A  landlord  levied  a 
distress  for  rent.  The  bailiff  illegally  entered  the 
house  by  breaking  the  chain  of  the  front  door  and 
seized  furniture  belonging  to  the  plaintiff.  .  .  . 
After  remaining  in  possession  some  days  he  went 
out  and  was  refused  re-admission,  and  made  bo 
attempt  to  re-enter.  Subsequently  the  landlord 
levied  a  fresh  distress  for  the  same  rent,  whereupon 
the  plaintiff  brought  an  aotion  for  replevin  against 
him. 

Held,  affirming  the  dedaion  of  the  Divisional 
Court  (ante,  p.  216),  that  the  second  distress  was  a 
legal  distress. — GEmrNKLL  v.  Welch,  C.A.,  581. 

2.  Landlord  and  tenant — Implement*  of  trade— 
"  To  the  value  of  £6"—Law  of  Dittreti  Amendment 
Act,  1888  (61  <fe  62  Viet.  «.  21),  «.  \— County  CourU 
Act,  1888  (61  A  62  Vict.  c.  43),  1.  147.— A  hired  (ab 
is  an  implement  of  tradei 

Law  of  Distress  Amendment  Act,  1888,  s.  4, 
provides :  "  From  and  after  the  passing  of  this  Act 
the  following  goods  and  chattels  shall  be  exempt 
from  distress  for  rent — ^namelv,  any  goods  or 
chattels  of  the  tenant  or  his  family  which  woold  be 
protected  from  seizure  in  execution  under  section 
96  of  the  County  Court  Acts,  1846,  or  any  enact- 
ment amending  or  substituted  for  the  same." 

Section  147  of  the  County  Courte  Act,  1888,  the 
present  operative  section  referred  to  in  the  above 
stetute,  provides :  "  Every  bailiff  .  .  .  may 
seize  and  take  any  of  the  goods  and  diattels  of 
such  person  (excepting  .  .  .  the  tools  and 
implements  of  his  trade  to  the  value  of  £6 
which  shall  to  that  extent  be  protected  from  such 
seizure)." 

Held,  that  if  there  be  upon  the  premises  only  one 
implement  of  trade,  and  no  other  goods  there, 
aluough  its  value  exceeds  £6  it  cannot  be 
distrained  for  rent,  but  comes  within  the  protec- 
tion of   section  147  set  out   above. — Lavell  v. 
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RiCHiNQS.  JT.iJ.D.,  394 ;  [1906]  1  K.  B.  480;  76 
L.  J.  K.  B.  287  ;  94  L.  T.  616. 

3.  Landlord  and  tenant — Lodger — Diatraint  of 
lodgert'  goodt — Action  against  bailiff — Lodgert'  Ooodt 
ProUction  Act,  1871  (34  &  35  Vict.  e.  79),  ».  2.— 
Under  Bpction  2  of  the  Lodgers'  Goods  Protection 
Act,  1871,  an  action  lies  against  a  baili£F  for  illegal 
distraint. 

Page  t.  ValU,  19  Tim«8  L.  B.  393,  overruled.— 
Lo-w^B  t».  DOELES-G,  K.B.D.,  28;  [1905]  2  K.  B. 
601 ;  74  L.  J.  K.  B.  794  ;  93  L.  T.  398. 

4.  Landlvrd  and  tenant —  Waiver  of  illegal  levy — 
Owner  of  goodt — Uueertifieated  bailiff — Law  of 
JDittrm  Amendment  Act,  1888  (61  de  62  Viet.  e.  21), 
«.  7. — Section  7  of  the  Lai7  of  Distress  Amendment 
Act,  1888,  enacts :  "  From  and  after  the  com- 
menoement  of  this  Act  no  person  shall  act  as  a 
bailiff  to  levy  any  distress  for  rent  unless  he  shall 
be  authorized  to  act  as  a  bailiff  by  a  certificate  in 
writing  under  the  hacd  of  a  county  court  judge 

.  .  .  If  any  person  not  holding  a  certificate 
under  this  section  shall  levy  a  distress  contrary  to 
the  provisions  of  this  Act,  the  person  so  levying 
and  any  person  who  has  authorized  him  so  to  levy 
shall  be  deemed  to  have  committed  a  trespass." 

Held,  that  the  section  constitutes  a  distress  by  an 
uncertificated  bailiff  an  illegal  act  which  inures  for 
the  benefit  not  only  of  the  tenant  but  of  third 
parties  whose  goods  are  on  the  demised  premises. — 
Febbino  v.  Euebbon,  K.B.D.,  47  ;  [1906]  1  K.  B. 
1 ;  75  t.  J.  K.  B.  12 ;  93  L.  T.  748. 

6.  Poor  rate — Co»t»  and  charges  of  distress — Dis- 
tress for  sum  not  exceeding  £20 — Limitation  of 
am'iunt  of  easts  and  charge* — Distres*  (Costs)  Act, 
1817  (57  (7(0.  3,  c.  93),  «.  1,  Schedule— Distress 
(OusU)  Act,  1827  t7  <fc  8  Geo.  4,  c.  11)— Distress  for 
Jtatts  Act,  1849  (12  &  13  Viet.  e.  14),  «.  1.— The 
provisions  of  the  Distress  (Costs)  Act,  1817,  as 
extended  to  a  distress  for  poor  rate  for  an  amount 
not  exceeding  £20  by  the  Distress  (Costs}  Act,  1827, 
are  not  repealed  by  the  Distress  for  Rates  Act, 
1849,  but  are  still  in  force ;  and  no  costs  or  charges 
in  respect  of  such  a  dittress  can  be  taken  in  excess 
of  the  amounts  prescribed  by  those  statutes. 

Judgment  of  the  Court  of  Appeal  affirmed. — 
OosTBE  V.  Headland,  S.L.;  [1906]  A.  0.  286; 
76  L.  J.  E.  B.  483;  94  L.  T.  689. 

See  also  Crown,  2. 

DIVOBCE:— 

1.  Adultery  of  petitioner — DiserHion  of  court— 20 
A  21  Vidt.  c.  85,  s.  31. — The  petitioner  was  an 
actresf,  and  was  at  the  lame  of  her  marriage  sixteen 
years  old  and  an  orphan.  The  respondent  seduced 
her  and  afterwards  married  her ;  he  took  her  to 
various  places  and  compelled  her  to  obtain  money 
by  prostitution,  he  taking  the  money  and  ill- 
treating  her.  After  about  two  years  she  ran  away, 
and  while  away  occasionally  obtained  money  by 
prostitution,  as  she  was  destitute. 

The  Court  held  that  the  facts  of  the  case  justified 
it  in  pronouncing  a  decree  in  the  petitioner's  favour, 
notwithstanding  her  adultery. — DODSOX  v.  DoDSOM, 
P.D.,  220. 

2.  Adultery  of  petitioner — Discretion  of  court — 
Principle*  upon  which  the  discretion  is  to  be  exercised 
—Material  facts  —  Doty  of  petitioner  to  disclose 
material  facts — Decree  nisi  refused — Matrimonial 
Causes  Act,  1867  (20  &  21  Vict.  c.  85),  «.  31.— In  the 
exercise  of  the  discretion  vested  in  the  court  by 
section  31  of  the  Matrimonial  Causes  Act,  1867  (20 
&  21  Yict.  c.  85),  where  the  petitioner  has  been 
found  guilty  of  adtiltery,  regard  must  be  had  not 
only  to  the  peisons  who  are  parties  to  the  suit,  but 


also  to  the  interests  of  society  generally,  and  of 
public  morality.  Where  it  is  proved  that  the 
petitioner  has  been  guilty  of  adultery,  it  ii  not  a 
sufficient  excuse  for  his  or  her  conduct  to  show  that 
the  adultery  happened  after  the  separation  of  tiie 
parties,  aod  that  the  separation  was  caus«d  oitirriT 
by  the  bad  conduct  of  the  respondent.  Such 
adultery  is  a  material  fact  which  ought  to  be  placed 
before  the  court,  and  the  ooncealment  of  it  ia  a 
fraud  upon  the  court. 

Constantinidi  v.  Contlantinidi  and  Lance,  [1903] 
P.  246,  discussed.— Evans  v.  Evaits,  P.D.  ;  [1906^ 
P.  125;  76  L.  J.  P.  27  ;  94  L.  T.  616. 

3.  Claim  for  damages  only — Practice — Matrimonial 
Causes  Act,  1867  (20  &  21  Vict.  e.  86).  M.  31. 33,  59. 
— A  petition  by  a  husband  claiming  damages  only 
presented  under  secUon  33  of  the  Matrimonial 
Causes  Act,  1867,  is  subject  to  the  same  proviaioiis 
as  other  petitions  presented  under  the  same  Act. — 
Cox  V.  Cox,  P.D. ;  [1906]  P.  267. 

4.  Desertion  —  Matrimonial  Cause*  Act,  1857 — * 
Summary  Jurisdiction  {Married  Women)  Ad,  1895. — 
The  wife  prayed  for  a  dissolution  of  marriage  on 
the  ground  of  adultery  and  desertion.  Prior  to  the 
commeooement  of  the  two  years  neceassry  to  oom- 
plete  the  defence  of  desertion  within  the  meaning 
of  the  Matrimonial  Causes  Act,  1 867,  the  wife  had 
obtained  an  order  under  the  Summary  Jurisdiction 
Act,  1896,  directing  that  she  should  be  no  longw 
bound  to  cohabit  with  the  respondent,  (m  the 
ground  that  the  respondent  had  been  guilty  of 
wilful  neglect  to  provide  reasonable  maintenance. 

The  Court  held  that,  if  the  two  years  had  not 
been  completed  prior  to  the  making  of  the  order  of 
the  court  of  summary  jurisdiction,  it  would  have 
had  the  effect  of  prsventiog  the  desertion  from 
continuing  after  it.  It  dismUsed  the  petition  for 
divorce,  on  the  ground  that  the  wife  had  not 
proved  a  case  of  desertion,  but  adultery  alone. 

Smith  V.  Smith,  [1906]  P.  249.  not  followed.— 
DODD  V.  DoDD,  P.D.,  641;  [1903]  P.  189;  75 
L.  J.  P.  49 ;  94  L.  T.  709. 

6.  Desertion  —  Summary  Jurisdiction  {Married 
Women)  Act,  1896,  s.  5 — Matrimonial  Catue*  Act, 
1857,  s.  27.— The  court  held  that  the  provisiona  of 
the  Summary  Jurisdistion  (Married  Women)  Act, 
1895,  with  regard  to  desertion  do  not  oust  the 
jurisdiction  of  the  Divorce  Court  with  regard  to 
desertion,  and  heaoe  the  matrimonial  offence  of 
desertion  under  the  Matrimooial  Causes  Act,  1857, 
may  be  committed  nothwithstanding  the  existence 
of  a  separation  order  made  under  section  6  of  the 
Summary  Jurisdiction  Act.— Smith  v.  Smith,  P.D., 
220;  [1905]  P.  249;  74  L.J.  P.  113;  93  L.  T.  457. 

6.  Foreign  court  —  Jurisdiction  —  Beeognition  by 
English  courts — Domieil — Suppression  o/  material 
fact — Validity  of  decree  in  England. — Where  the 
parties  to  a  marriane  solemnized  in  Eogland  are 
afterwards  domiciled  in  another  country,  the  courts 
of  that  country  have  jurisdiction  to  dissolve  the 
marriage,  and  on  grounds  which  would  not  be 
sufficient  for  graniiog  a  divorce  in  Eosland. 

Survey  ▼.  Famie,  8  App.  Cas.  43,  and  Le  Meenrier 
V.  Le  Mesurier,  [1896]  A.  0.  617,  applied. 

The  resolutions  of  the  jndg^  in  Sex  v.  LdUty, 
Buss.  &  Ry.  237,  must  be  treated  as  confined  to  the 
facts  of  that  case. 

A  decree  for  dissolution  of  marriag;e,  being  a 
judgment  affecting  the  status  of  the  pwrtiet,  stands 
on  the  same  footmg  as  a  judgment  in  rem,  and 
therefore  such  a  decree  g^ranted  by  a  forei^  court 
cannot  be  impeached  in  this  country  while  that 
judgment  remains  unreversed,  by  a  person  not  a 
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mild, 


to  those  proceedings,  even  on  the  groond  ol 

In  18S0  «  marrutge  took  place  in  England 
between  two  Eoglish  people.  In  1886  the  huaband 
petitioned  for  a  divoroe  on  the  gtoand  of  the  wife's 
adultery,  snd  she  presented  a  cross-petition  charg- 
ing him  with  cruelty.  Both  p«tititiona  were 
dismissed,  the  respectiTe  charges  being  both  proved. 
In  1889  the  husband  went  to  New  York,  where  he 
lived  in  adultery.  The  wife  remained  in  England, 
and  lived  in  adultery  there  until  1890,  when  she 
went  to  New  York  and  obtained  a  decree  from  the 
court  there  for  the  dissolution  of  her  marriage. 
The  hncband,  who  had  then  acquired  a  domidl  in 
the  State  of  New  York,  was  served  with  process, 
but  did  not  appear.  The  divorce  proceedings  in 
England  were  not  disclosed  to  the  American  court, 
but  there  was  no  oollosioa  between  the  husband 
and  wife. 

Held,  that  the  wife  must  be  taken  to  have 
adopted  the  husband's  domioil  in  the  State  of  New 
York  for  the  purpose  of  the  divoroe  proceedings  ; 
that  the  court  of  New  York  had  jurisdiction  to 
dissolve  the  marriage ;  that  the  non-disdosare  of 
the  wife's  adultery  did  not  affect  the  jurisdiction ; 
and  therefore  the  decree  of  the  New  York  court 
would  be  recognized  and  held  valid  in  this  country. 

Decision  of  Sir  Gbrell  Barnes,  P.,  a£Srmed.— 
Batekv.  Batbb,  C.A.;  [1906]  P.  209  ;  75  L.  J,  P. 
60 ;  94  L.  T.  835. 

7.  Foreign  divorce  —  Foreign  domicil  —  Domidl 
of  hutbani— Decree  of  foreign  court — Divorce  decrte 
recognized  hy  State  where  hutband  domiciled — Rewgni- 
tion  by  Englith  enurt— Legitimacy  Declaration  Act, 
1868  (21  <fe  22  Vict.  e.  93),  «.  1.— The  English 
courts  will  recognize  the  validity  of  a  decree  of 
divorce  pronounced  in  a  State  where  the  husband 
is  not  domiciled,  if  such  decree  is  accepted  as  valid 
in  the  State  where  he  is  actually  domiciled  at 
the  time  of  tbe  pronouncement. —  Abmitaob  v. 
ATTOBiTEY-aBirEBAL,  P.D. ;  [1906]  P.  135;  75 
L,  J.  P.  42 ;  94  L.  T.  614. 

8.  Huehand^a  petition — Claim  for  damages — Asieit- 
m»nt — Duty  of  jury. — Where  a  husband  petitions 
for  a  divorce  on  the  ground  of  the  adultery  of  his 
wife  with  co-respondent,  and  a  claim  for  damages 
is  made  asainst  ute  latter,  the  jury  are  not  bound 
to  assess  the  damages  at  any  sum,  however  small, 
if  they  are  of  opinion  that  the  conduct  of  the 
parties  disentitles  the  petitioner  to  any  compensa- 
tion, even  though  adultery  is  proved. — QiBSON  v, 
GiBSOif.P.D.;  94  L.  T.  619. 

9.  Nullity  of  marriage  —Petition  of  hutband — Non^ 
eo$ummation — Abtenee  of  cohabitation — Order  for 
inmetion — Sefutal  of  respondent  to  comply  toith  order 
— Pteiumplion — Evidence  of  incapacity — Incapacity 
found  cu  a  fact. — Where  there  has  been  no  cohabita- 
tion by  the  parties  to  a  contract  of  marriage,  and 
evidence  has  been  adduced  of  a  posi'ive  statement 
made  by  the  respondent  in  a  suit  of  nullity  of 
marriage  that  she  is  incapable  of  consummating 
the  marriage,  these  facts,  taken  in  conjunction  with 
the  refusal  of  the  respondent  to  subimt  to  medical 
inspection  when  ordered  by  the  csurt  and  tiie 
general  circumttances  of  the  case,  are  sufficient  to 
entitle  the  court  to  find  incapacity  exisUog  as  a 
fact. 

F.  V.  P.  (falsely  called  F.),  73  L.  T.  Rep.  192, 
and  B.  (otherwise?.)  v.  B..  [1901]  P.  39,  discussed. 
— W.  V.  S.,  P.D. ;  [1905]  P.  231 ;  74  L.  J.  P. 
112;  93  L.  T.456. 

10.  Bestitution  of  conjugal  rights— Judicial  ttpara- 
iion — Withdrawal  from  cohabitation— Just  cause- 


Habitual  drinking  habit — Sabitual  Drunkards  Act, 
1879  (42  <fc  43  Viet.  c.  19),  «.  S— Licensing  Act,  1902 
(2  Ed.  7,  e.  28),  s.  5.— The  wife  instituted  a  suit  for 
restitution  of  conjugal  rights,  and  in  answer  the 
husband  pleaded  that  he  had  just  cause  for  his 
withdrawal  from  cohabitation,  alleging  that  the 
wife  was  addicted  to  habits  of  intemperance  to  such 
an  extent  that  she  was  a  drunkard  within  the  mean- 
ing of  the  Habitual  Drunkards  Act,  1879,  and  the 
Licensing  Act,  1902.  The  husband  also  prayed  for 
a  decree  of  judicial  separation  on  the  ground  of 
cruelty. 

The  court  dismissed  the  wife's  petition  and  refused 
the  husband's  cross- prayer. — Bbsb  «.  Bsbb,  P.D., 
564;  94L.  T.  704. 

11.  Settlements — Variation — Power  of  appointment 
— Power  to  appoint  in  case  of  second  marriage — 
Interests  under  first  marriage — Matrimonial  Causes 
Act,  1859  (22  <£  23  Vict,  c.  61),  «.  5.— By  a  marriage 
settlement  power  was  given  to  a  husband,  in  the 
event  of  his  surviving  his  wife,  to  appoint  the 
capital  of  the  fund  which  he  brought  into  settle- 
ment by  deed  or  by  will  as  to  two-thirds  of  the 
same  in  favour  of  a  future  wife  and  the  issue  of  a 
future  marriage.  There  was  a  child  of  the  first 
mairiage.  The  husband  obtained  a  decree  absolute 
for  the  dissolution  of  his  marriage,  and  applied  to 
have  the  settlement  varied  so  as  to  give  him  power 
to  settle  the  two-thirds  at  once  in  favour  of  his 
second  wife  and  her  issue.  The  court  held  that  it 
had  jurisdiction  to  make  such  an  order,  but  under 
the  circumstances  of  the  case  declined  to  make  such 
order  to  the  full  extent  during  the  lifetime  of  the 
divorced  wifo,  and  restricted  the  power  of  appoint- 
ment to  one-third  of  the  capital  of  the  trust  fund. 

In  exercising  its  jurisdiction  to  vary  settlements 
under  section  5  of  the  Matrimonial  Causes  Act, 
1859  (22  &  23  Yict.  c.  61),  tbe  court  will  endeavour, 
where  the  application  to  vary  is  made  by  the 
inoocent  party,  to  place  the  parties  in  tbe  position 
they  would  have  occupied  if  tbe  marriage  had  not 
been  put  an  end  to  by  the  fault  of  one  of  them. 
But  in  all  cases  the  claims  of  any  existing  issue  of 
the  first  marriage  who  possess  any  rights  under  the 
settlement  must  be  carefully  contiderra. — Hodoboh 

BOBERTS    V.    HODOSON  ROBEBTS,    P.D.  ;   [1906]  P. 

142  ;  75  L.  J.  P.  48 ;  91 L.  T.  621. 

12.  Variation  of  settlement  —  Wifes  adultery  — 
Husband's  adtdttry — Discretion  of  court— Conduct  of 
parties — Interests  of  public  morality — Retrospective 
order — Wife's  protedM  life  interest— Jurisdiction — 
Matrimonial  Causes  Act,  1857  (20  &  21  Viet,  c  85), 
«.  45— Matrimonial  Causes  Act,  1859  (22  dk  23  Vict. 
e.  61),  4.  6— Matrimonial  Causes  Act,  1878  (41  <{:  42 
Vict.  c.  19),  «.  3. — In  exercising  the  dboretionary 
jurisdiction  of  varying  settlements,  after  a  dissolu- 
tion of  marriage,  conferred  upon  the  court  by  the 
Matrimonial  Causes  Acts,  regard  is  to  be  had  both 
to  the  conduct  of  the  parties  and  to  the  interests 
of  society  and  public  morality.  Consequently, 
where  the  successful  petitioner  for  dissolution  of 
marriage  has  been  guuty  of  flagrant  misconduct, 
the  court  will  take  such  misconduct  into  oonsidera- 

,  tion  on  a  subsequent  application  to  vary  the 
marriage  settlements,  and  may  decline  to  exercise 
its  discretion  by  reason  thereof.  The  If atrimonial 
Causes  Acts  do  not  give  the  court  power  to  award 
anything  in  the  nature  of  damages  as  between 
hnsbsnd  and  wife,  or  to  inflict  any  fine  or  penalty 
upon  the  party  guilty  of  a  matrimonial  offence. 
The  principle  upon  which  tbe  discretion  of  the 
court  will  De  exercised  is  that  the  loss  which  a 
husband — if  himself  innocent — has  sustained  by 
reason  of  the  misconduct  of  the  guilty  wife,  may  be 
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repured  by  giving  Mm  mean  a  to  tha  scale  of  wbicb 
he  may  liave  learnt  tc  accommodate  big  mode  of 
life.  Though  the  detirc  to  prevent  a  co-retpODdent 
profiting  by  his  own  ioitjuity  may  justify  turning 
the  acale  against  a  gailty  wife,  tbia  coosideration 
is  not  to  he  carried  to  the  extent  of  depiivine  her 
of  everything  beyond  the  hare  necessities  of  life  in 
the  condition  in  whicb  she  has  been  brought  up. 

Mareh  v.  March,  l.j  W.  R.  "39,  L.  B.  1  P.  &  M. 
440,  ooDsidered  and  applied, 

The  powers  given  to  the  court  by  section  5  of  the 
Matrimonial  Causes  Act,  18o9,  oaoBot  be  exercised 
retrospectively, 

A  wife's  protected  life  interest— l.e  ,  a  life  interest 
which  is  to  oeaae  npon  the  happening  of  certain 
events,  cannot  he  di! alt  with  hy  the  court  under  the 
Matrimonial  Causes  Acts.— Constantinidi  u.  Con- 
aTAXTnriDi,  C.l.,  121;  [1905]  P.  2o3;  74  L.  J.  P. 
122  ;  93  L,  T.  631. 

See  also  Scotland,  Law  of,  1. 

DOMICIL:— 

Change  o/  domicii — Ecideix  i, — In  order  to  estab- 
lish that  a  man  has  acquired  a  new  domicii,  other 
than  bis  domicii  of  origio,  there  must  be  evideoce 
of  a  tixed  determination  to  chan^  hia  nationality. 

In  a  case  in  which  an  Englishman,  having  a 
residence  and  large  property  in  England,  purchasad 
an  estate  in  Scotland  and  made  it  his  principal 
plaoe  of  residence  for  many  years,  up  to  his  death, 
retaining  also  hia  English  pr.^po'ty, 

Held  (affirming  the  JTidgmont  of  the  court  below), 
that  such  regidence  was  not  sufficic-nt  evidence  to 
tstablish  that  he  had  lost  bis  domidl  of  origin  in 
England,  and  acquired  a  domicii  o£  choice  in  Scot- 
land.—Hunti-t  V.  GA9KELL,  H.h.;  [1906]  A.  C, 
66 ;  75  L.  J.  P.  C.  1  ;  9-1  L.  T.  33. 

EDUCATION:— 

t.  Gomptntaiioa — Tranifer  of  ji(ni!er»  of  London 
School  Bwird  to  London  County  Council — OJicer  of 
author ity  tehvie  iiovtcri  ivtre  not  trans/trrtd — Direct 
ptcuniart/  loia — LdcsI  Oovernmfnt  Act,  1988  (SI  it  <>2 
Vict.  c.  41),  a.  UO— El! licntioii  Act,  1002  (2  Et.  7.  o, 
42),  Schedule  //.,  rr.  16,  21.— Before  the  Education 
Act  of  1902  came  into  force  in  London,  the  London 
School  Board  directed  its  precept  for  a  rate  to  be 
levied  for  public  edueatioa  expenses  to  the  Corpor- 
ation of  London.  N.  wag  at  that  ti  me  a  collector 
for  the  Comtuisii  oners  of  Sewers,  the  rating 
authority  for  that  corporation,  and  as  such  collected 
the  education  rate,  and  received  for  so  doing  a  certain 
poundage  on  the  amount  collected.  When  the 
powers  of  the  school  board  were  transferred  to  the 
London  County  Council  the  education  rate  was 
collected  with  the  poor  rate,  N.,  having  by  the 
change  loat  the  poundage  which  he  formerly  earned, 
claimed  compensation  under  rule  21  of  Schedule  11. 
of  the  Education  Act,  1902,  and  section  120  of  the 
Local  Government  Act,  1888,  from  the  London 
County  Conndl. 

Held  (by  Lord  Alveratone,  L.C.J. ,  and  Bidley, 
J.,  Darling,  J,,  dissenting),  that  compensation 
csuld  not  be  claimed,  because  N.  was  not  in  the 
employment  of  the  authority  whose  powers  had 
been  tranaf erred  to  the  London  County  Council 
under  the  change  brought  by  the  Education  Act, 
1902,  nor  under  the  Loot  Government  Aot,  1888. — 
Bex  v.  LojfBoif  CornTY  Coi'kcil,  K.B.D.,  439 ; 
[1908]  1  K.  B.  ;J46 ;  75  L,  J.  K.  B.  241 ;  94  L.  T.  219. 

2.  Local  authority — Education  authority — Sulariea 
o/teaehtrt — Control  of  managen  hy  education  author  ily 
— Privity  of  tontrud  between  teacher  and  edueation 
authority— Education  Act,  1902  (2  Ed.  7,  c.  42),  «.  7. 
— A  teacher  who  has  been  engaged  by  the  managers 


of  a  scbool  maintained  but  not  provided  by  the 

lo'ol  education  authority  cannot  sue  the  local 
education  authority  to  recover  unpaid  salary,  tbere 
being  no  privitj'  of  the  contract,  although  the  local 
education  authority  may  have  always  paid  the 
Hilsry  direct  to  the  teacher  up  to  the  period  in 
dispute.- C BOOKER  v.  Plymouth  CoRPOR-ixioir, 
K.B,D.,  391  :  [1906],  I  K.  B.  494;  75  L.  J,  K.  B. 
375  ;  94  L.  T.  734. 

3.  Non-providci  school — Denominational  religiout 
inttrudion — Cott  of—Liabih'ty  of  Ion!  edutsiional 
authority— Education  Act,  1902  (2  Edw.  7.  e.  42  ),  j.  7. 
— The  local  education  authority  are  bound  by  aeotion 
7  of  the  Education  Act,  1902,  to  pay  for  denumioa- 
tional  religious  instruction  in  non-provid«d  sohoola. 
—Bex  v.  West  Bitiiso  CoOTJiV  CointCK,,  S,B.D. ; 
94  L.  T.  (574, 


4,  Pahlie  elementary  school — Xon-provided 
— MiHrts*  —  Dismissal  —  Consent  of  local  edumtion 
authority— Education  Ad,  1902  (2  Ed.  7,  c.  42)— 
Powers  of  tub-commifttet. — The  managenof  a  *'  aon- 
provided"  elementary  day  school,  maintainel  by 
the  local  education  a\ithoTity  under  the  Eduostion 
Act,  1902,  gave  a  teacher  notice  of  dismissal  with- 
out first  obtaining  the  consent  of  the  local  education 
authority. 

Held,  that  the  notice  of  dismiual  waa  valid, 
section  7,  clause  1  [c],  of  the  Education  Act,  1903, 
only  making  the  consent  of  the  local  edueatioa 
authority  to  the  dismissal  of  a  teaohei  a  condition 
on  observance  of  which  the  managers  can  requin 
the  school  to  be  maintained  by  the  local  education 
authority,  but  not  making  its  consent  a  eonditian 
precedent  to  a  valid  diuniasal  ai  between  the 
manngera  and  the  teacher. — YoiTXa  t>.  CirrHBUT, 
Ch.D.  Buckley.  J.,  296;  f  1906]  1  Ch.  451 ;  75  L.  J. 
Ch,  217;  04'L.  T.  191. 

Bee  also  Sobool,  1 ;  Rating,  13. 

ELECTION  LAW:— 

1.  Ilrgfstration  —  Occumtion  franthite — LoJgtt — 
Buielling-houss — Part  of  a  house — Landlord  rttidimg 
in  Ao«#s — Oimtrol — Representation  of  th«  Pei>p!t  Act, 
1867  (30  it  31  Vid.  c.  102),  ss.  3,  4— PrtWiumro^irf 
and  Municipal  Registration  Ad,  1871  (41  li  42  fVrf, 
c.  26),  s.  5. — Where  rooms  in  a  house  are  let  oat 
to  tenants  so  as  to  constitute  separate  dwelling- 
houses,  the  mere  fact  that  the  landlotd  residea  in 
the  house  do?B  not  of  itself  make  the  tesanta 
lodgers.  It  is  a  qaestiott  of  fact  in  each  case 
depending  upon  whether  the  landlord  has  an;  right 
of  control  over  the  rooms  let  to  the  tenants.  If 
the  landlord  has  no  control  over  the  part  of  the 
house  which  is  let  to  a  tenant  it  is  immaterial  that 
he  retains  control  over  the  passages  and  Staircaaee 
and  other  parts  which  are  tised  in  common  by  the 
tenants.  Nor  is  the  fact  that  the  landlord  p*yi 
tho  ratoa  and  taxes  and  executes  the  repairs  to  the 
house  inconsistent  with  an  independent  occupation, 
of  the  part  let,  by  the  tenant  as  an  occupier  and 
not  as  a  lodger.— KBirt  v.  FlTTAtL,  O.A„  *il4; 
[1906]  1  K.  B.  00 ;  75  L,  J.  K.  B.  310 ;  94  L  T.  76 

2.  Utffislration — Parliamentary  franchitt — Coitaiy 
vote— Ownership  claim — Qualifying  prvprrty  tilwite 
in  borouijh- Servant  of  otvntr  entered  im  Divin'oH  IL 
of  occupier»'  list  for  samtj>roj)ertf/—R«prf*eHtaii»n  ^ 
the  People  Ad,  1832  (2  Will.  4,  c.  4a),  i.  24— S' pre- 
lentation  of  (he  People  Ad,  1-8S4  (4S  Viet.  t.  3),  •.  3. 
— Section  24  of  the  Representation  of  the  People 
Act,  1832,  enacts  that  no  person  shall  be  en  titled  to 
a  county  vote  in  respect  of  his  estate  as  a  five- 
holder  in  any  house  "occupied"  by  himself, 
capable,  as  regards  value,  of  conferring  on  him  the 
right  to  vote  in  respect  thereof  for  any  borough. 


WtMr  Bqxnter,  Sept.  S3, 1906.  J 

53  Election  Law. 


DIGEST. 


Electric  Lit/ht, 


54 


Seotioo  3  of  the  BepresenUtion  of  the  People  Act, 
1884,  enacts  that  "where  a  man  inhabits  any 
dweUing-honse  by  -virtue  of  any  leryioe,  and  the 
dwelling-house  is  not  inhabited  by  any  person 
under  whom  such  man  serves  in  siush  service,  he 
shall  be  deemed,  for  the  purposes  of  this  Act  and  of 
the  Bepreseiitation  of  (he  People  Acts,  to  be  an 
inhabitant  occupier  of  such  dwelling-house  as 
tenant." 

The  fact  that  a  servant  of  the  freehold  owner  of 
a  dwelling-house  situate  within  a  Parliamentary 
borough  has  been  rightly  entered  in  Division  II.  of 
the  occupiers'  list  for  the  borough  as  an  inhabitant 
occupier  of  the  dwelling-house  by  virtue  of  his 
service,  under  section  3  of  the  Act  of  1881,  does  not 
oust  the  occupancy  in  respect  of  the  dwelling- 
house  of  his  employer  the  freeholder,  and  thereby 
enable  the  employer  in  respect  of  his  ownership  of 
the  freehold  to  obtain  a  county  vote  to  which  he 
would  not  otherwise  have  been  eDtitled,  having 
regard  to  section  24  of  the  Act  of  1832.— Brooks 
V.  Bakke,  K.B.D.,  195;  [1906]  1  E.  B.  11 ;  76 
L.  J.K.  B.41;  94L.  T.97. 

3.  SegMration — Parliamentary /ranehite — MUtake 
— Incorrect  entry  of  voter' t  name  in  Hat — Omitsion  of 
eecond  Christian  name  of  voter — Objection  taken  to 
entry — Absence  of  declaration — Power  of  amendment 
— Parliamentary  and  Municipal  Jiegistration  Act, 
1878  (41  <fc  42  rict.  c.  26),  m.  24,  28  (1).— A  voter's 
name  was  entered  on  the  overseers'  list  as  Herbert 
Oreeo,  and  was  duly  objected  to.  The  only  ground 
of  objection  proved  was  that  the  light  name  of  the 
voter  was  Herbert  Ambrose  Qreen.  The  voter  had 
neither  made  a  daim,  nor  a  declaration  under 
section  24  of  the  Begistration  Act,  1878,  to  correct 
the  misnomer ;  but  upon  the  hearing  of  the  objec- 
tion a  party  agent,  on  behalf  of  the  voter,  requested 
the  barrister  to  treat  the  omission  of  the  second 
Christian  name  of  the  voter  as  a  "  mistake  "  and  to 
correct  the  entry,  imder  section  28  (1)  of  the  Begis- 
tration Act,  1878.  The  barrister  held  that  the 
omission  was  not  a  mistake  which  he  was  bound  to 
correct  after  objection  had  been  taken  to  the  entry, 
and  declined  to  amend  and  stinok  the  name  off  the 
list. 

Held,  that  the  omission  in  the  entry  on  the  list  of 
the  second  Christian  name  of  the  voter  was  a 
miatake  which  the  barrister  was  bound  to  correct, 
nnder  section  28  (1)  of  the  Begistration  Act,  1878, 
even  after  objection  had  been  taken  to  the  entry, 
'and  even  although  no  declaration  to  correct  the 
entry  had  been  made  imder  section  24  of  tiie  Act  of 
1878. 

Sautter  v.  Roderick,  Barker's  case  (1893)  Fox  & 
Smith's  Begistration  Cases,  p.  36,  approved. — Qbxen 
V.  Wankltw,  K.B.D.,  197 ;  [1906J  1  K.  B.  394 ; 
75  L.  J,  K.  B.  216 ;  93  L.  T.  770. 

4.  Begistration — Parliamentary  franchise  in  county 
—£10  occupation  qualification — Claim  of  two  joint 
occupiers — Value  of  premises  only  £20 — Third  person 
already  on  oversetrs'  list,  unobjected  to,  for  same 
premise*— Representation  of  the  People  Ad,  1867  (30  <fc 
31  Vict.  c.  102).  ».  21— Representation  of  the  People 
Act,  1884  (48  Vict,  c  3),  «.  5.— The  Bepresentatujn 
of  the  People  Act,  1867,  s.  27,  enacts :  "  In  a 
county  where  premises  are  in  the  joint  occupation 
of  several  persons  as  owners  or  tenants,  and  the 
dear  yearly  value  of  such  premises  is  such  as  would, 
if  divided  amongst  the  several  occupiers,  so  far  as 
the  value  is  concerned,  confer  on  each  of  them  a 
vote,  then  each  of  such  joint  occupiers  shall,  if 
otherwise  qualified  ...  be  entitled  to  be 
reg^tered  as  a  voter.     .    .    ." 

tktction  5  of  the  Bepresentation  of  the  People 


Act,  1884,  enacts :  "  Every  man  occupying  any 
.  .  .  tenement  in  a  county,  of  a  clear  yearly 
value  of  not  Isss  than  £10,  shiul  be  entitled  to  be 
registered  as  a  voter  ...  in  respect  of  such 
occupation,  subject  to  the  like  conditions  as  a  man 
is  at  the  passing  of  this  Act,  entitled  to  be 
registered  as  a  voter  ...  in  respect  of  the 
county  ocoupatton  franchise." 

E.  and  W.  claimed  to  have  their  names  inserted 
in  Division  I.  of  ttte  occaiders'  list  in  a  parlia- 
mentary county,  in  respect  of  a  £10  occupation 
qna]ifi<]ation,  the  nature  of  their  qualification  as 
described  in  their  claims  being  "offises  (joint)." 
The  qualifyiog  premises  consisted  of  a  house,  of 
the  clear  yearly  value  of  only  £20,  of  which  the 
claimants  were  lessees,  and  they  nsed,  for  the 
purpose  of  their  business,  three  rooms  and  a  cellar 
in  said  house,  aad  also  one  bedroom  occasionally. 
The  remainder  of  the  said  house,  consisting  of 
three  rooms,  was,  as  the  barrister  foimd,  "  occu- 
pied "  by  G.  and  his  wife,  O.'s  wife  being  employed 
and  paid  by  the  claimants  as  their  ouetaker.  O.'s 
name  had  been  entered  by  the  overseers  in  Division 
II.  of  the  occupiers'  list  in  respnot  of  the  said  house, 
and  no  objection  had  been  taken  to  that  ent^. 
There  was  no  evidence,  or  finding  of  fact,  that  Or. 
occupied  by  virtue  of  service  merdy. 

The  claims  of  K.  and  W.  were  objected  to  on  the 
grounds  that,  as  the  clear  yearly  value  of  the 
whole  house  was  only  £20,  and  inasmuch  as  O.'s 
name  was  ready  entered,  without  objectioa,  in. 
Division  II.  of  the  litt  of  oocnpalion  electors,  ia 
respect  of  the  same  premises,  the  provisions  of 
section  27  of  the  Act  of  1867  and  section  6  of  the 
Act  of  1884  rendered  the  chums  inadmissible.  The 
revising  barrister  having  allowed  the  objection  to 
the  dauns. 

The  Court,  upon  the  facts  of  the  case  as  above 
stated — and  refraining  to  expreis  any  opinion  as  ta 
what  its  decision  womd  have  been  if  G.'s  occupation 
of  the  premises  had  been  found  to  be  an  occupa- 
tion by  virtue  of  service  merdy — affirmed  the 
decision  of  the  revising  barrister. — Eibby  v. 
Babbik,  K.B.D.,  119. 

ELLECTBIC  LIGHT:- 

1.  Land  acquired  for  particular  purpose— Part  not 
required  for  that  purpose — Applieaiion  to  another 
permanent  purpose— Injunction — EUctric  LigMiug 
Act,  1882  (45  &  46  Fid.  e.  56),  «.  10— EledHe  Light- 
ing {Clauses)  Ad,  1899  (62  (b  63  Vid.  c.  19),  Schedule, 
clauses  2  and  8. — ^Where  a  local  authority  acquires 
land,  whether  compnlsorily  or  by  agreement,  for  a 
particular  piurpose,  it  cannot  use  any  part  of  the 
land  so  acqniied  for  another  permanent  purpose. 
— Attornby  -  Gknkkai,  v.  Poitttpbidd  Urbait 
CoUHOlL,  Ch.D.  Farwell,  J.,  61 ;  [19051  2  Oh.  441 ; 
74  L.  J.  Oh.  716. 

2.  Nuisance — Leakage  of  eledricity — Emlosion^ 
Damage  to  premises — Electric  Lighting  Orders  Con- 
firmation {No.  11)  Ad,  1890  (63*64  Vict.  e.  cxevii.), 
s.  70. — By  a  provisional  order  confirmed  by  statute 
the  defendants  were  constituted  the  undertakers  for 
the  supply  of  dectrioal  energy  for  lighting  pur- 
poses in  the  City  of  Manchester,  and  as  such  under- 
takers they  were  under  a  duty  to  lay  down  mains  in 
the  streets  and  to  supply  electrical  energy  to 
persons  requiring  it.  Section  70  of  the  order  pro- 
vided that ' '  notmng  in  this  order  shall  exonerate  the 
undertakers  from  any  indictment,  action,  or  other 
proceeding  for  nuisance  in  the  event  of  any  nuisance 
beinR  oaoied  by  them."  A  leakage  oocuned  in  one 
of  ue  defendants'  mains  opposite  the  plaintiffii* 
premises,  which  caused  an  explosion  and  injured 
the  premisee. 
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Fisher  t/,  5  6 


Held,  tliat  this  WM  a  nnii&iice  to  tbe  pUintilFs 

for  which  the  defendants  w<re  liable. — Midtood  «. 
MA^C11E8TER  COEPOKATION,  C.A,,  37;  [1900]  2 
K.  E.  697  ;  74  L.  J.  K.  B.  884  ;  93  L.  T,  525. 

ESTATE  DUTY.— See  Inland  Revenne,  3-5. 

ESTOPPEL.— See  BiU  of  Sale,  2  ;  Patent,  3  j  SHp,  1. 

BVIDENCE :— 

1.  Deed  of  jrani — CiirairwAion — CiVcum*(ai(cej 
under  which  tj-tcuUd — ImjfiroptT  rrjcction  of  evidence 
— Ada  fif  uetr  ic/ore  grant. — When  the  otiTiou*  in- 
tentii'ii  uud«'r  a  deed  of  grant  is  to  give  a  titles  to 
what  baa  been  taken  and  retained  before  the  actual 
grant,  acts  of  nser  before  the  grant  are  cogent 
evidence  ot  the  identity  of  what  ii  granted,  for  they 
lead  up  to  and  explain  what  was  intended  to  be 
conveyed,— Van  Diemen's  Lakd  Co.  v.  BIakine 
Board  of  Table  Cape,  F.C,  498 ;  [1906]  A.  C. 
1)2  ;  75  L.  J.  P.  C,  28 ;  !>3  L.  T.  709. 

2.  Privihgr^Statejnent  of  wilneti  before  trial  of 
action. — The  immunity  of  a  witness  from  legal  pro- 
ceedioga  in  respect  of  evidence  given  in  a  court  ot 
judtiue  extends  to  information  communicated  to  the 
solicitor  engaged  in  the  conduct  of  the  proceediuga 
as  to  tbe  evidence  which  the  witness  is  prepared  to 
give. 

Judgment  of  the  court  below  reversed. — "Watsost 
V.  M'BWAN  (or  JoifEs}  H  L  ;  [1806]  A.  0.  480;  74 
L.  J.  P.  C.  151 ;  93  L.  T.  480, 

BXECUTOH  :— 

1,  Admiiiitiraiion—Lfgal  personal  repretentatiiie — 
RIyht  of  Tftuintr— Executur  of  iilt  trutkt^  Breach  of 
(rust— Cestui  que  trust — Extrciie  of  right  of  re- 
laintr. — A  sole  trustee  of  a  fund  died  insolvent  and 
indebted  to  ben«ticiartes.  His  executrix  never  acted 
ia  the  trust. 

Held,  that  the  executrix  could  not  be  compelled 
at  the  instance  of  the  beneficiaries  to  exerciae  her 
right  of  letatner  for  their  benefit  in  reapect  of 
moneys  dne  ffi.<m  the  estate  of  the  deceased  trustee 
to  the  trust  fund. 

In  re  lUdky,  [1904]  2  Ch,  774,  9  W.  R.  Dig.  108, 
approved. 

Fox  T,  OnrrM,  28  Beav,  16,  overruled. 

Snndert  t.  Htathfidd,  23  W.  B.  331,  L.  R.  19  Bq. 
21,  distingnisfaed.- B£N£rr,  Re,  Wakd  v,  Benbtt, 
C.^,,237;  [1906]  1  Ch.  216;  75  L.  J.  Ch,  122; 
94  D.  T.  72. 

2.  Retainer- — Judgment  crediUr — Jud<fment  againtt 
tmcutor — Adminiitrution  decree, — A  dniple  contract 
creditor  obtained  judgments  bonii  tetlutorit  against 
the  executrix.  The  executrix  did  not  plead  plene 
udminiHravit  or  her  retainer,  Sobsequeatly  a 
decree  for  administration  was  made. 

Held,  that  the  judgment  was  uonclusive  proof 
that  the  executrix  had  assets  to  satisfy  it,  and  that 
in  the  administration  aiition  the  executrix  could  not 
cUim  to  retain  a  debt  due  to  herself  as  against  the 
judgment  creditor.— Mabvibt,  Eb,  Crawter  v. 
Mabvin,  Ch.D.  SwinftH  Eudtj,  J,,  74;  [1905]  2  Ch. 
490  ;  74  L.  J.  Oh.  699 ;  93  L.  T.  599. 

See  also  Attachment,  2 ;  Landlord  and  Tenant,  7  ; 
Partnersbip,  2, 

FAOTOET  ;— 

1,  En\pltiffiti^  ehild  in  meal-timet — Diimissal  /if 
information — Factory  and  Werkthop  Act,  1901  (1  Ed, 
7,  e.  22),  «.  141,— A  child  was  employed  in  a  factory 
where  the  meal-time  was  from  5,  JO  to  6  p.m.  Work 
was  stopped  for  the  day  at  5.30,  and  the  child  was 
employed  after  that  time  in  wiping  the  spin'lies  of 
a  machine  in  a  room  where  the  uuder-monager  and 
severat  overlookers  wrtre  preaent.  Notices  were 
exhibited  calling  attention  to  the  ptoviaiona  of  the 


Factory  Acts  agtunst  working  in  meal-times.  Tbe 
justices  discoiesed  an  information  s^iinst  the 
masters  for  employing  a  child  in  meal-time,  on  the 
ground  that  thsy  had  used  every  possible  means  to 
carry  out  the  provisions  of  the  Factory  and  Work- 
shop Act,  I90I. 

Held,  that  it  could  not  be  said  tbnt  the  mastan 
had  used  due  diligence  to  enforce  the  Act  witliin 
sectiou  141, 

Quaere,  whether  the  information  could  have  been 
disnuBsed  within  section  16  o(  the  Bummary  Juris- 
diction Act,  1879.— EooKRs  I'.  Bablow,  K.B.D.; 
94  L.  T.  519. 

2.  Underground  bakthoutt  —  (Jeriifieale  itf  tooal 
authority  —  Expenaet  of  itrudmral  aUtreUicM  — 
Apportionment — Landlord  and  tenant — Cove/itiat  t» 
pay  outgoings  ~ Riyht  of  action — Fnctiirtj  and  Work- 
ihi>p  Act,  1901  (l'  Ed.  T.  <•-  22),  ..  101,  luh-tectum  li. 
— Where  a  local  authority  refosea  to  certify,  under 
section  101,  sub-section  2,  of  the  Faotory  «nd 
Workshop  Act,  1901,  that  an  undergtonnd  bttke- 
bouse  is  suitable  to  be  used  as  such,  unless  ooriaia 
structural  alterations  are  made,  by  aub-setstioa  8 
of  tbat  section  a  court  of  summary  jurisdiction  ia 
appointed  the  sole  tribunal  to  determine  whether 
the  owner  ought  to  bear  the  whole  or  any  p*rt  of 
the  expenses  of  the  alterationB,  and  for  tJiAt 
purpose  to  apportion  the  expenses  between  the 
owner  and  the  occupier ;  and  where  the  owner  has 
made  the  alterations,  he  has  no  right  of  action 
against  the  occupier  to  recover  from  htm  the 
expenses  thereof  under  a  covenant  in  a  lettse 
whereby  tJie  occupier  has  agreed  to  pay  all  "  out- 
goings," 

Horner  v.  FratiMin,  [1905]  I  K.  B.  479,  53  W.  fi. 
Di|r.  41,  followed. 

Golditein  v.  UoUingswoHh  [1904]  2  K,  B.  578.  33 
W.  E,  DiR.  59,  aud  M^rrit  v.  Seal,  [1904]  2KB. 
685,  53  W.  E.  Dig.  60,  dislinic  uished.— aTTUCKElf  p. 
Hooks,  C./l  ,  509;  [1906]'  2  K.  B.  21;  75 
L.  J.  K.  B   504  ;  91  L.  T.  733. 

See  also  School,  1. 

FISHERY  :— 

1.  Clou  time — Bt/t'lam — Alteration  of  cIqm  *«asait 
—Salmon  Fiihery  Act,  1873  (36  *  37  fVel.  c  71).  i. 
39  (1)  — Sn/rnon  .Fi'sftery  Law  Amendmettt  Ad,  1S79 
(42  .(r  43  Viri,  e.  26),  «,  2.— Section  39  (1)  of  the 
Salmon  Fishery  Aqt,  1873,  enables  the  conservators 
of  the  Severn  Fishery  Board  "  to  alter  the  com- 
menceutent  and  termination  of  the  annual  close 
season  as  to  the  whole  or  part  of  the  district  so 
that  such  close  season  when  so  altered"  should 
"  not  be  less  than  154  days  for  all  modes  of  salmon 
fishing  except  rod  and  tine  and"  should  "not 
commence  later  than  the  Ist  day  of  November  is 
each  year." 

By  bye-law  17  made  by  the  conserrators :  "The 
annual  close  time  as  to  the  whole  of  the  Serwn 
Fishery  District  for  all  modes  of  salmon  fishing 
except  with  rod  and  line  shall  oommeaoe  on  the 
16th  day  of  August  in  each  year  and  terminate  on 
the  1  et  day  of  February  following." 

By  section  2  of  the  Salmon  Kshery  Lftw 
Amendment  Act,  1879:  "  Noth withstanding  any- 
thing in  the  Salmon  Fishery  Acts,  ISSl  to  1676, 
contained,  the  annual  close  season  for  pntts  Mid 
|yutchera  shall  commence  on  the  Isi  of  BeptMobar 
xa  each  year  and  terminate  on  the  1st  Of  H»J  IB 
the  entiling  year,  both  inclnsive.  None  of  Um 
provisions  of  the  said  Acts  as  to  the  weekly  cloM 
season  shall  apply  to  putts  and  ptttchers." 

Held,  that  the  respondeat  vnts  justified  in  fishing 
with  i>utchers  on  the  22nd  of  Aogost,  1905. — 
PK08SKB  V.  CADoaiH,  K.B.D.;  84  L.  T.  777. 


WieUr  Bcpotter,  Bqrf.  22, 1906.] 
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2.  Criminal  lam — Cotutruclion  of  ttatuUt—Mali- 
eiouM  Injuriet  to  Property  Act,  1861  (24  <£  26  Viet.  c. 
97),  «.  32— Salmon  Fiihery  Act,  1873  (36  Jk  37  Viet. 
e.  71), «.  13. — By  aeotion  Z2  of  the  Ifalidoua  Injoriea 
to  Property  Aot,  1861,  as  amended  by  aeotion  13  of 
the  Salmon  Fidiery  Aot,  1873,  it  ia  an  offianoe  to 
unlawfnlly  and  malidoiialy  pat  lime  or  any  other 
noxiona  anbatanoe  into  a  aalmon  river  with  the 
intention  of  deatroying  fish,  notwithstanding  that 
the  language  of  the  aeotion  of  the  amending  Aot 
oannot  oe  read  grammatically  with  that  of  the 
principal  Aot ;  the  daty  of  the  uoart,  in  such  caaea, 
being  to  give  effect  to  the  intention  of  the  Legiala- 
tare  —Hxx.  v.  Va8BT,  C.G.B.,  218 ;  [1905]  2  K.  B. 
748 ;  76  L.  J.  K.  B.  19;  93  L.  T.  671. 

3.  Lieenee  to  fith — River  a  tributary  of  talmon  river 
— Water  of  river  diverted  into  mitt-race  and  mill-dam 
— Fishing  in  dam — Wfiether  dam  is  a"  tributary" — 
Salmon  FUhery  Act,  1863  (28  <b  29  Vict.  c.  121),  ««. 
3,  6,  36— Freshwater  Fisheries  Act,  1878  (41  i  42 
Vid,  e.  39),  ss.  6,  7.— Under  the  proviaions  of  the 
Salmon  Fishery  Acts  a  fishery  district  and  fishery 
board  were  constituted,  anl  the  limits  of  the 
district  were  duly  declared.  From  a  river  which 
was  a  tribatary  of  the  Biver  Ouse,  which  contained 
ealmon,  water  was  diverted  into  a  mill-race,  and 
between  the  river  and  the  mill-race  there  was 
formed  a  three-cornered  dam  fur  the  purpose  of 
increasing  the  water  power  of  a  mill.  The  water 
from  the  river  entered  the  mill-race  under  a  bridge, 
and  the  dam  was  fed  from  the  race  through  an 
opening  in  the  bank  about  a  yard  wide,  in  front  of 
which  there  was  a  grating  of  iron  bars  about  an 
inch  apart,  but  there  was  no  dough  to  hold  the 
water  In  the  dam,  and  the  water  flowed  to  and  tto 
between  the  race  and  the  dam  without  hindrance, 
and  when  the  water  in  the  race  was  lower  than  t^e 
water  in  the  dam  the  latter  returned  into  the  race. 
All  the  water  whivh  waa  diverted  from  the  river 
into  the  miU-raoe  and  dam  dtber  passed  over  the 
mill  wheel  and  thence  into  the  tiver,  or  continued 
in  an  extension  of  the  raoe  and  passed  into  the 
river  about  half  a  mile  further  down.  The  mill- 
dam  c(Hitained  trout,  and  the  dam,  race,  and  river 
were  within  the  geographical  limita  of  the  fishery 
district. 

Hdd,  that  the  mill-dam  wai  a  "tributary"  of 
the  river,  and  that  a  person  fishing  for  trout  tjberein 
required  the  lio-noe  of  the  fishery  t>oard. — MosKS  v. 
laoo,  K.B.D. ;  [1906]  1  K.  B.  616 ;  75  L.  J.  K  B. 
331 ;  94  L.  T.  648. 

4.  Pollution — Oyster  beds  on  foreshore — Occupation 
— Discharge  of  sewage  into  the  sea — Damage  to  oyster 
teds  through  acts  of  sanitary  authority — Right  of 
occupier  to  sue  sanitary  authority  for  damages. — ^In 
an  action  to  recover  damages  from  an  nrban 
district  oonndl  for  discharfiing  sewage  into  the  sea 
so  as  to  pollute  the  plaiutiff  s  oyster  storage  beds, 
it  appeared  that  the  foreshore  on  which  the  beds 
were  situate  was  part  of  the  waste  of  the  manor, 
and  that  the  plaintiff  and  his  predecessors  had 
occupied  and  used  the  beds  for  fattening  oysters 
for  a  period  extending  as  far  back  aa  living  memory 
went;  that  when  the  plaintiff  first  acquired  the 
beds,  a  sewer  which  had  been  made  by  a  rural 
sanitary  authority,  the  predeoeaaora  of  the  defend- 
ants, discharged  an  inoonaiderable  quantity  of 
aewage  into  the  aea  close  to  the  beds ;  that  snbae- 
quently  the  defendants  made  new  sewvrs  and 
connected  them  with  the  old  sewer,  and  thus  greatly 
inoreaaed  the  quantity  of  fewage  discharged  from 
that  aewer ;  and  that  the  plaintiffs  b^  were 
thereby  contaminated  and  the  oyaters  thertiv 
rendered  nnaafe  for  human  food. 


Held,  that  the  action  was  maintainable. — Fostik 
V.  WABBUNOTOirTTBBAirOoiTicoiL,  C.^.,676;  [1906] 
1  K  B.  648;  75  L.  J.  K.  B.  614;  94  L.  T.  876. 

6.  Sea — Discharge  of  sewage — Contamination  — 
Public  HeaUh  Act.  1848  (11  <t  12  ViO.  e.  63),  «.  49— 
Public  HedUh  Act,  1876  (38  &  39  Vict,  c  66),  •.  23— 
Sea  Fisheries  Act,  1868  (31  <fc  32  Viet.  e.  46)— S«a 
Fisheries  Act,  1888  (60  <k  61  Vid.  c.  54).— A  local 
sanitary  authority  has  no  right,  either  by  common 
law  or  under  the  Public  Heuth  Acts,  to  discharge 
sewage  into  the  sea  so  as  to  cause  a  nuisance. 

An  injunction  to  restrain  a  discharge  of  sewage 
by  a  local  sanitary  authority  may  be  gpranted  if 
the  prescriptive  rights  of  householders  are  not 
interfered  with. 

Harrington  ▼.  Derby  Corporation,  [1905]  1  Ch. 
206,  63  W.  K.  Dig.  138,  explained.— Hobabt  v. 
SouTHmn),  K.B.D.,  464;  75  L.  J.  K.  B.  305; 
94  L.  T.  337. 

QASNISHEE— 

1.  Attixchmmt  of  debts — Qamishee  order — Dis- 
charge of  garnishee — Foreign  debtor — Foreign  gar- 
nishee— Possibility  of  garnishee  being  sued  by  debtor 
in  foreign  court — Disregard  by  foreign  court  of 
garnishee  order — Qamishee  not  disdtarged  by  payment 
— Ord.  45.  r.  1. — In  an  action  against  a  foreigner 
residing  in  Ghermany  the  plaintiff  reoovered  judg- 
ment and  obtained  a  garnishee  order  ag^ainat 
Gbrman  bankers  who  were  indebted  to  the  judgment 
debtor. 

Held,  that,  aa  the  judgment  debtor  might  sue 
the  brokers  in  (Germany  for  the  debt  due  from 
them  to  him  and  aa  the  German  court  would  not 
recognize  payment  under  an  Eaglish  framiahee 
order  aa  a  defence  to  the  action  on  the  debt,  the 
garnishee  order  ought  not  to  have  been  made. — 
Mabtih  i>.  Nadbl,  C.A.,  525  ;  [1906]  2  K.  B.  26  ; 
75  L.  J.  K.  B.  620. 

2.  AttachmefU  of  debts — Garnishee  order — Execu- 
tion—  Rights  of  garnishor  —  Qamishee  company  — 
Debenture-hdder  —  Priorities  —  Rales  of  Supreme 
Court,  1883,  ord.  46  ;  Part  I.,  App.  K.,  Form  39.— 
On  an  interpleader  issue  to  tiy  the  right  to  the 
goods  seised  as  between  the  g^amishor  and  a 
aebenture-holder. 

Held,  that  a  garnishee  order  did  not  give  the 
garnishor  any  legal  or  equitable  right  in  the 
property  of  a  company  in  priority  to  a  debenture- 
holder,  who  had  given  valuable  consideration  for 
the  debenture,  where  the  inference  to  be  drawn 
from  the  facts  was  that  the  claimant  had  obtained 
the  debenture  simply  to  secure  the  amount  of  his 
loan  without  any  intention  to  benefit  the  garnishees 
or  to  collude  witb  tbem  in  any  way,  and  therefore 
that  the  debenture-holder  was  entitled  to  succeed 
in  the  issue. — Gkissb  v.  Taylob,  K.B.D,  215; 
[1906]  2  K.  B.  658  ;  74  L.  J.  K.  B.  912;  93  L.  T. 
534. 

See  also  Company,  15 

GAS  COMPANY  :- 

1.  Maximum  rate  of  dividend  fixed  by  statute- 
Income  tax  paid  by  company  before  calculating 
dividend — Payment  of  maximum  dividend  free  of 
income  fa«.-^The  spedal  Act  of  a  gas  com^jany 

Srovided  that  the  profits  of  the  company  to  be 
ivided  among  the  uisMholders  should  not  exceed 
10  per  cent,  on  the  ahue  capital. 

^e  company  paid  income  tax  on  its  profits 
before  caloiuatbig  the  dividend. 

Hdd  (afBrming  the  judgment  of  the  oonrtbdow), 
that  in  oaloulating  the  maximum  rate  of  divldeiiii) 
moome  tax  thereon  most  be  induded,  and  that  the 
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eompaay  wm  not  entitled  to  pay  dmdenda  at  the 
maztmom  rate  free  of  iooome  tax. 

Inoome  tax  on  profits  is  not  an  expenditure 
neoeeaary  to  earn  sock  profits. — Abhtoit  Gas  Co. 
V.  Attoknbt-Genxbai.,  H.L.  ;  [1906]  A.  C.  10  ;  76 
L.  J.  Ch.  1 ;  93  L.  T.  676. 

2.  Opening  road — ReituMement  by  local  autliority 
— Ifijury  owing  to  negligent  filling  in — Oatumrkt 
Clautee  Act,  1847  (10  Via.  e.  15).  «.  \0—Metropoli$ 
Management  Act,  1855  (18  &  19  Vict.  e.  120),  «.  114. 
— Where  a  gas  company  has  under  its  statutory 
powers  opened  a  stoeet,  but  the  local  authority 
have  under  section  114  of  the  Metropolis  Manage- 
ment Act,  1855,  reinstated  such  street,  the  gas 
company  are  not  liable  for  damage  caused  owing  to 
SQCh  reinstatement  having  been  done  negligently. 
— CbKSBY  v.  SoITTH  METEOrOLITAN  Ga8  Co., 
K.B.D. ;  94  L.  T.  790. 

See  also  Metropolis,  5. 

GIFT:— 

Delivery — Organ. — C.  having  lent  an  organ  to  a 
ohorch,  whichchurch  wasvcstedin  tmsteee  upon  trust 
for  puUio  worship  under  the  direction  of  the  vicar  of 
the  parish,  told  the  plaintiff  that  he  would  give 
him  the  organ,  and  lumded  him  a  letter  written  by 
the  then  vioar  of  the  parish  showing  the  organ  was 
only  lent  and  the  receipts  for  the  organ.  Later, 
when  in  the  church,  he  put  his  hand  on  the  organ 
and  said  to  H..  "  I  have  given  "  or  '*  I  give  "  this 
to  the  plaintiS  The  organ  remained  in  the 
church. 

The  plaintiff  claimed  the  organ,  and  the  vicar 
disputed  the  plaintiff's  claim. 

Ill  an  action  to  recover  the  organ,  damages  for  iti 
detention,  and  a  declaration  of  title  a(^tinat  the 
vicar  and  churchwardens, 

Held,  that  there  was  a  completed  gift  by  C.  to 
theplaintiff ;  and 

Held,  further,  that  the  vicar  was  properly  joined 
as  a  defendant  in  the  claim  for  i^  declaration  of 
title.— Eawlinson  v.  Most,  K.B.D. ;  93  L.  T. 
656. 

HABBOUR:— 

1.  Defective  berth — Damage  by  grounding— Duty  of 
harbour  authority — Condition  of  harbour  and  berth — 
66  Oeo.  3,  c.  81,  «.  27 — Duty  of  wharfinger  to  discover 
danger — Duty  to  toarn  vetteU, — ^The  harbour  at  S. 
was  vested  in  trustees  who  own  and  have  the  control 
and  management  of  the  harbour  and  berths  therein, 
one  of  which  is  along^de  a  wharf  known  as  the  E. 
wharf.  The  trustees  invite  vessels  to  use  the 
harbour  and  levy  tolls  on  vessels  doing  so.  The  K. 
vHiarf  is  owned,  controlled,  and  managed  by  the 
London,  Brighton,  and  South  Coast  BaUway  Ca, 
who  collect  dues  on  all  goods  loaded  or  discharged 
at  the  wharf.  Yessals  loadine  or  discharging  at  the 
wharf  have  to  take  the  ground  at  low  water  at  the 
berth  alongside  the  wharf. 

The  Trinity  House  {nlots  licensed  to  pilot  vewels 
into  and  out  of  the  harbour  at  S.  from  time  to  time 
take  soundings  in  the  harbour  for  the  purpose  of 
being  able  to  perform  their  duty  to  the  ships  who 
employ  them,  and  in  pursuance  of  the  diraotions 
mven  them  by  the  pilotage  authority.  The  B.,  a 
French  steamship,  was  employed  to  bring  a  con- 
signment of  flour  to  B.  &  A ,  merchants  at  S., 
who  owned  a  warehouse  on  the  E.  wharf  built  on 
land  leased  from  the  railway  company.  The  flour 
which  was  carried  imder  bills  of  lading  was  to  be 
stored  in  the  warehouse,  and  the  railway  company 
received  from  B.  &  A.,  the  consignees  of  the  floor, 
fees  and  dues  for  permission  to  receive  the  flour  at 
the  wharf.    The  ship's  brokers,  who  held  both  the 


ship's  and  oonsignees'  bill  of  lading,  expecting  th» 
arrival  of  The  B.,  sent  a  postcard  to  the  pil^  at 
S.  directing  them  to  berth  The  B.  on  her  arrival  at 
the  E.  wharf,  and  this  was  done.  At  low  water 
The  B.  took  the  ground  and  was  injured  by  ground- 
ing on  a  heap  of  mbtnsh  lying  in  the  harbour 
alongside  the  whwf.  Neither  the  trustees  nor  the 
railway  company  as  wharfingers  had  ever  sounded 
the  bwth,  each  thinking  it  was  the  duty  of  th» 
other  to  do  so,  and  also  because  both  relied  on  th» 
Boundtaigs  made  by  the  pilots,  whom  they  thou^riit 
would  toll  them  if  anything  was  wrong.  Th» 
owners  of  The  B.  sued  the  trustees  and  th* 
wharfingers,  the  railway  company,  for  the  damage* 
sustained  by  them  by  reason  of  the  defective  oon- 
ditioB  of  the  berth,  and  obtained  judgmeot  against 
both  defendants.  Both  defandants  appealed  to  th» 
Court  of  Appeal. 

Held  (confirming  the  judgment  of  Bargravtt 
Deane,  J),  that  the  trustees  were  liable  for  tb» 
damage  caused  by  the  defective  berth,  as  they  had 
been  guilty  of  a  breach  of  their  statutory  dn^  to 
remove  obstructions  for  the  purpose  of  preserving 
the  navigation  and  use  of  the  harbour,  and  that  th» 
railway  company,  as  wharfingers,  were  liable,  for 
there  was  at  least  a  duty  on  them  to  take  reason- 
able cire  to  find  out  whether  the  berth  was  safe, 
and  that,  in  the  event  of  the  state  of  the  berth 
being  unknown  to  them,  there  was  a  duty  on  them 
to  warn  The  B.  t^at  they  did  not  know  what  con- 
dition the  berth  was  in.—"  Bkakn,"  Thx,  C.A.  ; 
[1906]  P.  48 ;  75  L.  J.  P.  9 ;  94  L.  T.  265. 

2.  "Port" — Ship*  loading  and  unloading— Statu- 
tory toU$  and  due*— Private  dock*  and  quay*  con- 
*tructed  by  and  belonging  to  landowner — Claim  for 
exemption— "  Limit*  of  the  port"—Enlargementr-~ 
Fiteod  port — Contemporanea  expositio— Camofroit 
Harbour  Act,  1793  (33  Geo.  3,  e.  cxxiii.'\— Carnarvon 
Harbour  Act,  1809  (49  Qeo.  3,  c  xxiv.)—Evideneo— 
Admi**ibility.—yeKr  the  village  of  Port  Dinorwio, 
which  is  situate  about  four  miles  north  of  Oamarron, 
the  plaintiff  constructed  docks  and  quays  of  his  own, 
at  which  he  was  in  the  habit  of  loading  vcssals 
owned  or  chartered  by  him  with  slates  nom  the 
Dinorwic  quarries,  which  formed  part  of  his  estate, 
for  the  purpose  of  their  being  conveyed  by  sea  to 

Surchasers.  T^ese  vessels  usuilly  passed  out  of  the 
lenai  Straits  by  the  north  end  thereof.  The  vessels 
on  their  return  brought  back  to  Fort  Dinorwio  other 
goods  for  tiie  plaintiff's  use,  and  these  goods  were 
unloaded  at  his  docks  and  quays. 

The  trustees  of  Carnarvon  Harbour  Trust  con- 
tended that  Port  Dinorwio  was  within  the  limits  of 
the  pert  of  Carnarvon,  and  claimed  the  ri^t  to 
levy  tolls  on  the  plaintiff  s  vessels  under  the  Car- 
narvon Harbour  Acts  of  1793  and  1809. 

Held,  first,  that  the  word  "  port "  in  those  AoU 
meant  the  fiscal  port ;  and  that  the  performance  of 
duties  imposed  on  the  trustees  by  the  Acts  conferred 
boieAts  which  were  participated  in  by  the  plaintiff 
and  which  the  duties  imposed  by  the  Acts  were 
intended  to  remunerate. 

Held,  secondly,  that  that  which  the  plaintiff  had 
himself  actually  done  amounted  l^  his  own  act  to 
an  enlargement  of  the  limits  of  the  fiscal  port  of 
CainwTon,  and  extended  the  same  to  any  cCook  or 
quay  constructed  by  him  lubsequent  to  the  acta  on 
his  own  land  beyond  the  line  of  high-water  mark. 

Admissibility  of  ancient  survey*  as  evidence  dis- 
cussed.   

Decision  of  Eekewich,  J.,  affirmed. — AmBXtOB- 
SiOTH  V.  OwJEf.  C.A. ;  [1906]  1  Ch.  179  ;  75  L.  J. 
Ch.  181 ;  94  L.  T.  42. 

See  ahK>  Bating,  3. 
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HiaSWAY  :— 

1.  Divertion  of  highway  —  Periotu  aggrievtd — 
Public  inlerett — Quettion$  left  to  jury — Highway  Act, 
1835  (6  <fe  6  Wm.  4,  e.  dO),  «.  89.— Section  89  of  tbe 
Highway  Act,  1835,  proTides:  "In  case  of  sadh 
appeal  the  joatioes  at  the  next  quarter  sesdoni  ihaJl 
.  .  .  impannel  a  jury  of  twelve  disinterested  men 
oat  of  the  persons  returned  to  serve  as  jurymen  at 
Buoh  quarter  seaeioas,  and  if  after  hearing  the 
evidence  prodoced  before  them  the  a>id  jury  shall 
return  a  verdict  that  the  proposed  new  highway  is 
nearer  or  more  commodious  to  the  public  '  or '  that 
the  party  appealing  would  not  be  injured  or 
aggnevea,  then  the  said  court  of  quarter  sessions 
shiul  dismiss  such  appeal  .  .  .  but  if  the  said 
jury  shall  return  a  verdict  that  the  proposed  new 
highway  is  not  nearer  or  not  more  commodins  to 
the  public,  or  that  the  party  appealing  would  be 
injured  or  aggrieved,  then  the  said  court  of  quarter 
seaeionB  shall  allow  such  appeal,  and  shall  not  ma^e 
■ach  order  as  aforesaid." 

Held,  that  the  word  "or"  must  be  read  "and," 
with  the  result  that  if  the  jury  return  a  verdict  that 
the  party  appealing  is  aggrieved,  the  court  of 
quarter  seasioas  must  allow  the  appeal  notwith- 
standing that  the  jury  also  return  a  verdict  that  the 
new  highway  is  more  commodious. — Walker  v. 
York  Corporation,  K.B.D.,  493;  [1906]  1  K.  B. 
724  ;  76  L.  J.  K.  B.  413 ;  94  L.  T.  744. 

2.  Local  government—  Urban  lanitary  authority — 
Subsidence  of  highway  canted  by  mining  operationt— 
Meature  of  damages.  The  proprietary  tight  of  an 
urban  sanitary  authority  in  a  highway  which  is 
vested  in  them  under  section  149  of  the  Public 
Health  Act,  1875,  is  limited  to  what  is  neceaaary 
to  maintain  the  road  as  a  highway ;  aud  acoord- 
ingly,  where  the  highway  has  snbaided  owing  to 
mining  operations,  the  urban  sanitary  authority 
are  oiuy  entiled  to  recover  the  cost  of  making  it  as 
commodious  as  before  to  the  general  public,  and  not 
the    cost    of  restoring  it  to    its    original   leveL — 

WEDNRSBURT      CORFORATIOIt    V.      LODOB     HOLIS 

CoLURRT  Co.,  K.B.D.,  412  ;  [1905]  2  K.  B.  823 ; 
76  L.  J.  K.  B.  112  ;  93  L.  T.  3v7. 

3.  Locomotive— Nuisance — Breaking  water-mains — 
Excessive  weight — Repair — Standard  of  maintenance 
—Locomotives  Acts,  1861  (24  <fc  25  Vict,  c  70),  s.  13  ; 
and  1865  (28  &  29  Via.  e.  83),  «.  12.— The  pUuutifis 
ware  the  highway  authority  and  the  owners  of  the 
water  ayatem  within  their  diatrict. 

Held,  that  the  defendant,  who  oas  the  owner  of 
a  heavy  traction  .engine,  was  liable  to  make  good 
damage  to  a  water-main  laid  under  a  road  aDd 
broken  by  the  weight  of  the  engine  pasdag  over  it, 
as  there  was  no  evidence  that  the  water-maio, 
which  had  been  put  down  some  years  before,  was 
not  sufficiently  atrong  and  well  laid  to  withstand 
the  preastue  of  Uie  ordinary  traffic  of  the  district ; 
or  01  any  negligence  on  the  pirt  of  the  plaintiffs,  in 
reference  to  their  duty  to  repair  and  maintain  the 
road,  that  contributed  to  the  fracture.— Ohiobester 
OoRFORATioir  V.  FosTBB,  K.B.D.,  199;  [1906] 
1  E.  B.  167 ;  76  L.  J.  K  B.  33;  93  L.  T.  750. 

4.  Nuisance — Laying  rubbish  on  highway — "  In- 
iury,  interruption,  or  personal  danger  of  any  person 
travelling  thereon" — Convidion  for  laying  rubble  "  to 
the  itUerruj^ion  and  personal  danger"  of  person 
travelling  on  highway  —  Duplicity  —  Highway  Act, 
1835(6  A  6  Will.  4,  c.  60),  s.  72.— By  section  72  of 
the  iughway  Act,  1835,  if  any  parson  diall  lay  any 
timber,  rubbish,  or  other  matter  or  thing  whktao- 
eyer  upon  the  highway,  "to  the  injury  of  auch 
highway,  or  to  the  injury,  interruption,  or  peraonal  j 


dan^r  of  any  person  travelling  thereon,  he  ahall 
be  liable  to  be  fined." 

Held,  that  thia  clatiae  oreatea.  not  four  offancea, 
but  two  offences  only — namely,  the  doing  of  any 
of  the  specified  acts  to  the  injury  of  the  highway, 
aud  the  doing  of  them  "  to  tbe  injury,  intoroption, 
or  personal  danger  of  any  person  travelling  "  on 
the  highway,  the  latter  words  creating  one  offence 
only:  and,  consequently,  a  conviction  for  laying 
rubble  on  the  highway  "  to  the  interruption  atia 
personsl  danger  "  of  any  person  travelling  on  the 
highway  is  a  conviction  for  on*  offence  only,  and 
is  not  void  for  dupUdty. 

In  such  case  it  is  sufficient  to  support  the  con- 
viction if  police  constables  who  know  that  the 
obstiuction  is  there  see  the  obstruction  while 
passing  ^ong  the  highway,  although  there  is  no 
evidence  that  any  other  person  is  thereby  inter- 
rupted or  endangered. — Suith  v.  Perrt,  K.B.D.  ; 
[1906]  I  K.  B.  262  ;  75  L.  J.  K.  B.  124 ;  94  L.  T.  140. 

5.  Rights  of  way — Declaration  of  road  to  b«  a 
public  highumy — Consent  of  "  occupier" — Construction 
—  Ckrtiorar'i— Highways  Act,  1862  (25  <ft  26  Vict.  e. 
61),  «.  36.— Section  36  of  the  Highways  Act,  1862, 
enacts :  "  Where  the  inhabita'  ts  of  any  parish  are 
desirous  of  undertaking  the  repair  of  any  driftway, 
or  private  carriage  or  occupation  road,  within  thdr 
parish,  in  r<tum  for  the  use  thereof,  the  district 
aurveyor  may,  at  the  requeat  of  the  inhabitanta  of 
auch  parish  aasembled  in  vestry  duly  convened  for 
the  purpose,  and  with  the  consent  in  writing  of  the 
owner  and  oo3upier  of  every  part  thereof,  apply  to 
the  justices  in  petty  sessioiM  to  dtdare  aooh  drift- 
way or  road  to  be  a  public  highway  to  be  repaired 
at  the  expense  of  the  pariah    .    .    ." 

Held,  tbe  owner  and  occupier  of  the  road,  whose 
consent  in  writing  must  be  ootained  in  writing,  does 
not  include  persons  who  have  mere  rights  of  way  or 
easements  over  the  roai. — Bbx  v.  Sobers,  K.B.D., 
402;  [1906]  1  E.  B.  326;  76  L.  J.  E.  B.  144;  94 
L.  T.  194. 

6.  Roadside  wcute—Road  between  irregular  fences — 
Presumption  of  dedication— Local  Oovemment  Act, 
1894  (56  <fc  57  Vict.  c.  73),  s.  26  (l)-PwWic 
Authorities  Protection  Act,  1893  (66  &  57  Vict,  c  61), 
s.  l—R  S.  C,  1883,  ord.  26,  r.  6.— The  fact  that  a 
public  highway  runs  between  fencea  raiaes  tbe 
presumption  that  all  the  open  space  between  the 
fences  forms  portion  of  the  highway,  and  was 
intended  to  be  dedicated  to  the  public,  niuleaa  there 
is  evidence  to  rebut  that  presumption.  The  fact 
that  the  fences  are  irregular,  and  not  in  a  oon- 
tinuotu  line,  does  not  by  itself  rebut  the  presumption 
of  dedication. 

Neeld  v.  Hendon  Urban  District  Council,  81  L.  T. 
N.  R.  406, 48  W.  B.  Dig.  67,  and  CounUis  of  Belmore 
V.  Kent  County  Council,  49  W.  B.  459,  [1901]  1  Oh. 
873,  distingtiiahed. 

Reg.  V.  United  Kingdom  Electric  Telegraph  Co.,  10 
W.  R.  538,  6  L.  T.  N.  S.  378,  and  Harvey  v.  Truro 
Rural  District  Council,  52  W.  B.  262,  [1903T2  Oh. 
638,  followed.  —  Offik  v.  Eoohpord  BtTRAl. 
CouxciL.  Ch.D.  Warrington,  J.,  244 ;  [1906]  1  Oh. 
342 ;  75  L.  J.  Oh.  348;  94  L.  T.  669. 

See  also  Oorporation,  1 ;  Local  Oovemment,  9, 10. 

HOSPITAL:— 

Public  health — Infectious  hospital — Discharge  nf 
patient  while  still  infectious  —  Liability  of  loe(U 
authority— Public  Health  Act,  1876  (38  it  39  Vict.  e. 
55),  M.  124,  131,  132.— The  defendants,  a  local 
authority,  acting  under  the  providons  of  the  PuUio 
Health  Act,  1875,  provided  for  the  nae  of  the 
inhabitaDts  of  their  diitriot   a  hoapital  for  tiie 
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reception  of  persons  stafFermg  from  infections 
diseases.  A  visiting  physician,  who  was  a  com- 
petent medical  practitioner,  was  appointed  to  the 
hospital,  and  acted  under  the  geaeral  directions 
of  the  hospital  committee  of  the  defendants,  the 
rules  providing  {inter  alia)  that  he  should  be 
responsible  for  "  the  treatmen*:  of  the  patidnts  from 
the  beginning  to  the  end  of  their  stay,  and  also  for 
their  freedom  from  infection  when  diichargrd."  A 
son  of  the  plaintiff  was  treated  in  the  hospital 
while  suffering  from  a  mild  attack  of  scarlet  fever 
and  was  ultimately  discharged  by  the  visiting 
physician  while  still  in  an  infectious  condition,  and 
tinder  circumstances  which  a  jury  found  to  amount 
to  a  want  of  reasonable  skill  and  care  on  his  part  in 
and  about  the  discharge ;  after  the  boy  had 
returned  home,  he  communicated  the  disease  to 
three  other  children  of  the  plaintiff.  The  plaintiff 
then  sued  the  defendants  to  recover  the  expense  to 
which  he  bad  been  put  in  regard  to  the  illness  of 
his  other  children  owing  to  the  premature  discharge 
of  his  son  from  the  hospital  by  the  visiting 
physician, 

Held,  thafr  the  plaintiff  was  not  entitled  to 
recover,  for  the  legal  obligation  of  the  defendants 
extended  only  to  the  provision  of  reasonably  skilled 
and  competent  medical  attendance  for  the  patients, 
which  they  had  diicharged,  and  that  there  wm  no 
absolute  undertaking  or  obligation  on  their  part 
that  no  patient  should  be  discharged  by  the  visiting 
physician  while  still  in  a  condition  which  might 
cause  infection.— KvANS  v.  Lfveepool  Coepoba.- 
TIOK,  K.B.D. ;  [1906]  1  K.  B.  160. 

HOUSE  OF  LORDS  :— 

Practice — Peer't  right  to  6e  heard  at  the  bar — 
Barrieler. — ^A  barrister  who  is  also  a  peer  may  argue 
as  ootmsel  on  an  appeal  at  the  bar  of  the  House  of 
Lords,  but  may  not  appear  to  argue  before  Com- 
mittees of  the  House  or  before  the  House  when 
sitting  imder  the  presidency  of  the  Lord  High 
Steward  on  a  orimmal  case. — ^Lobd  EnmosB,  Be, 
S.L. ;  [1906]  A.  0.  468. 

HUSBAND  AND  WIFE  :— 

1.  Joint  cueoutU — Overdraft — Security  given  hy 
wife. — On  the  4th  of  December,  1902,  a  marriage 
took  place.  The  husband  at  tiiat  time  had  an 
accoimt  at  a  bank  in  S.  This  account  wm  on  the 
17th  of  Decsmber,  1902,  transferred  to  the  joiot 
names  of  himself  and  his  wife,  and  drawn  on  by 
both  husband  and  wife.  On  the  18th  of  May, 
1903,  when  the  hnsbind  was  absent,  the  «iife 
deposited  with  the  bank  the  deeds  of  a  house 
belonging  to  her,  and  charged  them  for  the  debt 
then  or  thereafter  to  become  due  to  the  bank  from 
her  either  solely  or  jointly  with  any  other  person, 
and  agreed  to  execute  a  legal  mortgage  oontaining 
a  covenant  for  payment  and  a  power  of  sale  and 
other  proper  clauses.  The  wife  died  on  the  27th  of 
August,  1904,  leaving  fumitare  worth  £300  to  the 
husband  absolutely,  and  the  house  she  had  mort- 
gaged to  the  bank,  worth  about  £1,400,  to  her 

'  husband  for  life,  with  remainder  to  her  next-of- 
kin.  The  overdraft  on  the  18th  of  May,  1903.  was 
£107,  and  at  the  date  of  her  death  it  was  £414. 
The  wife  had  paid  in  about  £100  into  the  account. 
Held,  that  the  true  inference  was  that  the 
husband  and  wife  agreed  to  provide  jointly  for 
current  household  expenses,  and  that  each  of  them 
ought  to  pay  one  moiety  of  the  overdraft. — Shaw, 
Bb,  Shaw  v,  Jones,  Ch.D.  S win/en  Eady,  J, ;  94 
L.  T.  93. 

2.  Married  woman — Parchaee  of  good* — Liability 
~" Contract  otherwite  than  at  agent" — Married 
Women's  Property  Act,  1898  (66  <fc  57  Vict.  e.  63),  t. 


1. — In  order  that  a  contract  entered  into  by  a 
married  woman  may  bind  her  separata  property 
under  the  Married  Women's  Propwty  Act,  1893,  it 
must  affirmativdy  be  shown  that  she  entered  into 
the  contract  otherwise  than  as  agent. 

In  1903  a  marriied  woman,  while  living  with  bar 
husband,  bought  from  a  tradesman  certam  artidea 
of  dress  suitable  to  her  position  and  with  the 
consent  of  her  husband.  She  had  made  previous 
purchases  and  paid  for  them  with  her  own  cheques, 
and  on  the  occasion  in  question  was  debited  with 
the  amount  charged  as  "  Mrs.  H.,"  but  was  with- 
out any  separate  property  of  her  own. 

Held  (Lords  Bobertson  and  Atkinson  dissenting), 
that  there  was  no  evidence  that  she  contxacud 
"  otherwise  than  as  agent "  within  the  meaningt  of 
section  1  of  the  Married  Women's  Property  Act, 
1893,  and  therefore  that  she  was  not  liaUe. 

Decision  of  the  Court  of  Appeal  afiSrmed.— 
PAQmN  V.  Beattclebk,  H,L.,  621;  [1906]  A.  C. 
148;  75  L.  J.  K.  B.  396 ;  94  L  T.  360. 

3.  Summary  juritdietion  —  Appeal  —  BepanUon 
order — Application  for  ditcharge  of  order — Fruh 
evidence — Time  for  appeal — Summary  Juritdietion 
Act,  1848  (11  <fc  12  Vict.  e.  43),  t.  U— Summary 
Jurisdiction  {Married  Women)  Act.  1896  (68  <t  60 
Vict.  c.  39),  t»,  7,  8. — An  application  nnder  section 
7  of  the  Summary  Jurisdiction  (Married  Women) 
Act,  1895,  to  alter,  vary,  or  discharge  an  order 
made  nnder  that  Act,  is  on  the  same  footing,  as  far 
as  fresh  evidence  is  concerned,  as  an  appUcaticni 
for  a  new  trial.  When,  therefore,  there  is  fresh 
evidence— that  is,  evidence  which  could  not  reason- 
ably have  been  made  available  at  the  date  of  iha 
order,  or  relating  to  something  which  has  happened 
since  the  date  of  the  order,  either  party  is  entitled 
to  take  out  a  fresh  summons  under  the  section,  aad 
have  the  case  determined.  There  is  no  time  limit 
fixed,  and  section  11  of  the  Summary  Jurisdiction 
Act,  1848,  prescribing  six  months  as  the  time 
within  wbich  an  apphcation  must  be  made,  does 
not  apply.  —  WmoHTMAK  v.  Wkiohtkak,  P.D.  ; 
94  L.  T.  620. 

INCOME    TAX. —  See    Inland    Revenue,    8-16; 
Trastee,  3. 

INJUNCTION:— 

1.  Equitable  execution — Summoittfor  appointment 
of  receiver — Form  of  summont— Injunction  reitrain' 
ing  judgment  debtor  from  dealing  with  property — 
R.  8.  C,  1883,  Appendix  K,  Form  61  (a).— Where  a 
judgment  creditor  applies  for  leave  to  issne  a 
summons  for  the  appointment  of  a  receivn  of  the 
rente  and  profits  of  the  jnd|;ment  debtor's  propexiy 
by  way  of  equitable  execution,  the  summons  oaght 
not,  as  a  matter  of  course,  to  contain  an  injunction, 
as  in  Form  61  (a)  of  Appendix  E  to  the  Rules  of 
the  Supreme  Court,  restraining  the  judgement 
debtor  bom  dealing  with  the  property.  Such  an 
injunction  ought  only  to  be  granted  where  then 
is  evidence  of  danger  that  the  property  may  be 
made  away  with  before  the  hearing  of  the  sum- 
mons. —  Llotd's  Bank  v.  Mxdwat  Upp«r 
Navigation  Co.,  C.A.,  41;  [1906]  2  K.  B.  3TO; 
74  L.  J.  E.  B.  851 ;  93  L.  T.  224. 

2.  Tre^^st — Father  and  ton — Parenial  obUgationt. 
— A  son,  aged  thirty-five,  strong  in  body,  and  hy 
education  capable  of  earning  his  living,  inaiated  on 
visiting  his  father's  house  and  staying  uere  contraiy 
to  his  father's  wishes.  The  father  was  willing  to 
maintain  him  elsewhere. 

In  an  action  brought  by  the  father  against  Che 
son  for  an  injunction  restraining  the  son  irom 
entering  or  remaining,  &c. 


WmUt  Bapotter,  Sept.  S8, 1906.] 

66  Inland  Revenue. 


DIGEST. 


Inland  Revenue. 


66 


Held,  thftt  a  case  for  graatiiig  an  injunction  had 
not  been  made  out ;  it  was  inadvisable  to  put  it  in 
the  power  of  a  father  to  get  his  son  committed  to 
prison  for  coming  to  visit  him. 

Observations  on  the  duties  of  parents  to  children. 
— ^Watkbhousk  v.  Watbbhouse,  Ch.D.  Buckley,  J. ; 
94  L.  T.  133. 

INLAND  EBVENUE  :— 

1 .  Carriage — Licence  —  Exemplion  —  Customi  and 
InJand  Jtevenue  Act,  1888  (SI  <k  62  Via.  c.  8),  «.  4 

S3). — A  governess  cart  that  was  used  for  collecting 
lebts  and  obtaining  orders  by  a  travelling 
upholsterer,  and  which  was  ns«d  for  the  conveyance 
of  goods  and  solely  in  connection  with  the  business, 
is  not  a  vehicle  "  constructed  or  adapted  for  use 
and  is  used  solely  for  the  oonvejrance  of  any  goods 
.  .  .  in  the  course  of  trade,"  and  so  exempt 
from  requiring  a  carriage  licence. — Whitham  v. 
MoBRis,  K.B.D. ;  93  L.  T.  813. 

2.  Carriage  tax — "  Conitrtieted  or  adapted  for  use 
and  is  tued  solely /or  the  conveyance  of  any  goods  " — 
Exemptions — Customs  and  Inland  JUvenue  Act,  1888 
(51  lb  o2  Vict.  e.  8),  s.  4,  sub-section  3.— The 
respondent  was  summoned  under  section  4  of  the 
Customs  and  Inland  Bevenue  Act,  1888,  for  keep  ng 
aoartiage  without  a  licence.  The  vehicle  in  question 
was  known  in  the  carriage  trade  as  a  goveinrss 
oart,  and  was  used  solely  by  the  respondent  for  the 
purpose  of  his  business  as  a  general  broker  and 
wardrobe  dealer,  and  never  fur  the  purposes  of 
pleasure.  The  justioes  held  that  the  vehicle  came 
within  the  exception  in  the  section  4,  sub-section 
3,  as  being  "a  vehicle  which  is  constructed  or 
adapted  for  use  and  is  solely  for  the  conveyance  of 
any  goods  or  burdens  in  the  course  of  trade  or 
husbandry  "  and  dismissed  the  summons. 

Held,  tbat  the  word  "  solely  "  in  the  exception 
gOTrraed  the  words  "constructed  or  adapted  for 
use"  as  well  as  the  words  "and  is  used";  and 
therefore  that  the  vehicle  in  question  did  not  come 
wittiin  the  exception,  and  that  the  respondent  was 
liable  to  tiie  tax. 

Th«  dtefom  in  Hanworth  v.  Williams,  67  J.  P. 
316,  19  Times  L.  B.  384,  to  the  contrary  effect, 
dissented  from. 

Danhy  v.  Hunter,  28  W.  B.  228,  5  Q.  B.  D.  20, 
doubted.— MOOBE  v.  Lbwis,  K.B.D.,  194 ;  p906] 
1  E.  B.  27 ;  75  L.  J.  E.  B.  89 ;  93  L.  T.  812. 

3.  Esiate  duty — Lunacy — Lunatic  entitled  to  both 
real  and  personal  estate^  Estate  duty  payable  for  real 
estate  out  of  personalty — Charge  for  next-of-kin — 
Surplus  rents— Finance  Act,  1894  (67  <fc  58  Vict.  c. 
30),  «.  9,  sub-seetion  1. — ^A  testatrix,  by  her  will, 
gave  all  her  real  and  personal  estate  to  D.,  her  sole 
executor,  upon  trust,  in  certain  events  which  had 
taken  place,  for  her  brother,  a  lunatic.  She  died  in 
1896.  D.,  as  committee  as  well  as  executor,  paid 
•11  the  estote  duty,  for  malty  and  personalty,  out 
of  personalty.  The  lunatio  died  in  1903  intestate. 
The  lunatic's  next-of-kin  claimed  that  they  were 
entitled  to  a  charge  on  the  real  estate  for  the  duty 
so  paid  out  of  the  personalty,  on  the  g^und  that 
during  the  lunatio's  life  the  income  of  the  realty 
being  more  than  enough  for  his  support,  the 
saTpIna  rents  had  been  accumulating  and  were  quite 
enough  to  have  satisfied  the  estate  duty. 

Hud,  on  the  assumption  that  a  charge  on  the 
real  in  favour  of  the  personal  estate  was  created  by 
sooh  payment,  which  point  the  court  refused  to 
decide,  the  accumulation  of  rents  oaght  to  have 
borne  the  cluuwe,  which  must  be  oonsiMred  to  have 
been  discharged  thereout ;  and  therefore  that  the 
claim    of  the  next-of-kin   faOed.  —  Hole,    Bx, 


DAVIK8  W.Witts,  Ch.D.  Faru>ea,J.,7i;    [1905] 
2  Oh.  384  ;  74  L.  J.  Ch.  689;  93  L.  T.  153. 

4.  Estate  duiy — Property  passing  on  death — Finance 
Act,  1894  (57  <fe  68  Vict.  c.  30),  s.  5,  sub-seetion  3 ; 
«.  21,  sub-section  5— Finance  Act,  1896  (59  <fe  60  Vict, 
e.  28),  ss.  14,  15,  sub-seclion  1. — Certain  property 
described  as  the  husband's  fortune,  and  other 
property  described  as  the  wife's  fortune,  were 
settled  upon  trust  (subject  to  certain  life  interests) 
to  sell  and  invest  and  pay  out  of  the  income  during 
the  joint  lives  of  husband  and  wife  an  annuity  of 
£400  to  Uie  wife,  and  the  residue  of  the  income 
during  the  life  of  the  wife  to  the  husband;  and 
after  the  deaUi  of  the  wife,  if  the  husband  survived, 
to  pay  the  whole  income  to  the  hutband  for  life ; 
and  after  the  death  of  the  husband  to  pay  the 
whole  income  to  the  wife  for  life,  and  aftw  the 
death  of  the  survivor  upon  certain  trusts  for 
children;  and  failing  children,  that  the  trustees 
should,  after  the  death  of  the  husband  and  wife, 
stand  possesssd  of  the  husband's  fortune  in  trust 
for  his  executors,  &c.,  and  should  stand  possessed 
of  the  wife's  fortune,  if  the  wife  should  survive 
the  husband,  for  her  executors,  &c.  There  was  no 
issue  of  the  marriage,  and  the  wife  survived  her 
husband.  The  question  was  whether  estate  duty 
was  payable  on  the  wife's  fortune. 

Held,  following  Attomey-Oeneral  v.  Penrhyn,  83 
L.  T.  103,  that  the  ca«e  was  not  within  tbe  saving 
clause  in  section  15,  sub-section  1,  of  the  Finance 
Act,  1896,  and.  foUoiring  Attomey-Otneral  t. 
Strange,  46  W.  R.  663,  [1898]  2  Q.  B.  39,  not 
within  section  21,  sub-section  5,  of  the  Finance 
Act,  1894,  but  that,  following  Attorney- Central  v. 
Wood,  45  W.  B.  663.  [1897]  2  Q.  B.  102,  the  case 
was  within  the  meaning  of  section  5,  sub-section  3, 
of  the  Finance  Act,  1894,  and  that  so  much  there- 
fore of  the  wife's  fortune  as  formed  part  of  the 
capital  which  produced  the  income  of  £400  a  year 
mutt  not  be  deemed  to  have  parsed  on  the  husband's 
death.  Estate  duty  was  therefore  payable  on  the 
wife's  fortune,  except  as  to  so  much  as  her  share  of 
the  capitalized  value  of  the  fund  which  produced 
the  income  of  £400  a  year. — ATTOBNET-GEirxBAi. 
tf.  Glossop,  K.B.D.,  376;  [1906]  1  K.  B.  284;  75 
L.  J.  K.  B.  151 ;  94  L.  T.  27. 

5.  Estate  duty — Settlement  estate  duty — Incident  of 
duties  and  interest— Qeneral  residue  insufficient — 
Annuities  payable  out  of  particular  fund—Liability 
of  legatee  of  particular  residue — Finance  Act,  1894 
(57  it  58  Vict.  c.  SO), «.  5,  sub-section  1 ;  «.  6,  sub-see- 
(lon 2;  «.  9,  sub-section  1 ;  «.  14,  sub-section  1— Finance 
Act,  1896  (59  &  60  Vict.  e.  28),  «.  19,  sub-seetion  1.— 
A  testator,  who  died  in  the  year  1895,  bequeathed 
"  all  my  moneys  invested  in  and  upon  any  stocks 
or  funds,  whether  in  or  out  of  tbe  United  King- 
dom, aod  all  my  railway  stocks,  shares,  debentures, 
and  bonds,  and  generally  all  and  every  my  securi- 
ties for  money  "  to  trustees  upon  trust  daring  the 
life  of  his  sister  to  pay  out  of  the  income  three 
annuities  of  £1,000,  £500,  and  £500  respectively, 
and  the  residue  thereof  to  his  brother  W.  during 
his  life. 

After  the  death  of  the  testator's  sister  the 
trustees  were  to  hold  the  trust  fund,  as  to  two 
sums  of  £21,000  and  £18,000,  upon  certain  trusts 
in  favour  of  two  of  the  testator's  brothers  and 
their  issue;  and  to  stand  possessed  of  the  residue 
upon  trust  for  W.  for  life,  with  remainders  over. 
T^e  testator  beqeatlied  all  the  residue  of  his 
personal  estate  of  whatever  kind  to  W.,  subject  to 
the  payment  of  his  funeral  and  testamentary 
expenses  and  debts,  and  certain  annuities. 

The  residuary  personalty  was  insufficient  to  pay 
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tbe  teatator'a  debtfl  and  funeral  and  testsmeatary 
expenaes,  so  a  pitrt  of  the  estate  duty  had  to  be 
paid  nut  of  the  trust  fond. 

Held,  that  the  interest  f^ven  to  W.  in  each  case 
was  Dot  a  share  of  the  fund,  but  an  interest  in  the 
actual  residue  after  pajrmeiit  respectively  of  the 
annuities  and  the  two  buidb  of  £21,000  and 
£'18.000;  and  therefore  the  aunuitles  and  thosa 
two  sums  were  not  hable  to  diminution  by  reason 
of  the  estate  duty  havitig  to  be  borne  by  the  futid 
or  on  account  of  the  settlement  estate  duty  being 
payable  iq  respect  of  the  fund. 

Dpciiion  of  Kekewich,  J.  (92  L.  T.  Hep.  758), 
affirmed.— Dk  QuBTTKTILLE  W,  De  QUETTiVILLE, 
C.A.  ;  93  L.  T.  579. 

6.  Excise— Ststail  talt  of  htfT — Licence  for  one  shop 
— "  Solleiting,  taking,  or  rtcfiving  ordfrt"  at  un- 
licenied  premitn  —  FcTion  leho  has  licence /or  on«  $hop 
tolicUing  orders  ai  untlceniad  shop — Liability  for 
act  of  tervant— Revenue  Ad,  1807  (30  it  31  Vict.  c. 
90),  I.  IT.— Section  17  of  the  Eevenu©  Act,  1867, 
provides  that :  "If  any  person  shall  soUdt,  take, 
or  receive  any  order  for  spirits,  wine,  or  other 
■rtiole.  tor  the  desUng  iu,  retailing,  or  aelUng 
whereof  an  excise  licence  is  by  1  iw  req aired,  without 
having  iu  force  a  proper  excise  lic«>uce  authorising 
him  so  to  do,"  he  shuU  be  liable  to  a  penalty. 

Held,  that  this  section  requires  a  proper  excise 
liceuoe  to  be  taken  out  with  respect  to  the  shop  or 
premises  at  which  tbe  soliciting  or  accepting  of 
orders  takes  place,  although  the  person  who  so 
solicits  or  accepts  the  order  is  himself  duly  licensed 
to  deal  iu  or  sell  the  particular  article  at  other 
premiseB;  and,  consequently,  a  person  oommits  a 
breach  of  this  section  who,  although  he  has  in  force 
in  respect  of  one  ihop  a  proper  excise  liconc'f  for  the 
retail  sale  of  heer  for  conaumpttou  ofF  the  premiites, 
solicits  or  accepts,  either  by  hiiiuclf  or  by  bis 
assistant  or  servant,  at  another  shop,  in  respect  of 
which  he  has  no  such  liceuce,  orders  fcr  beer  for  tbe 
selling  whereof  an  excise  licence  is  required,  which 
orders  are  to  be  forwarded  to  and  to  be  executed 
from  the  licensed  premises,  and  iu  such  case  the 
licensed  person  for  whom  the  order  is  accepted  it 
equally  liable  whether  the  order  is  accepted  by 
himself  or  by  his  assistant  in  the  shop  — Elias  h. 
DrNLOP,  K.B.D. ;  [1906]  1  K.  B.  266 ;  T5  L,,  J, 
K.  B.  168;  91  L.  T.  ICl. 

7.  Imported  viatchei—Cuiloms  Act,  1842  (5  (t  6 
Vid.  e.  47).  *.  59—12  O.o.  2,  c.  26.— Imported  gold 
and  silver  watches  are  not  "  pkte "  within  the 
mcantug  of  section  59  of  the  Customs  Act,  1842, 
and  a  seller  of  such  watches  which  have  not  baen 
assayed,  stimped,  and  marked  as  required  by  the 
Customs  Act,  1842,  is  not,  therefore,  liable  to  the 
penalties  imposed  by  1 2  G->o.  2,  c.  20. — OoLDBiiiTHa' 
COMFANY  V.  Wyatt,  K.li.D..  144  ;  [19051  2  K,  B. 
586 ;  74  L.  J.  K.  B,  822  ;  93  L.  T.  J15. 

8.  Income  tax — Annuity  or  annual  payment  — 
DeductioTt  ofiiKomt  tax— Income  Tax  Acts,  1842  (5  ifc 
6  Viet.  c.  35).  «.  lOa ;  and  1863  {16  A  17  Viet.  c.  34). 
«.  iO—Cu4toim  and  Inland  Rtvtnw  Act,  1888  (51  rt 
52  Vict,  a,  8),  i,  24,  snl-sntion  2.— The  plaintiff  was 
th«  owner  of  a  leasf-hold  interest,  expiring  in  1912, 
is  certain  property  which  was  sub-let  to  tbe  defend- 
ants. Tbe  net  rent  accrubg  to  the  pluiDtiff  after 
payment  of  rent  to  the  auperior  landlord  was 
£1,635  per  annum.  The  plaintiff  agreed  to  sell  tbe 
defendants  his  reversion  in  consideration  of  a  cash 
payment  of  £1,000  aod  the  execution  of  a  deed 
whereby  the  defendants  coTenanted  to  pay  to  the 
plaintiff  £1,025  per  annum  to  the  end  of  the  term. 
The  defendants  claimed  to  deduct  income  tax  from 


the  annual  lam  of  £1,625  under  section  40  of  tbe 

Income  Tax  Act,  185:j. 

Held,  that  the  object  of  the  transaction  being  to 
secure  to  tbe  ptoiutiff  to  Iha  end  of  the  term  tbe 
same  net  amount  that  he  had  previously  received  as 
rent,  the  payments  were  annual  payments  withio 
section  40  of  the  Iiicoue  Tax,  IS 53,  and  that  there- 
fore the  deduction  had  been  properly  made. — 
Chabwick  ti.  Pearl  Lirs  AssruANCB  Co,,  K.B.D., 
IS  ;  [1905]  2  K.  B.  507  ;  74  L.  J.  K.  B.  671 ;  93 
L.  T.  25, 

9.  Income  tttx — Atinuity  fiaycthU  under  contraet— 
Annual  tum  contitiing  jiartty  of  capital  and  jxirtJy 
of  iiiUrctt— Income  tax  Act,  1842  (5  d:  6  IVd.e.  35), 
*.  102-/nccme  Tax  Act,  1853  (16  Jr  17  Vict.  c.  3(), 
t.  2,  Scheilulei  V  and  f*.  — By  virtue  of  contnwts 
made  in  1849  acd  1854  between  the  East  India 
Company  and  a  railway  company  the  Secretary  of 
State  for  India  had  the  option  of  purchasing  tb« 
railway  by  payment  of  an  annuity.  Before  the 
time  limited  for  exercising  the  option  arrived,  the 
Secretary  of  State  concluded  a  bargain  with  the 
radway  company,  which  was  sanctioned  by  an  Act 
of  Parliament  of  1879,  as  to  the  terms  on  which  the 
purchase  of  the  railway  by  payment  of  on  annuity 
should  be  carried  out.  The  terms  conta'iied  a 
statement  that  the  amount  of  the  annuity  of 
£5  12s.  Gd,  into  which  every  £100  stoak  of  tbs 
company  was  inteudefl  to  be  commuted  at  tbe 
price  of  £125  wag  calculated  on  the  basis  of 
£5  7s.  6d.,  part  thereof  faelog  interest  at  the  rate  of 
£4  6s,  jier  cent,  per  anoum  on  the  said  amount  ot 
£135,  and  of  a  sum  of  5s.  other  part  thereof  being  tbe 
amouDt  r  quired  to  be  set  aside  for  tbe  porpois  of 
a  sinking  fund. 

Held,  that,  notwithstanding  the  tact  that  the 
bargain  was  concluded  before  the  time  liuiit«d  for 
exercising  the  option  arrived,  and  not  withstanding 
the  statement  as  to  the  manner  in  which  lbs 
annuity  was  calculated,  the  principle  of  Secretary  if 
State  for  India  v.  Scoble,  31  W.  E.  675,  [1903]  A.C. 
S99,  applied,  and  income  tax  was  payable  only  on 
so  much  of  the  annuity  as  in  aoconlanoe  with  tbat 
eaiereallyrepresented  interest. — EastIxdias  fiilL- 
WAY  V.  Becbxtaby  of  State  for  Ii,-dia,  C.A.,  4; 
[1005]  2  K  B.  413;  74  L.  J.  K.  B.  779;  93  L.  T. 
220. 

10.  Income  tax — Dipreciatioft  by  reason  of  iwar 
and  tear — Customs  and  Inland  Revenue  Act,  1878  (41 
Ji-  42  Vid.  c.  35),  ».  12.— The  appellants,  a  arm  of 
shipowners,  were  the  owners  of  a  fle«t  of  verteli, 
whose  average  age  during  the  years  of  ssMstment 
was  thirty-one  yean,  also  of  a  wooden  hulk  forty 
years  old  used  by  them  in  a  oosd-bunkerieg 
business.  Prior  to  the  first  year  of  assesameot  the 
appellants  hod  been  allowed  from  their  groM 
profits  deductions  by  reason  of  wear  sad  tsar  of 
sums  amounting  in  sdl  to  96  per  cent,  of  the  piun' 
value,  including  sums  expended  on  them  by  my 
of  additions  and  repairs,  other  than  ordiuary 
repairs.  The  Commissioners  of  Inland  Beveuue 
found  OS  a  fact  that  the  breaking -up  value  of  Ibe 
ship  was  considerably  more  than  4  per  cent,  of  the 
prime  cost,  together  with  the  repairs  and  odditictni 
referred  to,  and  refused  to  allow  any  further 
sum  for  depreciation  in  respect  of  the  ship]  under 
section  12  of  the  Customs  and  Inland  Bevenus  Act, 
1878,  or  in  respect  of  tbe  hulk,  on  the  gitmnd  that 
it  was  not  "  plant "  within  the  uie*niag  of  tiit 
section. 

Held,  that  the  commissioners  were  not  eo titled 
to  take  the  depreciation  allowed  in  previous  yean, 
and  that  they  were  bound  under  section  12  to  rnske 
a  just  and  reasonable  allowance  in  respect  of  tlM 
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diminalion  in  Tslna  by  reaion  of  wear  and  tear 
doling  the  years  of  assesament; 

HeM,  aUo,  that  the  hoik  was  plant  within  the 
•eotion  12.— Hall  v.  Biokkait.  K.  B.D.,  380 ;  [1906] 
1  E.  B.  311 ;  76  L.  J.  K.  B.  178 ;  94  L.  T.  224. 

11.  Income  tax— Exemption — Soeitly — lneom»  Tax 
Act,  1842  {b  A  i  Viet.  e.  36),  «.  163.— A  society 
whose  aggnsate  annual  income  is  less  than  £160  u 
not  entitled  to  claim  exemption  from  income  tax 
under  section  163  of  the  Income  Tax  Act,  1842,  as 
extended  by  the  Finance  Act,  1804. 

Judgment  of  the  conrt  below  reversed. — OURTIS 

V.«OU>   HORKLAND    OONSKBYATIYB    ASSOOIATIOir, 

H.L.;  [1906]  A.  C.  86;   75  L.  J.  P.  C.  31 ;  94 
L.  T.  7. 

12.  Income  tax— Hatband  and  vife — Deed  of 
leparation  —  Alimony— Deduction  of  income  tax — 
Income  Tax  Act,  1842  (6  <&  6  Vict.  c.  36),  (.  102.— 
Where  a  wife  is  entitlM  under  a  deed  of  separation 
to  an  annmty  by  way  of  alimony,  the  husband  may 
dedui-t  income  tax  in  respect  of  the  annuity. 

Warren  t.  Warren,  43  W.  B  490,  followed. 
Decision  of  Eekewioh.  J.  {ante,  p.  448),  afiBrmed. — 

BABST'8  TBVSTS,  BB,  BABBT  v.  SlIABT,  O.A.,  621. 

18.  Income  tax — Profit* — Trade  carried  on  abroad 
—Mining — Exhauttion  of  nitrate  grounds- Deduction 
-Income  Tax  AcU,  1842  {5  &  6  Vict.  e.  36).  m.  100, 
169,  Schedule  D,  caie  1.  rr.  1.  3  ;  and  1863  (16  cC  17 
Vict,  c.  34),  f.  2,  Sehedulel). — Aa  Eoglisi  company 
acquired  land  abrotd  for  commercial  purposes,  the 
upper  sar{*oe  of  whici  was  gradually  exhausted  in 
tiae  pro  motion  of  nitrates  and  iodine,  which  were 
sold  and  large  profits  realized.  The  iimount  aud 
value  of  thx  soil  utilized  could  be  ascertained. 

Held,  that  in  estimating  the  yearly  profits  of  the 
oompany  under  Schedule  D  of  the  Income  Tax 
Acts,  no  deduction  could  be  allowed  in  respect  of 
such  exhaustion  of  capital. 

Deoiaion  of  the  Court  of  Appeal  (63  W.  B.  267, 
[1906]  1KB.  184),  a£Brmed.— Aliahza  Ck).  v. 
Bbll.  H.L.,  413;  [1906]  A.  C.  18 ;  76  L.  J.  E.  B. 
44 :  93  L.  T.  706. 

14.  Income  tax — Profiti  or  gaine  of  profeition  or 
vocation — Minister  of  ehapd — Orant  from  "  Stipend 
Augmentation  Fund"— Income  Tax  Act,  1853  (16  A 
17  Viet.  c.  34),  •.  2,  Schedule  Z>.— The  minister  of  a 
chapel  received  a  grant  from  a  fund  called  the 
"lunisters*  Stipend  Augmeitation  Fond." 

That  fund  was  vested  in  trustees,  and  managed 
1^  a  committee. 

The  income  of  the  fund  was  to  be  applied  by 
the  committee  towards  the  augmentation  of  the 
stipends  of  ministers  of  sach  congregations  a«  they 
might  from  time  to  time  in  this  wscretion  select 

Bach  grant  was  to  be  made  for  the  current  year 
only,  and,  in  making  such  grant,  regard  was  to  be 
paid  to  the  state  and  condition  of  the  congr^ation, 
and  their  ability  to  make  adequate  provision  for 
their  minister.  The  private  income,  the  stipend 
received  from  the  congregation,  the  age,  training, 
and  leog^  of  service  of  each  applicant  for  a  grant 
waa  also  taken  into  consideration.  Each  grant 
was  paid  half-yearly,  and  ceased  on  the  death, 
resignation,  or  removal  of  the  recipient,  and  any 
part  of  the  grant  then  unpaid  was  not  paid  at  iJl 
either  to  him  or  bis  successor. 

Held  (reversing  the  judgment  of  Phillimore,  J.), 
that  the  aiuonnt  of  the  gnnt  wa*  part  of  the 
pruflts  or  gaius  of  the  miuister  in  hi*  profession  or 
vocation,  and  tbat  he  was  chargeable  with  inoume 
tax  in  respect  thereof  .—Ponrrnra  v.  Fattlknxs, 
C.A.;  93L.T.  367. 

16.  Income  taa^— Profit*    or  gain*    arieing  from 


trade — "  Perton  residing  in  the  United  Kingdom" 
— "Trade  exercised  within  the  United  Kingdom" — 
Company  owning  mines  abroad — Rftgistratioa  abroad 
— aead  office  abroad— Buslneu  mainly  conducted  in 
London— Income  Tax  Act.  1853  (16  <t  17  Vict.  e.  34), 
s.  2,  Schedule  D. — A  company  possessed  of  diamond 
mines  in  Oape  Colony,  and  carrying  on  the  business 
of  diamond  merdiants,  was  registwed  as  a  limited 
company  in  Cape  Colony,  and  had  its  head  office 
at  Eimberley,  where  the  general  meeting's  of  the 
shareholders  were  held.  It  had  also  an  office  in 
London,  and  the  majority  of  the  directors  resided 
in  England. 

Held,  having  regard  to  all  the  ciroumstanoes  of 
the  case,  whiw  showed  that  the  rral  business  of 
the  company  was  condnctei  in  London,  first,  that 
the  company  was  resident  within  the  United 
Kingdom;  and,  secondly,  that  it  exercised  trade 
within  the  United  Kingdom,  so  as  on  both  grounds 
to  be  chargeable  with  income  tax  on  the  pmfits  of 
its  trade  under  Sohedul»  D  of  the  locome  Tax  Act. 
1863.— Db  Bbsrs  Oonsolidatkd  MraBS  t;  Howb, 
C.A.,  9;  [1905]  2KB.  612;  74  L.  J.  K.  B.  934; 
93  L.  T.  63. 

16.  Income  tax.  Schedule  A — Sewer  or  sewage 
carrier — "  Hereditament  capable  of  cuiual  otcupa^ 
tion  "—Asustment—16  i:  17  Vict.  c.  31,— The  Income 
Tax  Commissioners  for  a  district  affirmed  an  assess  - 
ment  nsade  upon  a  sewerage  board  under  Schedule 
A  of  16  &  17  Vict.  c.  <54,  in  respect  of  some  2}  milea 
of  the  leng^  of  a  sewer  or  sewage  carrier  pnssing 
through  I  r  over  laud  in  a  pariah  forming  part  of 
their  district.  The  tewerage  board  appealed  on 
the  ground  that  they  had  no  land  in  the  parish 
and  tbat  their  interMts  in  the  realty  were  ease- 
ments only  acquired  for  the  purpose  of  the  sewer  or 
sewage  carrier. 

Held,  that  the  appellants   were    liable  to  the 
assessment. 
Taylor    v.    Oldham,   4   Ch.  D.  39,  disonsted.— 

YSTBASTPOSWa      Airs      PONTTPBIDD      SBWBBAOK 

BOABD  V.  Bknstsd,  K.B.D.,  440;  [1906]  1  K.  B. 
294;  76  L.  J  K.  B.  202;  94  L.  T.  20. 

17.  Inhabited  house  dtUy — Office  for  professional 
purpose — 48  Oeo.  3,  e.  66,  Schedule  B,  r.  2—67  Oeo. 
3,  e.  26,  «.  I— Abuse  Tax  Act,  1851  {HdiU  Viet.  c. 
36),  Schedule — Custom*  and  Inland  Sevenue  Act.  1878 
(41  (fc  42  Via.  e.  16),  «.  13.  sub- section  2 — The 
respondent  occupied  premises  consisting  of  adwell- 

•ing- house  and  a»  office ;  the  latter  he  used  for  pro- 
fessional purposes,  the  former  as  a  residence.  Both 
buUding^  were  within  the  same  curtalag^,  and  there 
was  only  one  entrance  from  the  street,  which  was 
common  to  the  office  and  dwelling-house.  The 
building  of  the  office  wm  not  physically  joined  to 
the  house,  nor  was  there  any  covered  passage  be- 
tween the  two,  though  they  were  within  the  same 
cartilage ;  persona  passing  from  one  to  the  other 
had  not  to  go  outaide  the  curtilage. 

Held,  that  this  office  was  not  so  separate  and  so 
distinct  as  to  be  a  tenement  within  the  meaning  of 
sub- section  2  of  section  13  of  the  Custonu  and 
Inland  Bevenue  Act,  1678,-  and  that  it  waa 
therefore  not  entitled  to  the  exemption  given  by 
that  sub- section. — Nioholls  v.  MALnrs,  K.B.D., 
404;  [1906]  1  K.  B.  272;  75  L.  J.  K.  B.  140  ;  94 
L.  T.  161. 

18.  Inhabited  honte  duty-^-8eparate  diefVing*— 
Bevenue  Act,  1903  (3  Ed.  7,  e.  46),  «.  11,  tub-*eetion 
1  (a). — A  house  was  divided  into  separate  ileeping 
"  cubicles  "  to  accommodate  343  wondng  man,  eac£ 
man  having  a  separate  cubicle,  arranged  on  three 
landings  round  a  central  hall,  with  reading  and 
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dhung-roomi,  Sco.,  on  the  g^und  floor  which  were 
used  in  common  by  the  inmates. 

H»ld,  that  these  cubicles  were  sleeping  places, 
and  ooold  not  properly  be  said  to  be  places  in  which 
anybody  dwelt,  snd  were  in  consequence  not 
separate  dwellings  within  the  meaning  of  section  11 
of  the  Bevenne  Act,  1903.— London  Cottntt 
OoTTNon,  V.  Cook,  K.B.D.,  403;  [1906]  1  E.  B. 
278 ;  76  L.  J.  K.  B.  187  ;  93  L.  T.  836. 

19.  Stamp — Ckmveyanee  on  $ah—Ai  valorem  dutf/ 
—Purehtue-money  on  eontingeney — Stamp  Act,  1891 
(54  it  55  Vict,  c,  39),  ta.  56, 57. — A  company  agreed  to 
seQ  its  undertaking  to  a  new  company,  part  of  the 
consideration  being  that  the  purohasiog  company 
should,  after  proviung  for  certain  payments  to  their 
own  shareholdera,  pay  to  the  Tendors  a  diyidend  of 
3  per  cent,  per  annnm  upon  the  amount  paid  up  on 
the  original  capital  issued  by  the  new  company. 

Held,  that,  though  payable  on  a  contingency, 
this  was  "money  payable  periodically"  within 
section  66,  sub-section  2,  of  the  Stamp  Act,  1891. — 

Order  of  the  Court  of  Appeal  (53  W.  B.  325,  [1905] 
1  E.  B.  174)  affirmed.— UNDBROSOUITD  Blbotrio 

BaILWATS    Co.     V.     COMUISSIONXBS     OF     INLAND 

Kkvbnttb,  H.L.,  381 ;  [1906]  A.  C.  21 ;  75  L.  J. 
E.  B.  117  ;  93  L.  T.  819. 

20.  Stamp  duty — Deed  of  "apport" — Conveyance 
on  tale— Stamp  Ad,  1891  (54  &  56  Vidt.  c.  39),  M.  14 
(4),  54, — ^By  a  deed  of  "  apport,"  made  between  M. 
&  Go.  (limited)  (called  therein  Uie ' '  old  company  "), 
whose  registerad  address  was  in  London,  with  a 
branch  in  Paris,  of  the  one  part,  and  H.  ft  Co. 
(Paris)  (Limited)  (called  the  "new  company"), 
whose  registered  address  was  also  in  London,  of 
the  other  part,  the  property  therein  enumerated  was 
oonveyed  oy  iJie  old  company  to  the  new  company 
— namely,  the  above-mentioned  branch  business  in 
Paris,  the  goodwill,  fixtures,  fittings,  stock,  F^reneh 
trade-muks,  leases  of  the  above  premises,  and 
benefit  of  contracts,  and  included  certain  other  land 
and  buildings  therein  described — and  in  considera- 
tion of  the  above  the  new  company  allotted  to  tbe 
the  old  company  72,000  shares  in  its  share  capital 
of  a  nominal  value  of  £1  each,  40,446  being  in 
respect  of  the  movable  property,  and  31,554  in 
reelect  of  the  immovable  property.  The  instru- 
ment stated  that  the  shares  were  not  yet  issued 
(created),  but  that  they  would  be,  and  would  then 
be  issued  and  delivered  in  Bngland  to  the  old 
company. 

All  the  property  oompriaed  in  the  deed  was  situate 
in  France,  it  was  executed  by  both  parties  in 
France,  and  as  between  the  parties  by  the  law  of 
France  the  property  passed  as  from  the  date 
thereol 

Held,  that  the  deed  was  not  diargeable  as  a 
*'  conveyance  on  sale"  under  the  Stamp  Act,  1891. 
— Maplb  ft  Co.  V.  Ini^aitd  Bxtbnttn  Coiaas- 
8I0NIB8,  K.BJ). ;  [1906]  1  E.  B.  691 ;  75  L.  J.  K  B. 
344;  93L.  T.632. 

21.  Stamp  duty — Mexican  gold  coupon  Treaiury 
note—" Promiuory  noU"— Stamp  Aa,  1891  (54  <b  55 
Viet.  e.  39),  «.  33.— The  following  instrument  was 
negotiated  in  this  country:  "United  States  of 
Modoo.  Foor-and-a-half  per  oeot.  gold  coupon 
IVeasury  note.  Ho.  7781.  1,000  dollars.  Umted 
States  of  Mexico  acknowledge  themselves  indebted 
and  promise  to  pay  to  bearer  on  the  1st  of  June, 
1905,  one  thousand  dollars  (1,000  dollars)  in  gold  ' 
coin  of  the  United  States  of  America,  and  alM  to 
pay  interest  on  said  prindpal  sum  in  like  gold  coin 
at  the  rate  of  four-and-a-half  per  cent,  per  annum 
from  the  1st  of  June,  1903,  semi-annually  on  ihe  ' 
tfrst  days  of  December  and  June  in  each  year  upon 


surrender  of  the  annexed  coupons  as  they  respec- 
tively mature.  Both  as  to  principal  and  interest, 
this  Treasury  note  shall  be  for  ever  exempt  from 
any  taxes  or  assessments  which  may  at  present  exist 
or  be  hereafter  imposed  by  the  United  States  of 
Mexico.  Tbe  principal  and  interest  of  this  Treaaory 
note  are  payable  in  the  City  of  New  YoriE  at  tlM 
office  of  Speyer  ft  Co.,  or  at  the  option  of  the 
holder  in  London,  England,  at  the  office  of  Bpeysr 
Brothers,  in  sterling  at  the  fixed  rate  of  4.85  didlan 
to  the  pound  sterlii^.  This  note  is  redeemable  at 
par  and  accrued  interest  at  the  option  of  the  United 
States  of  Mexico  at  any  time  before  matnrity  on 
sixty  days'  notioe,  to  be  given  by  publicattoo  ia  two 
newspapers  of  geiuncal  ctroolation  in  said  city  of 
New  York  and  in  two  newspapers  of  general  cirou- 
lation  in  said  city  of  London ;  notioe  having  bean 
so  given,  interest  on  this  Treasury  note  shall  cease 
00  the  day  so  designated  for  redemption." 

It  was  found  as  a  fact  that  it  was  capable  of 
being  sold  on  the  Stock  Exchange. 

Hdd,  that  it  was  only  liable  to  stamp  duty  under 
section  33  of  the  Stamp  Act,  1891,  as  a  "  promisaory 
note,"  and  not  as  a  "deben'ure"  or  "marketabu 
security."— Sfeter  v.  Inland  Bkvknui  Comat- 
8I0NBBS,  £'.0.2). :  [1906]  1KB. 318;  75L.J.K.B. 
132  ;  93  L.  T.  839. 

22.  Sutetuion  duty  —  Alienation  of  stieeestMit — 
Ditentailing  deed — Conveyance  to  purchattr  in  fee — 
Devite  by  alienee — Death  of  tenmUfor  Ufe—LvAs^ 
of  devisee  to  duty  on  original  »ucee$iion — Sueeeetion 
Duty  Ad,  1853  (16  dt  17  fid.  c  51),  «.  15— A  teoaat 
for  life  of  settled  real  estate,  and  the  tenant  in  tail 
in  remainder,  having  executed  a  disentailing  dfled, 
joined  in  oouveyiog  a  parcel  of  land,  part  of  the 
estate,  in  fee  to  a  purchaser.  The  purchaser  deviaed 
the  parcel  of  land  to  his  wife,  who  deviaed  it  to 
their  daughter,  who  paid  succession  duty  in  respect 
thereof  on  her  mother's  death.  Subsequently  the 
tenant  for  life  died. 

Held,  that  sucoecsion  duty  was  payable  l^tlia 
daughter  on  the  death  of  the  tenant  for  life  also, 
the  duty  to  be  calculated  with  refeienoe  to  the  life 
of  the  daughter. 

In  re  Cooper  and  Alien,  25  W.  B.  301,  4  (Su  D. 
802.  overruled. 

Soliciior-Oeneral  v.  Law  Severtionary  Intereil 
Society,  21  W.  B.  854,  L.  R.  8  Ex.  233,  discussed. 

Decision  of  the  Court  of  Appeal  (52  W.  S.  618, 
[1904]  1KB.  762)  affirmed.— NosTHTJirBXRi.ANi> 
(DiTKX)  9.  Attornxt-Gbnk&ai.,  H.L.,  31 ;  [19051 
A.  0.  406;  74  L.  J.  E.  B.  734 ;  93  L.  T.  88. 

23.  Sueeeuion  duty — Payment  by  inttalvtent* — 
Charge  on  ettate — Limited  owner — Heir  of  enttul — 
Finance  Ad,  1894  (57  dk  58  Vid.  c  30),  •.  9,  eui- 
Bedion  6. — ^There  is  no  impossibility  in  the  law  of 
Scotland  in  holding  that  a  charge  on  land  can  be 
created  by  statute  without  executive  provisiona  for 
an^Ming  it  to  appear  on  the  record. 

An  heir  of  entail  has  a  limited  interest  in  tbe 
estate  within  the  meaning  of  the  Finance  Act,  1894. 

Therefore,  where  an  heir  of  entail  exerciaed  hia 
option  of  paying  off  the  succession  duty  to  which 
he  was  liable  by  instalments,  but  took  no  steps  to 
make  the  sum  so  paid  a  charge  on  the  estate. 

Held,  that  he  had,  by  virtue  of  section  9,  anb- 
seotion  6.  of  the  Finimce  Act,  1894,  a  tranamissiUa 
title  at  his  death  to  an  amount  to  be  raised  ont  of 
the  estate  equal  to  the  instalments  so  paid,  n^on 
which  the  Crown  was  entitled  to  dain^  snocesncn 
duty. 

Judgment  of  the  Court,  of  Session  leveised 
(Lord  Bobert9<»  diaaeDting).— Lqbd  Asyocazi  a. 
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CoiTimsB  OF  UoBAT,  H.L. ;  [1905]  A.  G.  531 ;  74 
L.  J.  P.  C.  122 ;  93  L.  T.  569.       * 

INSUBANOE  :— 

1.  Company— Life  auuranct^Company  comhining 
other  hu»in$»»e$  tinth  life  auuranee — Separate  account 
— Form  of  tcheme — Life  Auuranee  Companie$  Act, 
1870  (33  <fc  34  Viet.  e.  61),  «.  4.— A  oompany  com- 
Inning  the  business  of  life  assurance  with  other 
business,  auoh  as  selling  tea,  were  authorized  by  the 
court  to  continue  their  business  on  undertaking  for 
the  future  to  carry  it  on  in  accordance  with  a 
■oheme  which  complied  with  sec'ion  4  of  the  life 
Assurance  Companies  Act,  1870,  by  the  required 
separation  of  the  two  businesses. 

Form  of  scheme  approTed. — British  Widows' 
AssiTRAirci  Co.,  Bb,  C.A..  63 ;  [1905]  2  Ob.  40 ; 
74  L.  J.  Ch.  625 ;  93  L.  T.  38. 

2,  Fire — Subrogation  of  rights — Indemnity — Com- 
puUory  purchaie  of  intured  premitee — Notice  to  treat 
^Fire  after  notice — Payment  by  ineurert — Acceptance 
by  vendmr  {assured)  of  a  sum  less  by  the  amount  paid 
for  the  loss. — During   the    currency  of   a    policy 

-  against  fire  a  corporation  served  on  the  assured  a 
notice  to  treat  for  the  purchase  of  the  insured 
bnildiDgs,  under  the  powers  of  the  Lands  Clauses 
Consolidi^on  Act.  Subsequent  to  the  notice,  but 
before  anything  further  lutd  been  done  under  the 
notice,  the  premisea  were  destroyed  by  fire.  The 
insurers  paid  the  ag^reed  amount  of  the  loss  to  the 
Tender.  The  corporation  and  the  Tendor  afcreed 
the  amount  of  the  purchase  price,  and  in  so  doing 
took  into  account  tue  amount  wldoh  the  insurers 
had  pud  the  vendor,  reducing  the  purchase  price 
by  that  amount.  The  insurers  sued  the  vendor  to 
recover  the  amount  which  they  had  paid,  alleging 
that  the  vendor  might  have  received  that  amount 
from  the  corporation. 

Held,  that  the  corporation  were  not  entitled  to 
the  benefit  of  the  policy  issued  to  the  vendor.  The 
contract  was  a  personal  one,  and  did  not  pass  to 
the  ooiporation.  The  contract  being  one  of  mere 
indemnity,  the  insurers,  upon  payment  of  the  loss, 
became  entitled  to  all  the  rights  then  vested  in  the 
vendor  in  respect  of  the  destroyed  property.  Those 
rights  included  a  right  to  be  paid  by  the  corpora- 
tion the  value  of  the  property  as  at  the  date  of  the 
notice  to  treat.  It  was  not  legally  possible  for  the 
vendor  to  deprive  the  pluntiffs  of  tbe  benefit  of  this 
right  by  any  agreement  with  the  corporation,  and 
the  insurers  were  entitled  to  recover  the  amount. — 
Phcenix  Assubanox  Co.  v.Rfookbb,  K.B.D.,  313 ; 
[1905]  2  E.  B.  763  ;  74  L.  J.  K.  B.  792 ;  93  L.  T.  306. 

8.  Marine— Charterers— Right  of  charterers  to  sue 
on  policy — Intention — Construction  of  charter-party. 
— Although  the  words  of  a  policy  are  wide  enough 
to  indade  third  pprsons,  only  those  will  be  included 
on  whose  behalf  the  policy  is  in  fact  effected.  And 
where  the  evidence  of  such  indnsion  is  to  be 
inferred  from  the  terms  used  in  the  charter-party 
"that  the  owners  shall  pay  for  the  insurance  of 
the  vessel,"  this  will  not  be  sufficient  to  enable  the 
charterers  to  avail  themselves  of  the  wide  terms  of 
the  insurance  p<^cy. 

Decision  of  the  Court  of  Appeal  (53  W.  B.  420. 
[1905]  1  K.  B.  637)  affirmed.— BosTos  Feuit  Co.  i 
V.  Bbitish  Aim  FoRBiair  Insurance  Co.,  II.L., 
657;    [1906]  A.  C.  336;  75  L.  J.  E.  B.  537;  94 
L.T.  806. 

4.  liarine — Inturabh  interest — Constructive  total 
loss  —  Policy  on  disbursements  —  Advances  for 
"  necessaries  "—Admiralty  Court  Act.  1840  (3  <fe  4 
Viet.  e.  65),  «.  6. — ^The  plaintifb,  who  had  made 
•dvaaoes  for  "  necessaries  "  within  the  meaning  of 


3  &  4  Vict.  c.  66,  s.  6,  caused  themselves  to  be 
insured  "  at  and  from  Vancouver.  .  .  .  and/or 
places  in  the  United  Kingdom,  and  for  thirty  days 
in  port  after  arrival  .  .  .  upon  any  land  of 
goods  .  .  .  and  upon  the  body  .  .  .  ofand 
in  .  .  .  The  Prince  Louis  ...  on  dis- 
bursement* against  the  risk  of  total  and  oonstructive 
total  loss  of  uiip  only."  The  perils  insured  against 
included  perils  of  the  seas.  During  the  insured 
voyage  the  vessel  received  such  damage  from  perils 
of  the  seas  as  to  amount  to  a  constructive  totalloss, 
the  cost  of  repairing  her  ezceediog  the  value  of  the 
ship  when  repaired.  The  plaintiffs  collected  the 
freight,  having  a  lien  on  it  for  advances,  and  placed 
it  to  the  credit  of  their  account  with  the  shipowners. 
The  freight  thus  retained  was  insufficient  to  repay 
the  plaintifili  the  whole  amount  of  their  advances. 
The  plaintifiis  bad  no  lien  or  charge  upon  the  ship. 
Hdd,  that,  so  far  as  the  plaintiff's  claim  for  ms- 
bnrsements  was  a  claim  for  necessaries  witbtn  3  &  4 
Vict.  e.  65,  8.  6,  the  plaintiffs  had  an  insurable 
interest  to  the  extent  of  the  unsatisfied  balance  of 
the  advances.  A  creditor  of  a  shipowner  who  has 
advanced  money  for  the  necessary  disbursements  of 
the  ship  has  an  insurable  interest  in  the  debt  due  to 
him  by  the  shipowner  for  such  necessaries.  Such  a 
debt  carries  witii  it  the  legal  right  to  seize  the  ship 
in  an  action  in  rem.  The  debt  is  different  from 
ordinary  debts,  as  the  law  gives  to  a  creditor  for 
necessaries  a  kind  of  security  which  ordinary 
creditors  do  not  possess.  When  the  ship  is  at  sea 
the  creditor  for  necessaries  has  a  real  intwest  in  its 
safety. — Morak,  Oallowat,  &  Co.  v.  Uzmu. 
K.B.D.,  250;  [1906]  2  K.  B.  556;  74  L.  J.  K.  B. 
494. 

5.  Marine— Reinsurance— "  £1,000  excess  of  £500" 
— Loss  of  barge-load— £298  paid  by  insurers — F.P.A. 
clause — "  Each  crnft  to  be  deemed  a  snaraie  insur- 
ance."— A  policy  of  reinsurance  was  effected  by  tbe 
plaintifb  (msurers)  with  the  defendants  for  "  £1,000 
excess  of  £600."  The  policy  contained  these 
dauses:  "induding  all  risk  of  craft  and/or  raft 
and/or  of  any  spedid  lighterage,  each  craft,  raft,  or 
lighter  to  be  deemed  a  separate  insurance " ; 
"  warranted  free  from  particular  average  unless  the 
ship  or  craft  or  cargo  txt  stranded,  sunk  .  .  ." 
The  plaintiffs  paid  the  assured  £298,  their  propor- 
tion, in  respect  of  the  loss  of  a  barge-load  of  wheat, 
which  was  being  carried  to  the  vessd,  the  baT|^ 
sinking ;  the  total  amount  of  the  plaintiffs'  risk  in 
that  craft-load  was  £400.  The  defendants  refused 
to  pay  their  proportion  of  the  reinsured  amount  of 
£1  000  excess  of  £500. 

Hdd,  "£1,000  excess  of  £500"  meant  that  if 
the  pldntiffi  were  interested  to  an  amount  over 
£500,  then  for  ttiat  excess  up  to  £1,000  the  defend- 
ants relieve  the  plaintiffs.  The  plaintiffs  had  right- 
folly  psid  £298  to  the  assured,  and  the  defendants 
wereuaUe  to  pay  their  proporticm — ^viz.,  £70  4s.  4d. 
— ^to  the  plaintiff*.  The  dause  "  each  craft  to  be 
deemed  a  separate  insurance"  was  pat  in  soldy 
with  reference  to  a  pactianlar  average  daim,  and 
meant  that  if  a  craft  was  lost  with  part  of  the  whole 
insured  interest,  it  was  to  be  treated  as  if  it  were  a 
separate  insurance. — Sottth  British  Firb  ahd 
MARTtrE  InsDRAircE  Co.  OF  New  Zbalaitd  v.  Da 
Costa.  K.B.D.,  420;  [1906]  1  K.  B.  466  ;  75  L.  J. 
K.  B.  276  ;  94  L.  T.  435. 

See  also  Company,  2 ;  Justices,  4. 

INTEBPLEADBB:— 

Goods  seized  by  sheriff  under  fl.  fa.— Claim  by  IMrd 
person — PaH  of  goods  sold  under  interpleader  order — 
Money  paid  into  court — Form  of  issue  litufein  claimant 
and  execution  creditor.— The  sheriff  seised  all  the 
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goods  In  B  houBe  under  writa  of  Jl.  /a.  at  the  suit  of 

T,  and  other  creditors. 

The  claimant  claimed  all  the  goods,  and,  the 
other  creditors  having  altandoned  their  extcutionB, 
an  order  waa  made  upon  an  interpleader  Bummons 
that  the  ilieriiT  should  sail  a  sufficient  quantity  of 
the  goods  to  satisfy  T.'s  execution,  and  should  paf 
the  proueeds  into  oourt  to  abide  the  eveat  of  an 
issue  between  the  claiuimt  and  T. 

The  sheriff  ec.ld  goods  sufiioient  to  satisfy  T.'a 
execution,  and  paid  the  proceeds  into  court.  There 
then  remained  a  large  quantity  of  goods  unsold. 

Held  (allowing  the  appeal),  that  the  i)roper  form 
of  issue  was  whether  the  gouids  seized  and  sold  by 
the  sheriff,  or  some  part  thereof,  were  the  property 
of  the  claimant  as  against  T.— Tebb  v.  Powmx, 
O.A. ;  93  L.  T.  468. 

See  also  Bill  of  Sale,  1. 

JEE3EY,  LAWofi- 
lTiVi— Sfid'nff  atide — Undut  injiuence — Law  of 
Jtrtey — Admitsilility  of  tvidtjiu — Joinder  of  parties. 
— In  order  to  set  aside  a  will  on  the  ground  of 
"  undue  influence  "  the  exetcise  of  coercion  in  the 
particular  case  must  be  proved,  by  means  of  which 
the  mind  of  the  testator  has  been  coercid  into 
doing  that  which  be  did  not  desire  to  do. 

Obserratious  of  Sir  J.  Hanneo  in  Wimjrovt  v. 
WiugTove,  11  P.  Dir.  81,  approTed.  Judgment  of 
the  court  below  reversed. 

By  the  law  of  Jersey  interested  parties  and  their 
near  relations  are  not  accepted  ae  witQeases  ia  au 
uctien.  In  a  case  in  which  it  was  sought  to  set 
aside  a  will  by  which  a  considerable  sum  had  been 
left  to  local  charities, 

Held,  that  the  evidence  of  the  executors  was 
properly  eioladed ;  bat  that  various  parochial 
authorities  whose  co-operation  would  be  useful,  if 
not  necessary,  if  the  will  were  held  valid  and  the 
trust  created  by  it  established,  should  not  have 
been  made  parties  to  the  action,  and  that  their 
evidence,  and  that  of  their  relatives,  was  admissible. 
— BATTDAISa  tF.  RlCHASBBON,  F.f. ;  [ I90fil  A.  C. 
16»  ;  73  L.  J.  P,  C.  67  ;  9-1  L.  T.  290. 

JUSTICEB  :— 

1.  Apptal — Case  slaUd  byjiittket — Notice  of  appeal 
— Cat  delivered  to  respoudent,  but  no  notice  of  appeal 
given — Indorsement  on  caie  of  acceptance  of  lervice — 
Oondiiion  precaient—Juriididion  to  hear  appeal — 
Summari/  Juriididion  Act,  1857  (20  <t  21  Viet,  c. 
43),  I.  2.— By  section  2  of  the  Summary  Jurisdiction 
Act,  1857,  either  party,  if  dissatisfied  with  the 
determination  of  the  juaticeB,  may  apply  for  a  case, 
and  Buch  party  shall  within  three  days  after 
receiving  the  case  transmit  the  same  to  the  court, 
"first  giving  notice  in  writing  of  such  appeal,  with 
a  copy  of  the  case  bo  stated  and  signed,  to  the 
other  party." 

An  appellant  duly  delivered  a  copy  of  the  case  to 
the  respondents'  soUcitors,  but  he  did  not  with  such 
copy  give  notice  in  writing  of  such  appeal,  and  the 
reapondents'  solicitors  indorsed  npon  the  case  that 
they  accepted  service  thereof  on  behalf  of  the 
refpondenti. 

Held,  that  the  giving  of  the  notice  of  appeal  was 
a  condition  precedent  to  the  right  of  the  appellant 
to  have  his  appeal  beard,  and  that  the  court  had  no 
jurisdiction  to  hear  the  appeal,  notwithstanding 
that  the  case  had  been  duly  delivered  to  the 
respondents*  solicitora.  and  that  a  statement  had 
been  indorsed  thereon  by  the  respondeiits'  aolidtorB 
that  they  accepted  aerviee  of  the  case  on  behalf  of 
the  respondents.— EpsT  v.  8t.  BotOlph,  K,B.J),  ; 
94  L.  T.  57o. 


2.  Diigiialijieation  —  Jiutitu  inwimptient  ta  act 
litting  on  benti — Se/mal  of  rtnetoal  by  Ucenting 
jittticet — Appeal — Licenting  juadcei  tiffing  on  bmck 
at  quarter  KUiont  on  htariny  of  appeal — Validitx/  of 
order, — Upon  an  appeal  to  quarter  seteiona  from  an 
order  of  licensing  justices  refusing  1o  rtnew  a 
licence,  two  of  the  licensing  justioes  who  wer« 
present  at  the  licensing  meetiog,  and  who  were 
parties  to  the  miikiiig  of  the  order  appealed  against, 
sat  on  the  bench  with  the  chairman  and  jasticea  of 
quarter  sessions  during  the  hearing  of  the  appeal ; 
tJiey  retired  with  the  other  justices,  and  returned 
into  oourt  and  sat  on  the  bench  when  the  decision 
was  given  and  an  order  made  dismissing  the  appeal, 
but  they  took  no  part  whatever  in  court,  or  when 
the  jujtioes  retired,  in  the  discosnoo  of  the  case  or 
in  the  deciaiou  of  the  appeal. 

Held,  that,  as  the  two  justicea  were  disqualified 
from  acting  on  the  appeal  from  their  own  order, 
they  ought  not  to  have  aat  on  the  beach  while  the 
appeal  was  being  heard,  and  their  presence  era 
the  bench,  even  though  they  took  no  part  in  the 
proceedings,  rendered  the  order  made  by  quarts 
iiassians  invalid,  and  the  appeal  ought  to  be  reheard. 
— Eex  f.  XjAMCASBiTtB  Justices,  K.B.D.  j  75 
L.J.  K.  B.  198;  94  L.  T.  4S1. 

3.  J>'t!ony — Re/uial  to  commit — Cu«  itated — Non- 
irrvict  of  noiiet  of  appeal  and  eate  on  rf}iondtnt — 
Juriididion  to  »tale  ea«  —  Summary  Juritdittitm 
Jed,  1857  (20  Jt  21  Vict.  c.  43),  t.  2,  and  1879  (42  <t 
43  Viet,  c,  49),  «.  33.^The  court  has  no  juriadioticm 
to  hear  an  appeal  against  a  decision  of  justice!  by 
way  of  case  Btated  unless  the  appellant  has  givea 
the  respondent  notice  in  writing  of  the  appeal, 
together  with  a  copy  of  the  caie,  as  required  by 
section  2  of  the  Sunuaary  Jurisdiction  Act,  1SJ7, 
and  this  is  ao  although  the  appellant  has  been 
unable  to  serve  the  respondent,  having  failed  to 
find  him  notwithstanding  every  effort  to  do  bo. 

_  Syred  v.  Carnithert,  (1858)  B.  B.  &  B,  4(J9,  di«- 
tingiushed. 

Semble,  justices  have  no  power  to  state  a  cm« 
oxider  section  33  of  the  Summary  JurisdictioQ  Act, 
1879,  where  they  have  dismissed  an  information  for 
felony  and  declined  to  c-ommit  the  person  obai^gad 
for  trial— FosB  v.  BK8T,  K,B.D.i  [190(i]  2  K.  B. 
105;  76  L.  J.  K.  B.  575, 

4.  Inturance — Life — Industrial  anurance  companjf 
—  Diipute  —  Ciaim  for  ouer  £2Q  againtt  a  wodttf 
which  iuues  polieiet  alto  for  leta  amount* — JuritHic- 
tion  of  jutticti  at  rtgard*  policy  exceeding  £20 — 
Collecting  Soeietiet  and  JndHttriil  Auurauce  Coni- 
paniei  Act,  189(>  (59  .£  60  Viet,  e,  26),  n.  1,  7.— 
Section  7  of  the  Gcllecting  Societiee  and  Industrial 
Assurance  Companies  Act,  1S96,  only  giv«a  joiis- 
diction  to  a  court  of  aummary  j  urisdiction  in  eases 
where  the  dispute  arises  with  reference  to  a  lit« 
policy  g^rantad  for  a  leas  sum  than  £20.^3owliso 
«.  ToPPiWQ,  K.B.D.,  423;  [1906]  I  K.  B.  468;  76 
L.  J.  K.  B.  170;  94L.  T.  209. 

See  also  Adulteration,  1  ;  Lioensing  Law,  1>9, 

LAND  TRANSFER:— 

Mortgage  or  charge — Segitlralion — liegitttrtd  pt*- 
prictor— Fraud— Forged  tTantfer—B«d!fication  o/ 
register  —  Indemnity  —  Inturanee  fund — Stquett  to 
register — Implied  warranty  of  title — Lost  hy  retiifiea- 
tion—Land  Trantjar  Act,  1873  (38  »t  39  Vict.  e.  87) 
—Land  Trani/er  Act,  1897  (60  *  61  Viet  c  65).  n  7. 
— A  transferee  of  a  charge  on  registered  laad  in 
Middlesex  took  his  transfer  to  the  Land  Registry 
for  registration,  and  was  accordingly  registered  as 
proprietor  of  the  charge.  It  was  afterwards  dis- 
covered that  the  transfer  was  forged  by  tbe  solicitor 
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of  the  original  proprietor.  The  original  proprietor 
obtained  an  order  for  reotifloation  of  the  register. 
The  transferee  applied  to  tiie  registrar  for  indemnity 
under  section  7  of  the  Land  Transfer  Act,  1897,  and 
the  registrar  made  an  award  in  his  favonr,  which 
was  confirmed  by  Kekewioh,  J. 

Held,  on  appeal,  that  as  the  transferee  had  no 
transfer  from  some  person  previously  on  the  reg^ister, 
and  had  not,  therefore,  in  that  sense  relied  on  the 
register,  he  had  suffered  no  loss  by  rectification, 
ami  was  not  entitled  to  any  indemnity  under 
section  7. 

Per  Stirling,  L.  J. — ^The  registrar  under  the  Land 
Transfer  Acts  has  a  statutory  duty  of  a  ministerial 
character  to  register  transfers  of  registered  charges 
on  registered  land,  and  on  the  demand  of  the 
transferee  to  issue  to  him  a  certificate  of  proprietor- 
ship. It  is  a  breach  of  duty  and  a  wrong  to  the 
existing  reg^tered  proprietor  to  remove  iiis  name 
and  register  the  charge  in  the  name  of  the 
supposed  transferee  if  uie  latter  has,  in  fact,  no 
title  to  require  the  registrar  to  do  so.  And  an  act 
of  the  registrar  when  called  upon  to  exercise  his 
duty  on  the  request,  direction,  and  demand  of 
another,  which  is  apparently  legal,  but  is,  in  fact, 
illeg^  and  a  breach  of  du^,  is  contemplated  by 
the  Act  of  1897  as  g;iving  rise  to  rights  of  indemni^ 
against  the  Crown.  On  the  principles  laid  down  in 
Sheffitld  Corporation  ▼.  Barclay,  54  W.  B.  49,  there 
ought  to  be  implied  a  eonfaract  by  any  person 
applying  for  reg^tration  to  keep  the  Crown 
indemnmed  against  any  liability  which  may  result 
from  the  exercise  by  the  reg^istrar  of  the  supposed 
duty  to  register  the  instrument  presented  to  him. 
Also  a  person  who  brings  a  tranner  to  aregistering 
authority  and  requests  him  to  register  it,  not  only 
affirms  it  to  be  genuine  but  warrants  it  to  be  so. 

Decision  of  Kekewioh,  J.  (S3  W.  B.  Ml], 
reversed.— ATTOEHKY-GmraBAL  v.  Odxix,  C.A., 
566  ;  [1906]  2  Ch.  47 ;  75  L.  J.  Oh.  425  ;  94  L.  T. 
659. 

See  also  Administration,  2;  Charity,  4;  Prac- 
tice, 1. 

LANDLOBD  and  TENANT  :— 

1.  Agreement  of  tenancy — Con$trudion  of. — A 
tenant  entered  into  possession  of  premises  under  an 
agreement  of  tenancy  "  for  a  period  of  twelve 
months  with  the  option  of  a  lease  after  the  afore- 
said time  at  the  rental  of  £30  per  annum." 

Held,  that  under  the  agreement  the  tenant  had  a 
right  to  daim  a  lease  for  a  further  period  of  at 
least  one  year  after  the  expiration  of  the  first 
twelve  months. — Austik  v.  Nbwhau,  K.B.D.; 
[1906]  2  £.  B.  167 ;  75  L.  J.  K  B.  563. 

2.  Covenant — Lease  of  puhlie-houte — Covenant  to 
keep  and  eonduet  the  hou»e  in  a  regular  and  proper 
manner — Knowingly  do  or  suffer  any  cut  whereby 
renewal  of  licence  refused — Act  of  sub-lessee. — By  a 
lease  of  a  beerhouse  the  lessee  covenanted  that  he 
would  at  all  times  during  his  term  keep  and  con- 
duct the  house  in  a  regular  and  proper  manner  in 
every  respect,  and  would  not  knowingly  or  willingly 
do  or  suffer  any  act  whereby  the  licence  might 
become  indorsed,  forfeited,  or  the  renewal  thereof 
refused,  and  would  not  commit  any  offence  against 
the  Ueensing  laws  for  the  time  being  in  force.  The 
lessee  sublet  the  house,  and  the  sub-lessee  was 
convicted  of  permitting  drunkenness  on  the 
premises,  and  the  renewal  of  the  licence  was  in 
consequence  refused.  In  an  action  by  the  lessor 
against  the  lessee  to  recover  damages  for  breach  of 
covenant, 

Held,  that  the  first  part  of  the  coyeiiaat  was  aa 
absolute  oovenant  to  Keep  and  oot^g^t  the  house 


in  a  regular  and  proper  manner,  and  was  not 
qualified  by  the  subsequent  part,  and  that  there 
had  been  a  breach  of  it  entitling  the  lessor  to 
damages. 

BryatU  v.  Hancock  db  Co.,  [1899]  A.  C.  442,  48 
W.  B.  Dig.  88,  distinguished.— Palkthorfb  v. 
Thb  Houx  Bhxwkbt.  C.A.,  489 ;  [1906]  2  E.  B.  5; 
75  L.  J.  K  B.  555 ;  94  L.  T.  871. 

3.  Covenant  not  to  assign  without  lessor's  consent- 
Condition  to  lessor's  consent — Covenant  by  assignee  to 
pay  rent  during  residue  of  term — Validity  of  covenant 
— Action  by  lessor  against  assignee — "  ^Vne  or  sum  of 
money  in  the  nature  of  a  fine  payable  for  or  in  respect 
of  such  consent" — Conveyancing  and  Law  of  Property 
Act,  1892  (55  &  56  Vict.  c.  13),  s.  3.— A  lease  con- 
tained a  covenant  by  the  lessee  not  to  assigpi  the 
demised  premises  without  the  consent  of  the  lessors, 
such  consent  not  to  be  unreasonably  withheld.  The 
lessee,  being  desirous  to  assign,  applied  to  the 
lessors  for  the  necessary  consent.  The  lessors 
required  as  a  condition  to  their  consent  that  the 
assignee  should  covenant  that  he  would  pay  the 
rent  reserved  during  the  remMnder  of  the  lease.  A 
licence  to  assign  was  accordingly  granted  by  the 
lessors  in  the  form  of  an  indenture,  to  which  the 
assignee  was  a  party,  aud  which  contained  a  coven- 
ant by  the  assignee  that  he  would  pay  the  rent 
reserved  by  the  lease  during  the  residue  of  the 
term.  In  an  action  by  the  lessors  against  the 
assignee  under  the  oovenant  to  recover  rent  which 
accrued  due  after  a  subsequent  assignment. 

Held,  that  section  3  of  the  Conveyancing  Act, 
1892,  afforded  no  defence  to  the  action ;  for,  even 
if  the  oovenant  was  for  the  payment  of  a  *'  fine  or 
sum  of  money  in  the  nature  of  a  fine,"  the  effect  of 
the  section  was  not  to  make  such  a  payment  illegal, 
but  merely  to  read  into  the  lease  as  between  the 
parties  to  the  lease  a  proviso  that  no  such  sum 
should  be  payable,  and  the  assignee  was  not  in  a 
position  to  complain  of  a  breach  of  that  proviso. 

Semble,  per  Vaughan  Williams  and  Stirling, 
L.JJ.,  that  the  covenant  was  not  a  covenant  for  the 
payment  of  a  "  fine  or  sum  of  money  in  the  nature 
of  a  fine  "  within  the  meaning  of  section  3  of  the 
Conveyancing  Act,  1892.— wattb  v.  Jensirqs, 
C.A.,  611 ;  [1906]  2  E.  B.  11 ;  75  L.  J.  K.  B.  542. 

4.  Covenant  to  repair  —  Lessor's  liability  —  Old 
building — Natural  decay — ConstruUion. — ^The  prin- 
ciple of  oonstruotion  that,  imder  a  covenant  to 
repair,  the  covenantor  need  not  renew  a  building 
worn  out  by  age  or  decaying  from  faulty  construc- 
tion applies  to  the  case  of  a  lessor  as  well  as  to  the 
case  of  a  lessee  who  has  entered  into  such  a  cove- 
nant; and  for  the  purpose  of  construing  such  a 
covenant  there  is  in  this  respect  no  distinction 
between  the  two  cases.— ToRBEirs  v.  Walkxb, 
Ch.D.  Warrington,  J.,  584;  [1906]  2  Ch.  166;  75 
L.  J.  Ch.  645. 


5.  Lease — Long  term — Option  to  purchase  /« 
Ruite  against  perpetuities — Covenant  running  with 
land — 32  Sen.  8,  c.  34. — An  option  in  a  lease  to 
purchase  the  fee  simple  is  somettiing  wholly  outside 
the  relations  of  landlord  and  tenant,  witii  which 
alone  the  statute  32  Hen.  8,  c.  34,  deals,  and  there- 
fore cannot  be  enforced  as  running  with  the  land 
within  the  purview  of  that  statute,  though  such  a 
contract  in  a  lease  may  be  good  as  Unding  the  heirs 
and  assigns,  provided  it  ^es  not  infringe  the  law 
against  perpetuities. 

Decision  of  Warrington,  J.  (53  W.  B.  203), 
affirmed.— WooDALL  v.  CLiFTOif,  C.A.,  7 ;  [1905] 
2  Ch.  257 ;  74  L.  J.  Ch.  555  ;  93  L.  T.  257. 

6.  Lease  —  Specific  performance — Beservalion  of 
'ninercUs— Covenant  to  erect  houses— Particuiari  of 


^9 


Landlord  and  Tenant. 
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hotuet  tpeeified — Leuee  owner  of  mtn«rab— Com- 
•cnTMMcf  atAionhrmi/j}^  by  mortgagor— Damagu, — 
The  defendant  had,  in  1894,  taken  a  lease  of  a 
certain  piece  of  land  for  nine^-nine  years,  by  which 
he  covenanted  to  erect  seven  dwelling-hoTues  similar 
to  those  already  erected  in  a  oertun  road,  and  to 
.  ddiver  ihem  np  at  the  end  of  the  term  in  sood  and 
substantial  repair.  The  lease  also  contained  a 
rewrvation  of  the  mines  and  minerals  (which  did 
not  belong  to  the  lessor)  in  favonr  of  the  person 
who  would,  if  the  lease  had  not  been  made,  be  for 
the  time  bdng  entitled  thereto,  with  power  to  enter 
upon  the  demised  premises  and  occapy  the  surface 
thereof  and  to  work  the  minerali  under  the  landi, 
without  leaving  any  support  for  the  surface  or  any 
buildings  thereon,  and  for  that  purpose  to  sink  pits 
and  to  make  pit-hills  and  spoil-banks,  paying 
reasonable  compensation  to  tbe  lessee  and  his 
assigns  for  the  damage  so  caused.  The  lands  the 
subject  of  the  lease  had  been  assigned  by  tbe  lessor, 
and  the  assignee  mortgaged  them  to  the  plaintiff. 
The  defendwt  was  abo  by  another  lease  granted 
by  the  owner  of  the  minerals,  and  prior  in  date  to 
the  present  one,  entitled  to  the  mines  and  minerals 
under  the  demised  land.  As  the  defendant  had  not 
complied  with  hia  covenant  to  erect  the  seven 
houses,  although  he  had  erected  other  buildings, 
the  mortgagor  nad  brought  an  action  for  possession 
on  the  ground  of  the  breach,  but  that  action  had 
been  compromised.  The  plaintiff,  who  was  tbe 
mortgagee  of  the  demised  land,  now  sued  for 
■peoiSo  performance  of  tiie  covenant  to  build  the 
■eran  hoinsea. 

Held,  that  the  defendant  was  bound  to  comply 
with  his  covenant  to  build,  notwithstanding  that 
he  was  entitled  under  his  mining  lease  to  use  the 
whole  surface  of  the  land  for  mining  operationa ; 
that  the  particulars  of  the  houses  to  be  erected 
under  the  covenant  were  sufficiently  specified  so 
that  specific  performance  could  be  decreed ;  that  a 
a  de<vee  for  specific  performance  was  tJie  only 
remedy  available,  as  the  damages  for  the  injary  done 
to  the  reversion  would  necessarily  be  infinitesimal 
on  account  of  the  leng^  of  the  lease,  and  would 
therefore  be  no  adequate  compensation  for  the 
depreciation  of  the  reversion :  and  also  that  the 
oompromise  of  the  action  brought  by  the  mortgagor 
for  possession  on  the  ground  of  noncompliance 
with  the  covenant  to  build  was  no  defence  to  the 
present  action,  as  the  mortgagor's  action  was  not 
maintainable,  and  therefore  ito  compromise  could 
not  affect  the  mortgagee. — ^MoLTNXUX  v.  Biohabd, 
Ck.D.  Kekewxch,  J.,  177;  [1906]  1  Oh.  34;  75 
L.J.  Oh.  39;  93  L.  T.  698. 

7.  Leuor  tenant  for  life — Cfovenant  by  lessor  and 
auigne — Death  of  leuor — Liability  of  executors. — 
The  plaintiffs  were  the  executors  of  one  Bath  and 
the  defendnnts  the  executors  of  one  Bowles,  and 
the  action  was  brought  for  the  balance  of  com- 
pensation for  certain  crops,  &o.,  pursuant  to  a 
covenant  in  a  lease  granted  by  Bowles  to  Bath. 

Bowles  was  tenant  for  life,  and  under  the  powers 
of  the  Settled  Laud  Acts  granted  the  lease,  and 
by  its  terms  it  was  provided:  "And  the  lessor 
hereby  for  himself  and  his  assigns  covenants  with 
the  lessee  that  he  will  pay  the  tithe  rent- charge  on 
the  said  premises,  also  Uiat  he,  the  lessor,  or  his 
aasi^fns,  or  the  succeeding  tenants  will  at  the 
expiration  or  sooner  determination  of  the  said 
term  take  and  pay  for  the  growing  crops  and 
manure  then  upon  the  said  demised  premises 
and  the  unexhausted  tillages  and  dressings 
according  to  the  custom  of  (he  country  at  a 
fair  valuation  to  be  made  by  two  valuers,  one  to  be 
chosen  by  each  party,  or,  ia  the  eveot  of  their  , 


differing,  then  by  a  third  person  to  be  ohoMn  hf 
such  valuflrs." 

After  certain  other  provisions  the  lease  provided 
that  in  the  event  of  the  lessor  or  his  assiyiii 
desiring  during  the  sud  term  to  resume  pogeeanon 
the  lessor  or  his  assigns  should  pay  to  the  lessee,  hia 
executors,  administrators,  or  astigus,  for  the 
growing  crops,  &c.,  "  and  for  the  nnexhaoated 
tillages  and  dressings  the  like  amotmt  as  he  (v 
they  would  be  entitled  to  upon  quitting,  pursuant 
to  ttie  covenant  of  the  lessor  in  that  b^ialf  before 
contained." 

The  lessor  having  died,  the  owners  of  the  fe« 
simple  sold  a  certain  portion  of  the  demised 
property  to  the  0.  F.  R.  (limited),  subject  to  tha 
tenancy  and  to  the  payment  of  compensation,  &&, 
under  the  lease.  The  plaintiffs  paid  rent  in  respect 
of  this  portion  to  the  C.  F.  E.  (limited),  and, 
notice  having  becoi  given  by  the  C.  F.  B.  (Limited) 
to  the  plaintifb  £at  they  intended  to  resume 
possession,  it  was  agreed  that  the  0.  F.  E.  (Limited) 
should  pay  the  plamtiffs  £50  in  respect  of  the  un- 
exhausted improvements. 

The  0.  F.  E.  (Limited)  being  wound  up,  the 
plaintiffs  could  not  obtain  this  amount,  and  tfa«y 
then  sued  the  defendants  on  the  covenant  by  Bowka 
in  the  lease. 

Held  (8£&mung  the  dedsion  of  the  learned  county 
court  judge),  that  the  defendants  were  not  liaUa. — 
Bath  v.  Bowuu,  K.B.D.  ;  93  L.  T.  801. 

8.  NoHu  to  landlord  of  d^eetive  state  of  r^mir— 
Contract  by  landlord  to  repair — Injury  to  voife  of 
tenaiit — Bemedy  of  tenant — Remedy  of  wife. — A.  leto 
a  house  fo  B.  0.,  the  wife  of  B.,  aa  agent  of  B., 
anbaeqnently  agreea  with  A.  that  B.  woidd  oontinne 
in  occupation  of  the  said  premises  on  the  condition 
that  A,  does  the  repairs,  which  are  badly  needed. 
A.  does  not  repair,  and  0.  is  seriously  injnrad  owing 
to  the  defective  condition  of  the  kitchen  floor. 

Held  (Mathew,  L.J.,  dissenting),  that  0.  had  no 
cause  of  action ;  not  on  the  contract  because  she 
was  no  party  to  it;  not  in  tort  because  it  could  not 
be  shown  that  A.  owed  any  duty  to  her  ao  aa  to 
make  him  liable  for  misfeasanoe. 

Per  Mathew,  L.J. — C-  had  a  cause  of  action,  on 
the  ground  that  A.  induced  her  to  continue  on  tbe 
premises  by  a  representation  which  proved  to  be 
nntrue.— Cavalieb  v.  Popk,  C.A.,  68;  [1905] 
2  K.  B.  767;  74  L.  J.  K  B.  857  ;  93  L.  T.  475. 


9.  "  Outgoings" — Oovenant  by  tenatU  to  pay  ' 
goings  " — Paving  expenses — Liability  of  tenant.— 
Action  to  recover  £22  13s.  3d.  paid  oy  tbe  plaintiff 
to  the  Sheffield  Corporation  aa  to  the  proportioo  at 
expenaea  incurred  imder  aeotion  150  of  tne  Pnblio 
Health  Act,  1875,  in  levelling,  paving,  and  making 
good  a  road  abutting  on  premiaea  of  which  tbe 
plaintiff  waa  lessor  and  the  defendants  were  leaaaes ; 
the  plaintiff  contended  that  the  defendaata  ware 
liable  under  a  covenant  contained  in  the  lease  of 
the  premises  to  rupay  the  amount.  The  lease  was 
for  twenty-one  years,  at  an  annual  nait  of 
£105  16a.  clear  of  all  dieductions  (except  inoperty 
tax),  and  contained  covenants  by  the  lessees  to  pay 
the  rent  reserved  and  "  all  rates,  taxes,  and  out- 
goings now  payable  or  hereafter  to  become  payaUa 
m  respect  of  the  said  premises."  Theca  waa  alao  a 
repairing  covenant  in  the  lease.  The  oonnty  cooit 
judge  held,  upon  the  authority  of  Hill  v.  Edwards, 
(1885)  Oab.  &  Ell.  481,  and  Tidioelt  v.  Whitwortk, 
(1867)  L.  B.  2  0.  P.  326,  that  the  plaintiff  ooald 
recover,  and  gave  judgment  for  the  defendaata. 

The  Court  allowed  the  appeal,  holdin|^  that 
paving  expenses  were  "outgnngs"  within  tha 
covenaat,  and  that  no  distinctioa  oould  for  thia 
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pntpose  be  diawn  between  such  expenses  and 
expenses  incnrred  for  work,  such  as  sanitary  work, 
done  on  the  demised  premises.— Oreatbs  v.  Whit- 
UAX8H,  Watsoit,  &  Cc,  K.B.D. ;  [1906]  2  K.  B. 
340;  75  L.  J.  E.  B.  633. 

10.  8aie  of  the  revenion^Coittnant  for  mnitt 
enjoytAent — Liability  of  Umot.—A.  lease  contained 
toe  following  covenant  for  qtiiet  enjoyment :  "  And 
the  lessor  for  himself,  his  heirs,  executors,  adminis- 
trators, and  assigns  doth  hereby  covenant  with  the 
lessee  that  the  leasee  .  .  .  shall  and  may 
pMoeably  enjoy  the  demised  premises  during  the 
said  terra  without  any  interruption  or  disturbance 
by  the  lessor  or  any  person  «lMming  under  him." 
A  breach  of  this  covenant  was  committed  by  the 
asognee  of  the  reversioner. 

Held,  that  the  lessor  was  not  liable  for  wrongful 
or  negligent  acts  committed  by  an  assignee  of  the 
reversioner  whom  he  has  not  expressly  or  impliedly 
authorized  to  do  the  acts. — Williams  v.  Gabriel, 
K.B.D.,  379 ;  [1906]  1  K.  B.  156 ;  76  L.  J.  K.  B. 
149;  94L.  T.  17. 

11.  Ytarly  tenancy — Conslructum  of  agreemeut, — 
'  By    an    agreement    of    tenancy    certain    licensed 

premises  were  let  from  a  certain  date  "  until  such 
ten&ncy  should  be  determined  as  hereinafter  men- 
tioned," at  an  annual  rent  of  £70  dear  of  all 
deductions  except  landlord's  property  tax,  payable 
quarterly.  The  tenant  agreed  further  to  keep  the 
premises  in  repair,  not  to  assign  or  underlet  with- 
out notice,  to  keep  up  the  Ucenoes  wherever 
necessary,  and  the  luidlord  had  the  right  to  eject 
the  tenant  for  misoondnot.  The  tenancy  was 
terminable  by  three  months'  notice  in  writing. 

Held,  that,  having  regard  to  the  above  terms, 
the  agreement  was  one  for  a  yearly  tenancy, 
terminable  only  by  a  three  months'  notice  expiring 
at  the  end  of  any  full  year. — Lewis  v.  Bakeb, 
K.B.D.,  146;  [1906]  2  K.  B.  676;  74  L.  J.  Z.  B. 
617;  93L.  T.  267, 

See  also  Distress,  1-4 ;  Negligence,  2. 

LANDS  GLAUSES  ACTS:— 

1.  OompuUory  purchase — Purehaier  compelled  to 
take  a  conveyance  —  Form  of  conveyance  —  Lands 
Clauses  Consolidation  Act,  1845  (8  (fe  9  Via.  e.  118), 
M.  76,  81,  S2— Finance  Act.  1895  (58  Ftc*.  c.  16), 
s.  12. — ^A  local  authority  had  under  a  compulsory 
purchase  paid  the  purchase-money  into  court, 
accepted  title  and  taken  possession,  but  refused  to 
take  a  conveyance. 

Held,  on  summons  by  vendor,  that  they  were 
compelled  to  take  a  conveyance  to  be  settled  in  case 
ot  difference  by  the  court. 

in  re  Pigott  and  Qreat  Western  Railway  Co.,  29 
"W.  E.  727,  16  Oh.  D.  146 ;  Harding  v.  Maropolitan 
BaUway  Co.,  20  W.  B.  321,  7  Oh.  164 ;  and  Wolver- 
hamplon  and  Walsall  Railway  Co.  v.  London  and 
North- Western  Railway  Co.,  16  Eq.  439,  22  W.  B. 
Dig.  118,  followed. — Oabt-Elwbs'  Contraot,  Be, 
Ch.D.  Bwinfen  Eady,  J.,  480 ;  [1906]  2  Oh.  143 ; 
75  L.  J.  Oh.  671 ;  94  L.  T.  845. 

2.  Costs — Apportionment— Funds  in  court — Rein- 
vestment in  land — Part  only  of  invested  money  provided 
from  funds  in  court — Costs  of  applieation  and 
expenses. — ^Upon  an  application  for  reinvestment  in 
luid  of  a  fund  paid  into  court  by  the  London 
County  Council  as  the  price  of  land  bought  by  the 
council  under  compulsory  powers  of  purchase,  the 
fund  in  court  formed  less  than  half  tiie  sum  pro- 
posed to  be  reinvested. 

Held,  that  the  usual  order  must  be  made  as  to 
costs,  following  the  form  appearing  on  p.  2457  of 
Setott's  Forms  of  Judgments  and  Oraers,  no  special 


provision  being  made  for  the  apportionment  of  the 
surveyor's  and  conveyancing  fees.— J.  W.  ClasK 
(Deceased),  Be,  Ch.D.  Bwinfen  Eady  J.,  386; 
[1906]  1  Oh.  615 ;  76  L.  J.  Oh.  325. 

3.  Notice  to  treat  for  part  of  building — Partioular$ 
of  daim  sulject  to  apportioned  rent — Summons  under 
section  119  to  apportioned  rerd  at  less  than  the  sum 
claimed — Notice  to  take  whole  under  section  92 — Com- 
promise —  Delay  —  Aequiescenos  —  London  County 
Council  (Improvements)  Act,  1900  (63  <fe  64  Vict.  e. 
cdxix.),  s.  38.  —  In  May  and  November  1901, 
respectively  notices  to  treat  for  part  of  a  manufactory 
were  served  upon  the  owner  and  lessees  of  premises. 
Before  the  end  of  January,  1902,  they  had 
forwarded  claims  and  particulars  subject  to  an 
apportioned  rent  of  £200  per  annum.  The  parties 
negotiated  at  conriderable  enense  with  rrgard  to 
the  amount  of  the  apportioned  rent,  and  ultimately, 
after  a  summons  issued  under  section  119  of  toe 
Lands  Clauses  Consolidation  Act,  1845,  on  the  18th 
March,  1904,  the  claimants  agreed  to  an  apportion- 
mnnt  at  £100  per  annum.  An  offer  of  considerably 
less  than  the  amount  claimed  having  been  made  to 
the  lessees  at  this  apportioned  rent,  tJbey  required 
the  whole  mannfadory  to  be  taken  under  section 
92.  In  their  action  uie  plaintiffs  moved  for  an 
interim  injunction  to  restrain  further  proceedings 
under  the  notices  to  treat. 

Held,  that  the  mere  lapse  of  time  standing  alone 
counted  for  nothing,  as  the  compensation  asked  had 
never  been  ag;reed  to  provided  the  reduction  in  the 
apportioned  rent  was  consented  to,  and  that  the 
ohumants  had  not  forfeited  their  right  to  insist  on 
the  whole  manufactory  being  taken  by  simply 
making  their  claim. 

Oardner  v.  Charing  Cross  Railway  Co.,  2 
John.  &  Hem.  248,  followed.— Lavkbs  «.  Lokdoit 
CoTTNTT  OonKOiL,  Ch.l).  Kekewich,  J. ;  93  L.  T.  233. 

4.  Sale  of  eopyhtddt— Vendor  dying  before  comple- 
tion— Fine  on  admittance  of  vendor's  heir — Vendor's 
eoste  of  title — Lands  Clauses  Consolidation  Act,  1846 
(8  <fe  9  Viet.  c.  18),  s.  82. — A  company  agreed  to 
purchase  oopybolas  under  the  Land  Clauses  Acts. 
Vendor  died  before  completion. 

Held,  that  the  company  were  bound  to  pay  the 
costs  of  constituting  a  proper  person  to  convey, 
ioclnding  the  oosts  of  procuring  the  admission  of 
the  vendor's  heir  as  tenant  and  the  fine  payable 
thereon. 

In  re  Liverpool  Improvement  Act,  16  W.  B.  667,  6 
Bq.  282  ;  In  re  Dublin  {South)  City  Market  Co.,  25 
L.  B.  Ir.  265  ;  In  re  Lloyd  and  North  London  Rail- 
way Act,  1861,  44  W.  B.  522,  [1896]  2  Oh.  397 ;  and 
In  re  Bear  Island  Defence  Works  and  Doyle,  [1903] 
1  Ir.  164,  applied.— LoNDOir  IJinTED  T&amwats 
Act,  1900,  Be,  Ch.D.  SwinfenEady,  J.,  328;  [1906] 
1  Oh.  534 ;  75  L.  J.  Ob.  223  ;  94  L.  T.  608. 

See  also  Arbitration,  1 ;  Lunatic,  2. 

LEASE: — 

1.  Forfeiture  on  Itguidofion — Relief  against — Sale 
toithin  a  year  of  forfeiture — What  amounts  to,  within 
meaning  of  section  2,  stib-section  2,  of  the  Conveyanc- 
ing Act,  1892.  —  The  M.  B.  Co.,  defen^ts, 
were  mortgag^ees  in  possession  of  the  freehold  of 
certain  premises  leased  to  the  H.  C.  Co. 
This  company  went  into  liquidation,  and  thereby 
inouned  a  forfeiture  for  breach  of  a  covenant  in 
their  leases  against  bankruptcy.  The  receiver 
appointed  by  the  H.  0.  Co.,  to  enable  him 
to  take  advantagre  of  the  provision  for  relief 
against  such  a  forfeiture  unoisr  section  14,  sub- 
sections 1  and  6,  of  the  Conveyancing  Act,  1881, 
and  section  2,  sub-section  2,  of  the  Conveyancing 
Act,  1892,  entered  into  a  oontraot  for  sale  within 
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on  a  fe&r  from  tha  date  of  the  compuiT  gMng  into 
liquidation,  but  auch  oontrftot  waa  conditional  only 
aod  entered  into  solely  for  the  purpose  of  obtuuiDg 
the  boneflt  of  the  proviiioui  in  tha  Acts. 

Seotioii  14,  sub  section  1,  of  the  C  m^ey^nclng 
Act,  IS81,  provided  (or  relief  agMnst  forfeiture. 
Sub-section  6  of  this  aeation  exclafei  from  such 
relief  breaches  of  conditions  for  forfeiture  on  the 
bankruptcy  of  a  lessee. 

Section  2,  aub-soction  2,  of  the  ConTeyancing 
Act,  1S92,  extended  these  proviiions  for  relief 
giTen  by  section  14  to  a  caie  of  forfeittire  on 
bankruptcy,  but  for  one  year  only  from  the  date  of 
the  bankruptcy ;  but,  in  case  of  a  sile  within  one 
year,  the  proviaiona  for  relief  were  made  applio- 
abk. 

On  a  motion  in  the  aotiou  by  the  M.  B.  Oo.  for 
posteaaion  of  the  pretniaea  for  the  forfeiture, 

Held,  there  waa  no  sale  within  tbe  meaning  of 
aeotion  2,  sub-aeotion  2,  of  the  GouTeyancicig  Aot, 
1892.  Tu  come  within  the  proviaiona  of  that  aeotion 
and  Siib-aec'iou  a  sale  must  be  completed  fay 
conveyance,  or  the  contract  entered  into  must  be 
an  absolnte  contract  for  sile.— Oastl'E  &  Sons,  Ek, 
Mitchell  v.  OAexLB  &  Sons,  Ch.D.  Jot/c$,  J, ;  91 
L.  T.  396. 

2,  (hanl  of  land  for  tpte'tfic  pitrpoie — Light — 
External  or  party-wall — Tretpaii  -Derogation  from 
grant — Aathoritii  n/ architect— London  Baiiding  A<:t, 
1894  (67  *  58  Vict.  c.  coxUi.),  t.  6,  tul-tedion  16.— 
The  defendant!,  «ha  owned  soma  la>id,  which  wna 
covered  with  boildiuga,  leasad  a  portion  of  that  larid 
to  tha  plaintiffs  for  tbe  purp  se  of  erecting  a  ware* 
bouse  and  showrooms,  for  wbiob  purjioae  a  Urge 
amount  of  light  would  be  n^K^ea-ary,  the  plan< 
which  were  approved  by  the  defendant!  showed 
that  there  were  to  be  windows  in  the  external  wall 
of  the  new  buildings  adjacent  to  the  land  tetaioed 
by  the  plainriffd.  By  another  agreement  tbe 
defendants  undertook  to  demoliah  the  buildings  on 
the  demiied  \m-  d.  Some  rafters  and  purlins  of  tne 
bui'dixga  on  the  defend «nta'  land  wvre  left 
projecting  a  few  inches  over  the  laud  leased  to  tha 
plaintifTs,  and  they  were  supported  by  stauohions 
vhioh  atood  partly  on  the  plaintiffs'  land,  Tliese 
purlins  aud  rafters  were,  with  the  c<msent  of  the 
plaintiff*'  architfct,  but  without  the  knowledge  or 
consent  of  tbe  >>lamtiff:j  themselrea.  built  into  the 
external  wall  of  the  platotiffa.  which  w«g  built 
entirely  on  the  plaintiffs'  land.  The  stunchions  were 
also  grouted  in  to  the  wall,  the  plaintiffs'  wall  and 
tbe  defendants'  buUding  being  in  fact  conueated. 
The  lotal  authority  t«ok  proofed ings  against  the 
plaintiffs  to  close  the  windows  in  that  external 
wall,  which  they  alleged  had  become  a  party  wall 
through  the  acts  of  the  detendnnts,  Tbe  plaintiffs 
brought  this  action  to  teatrain  the  defendants  from 
using  their  wall  and  to  compel  them  to  remove  the 
rafters  a  id  purlins  from  the  wall. 

Held,  that  thn  use  by  the  defuudants  of  the 
plaintiffs'  wall  which  had  led  to  the  local  authority's 
demand  was  a  trespass  and  amounted  to  a  deroga- 
tion from  their  grant,  and  the  injunction  asked  for 
wa^  accordingly  granted. 

Held,  also,  that  it  was  not  within  the  scope  of 
the  plaintiffs'  architect's  authority  to  aanction  the 
rafters  and  purlins  being  built  into  the  plaintiffs' 
wall,  aid  that  tbe  plaintiffs  were  not  bound  by  it. 
— Beits  v.  Pickfords,  Ch.D.  Etkcwkh,  J.,  ild; 
H  L.  T.  363. 

Sec  also  Uines,  1 ;  Mortgage,  3. 

LIBEL:— 

Fair  comjnent  —  Privilege  —  Maliet  —  Extrituk 
tvidence.— la  an  aoUon  of  libel  a  plea  that  the 


words  ore  fair  comment  on  a  matter  of  ptibUa 
intereit  may,  like  a  plea  that  the  words  won 
published  on  a  privilege  1  occasion,  be  rebutted 
by  proiif  of  malice,  and  the  plaintiff  may  proTS 
auoh  malice  by  extriueic  evideace. 

Ca-mpheU  y.  Spottuwoode.  11  "W.  H,  569.  3  B.  &  8. 
769,  and  Mertvate  v.  Carson,  38  W.  K.  231,  20  Q.  B.  D. 
275,  diacuiaed.— Thomas  v.  Bsasbcky,  Aokkw,  & 
Co.,  C.A.,  608. 

See  also  Criminal  Law,  8,  9  •  Discovery,  1. 

LICENSING  LAW: - 

1.  Juiticu—Biai—Bt/erence  o/  renewal  of  liceoee 
to  quarter  leetiom — Liceruing  juttict  tuhtequtntijf 
appointed  to  sit  on  compemation  eon\mitt«  —Bentwal 
of  licrnce  refused — i'aiidity  of  order — Lieeniing  Act, 
1904  (4  Ed.  T,  c.  23),  t.  1,  tab-iection  2;  j.  5,  »ufr- 
irction  3. — When  the  justices  of  a  licensing  district 
acting  under  section  1,  sub-sei:tton  'i,  o(  the 
Licensing  Ac',  K>04,  refer  the  matter  of  the  renewal, 
with  I  heir  report  thereon,  to  quarter  aeaiijna,  tlw 
reference  to  quarter  seasiona  is  not  in  tbe  iiatare  of 
ao  appeal.  Therefore,  although  in  a  particular  caM 
a  justice  might  have  taken  such  an  active  part  as  a 
mt-mber  of  tbe  licensing  committee  as  to  b« 
ineligible,  on  the  ground  of  bias,  to  sit  at  qoaHec 
aessions,  there  is  nothing  in  the  Act  to  preveut  him 
taking  part  in  the  aubsequent  proceedtnga,  sinca 
the  report  to  quarter  seaaions  is  in  tbe  nature  ot  a 
motiin  rather  than  a  d^cinion. — Bkx  v.  OHSaatRB 
Jl'BTtcKs,  K.B.D.,  183;  [1906]  I  K.  B.  362;  7* 
L.  J.  E.  B.  290:  94  L.  T.  412. 

2.  Juitieet  —  Renrwal  of  licence — R'poH  —  Pro- 
eeedingt  lefore  compejisiitioa  tommitCte — Judicial  pnt- 
ceeiiingi — Jurisdiction  to  Hate  a  case — Lic*nting  Act, 
1904  (4  Ed.  7,  c.  23)  sa.  1  {2J,  6  (2).— Where  tba 
quea>^ioa  of  the  renewal  of  a  licence  is  referred  to 
quarter  sessions  under  section  1  (2}  of  tba 
Licensing  Act,  1904,  the  proceedings  befon 
quartet  sessioua  or  before  the  committee  appointed 
by  tbe  quarter  sessions  under  section  A  (2)  of  tiM 
Act  are  judicial  proceedings,  and  the  justices  hsva 
power  to  state  a  oaae  for  the  opinion  of  the  High 
Court. 

Morgan  v.  Aylesford  JatVcet,  [1906]  1  K.  B.  437, 
explained.  —  RkX-  v.  SotTTSAMPTOIf  JtrixiCEa. 
K-B.D..  484;  [1906]  1  K.  B.  446;  75  L.  J.  K  B. 
29o ;  94  L.  T.  437. 

3.  fthjection  to  licence — Borne  «nn«M#ury— 
Brfiort  by  justices  of  dittrt't  to  quarter  «eMton# — 
Evidence— Licensing  Act,  1872  (35  Jt  36  Viet.  c.  »t], 
I.  42-Lictu»i„g  Act,  1904  (4  Hd.  7.  e.  23).  j.  1.— 
Wh>re  the  question  of  the  renewal  of  a  licence  haa 
been  referred  under  the  Licensing  Act.  1904.  bj 
the  Jiceustng  justices  for  the  district  to  quartar 
aessious  the  report  made  by  such  Sii^ensing  justioM 
is  not  evld>^nce  upon  which  the  quarter  MtnOBI 
can  act,  as  they  can  only  act  upon  evdence  given 
before  them  upon  o»th.— Dabtfobd  BaswEnv  Co. 
V.  LoNDOif  QtjABTEK  Sessions,  K.B  D.  ;  [1906]  1 
K.  B.  695 ;  75  L.  J.  K.  B.  597  ;  94  L.  T,  782. 

4.  Offences  —  Belling  int<yxifattng  liquor  viithemt 
licfnce — Offtnae  of  trifling  nature — Summary  Jarit- 
diction  Ati,  1879  (42  "<fe  43  Y^id.  e.  49),  ».  16,— For 
an  incoming  tenant  of  a  public-house  to  carrr  on 
tbe  business  of  the  heme  for  a  period  of  nine  oaya 
without  a  licenca  is  a  serious  offence ;  and  the  facta 
that  the  outgoing  tenant  has  been  doly  lioenacd. 
and  that  for  nine  days  after  his  departure,  tlia 
period  in  question,  no  sessions  set  at  which  » 
temporary  transfer  of  his  licence  could  be  applied 
for,  do  not  warrant  a  court  of  sninmary  jtirif- 
diction  in  treating  the  offence  aa  one  of  a  trifling 
nature  within  tbe  meaning  of  section  16  ol  Um 
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Summary  Jurisdiotion  Act,  1879.  —  Babitabd  v. 
Baetoit,  K.B.D.;  [1906]  1  E.  B.  357;  75  L.  J. 
E.  B.  326. 

6.  ProvitionaH  licence — Period  o/ievm  yeart— Con- 
firming authority — Liceneing  Act*,  1828  (9  Oto.  4,  e. 
61).  i.  13;  1874  (37  *  38  Viet.  «.  49),  «.  22;  1904 
(4  j^d  7,  c.  23),  «.  4,  «u(  Mctton  3. — Licendog  Act, 
1874,  ■.  22 :  "  Any  person  interested  in  any  premises 
about  to  be  oonstrnoted  ...  for  the  purpose 
of  being  used  at  a  house  for  the  sale  of  intozioating 
liquors  .  .  .  may  apply  to  the  licensing  jostioes 
tmd  the  confirmiog  authority  for  the  provisional 
grant  and  confirmation  of  a  licence  in  respect  of 
such  premises.  ...  A  provisional  grant  and 
order  of  confirmation  shall  not  be  of  any  validity 
until  it  has  been  declared  to  be  final  by  am  order  of 
the  licensing  justices.    .    .    ." 

Licensiag  Act,  1904,. s.  4,  sub-seotioa  3:  "The 
justices  uiay,  if  they  think  fit,  iustead  of  granting 
anew  on-licence  as  an  annual  licence,  g^rant  the 
licence  for  a  term  not  exceeding  seven  years." 

Held,  that  the  powers  of  granting  a  provisional 
licence  under  section  22  of  the  Licensing  Act,  1874, 
are  applicable  to  the  grant  of  a  licence  for  a  period 
of  seven  years  under  section  4,  sub-section  3,  of  the 
Zicennng  Act,  1904 ;  it  is  no  objection  to  such  a 
grant  that  the  licence  will  not  commence  to  run 
from  or  determine  on  the  5th  of  April  of  any  year 
in  aooordanoe  with  section  13  of  the  Alehouses  Act, 
1828,  as  amended  by  section  33  of  the  Licensing 
Act,  1902.  —  Rkx  v.  Johnstonb,  K.B.D.,  347; 
[1906]  1  £.  B.  228 ;  76  L.  J.  K  B.  229;  94  L.  X. 
377. 

6.  Semovai  of  licence — Power  to  attach  condition*  to 
licence— Licenting  Acts,  1872  (35  <b  36  Vict.  e.  04), 
«.  50;  1874(37  A  38  Vict.  e.  49),  a.  22;  and  1904 
(4  Bd.  7,  e.  23),  «.  4,  aub-aection  2.— Section  4,  sub- 
seotion  2,  of  the  Licensing  Act.  1904,  does  not 
M>ply  to  orders  for  removal  of  a  licence,  and 
boensing  justices  are,  therefore,  not  entitled  under 
that  section  to  attach  conditions  to  an  order  for 
removal,  securing  the  monopoly,  value  of  an  on- 
licence  to  the  public  — Bxx  v.  Drirkwater, 
K.B.n.,  96;  [1906]  2  K.  B.  469;  74  L.  J.  K.  B. 
722;  93L.T.  165. 

7.  Benewal  of  licence — Houie  fiof  requiredr—Lieme- 
ingjuaticei  delegating  their  poioera  to  tub-committeea — 
Report  of  aub-committee—Duty  to  communicate  to 
liceneee — Export  of  house  to  quarter  aeationt — Queation 
a$  to  otJier  houaea  in  neighbourhood  not  reported — 
Admiaaibility  of— Licensing  Act,  1904  (4  Ed.  7, 
e.  23),  s.  1,  aub-aection  2;  a.  6,  tub-aection  2.— 
During  the  hearing  of  an  application  for  the 
renewal  of  a  licence  before  the  committee  of  quarter 
sesiions  appointed  for  that  purpose,  questions  were 
asked  on  behalf  of  the  appuoant  for  renewal,  of  a 
witness  in  cross-examination,  whether  it  was  not 
the  faot  that  there  were  other  licensed  houses  in 
the  neighbourhood  of  the  applicant's  house  the 
licensees  of  whidi  had  been  convicted  for  offences 
against  the  licensing  laws,  and  whether  it  was  not 
the  faot  that  other  licensed  houses  in  the  neigh- 
bourhood were  not  so  well  conducted  as  the  appli- 
cant's house,  and  generally  as  to  the  conduct  and 
management  of  ouer  licensed  houses  in  the  neigh- 
bourhood, which  had  not  been  referred  to  quarter 
sessions.  The  committee  having  disalloweii  the 
questions  in  so  far  as  they  related  to  houses  the 
renewal  of  the  licences  of  which  had  not  been 
referred  to  quarter  sessions. 

Held,  that  the  mere  fact  that  the  questions 
related  to  houses  which  had  not  been  reported  to 
quarter  sessions,  was  not  a  sufBdent  reason  for  dis- 
allowing the  qaestiona  and  exoluding  the  evidence, 


and  that  ilin  answers  to  the  questions  ought  to  have 
been  admitted. 

The  justices  of  a  licensing  district  can  make 
inquiry  as  to  licensed  houses  in  their  district  by 
means  of  sub-committees,  provided  that  they  after- 
wards bring  the  knowledge  they  so  obtain  to  the 
notice  of  the  persons  interested. — MoBQAK  v. 
Aylbbford  Justiobs,  K.B.D.  ;  1906,  1  K.  B.  437; 
76  L.  J.  E.  B,  266 ;  94  L.  T.  483. 

8.  Benewal  of  licence — Order  for  "alterations  "  in 
premiaea  —  Scructural  alteratioTU  —  Order  to  keep 
entrance  door  locked — Licensing  Act,  1902  (2  Ed.  7, 
c.  28),  «.  11.  «u6-«ee<ion  4.— Section  It,  sub-section 
4,  of  the  Licensing  Act,  1902— which  empowers 
licensing  justices,  en  renewing  a  licence,  to  order 
that  such  alteratioos  as  they  think  reasonably 
necessary  to  secure  the  proper  conduct  of  the 
business  shtJl  be  made  in  that  part  of  the  premises 
where  intoxicating  Uqnor  is  sold  or  consumed — 
only  gives  power  to  the  justices  to  order  stmotnral 
alterations. 

TJpon  an  application  for  the  renewal  of  a  licence 
the  licensing  justices,  purporting  to  aot  under 
section  11,  sub-section  4,  of  the  Licensing  Aot, 
1902,  made  an  order  that  the  entrance  door  from 
one  of  two  streets  upon  which  the  lioensed  premises 
abutted  should  be  kept  locked  and  not  used  except 
for  oertain  purposes,  the  object  being  to  confine  the 
sale  of  liquor  to  that  part  of  the  premises  which 
opened  on  to  the  other  street. 

Held,  that  this  was  not  an  order  for  a  structural 
alteration,  and  was  not  within  the  power  of  the 
licensing  justices  under  section  11,  sub-section  4. — 
SUITH  V.  FOBTSMOUTH  JusTioxs,  C.A.,  698;  [1906] 
2E.B.  229;  94  L.  T.  407. 

9.  Beneuxd  of  licence— Compensation  authorUy — 
Refusal  to  renew  licence — Appeal  to  quarter  aessions  of 
county— Licenaing  Act,  1904  (4  Ed.  7,  c  23),  «.  8  (2). 
— The  refusal  by  justices  of  a  county  borough, 
acting  as  the  compensation  authority  under  the 
Licensing  Aot,  1904,  to  renew  a  licence  subject  to 
the  payment  of  compensation  is  final,  and  no  appeal 
therefore  will  lie  from  their  decision  to  the  qmurter 
sessions  of  the  ommty  under  section  27  of  the  Ale- 
house Act,  1828.- Rxx  V.  Southautcoh  Jitstiobs, 
Bx  PASTE  FuLLXB  ft  Co.,  K.B.D.,  630;  [1906] 
I  E  B.  505 ;  76  L.  J.  E.  B.  322 ;  94  L.  T.  442. 

10.  Sale  of  leer  in  unlicensed  plaee — Liability  of 
master  for  illegal  act  of  lervant — Licenaing  Act,  1872 
(36  ds  36  Vict.  c.  94). — The  respondent,  who  held  an 
off-licence  for  the  sale  of  beer  at  his  brewery 
premises,  employed  a  drayman  to  deliver  beer. 
The  drayman  had  no  authority  to  sell  beer,  but 
only  to  deliver  it,  and  he  had  been  expressly  for- 
biddoi  to  sell  beer.  The  drayman,  however,  sold 
and  delivered  beer  in  the  street  contrary  to  the 
above  orders. 

Held,  that  the  resDondent  was  not  liaUe  to  be 
convicted  under  section  3  of  the  rjoensing  Act, 
1872,  for  selling  by  retail  intoxicating  liquor  at  a 
place  where  he  was  not  authorized  to  do  so,  as  the 
drayman  had  no  authority  at  all  to  sell  beer. — 
BoYLB  V.  Smith,  K.B.D.,  619 ;  [1906]  1  E.  B.  432 ; 
75  L.  J.  E.  B.  282;  94  L.  T.  30. 

See  also  Mortgage,  4. 

LIMITATIONS,  STATUTE  of  :— 

1.  Action  in  county  court — Subsequent  proceedings 
in  respect  of  same  cause  of  action  in  High  Courts 
Concealed  fraud — Uisrepreuntation— Knowledge  of 
facts— Bm  judicata— £a;>M  o/  time— Statute  of 
Limitations  (21  Jac.  1,  c.  16),  •.  3.— In  1890  the 
plMiHiff  effected  a  policy  of  insnramoe  on  his  life 
with  the  defendants,  relying  upon  the  indooements 
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of  its  agent  that  {inter  alia)  he  woald  have  to  pay 

only  a  &ced  periodical  premium. 
In  1898  a  olaim  wae  lor  tiia  first  time  made  on  the 

plaintiff  for  payment  of   an  increased    premium. 

The   plaintiff,   being  desirous  not  to  forfeit  his 

policy,  paid  the  amount  demanded  under  protest. 
In  April,  1898,  he  issued  a  plaint  in  the  county 

court  to  recover  a  stun  as  an  overpayment,  but  the 

county  court  judge,  in  May,  1898,  decided  that  he 

was  not  entitled  to  snoceed. 
Meetings  of  pcdicy •holders  were  held  from  time 

to  time  in  1900,  when  it  was  resolved  to  bring  an 

action  in  the  name  of  the  plaintiff  against  the 

defendants.  Bat  it  was  subsequently  determined 
to  await  the  decision  of  the  court  in  an  aoticm 

which  had  been  insituted  against  the  defendants  by 

another  policy-holder. 

That  other  action  was  tried  before  Eekewioh,  J., 
in  July,  1902,  when  his  lordsldp  held  that  the 
defendants  had  no  right  to  increase  the  preminms 
as  the  age  of  the  assured  increased.  The  defendants 
appealed,  and  the  Court  of  Appeal  took  a  different 
view  from  that  of  Kekewich,  J.,  but  held  that  the 
policy  was  tricky  and  could  be  rescinded.  The 
House  of  Lords,  in  July,  1904,  afi&rmed  the  dedtion 
of  the  Ooart  of  Appeal. 

In  September,  1904,  the  plaintiff  issued  his  writ 
in  the  present  action,  dauning  rescission  of  his 
policy  on  the  ground  of  misrepresentattons. 

Hdd,  that  the  county  court  judge  having  in 
May,  1898,  decided  what  was  the  true  meaning  of 
the  policy,  and  his  decision  not  having  been 
appealed  from,  the  plaintiff  must  be  taken  to  have 
Imown  at  that  date  what  was  the  nature  of  the 

'  contraot  between  the  defendants  and  himself  and 
all  the  facts  which  would  have  enabled  him  to 
bring  an  action  for  nusrepresentation ;  and  that  the 
Statute  of  limitations  was  therefore  a  bar  to  the 

'present  action,  the  period  at  which  the  statute 
began  to  run  being  that  at  which  the  plaintiff  knew 
the  facts,  and  not  that  at  which  he  ascertained  the 
proper  oonBtraction  to  be  placed  upon  them. 

Decision  of  Swinfen  E<tdy,  J. ,  reversed. — MoiXOT 
V.  Mutual  Bbszbvx  Lifs  X^sxraAiros  Oo.,  O.A. ; 
94  L.  T.  7A6. 

2.  Ltgaey  —  Atiion  to  rtcovtr  —  Exprtu  tnut  — 
Implied  triut—Retd  Property  Limitation  Act,  1874 
^37  <t  38  Viet.  c.  57),  «.  8.— An  executrix  by  invest- 
ing and  otherwise  dealing  with  the  property  of 
braefloiaries,  and  by  acting  as  defendant  on  behalf 
of  herself  and  other  bene&iaries,  does  not  consti- 
tate  herself  an  express  trustee,  and  therefore  an 
actton  against  such  executrix  by  a  legatee  to  recover 
a  legacy  is  capable  of  b»ing  barred  by  section  8  of 
the  Real  Property  Limitation  Act,  1874. — ^Maokat, 
Be.  Maosat  v.  Oottu>,  Ch.D.  Kekewich,  J.,  88; 
[1906]  1  Oh.  25 ;  75  L.  S.  Oh.  47;  93  L.  T.  694. 

8.  Share  of  an  ititettate^i  ettate — Adminittration — 
Law  of  Property  Amendment  Act,  1860  (23  &  24  Viet, 
c.  38),  s.  13. — Under  a  power  of  appointment  con- 
fesred  by  a  marriage  settlement  M.  0.  appointed  a 
■nm  of  £9,000,  which  her  father  had  covenanted  to 
,  faring  into  the  settlement,  to  ber  son,  J.  F.  0.  He 
died  a  bachelor  and  intestate,  whereupon  his 
motJier,  M.  0.,  and  sister,  E.  M.  P.,  became  en- 
titled to  his  estate  in  equal  shares.  The  mother 
died  in  1862,  having  awointed  her  daughter, 
E.  M.  P.,  her  son-in-law,  Q.  P.,  and  J.  G.  C.  to  be 
her  executors,  and  she  g^ve  to  her  daughter, 
E.  M.  P.,  a  life  interest  in  her  share  of  J.  F.  G.'s 
estate.  The  sum  of  £5,000  vras  paid  to  E.  M.  P. 
and  O.  P.  in  1864,  and  vras  treated  by  G.  P.  as  his 
absolute  property.  G.  P.  died  in  1884,  and  gave 
bis-wifei^B.  M.  P.,  a  life  ntereit  in  his  propwty, 


and  appointed  F.  P.  to  be  his  residuary  I^atee. 
E.  M.  F.  died  in  1903.  In  an  action  brought  by 
the  administrator  of  J.  F.  G.  against  the  executon 
G.  P.  and  legal  personal  representatives  of  F.  P., 

Held,  that  the  estate  of  G.  P.  was  liable  to  the 
estate  of  M.  0.  for  a  moiety  of  the  sum  of  £5,000, 
and  that  the  Statute  of  Limitations  did  not  ma, 
because  there  had  not  been  anyone  in  existence 
with  a  present  rig^t  of  ■  receiving  the  share  of  the 
intestate's  estate  and  capable  of  giving  a  diacharge 
for  the  same,  inasmuch  as  J.  C.  C  ,  the  co-exeentor 
with  G.  P.  and  E.  M.  P.,  although  capable  of 
giving  a  good  discharge  for  the  share,  ooold  not 
have  recovered  M.  G.'s  share  in  any  proceedings 
which  he  might  have  taken  against  G.  P.  and 
B.  M.  P. — Pabdos,  B>,  MAOliAuaHUN  v.  Pnnrr, 
Ch.D.  Kekevrieh.  J.,  310;  [1006]  1  Oh.  965;  7ft 
L.  J.  Oh.  161 ;  94  L.  T.  88. 

4.  Solicitor'e  coete  —  Part  paj/ment — Bdainer  ^ 
money t  due  to  dient. — Where  a  debtor  owes  a 
creditor  several  debts,  some  of  which  are  statutA- 
barred  and  some  of  which  are  not,  and  pays  a  sum 
without  appropriating  it  to  any  partionlikr  debt,  or 
the  creditor  retains  moneys  which  he  has  oollected 
on  behalf  of  the  debtor,  no  promise  to  pay  Um 
statute -barred  debts  can  be  inferred. 

Waugh  V.   Cope,  6  M.   ft  W.   824,  followed.— 

BOSWBLL,  BX,  MXKRITT  V.  BOSWBLL,   Ch.D.  KA$' 

wieh,  J.,  306 ;  75  L.  J.  Oh.  234 ;  94  L.  T.  243. 
Bee  also  Yendor  and  Porohasar,  14. 

LOCAL  GOVEBNMENT:— 

i.  Board  of  guardian* — Dieqitalifteatum — Interul 
in  contract — Time  when  guardian  ceaeet  tobea  member 
—Local  Government  Act,  1894  (56  A  57  Viet.  e.  73), 
4.  46,  iub-»eetion*  1,  7. — ^A  member  of  a  board  of 
guardians  who  is  concerned  in  a  oontract  eatand 
into  with  the  board  is  disqualified  for  being  a  meaa- 
bw,  and  the  disqualification  does  not  cease  by 
reason  of  the  termination  of  the  contract. — Bxx  *. 
BOWLAHOS,  K.B.D. ;  [1906]  2  K.  B.  292 ;  75  L.  J. 
E.  B.  501. 

2.  Bye-law» — ^eio  itreet — Air  space  and  veiMatiom 
— One  "  dcmeitic  building  " — Oecupation — Commtmi- 
eation — Frontage — Tette  of  dtfinition. — Defendants 
were  proposing  to  erect  a  long  oonstmotion  csi  a 
strip  of  luid  extending  for  about  a  hundred  ymids 
froon  D.-road,  within  the  district  to  «4iich  the 
bye-laws  of  the  W.  G.  Urban  District  OoanoQ 
applied,  along  the  G.  K.  Bailway.  The  ersctiasi 
consisted  of  three  blocks  of  stables  and  coech- 
honses  with  lofts  above  joined  by  two  lower  brick 
and  date  "leaa-to's"  which  vrere  also  suitable  to 
be  fitted  as  stables.  There  was  oommunioatioii 
from  end  to  end  leading  to  a  garden  and  the 
termination  of  the  stables  remote  from  D.-roed. 
On  the  remaining  nde  there  was  a  paved  jard  and 
fence.  There  was  ventilation,  but  no  "  air  ^aoe  " 
on  the  nde  towards  the  railway.  The  bye-laws  of 
the  W.  G.  Urban  Sanitary  Authority  required  aa 
open  space  of  24  feet  in  front  and  200  square  feet, 
exclusivdy  bdonging  to  such  btiilding,  m  the  rear 
of  any  new  domestic  building.  If  the  staUes  and 
coach-houses  fronted  on  D.-road  the  bye-laws  had 
been  oompUed  with.  The  council  asserted  tliat  the 
erection  constituted  more  than  one  building  not 
fronting  on  D.-road,  and  that  the  defendants' 
plans  infringed  the  bye-laws  as  to  laying  out  new 
streets. 

Hdd,  that  the  erection  constituted  one  bnildiag, 
and  that  the  bye-laws  as  to  air  space  were  not 
infringed. 

It  seems  that  the  iuX  that  the  erection  min^ 
easily  be  adapted  for  oooapttUon  by  mom  than  cna 
person  will  not  prevent  its  being  held  to  tie  oaa 
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baQding,  as  the  question  must  be  dealt  with  on  the 
facts  as  they  exist,  and  the  test  of  occupation  is 
misleading.  A  better  test  is  the  eristenoe  of  means 
of  oommonioation  between  the  blocks,  and  the 
situation  and  control  of  the  outer  door. — Attobitet- 
Oenibal  v.  Mslyillb,  Ch.D,  Kekewich,  J.;  93 
L.  T.  612. 

3.  Ootutitution  of  eounty  borough — Adjattment  of 
JinaneUtlrdations  betweeneounlyand  borough — Compen- 
$aiion  to  county — Loeal  Oovemment  Act,  1888  (51  <t  52 
Viet.  c.  41),  a.  32. — Where  a  borough  is  oonstitated 
a  county  borough,  and  an  adjustment  respecting 
the  financial  relations  between  the  county  and  the 

.  county  borough  is  made  under  section  32  of  the 
Local  OoTemment  Act,  1888,  compeosation  may  be 
awarded  to  the  county  in  respect  of  the  cessation 
of  the  liability  of  the  borough  to  contribute  to  the 
county  funds  for  the  maintenance  of  county  bridges 
and  main  roads  and  for  certain  other  miscellaneous 
expenses. 

Judgment  of  Ghannell,  J.  (1905.  2  K.  B.  340), 
affirmed.— Dttbham  ConwTT  Ooitnoil  v.  Wmt 
Habtlbpool  Bobouoh,  O.A. ;  [1906]  2KB.  186  ; 
94  L.  T.  689. 

4.  Cotdraei  for  tupply  of  water  by.  one  loeal 
aiUhorily  to  another — Sariction  of  Local  Oovemment 
Board — Enlargement  of  district — Penalty  daute  — 
Public  HeaUh  Act,  1875  (38  <fr  39  Vict,  c  65).  m.  61, 
174(2).— In  1882  the  flaintifb  entered  into  an 
agreement  with  the  defendants  with  the  sanction  of 
the  Local  GktTernment  Board  under  section  61  of 
the  Public  Health  Act,  1875,  by  which  the  plain tiflfs 
agreed  to  supply  water  to  the  defendants  for  certain 
pkces  within  their  district.  In  1895  the  plaintiff* 
and  defendants  entered  into  an  agreement  for  the 
supply  to  the  defendants'  district,  or  such  part 
thereof  as  the  defendants  might  wish  to  supply,  or 
any  place  outside  their  district  which  for  uie  time 
bemg  they  might  contract  to  supply,  of  a  certain 
quantity  of  water,  the  minimum  amount  being 
largely  increased  beyond  tbe  amount  of  the  former 
contract.  It  was  provided  that  unless  the  consent 
of  the  Local  QovBmment  Board  to  the  agreement 
was  obtained  within  six  calendar  months,  or  sudi 
sanction  was  ascertained  to  be  unnecessary,  the 
agreement  should  be  void.  The  board  refused  to 
give  a  general  sanction  in  respect  of  the  area  com- 
prised in  the  agreement. 

Held,  that  ue  sanction  of  the  board  in  1882 
referred  only  to  the  places  mentioned,  and  no  sanc- 
tion having  been  given  to  the  agreement  of  1895 
within  the  prescribed  time,  it  was  void. 

Dedsion  of  Swioien  Eady,  J.  ([1905]  1  Ob.  53), 
reversed. 

Held,  also  (VaughaD  WiUituns,  L.J.,  dissentiag\ 
that  section  174,  sub-section  2,  of  the  Public  Health 
'  Act,  1875,  was  directory  only,  and  therefore  the 
omission  of  any  penalty  clause  did  not  render  the 
agreements  invalid.— Soothiu.  Ubbait  Couiroit.  v. 
Wakefield  BxntAL  Council,  C.A.  ;  [1905]  2  Oh. 
516 :  74  L.  J.  Oh.  703 ;  93  L.  T.  711. 

5.  Ditecuu  of  Animals  Acts — Inspector  appointed 
.  by  local  authority — Sheep  detained  by  inspector  on 
itupicion  of  having  theep-scab — Negligence  of  in- 
tpedor — Liability  of  local  authority — Principal  and 
agent — Sheep-tcab  Order,  1898,  Arts.  2,  14 — Diseases 
of  AnimaU  Act,  1894  (57  dk  58  Vict.  e.  57),  m.  2,  22, 
35  (xitt.). — A  vetermary  inspector,  who  was 
appointed  by  a  local  authority  under  the  Diseases 
'  of  Animula  Xot,  1894,  for  the  purpose  of  carrying 
out  the  provisions  of  that  Act  and  the  orders  of  the 
Board  of  Agriculture  made  thereunder,  detained  a 
ram  offered  for  a  sale  in  a  market  belonging  to  the 
pl&intiff  under  a  itiistiikan  Ba8p}Q|o&  ^^  '^  ^f^ , 


suffering  from  scab.  Indoingso  the  inspector  was 
guilty  of  negligence,  and  the  plaintiff  was  caused  a 
loss. 

Held,  that  the  local  authority  were  not  liable  to 
make  good  the  loss  so  occasioned  to  the  plaintiff, 
because  the  order  of  the  Board  of  Agriculture  in 
question,  under  which  the  inspector  purported  to 
act,  imposed  the  doty  on  the  inspector,  and  not 
upon  the  local  authority.— Sxanbttby  v.  Exeter 
OOBPOBATIOH,  K.B.D.,  247 ;  75  L.  J.  E.  B.  28 ;  93 
L.  T.  795. 

6.  Ouardianofthepoor—Disqutdifieation — County 
court  administration  order — Composition  or  arrange- 
ment with  creditors — Looal  Oovemment  Act,  1894  (66 
<fe  67  Vict.  0.  73),  t.  46  (1)  (e).— A  person  who  has 
made  a  request  for  and  obtamed  an  order  in  the 
county  court  under  section  122  of  the  Bankruptcy 
Act,  1883,  for  the  administration  of  his  estate  and 
payment  of  his  debts  by  instalments,  has  "  made  a 
composition  or  arrangement  with  his  creditors" 
within  section  46  (1)  of  the  Local  Government  Act, 
1894,  and  has  therefore  become  disqualified  from 
holding  office  of  guardian  of  the  poor. — Bbasfiild 
V.  Oheltenhah  Uaioir,  Ch.D.  Buckley,  J.,  611 ;  75 
L.  J.  Ch.  618. 

7.  Public  health  —  Ckanting  of  cesspools  —  Con- 
struction— "And"  whether  conjunctive  or  distributive 
—Bye-laws— Public  Health  Act,  1875  (38  <fe  39  Vict, 
e.  55),  M.  42  and  44.— The  PubUc  Health  Act,  1875, 
s.  42,  enacts:  "Every  local  authority  may,  and 
when  required  by  order  of  the  Looal  Government 
Board  shall,  themselves  undertake  or  oontract  for 
...  the  cleansing  of  earth-dlosetB,  priviee, 
ashpits,  and  cesspools." 

Held,  that  the  word  "  and "  is  to  be  read  dis- 
tributively,  and  that  the  local  authority  therefore 
have  power  to  undertake  the  cleansing  of  earth- 
closets,  privies,  and  ashpits  without  undertaking 
the  cleansing  of  cesspools. — SxAiBXAin)  INDUSTRIAL 
Society  v.  Stainland  Urban  Council,  K.B.D., 
282;  [1906]  1  K.  B.  233;  75  L.  J.  E.  B.  190;  94 
L.  T.  214. 

8.  Bating — LigM  railway — "  Uied  only  as  a  rail- 
way"—Light  Bailwaya  Act,  1896  (59  tk  60  Viet, 
c.  48),  4.  12,  subsections  1,  2— Public  Health  Act, 
1875  (38  A  39  Via.  e.  55),  a.  211,  attb-aeetion  1  (b).— 
Section  211  of  the  Public  Health  Act,  1875,  which 
gives  the  power  to  levy  district  rates  provides  (sub- 
section 1  (&) )  as  follows:  "The  owner  of  any  tithes 
...  or  the  occupier  of  any  land  used  as  arable 
meadow  or  pasture  ground  only  .  .  .  and  the 
occupier  of  any  luid  covered  with  water  or  used 
'only'  as  a  canal  or  towing-path  for  the  same,  or 
as  a  railway  constructed  undw  the  powers  of  any 
Act  of  Parliament  for  public  conveyance,  shall  be 
assessed  in  respect  of  the  same  in  tbe  proportion  of 
one-fourth  paot  only  of  such  net  annual  value 
thereof." 

Held,  that  the  word  "only"  must  be  read  with 
"nulway." 

Section  12,  sub-section  1,  of  the  Light  Railways 
Act,  1896,  provides :  "The  Clauses  Acts,  as  defined 
by  this  Act,  and  the  enactments  mentioned  in  the 
second  schedule  to  this  Act,  shall  not  apply  to  a 
light  railway  authorized  under  the  Act  except  so 
far  as  they  are  incorporated  or  applied  by  the  order 
authorizing  the  railway."  Sub-section  2:  "Subject 
to  the  foregoing  provisions  of  this  Act  and  to  any 
special  provisions  contained  in  the  order  authorizing 
the  railway,  the  general  enactments  relating  to 
railways  shall  apply  to  a  light  railway  under  this 
Act  in  like  manner  as  they  apply  to  any  other  rail- 
way ;  and,  for  the  purposes  of  these  enactments 
and  of  the  clauses  Acts,  so  far  as  tiiey  are  incor- 
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ponated  or  applied  by  the  order  authorizing  the 
rulway,  ttie  light  rsUnay  compsoy  ahall  be  deemed 
a  railiray  company,  and  the  order  tbis  Act  a  special 
Act,  and  any  proTiaion  thereof  a  speoial  enact- 
ment.    .     .    ." 

A  light  railway  was  oonitnicted  under  an  order 
mad*  in  pursuance  of  thetiight  Rail  way «  Aot,  1896, 
the  following  clausei  of  the  order  being  material  : 
(1())  Notwithstanding  anything  in  this  order  con- 
tained the  company  ahall  u<>t  acquire  or  be  deemed 
to  acquire  any  right  other  than  that  of  iiaer  of  any 
road  along  or  across  which  they  lay  the  railway. 
(17)  Nothing  in  this  ordnr  or  in  any  bye-law  made 
under  this  ord«;r  ehatl  take  away  or  abridge  the 
right  of  the  public  to  pass  along  or  aorois  every 
part  of  Miy  road  along  or  across  whiuh  the  railway 
ii  laid  with  carriages  not  haring  tlange  wbeeU  or 
wheels  suitable  only  to  run  on  the  raila  of  the  rail- 
way. (49)  The  company  may  use  on  the  railway 
carriages  with  flang*  wheels  or  wheels  suitable  only 
to  run  on  the  raili  of  the  railway,  and  subject  to 
the  provisions  of  this  order,  the  company  shall  have 
the  exclusive  use  of  the  railway  for  carriages  with 
flange  wheels  or  other  wheels  suitable  only  to  ran 
on  the  rails  of  the  railway.  (50)  If  any  person 
(eicept  by  agreement  with  the  company,  or  other- 
wise as  by  the  order  provided)  uses  the  railway,  or 
any  portion  thereof,  with  carriages  having  flange 
wheels  or  other  wheels  suitable  only  to  run  on  the 
rails  of  the  railway,  such  person  shall  for  every  such 
offenoe  be  liable  to  a  penalty  not  exceeding  twenty 
pounds. 

Held,  that  the  land  occupied  by  the'  lines  of  the 
nils  of  the  light  railway  was  land  used  only  as  a 
railway,  and  that  the  light  railway  was  a  railway 
constructed  under  the  powers  of  an  Act  of  Parlia- 
ment for  public  conveyance  within  the  meaning  of 
section  2H  ((}  (6)  of  the  Pnblic  Health  Act,  1875.— 
Wakefield  Light  Eailwat  v.  Wakkfizld 
CORPOKAnoN,  K.B.D.,  '195 ;  [1906]  2  K.  B.  140  ;  73 
L.  J.  K.  B.  388  -  94  h.  T.  543. 

9,  Seu)tr$ — Drain  vetted  be/ore  1894  in  highway 
author Uij  not  being  a  toeal  authoritt/ — PuhUc  Health 
Act,  1876  (38  <t-  39  Vid.  c.  3fi), «.  i^Loeal  Oovenimfnt 
Act,  1894  (56  dt  37  Fid.  c.  73),  «.  25.— Where  before 
the  year  1894  a  drain  was  vested  in  a  highway 
authority  which  was  not  also  a  sanitary  authority, 
and  was  consequently  not  a  sewer  within  the  defini- 
tion in  section  4  of  the  Public  Health  Act,  1875,  it 
did  not  upon  the  passing  of  the  Local  Government 
Aot,  1894,  be;ome  a  sewer  by  reason  of  its  becom- 
ing vested  under  section  2  J  of  that  Act  in  a  district 
council  which  was  both  a  highway  authority  and  a 
sanitary  authority.  —  Willi amson  ii,  Dubham 
RcTRAL  Cowcu.,  K.B.D.;  [1806]  2  K,  B.  65;  7a 
L.  J.  E.  B.  498. 

10,  Sewtr — NuisuHce — Highway  hoard  —  Public 
Bfalth  Act,  1875  (38  <t  39  Fid.  c.  55),  w.  4,  93— 
Local  Oovernmeiit  Act,  1S94  (56  it  57  VM,  c  73),  *.  28. 
— Pnblic  Health  Act,  1875,  s.  4 :  "  '  Sewer '  includes 
■ewen  and  drains  of  every  description  .  .  ,  except 
drains  in  or  under  the  control  of  any  authority  having 
the  management  of  roads  and  not  being  a  local 
authority  under  this  Act."  Local  Government  Act, 
1894,  B.  25  (1) ;  "  As  from  the  appointed  day,  there 
shall  be  transferred  to  the  district  council  of  every 
rural  district  all  the  powers,  duties,  liabilities  .  .  . 
of  any  highway  authority  in  the  district,  and 
highway  bosrds  shall  cease  to  exist  and  rural 
district  councils  shall  be  the  successors  ...  of 
the  highway  authority." 

Held,  that  a  drain  formerly  under  the  control  of 
a  highway  board  did  not  become  a  "  sewer"  after 
the  oomiog  into  opeiatioa  of  section  25  of  the  Local 


Ooveni meet  Act,  1894,  although  but  for  section  4 
of  the  Public  Health  Act,  1875,  it  would  hare  beaa 
a  "sewer"  within  the    mfaning  of  that    Aot. — 

ECOLKSIASTICAI  CoMlIiaBIONEKS  V.  DUBSAM  BUSAL 
CoCTfClL,  K.S.D.,4n. 

11.  Street — Making  up  tirett — Expenta — Ovm«r 
rtaidinij  outtide  ditfrict  of  local  authority  doing  work 
— Power  to  charge  inch  owner — Public  Healfh  AH, 
1875  (38  rC-  39  Vict,  e.  55),  ».  130.— A  local  authority 
acting  under  section  150  of  the  Public  Health  Act, 
1S75,  and  maldng  up  streets  under  that  section, 
has  no  power  to  charge  any  part  of  the  expense  on 
frontagers  who  reside  outside  the  boundary  of  tie 
local  authority. — HoRNSEY  CoRro&ATiON'  v.  BrRE- 
BKOK  BuiLDINO  SocriTY,  JTB.ZJ..  528;  [1906]  I 
K.  B.  521 ;  75  L.  J.  K.  B.  348 ;  94  L.  T.  700. 

LODGINO-HOUSE  :— 

1.  Common  lodging-houie — VharitahU  tnitHutitm — 
Lodges*  rectived  without  payment  —  B^iitralion — 
Imjteciion — Common  Lodging -houttt  Act,  1831  (14  <fc 
15  Viet.  e.  28)— CommOfi  Lodging-hoit»e»  Ad,  1853 
{16  <fc  17  Vict.  e.  41),  i.  S—Common  Lodging. hott$r$ 
Act,  Ireland,  1880  (23  i  24  Fict.  e.  26}.*.  S~Lt>ttdon 
County  Council  {Oenrral  Poweri)  Act,  1902  (2  Ed.  7, 
c.  dxxiii.).  Part  IX. — Notwithstanding  the  repeal 
of  the  Common  Lodging-houses  Act,  Ireland,  1^60, 
the  term  "  common  lodging-house  "  in  the  Common 
Lodging-houses  Acts,  l^ol  and  1853,  must  be 
interpreted  according  to  the  definition  of  "  common 
lodging-house  "  contained  in  section  3  of  the  Act  of 
1830.  A  charitable  institution,  therefore,  which 
provides  free  lodgings  is  not  a  "  common  lodging- 
boaae "  within  those  Acta,  as  people  ar«  not 
harboured  or  lodged  there  for  hire  in  accordaaoa 
with  the  definition  in  section  3  of  the  Act  of  1860. 

Logidon  v.  Booth.  48  W.  E.  266,  and  Logid^n  ». 
Trotter,  48  W.  B.  365,  distinguished. 

OilbertT.  Jonu,  anU,  p.  94,  [1905]  2  K.  B.  691. 
overruled. — Paskee  v.  Talbot,  C.A.,  132;  [1904] 
2  Ch,  643 ;  75  L.  J.  Ch.  8 ;  93  L.  T.  522. 

2.  Common  lodging-house — No  charge  mwls  /or 
lodging — Common  Lodging-houiet  Act,  1851 — Leniam 
County  Council  (General  Poweri)  Act,  1902,  Part  I, — 
The  Common  Lodging-houses  Act,  1S51,  benw  a 
sanitary  Act,  it  is  immaterial  that  any  iJutitntiOB 
be  earned  on  for  gain,  or  that  any  charge  be  made 
to  the  inmates  for  the  piupose  of  bi-ingiug  the 
institution  within  the  provisions  of  the  Act. 

The  prineiple  laid  down  in  Logsdon  v.  Booth,  48 
W.  E.  266,  [1900]  I  a  B,  401,  and  Logtdon  t. 
Trotter,  48  W.  B.  365,  [1900]  1  Q.  B.  617,  followed. 
— GiLBKHT  V.  Joiras,  K.B.D.,  94  ;  [1905]  2  K.  B. 
691  ;  74  L.  J.  K.  B.  929 ;  93  L.  T.  320. 

LUNATIC  :- 

1.  Adminietrutioii — LunaHe  intetttOe — AQowa»em 
to  presumptive  next-of-kin. — Sums  were  advanced  to 
brothers  and  sisters,  presumptive  next-of-kin,  of  ■ 
lunatic  intestate  during  his  life  under  orden  ia 
lunacy,  and  were  expressed  to  be  advanced  ai  part 
of  the  shares  of  such  next-of-kin  to  which  tbey 
would  become  entitled  upon  sorviving  the  Innado, 
and  were  directed  to  be  taken  into  account  if  they 
so  survived. 

Held,  that  the  children  of  one  of  the  next-of- 
kin  dying  in  the  life  of  the  lunatic  were  not  liable 
to  bring  into  hotchpot  the  sums  so  received  by 
their  parent. 

Proud  V.  Tarntr,  2  P.  W.  560,  and  Llcyd  w. 
Tench,  2  Yes.  sen.  215,  discussed. 

Statute  of  Distributiuos  (22  &  23  Oar.  2.  c.  tO) 
explained  and  discussed.  —  OtST,  E£,  OUT  r. 
TIMBBILL,  t'A.Z).  Surin/m  Eadf/,  J.,  1(M ;  ri90«] 
1  Ch.  58  ;  75  L.  J.  Oh.  19 ;  9i  L.  T.  89. 
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2.  Lunatic  nd  to  found— Tmant  for  life  of  tetOtd 
land — Pertont  trnpointed  to  txtrciH  powers  of  eom- 
mittee—Poioer  of  aale — Landt  Clauiei  Act,  1845  (8 
<fe  9  Viet.  c.  18),  «.  ^— Settled  Land  Act,  1882  (46 
<fc  46  Vict.  e.  38,  u.  3,  53,  62— Lunacy  Act,  1890 
(53*54  Vict.  e.  5),  t».  116,  120,  128.— The  court 
has  no  power  to  aathorize  the  person  vrho  has  been 
appointed  by  the  judge  in  lunacy,  under  section 
116,  sub-section  2,  of  the  Lunacy  Act,  1890,  to 
exercise,  as  regards  the  estate  of  a  person  of 
unsound  mind  not  so  found  by  inquisition,  such  of 
the  powers  of  the  Act  as  are  made  exercisable  by 
the  committee  of  the  estate  of  a  person  of  unsound 
mind  so  found  by  inquisition,  to  sell  land,  of  which 
the  person  of  unsound  mind  is  tenant  for  life, 
either  under  the  Lands  Clauses  Act,  1845,  or  under 
the  Settled  Land  Act,  1882. 

In  re  Baggi  [1894]  2  Ch.  416n,  approved  and 
foUowed.-S.  S.  B.,-BB,  O.A.,  429;  [1906]  1  Ch. 
712 ;  75  L.  J.  Ch.  522 ;  94  L.  T.  599. 

3.  Perion  "lawfuUy"  detained  under  the  Idiott 
Act,  1886 — Appointment  of  eommittef — Juriediction — 
Idiots  Act,  1886  (49  Vict,  c  25)— Xunacy  Act,  1890 
(53  Vict.  e.  5),  t.  116,  tuh-iection  1  (c). — The  court 
has  jurisdiction  under  section  116,  sub-section  1  (c), 
of  the  Lunacy  Act,  1890,  to  make  an  order  appoint- 
ing a  committee  of  the  estate  of  a  person  of  unsound 
mind  lawfully  detaiaed  in  an  asylum  under  the 
provisions  of  the  Idiots  Act,  1886. 

In  re  Watkins,  44  W.  E.  609,  [1896]  2  Ctti.  336, 
distingaished. — ^Whalt.Et,  Be,  C.A.,  349;  [1906]  1 
Oh.  565  ;  75  L.  J.  Ch.  328;  M  L.  T.  423. 

4.  Vetting  order — Criminal  lunatie— Jurisdiction 
—Trustee  Act,  1850  (13  &  14  Viet.  c.  60),  «.  5— 
Lunacy  Ad,  1890  (53  •£  54  Vict.  c.  5),  m.  136,  340, 
342.— Under  section  5  of  the  Trustee  Act,  1850,  the 
court  had  power  to  m«ke  a  vesting  order  when  any 
person  was  entitled  jointly  with  any  lunatic  or 
person  of  unsound  mind,  words  which  induded  a 
criminal  lunatic  The  Act  of  1850  was  repealed  by 
the  Lunacy  Act,  1890,  s.  342 :  "  The  Acts  men- 
tioned in  the  fifth  schedule  are  hereby  repealed  to 
the  extent  set  forth  in  the  third  column  of  the  same 
schedule.  Provided  that  this  repeal  shall  not  affect 
any  jorisdiotion  or  practice  established,  confirmed, 
or  transferred,  or  salary  or  compensation  or  super- 
annuation secured  by  or  under  any  enactment 
repealed  by  this  Act." 

Sections  136  and  341  of  the  Act  of  1890  in  sub- 
stance re-enact  section  5  of  the  Act  of  1850  as 
regards  any  trustee  who  ia  a  lunatic  or  person  of 
unsouad  mind,  but  section  340,  sub-section  1,  of  the 
Act  of  1890  enacts  that,  "save  as  in  this  Act 
otherwise  expressly  provided,  this  Act  shidl  not 
extend  to  criminal  lunatics." 

Held,  that  the  court  had  jurisdiotioH  to  make  a 
vesting  order  in  the  case  of  a  criminal  lunatic, 
inasmuch  as  the  jurisdiction  exercised  under  sec- 
tion 6  of  the  Act  of  1850  was  preserved  by  the 
saving  clause,  section  342  of  the  Act  of  1890. — R., 
Bb,  C.A.,  678  ;  [1906]  1  Oh.  730 ;  76  L.  J.  Ch.  421 ; 
94  L.  T.  494. 

See  also  Australia,  Law  of,  8 ;  Inland  Bevenue, 
3 ;  Poor  Law,  3. 

MABGABINE:— 

1.  Importation  otherwise  than  in  packages  marked 
" Margarine"— Conviction — Right  of  appettl — Sale 
of  Food  and  Drugs  Act,  1899  (62  <b  63  Vict,  c  51), 
St.  1,  25,  28. — No  appeid  on  a  question  of  fact  lies 
to  quarter  sessions  from  a  conviction  by  justices 
nnder  section  1  of  the  Sale  of  Pood  and  Drugs 
Act,  1899.— Bks  v.  Otto  Moitstsd  (Lqutsd). 
Jr.5.2>.;  75L.J.K.B.629. 


2.  " Marvo"—Sale  of  butter  lubttitute  otherwite 
known  as  margarine — Margarine  Act,  1887  (50  &  51 
Vict.  c.  29),  s.  3.— The  respondent  went  into  the 
appellant's  shop  and  asked  for  half  a  pound  of 
"  Marvo,"  and  was  served  with  a  substance  irom  a 
box  labelled  "  Margarine,"  which  substance,  before 
being  handed  to  the  respondent,  was  wrapped  in 
paper  on  which  was  printed  in  ^in.  letters  "  Mar- 
garine." Inside  the  package  was  found  a  slip  on 
which  was  printed  :  "  Marvo  (registered  by  Act  of 
Parliament).  Without  this  slip  none  is  genuine  " ; 
and  behind  the  counter  was  a  notice :  "  Notice. — 
'Marvo,'  the  new  butter  substitute,  equal  in 
flavour  to  tiie  finest  dairy  butter.  To  comply  with 
ihe  provisions  of  the  Food  and  Drugs  Act  is  sold  as 
'  Margarine.'  " 

Held,  the  appellant  had  not  sold  a  substance 
prepared  in  imitation  of  butter  nnder  a  name  other 
than  margarine,  within  section  3  of  the  Margarine 
Act,  1887.— Tanneb  v.  Dybaix,  K.B.D.  ;  94  L.  T. 
539. 

See  also  Adulteration,  3. 

MABEET:— 

Toll  —  Bye-law  —  Hatching  —  Manufacturer  of 
mineral  vmters  calling  on  customers. — By  a  bye-law 
of  the  borough  of  D,,  "  every  person  or  persons  who 
shall  hawk  or  expose  about  the  town  for  sale  " 
certain  articles  should  pay  a  toll. 

The  respondent,  who  was  in  the  employ  of  a 
manufacturer  of  mineral  waters  at  B.,  brought  into 
the  borough  of  D.  a  van  laden  with  mineral  waters. 
He  called  at  the  houses  and  shops  of  regular 
customers  to  sell  and  deliver  to  them  any  mineral 
waters  they  might  require.  The  goods  were  not 
cried  in  the  street,  and  no  effort  was  made  to 
attract  casual  customers. 

Held  {diatentienie  Darling,  J.),  that  the  respondent 
had  not  hawked  or  exposed  about  the  town  for  sale 
the  mineral  waters,  within  the  meaning  of  the  bye- 
law.— Philpott  «.  AUAIOHT,  K.BJ). ;  94  L  .T.  540. 

ICABBIAaE:- 

1.  Contract — Marriage  hrohage  wntrael — Ulegality 
— Contract  to  procure  introductions  to  persons  gener- 
ally— Part  performance — Right  to  recover  back  money 
paid  under  contract. — A  marriage  brokage  contract 
is  not  confined  to  a  contract  for  reward  to 
procure  an  introduction  to  a  particular  person 
with  a  view  of  marriage,  but  includes  a  contract  to 
procure  introductions  to  persons  g^erally  with  a 
view  to  marriage ;  and  the  court  will  order  money 
paid  nnder  such  a  contract  to  be  repaid,  even 
though  some  step  has  been  taken  by  the  other  party 
towards  the  performance  of  the  contract. 

Judgment  of  the  Divisional  Court  ([1905]  1  K.  B. 
24,  53  W.  B.  Dig.  97)  reversed.— HEBifAHir  v. 
Ohakuswobth,  O.A,  22  ;  [1906]  2KB.  123  ; 
74  L.  J.  K.  B.  620 ;  93  L.  T.  284. 

2.  Marriage  by  repute — Divided  repute — Iliieit 
commencement — Evidence — Presumption.— A.  and  B. 
lived  together  with  two  children  from  about  1878 
to  1893.  They  were  generally  reputed  to  be  hus- 
band and  wife,  and  the  diildren  their  lawful 
children,  although  there  was  some  evidence  dividing 
the  repute.  The  eldest  child,  a  daughter,  was  bom 
in  1873  in  her  maternal  grandmother's  house,  and 
re^fistared  by  B.  in  her  maiden  name.  The  second 
child,  a  son,  was  bom  ia  1879,  while  A.  and  B. 
were  living  together,  and  was  registered  in  A.'8 
name.    No  record  of  any  marriage  could  be  found. 

Held,  that  A.  and  B.  had  been  husband  and  wife, 
but  that  the  son  was  their  only  legitimate  child. — 
Hatrxs,  Be,  Hatnss  v.  Castbb,  Ch.D.  Kekewith, 
/. ;  94  L.  T.  431. 
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MASBIED  WOMAN:— 

1.  Hutband  and  vn/e — Action  of  deUnue  hy  vH/e 
agaitut  htuband — Married  Women's  Property  Act, 
1882  (45  *  46  Viet.  e.  76),  as.  12, 17.— Under  section 
12  of  the  Married  Women's  Property  Act,  1862,  an 
action  of  dftinae  by  a  married  woman  ag^ainst  her 
htuband  in  respect  of  her  personal  property  is  main- 
tainable.—Labnxe  V.  Lashes.  K.B.D.,  62;  [1905] 
2  K.  B.  639  ;  74  L.  J.  K.  R  797  ;  93  L.  T.  637. 

2.  Policu  —  Appointment  —  After-married  wife  — 
Married  Women'*  Property  Act.  1870  (33  <fc  34  Viet, 
c.  93),  «.  10. — Policies  were  taken  out  by  a  married 
man  with  tiusts  (expressed  to  be  ia  accordance  with 
the  Married  Women's  Property  Act,  1870)  for  his 
"  widow  or  widow  and  c3iildren "  as  Le  should 
appoint.    He  appointed  to  an  after-married  wife. 

Held,  that  she  was  a  "  wife  "  within  the  statata. 

Held,  also,  that  if  she  was  not  within  the  statute 
then  the  policies  were  not  within  the  Act  either, 
and  she  took  by  appointment  without  reference  to 
the  Act. 

In  re  Brown'*  Policy,  51  W.  B.  364,  [1903]  1  Oh. 
188,  followed. — PAaKEs's  Folicibs,  £k,  Ch.D. 
Stvinfen  Eady,  J.,  329  ;  [1906]  1  Ch,  526 ;  76  L.  J. 
Oh.  297 :  94  L.  T.  477. 

MASTBB  AND  SEBYANT:— 

1.  £fnp%er«'  liability— Accident — Compensation — 
JhftMuof  nodaim  being  made  within  etatutory  period — 
Evidence  ofdaim —  Workmen'/  Compensation  Act,  1897 

go  <fe  61  Vict.  e.  37),  s.  2— Workmen's  CompensaOon 
ales,  1898-1900,  r,  17.— On  the  4th  of  November, 
1902,  the  applicant,  while  engaged  in  taking  a 
pulley  o£P  a  shaft  at  the  works  of  the  respondents, 
by  whom  he  was  employed  as  engineer,  placed  the 
pulley  on  some  steps,  aod  as  he  descended  the  steps 
the  pulley  fell  upon  his  head  and  fractured  his 
sknll.  After  a  month's  absence  he  returned  to 
work  with  his  employers,  by  whom  he  was  dis- 
missed in  May,  1903,  In  November,  1903,  he 
became  totally  incapacitated  from  work,  and  was 
•ventoally  confined  in  a  Innatio  asylnm,  where  be 
now  was. 

In  October,  1906,  his  wife  on  his  behalf  applied 
for  compensation.  The  respondents  by  theiranswer, 
which  followed  F.  8  in  the  Appendix  to  t^e 
Workmen's  Compensation  Bnles,  1898-1900,  stated 
that  they  desired  to  bring  to  the  notice  of  the  judge 
the  fact  that  on  the  9th  of  December,  1902,  t£e 
applicant  accepted  £2  in  full  satisfaction  of  all 
claims  in  respect  of  the  accident,  and  a  receipt  in 
writing  for  tne  same  was  signed  by  the  applicant. 
The  respondents  stated  farther  that  they  intended 
to  rely  on  the  fact  that  the  daim  for  compensation 
was  not  made  within  six  mMiths  from  the  occur- 
rence of  the  accident,  and  they  denied  their  Ualrility 
.  to  pay  any  further  oompensatioii.  At  the  hearing 
before  the  dopaty  coimtyooart  judge  the  rpoeipt 
referred  to  in  the  answer  was  not  put  in  evidence. 
The  judge  held  that  there  was  no  evidence  of  a 
■  olaim  bemg  made  within  the  statatory  period,  and 
dismissed  uie  application. 

The  Oonrt  of  Appeal  allowed  the  appeal,  being 
of  opinion,  having  regard  to  the  terms  of  rule  17  of 
the  Workmen's  Compensation  Bnles,  1898-1900  and 
to  the  principles  laid  down  by  Lord  Halsbury 
in  Powell  v.  Main  CMiery  Co.,  [1900]  A.  C.  371,  that 
the  partionlars  of  demand  and  the  answer  under 
the  Workmen's  Oompensation  Act,  1897,  ought  not 
to  be  construed  with  the  same  strictness  as  if  they 
were  pleadings  in  the  High  Court,  and  they 
thought  that  uie  statement  in  the  answer  that  £2 
had  been  paid  by  the  respondents  in  full  satisfao 
tion  of  all  daims  in  respect  of  the  accident  afforded 
mne  eridaooe  of  a  olaiim  for  oompenntion  having 


been  made  within  the  time. — ^Lows  v.  Mtkbs  & 
Sows,  G.A. ;  [1906]  2  K.  B.  265 ;  .75  L.  J.  K.  B.  65L 

2.  Employers'  liability — Accident — Compensation — 
Contract  of  employment — Contract  not  to  be  terminated 
withotU  notice— Closing  of  works — Implied  term  of 
contract  to  find  work  for  workman — Claim  for  wages 
—Custom — Iteasonableness  of. — The  plaintiff  was  in 
the  regular  employment  of  the  defendants  at  their 
tinplate  works  as  a  rollerman  ;  he  was  employed  ia 
doing  piecework,  and  was  paid  aoooiding  to  the 
amount  of  work  he  did,  and  the  terms  of  his 
employment  were  partly  contained  in  printed  mies 
applicable  to  all  the  workmen,  one  of  which 
provided  that  no  person  regularly  emfdoyed  should 
quit  or  be  discharged  from  the  works  withoat  giving 
or  receiving  twenty-eight  days'  notice  in  writing. 
On  the  20th  of  July,  1903,  the  defendants,  witbont 
notice,  shut  down  their  works  upon  the  ground  that 
they  could  not  get  orders  at  remunerative  prieas. 
On  the  3rd  of  Aug^ust  they  gave  the  usual  twenty- 
eight  days'  notice  to  terminate  the  contraot»  and 
and  this  notice  expired  and  terminated  theoontraet 
witii  the  workmen  on  the  31st  of  August  ISie 
plaintiff  attmded  the  works  on  the  20th  of  July,  but 
received  no  work,  and  earned  no  wages  between 
that  date  and  Hie  31  st  of  August,  when  his  ooatraot 
expired  by  t>ie  notice.  He  claimed  wages  for  that 
time  up  in  the  ground  that  until  the  contract  was 
put  an  end  to  on  the  31st  of  August  the  defendants 
were  bound  in  law  in  to  proride  him  with  a 
reasonable  amount  of  work,  and  thereby  enable 
him  to  earn  wages.  The  defendants  set  np  tli* 
defence  that  they  were  not  bound  in  law  to  provide 
the  plaintiff  with  work,  and,  further,  they  set  up  a 
custom  in  the  tinplate  trade  by  which  employers 
were  entitled  to  shut  down  tbeir  works  if  they  ooold 
not  obtain  orders  at  remunerative  prices. 

Held,  both  upon  principle  and  authority,  that, 
apart  from  custom,  it  was  an  implied  term  of  the 
contract  that  the  (daintiff  was  entitled  to  have,  and 
the  defendants  were  bound  to  provide  the  plaintiff 
with,  a  reasonable  amount  of  work  and  wagee  nntil 
the  termination  of  the  contract  by  the  notice  ;  that 
upon  the  facts  the  alleged  custom  set  np  by  the 
defendants  had  not  been  established,  and  that,  even 
if  it  bad  been  established,  it  wonld  not  be  a  reason- 
able custom. — DsvoiTAU)  v.  Bobssb,  K.B.D.  ;  93 
L.  T.  274. 

3.  Employer^  liability — Accident — Compensation — 
Dt^endant — Desertion  by  husband  of  wife — Work- 
mm's  Compensation  Act.  1897  (60  <t  61  VicL  e.  37). 
s,  7,  suh-seetion  2;  First  ScheduJe,  s.  1,  sub-section 
2. — A.  was  married  to  B.  in  1882,  and  lived  with 
her  till  June,  1905.  He  then  left  her  owing  to  a 
quarrel,  being  at  the  time  out  of  work.  He  took 
with  him  one  child,  whom  he  subsequently  sent 
back  to  B.  After  A.  left  her  B.  soppOTted  herself, 
parti^y  by  occasional  work  ana  partially  hy 
charity  of  relatives.  Within  three  months  froaa 
the  tUne  A.  left  B,  A.  met  with  an  aoddent, 
resulting  in  his  death,  he  having  been  at  the  time 
in  employment  for  three  weeks,  during  whioh  be 
did  not  cmtribute  to  his  wife's  support. 

Held,B  was  wholly  dependent  upon  her  deeeaaad 
hnshand  within  section  7,  sab-section  2,  of  the 
Workmen's  Compensation  Act.  1897. — OotTLTHASD 
V  CONBKTT  iROir  Co.,  C.A.,  139;  [1905]  2  K.  B. 
869;  75  L  J.  K.  B.  60;  93  L.  T.  766. 

4.  Employers'  liability — Accident — Compensatiom — 
Dependants — Partial  dependency — Amount  of  entn- 
pensation — Workmen's  Compensation  Act,  1897  (60  A 
61  Via.  c.  37),  Schedule  I.,  clause  1  (a)  (m.). — ^A. 
workman  was  killed  by  an  aof>dent  aiinng  out  of 
and  in  the  oonrse  of  hu  employmeot.    Dvcaof  ^bm 
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last  three  years  his  weekly  earnings  had  been 
198.  10|d.,  and  his  wife  earned  Is.  lOJd.  a  week  in 
addition.  They  had  no  other  means  of  living. 
His  widow  having  claimed  compensation  under  the 
Workmen's  Compensation  Act,  1897,  as  in  part 
dependent  upon  his  earnings  within  Schedule  I., 
dsose  1  (a)  (iL),  to  the  Act,  the  employers  con- 
tended that  in  order  to  arrive  at  the  sum  which 
wonld  be  "  reasonable  and  proportionate  to  the 
injury  to  "  the  widow  within  the  meaning  of  the 
clanse,  the  amount  required  to  maintain  him  in  his 
lifetime  most  be  deducted  from  his  earnings,  and 
the  maximum  sum  payable  as  compensation  must 
be  proportionately  reduced.  The  county  court 
judge  awarded  £150. 

Held,  that  the  principle  for  the  assessment  of 
oomprnsation  was  Va»  same  as  in  the  case  of  total 
dependency,  except  that  in  the  case  of  partial 
dependency  the  applicant's  other  tource  of  income 
should  be  taken  into  account;  that  the  amount 
required  to  maintain  the  deceased  man  in  his  life- 
time did  not  enter  into  the  calculation,  and  that 
the  county  court  judge  had  not  misdirected  him- 
self in  assessing  the  compensation  at  £150. — 
OSUONO  V.  Oahfbeli,,  C.A.,  117;  [1905]  2  E.  B. 
862  ;  75  L.  J.  E.  B.  1 ;  93  L.  T.  724. 

6.  Employers'  liability — Accident — Oompentation 
— Employment  in  agriculture — Agricultural  work— 
Workmen'i  Compensation  Act,  1900  (63  &  64  Vict.  e. 
22),  «.  1,  Stth-iedions  1  and  3. — lit  an  arbitration 
under  the  Workmen's  Oompensation  Acts,  1897  and 
1900,  it  appeared  that  the  applicant  was  a 
carpenter,  that  he  was  employed  on  a  farm  as  the 
farm  carpenter,  that  he  acted  as  g^amekeeper  for 
three  months  in  the  year,  and  that  he  helped  in 
such  work  as  harvestlDg,  rick-making,  and  carting. 

Held,  that  there  was  evidence  which  justified  the 
county  court  judge  in  finding  that  the  applicant 
vna  employed  in  agriculture  within  the  meaning  of 
the  Act  of  1900.— Smith  v.  Coles,  G.A.,  61 ; 
[1905]  2  E.  B.  827;  75  L.  J.  E.  B.  16;  93  L.  T. 
7S4. 

0.  Employers'  liability — Accident — Compensation — 
Employment  in  eoal  mine — Gradual  injury  to  hand 
amdknee — Workmen's  Compensation  Act,  1897  (60  & 
61  Viet,  c  37),  s.  1  (1). — One  coal  miner  was 
incapacitated  for  work  by  "  beat  hand,"  and  another 
by  "beat  knee."  "  Beat  hand  "  is  an  injury  caused 
by  an  abscess  gradually  produced  by  the  jar, 
fnotion,  or  pressure  to  the  hand  caused  by  using 
the  pick ;  and  "  beat  knee  "  is  an  injury  caused  by 
an  absoess  in  the  knee  gradually  developed  by 
long-continned  kneeling  whilst  at  work.  Both  are 
common  injuries  in  the  ordinary  course  of  work  in 
a  coal  mine. 

Held  (dismissing  the  appeals),  that  the  injuries 
were  not  caused  by  "accident "  within  the  meaning 
of  section  1  (1)  of  the  Workmen's  Compensation 
Act,  1897.— Mabsh^i.  v.  Bast  Hoi,ywsll  Coal 
Co.,  C.A. ;  93  L.  T.  860. 

7.  Employers*  liability — Aeeident — Compensation — 
EmfdoyrneiU  "on  or  in  or  about"  an  "engineering 
taork"— Workmen's  Compensation  Act,  1897  (60  db  61 
Viet.  e.  37),  s.  7,  sub-section  1.— An  "engineering 
work "  within  section  7  of  the  Workmen's  Com- 
pensation Act,  1897,  means  a  work  carried  on  in  a 
dffinite  area,  or  areas,  but  snoh  areas  need  not 
necessarily  be  contiguous. 

'She  responded  ts  were  contractors,  and  had  under- 
taken the  wwk  of  reconstructing  a  tramway  which 
ran  ttirough  the  streets  of  a  town.  New  rails  for 
the  tramway  were  brought  to  the  town  by  railway, 
and,  by  an  arrangement  between  the  respondents 
UfiA  th«  railway   company,  were  i^o«ded  and 


stacked  in  a  yard  belonging  to  the  railway  com- 
pany till  they  were  required  for  use  on  the 
tramway.  The  appellant  was  employed  by  the 
respondents  in  unloading  and  stacking  the  nuls  in 
the  yard  when  he  met  with  an  accident.  The  yard 
abutted  upon  a  street  through  which  the  tramway 
woidd  ultimately  run  when  completed,  but  at  the 
time  of  the  accident  no  work  on  the  tramway  was 
actually  going  on,  at  any  point  nearer  than  700 
yards  from  the  place  where  the  accident  happened. 
Held  (affirming  the  judgment  of  the  court  below), 
Lord  Loreburo,  L-C,  aud  Lord  James  of  Hereford 
dissenting,  that  the  appellant  was  not,  at  the  time 
of  the  accident,  employed  "on  or  in  or  about"  an 
"  engineering  work  "  within  the  meaning  of  section 
7  of  the  'V^rkmen's  Compensation  Act.  1897. — 
Back  v.  Dick,  Eebb,  &  Co.,  H.L.;  [1906]  A.  C. 
325 ;  76  L.  J.  E.  B.  569 ;  94  L.  T.  802. 

8.  Employer's  liability — Aecidtnt — Compensation — 
Engineering  work — Construction— Mechanical  powfr 
—  Workmen's  Compensation  Act,  1897  (60  &  61  Viet, 
c  37),  s.  7,  suh-seetion  2. — A.  contracted  with  B.  to 
erect  a  macliine  on  the  third  floor  of  B.'s  building. 
C.,  who  was  in  the  employment  of  A.,  had  to 
superintend  the  carrying  out  of  the  work.  The 
machine  was  delivered  in  parts  at  B.'s  building, 
and  the  heavy  parts  of  the  machine  were  raised  to 
the  third  floor  by  pulleys,  whilst  the  lighter  parts 
were  csrried  up  by  the  lift,  to  work  which 
mechanical  power  was  required.  When  all  the 
parts  were  on  the  third  floor,  and  whilst  C.  was 
engaged  in  erecting  the  machine,  for  which  no 
mechanical  power  was  required,  a  piece  slipped  and 
injured  0. 

Held,  the  erecting  of  the  machinery  was  a  distinct 
and  separate  part  of  the  contract  from  the  delivery 
of  the  parts  on  to  the  third  floor.  The  erection 
alone  constituted  the  "construction"  within  the 
meaning  of  the  statute,  and  as  no  mechanical 
power  was  required  for  that  purpose,  the  injured 
workman  was  not  entitled  to  compensation  under 
the  Act — UUBPHT  V.  O'DOXNBLL,  C.A.,  149. 

9.  Employers'  liability — Accident  —  CompensaUon 
Engineering  work — Repair  of  tramway — Area  of  the 
undertaking  —  Workmen's  Compensation  Act,  1897 
(60  dk  61  Vict.  e.  37),  «.  7. — In  an  arbitration  under 
the  Workmen's  Compensation  Act,  1897,  it  appeared 
that  the  applicant  was  employed  by  a  municipal 
corporation,,  who  were  the  owners  of  an  elecmo 
tramway,  in  the  work  of  repairing  the  overhead 
wires  when  necessary.  Having  done  some  repair 
at  a  point  on  the  tramway,  he  was  proceeding  with 
a  machine  which  he  used  in  the  work  to  another 
point  on  the  tramway  about  three-quarters  of  a 
mile  distant  for  the  purpose  of  doing  some  repair 
there.  When  he  was  about  200  yaras  away  from 
the  first  point,  and  while  he  was  either  on  or  in 
close  proximity  to  the  tramway,  he  was  accident- 
ally injured. 

Held,  that,  inasmuch  as  there  was  evidence  on 
which  the  county  court  judge  could  find  that  the 
obligation  of  the  corporation  to  repair  extended  to 
the  whole  area  of  tiie  tramway,  he  was  justified  in 
holding  tiiat  at  the  time  of  the  accident  the  appli- 
cant was  employed  on,  in,  or  about  engineering 
work — viz.,  the  repair  of  the  tramway. — Boosss  v. 
Caboiff  Cosfobation,  C.A.,  35 ;  [1905]  2  E.  B. 
832 ;  76  L.  J.  E.  B  22 ;  93  L.  T.  683.    . 

10.  Employers^  liability— Aecidtnt — Compensation 
— "  Engineering  work" — Bepairs — Machinery  driven 
by  mechanical  potcer— Workmen's  Compensation  Act, 
1897  (60  <fe  61  Vtet.  e.  37),  ss.  1,  7.— A  workman,  in 
the  employ  of  a  firm  whose  bnsinrss  was  the  manu- 
facture of  lifts,  was  sent  by  them  to  eTamine  ^ad 


^9 


Master  and  Strvant. 


DIGEST. 


[WmUt  Reporter,  B«pt.  SO,  IflH, 
Metropolis.  100 


repair  eui  hydraulic  lift  at  Blenheim,  While 
repairins>  it,  and  while  availing  himself  of  the 
hydraulio  power  ot  the  lift  itself,  partly  to  pat  him 
in  a  position  to  carry  out  the  repairs,  and  partly  to 
teit  how  far  they  had  been  effeotive,  he  met  with  an 
accident  in  oonsequeuce  of  an  uunxpected  move- 
ment  of  the  lift,  for  which  he  had  been  awarded 
oompena&tion  by  the  county  court  judge. 

The  Court  of  Appeal  dismissed  the  appeal. — 
Tplmck  V,  Waywood  &  Co,,  C.A, ;  [Ui06]  2  K.  B. 
261 ;  75  L.  J,  K,  B,  o57. 

11.  Employtrt'  liahilitt) — Aetident — Compentation 
— Eaginerring  work^Tramway,  aliemti'-n  »/ — 
Workmen't  Cttmpenintion  Ad,  1897  {60  li'  61  Vict.  e. 
37),  B.  7.— A  workman  was  employed  by  a  con- 
tractor who  had  entered  into  a  contract  with  a 
telephone  company  to  carry  telephone  wires  across 
and  under  a  certain  street.  The  telephone  com- 
pany had  statutory  power  to  carry  the  wires  under 
the  street.  Two  tramway  lines,  one  up  and  one 
down,  were  laid  along  the  street.  The  contractor 
made  a  trench  frnm  one  aide  of  the  street  as  far  as 
the  outcitda  rail  of  the  down  line,  and  also  a  trench 
in  the  space  between  the  up  and  down  lines,  and 
was  proposing  to  connect  these  two  trenches  by 
means  of  a  bole  under  the  down  line  for  the 
purpose  of  carrying  the  wires.  One  of  his  work- 
men was  engaged  in  making  the  hole  by  means  of 
an  iron  bar  when  a  passing  tramcar  killed  him. 
His  widow  claimed  compeneation  under  the  Work- 
men's Compensation  Act,  1897,  upon  the  ground 
that  at  the  time  of  the  accident  the  deceased  work- 
man was  employed  on  or  about  engineeriog  work — 
namely,  the  »lteriitiou  of  the  tramway.  The 
county  court  judge  found  that  the  work  was  not  an 
alteration  of  the  tramway,  and  that  the  Act  did 
not  apply. 

Held  (by  Collini,  M.R,,  and  Mathew,  L,J., 
Bomer,  L.J.,  diseenting),  that  the  Si  ace  bet 'eea 
the  up  and  down  lines  was  part  of  the  tramway, 
and  that,  as  there  was  a  physical  alteration  in  the 
surface  of  the  street  at  that  place,  the  deceased 
man  was  employed  on  or  about  the  alteration  of 
the  tramway,  and  the  Act  applied.— An aMS  jj. 
Shaddock,  c.A.,  97;  [1905]  2  K.  B.  859;  15  L.  J. 
K.  B.  7  ;  93  L.  T.  72S. 

1 2 .  Emplot/trt'  I  i'o4  illty — A  ceident —  Comptnta  t  ion 
— Factory — Oal  mains — Workmen'i  Comptntiiiiin 
Ad,  1897  (60  <t-  fll  Vict,  c  37),  ».  7.— A  workman 
was  employed  by  a  gas  company  in  opening  up  a 
road  under  which  a  gas  main  was  laid  so  as  to  get 
at  the  main.  While  doing  so  he  was  injured  by  an 
accident.  The  gas  oooipany  owned  the  gasworks 
where  the  gas  was  manufactured  and  t>>e  mains 
under  the  roads  in  the  district  which  W'tb  con- 
oeoted  with  the  gasworks  and  were  used  for  dis- 
tributing the  gas  to  the  consumers'  houses.  The 
place  where  the  accident  htiipoed  was  about  a 
quarter  of  a  mile  from  the  gasworks,  and  there  was 
no  steam,  water,  or  other  mechanical  power  used 
there.  In  proceedings  to  assesa  compensation 
under  the  Workmen's  Compensation  Act,  1897,  it 
was  admitted  that  the  gasworks  theiuselves  were  a 
factory. 

Held,  that  the  gas  mains  did  not  form  part  of 
the  factory,  and  that  the  applicant  was  not 
•mployed  on  or  about  a  factory  when  the  accident 
hai^tened, — 8 facet  v.  DowLjits  Qas  Am>  Coke 
Co.,  C.A.,  138;  [1905]  2  K.  B.  879;  75  L.  J.  K.  B. 
6;  93L.  T.  685. 

13.  EmpimjtTi^  liability — Accitifnt — Cumpevtation 
— "  Strioat  and  wilful  mi«coniittct  " —  tf orimew's 
Ormpentation  Ad,  1897. — The  fact  that  the  oonse- 
^ufooei  of  an  act  of  muoonduct  are  serious  is  not 


enough  to  make  it  "  serious  and  wQful  misconduct " 
within  the  meaning  of  the  Workmen's  Compensa- 
tion Act,  I8rt7, 

A  workman  was  killed  in  a  lift  in  his  employers' 
workshop.  Workmen  were  forbidden  to  use  the 
lift  except  under  conditions  which  did  not  exist  in 
this  case,  and  there  was  no  evidence  as  to  how 
he  came  to  be  ia  the  lift,  or  how  the  aocident 
happened. 

Held  (reversing  the  judgment  of  the  court 
below),  that  there  was  no  evidence  that  the  work- 
man had  been  guilty  of  "  seriuns  and  wilful  mis- 
conduct "  so  as  to  deprive  bis  widow  of  the  right 
to  compeosation  under  the  Workmen's  Compensa- 
tion Act,  1897.— JonwaoN  v,  Mailsh.vu<,  Sosa.  * 
Co.,  Ji.L.  ;  9lL.  T,  8^8, 

li.  Employen'  liability — Aeddent — CompenMtiem 
— Shipivriyht^-Ship  moored  to  jttiij  of  dock — Work' 
men't  Camptniation  Act,  1897  (GO  <t-  61  \'ict.  e.  37), 
s).  1,  7, — A  workman  employed  to  do  repairs  in  a 
ship,  which,  though  attached  to  the  jetty  of  a  dock 
by  a  rope,  is  wholly  waterborue,  and  is  not  making 
use  of  the  dock  in  any  way,  is  not  a  workman 
entitled  to  the  benefit  of  the  Workmen's  Compensa- 
tion Act,  1897,  inasmuch  as  the  person  sued  ia  not 
the  occupier  of  a  factory,  and,  therefore,  not  an 
"  undertaker  "  within  the  Act. 

JJmtdtr  Line  {Limittd)  v,  Oriffia,  53  W.  B.  609, 
[lOOo]  A.  0.  220,  followed.— Smith  v  Staxdabs 
Steam  Fisbino  Co..  C.A.,  582;  [190«]  2  K.  B. 
275;  75  L  J.K.  B.  640. 

15.  Wages— Didmtian — Sti-off— Sum  payable  undrr 
tnatiittratBt  ordvr— Truth  Act,  1831  (1  ■£■  2  Will,  t, 
c.  37),  «.  3.— Section  3  of  the  Truck  Act,  1831.  pro- 
hibits an  employer  di'ducting  from  rhe  w»g«» 
earned  by  a  workman  any  sum  of  money  (oth*r 
than  m-dical  attendance,  &c.,  uuder  sections  23  and 
'24),  even  if  ouch  mouey  is  due  and  payable  to  th« 
employer  under  an  order  of  a  court  of  oooipetcnt 
jurisdiction. 

Decision  of  the  Court  of  Appeal  (52  W.  B.  5«4. 
[19(M]2  K.  B.  44)  reversed.— Willlvsis  v.  Nokth's 
N A vioATios  Collieries,  fl^Z,.,  485;  [1906]  A_  C. 
130  ;  75  L.  J.  E.  B.  334 ;  94  L.  T.  447. 

16,  Wrongful  dismiatal — Diimagtt  for — Duty  of 
jiidgt  —  i/ustr/iond'on  —  Jury.  —  Misconduct  ineon- 
sistent  with  the  fulfilment  of  express  or 
implied  conditions  of  service  will  justify  dismiasAl, 
but  there  ia  no  fixed  rule  of  law  defining  the  drgres 
of  misc  nduct  which  will  suffice. 

In  cases  of  alleged  wrongful  dismissal,  where  the 
trial  takea  plaue  be'ore  a  judge  and  jury,  it  is  for 
the  judge  to  direct  them  by  iuforming  them  of  the 
iiacure  of  the  acts  which  as  a  matter  ot  law  jus'ify 
dismissal,  and  be  may  guide  them  by  c^lisg  th-ir 
aitention  to  the  facts  material  to  the  deUmujQa'ion 
of  thp  issues  rai^pd.— Cloc^to^  &  Co.  v.  CoiiBr. 
P.O.,  393 :  [1906]  A.  0,  122 ;  75  L.  J.P.  C,  20 ;  93 
L.  T,  706, 

METEOPOLIS  :— 

1.  Building — Party  driidurt—lnt' ^ '  ^       —Natitt 

— Hallway  tompany — Demolition  of  /■  r  fmr- 

po*rs  of  station — London  Building  Au,  i,-.:.i  ^^7  4  58 
Vitt.  c.  ccxiii.)ft».  5  (31). 90  [l)—IlailuKif/t  ClaHMtt'oH- 
solidalion  Act,  1843  (8  Vict  c.  20),  ts.  16,  4i—Charimt 
Cro»t,  Eatt(m,  and  Bamjittead  IVithaiij  Act,  I$93(M 
it  57  Vict.  e.  ccj:ii>.).  es.  5,  3t. — A  railway  compaajr  ia 
the  metropolis  acquired  land  for  "  extnordinaty 
purposes  "  under  aection  45  of  the  Kailway  Glknaee 
Act,  1845,  aud  for  the  purpose*  of  oo  stmvtmg  a 
station  proceeded  to  demolish  the  btulding  atsuMl- 
ing  thereon  under  the  powers  conferred  upon  tkmt 
by  their  special  Act,  but  without  having  giTwi  to 
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the  adjoiiiuig  owaer  the  notioe  required  to  be  given 
by  a  "  boildiog  owner  "  by  section  00,  Bab-seotion 
1,  of  the  London  Building  Act,  1894.  An  action 
for  an  injunction  having  been  brought  by  the 
adjoining  owner  to  restrain  interference  wiUi  the 
party-wwl, 

Held,  that  the  railway  company  were  not 
exempted  either  by  the  terms  of  their  special  Act 
or  by  section  201.  lub-seotion  8,  of  the  London 
Boilding  Act,  1894,  from  the  proviuons  of  section 
90,  sub- section  1,  of  the  latter  Act  as  to  notice. 

Held,  also,  that  no  substantial  interfeienoe  with 
the  party  structure  had  in  fact  taken  place,  and 
that  therefore  the  railway  company  was  not  a 
"  building  owner  "  within  Uie  meaning  of  section  5, 
Bub-section  31,  of  the  London  Building  Act,  1894. — 
Lbwi3  &  SoLOMB  V.  Chabino  Cboss,  Eustok, 
AND  Hahpstsas  Katlwat,  Ch.D.  Warrington,  J., 
435 ;  [1906]  1  Oh.  508 ;  75  L  J.  Oh.  282 ;  94  L.  T. 
732. 

2.  Bye-law — Daily  removal  o/hotue  re/tue — Notice 
to  occupitre  to  place  movable-  receptacle*  on  kerbstone — 
Refusal  of  sanitary  authority  to  remove  refuse  placed 
elsewhere— Public  Health  [London)  Act,  1891  (S4  db  55 
Vict.  e.  76).  ss.  16  (2),  30 —A  bye-law  made  by  the 
London  County  Connoil  under  section  16,  sub- 
section 2,  of  the  Public  Health  (London)  Act, 
1891,  provided  that  where  a  sanitary  authority 
arrange  for  the  daily  removal  of  house  refuse  in 
their  district,  or  any  part  thereof,  the  occupier  of 
any  premises  in  snoh  diBtrict,  or  part  thereof  .  .  . 
•hall  at  such  hour  of  the  day  as  the  sanitary 
authority  shall  fix  .  .  .  deposit  on  the  kerbstone 
or  on  the  other  edge  of  the  footpath  immediately  in 
front  of  the  house  or  in  a  conveniently  accessible 
position  on  the  premises  as  the  sanitary  authority 
may  prescribe  by  written  notice  served  upon  the 
occupier,  a  movable  receptacle  in  which  shall  be 
placed  for  the  purposes  of  removal  by  .  ,  .  the 
sanitary  authority  of  the  house  refuse."  A  sanitary 
authority  issued  notices  under  the  bye-law  to  the 
occupiers  of  all  houses  in  a  certain  area  in  their 
district  requiring  each  occupier  to  deposit  on  the 
kerbstone  or  edge  of  the  foothpath  in  front  of  his 
house  a  movable  receptacle  containing  the  house 
refuse.  The  respondent  was  occupier  of  a  detached 
house  situated  within  the  prescribed  area  of  the 
notioe,  which  had  a  garden  in  front  and  was 
approached  by  a  carriage  drive.  He  refusei^  to 
comply  with  ^e  notice  to  place  his  house  refuse  on 
the  kerbstone,  but  was  wUling  to  place,  and  did 
place,  the  refuse  receptacle  in  a  conveniently 
accessible  positiou  on  his  front  premises.  The 
sanitary  authority  refused  to  take  it  away  unless 
the  receptacle  was  put  on  the  kerbstone,  and  the 
respondent  thereupon  took  proceedings  against  the 
authority  under  section  30  of  the  Pubhc  Health 
(London)  Act,  1891. 

Held,  that  the  sanitary  authority  was  not  em- 
powered under  the  bye-law  to  give  a  general  notice 
to  every  occupier  of  premises  within  a  particular 
area  to  place  the  refuse  receptacle  on  the  kerbstone 
for  removal,  and  their  refusal  to  remove  the  house 
refuse  of  this  particular  occupier  from  what  was 
found  as  a  fact  to  be  a  conveniently  accessible 
position  on  his  premises  was  a  lefusal  without 
reasonable  cause  within  the  terms  of  the  section. 

Semhle,  that  it  was  no  objection  to  the  validity  of 
the  bye-law  that  the  placing  of  the  receptacles  on 
the  kerbstone  would  cause  a  temporary  obttruotion 
of  the  highway.  —  Wahcswokth  Borough  v. 
Baihbs,  K.B.D.,  457;  [1906]  1  K.  B.  470;  75 
L.  J.  K.  B,  158  ;  94  L.  T.  211. 

3.  Bye-law  —  Litter  in  ftreett B^ugnancy  to ;  ^ 


statute,  —  By  a  bfe-law  of  the  London  County 
Coundl  made  under  section  23  of  the  Munidpu 
Corporations  Act,  1882,  and  section  16  of  the  Local 
Qoreroment  Act,  1688:  "No  person  shall  sweep 
or  otherwise  remove  from  any  shop,  house,  or 
vehicle  into  any  street  any  waste-paper,  shavings, 
or  oUier  refuse,  or,  being  a  costermonger,  news- 
vendor,  or  other  street  trader,  throw  down  and 
leave  in  any  street  any  waste-paper,  shavings,  or 
other  refuse.  .  .  .  Any  person  who  shall  o£Fend 
against  any  of  these  bye-laws  shall  be  liable  for 
each  offence  to  a  fine  not  exceeding  40s." 

An  information  was  preferred  within  the  metro- 
polis for  contravening  this  bye-law,  which  was 
dismissed  on  the  ground  that  the  bye-law  was 
ultra  vires  as  deaUng  with  a  nuisance  already 
punishable  when  the  bye-law  was  made,  under 
section  60  of  the  Metropolitan  Police  Act,  1839, 
which  imposes  a  poulty  on  any  person  "  who  in 
any  thoroughfare  shall  throw  or  lay  .  .  .  any 
Utter  or  rubbish." 

Held,  that  the  bye-law  was  good. — ^Batohxlob 
V.  Stublby,  K.B.D.  ;  93  L.  T.  539. 

4.  Dangerous  structure — Party-wall — Party-tvall 
in  dangerous  state — Inspection  by  district  surveyor- 
Bight  of  council  to  two  sets  of  fees  for  inspection — 
London  Building  Act,  1894  (57  &  58  Viet.  c.  eexiii.), 
s.  113;  Schedule  3,  Part  2. — A  party-wall  separating 
the  premises  of  two  adjoining  owners  became 
dangerous,  and  the  steps  prescribed  by  the 
"  duieerous  structures  "  provisions  of  the  London 
Building  Act,  1894,  were  duly  taken  with  regard 
to  it,  and  an  inspection  of  the  party- wall  was  made 
by  the  district  surveyor.  The  coimty  council  paid 
to  the  district  surveyor  two  sets  of  fees  in  respect 
of  his  inspection  of  the  party-wall,  which  was  the 
dangerous  structure  in  question,  and  claimed  to 
recover  the  two  sets  of  fees  from  the  owners.  They 
had  already  recovered  one  set  of  fees  from  one  of 
the  owners. 

Held,  that  the  party-wall  was  only  one  dangerous 
structure  within  uie  meaning  of  the  Act,  and  that 
the  county  coundl  were  entitled  to  recover  only 
one  set  of  fees  in  respect  of  the  surveyor's  inspec- 
tion of  the  same.— London  Countt  Covnoil  v. 
BHxmuss,  K.B,D, ;  93  L.  T.  505. 

5.  Excavation  for  gat  pipe* — Making  good  and 
reinstating — Insertion  of  concrete  course — Afetropolia 
Management  Act,  1855  (18  &  19  Vict.  e.  120),  ««.  HI, 
114 — Metropolis  Management  Amendment  Act,  1862 
(25  <t  26  Vict.  e.  102),  s.  82. — A  gas  company  having 
opened  certain  streets  for  the  purpose  of  laving, 
altering,  and  repairing  their  pipes,  the  local 
authority  thought  it  ex^dient  to  fill  in  the  ground 
and  make  good  the  surface  under  section  114  of 
the  Metropolis  Management  Act,  1855,  instead  of 
permitting  the  work  to  be  done  by  the  gas  company. 
In  order  that  the  surface  of  the  street  should  be  made 
as  g;ood  and  remain  as  gpood  as  it  was  before,  the 
local  authority  inserted  a  course  of  concrete  where 
there  was  no  concrete  before,  and  where  there  was 
concrete  before  put  in  an  extra  thickness  of  con- 
crete. The  mag^istrste  found  the  insertion  of  such 
concrete  was  reasonable  and  necessary. 

Held,  that  the  local  authority  could  recover  from 
the  g^  company  the  cost  of  such  concrete.— 
CouuEBOiAL  Gas  Co.  v.  Poflab  Cobfobatioit, 
K.B.D. ;  94  L.  T.  222. 

6.  Formation  of  or  laying  out  new  street — Conditions 
of  sanctum  by  London  County  Council — Erection  of 
new  building  upon  either  side  or  upon  site  abutting 
upon  roadway — London  Building  Act,  1894  (57  &  58 
Viet,  e,  ccxiii.). — C.  was  the  owner  of  a  piece  of 
land  bounded  by  two  railways,  the  only  approach 
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being  through  &  timnel  under  one  of  the  railways. 
He  Bubmitted  to  the  L.C.C.  a  plaa  for  a  propoied 
road  which  was  to  go  through  the  tunnel  (which 
was  to  be  widened)  and  across  the  piece  of  land, 
and  to  crosi  the  railway  on  the  other  side  of  the 
land  by  a  bridge  and  to  run  from  thence  into  a 
highway. 

The  lanction  of  the  L.O.C.  to  thii  plan  was  given 
on  the  condition  that  the  road  should  be  clearly 
defined  and  thrown  open  as  a  higliway  within  a 
certain  time,  and  that  no  now  building  ahould  be 
commenced  to  be  erected  upon  oither  side  of  such 
roadway,  or  upon  a  site  abutting  on  such  roadway, 
unless  Huch  roadway  bad  been  detioed  and  thrown 
open  tliroughout  it*  entire  length,  and  other  con- 
dition a  had  been  complied  with. 

Owing  to  the  fact  that  C.  bad  been  unable  to 
come  to  terms  with  the  railway  company  wi'h 
regard  to  the  iridening  of  the  tunnel  and  the  build- 
ing of  the  bridge,  be  had  been  unable  to  comply 
with  the  requirements  of  the  L.O.O.,  but  he  leased 
ft  piece  of  the  land  and  proceeded  to  erect  thereon 
a  factory  and  dwelling-house,  giving  his  lessee  right 
ol  access  over  the  site  of  the  proposed  road,  whiob 
was  thee  a  cart  trackway,  and  tlience  over  thn 
intervening  piece  of  land.  The  nearest  point  of  tlifl 
plot  of  land  to  leased  to  the  site  of  the  proposed 
roadway  was  187ft.  He  also  proceeded  to  put  ftodh 
clinkers  upon  the  roadway,  and  extended  Oie  sewer 
up  the  roadway,  with  which  the  drainage  of  the 
factory  was  connected. 

Hold,  that  C.  had  not  commenoed  to  form  or  lay 
out  the  new  street  or  roadway  sanctioned  by  the 
L.C.C.,  and  that  he  had  not  commenced  to  erect 
new  buOdings  upon  either  side  of  such  roadway, 
or  upon  a  site  abutting  on  such  roadway, — LoNDorf 
CotJKTT Cotmcii,  V.  Collins,  K.B.D.  ;  93  L.  T.  510, 

7.  Home  re/Mt—  Remo'mi  of  ~- Trade  re/use— 
Re/aif,  of  hoUla—Puhlk  Bmtth  [London)  Act,  1891 
(34  .£  65  Vict.  c.  Id],  «s.  30,  HI.— Ashe*  from  the 
grates,  sawdust  from  the  kitchen  floors,  empty 
sauce  bottles  and  tins  from  the  kitchen,  straw  oases 
for  bottles,  tea  leaves,  waste  paper,  egg  shells, 
lemon  peel,  dust  from  rooms  and  staircases,  small 
quantities  of  broken  crockery  and  glass,  being  the 
refuse  of  an  hotel,  is  "house  refuse''  within  the 
meaning  of  sections  ;J0  and  141  of  the  Public  Health 
(London)  Act,  1SS)1,  and  not  "trade  refuse."— 
WESTiussTBR  Corporation  w  Gordox  Hotklb 
(Limited),  K.B.D.;  [190ti]  2  K.  B.  a9 ;  7o  L.  J.  K.  B. 
438;  94L.  T.  521. 

8.  New  road — Frontaye — Apportionmrnd  of  mpenteg 
— Metfopolit  Local  Management  Acta,  1856  and  1862. 
— Where  the  local  authority  by  resolution,  in  pur- 
tuuioe  of  the  powers  vested  in  them  by  the 
Metropolis  Local  Management  Acts,  ISSs  and 
1862,  apportioned  the  expenses  of  paving  a  new 
road  among  all  the  owners  of  the  frontage,  and 
smbieqtiently  revoked  such  apportionmeot  and,  by  a 
fresh  resolution,  apportioned  such  expenses  among 
ft  certain  cumber  of  owners,  making  a  merely 
nominal  charge  in  respect  of  the  remaining  owners, 

Held,  that  such  subsequent  apportionment  was 
wrong  in  principle  and  invalid.  —  Elsdon  u, 
HAMi'arE.4.D  CoRroRATio.v,  Ch.D.  Jm/ce,  J.,  43; 
[1905]  2  Oh,  633;  7o  L.  J.  Cb.  27 ;  S3  L.  T.  335. 

9.  Open  tpace — Hoardiny  or  acrfen-^Adjoining 
landownert — Acceu  of  light — Building — MdropoUtan 
Open  Spacn  Act«,  1877  (40  *  41  FiX.  e.  35),  «.  1 ; 
1881  (44  ifc  45  Vict,  c,  34),  j.  5;  1S87  (30  .6  51  Vid. 
c  32),  «.  4—Di»iued  Burial-grounds  Ad,  1884  (47  ifc 
48  Vict.  c.  72),  s,  3. — Under  the  Metropolitan  Open 
Spaces  Acts,  1877,  1881,  and  18ti7,  and  the  Disused 
Bona] -grounds   Act,    1884,    a   local    anthority  is 


entitled  to  erect  a  screen  npon  an  open  space  of 
which  it  has  the  control,  and  thereby  prevent  an 
adjoining  owner  from  acquiring  by  prescription  ft 
right  to  an  access  of  light  to  bia  windows  over  such 
open  space. 

Decision  of  the  Court  of  Appeal  (52  W,  B,  114. 
[1903]  2  Ch.  556) reversed,  and  that  of  Buckley,  J. 
(31  W.  E.  109,  [1903]  1  Ob.  lOB).  restored.— 
Paddiwiitox  OoRroRATioN  v.  Attorn  «Tr-0  enkrau 
H.L.,  317;  [19C«]  A.  C.  1 ;  75  L.  J.  Ch.  4;  93 
L.  T.  «73. 

10.  Paving— Faisagt  noi  being  a  ihirroughfnr* — Re- 
quirement of  mimer  to  paoe  a  second  Him  trith  dijftrrmt 
material. -~Metr>yj>ol{t  Ma^iagement  Act,  1855  (IB  ,^  19 
Vid.  c  120),  as.  90,  100.— The  owner  of  a  court. 
passage,  or  public  place,  not  being  a  thoroughfare, 
who  has  onoe  in  obedience  to  a  notice  in  that  behalf 
under  section  100  of  the  Metropolis  Maa»g«ment  Act. 
1855,  paved  or  covered  the  same  to  the  satisfaction 
of  the  vestry,  cannot  be  called  upon  a  leoond  tim* 
to  pave  or  cover  it  with  a  different  material :  all  he 
can  be  required  to  do  is  to  repair  the  existing  pave- 
ment or  covering.— HARRiaON  v.  Owner  OF  Nkw- 
STBEET-MEWS.  K.B.D,;  [1906]  1  K.  B.  703;  75 
L.  J.  K,  B.  510. 

11.  Paving  mm  strtet  —' '  Intenectian  "—lidropnlis 
Load  Management  Act.  IS&i  (23  ,t  28  Viei.  c,  102). 
J.  77. — At  the  junction  of  two  streets.  B.-w»lk 
and  W.-road,  was  a  granite  crossing  which  waa  on 
the  soil  of  W.-road,  and  it  connected  the  footpath 
on  the  side  of  W.-road  at  the  junction  with  B.-watk. 

Held,  that  this  granite  crossing  was  "paving  at 
the  points  of  the  intersection  "  of  the  streets  wittiio 
section  77  of  the  Local  Management  Act.  1861'.  and 
rightly  charged  on  the  frontagers  of  B.-walk  when 
that  street  was  being  paved.- Bkidoett  c.  Waxus- 
WORTH  Corporation,  K.B.D.  ;  93  L.  T.  519. 

12.  Poor — Prottition  of  caittal  mard» — MttropaUlan 
Common  Poor  Fund — Land  on  tehich  wardt  fcuiVf^ 
Paymentifor  knrfi.— The  H.  Union  acquired  in  1838 
and  1849  certain  land  upon  which  were  ere^«d 
casual  wards,  the  money  for  their  erection  bftving 
been  borrowed,  which  was  repaid  by  instalmmita 
out  of  the  Metropolitan  Gowmon  Poor  Fund.  The 
H.  Union  sought  to  recover  the  value  of  the  laud 
out  of  the  Metropolitan  Common  Poor  Fund  in  the 
half  year  ending  Michaelmas.  litoS, 

Held,  that  this  sum  could  not  be  reoovered  in 
one  hall  year,  and  rules  »ii'»j,  directed  to  the  anditot 
who  had  disallowed  the  item,  for  a  certicrari  to 
quash  the  disaUowanoe,  and  for  a  mundamtt*  to 
grant  a  certificate  of  allowance,  aocor^ngly 
quashed. 

Quifre,  whether  the  H.  Union  were  not  entitled 
to  the  fair  vslue  of  the  laud  for  tbe  half  ye*r  oat 
of  the  Metropolitan  Common  Poar  Fund.— Hix 
V.  Mow  ATT,  K.B.D. ;  93  L.  T.  789. 

13.  Privy— Emptying  o/— "  StredorpuNk  fiate" 
— Privy  on  private  property  adjoining  public  m«uf — 
Emptyingof  during  prohibited  hours — Offente — Metr^ 
potitan  Police  Act,  1838  (2*3  Vict.  f.  47).  4.  «0, 
aub-ieetion  4.— Section  60  of  tbe  Metropolitan  Peliee 
Act,  1839,  provides  that  "  Every  person  who  in  maj 
street  or  public  place  within  the  limits  of  the 
metropolitan  police  district  shall  be  gmtty  of  any 
of  the  following  offences  shall  be  liable  to  ft 
penalty  "—that  ti  to  say,  (4)  "  Every  person  who 
■hail  empty  .  .  .  any  privy  between  the  honns 
of  six  in  the  morning  and  twelve  at  night" 

Held,  that  the  provision  in  sub-aeotiou  4,  fti  to 
the  emptying  of  privies,  is  not  limited  to  the  aua 
of  privies  which  artj  actually  in  *'  any  st»eel  Ot 
pnbbc  place."  but  applies  to  and  includes  the  caae 
of  privies  which  ftre  in  private  property,  hot  whioh 
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oloaelv  •djoin  "  any  atreet  or  pnblio  place  "  ;  and, 
therefore,  a  person  may  be  convicted  under  the  rab- 
■eotion  who,  dnring  the  prohibited  hours,  empties 
a  priyy  situate  on  private  property  some  forty  yards 
from  the  nearest  s^eet  or  public  place. — Hcwabs 
V.  Danibus,  K.B.D. ;  93  L.  T.  669. 

14.  Public  health  —  Drain  eommunicating  with 
tewer — Nuisanee — Taking  up  and  relaying  drain — 
"  Beeonttruction"  or  "repair''' — Bye-lawt— Meiropolit 
Management  Act,  1855  (18  i:  19  Vict.  c.  120),  «.  202. 
— Tbe  London  County  Council  made  a  bye-law 
that  a  person  who  should  entirely  or  partially 
reconstruct  any  pipe  or  drain  commonioatuig  with 
a  sewer  should  deposit  plans  of  the  proposed  work, 
with  the  proviso  that  plans  should  not  be  required 
in  the  case  of  any  repair  which  did  not  involve 
the  entire  reconstruction  of  the  pipe  or  drain ;  and 
another  bye-law  as  to  ventilation,  which  was  to 
apply  to  every  person  who  should  reconstruct  in  an 
existing  buildmg  any  pipe  or  drain  oommnnicating 
with  a  sewer. 

Premises  situate  in  the  metropolis  were  drained 
at  the  rear  by  a  line  of  pipes  which  took  the 
surface  water  drainage  of  the  premises  through 
two  gullies  in  the  yard  and  which  communicated 
with  the  sewer.  This  line  of  jujpea  was  not  laid 
upon  concrete  and  was  not  ventilated,  and,  the 
drain  having  become  a  nuisance,  notice  was  served 
on  the  owner  to  abate  the  same,  Tbe  owner 
opened  np  the  ground,  took  up  the  pipes,  most  of 
vniioh  were  defective  or  broken,  and  relaid  the 
drain  in  the  same  line  upon  a  foundation  of 
concrete.  He  put  in  four  new  lengths  of  pipes 
and  a  new  gully  and  connection,  replacing  in  the 
drain  one  old  pipe  and  gully  only,  and  leaving 
in  the  ground  an  old  pipe  which  was  not  defective. 

Held,  that  the  work  done  to  the  drain  was  a 
"  reoonstmotion  "  of  the  drain,  and  not  merely  a 
"  repair  "  of  it,  and  that  the  bye-laws  applied. — 
AoAB  V.  NoKKB,  K.B.D. ;  93  L.  T.  605. 

15.  Pahlio  htalth — Public  convenience — Approaehts 
— Subway— TrepoM — Sub-toil  of  roadway  and  foot- 
way— IvjancUon — Public  Health  (London)  Act,  18^1 
(54  &  65  Viet.  e.  76),  «.  44.— By  the  Public  Health 
(Metropolis)  Act,  1891,  s.  44,  power  was  given  to 
the  sanitary  authority  to  construct  and  maintain 
public  sanitary  conveniences,  and  for  this  purpose 
the  subsoil  of  the  roadway,  exclusive  of  the  foot- 
■wa,^  adjoining  a  building,  was  vested  in  tiie 
sanitary  authority. 

Where  the  sanitary  authorities  had  made  such 
conveniences  in  the  roadway  beneath  the  soil 
connected  by  a  subway  from  pavement  to  pave- 
ment, with  an  exit  in  the  footway  adjoining 
respondents'  premises,  and  who  were  owners  of  the 
soil  ad  medium  filum,  an  injunction  was  granted 
directing  the  sanitary  authorities  to  remove  that 
portion  of  the  structure  only  which  encroached 
upon  the  footway.  In  other  respects  the  matter 
was  in  the  discretion  of  the  authorities. 

Decision  of  Joyce,  J.,  to  this  effect  (50  W.  B. 
268,  [1902]  1  Ob.  269)  restored,  and  that  of  the 
Court  of  Appeal  (52  W.  B.  596,  [1904]  1  Ch.  759) 
reversed  (Lord  James  of  Hereford  Assenting). — 

■WKSTMJUSTBK  CoRPOBATIOK  W.LONDOWAIfDNOETH- 

Westkbit  Bahwat  Co.,  H.L.,  129;  [1905]  A.  C. 
426  ;  74  L.  J.  Ch.  629  ;  93  L.  T.  143. 

16.  Street— Widening — Compulsory  power* — House 
— Adjudication  to  take  whole — Part  to  be  thrown  into 
street — Ptior  agreement  to  re-nll  surplus  portion  sub- 
ject to  right  of  pre-emption— Boiuk  fides — Michael 
Angela  Taylor's  Act,  1817  (57  Geo.  3,  c.  xxix),  ss. 
80,  96. — An  adjudication  under  ]y[iohael  Angelo 
Taylor's  Act  is  only  binding  if,  ^^^  considering 


the  facts,  the  local  authority  giving  the  notice  bond 
fide  believes  that  tbe  property  adjudicated  to  be 
necessary  is  necessary  for  the  porpose  of  carrying 
out  the  proposed  widening :  Oard  v.  Oommissioners 
of  Sewers,  28  Ch.  D.  486,  33  W.  B.  Dig.  106,  and 
Lynch  v.  Commiuioners  of  Sewers,  34  W.  B.  226, 
32  Ch.  D.  72,  followed. 

When  the  local  authority  wishes  to  take  the 
whole  of  a  house,  but  the  owner  only  desires  them 
to  take  part,  tbe  question  to  be  determined  is 
whether  what  will  be  left  will  be  a  house,  reg^d 
being  had  to  the  work  by  way  of  shoring  and 
reconstruction  which  the  owner  is  willing  to  do. 

Quoere,  can  a  local  authority  imdn  Michael 
Angelo  Taylor's  Act  acquire  some  only  of  the 
several  interests  in  the  premises  which  go  to  make 
np  the  frei^old.— DmniAK  v.  Webtiukstxb  Cob- 
POKATION,  Ch.D.  Buckley,  J.,  345 ;  [1906]  1  Ch.  464 ; 
75  L.  J.  Ch.  272  ;  94  L.  T.  370. 

17.  Street— Widening  street* — Compulsory  purchase 
— Sub-lessee— Michael  Angelo  Taylor's  Act,  1817 
(57  Geo.  3,  c.  xxix.),  St.  80,  96.— Where  a  local 
authority  took  a  house  let  in  separate  floors  for 
street  widening  under  Michael  Angelo  Taylor's 
Act,  s.  80,  the  owner  of  the  ground-floor  is  not 
necessarily  entitled  to  restrain  the  local  authority 
from  taking  more  than  is  wanted  to  be  thrown  into 
the  street.  Where  the  danger,  inconvenience,  and 
excessive  cost  of  severance  resulted  in  a  bond  fide 
adjudication  that  it  was  necessary  to  acquire  the 
whole  building,  this  was  not  vitiated  by  a  prior 
agreement  to  re-sell  the  surplus  portion,  subject  to 
the  owner's  right  of  pre-emption  under  section  96. 

Teuliere  v.  Vestry  of  St.  Mary  Abbotts,  Kensington, 
30  Oh.  D.  642,  34  W.  B.  Dig.  102,  and  Gordon  v. 
Vestry  of  St.  Mary  AbbotU,  Kensington,  [1894]  2 
Q.  B.  742,  followed. — Pbsood  v.  Wxstjumstkb 
COBFOKATION,  Ch.D.  Swin/en  Eady,  J.,  89;  [1905] 
2  Ch.  475;  74  L.  J.  Oh.  664  ;  93  L.  T.  160. 

18.  Street — Widening  street — Power  to  take  part  of 
house — Michad  Angelo  Taylor's  Act  (57  Geo.  3,  c. 
xxix.),  ss.  80,  82. — A  local  authority  requiring  part 
of  a  house  for  the  purpose  of  widening  a  street 
under  Michael  Angielo  Taylor's  Act  may  be  com- 
pelled by  the  owner  to  take  the  whole  as  a  condition 
of  taldng  the  part,  if  the  removal  of  the  part  would 
destroy  the  house  as  a  house. 

mbbon  V.  Paddington  Vestry,  49  W.  E.  8,  [1900] 
2  Oh.  794.  followed. — ^Thoupsoit  v.  HAHMBRaifiTH 
OoBPOKATioir,  Ch.D.  Buckley,  J.,  279  ;  [1906]  1  Ch. 
299 ;  75  L.  J.  Oh.  129 ;  94  L.  T.  135. 

19.  Structure — Projection  beyond  general  line  of 
buildings— London  Building  Act,  1894  (57  A  58  Viet, 
e.  ccxiii.).  s.  22;  s.  73,  sub-seetion  8. — An  iron 
framework  affixed  to  the  front  wall  of  a  building 
by  means  of  bolts  and  stay  rods,  was  filled  in  on  the 
front  and  sides  with  leaded  glass,  and  covered  on 
the  top  with  zino,  came  forward  about  4  feet 
6  inches  from  the  front  wall  of  the  building,  the 
bottom  being  about  1 1  feet  above  the  pavement. 

Held,  that  the  iron  framework  was  not  a 
<■  building  stroctore"  within  the  meaning  of 
section  22,  sub-section  1,  of  the  London  Building 
Act,  1894,  and  following  Hidl  v.  London  County 
Covneil,  49  W.  K.  396,  [1901]  1  K.  B.  580,  that  it 
was  not  a  "  projection "  within  section  73,  sub- 
section 8,  of  that  Act.— London  CoimTY  CovnoiL 
V.  SOHXYZIK,  K.B.D.,  168;  [1905]  2  E.  B.  695;  74 
L.  J.  E.  B.  959 ;  93  L.  T.  550. 

20.  Thames — Alteration— Removing  part  of  bank  to 
repair — Metropolis  Management  {Thames  River  Pre- 
vention of  Floods)  Amendment  Act,  1879  (42  A  43 
Vict.  c.  cxeviii.),  s.  23.— By  section  23  of  the 
Metropolis  Management  (Thames  Biver  Prevention 
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of  Floods)  Amendment  Act,  1879:  "From  and 
after  the  x>aaamg  of  this  Act,  if  any  person  make 
ttny  ftltemtion  lo  any  bank,  so  ae  to  affect  the 
security  of  the  premisea  upon  wHch  the  gaiae  is 
situate,  or  of  any  other  prtniises  adjacent  or  near 
thereto,  from  flooding  caiwed  by  the  overflow  of  the 
EiTer  ThftOjeB,  without  the  prfcviouH  sanction  in 
writing  of  the  board,  auoh  person  shall  Ite  liable 
to  a  penalty.     .     .     ." 

It  becume  neceasary  to  repair  part  of  a  bank 
which  the  respondents  were  liable  to  repair  and 
toftintain.  and  to  replace  certain  olrl  piles  and  oaiiip 
sliodding  by  new  in  tlip  same  or  similar  positions, 
and  to  do  so  the  respondents  removed  certain  por-  | 
tions  of  the  timber  capping  and  2ft.  in  lieight  of 
the  camp  shedding.  i 

Held,  that  this  was  not  an  "  alteration  to  any 
bank  "  within  the  meaning  of  the  section. — Lo:«D03) 
Cor  STY  CotJNCii.  I'.  LoNiiOM,  Briohton,  and  South 
Coast  Railway  Co,,  K.B.D.  ;  [1906]  2  K.  B.  72  ; 
7a  L.  J.  K.  B.  613;  94  L.  T.  773. 

2 1 ,  Thamt)  Sewtrs—Dutrkt  ttwer  contlrtided  hi/ 
VutTif  loith  coiMfni  o/tht  SewfT  Commissioners  drain- 
ing /iuu»e«  dircdlt/  into  the  Thame* — Noticr.  to  ditcon- 
(jiiue    liTainagi:  —  Hviites    ctyiiiifcUd    up    leilh    mairt 
drainaye    »i/item  — E^rjinttta — Linbilitij  —  MttropnUt 
Managmnent  Act,  1353  (18  .£;  19  Tid.  e.  120),  i.  135 
—Ammding  A<^,  1838  (21  X-  22  Vtd.  c.  U)4),  i.  1.—  [ 
At    the  time  of    the  passing  of    the    Mettopolia 
Management   Act,    1833,   a    group    of    houses    in 
London  near  the  Thames  were  drained  into  the  ' 
river  by  means  of  a  dran  conBtruct*d  with  the 
ecnsent    of    the    Metropolitan    Commissioners    of  ' 
Sewers.     In    1903  the  Ttmnies  Coniservancy  gave  i 
notice  requiring  the  plain tiffj,  who  were  the  snc- 
cMSOra  of  the  vestry,  to  discontinue  the  passage  of 
sewage  into  the  Thames  from  this  drain,  and  it  was  { 
agreed  by  the  plain tift's  and  the  defendants  that  the  ' 
only  prartioal  mode  of  complying  with  the  notice 
was   to  bring  the  sewage  into  the  metropolitan 
main  drainage  sewer  in  the  neighbouring  street 
The  necessary  wort  was  then  done  by  the  plaintiffs, 
and  the  action  was  brought  to  decide  whether  they 
or  the  London  County  Count;ii,  as  the  successors  ta 
the  Metropolitan  Board  of  Works,  should  bear  the 
expense. 

Held,  that  as  the  London  County  Council  were 
not  under  any  legal  obligation  to  provide  means  of 
preventing  the  sewage  of  houses  from  passing  into 
the  river,  the  decUration  of  their  liability  asked 
for  by  the  plaintill'a  for  the  expenses  of  constructing 
the  Eew  sewer  must  be  refused.— Westminsteb 
CoRPOEATTON  ti.  London  Cottnty  CotTNt-iL,  K.B.D. , 
61B;  76  L.  J.  K  B.  549;  94  L.  T.  791. 

22.  Umound  food — Arlide  not  intended  for  food — 
Liability  of  atUrr—-"  Liable  to  be  seized "—Publie 
Htiilth  {London)  Act,  1891  (54  it;  -55  Vict.  e.  76), 
».  47  (3). — An  article  of  food  is  liable  to  be  seized 
within  the  meaning  of  the  Public  Health  (London) 
Act,  1891,  s.  47  (3),  if  it  is  in  fact  unsound  or  unfit 
for  the  food  of  man,  whether  or  not  it  is  at  the  time 
of  seizure  intended  for  the  food  of  man  oi  exposed 
for  sale. 

Beg.  y.  Bmnit,  [1904]  2  Q.  B.  438,  considered 
ftnd  distingniihed,— Orti'ELL  u.  Malpab,  K.B.D, ; 
[IflOe]  2  K.  B.  32  ;  73  L.  J.  K.  B,  647. 

23.  Ufisownd  mmt-^Procredingi—CoTtunt  of  local 
authority  to  proceeding*  instUuUd  l>y  their  iniptctor^ 
Fablic  Health  ILondon)  Act,  1891  [54  .fe  55  Vid.  c. 
76),  M.  47,  99  (4),  107  (3),  123.— A  BUminona  was 
taken  out  by  a  wanitary  inspector  of  a  borough 
council  under  section  47  of  the  Public  Health 
(London)  Act,  1891,  against  a  person  for  having  on 
Ids  premises  onsound  meat  intended  for  sale  for 


human  food.  It  appeared  oa  the  faoe  of  the 
summons  that  the  information  wm  laid  by  and  the 
summons  issued  to  the  reipondent  on  behalf  of 
the  borough  council,  whereas  in  fact  the  inspeetor 
had  not  obtained  the  express  consent  of  bis  cooncQ 
to  issue  the  summons. 

Held,  that  the  conviction  was  not  badai*  initio, 
as  the  words  "  on  behalf  of  the  borough  council " 
could  be  rejected  as  surplusage,  since  a  private 
individual  could  institute  proceedings  before  justices 
under  the  above  section. 

Altmtn  T.  ffnrdcaiUe,  89  L.  T.  553,  S2  W.  B.  Dig. 
112,  considered  and  applied.— Gikblkr  i'.  MashiSv!, 
K.B.D.,  527  ;  [1906]  1  K.  B.  709;  T5  L.  J.  K.  B. 
463 ;  94  L.  T.  380. 

MINES  :— 

1.  LtoM  —  Comtrudion  —  Govenani  (o  "faifiy, 
duh/,  and  honestly  win  "  the  whole  of  the  omi  demited. 
—the  respondents  let  to  the  appellants  for  twenty- 
one  years  a  seam  of  coal  lying  under  wrtain  land 
belonging  to  them,  at  an  annual  rent  of  £100  per 
aore  of  coal  gotten  in  any  one  year,  as  soon  a*  lh« 
leasees  should  begin  working  the  coal,  and  until 
then  at  an  annual  rent  of  £5. 

The  lease  contained  a  covenant  by  the  leeiees 
that  they  would  at  all  times  during  the  term 
'•fairly,  duly,  and  honestly  win,  work,  reoowr. 
obtiin,  and  get  the  whole  of  the  .  .  .  eeam  of 
coal  hereby  demised  in  a  proper  and  workmanlika 
manner." 

The  lease  prohibited  the  sinking  of  a  ehaJt  oa. 
the  land  demised,  or  breaking  open  the  surface,  and 
it  was  in  the  contemplation  of  both  parties  that 
the  lessess  would  get  the  coal  by  underground 
workingj  from  an  adjacent  colliery  belonging  to 
them. 

The  lessees  endeavoured  to  work  the  coal.  »nd 
spent  a  considerable  amount  of  time  and  money  in 
attempting  to  reach  it,  but  found  that  in  oonae- 
quence  of  faults  in  the  strata  it  could  not  be 
worked  except  at  a  heavy  loss,  whereupon  they 
abandoned  the  working. 

Held  (liflirming  the  j  udgment  of  the  court  biJow), 
that  the  obligntion  to  work  the  coal  w»a  abeolnbr. 
and  that  the  words  "fairly,  duly,  and  honestly" 
only  applied  to  the  method  of  working  aft«r  the 
coal  was  reached,  and  that  the  lessors  were  entitled 
to  damages  for  breach  of  the  covenant. — CilARLKS- 
woRTH  «.  Watson,  B.L.;  [1906]  A.  C.  U;  "4 
L.  J,  K.  B.  137  ;  94  L.  T.  6. 


2,  Right  of  support  to  surface — Indosurtofwrnn 
— Award — Besrrvationof  ntanorial  right* — (TerUsf 
of  mines—Compensation — fncloaure  Ad  (31  (rto.  i, 
t:  a;).^In  cases  where  the  minerals  under  l«ad 
belong  to  one  person  and  the  surface  of  the  land  to 
another,  the  law  presumes  that  the  aarfaoe  ownar 
has  a  right  to  support,  unless  the  language  of  tlM 
instrmnent  regulating  the  rights  of  the  parties,  or 
other  evidence,  clearly  shows  the  contrary,  either 
hy  express  words  or  necesaary  implication. 

Therefore  in  a  case  in  which  by  an  IncHsure  Act 
and  award  certain  waste  land  of  a  manor  was 
aOotted  among  the  commoners,  and  it  was  provided 
that  nothing  contaiued  in  the  Act  should  be  cosi- 
strued  to  diminish  the  rights  of  the  lord  of  dM 
manor  in  respect  to  bis  seignory  and  royal  lies, 
except  in  respect  of  bis  ownership  of  the  soil  to  be 
inclosed ;  and,  further,  that  the  lord  and  hit  meeos- 
sors  should  hold  and  should  enjoy  all  miaea  tad 
quarries  under  tha  waste,  together  with  Uborty  ol 
sBarcbing  for,  winning,  and  working  the  eaNM  aa 
fully  and  freely  as  if  the  Act  had  not  been  paMMl, 
and  that  without  making  or  paying  any  eatt^Mtiaa 
for  BO  doing. 
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Held  (afBrming  the  jadgment  of  {he  court  below), 
that  the  nature  of  the  commoners'  interest  having 
been  extended  by  the  Act,  tiie  owner  of  the 
minerals  most  so  work  them  as  not  to  damage 
sooh  interest  by  depriying  the  surface  owners  of 
the  right  of  snpport  to  which  they  were  entitled  at 
common  law,  there  being  nothing  in  the  Act  to 
deprive  them  of  such  right. 

Love  V.  Bill,  9  App.  Oas.  286,  followed. 

CoMOt  Waterworks  Co,  v.  Bitton,  22  Q.  B.  Div. 
318,  708,  overmled.  —  Buttsbkitowlb  CoixnaT 
Co.  V.  Bishop  AuosLAin)  Iitdustbiai.  Sooiett, 
H.L. ;  [1906]  A.  0.  305 ;  75  L.  J.  C!h.  541  ;  94  L.  T. 
795. 

See  alio  Landlord  and  Tenant,  6;  Settled  Land, 
6;  Snpport,  1. 

MONBT-LENDEB:— 

1.  Contracting  whih  unregUtered—'Moneg-lender$ 
Act,  1900  (63  lb  64  Vict.  c.  51),  m.  1  and  2.— Section 
2  (1)  (e)  of  the  Money-lenders  Act,  1900,  apices  to 
a  money-lender  who  has  not  registered  himself 
under  the  Act,  and  consequently  has  no  "  registared 
name";  and  he  cannot  sue  upon  any  contract 
made  by  him  while  nnregistered,  the  contract  being 
lUegaL — ^VioroRiAir  Datlbsfobs  Stndicatb  v. 
Dorr,  Ch.D.  Buckley,  J.,  231 ;  [1905]  2  Ch.  624; 
74  L.  J.  Ch.  673 ;  93  L.  T.  627. 

2.  Definition — Exception  —  "Butinett  not  having 
for  it$  primary  object  th«  lending  of  money  " — Dit- 
eounting  hills  of  cuitomert  and  friends — Financing  a 
hiuiness— Money-lenders  Act,  1900  (63  &  64  Vict.  c.  51), 
s.  6,  sub-section  (d). — A.  carried  on  business  as  an 
art  dealer  for  many  years  prior  to  1903,  and  in  the 
course  of  his  business  it  was  necessary  and 
inddental  thereto  to  give  long  credit  and  to  take 
from  his  customers  bUls  in  payment  of  the  amounts 
they  owed  to  him  for  their  purchases,  and  to  dis- 
count and  renew  the  bills  from  time  to  time.     In 

1903  he  retired  from  the  business  and  sold  off  his 
stock  by  public  auction,  and  took  bills  for  the 
grater  part  of  the  purchase-moneys,  which  he  dis- 
counted and  renewed  from  time  to  time,  and  some 
of  which  were  still  running.  After  his  retirement 
he  carried  on  business  as  an  expert  ut  valuer  and 
adviser,  and  he  also  assisted  two  art  businesses,  in 
which  he  was  largely  interested,  by  discounting 
for  them  their  customers'  bills  and  by  taking  bills 
for  the  interest  from  time  to  time  due  on  the 
debentures  he  held  in  one  of  those  businesses.  He 
also  assisted  some  old  friends  in  the  curio  trade,  and 
a  few  persons  with  whom  he  had  been  connected  in 
business,  about  ten  in  all,  with  loans  and  by  dis- 
counting bills  for  them.  He  did  not  advertise  as  a 
money-lender,  and  did  not  discount  bills  for  out- 
siders.   In  an  action  by  A.  on  bills  given  him  in 

1904  for  a  loan  made  by  him  to  an  ola  customer, 
Held,  that  A.  was  not,  and  never  had  been,  a 

money-lender  within  the  meaning  of  section  6  of 
the  Money-lenders  Act,  1900  ;  and  that,  as  to  the 
bUls  given  on  the  sale  of  bis  stock  and  renewed  and 
still  running,  he  came  within  exception  (d)  in  the 
section. — ^Litohfixld  v.  Dretfub,  K.B.D. ;  [1906] 
1  K.  B.  584;  75  L.  J.  E.  B.  447. 

3.  Excessive  rate  of  interest — Harsh  and  uneonseion- 
able  transaction — Absence  of  risk — Reopeningof  trans- 
action—Money-lenders  Act,  1900  (63  <£64  Viet.  e.  51), 
s.  1. — P.,  a  widow,  was  in  1903  in  need  of  a  loan. 
Against  the  advice  of  her  solicitors,  she  authorized 
an  architect,  with  whom  she  hadbeoome  acquainted, 
to  obtain  it  for  her ;  and  he  eventually  obtained  an 
advance  of  £1,000  at  45  per  cent,  per  annum  from 
a  registered  firm  of  money-lenders,  on  the  security 
of  a  second  mortgage  of  certain  life  iute'^*^  <^<^  * 
reversion  to  whi(^P.  was  entitled  va^  settlements 


and  of  a  life  policy  which  was  comprised  in  the 
first  mort^page,  which  was  to  an  iniurance  company. 
P.'s  total  moome  under  the  settlements  amounted 
to  about  £1,200  a  year ;  but  it  was  reduced  to  £600 
by  the  interest  and  premiums  payable  on  the  first 
mortgage  and  policy. 

The  solicitor  of  the  money-lenders  having 
threatened  to  enforce  the  security  by  sale,  P.  in 
1904  obtained  through  her  solicitors  a  loan  at  5^ 
per  cent.,  and  discharged  the  claims  of  the  money- 
lenders. She  brought  an  action  against  them  to 
obtain  the  reopening  of  the  transaction  on  the 
ground  that  it  was  harsh  and  unconscionable  and 
the  rate  of  interest  excessive,  and  repayment  of  the 
excess  of  interest  paid  by  her. 

Held,  that  the  rate  of  interest  was  excessive  and 
the  transaction  harsh  and  unconscionable,  and  that 
the  defendants  mutt  repay  all  interest  paid  above 
10  per  cent.— Pabt  v.  Bond,  Ch.D.  Joyce,  J. ;  93 
L.  T.  49 ;  C.A.,  94  L.  T.  390. 

4,  Name  not  registered — Ctmtraet — Validity — 
Money-lenders  Act,  1900  (63  &  64  Viet,  c  61),  s.  2, 
sub-sections  1  (a)  (c),  2.— Section  2,  snb-sectaon  1  (c), 
of  the  Money-lenders  Act,  1900,  applies  to  an  un- 
registered money-lender  so  that  he  cannot  make  a 
v^d  "  agreement  in  the  course  of  his  bndness  as  a 
moneylender  with  respect  to  the  advance  and 
repayment  of  money,  or  take  any  security  for  money 
in  the  course  of  his  business  as  a  money-lender." 

Victorian  Daylesford  Syndicate  {Limitecf^  v.  Doll 
(1905,  2  Oh.  624)  approved. 

Decision  of  Eekewioh.  J.  (92  L.  T.  Kep.  822), 
affirmed.— BOKHASD  v.  DOTT,  V.A. ;  [1906]  1  Ch. 
740;  75  L.  J.  Ch.  446;  94  L.  T.  656. 

5.  Transaeliori  harsh  and  uneonscioncAle — Right  to 
relief— Money-lenders  Act,  1900  (63  <fc  64  Vict.  c. 
51),  s.  1. — The  defendant  borrowed  from  the 
plaintifiii,  who  were  registered  money-lenders,  £160, 
giving  promissory  notes,  one  of  £150  payable  in 
twelve  monthly  instalments  of  £12  10s.,  and 
another  for  £72  payable  in  six  monthly  instalments 
of  £12.  liie  defendant  at  the  date  of  the  trans- 
action owed  £150  to  other  creditors.  He  had  an 
income  of  £1,000  a  year  and  property  valued  at 
£9,000.  The  defendant  was  a  man  of  business  and 
thoroughly  understood  the  transaction,  and  there 
had  been  no  misrepresentation  by  the  money- 
lenders. 

Held,  that  the  defendant  was  not  entitled  to 
relief  under  the  Money-lenders  Act,  1900.— 
Oabbikotoks  v.  Smith,  K.B.D.,  424;  [1906]  1 
K.  B.  79 ;  75  L.  J.  K.  B.  49 ;  93  L.  T.  779. 

MOETOAOB:— 

1.  Bankruptcy — Act  of — Defaulting  stockbroker — 
Securities  mortgaged  to  bank — Knowledge  by  mort- 
gagee of  the  act  of  bankruptcy — Right  to  redeem — 
Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52),  ««.  43, 
49. — A  firm  of  stockbrokers  became  defaulters  on 
the  Stock  Exchange,  and,  in  pursuance  of  the  rules 
of  the  Stock  Exchange,  tiie  official  assignee  of  the 
Sto<A  Exchange  collected  their  assets. 

The  firm  had  previously  lodged  with  a  bank 
various  stock  and  share  certificates  as  security  for  a 
loan  by  the  bank.  The  bank  was  aware  of  the 
assignment  to  the  official  assignee  of  the  Stock 
Exwange. 

On  these  facts,  and  on  the  asanmption  that  the 
assignment  in  question  constituted  an  available  act 
of  bankruptcy. 

Held,  that  the  bank,  on  bein|;  tendered  by  the 
stockbroker  and  the  official  assignee  payment  in 
full  of  the  amount  due  on  the  security,  was  com- 
pellable to  deliver  up  the  securities  to  them. 

,     .  In  re  Lawford  and  Lawrence,  [1902]  2  E.  B.  445, 
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followed.— PONBFOHD,    Bakks,     &    Co.     V.    US^ION 
Bank,  Uh.D.  BucMey,  J.;  94  L.  T.  812. 

2.  Fm'tdoeuTe — Proviso  for  redemption — Interest — 
Defatili  ill  punctual  }ia>/meni. — By  an  indenture, 
dated  the  iiOth  of  Juiuary,  1900,  certaia  freehold 
and  leaaebold  premises  were  mortgaged  to  secure 
JEl(i,fK)0  together  with  itsterert  at  5  por  cent.  The 
operative  part  of  the  deed  waa  "  the  mortgagor 
doth  hereby  covenant  with  the  mortgagee  th»t  be 
will  on  the  Ist  of  Janusi-y,  1!H4,  pay  to  the  mort- 
gagee the  suiu  of  £10,000  with  interest  that  may  he 
then  due  for  the  same  at  the  rate  of  £5  per  centum 
per  atmnm,  and  will  hereafter  from  the  date 
thereof,  bd  long  as  the  said  mm  of  £10,000  or  any 
part  thereof  shall  remain  unpaid,  pay  interest  for 
the  same  at  the  rate  aforesaid  by  eqtt^  half-yearly 
payments  on  the  Ist  of  January  and  the  Ist  of  July 
in  every  J  ear."  There  was  a  proviso;  "Provided 
always,  and  it  is  hereby  agreed  that  if  the  mort- 
gagor sliall  on  every  half-yearly  day  on  which 
interest  is  hereinbefore  made  payable  under  th's 
security  imtil  the  Ist  of  January,  1914,  or  within 
twenty-one  days  of  such  days  respectively,  pay  to 
the  mortgagee  interest  at  the  rat«  aforesaid,  the 
mortgagee  shall  not  call  in  the  turn  of  £10,000 
before  the  1st  of  January,  191  i,"  and  that  the 
mortgagor  should  not  be  entitled  to  pay  off  ttie 
£10.000  before  the  1st  of  January,  inU.  "  Pro- 
Tidad  always,  and  it  is  hereby  agreed  and  declared 
that  if  the  mortgagor  pay  the  said  sum  of  £10.000 
with  interest  for  the  same  in  the  meantime  at  the 
ra'e  aforesaid  that  may  be  due  and  uopaid,  the 
mortgagee  shall  at  any  time  thereafter  upon  the 
request  and  at  the  cost  of  the  mortgagor  teaonvey 
and  reassign  the  premises  to  the  mortgagor  or  as  he 
shall  direct." 

Interest  waa  paid  on  the  28th  of  July,  1905, 
instead  of  the  1st  of  July,  1903, 

The  mortgagee  on  the  26th  of  July,  1905,  gave 
notice  calling  in  the  money.  The  money  due  on 
the  1st  of  January,  1906,  had  been  paid. 

The  mortgagee  applied  for  foreclosure,  and  sub- 
mitted that  the  mortgagor  wsti  only  entitled  to 
redeem  if  punctual  payment  was  made  on  every 
half-year  until  the  1st  of  January,  1914. 

Held,  that  no  condition  was  imported  into  the 
proviso  for  redemption  having  reference  to  the 
intermediate  payments.  No  condition  had  been 
broken,  and  the  right  to  foreclosure  had  not  arisen. 
—Williams  v.  Mokoak,  C/i.D.  Swinftn  Eady,  J. ; 
[leOfi]  I  Ch.  SOi  ;  75  L.  J.  Ch.  480 ;  91  L,  T.  473. 

3.  Ltxue  hy  mortijagor  in  posiution— Power  tti 
aec<p(  lurrender-'-ConcarTence  of  moriijagee — Aclion 
hif  mortgagee  /or  recovery  nf  reni — Coiiveyanunij  Act, 
1S81  (44  .t  45  Vict,  c,  41).  ».  18  (1).— A  lease  for 
twenty- one  years,  granted  by  a  mortgagor  in 
possession  under  the  statutory  power  conferred 
upon  him  by  section  18  (1)  of  the  Convey  auciug 
Act,  1881,  cannot  be  effectively  surrendereil  so  as  to 
aiTdCt  the  rights  of  ths  mortgagee  under  the  lease 
without  the  concurrence  of  3ie  latter. ^Eobbins  u. 
Whtte,  K,B.D.,  103  ;  [1906]  1  K.  B.  125 ;  75  L.  J. 
K.  B.  38 ;  94  L.  T.  287, 

4.  Liretmtdprtmhes—Compeneationinonmjfor  lou 
of  Ikettu—Liixnting  Act,  1904  (4  E<i.  7,  c.  23),  *.  2. 
— A  brewery  company  ejiecifically  mortgaged  its 
freehold  and  leasehold  property,  including  a  lease* 
bold  beerhouse,  the  Bunnicg  Horse,  to  trustees  as 
security  for  certain  debentures,  which  were  not 
redeemable  until  1920,  The  company  also  gave  a 
floating  charge  on  all  its  property  not  specifioally 
mortgaged.  The  licensing  authorities  refused  to 
renew  the  licence  of  the  Runniug  Horse,  and  com- 
pensation was   awarded  in  respect  thereof  under  (, 


the  Licensing  Act,  1001.  The  trustees  theireapott 
claimed  the  money  as  coming  within  their  mort- 
gage, while  the  company  claimed  the  money  >• 
being  property  over  which  they  had  granted  Um 
the  floating  charge. 

Held,  that  the  trustees  were  entitled  to  recave 
the  money  as  being  part  of  their  mortgage  tecarity, 
but  that  they  could  not  apply  the  money  in  reduc- 
tion of  the  mortgage  debt  until  the  security  became 
enforceable,  and  that  until  then  the  brewery  com- 
pany were  entitled  to  the  incame  derived  from  the 
investment  of  the  money. — Law  Qcasaxtss  AXB 
TausT  Society  v.  Uitcham  ajtd  Cheam  B&kwxrt 
Co.,  ChJi.  Kekeiekh,  J„  o51  ;  [1906]  2  Ch.  9«i ;  75 
L,  J,  Oh.  556  ;  04  L,  T.  809. 

5.  Mortgagee  ia  pOBseation — RtiUmplion — R'Mtt — 
Aecaunti — Sa/e  of  pirt  of  the  mortg'jtftii  jfroprrty — 
ProvUo  for  capitaltiathm  of  intereat^Ilight  to  com- 
jiound  intereet. — A  mortgagor  who  enters  into 
possession  and  receives  the  rent  of  the  mortgaged 
property  is  not  entitled  to  the  benefit  of  a  pro- 
vision in  the  mortgage  deed  for  the  c&pitalizatioD 
of  interest  in  the  event  of  its  being  in  arrear,  pro- 
vided th%t  at  the  date  of  the  interest  becoming  do* 
there  is  in  the  hands  of  the  mortg^agee  nnt 
sufficient,  after  making  all  proper  deductions,  for 
the  payment  of  the  iuterest,  even  though  no  appro- 
priation of  such  rent  to  payment  of  interest  has 
ever  been  made. 

Dictum  of  Cotton,  L.J.,  in  Cockburn  v.  Eduxird*, 
29  W,  B.  136,  approved,  and  preferred  to  that  of 
Jessel,  M.K,,  in  the  same  case. 

Judgment  of  Warrington,  J.  (53  W.  B,  334.  [19051 
1  Oh.  241),  affirmed.- Wbiolev  y.  Oux.  C.A;  27*  ; 
[1906]  I  Ch.  165  :  75  L.  J.  Ch.  210;  94  L.  T.  179, 

6.  Ship  —  Invalid  mortgage  —  Rfgidralicn  of — 
Power  of  court  to  expunge  from  regitter, — When  a 
transfer  of  an  interest  in  a  ship,  void  by  rfason  of 
fraud  or  for  any  other  cause,  has  been  ne^iataied, 
the  court  has  power,  by  virtue  of  its  mhcnsnt 
jurisdiction,  to  rectify  the  renter  by  ordering  the 
entry  of  the  Toid  transfer  to  be  expunged. — Bsoxd 
tf.  BROOKaALL,  E.B.D.;  [1906]  1  K,  B,  571,  75 
L  J.  K.  B.  548, 

7.  Valuationof  property  for  mortgage — LUihilUg  of 
valuer  to  mortgagee — C'onfroctwai  rtlatiim — Exeretie  of 
reasonable  enre  and  akill — Duty, — ^0.,  a  solicitor,  waa 
applied  to  by  T.,  who  was  not  his  client,  bat  wbo 
owned  certain  properties,  to  find  someone  who 
would  advance  money  on  the  security  of  the  same. 
C.  knew  that  E.,  another  solicitor,  who  representad 
the  plaiatiti'  under  a  power  of  attorney,  had  money 
to  advance,  and  at  an  interview  between  C.  and  S. 
it  was  arranged  that  an  advance,  to  be  guaranteed 
by  an  insurance  society,  should  be  made  to  V..  bat 
no  stipulation  for  an  independent  valuation  of  the 
X)roperUes  was  th«n  mode.  C,  with  authoritr  to 
conduct  the  mortgage  on  these  lines,  reqnMt«(l  an 
insurance  society  1 1  insure  the  mortgage,  knowing 
that  the  society  usually  empiloyed  the  defendant,  a 
local  valuer  of  repate.  C.  applied  to  the  loeuty 
for  a  copy  of  the  defendant's  valuation,  and  thu 
application  was  ultiaately  acceded  to  by  thus, 
they  saying  that  on  future  occasions  when  C.  was 
acting  for  the  mort^gee  he  ahould  ha,Y*  m  copy. 
The  society  repudiated  responsibility  for  the 
defendant's  foe,  which  was  afterwards  prdd  by  T. 
through  C.  The  society  instructed  the  defeauat 
to  value  the  properties,  and  hi.-  reported  to  then  by 
a  valuation  written  on  their  printed  form.  C-  raUed, 
to  the  knowledge  of  the  defendant,  on  his  v^oatidB 
in  making  the  advance  on  mortgage  to  T. 

Held,  that  no  contractual  r^ation  of  pnoaipal 
and  agent  between  the  plaintiff  and  the  defeodnt 
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wsa  eatabliihed ;  that  the  defendant  nerer  agreed  to 
▼alse  for  the  nae  of  the  pUintiff ;  and  that  there- 
fore the  plaintiff  had  not  eetablidied  any  duty  on 
the  part  of  the  defendant  towards  him  to  exeidae 
leasonaUe  oare  and  skill  in  and  about  the 
Talnation. 

Decision  of  Eekewioh,  J.  (92  L.  T.  Bep.  345), 
afiarmed.— LoYK  v.  Maok,  C.A.  ;  93  L.  T.  352. 

8.  Wittr-Exoneration—Locke^King't  AcU  (17  <fc  18 
rid.  e.  113;  30  &  31  Vici.  c  69;  40  *  41  Viet.  c. 
34:)— Seal  Eitate  Charges  Ad,  1867  (30  &  31  Viet.  e. 
69). — ▲  testator,  by  clauie  9  of  his  wUI,  devised 
the  X.  estate  to  specifio  devisees.  By  daose  14  he 
devised  the  T  estate  and  all  other  real  and  personal 
estate  not  by  will  or  codicil  otherwise  disposed  of  to 
trustees  on  trust  for  sale  and  conversion.  By 
clause  15  he  dii«cted  the  trustees  to  pay  out  of 
moneys  arisiag  from  gale  and  ready  money  his 
debts,  except  charge  and  mortgage  debts  (if  any) 
on  property  sp«acifioally  devised,  which  debts  were 
to  be  paid  primarily  out  of  the  property  charged 
therewith.  At  the  dates  of  the  testator's  will  and 
death  the  only  mortgage  was  on  the  Y  estate. 

Held,  that,  the  Y  estate  not  being  speoifioally 
devised  within  clause  15  of  the  will,  there  was  a 
"  contrary  intention "  within  the  Beat  Estate 
Charges  Act,  1867,  and  that  the  mortgage  on  the 
Y  estate  must  be  borne  rateably  by  the  mix<>d 
residuary  fund. — ^Vaipt,  Bs,  Valpy  v.  Valpy, 
Ch.D.  Sipinfen  Eady,  J.,  401 ;  [1906]  1  Ch.  531 ;  75 
L.  J.  Ch.  301 ;  94  L.  T.  472. 

See  also  Bankruptcy,  16;  Canada,  Law  of,  8; 
Company,  31 ;  Corporation,  2 ;  Land  Transfer,  1 ; 
Settled  Land,  6. 

MOTOE-CAE  :— 

1.  Convietion  for  driving  at  a  dangerout  »petd, 
"  having  regard  to  all  the  eireumitaneet  of  the  caee  " 
— Appeal  to  quarter  aestiona — Evidence  of  traffic 
reatonabl}/  expected  to  be  on  highway— AdmUtibility — 
Motor-atr  Ad,  1903  (3  Ed.  7,  c.  36).— The  appellant 
was  convicted  for  dnvin^  a  motor-oar  in  a  public 
highway  at  a  speed  which  was  dangerous  to  the 
public,  having  regard  to  all  the  circumstances  of 
the  case.  On  appeal  to  quarter  sessions  evidence 
was  given  on  benalf  of  the  respondent  as  to  the 
traffic  which  might  be  reasonably  expected  to  be 
on  the  highway. 

Held,  that  Uie  evidence  was  admissible. — Elwes 
V.  HOPKIHS,  K.B.D. ;  [1906]  2  K.  B.  1 ;  76  L.  J. 
E.  B.  450;  94  L.  T.  547. 

2.  Driver — Information  for  driving  "in  a  manner 
dangerous  to  the  public  " — Evidence  of  excessive  speed 
— Admiltibity  of  evidence  upon  charge  of  driving 
"  in  a  manner  dangerout  to  the  public  " — Motor-car 
Ad,  1903  (3  Ed.  7,  c.  36),  s.  1,  sub-sedion  1.— 
Upon  the  hearing  of  an  information  under  section 
1,  sub-section  1,  of  the  Motor-car  Act,  1903,  against 
the  driver  of  a  motor-car  for  having  driven  the 
motor-car  on  a  public  highway  "  in  a  manner 
which  was  dangerous  to  the  public,"  evidence  of 
the  speed  at  which  the  motor-car  was  driven  is 
admissible  and  may  be  taken  into  consideration  by 
the  juRtic«B,  although  the  sub-section  makes  it  a 
separate  and  distinct  offence  for  a  person  to  drive  a 
motor-oar  on  a  public  highway  "  at  a  speed  which 
is  dang;erous  to  the  public." — Habohxayxs  v. 
Baldwin,  K.B.D. ;  93L.T.  311. 

3.  Btftual  h/  owner  of  driver's  name  and  address 
— ConviMoR — Omistion  of  averment  thM  driver 
committed  an  offence— Motor-car  Ad,  1903  (3  Ed.  7. 
e.  36), ««.  1,  60 — Motor-cars  {Use  and  Construdion) 
Order,  1904,  art.  IV.  (6).— A  oonriction  of  an 
owner  of  a  motor-oar  under  section  1,  sub-iection 


3,  of  the  Motor-car,  1903,  stated  that  the  defendant 
"being  «  .  .  the  owner  of  a  certain  motor- 
car .  .  .  which  was  then  being  driven  upon 
the  highway  .  .  .  did  unlawfully  .  .  . 
after  dne  notice  had  been  given  to  him,  refuse  to 
give  the  name  and  address  of  the  person  who  was 
then  and  there  driving  the  same,  such  name  and 
address  being  required  in  order  that  proceedings 
might  be  taken  ag^ainst  him  under  section  1  of  l£e 
Motor-car  Act,  1903,  and  Art.  IV.  (6)  of  the 
Motor-cars  (Use  and  Construction)  Order,  1904." 

Held,  ttiat  the  conviction  was  bod,  in  that  it  did 
not  sufficiently  allege  that  the  driver  had  com- 
mitted an  offence  under  the  section. 

Held,  also,  that  it  was  not  a  condition  precedent 
to  the  duty  cast  upon  the  owner  of  a  motor-oar  by 
section  1  (3)  to  furnish  the  name  and  address  of 
the  driver  of  the  car,  that  the  driver  should 
previously  have  been  asked  for  and  should  have 
refused  to  give  his  name  and  address. — Bkx  v. 
Hankit,  K.B.D.,  80;  [1905]  2  K.  B.  687;  74 
L.  J.  K.  B.  922 ;  93  L.  T.  107. 

4.  Speed — Speed  exceeding  twenty  miles  an  hour — 
Evidence  of  rate  of  speed  by  constable  as  shown  by 
stop-watch — Sufficiency — "Opinion  of  one  witnese 
merely— Motor-car  Ad,  1903  (3  Ed.  7,  c.  36),  f .  9.— 
Upon  the  hearing  of  an  information  under  section 
9  of  the  Motor-car  Act,  1903,  for  driving  a  motor- 
oar  on  a  public  highway  at  a  speed  exceeding 
twenty  miles  an  hour,  a  police  sergeant  proved 
that  he  placed  a  police  constable  at  a  certain  point 
on  the  road  and  stationed  himself  on  the  same  road 
at  a  distance  of  a  quarter  of  a  mile  from  the  con- 
stable ;  that,  when  the  motor-car  passed  the  con- 
stable, the  constable  signalled  to  him  and  he 
immediately  started  the  second  hand  of  his  stop- 
watch and  stopped  the  same  when  the  car  passed 
him ;  and  that  the  time  taken  by  the  car  between 
the  two  points  as  shown  by  his  stop-watch  was 
31 1  seconds,  or  at  the  rate  of  twenty-eight  an  hour. 

The  stop-watch  was  produced  in  court  and  not 
objected  to. 

The  only  evidence  as  to  the  rate  of  speed  was  that 
of  the  pouoe  sergeant,  who  gave  evidence  of  the 
time  as  shown  by  his  stop-watch. 

The  defendant  having  been  convicted. 

Held,  that  the  evidence  of  the  police  sergeant 
was  not  evidence  of  his  "  opinion  "  merely,  but  was 
evidence  of  the  fact  recorded  by  his  stop-watch  as 
to  the  tame  taken  in  travelling  over  the  distance, 
and  that  therefore  the  defendant  was  not  con- 
victed "  merely  on  the  opinion  of  one  witness  as  to 
rate  of  speed  "  within  the  meaning  of  section  9, 
sob-section  1,  of  the  Act. — Planoq  v.  Makks, 
K.B.D. ;  94  L.  T.  677. 

NATAL,  LAW  of  :— 

Boman-Dutch  law— Power  of  attorney  executed  by 
lunatic— Validity — Knowledge  of  mortgagee. — By  the 
Boman -Dutch  law  prevailing  in  Natal  an  insane 
person  is  not  capable  of  t»n£ng  himself  by  con- 
tract, and  therefore  a  mortgage  bond  passed  by 
virtue  of  a  power  of  attorney  executed  by  an  insane 
person  is  not  leg^y  enforceable  if  the  mortgagor 
derived  no  benefit  from  the  bond  even  though  the 
mortgagee  had  no  knowledge  of  the  insanity. 

Judgment  of  the  court  bdow  reversed. 

The  Boman-Dutch  law  allows  a  person  who  hai 
in  good  faith  expended  money  on  behalf  a  lunatio 
to  be  repaid  his  expenditure. — Molynkux  v.  Natal 
Land  ahd  CoLOWizATioir  Co.,  P.O. ;  [1906]  A.C. 
555 ;  74  L.  J.  P.  C.  108 ;  93  L.  T.  59. 

NBGLiaBNCB  :— 

1.  Oonitruetion  of  drain — Overflow  on  neighbouring 
land — Trespass  —  Municipal  authorities  Uability  — 
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Staiutory  jmtotri. — In  1889  the  appellant  corpora- 
tion, under  tbeir  statutory  powera,  took  over  the 
care  and  management  of  a  watercouree  and  made  it 
into  a  public  drain.  Later  on  there  was  an  over- 
flow over  till?  respouiient's  land,  which  adjoins  the 
drain,  and  this  was  occasioned  by  the  then  Lnsufli- 
ciency  of  the  drainage,  though  t^e  works  were 
lar^e  enough  for  the  purpoae  in  1589. 

Held,  that  the  corporation  had  actei  negligently, 
and  were  liable  in  damages  for  the  injury  caused 
to  reapondent'a  land  owing  to  the  overflow, — 
HaWTHOKX     COBPOKATIOJT     v.    KkKSVLVtR.    P.O., 

283 ;  [1905]  A.  C,  106 ;  76  L.  J.  P.  0.  7 ;  93  L.  T. 
644. 

3.  Landlord  and  tenant — Lotiger — Boardiag-hmue 
heepm — Duty  to  take  care  of  gamt'»  haggag'..—1'b.% 
plnintifFa,  husband  and  wife,  were  received  aa 
fiesta  into  the  defendant's  boarding-house.  Having 
valuable  jewelry  with  them,  and  finding  that  there 
was  only  one  key  to  their  bedroom  door,  they  a«ked 
for  a  second  key ;  but  they  were  informed  by  the 
manageress  that  only  one  key  was  supplied,  and 
that  it  must  not  be  takeo  away,  and  that  they  need 
be  under  no  apprehension  for  the  safety  of  their 
valuables,  as  every  one  living  in  the  house  was 
well  known.  They  also  complained  of  the  absence 
of  any  key  to  the  chest  of  drawers  in  their  room, 
but  no  Biiue  key  was  provided.  The  jewelry  was 
stolen  from  the  room  by  another  guest,  who  was  a 
thief  known  to  the  police,  and  who  hud  been  received 
by  the  defendant  ai  a  guest  into  the  baardiog>houie 
without  any  reference- 
Held,  that  the  defendant  was  under  some 
obligation  to  take  rt^asonable  care  in  the  matter  of 
the  protection  of  the  plaintifl's'  goods  which  they 
had  with  them  in  the  boarding-hoose ;  and  that 
the  facta  raised  a  queetion  for  a  jury  whether  there 
had  not  been  a  failure  of  reasonable  care  on  the 
part  of  the  defendant  to  whioh  the  loss  of  the 
plaintiffd'  jewelry  was  attributable. 

Per  CJollins,  M.R.,  and  Mathew.  L.J. — A  board- 
ing-house keeper  is  under  an  obligation  to  take 
ordinary  care  of  his  guest's  baggage, 

Ptr  Eomer,  L.J. — A  boarding-house  keepw  is 
bonnd  to  carry  on  his  bnsinesa  witb  reasonable 
care,  having  regard  to  the  nature  and  normal 
conduct  of  the  business  as  known  to  the  guest, 
or  as  reprfsented  to  the  guest  by  him;  and  if  by 
reason  of  a  broach  of  that  duty  on  his  part  the 
guest's  baggage  is  lost,  tbe  boarding-house  keeper 
is  liable  to  the  guest  fur  the  loss. 

Dansey  v.  likhardton,  3  E.  &  B.  1-14,  followed. 

Holdi^  V.  Smlhy,  8  W.  B.  438,  8  C.  B.  N.  8.  ^04, 
not  followed,— SoABBOROu OH  V.  Co-sokove,  C.A., 
100;  [1905]  2  K.  B.  805;  74  L.  J.  K.  B,  892;  93 
L.  T.  630. 

Bee  also  Company,  20  ;  Crown,  1. 

NEW  SOUTH  WALES,  LAW  of:— 

1,  Aeqiii»iiion  of  land  for  pnhUc  purpotti — Puhlic 
Wm-kt  Act,  1900  (^1),  2R  n/  1300),  *.  lSl~~nig/,t  to 
take  part  of  a  house.~The  prohibition  in  the  Public 
Worn  Act,  1900,  against  taking  compulsorily  part 
only  of  a  house  or  other  building  for  public 
purposes  applies  in  the  case  where  land  is  acquired 
by  notification  in  the  Gazette  as  well  as  in  the  case 
where  it  is  acquired  by  notice  to  the  parties 
interested. 

Judgment  of  the  court  below  aiftrmed. — 
"WrrjjiAita  i'.  Pkrmasent  Trustee  Co.,  P.O. ; 
[1M6]  A.  C.  240  ;  75  L.  J,  P.  C.  48  ;  94  L,  T.  334. 

2.  ContTad — Intcrett^Perton  holding  civic  office — 
Sydntjf  Corporation  Ad,  1902  {2  Ed.  7,  No.  35).  i. 
24. — By  section  24  of  the  Sydney  Corporation  Act, 
1902,  "Any  person  who,  while  holdmg  any  civio 


oftioe  under  tliu  Act,  continaes  to  be  or  becomM 
directly  or  indirectly,  by  means  of  partnenhip 
with  any  other  peraon  or  otherwise  howsoever, 
knowingly  engaged  or  interested  in  any  contraot, 
agreement,  or  employment  with  or  on  behalf  of 
the  council,  except  as  a  shareholder  .  .  .  sluiU 
be  liable  to  a  penalty  .  .  .  and  shall  be  dis- 
qualified from  holding  any  civic  oflice." 

White  the  respondent  held  a  civic  oflice  nnder 
the  Act,  a  firm  in  which  he  was  a  partner  supplied 
timber  to  a  tirm  of  H.  &  Co.,  in  aocordauce  with 
quota tiom  prievously  given,  to  be  used  by  them  in 
carrying  out  a  contract  with  tbe  coandL  Tlie 
respondent  was  aware  of  the  purpose  for  which  H. 
&  Go.  rei[uircd  the  timber. 

Held  (affirming  the  judgment  of  the  coart  b«low), 
that  he  was  not  interested  in  the  contract  within 
the  sec tion.—Ko ETON  f,  T.vtlor,  P.C,  ;  [1906] 
A.  0.  37R;  94  L.  T.  691. 

3.  Srrvant*  of  Crown— Pat/ment  hg  Colonial  or 
Imperial  Oovemment.  —  A  Colonial  Oovemment 
represents  the  Crown,  and  supplies  granted  by  a 
Colonial  Legislature  are  granted  to  the  Crown,  at 
much  as  supplies  granted  by  the  Imperial  Legia- 
lature. 

Therefore  where  a  soldier  contracted  to  ttrve  ia 
a  colonial  contingent  at  fixed  rate  of  pay,  aad 
while  he  was  on  active  service  received  pay  fioia 
the  Imnerial  Govemmeat, 

Held  (reversiug  the  judgment  of  the  court  below), 
that  the  Colonial  Government  were  entitled  to 
deduct  the  pay  already  received  by  him  from  the 
Imperial  Government  from  tbe  amoont  due  to  hioi 
from  the  Colonial  Oovemment  for  his  service*. — 
Williams  h.  Howabto,  P.C. ;  [1905]  A.  C.  351  ; 
74  L,  J.  P.  C.  115 ;  93  L.  T.  115, 

NUISANCE  :— 

1.  Noite — Crowded  ntigkhonrhood  oetujntA  fty 
printitir)  trade  —  Private  raidettt — InJtinction.-~A. 
trade  not  carried  on  in  the  paiticnlar  and  catab* 
lished  manner  of  a  district  devoted  to  that  tnsda 
principally,  and  causing  serious  disttirbanoe  to  ft 
resident  in  that  district  fay  making  noises  in  axMM 
of  those  made  by  carrying  on  the  trade  in  tiM 
particular  and  established  manner  of  the  trade  of 
the  district  constitutes  a  private  and  actionable 
wrong  which  may  be  restrained  by  injonotioiL 
There  can  be  no  prescriptive  right  to  oommit  a 
nuisance  constituting  a  private  and  actionable 
wrong. — BcBHMEB  V.  PoLsrE  &  ALFrKBi  (Lixitsd), 
C.A.,  llU  ;  [1906]  1  Ch.  234  ;  75  L.  J.  Ch.  79  ;  M 
L.  T.  823, 

2.  Statutory  power*  — Liability  of  local  atithority — 
Public  Hentth  Act,  1875  (3S  A  39  Vict.  c.  55).  u.  17. 
27, 299 — Local  Oovemment  Board't  Proiniiorvii  Onitra 
Confirmation  {No.  9)  Act,  1900  (63  if-  64  Viet, 
c.  clxjviii.)—Dorchtiter  Order,  1900,  art.  21. — A 
Local  Goverumeut  Order  confirmed  by  alatnle 
enacted  that  it  should  be  the  duty  of  a  corporation 
within  a  fixed  time  to  proceed  to  carry  out  worki 
for  the  dicposal  of  sewage  approved  by  the  Local 
Government  Board ,  and,  in  the  event  of  the  oOTponk- 
tion  not  so  proceeding,  that  they  might  be  oaa»> 
pelled  to  proceed  in  manner  provided  by  sectioa  299  ' 
of  the  Public  Health  Act,  1875.  whioh  Motion 
empowers  the  Loc^  Oovemment  Board  to  enforee 
perfoTinance  of  duty  by  defaulting  local  authorittw 
by  writ  of  mandiimut. 

Section  '11  of  the  Public  Health  Act,  1875,  en- 
powers  local  authorities  to  construct  worki  for  Um 
disposal  of  eewage,  "  provided  that  no  nutMaee  ba 
created." 

The  corporation  proceeded  to  construct  sewa^ 
works  approved  by  the  Local  QovueBoient  Board. 
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Upon  action  bronght  for  an  injanotioii  to  restrain 
the  oorporation  from  creating  a  public  and  private 
nniiance  by  emell,  and  aUo  from  sendiog  an  effluent 
of  improperly  treated  sewage  from  their  works  into 
a  natural  stream  in  breach  of  section  17  of  the 
Public  Health  Act,  1875, 

Held,  that  the  corporation  had  created  both  a 
public  and  a  private  nniiance  by  their  works,  and 
that  as  their  local  order  was  merely  a  direction  to 
them  to  exercise  their  powers  under  section  27  of 
the  Public  Health  Act,  1875,  an  injunction  most  be 
granted. 

Held,  also,  that  the  effluent  was  a  breach  of 
section  17  of  the  Public  Heath  Act,  1875,  for  which 
an  action  was  maintainable  by  the  Attomey- 
GMieral,  but,  the  breach  haying  been  remedied,  no 
injunction  was  granted. 

Attomey-Oeneral  ▼.  Cocktrmauth  Local  Board,  L. 
B.  18  Eq.  172,  followed. — Axtoknbt-Qbneba.l 
V.  DoRCHKSTEa  CoBFORATioir,  G.A  ;  94  L.  T.  682. 

See  also  Electric  Light,  2 ;  Highway,  3,  4  ; 
Local  Oovemment,  10. 

PAETNEB8HIP  :— 

1.  Bill  of  exchange — Auctioneer —Trading  firm. — 
A  firm  of  auctioneers  is  not  a  trading  firm,  so  as  to 
give  one  partner  the  implied  power  to  bind  the 
firm  by  accepting  a  bill  of  exchange. — Wheaxlbt 
V.  Smithbks,  K.B.D.,  537;  [1906]  2  K.  B.  321  ;  75 
L.  J.  E.  B.  627. 

2.  Lien  of  executors  of  deceased  partner  on  the  aiuti 
of  the  partnerthip — Realization  of  asieti — Deposit  of 
deeds  by  aurviuing  partner — Priorities — Partnership 
Act,  1890  (53  <b  54  Viet.  e.  39),  ».  39.  — On  the 
dissolution  of  a  partnership  by  death,  the  sur  nving 
partner  has  both  a  right  and  a  duty  to  realize  the 
partnership  assets  for  the  purpose  of  winding  up 
the  partnership,  and  this  right  and  duty  extend 
alike  to  real  and  personal  property  of  the  putner- 
ship,  the  lien  of  the  representatives  of  the  deceased 
partner  extending  only  to  the  surplus  assets  of  the 
partnership,  and  not  attaching  to  the  specific  assets 
80  as  to  prevent  the  surviving  partner  giving  a  good 
title  to  a  bond  fide  parohaser  from  him. 

Decision  of  Far  well,  J.  {anU,  p.  154,  [1906]  1  Ch. 
113),  affirmed. — Boitrnk,  Be,  BouRirB  v.  Bouskb, 
C.A..  559. 

3.  Receiver —Remuneration  of  receiver — Debt  of 
receiver  to  partnership — Set-off. — In  an  action  for 
dissolution  of  partnership,  one  of  the  partners,  who 
was  indebted  to  the  putnership,  had  been  appointed 
receiver. 

Held,  that  his  remuneration  as  receiver  could  not 
be  deducted  from  the  debt  due  by  him  to  the  part- 
nership.— ^Davt  v.  Scabth,  Ch.D.  Farwell,  J.,  155; 
[1906]  1  Ch.  65 ;  75  L.  J.  Oh.  22. 

See  also  Banlmiptoy,  13. 

PATENT  :— 

1.  Action  to  restrain  threats  of  legal  proceedings— 
Lapse  of  patent — Validity  of  patant — Infringement- 
Practice— R.  8.  C,  1883,  ord.  25.  rr.  4,  6~Patentt, 
Designs,  and  Trade-Marks  Act,  1883  (46  &  47  Via. 
e,  57),  «.  32. — The  defendants,  L.  F.  Co..  who  were 
the  owners  of  a  patent  which  expired  in  1903  for  an 
improved  boiler  flue,  brought  an  aotion  for  infringe- 
ment against  a  firm,  D.  &  Co.,  and  finally  obtained 
judgment  in  their  favour  in  the  House  of  Lords. 
L.  F.  Co.  then  threatened  to  take  proceedings  far 
infringement  against  the  plaintiffs,  who  had  pur- 
chased boiler  flues  from  D.  &  Co.,  and  commenced 
proceedings.  L.  F.  Co.  also  brought  an  aotion 
against  another  firm,  C.  &  Co.,  in  wbich  the  defence 
was  raised  that  the  patent  was  invalid,  and  there- 
upon L.  F.  Co.  gave  an  nnderti^Hftg  i^ot  to  sue 


C.  &  Co.,  and  stayed  all  proceedings.  They  alao 
discontinued  the  action  against  the  present  plain- 
tifis,  who  thereupon  asked  for  a  similar  undertaking 
to  that  given  to  C.  &  Co.,  which  was  refused. 
The  plaintiffs  thereupon  brought  the  present  aotion 
for  a  declaration  that  the  patent  was  invalid,  and  that 
they  had  not  infringed  any  rights  of  the  defendants, 
also  alleging  that  they  had  suffered  damage  by  the 
threats  of  the  defendants.  The  point  as  to  whether 
the  plaintifb  were  entitled  to  reuef ,  assuming  that 
the  patent  was  invalid,  was  ordwed  to  be  (xied 
first. 

Held,  that  the  plaintiffs  had  no  cause  of  action,  as 
the  mere  threat  to  commence  proceedings  would 
not  give  rise  to  a  right  of  action,  and  that  the 
plaintiffs'  proper  remedy  was  a  petition  for  the 
revocation  of  the  patent  under  section  26  of  the 
Patent  Act,  1883,  notwithstanding  that  the  patent 
had  expired.— Kobth-EabteeitMabikb  ENOnrxsR- 
ING  Co.  V.  Leeds  Fobge  Co.,  Ch  D.  Joyce,  J.,  370; 
[1904]  1  Ch.  324 ;  76  L.  J.  Ch.  178  ;  94  L.  T.  56. 

2.  Infringement — Repair — Speeijieation — Approxi- 
mate fit — Combination. — The  owners  of  a  patent  for 
a  wheel  rim  of  a  particular  shape,  intended  to  hold 
a  solid  india-rubber  tyre  without  pinching  or  cutting 
it,  and  without  wires  or  bands  to  secure  it  in  its 
place,  claimed  the  wheel  rim  in  combination  with  a 
tyre  fitted  into  it,  and  bronght  an  aotion  against  a 
firm  of  india-rubber  manufacturers  alleging  they 
had  infringed  the  rights  of  the  patentee. 

The  specification  said  the  tyre  was  to  be  made  so 
as  to  "  approximately  fit "  the  rim,  but  it  appeared 
that,  while  the  base  of  the  rim  was  flat,  it  was 
necessary  that  the  tyre  should  be  made  convex 
where  it  fitted  on  the  base  of  the  rim,  and  that  it 
should  be  made  one-eighth  larger  than  the  corre- 
sponding area  of  the  rim,  and  then  it  would  require 
mvohinery  to  force  it  into  the  rim. 

Held  (affirming  the  decision  of  Swinfen  Eady,  J. 
(92  L.  T.  Bep.  564,  [1906]  1  Ch.  461).  that  the  speci- 
fication did  not  partioolarly  describe  and  asewtain 
the  nature  of  the  invention  and  the  manner  in 
which  it  was  performed,  and  the  patent  was  there- 
fore bad.— SiBDAB  Bttbbeb  Co.  v.  Waujkgtos  & 
Co.,  C.A. ;  [1906]  1  Ch.  262;  76  L.  J.  Ch.  233 ;  94 
L.  T.  183. 

3.  Infringement— Sale  particle  by  licensee— Rights 
of  purchaser — Estoppel. — The  Statute  of  Monopolies 
(21  Jac.  1,  c.  3)  confers  on  a  patentee  the  sole 
privilege  by  himself,  his  agents,  or  licensees,  and 
no  others,  of  making,  using,  exercising,  and  vend- 
ing the  invention.  When  a  patentee  sells  the 
article  patented  to  a  purchaser,  the  purchaser,  in 
the  absoioe  of  conditions  imposed  by  ue  patentee, 
receives  an  implied  licence  to  use  the  article  in  any 
way  the  purchaser  pleases. 

If,  however,  a  licensee  of  the  patentee,  in  breach 
of  the  conditions  of  his  licence,  sells  to  a  purchaser, 
it  is  immaterial  whether  the  purchaser  is  ignorant 
or  not  of  the  conditions.  He  is  in  either  event  an 
infringer  of  the  patent,  and  liable  accordingly. 

Observations  on  Incandescent  Gas  Light  Go.  v. 
Cantdlo,  12  R,  P.  C.  262. — Badisohk  Anilin  totd 
Soda  Fabbie  v.  Islib,  Ch.D.  Buckley,  J. ;  [1906] 
1  Ch.  605  ;  75  L.  J.  Ch.  411;  94  L.  T.  367. 

4.  Sptcijioation — Amendment^  Disclaimer — Patents, 
Designs,  and  Trade-Marks  Act,  1883  (46  ifc  47  Vict, 
c.  57),  s.  19. — Where  there  i«  an  application  under 
section  19  of  the  Patents  Act,  1883,  for  leave  to 
apply  to  the  Patent  Office  for  leave  to  amend  a 
specification  by  way  of  disclaimer,  and  the  court  is 
not  satisfied  that  the  amendment  is  not  by  way  of 
disclaimer,  leave  should  not  be  refused  to  apply  to 
the  Patent  Office,  which  is  the  statutory  tribunal 
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for  the  decimoii  of  the  qaeation.— Alsop's  Patent, 
Eb,  C.4.,  a23;  [1906]  1  Cb.  65  ;  75  L.  J.  Ch.  134  ; 
94L.T.  33. 

5,  "  Vt^d  within  the  rrata  " — Contrad  made  in 
Btigland/or  the  salt  of  patented  articles  manufactuTed 
abroad — ArticUt  io  he  delivered  abroad. — A  contract 
for  sale  within  the  realm  of  patented  articles,  which 
are  to  he  delivered  ahroad,  followed  hy  a  notifica- 
tios  to  the  puFchagera  within  the  realm  that  the 
goods  ahroad  are  at  their  disposal,  is  not  a 
"  vending- "  within  the  realm  of  the  patented  articles 
BO  as  to  infringe  the  rights  of  the  patentees. 

Saccharin  CoTpc/rnlionv.  Reitmeyerile  Co,,  49  W.  R. 
199,  [1900]  2  Cb.  659,  followed.— BABiacHE  Asilin 
UlTD  tJODA  Fabbik  v.  Hicsson,  O.A.,  174  ;  [1905]  > 
2  Ch.  495  ;  74  L.  J.  Ch.  6(J9 ;  93  L.  T.  350. 

See  also  Practice,  t>, 

PERPETUITY  :— 

Appoititmtnt  ~  Conslruetion  —  Croii-remaiiideTi  — 
Vtited  or  amiingetit — Contingent  remaindera  for  lift, 
— A  lady  having  power  under  her  marriage  settle- 
ment to  appoint  the  legal  estates  in  certain  reial 
property  to  tier  children  after  her  death,  appoloted 
by  her  will  that  the  income  and  rents  "  shall  be 
equally  divided  during  their  respective  Uvea  bet  ween 
my  daughters  A.  and  Li.  after  my  decease,  tind  in 
the  event  of  the  death  of  either  the  survivor  shall 
receive  the  whole  income  or  rents,"  and  after  the 
death  of  the  survivor  she  directed  the  property  to 
be  sold. 

Held,  that  npen  the  constmotion  of  the  iastru- 
ment  the  remainders  given  on  the  death  of  either 
of  the  daughters  to  the  survivor  were  contingent 
&ad  mot  vented  remainders,  for  that  they  could  not 
be  vested  remidnders  because  one  of  them  must 
necessarily  fail  to  faU  into  possession ;  and  that 
consequently  the  gift  of  the  entirety  of  the  rents  and 
profits  upon  the  death  of  either  daughter  to  the 
survivor  was  void  for  romoteaeas. — WraTBY  u. 
Ld-EO»CKE,  Ch.l>.  Buckley,  J.,  415;  [1906]  1  Ch. 
783 ;  75  L.  J.  Oh.  359  ;  94  L,  T.  432. 

See  also  Appointment,  2,  3;  Will,  13. 

PHABMACY  ACTS  :— 

Poitoiit  —  Alleged  iller/nl  iale  to  a  ptrion  then 
unknown  to  idkr  —  liatiMn't  Ointment  —  Vermin 
killer — lietoliitiojt  that  article  be  deemed  potion — 
Pharmacy  Act,  1868  (31  <t  32  t'lVi.  c.  121),  u.  2,  17. 
— By  resolution  pawed  in  pursuance  ol  section  2  of 
the  Pharmacy  Act,  1868,  the  Pharmaceutical 
Society  of  Great  Britain  declared  that  "  vermin. 
killers"  should  be  deemed  to  be  potsom  under 
Fart  II.  of  the  schedule  to  the  Act.  The  appellant 
was  convicted  of  aelliog  a  vermin  killer,  which  wa^ 
a  compound  article  containing  a  percentage  of  a 
poison  included  in  Part  I.  of  the  schedule,  "  to  a 
person  then  unknown  to  him,  and  who  waa  not 
introduced  to  him  by  some  person  known  to  him," 
contrary  to  section  17  of  the  above  Act. 

Held,  that  the  conviction  was  wrong,  because  the 
society  had  power  to  declare  what  articles  sbould 
be  deemed  to  be  poisons  under  Parts  I.  and  II. 
respectively  of  the  schedule  to  the  Act. — BROwy  v. 
L,BOOETT.  K.B.IK,  362;  [1906]  1  K  B.  330;  75 
L.  J.  K.  B.  193 ;  94  L.  T,  200, 

POLICE  :— 

P«iiion— "  Approved  service" — Continumtt  ttrvice 
—Diligent  and  faithful  Krvice—PoUm  Act,  1S90  Co3 
it  54  Vict.  c.  45),  41.  1,  4,  tub-teeti<yn  12. — Byseotion 
1  of  the  Police  Act,  1890,  "  every  constable  in  a 
police  force  if  he  has  completed  not  less  than 
twenty-five  years'  approved  service  .  .  .  shall 
,  .  ,  be  entitled  without  a  medical  certificate  to 
retire  and  receive  a  pension  for  life."      By  sectiou 


4,  sub-section  1,  " approved  ssrrice  "  meuu  "  niab 

.  .  .  as  may  be  certified  by  the  police  authority 
to  have  been  diligent  and  faithful  service  " ;  and  by 
sub-section  2  a  certificate  of  the  chief  officer  of  the 
police  force,  as  to  the  period  of  a  constable's 
approved  service,  is  to  be  sufficient  evidence  there- 
of. 

Held,  that  the  twenty-five  years  of  service 
entitJing  to  a  pension  might  be  m^ade  up  of  two 
or  more  distinct  periods,  that  the  ohiBf  offioor's 
certificate  was  conclusive  as  to  the  duration  of  that 
service,  but  that  the  police  authority  had  to  certify 
as  to  the  character  and  nature  of  the  service,  and 
mieht  produce  evidence  to  support  their  contentiona. 

Decision  of  the  Court  of  Appeal  (52  W.  R.  67S, 
[1904]  2  K.  B.  514)  reversed.— Oarbuttd  Dcteham 
Jo ufT  Committee,  ^.Z,.,  596;  [1906]  A.  C.  291; 
75  L.  J.  K.  B.  459 ;  94  L.  T,  525. 

POOR  LAW;— 

1.  "  Deterted  "  wife  —  Misconduct  of  wife  —  Poor 
Ikmoi^l  Act,  18GI  (24  ^-  23  Vict.  c.  55),  s.  3— A 
wife  while  living  with  hi>r  husband  in  the  parish  of 
L»mbeth,  in  the  Lambeth  Union,  gave  way  to 
drinking  habits,  and  in  order  to  obtain  drink  she 
used  to  pawn  her  husband's  goods,  and  she 
neglected  the  children  of  the  marriage.  On  several 
occasions  she  spent,  for  purpoaee  other  than  that 
for  which  it  was  intended,  the  money  given  to  her 
by  her  husbnnd  in  order  to  pay  the  rent  of  the 
house,  and  she  conducted  herself  in  a  maimer  which 
rendered  it  impossible  for  hsr  husband  to  keep  » 
respectable  home  for  hia  children.  He  thereupon 
told  her  that  they  must  part  for  a  time,  and  that 
sHe  must  find  another  lodging,  and  he  gave  her 
sufficient  furniture  to  furnish  a  room.  Accordingly 
when  she  found  another  lodging  she  left  his  boiaso, 
and  he  made  her  an  allowance.  Some  months 
afterwards  he  discovered  that  she  had  committe<i 
adidtery,  and  he  thereupon  stopped  her  allowance, 
and  ahe  went  to  live  witii  a  man  in  a  parish  in  the 
Southwark  Union,  where  ahe  lived  for  such  a  tiisA 
as  would,  if  she  were  a  widow,  have  rendered  bee 
exempt  from  removal.  The  wife  having  beeome 
chargeable  to  the  City  of  London  Union, 

Hdd,  that  she  had  been  "deserted"  by  her 
husband  tdthin  the  meaDing  of  section  3  of  the 
Poor  Removal  Act,  1861,  and  that  therefore  aha 
was,  by  her  residence  in  a  parish  in  the  Southwark 
Union,  exempt  from  removal  therefroiii. 

Begv.  Maidstone  Uniim,  28  W.  E.  183,  5  Q.  B,  D.  31. 
followed.— SouTHWAHK  Ukton  v.  London  Union, 
C.A.,  647  ;  [1906]  2  K.  B.  112 ;  76  L.  J.  K.  B.  M9 ; 
94  L.  T.  763. 

2.  Guardians— Liability  for  negligence  of  servant 
to  pauper  inmate  —  Common  employment.  —  The 
plaintiff,  who  was  inmate  of  the  union  workhouse 
belonging  to  the  defendants,  was  ordered  by  the 
labour  master  to  assist  in  an  eolargement  of  the 
electric  light  installation  which  wh  being  carried 
out  under  the  order  of  their  engineer,  who  waa  • 
permauent  ofiii-'ial  of  the  workhuse.  In  the  conrM 
of  the  work  the  plaintiff  went  on  to  some  stagixig 
which  collapsed,  owing  to  its  improper  constrttcdaa, 
and  the  plaintiff  was  thrown  to  the  gToaad  Mod 
sustained  severe  injuries.  It  waa  admittod  Ad 
the  engineer  was  reponsible  for  the  staging. 

Held,  that  the  plaintiff  was  not  prevented  by  the 
doctrine  of  common  employmeot  from  recovering, 
OS  he  was  bound  to  do  the  work,  and  had  not 
voluntarily  undertaken  its  risks. 

Held,  further,  that  the  action  was  maiataiiiable 
as  the  work  was  not  faeieg  carried   out  by  the 
defendants  in  the  discharge  of  their  administraUv« 
,     duties.— TozELAKB  B.  Wbst  Haji  TJaiOTt,  K.B.P., 
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531;  [1006]  1  K  B.  538;  75  L.  J.  K.  B.  353;  94 
L.  T.  486. 

3.  Lunatic  pauper  —  MainUnanoe  —  Beoootry  of 
amar$ — Paymeatt  on  account — Statute  of  Limitations 
(21  Jae.  1,  e.  16). — A  lunatic  paaper  xna  for  many 
jean  before  her  death  maintamed  at  the  expense 
of  the  Wandsworth  Union.  Daring  this  time  the 
receiver  in  lunacy  of  her  eatate  paid  the  whole  of 
her  income  to  the  g^oardians  in  part  payment  of 
arrears  of  maintenance. 

Held,  that  this  was  sufficient  payment  on  account 
to  enable  the  guardians  to  recover  all  such  arrears 
from  the  lunatic's  estate  after  her  death. 

In  re  Newbegin'$  EttaU,  36  W.  B.  69, 36  Oh.  O.  477, 
and  In  re  Wateon,  47  W.  E.  359,  [1899]  1  Ch.  72, 
applied. — Wakosworth  Union  v.  WoBTHnroTOir, 
Cn.D.  Farwell,  J.,  422;  [1906]  1  K.  B.  420;  75 
L.  J.  K.  B.  286. 

4.  Settlement — Removability— 'Retidence — Receipt  of 
relief— Effect  of— Poor  Removal  Act.  1846  (9  <fc  10 
Vict.  c.  66),  (.   1. — ^The  paupers  were  the  lawful 
children  of  T.  B.  and  E.  B.  his  wife.    By  residence 
T.  B.  acquired  a  settlement  in  the  W.  H.  Union. 
In  February,  1901,  T.  B.  and  B.  B.  and  the  paupers 
left  W.  H.  and  went  to  reside  in  the  P.  Union,  and 
resided  there  until  the  16th  of  Juae,  wheu  T.  B. 
died.     E.  B.  continued  to  reside  in  the  P.  Union 
until  the  8th  of   June,   1904,   upon  which   date, 
having  previously  g^yen  notice  to  her  landlady  of 
her  intention  to  quit,  she  left  the  P.  Union  for  the 
purpose  of  looking  for  employment,  and  went  to 
reside,  while  lookmg  for  employment,  at  a  house  in 
the  W.  H.  Union.      Daring  her  residence  in  the  P. 
Union  subsequently  to  the  death  of  T.  B.,  E.  B,  was 
was  constantly  in  receipt  of  outdoor  relief  from  the 
guardians  of  the  P.  Union,  and  on  the   16th  of 
March,  1903,  one  of  the  paupers  was  admitted  to 
the  parochial  schools  situate  in  the  W.  H.  Union  ; 
and  on  the  23rd  of  Aug^ust,  1903,  the  other  pauper 
was  admitted  to  the  receiving  home  for  children 
situate  in  P.,  and  subsequently  was  removed  to  the 
above-mentioned  parochial  schools.      The  paupers 
were  boarded  and  educated  at  the  schools  at  the 
expense  of  the  P.  Union,  and  on  the  8th  of  January, 
1904,  when  E.  B.  left  the  P.  Union,  the  paupers 
were  living  at  the  schools.    They  continued  to  live 
there  and  were  boarded  and  educated  therein  up  to 
the  7th    of    February,   1905,   when   an  order  of 
removal  was  made  of    the  paupers  from  the  P. 
Union  to  the  W.  H.  Union,  at  which  date  B.  B.  was 
in  the  employment  of  the  W.  H.  Union,  and  was 
residing  in  the  W.  H.  Union. 

Held,  that  at  the  date  of  the  order  of  removal  the 
paupers  were  irremovable  from  tiie  P.  Union. — 
WEST  Ham  Union  v.  Poflab  Union,  K.B.D.; 
94  L.  T.  769. 

5.  Settkntent — Removal— Irremovahility—  Compu- 
tation of  time  of  residence — Break  in  residence — 
Absence  of  soldier  on  militarg  service — Exclusions — 
Poor  Removal  Act,  1846  (9  <fe  10  Vict.  c.  66),  «.  1.— 
Divided  Parishes  and  Poor  Law  Amendment  Act, 
1876  (39  &  40  Vict,  c  61),  «.  34.— The  absence  of  a 
person  on  military  service  from  the  parish  where  he 
has  been  residiog  constitutes  a  break  in  the  residence 
necessary  for  the  purpose  of  acquiring  a  settlement 
in  the  parish  under  section  34  of  the  Divided 
Parishes  and  Poor  Law  Amendment  Act,  1876,  not- 
withstanding that  his  absence  is  compulsory  and 
that  during  such  absenae  his  wife  and  children 
continue  to  live  in  the  parish,  and  that  he  has  the 
intention  of  returning  and  does  return  to  the  parish. 
In  such  case  the  two  separate  periods  of  residence, 
before  his  departure  and  after  his  return  cannot 
be  added  together  for  the  poixig^  of  making  up 


the  three  years'  residenoe  neoesiary  to  confer  a 
settlement  under  that  section,  although  the  time 
durmg  which  a  person  is  serving  as  a  soldier  is  by 
section  1  of  the  Poor  Bemovaf  Act,  1646,  to  be 
excluded  from  the  computation  of  the  time  for  the 
purposes  of  that  section. 

St.  Olave's  Union  v.  Oanterhury  Union,  [1897]  1 
Q.  B.  682,  followed.— Nkwask  Union  v.  IIaio- 
8T0NS  Union,  K.B.D. ;  93  L.  T.  602. 

6.  Settlement— Three  years'  residence — Illegitimate 
child  —  Residence  under  sixteen  —  Irremovaoiliiy  — 
Divided  Parishes  Act,  1876  (39  &  40  Vict.  c.  61), 
M.  34,  35.— Under  the  Divided  Parishes  Act,  1879, 
ss.  34,  35,  an  illegitimate  child  may  acquire  a  settle- 
ment for  herseli  by  three  years'  residenoe  in  a 
parish  with  her  mother,  althongh  under  the  age  of 
sixteen  years. 

B.  N.  (who  was  illegitimate),  while  under  sixteen, 
resided  with  her  mother  for  three  years  in  the 
parish  of  West  Ham  under  drouoistanoes  which 
rendered  her  irremovable  from  that  parish  and 
settled  therein.  After  attaining  sixteen  she  had 
acquired  no  new  settlement. 

Held,  she  had  acquired  a  settlement  for  herself 
in  West  Ham. 

Decision  of  the  Court  of  Appeal  (52  W.  B.  513, 
[1904]  2  E.  B.  121)  affirmed.— West  Hak  UniON 
V.  HoLBSAOH  Union,  S.L.,  137  ;  [1905]  A.  C.  450  ; 
74  L.  J.  K.  B.  868 ;  93  L.  T.  657. 

7.  Settlement — Unemancipated  children — .i4e;uiM'- 
tion  of  settlement— Divided  Parishes  Act,  1876  (39  <fe 
40  Vict.  c.  61),  ss.  34  and  36.— A  child  under  the 
age  of  sixteen  cannot  aoqtiire  an  independent 
settlement,  a  legitimate  child  having  the  settlement 
of  its  parent  and  an  illegitimate  child  the  settle- 
ment of  its  mother. — WooLwiOH  Union  ».  Fitlhak 
Union,  K.B.D..  14 ;  [1905]  2KB.  203  ;  74  L.  J. 
K.  B.  566;  92  L.  T.  838.  Beversed  [1906]  2  K.  B. 
240. 

See  also  Bating,  4-10 ;  Metropolis,  12;  Bailway, 
9. 

POWER  :— 

1.  Appointment — Execution— Conflict  of  laws — 
Domiciled  foreigner — Will  and  codicils  valid  accord- 
ing to  the  law  of  domieil,  but  invalid  according  to 
English  law— Wills  Act,  1837  (I  Vict.  c.  26),  ss.  9, 
10,  27.— A  lady  domiciled  in  France,  on  whom  a 
power  of  appointment  by  will  had  been  conferred 
by  an  Englith  instrument,  made  a  will,  valid  by  the 
law  of  her  domioil  but  not  attested  as  required  by 
the  Wills  Act,  by  which  she  appointed  a  universal 
leRatee  with  a  g^eral  bequest  of  personalty.  The 
will  contained  no  express  reference  to  the  power 
and  no  express  direction  that  it  was  to  be  construed 
according  to  English  law. 

Held,  that  the  power  had  not  been  exercised,  as 
the  will,  though  admitted  to  probate,  was  not, 
owing  to  noncompliance  with  the  provisions  of  the 
Wills  Act  as  to  attestation,  a  will  to  which  the 
rules  of  construction  contained  in  section  27  of  the 
Wills  Act  as  to  the  execution  of  powers  applied. 

In  re  D'Eit^s  SettUment  Trusts,  51  W.  E.  652, 
[1903]  1  Ch.  898,  followed.— SoHOLEFiSLD.  Bk, 
SOHOLEFIELD  V.  St.  Job»,  Ch.D.  Kekewich,  J„  66 ; 
[1905]  2  Ch.  408;  74  L.  J.  Ch.  610  ;  93  L.  T.  122. 

2.  Power  of  attorney  —  Power  couvled  with  an 
interest  —  Revocation  —  Manager  —  Eviaence  —  Addi- 
tional consideration  to  that  expressed  in  document — 
Specific  performance. — ^Where  a  power  of  attorney 
was  g^ven  by  the  oimers  of  an  estate  to  an  agent 
to  enter  into  possassion  and  to  manage  the  estate, 
to  receive  the  rents  and  profits  and  to  pay  the  debts 
of  the  owners,  and  possessioa  was  taken  by  Uie 
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agant,  and  some  lime  aftaiwarda  tbe  power  of 
attorney  rnvolted  and  possBBsion  demanded, 

Held,  that  the  power  of  attorney  was  rsTOsable. 
although  tbe  ageut  had,  with  the  cooieot  of  one  of 
the  owners,  green  a  personal  piarantee  to  the 
mortgagee  of  the  estate  to  pay  tbe  mortgage  debt 
on  the  day  of  redemption,  and  (even  if  the 
authority  were  irrevocable)  the  owners  were  entitled 
to  recover  po'seision  of  the  property. — Fkith  v. 
Fbith.  P.O.,  U18  ;  [1906]  A.  0-  254  ;  lo  L.  J.  P.  C. 
SO ;  9-t  L,  T.  383. 

See  also  Appointment,  1-3. 

PRACTICE  :  — 

1.  AiIminMratittn — Costt — Liabiliiy  of  real  tstaU 
—LamI  Trannfer  Ad,  1807  (60  i  ttl  Vici.  t.  65),  ». 
2,  eah-uaioji  S—H.  S.  0,  1883,  ord.  65,  r.  14  (d).— 
Where,  in  a  probate  action  instituted  in  1905,  the 
court  ordered  the  pluntiif'B  coata  "to  come  out  of 
the  estate  of  the  deceased,"  there  being  no  personal 
ettate,  it  was 

Held,  that,  having  regard  to  sectioii  3  (2)  of  tbe 
Land  Transfer  Aot,  1897,  the  order  operated  to 
charge  the  deceased's  real  estate  with  the  payment 
of  the  COSta.— VlOKER3TAiT,    RH,  VlCKEKaTAJF    I'. 

Chadwjck,  Ch.n.  Ktkeaich,  J.,  414;  [1906]  I  Oh. 
7H2  ;  la  L.  J.  Ch.  419 ;  94  L.  T.  463. 

2.  Appeal  out  of  time — Detaij—Negled  to  brtnq 
maMer*  before  court. — Tlie  Judicial  Committee  will 
not  allow  am.  appellant  who  is  out  of  time  for 
appealing  against  an  order  to  make  a  fresh  applica- 
tion for  the  same  thing  to  the  court  below  in  order 
to  bring  bimself  within  time  for  appealing  against 
the  second  order. 

Where  there  has  been  great  delay  on  the  part  of 
an  appellant  in  the  assertion  of  his  alleged  rights, 
and  he  has  negleeted  to  bring  all  the  facts  knoira 
to  him  properly  before  the  court  below,  the  Judicial 
Committee  will  not  extend  the  time  for  appealing, 
—  Grieve  v.  Taskeb,  P.O.  ;  [1906]  A.  C.  132  ;  75 
L.  J,  r.  0.  12;  94  L.  T.  115. 

3.  Colts— Claim  for  injunction  avd  damajet — 
Satisfaction  of  daijn  for  injunction  daring  progreu  of 
action — Judgment  at  trial  for  £16  dami(}es — Plaintiff's 
right  to  co*ts— County  Courlt  Act,  18«8  (51  d-  52  fict. 
c,  43),  s.  116. — In  this  action  the  plaintiff  claimed 
damages  for  breach  of  a  covenant  contained  in  a 
lease  not  to  make  any  alteration  in  the  demised 
premises,  and  also  an  injunction  restraining  the 
breach.  During  the  progress  of  the  action  the 
defendant  restored  the  premises  to  their  former 
condition.  At  the  trial  the  plaintiff  recovered  £10 
damages  with  costs  to  be  taxed,  but  did  not  ask 
for  an  injunction  as  tbe  defendant  stated  that 
he  did  not  intend  to  interfere  again  with  the 
premises. 

Held  (dismissing  the  appeal),  that  section  116  of 
the  County  Courto  Act,  1888,  did  not  apply,  and 
that  the  plaintiff  was  entitled  to  costs  upon  the 
High  Court  scale.— DoHEHTY  v.  TnoMPBON,  C.A. ; 
94  L.  T.  626. 

4.  Costs — Further  SKttrity  for  coits — Appllcatittn 
after  trial—^Siimvions  for  directions — Application  by 
may  of  notice — Proper  method  by  fresh  lummont — 
Ord,  30,  TT.  2,  5 ;  orif.  65,  r.  6.— After  trial  and 
judgment  the  proper  method  to  proceed  in  an 
interlocutory  matter  is  by  a  fresh  summons,  and 
not  by  notice  under  tbe  summons  for  directions. 

The  plaintiff  in  an  action  brought  for  a  declara- 
tion of  partnership  and  for  an  account  had  been 
ordered  to  give  security  for  costs.  At  the  trial  it 
was  ordered  that  the  accounts  between  tbe  parties 
sboold  be  taken  by  the  official  referee.  Tbe 
defendants  applied  by  notice  under  the  aummous 
fordirwitioiis  that  the  plaintiff  should  be  ordered  to 


give  further  security  for  the  costs  to  be  incnrTed  in 
the  inquiry  before  the  oflSoial  receiver. 

Held,  that  the  application  must  be  refused,  at  the 
summons  for  directions,  under  which  the  notice 
was  given,  waA  put  an  end  to  by  the  trial  mni 
judgment,— Brows'  v.  Haio,  Ch.D.  Kektwieh,  j., 
2(3;  [1905]  2  Oh.  379;  74  L.  J.  Ch.  501;  93  L.  T. 
W. 

6.  Coitg — Plaintiffs  and  defendants  both  in  pari 
siKte^sfid — Order  as  to  costs  of  action — Diiertiiim  of 
judge— Judicature  Act,  IST.'t  (3fi  (fe  37  Viet,  c  06),  t. 
49 — Oril.  65,  r.  I— Public  Authorities  Protedion  Aet, 
1893  (56  ■£  57  Vict.  e.  61),  t.  1,  sub-section  Jh).— 
Where  both  plaintiffs  and  defendants  h%d  in  part 
succeeded  in  an  action,  yet,  haviog  regard  to  the 
importance  to  the  plaintiffs  r>f  the  issue  in  respect  of 
which  they  were  successful,  the  view  taken  by  the 
learned  judge  at  the  trial  was  that  they  bad 
substantially  succeeded,  and  in  the  exercise  of 
his  discretion  his  ?ordship  gave  them  tbe  general 
costs  of  the  action,  di&aUowing  them  the  oofta  of 
those  issues  in  respect  of  which  they  had  failed,  it 
was  held  that  the  exercise  of  his  lordship's  dis- 
cretion ought  not,  onder  the  circumstances,  to  be 
interfered  with  by  the  Court  of  AppeaL 

Ciuil  Service  Co-nperativc  Society  v.  (itneral  Sttttm 
Navigation  Co.,  89  L.  T.  Rep.  429.  [1903]  2  K.  B. 
756,  and  Frederick  Kinrj  Je  Co.  (Limited)  r,  Oillani 
*  Co.  {Limited),  92  L,  T.  Rep.  605,  [1905]  2  Ch,  7, 
distinguished. 

Decision  of  Swinfen  Eady,  J.,  affirmed. — Lxck- 

HAMPTON  QUAHaiKS  V.  BALmTGKB,  C.A,  ;  93  L.  T. 
93. 

6.  Costs  —  Tttxaiion  —  Patent  —  Infringement  — 
Pleas  of  invaSidity  and  non-infringemtnl — Actiondi»- 
missed  with  costi — Costs  of  iuues — Patents,  Delimits, 
and  Trade-Marks  Ad,  1883,  s.  29  (6)— 7?.  S.  C.  1883, 
ord.  32,  r.  4  ;  ord.  65,  r.  2. — Where  in  an  action  for 
infringement  of  a  patent  tbe  defendant  pleads  both 
invalidity  and  non-infringement,  and  is  successful 
upon  the  former  plea  but  not  upon  the  latter,  in 
the  case  of  a  judgment  dismissing  the  action  with 
costs,  it  is  the  duty  of  the  taxing-master  to  tax  tbo 
defendant's  costs  as  in  an  ordinary  action,  and  to 
allow  his  costs  not  only  with  regard  to  tbe  items  in 
the  particulars  of  objections  certified  by  the  judge 
under  section  29  (6)  of  the  Patents,  Designs,  and 
Trado-Marks  Act,  1883,  bixt  also  with  regard  to  the 
plea  of  non-infringement  and  all  the  other  cocts 
incurred  by  the  defendant,  ejioept  such  as  relate  to 
the  particulars  of  objections  as  to  which  no  certifi- 
cate is  given.  —  Haskbll  Oolf  Bill  Co.  v. 
HtrroHisoH,  Ch.D.  Warrington,  J.,  330;  [1906]  1 
Oh.  518  ;  75  L.  J.  Ch.  270;  94  L.  T.  731, 

7.  Costs — Writ  of  pnssesiion — Jurisdiction — Jitdiea^ 
ture  Act,  1890  (53  ct  54_ri'rf.  c.  44),  s.  5.— The  court 
has  power,  under  section  5  of  the  Judicature  Act, 
1890,  to  allow  the  suocessful  plaintiff  in  an  action 
for  the  recovery  of  land  the  costs  of  and  incidental 
to  a  writ  of  possession. — Dartfoed  B&ewebt  Co. 
V.  MosELEY,  C.A.,  333  :  [1906]  1  K.  B.  462 ;  7S 
L.  J.  K.  B.  279 ;  94  L.  T.  263. 

8.  Counterclaim  —  Plaintiff  —  Action  brought  im 
PAancery  Division — Counterclaim  for  slander — Triat 
by  jurtf—B,  S,  0.,  1883,  ord.  36,  rr.  2,  7—.Judiaitvn 
Act,  1873  (36  it  37  Vid.  e.  66),  ».  100.— Where  an 
action  is  properly  brought  in  the  Chancery  Divisiioa 
11  defendant  who  raises  by  counterclaim  iavMt  cl 
ulander,  libel,  false  imprisonment,  toalidoos  ||I0W 
cution,  seduction,  or  breach  of  promise  of  mcrrisM, 
is  not  entitled  to  have  all  tbe  issues  of  fact  to  ttus 
action  tried  by  a  judge  with  a  jury  m  of  ri^t 
under  rule  2  of  order  36,  that  rule  not  applying  to 
tbe  case  of  a  counterclaimiDg  defendant.    Bntm 
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sndh  a  oaae  the  court  will,  in  the  exercise  of  the 
diaoretion  given  by  role  7  of  the  same  order,  direct 
the  iasoM  raised  by  the  co-antnrolaim,  to  which  rule 
2  would  apply  if  uie  coonterolaim  were  an  original 
action,  to  be  tried  by  a  judge  witii  a  jury,  the 
original  action  and  any  other  issues  raised  by  the 
oounterolaiin  being  tried  in  the  Chancery  Division 
in  the  ordinary  way. — EimrAisD  v.  Fibtd  (Na  2). 
C.A.,  85 ;  [1905]  2  Oh.  361 ;  74  L.  J.  Oh.  692 ;  93 
L.  T.  190. 

9.  Bebenture-holdtTB'  action — Property  in  danger — 
Motion/or  judgment  on  admiuioru  —  R.  8.  0.,  1883, 
ord,  51,  r.  lb. — Where  debenture-holders  toooght 
on  action  for  the  realization  of  tiidr  seonrily,  and 
moved  for  judgment  on  admissions,  the  judge,  in 
the  absence  of  some  of  the  third  debenture-holders, 
directed  a  sale  with  the  approbation  of  the  judge. — 
CBiooLKSTOira  Coal  Co.,  Kb.  Ch.D.  Swin/en  Eady, 
J.,  298;  [1906]  1  Oh.  623;  76  L.  J.  Oh.  307;  94 
L.  T.  471. 

10.  DI$eoverif  —  Interrogatorie*  —  Lihel  —  Action 
again»t  proprietor  of  newipaper — Plea  of  fair  com- 
ment— Information  on  which  libel  founded — Name  of. 
informant. — ^Where  in  an  action  of  libel  against  the 
proprietor  of  a  newspaper  the  defendant  ^eads  fair 
comment,  the  plaintm  is  entitled  to  interrogate  the 
defendant  as  to  the  information  on  which  the 
alleged  libel  was  founded,  but  not  as  to  the  name 
of  the  informant — PLTUOirrH  Hittuai.  Co-opbba- 
Tivx  SooiSTT  V.  Tradebs'  Publishhto  Associa- 
tion, C.A.,  319 :  [1906]  1  E.  B.  403 ;  75  L.  J.  K  B. 
269;  94L.  T.  268. 

1 1 .  Diteovery  of  doeumente — Oondaet  of  action  taken 
over  by  plaintiff^  underioritere — Document  in  pouettion 
of  underwriter*'  solicitor — Plaintiff  retaining  eub- 
ttantial  intereet  in  action — Stay  of  action  till  diteovery 
mad/e. — The  plaintifFs,  as  owners  of  cargo,  sued  the 
defendants,  as  shipowners,  for  breach  of  a  contract 
contained  in  a  bill  of  lading.  Underwriters,  with 
whom  the  plaintiffs  had  effected  a  policy  of  insur- 
ance on  the  cargo  to  the  extent  of  three-fotirths  of 
its  value,  paid  on  the  policy,  and  then  took  over 
the  conduct  of  the  action.  The  defendants  desired 
to  have  discovery  of  a  document  which  was  in  the 
possession  of  the  imderwriters'  solicitors,  and 
applied  for  an  order  to  stay  the  action  imtil  such 
disisovery  was  given. 

Held,  that,  as  the  plaintifib  were  not  mere  nominal 
plaintiffs,  but  had  a  real  and  substantial  interest  in 
the  action,  the  order  could  not  be  made. 

WiUU  V.  Baddeley.  40  W.  B.  577,  [1892]  2  Q.  B. 
324,  distinguished.— Nblsob  &  Sons  v.  Melson 
LiNX,  C.A.,  646 ;  [1906]  2  K.  B.  217. 

12.  Frivolout  and  vexatiou*  applieationt — Inter- 
loeutory  applieationt  before  judgment  —  Order  to 
^event. — Where  repeated  frivolous  and  vexatious 
interlocutory  applications  have  been  made  in  an 
action  before  judgment,  the  court  will  make  an 
order  prohibiting  any  further  application  without 
leave  of  the  court.— Einnaibd  (Lord)  v.  Fiku) 
(No.  1).  O.A.,  3;  [1906]  2  Oh.  306;  74  L.J.  Oh. 
564;  93L.  T.  147. 

13.  Judgment— Order  that  plaintiff  do  recover  a 
turn  of  money — Four-day  order — Enforcing  order — 
B.  3.  O.  1883,  ord.  42,  r.  3;  ord.  41,  r.  5.— Judg- 
ment in  an  action  for  a  breanh  of  favst  was  given 
in  the  form  that  the  pluntiff  do  recover  a  siui  of 
money.  The  plaintiff  subsequently  obtained  a  four- 
day  order  for  payment  of  this  sum. 

Held,  on  app«d,  that  the  four-day  order  must  be 
discharged,  the  court  having,  under  tiie  old  common 
law  practice  as  it  existed  before  the  Judicature  Act, 
no  juriidiotion  to  supplement  an  (nrder  for  the 
recovery  of  a  stun  of  money  by  a  four-day  order. 


while  rule  3  of  order  42  did  not  apply,  as  a  fotir- 
day  order  was  not  a  mode  of  enforcing  the  original 
order  but  was  an  addition  or  supplement  to  it. — 
OoDT,  Be,  Hajob  v.  Habnbss.  O.A.,  291 ;  [1906] 
1  Ch.  93;  76  L.  J.  Oh.  141 ;  94  L.  T.  146. 

14.  Order  for  examination  of  hutband—  Time  for 
attendance  not  steUed  in  order — Subuquent  appoint- 
ment by  registrar — Ditobedience — Attachment — Con- 
tempt of  court — Ord.  41,  r.  6. — The  provision  of 
ord.  41,  r.  5^that  every  order  requiring  any  person 
to  do  an  act  thereby  ordered,  shall  state  tiie  time 
within  which  the  act  is  to  be  done— is  not  suffi- 
ciently complied  with  if  no  time  is  stated  in  the 
order,  but  an  appointment  is  subsequently  made  by 
the  registrar  and  appears  in  an  endonement  made 
on  the  order. 

Where,  therefore,  an  order  made  by  the  Divorce 
Division  for  the  attendancs  of  a  husband  before  one 
of  the  reg^trars  for  the  purpose  of  being  examined 
as  to  his  means  contained  the  defect  above  referred 
to,  it  was  held  that  a  writ  of  attachment  against 
him  for  contempt  of  court  in  failing  to  attend  the 
appointment  before  the  registrar  was  wrongly 
issued. 

Decision  of  the  President  (Sir  John  Qorell  Barnes) 
reversed.— TowjntND  v.  ToWNlND,  C.A, ;  93  L.  T. 
680. 

16.  Originating  lummone — B.  8.  0.,  1883,  ord.  54a, 
rr.  1,4  —  Conttruction — Jariadiction — Qaeetioni  of 
fact. — ^Au  executor  handed  over  securities  to  a 
legatee  by  a  deed  of  1897  upon  terms  which  included 
a  guarantee  by  the  executor  that  until  the  31st  of 
December,  1903,  the  securities  should  be  of  a  certain 
value.  The  legateemortgaicedhisinterestin the  estate 
by  a  deed  which  did  not  mention  the  goarantee. 
The  mortgagees,  by  a  deed  which  recited  the 
guarantee,  sud  the  mortgaged  property  to  L.,  who 
brought  an  action  in  the  King's  Bench  Division 
agaiiut  the  executor  claiming  the  alleged  difference 
between  the  amount  realized  and  the  guaranteed 
value  of  the  securities.  By  agreement  the  action 
was  dropped  and  another  action  was  brought  in  the 
Chancery  Division.  A  deed  was  then  executed  by 
the  mortgagees  conveying  all  the  premises  com- 
prised in  the  mortgage  by  way  of  confirmation  to 
L.  L.  then  discontinued  his  action  and  took  out  an 
originating  summons  a*^"g  for  a  declaration  that, 
according  to  the  true  oonstmctiou  of  the  deeds,  the 
benefit  of  the  guarantee  had  been  assigned  to  and 
vested  in  him,  and  for  an  account. 

Held,  that  inasmuch  as  questions  both  of  fact 
and  of  construction  were  involved,  and  a  decision 
of  the  questioiu  of  construction  would  not,  in 
whichever  way  they  were  decided,  necessarily  put 
an  end  to  the  liti^tion,  an  originating  summons 
imder  order  64a  wm  not  the  proper  mode  of  pro- 
cedure.— Lbwis  v.  Obbbn,  Ch.D.  Warrington,  J., 
93 ;  [1906]  2  Oh.  340;  74  L.  J.  Oh.  682;  93  L.  T. 
303. 

16.  Pariiee— Bankruptcy  of  plainUff  tuing  for 
himtelf  and  alt  other  creditvn — Abatement — Appli- 
eation  to  ditTniu  action — Actioti  in  repreeeiitative 
capacity— Ord.  17,  r.  1. — Where  a  receiving  order 
followed  by  an  adjudication  in  bankruptcy  had 
been  made  against  the  plaintiff  in  an  action  in 
which  the  claim  on  behalf  of  himielf  and  all  other 
creditors  was  for  an  order  setting  aside  an  assign- 
ment of  personal  property  by  way  of  settlement 
made  by  the  first  defendant  upon  his  wife,  the 
second  defendant,  previously  to  his  bankruptcy 
and  the  defendants  applied  for  a  stay  of  proceed- 
ings in  the  action : 

Held,  that  the  action  must  be  dismissed  unless 
the  official  receiver  intervened  within  a  specified 
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time,  on  the  ground  that,  altbougb  the  aotion  wan 
brought  OS  behalf  of  all  the  creditors,  the  plaiDtiff 
could  only  sue  m  a  ureditor,  aud  that,  when  he 
ceajed  to  be  anch  by  the  aaaigninrat  by  operation 
of  law  to  big  trustee  in  bankruptcy,  he  ceased  to  be 
a  person  capable  of  continuing  the  action  ;  that  ha 
was  not  a  trustee  of  the  right  of  action,  but  suing 
as  a  creditor  in  his  own  right ;  and  that  a  Tec«>iring 
order  and  injunction  obtained  in  the  action  did  not 
operate  in  The  same  manner  as  a  judgment  in  a 
creditor's  administration  action,  where  the  court 
undertakes  to  protect  all  the  oredit-ors. — Woolf  v. 
Van  Boolstt,  Ch.D,  Krl^ewich,  </.  ;  M  L.  T.  502, 

17.  Payment  into  court  —  Liability)  not  denied  — 
Dmth  tij  iitfendant  bc/bre  trial — Jurisdiction  to  oriUr 
jtai/meiit  out  of  tnonty — Orii.  22,  rr.  1 ,  5. — The  defend- 
ant iu  an  action  of  libel  without  denying  liability 
paid  a  saoi  of  money  into  court  as  su^cient  to 
satisfy  the  plaib tiff's  claim.  The  plaintiff  pro^ 
Deeded  with  uie  action  and  did  not  t^ke  the  money 
out  of  court.  Before  trial  the  defendant  died,  and 
bis  executors  applied  for  an  order  that  the  money 
in  court  should  be  paid  out  to  them. 

Held,  that^  though  the  action  had  abated  owing 
to  the  death  of  the  defendant,  the  court  had  power, 
under  its  general  jurisdiction  over  money  in  court, 
to  order  it  to  be  paid  oat  aa  it  thought  right,  and 
that  the  plaintiff's  right  was  superior  to  the 
executors',  and  the  court  would  order  it  to  be  paid 
out  to  him.— Brown  v.  Feenky,  C,A.,  445;  [190S] 
1  K.  B.  36:i ;  IJ  L,  J,  E.  B.  491 ;  94  L.  T.  460, 

18.  Pleading — Emharroising  nidorttmtnt  of  writ — 
Ahutt  of  prixeli  of  court — Striking  out —  Married 
woman — SejinTate  eaiatt — Restraint  on  anticipation — ■ 
C'ntU— Married  Womtin's  pTopcrtt/  Act,  1893  (56  tE: 
67  Vict.  e.  63),  i,  2 — Where  a  writ  is  embarrasaing 
because  the  endorsements  thereon  state  claims  wiU 
fully  framed  in  a  manner  that  cannot  be  supported, 
that  are  not  made  in  good  faith,  and  that  ate 
intentionally  too  general,  it  is  the  proper  course  to 
strike  out  the  writ  altogether  with  its  endorsements, 
but  with  leave  to  issue  a  fresh  writ  in  proper  form, 

A  married  woman,  who  is  the  real  plaintilT  in  an 
action,  may,  when  her  action  it  diamiased  with 
costs,  be  ordered,  under  section  2  of  the  Married 
Woinen's  Property  Act,  1893  (56  &  37  Vict.  c.  63}, 
tn  pay  costs,  when  taxed,  oot  of  prop«rty  lettled 
for  her  separate  use  without  power  of  anticijiation, 
but  it  is  not  necessary  to  appoint  a  receiver. — 
HUMTLY  V.  GisKELL,  C.A.,  lfi4  ;  [J905]  2  Ch. 
6d6  ;  76  L.  J.  Ch.  66  ;  93  L.  T.  783. 

19.  Serviet  out  of  the  jurisdiction — Gontraet  to  bt 
pfr/ttrmed  ivithin  the  Juriidiction — Breach  mithin  th» 
juHidiction — Contratt    of   agtnty   for    England  — 

Wrongful  termination  of  agency — R,  S,  C,  1883,  ortJ. 
11,  r,  1  (e).^By  a  contract  made  abroad  the 
defendants,  a  foreign  inauranoe  company,  appointed 
the  plaintiffs,  a  firm  carrying  on  business  io  London, 
to  be  their  agents  for  the  Unitrd  Kingdom  and 
certain  other  countries  for  a  period  of  five  years. 
Before  the  expiration  of  the  term  the  plaintiffs 
received  a  letter  from  a  represeotatiTe  of  the 
defendants,  written  in  London,  putting  an  end  to 
the  agency,  The  plaintiffs  obtained  leave  under 
Old.  11,  r.  1  («),  to  serve  on  the  defendants  out  of 
the  jurisdiction  a  writ  of  summons  in  an  action  for 
breach  of  the  contract  of  agency. 

Held,  that  the  order  for  service  out  of  the  jutts- 
diction  was  rightly  made  ;  for  the  breach  alleged 
by  the  plaintiffs  was  a  breach  within  the  jurisdic- 
tion of  a  contract  to  be  performed  by  the  defendants 
within  the  jurisdiction, — MuTZEXBECHEtt  «.  Lm 
A SEaTjRADOILv  ESPANOLA,  C.A.,  207  J  [1900]  1 
K.  B,  254  ;  75  I  .  J,  K.  B.  172  ;  94  L.  T.  127, 


20.  Service  out  of  Juriididion — SuhttituUd  i 
of  tame  writ  viithin  jurisdicti"n — Ord,  6,  rr.  1,  2. — 
The  plaintiffs  obtained  an  order  giving  them  leave 
to  iasue  a  concurrent  writ  and  to  serve  tbe  i&ue 
out  of  the  jurisdiction  on  the  defendant,  and  aljo 
to  serve  the  same  by  sending  a  copy  thereof  through 
the  post  addressed  to  tbe  defendant  at  five  different 
addresses,  three  of  these  addresses  being  in  England 
and  two  in  Belgium. 

Held,  that  this  order  was  regular  within  ord.  9, 
rr,  1,  2,— Western  StrBCEBAjr  Building  Socistt 
V.  RtrCKUPGS,  Vk.  T).  fiuiiiifea,  Eady,  J.,  62  ;  [1905] 
2  Ch.  472  ;  74  L.  J.  Ch.  751 ;  93  L,  T.  664. 

21.  Stiiy  of  /iroceediitga^Partiet  rr^dent  im  Sbot- 
land- — Cause  of  action  arisini;  in  Scotland —  VeaBatitnu 
and  opprtisiie  and  iihate  of  process  of  court  to  briny 
action  in  England, — The  plaiutift'  in  an  action  to 
recover  damases  for  misrepreeen tattoo  was  a  person 
domiciled  and  resident  in  Scotland.  The  defend- 
ants were  a  bank  incorporated  in  Scotland,  the 
treasurer  of  the  bank,  who  was  domiciled  and 
resident  in  Scotland,  another  person  resident  ia 
Scotland,  and  a  person  resident  in  England.  All 
the  transactions  which  give  rise  to  the  alleged 
cause  of  Mltion  took  place  in  Scotland,  iill  the 
witneeses  resided  in  Scotland,  and  all  the  docomeuta 
relating  to  the  matters  in  question  were  in  8(X)tlaitd. 
The  defendant  who  resided  in  England  waa  a  merely 
nominal  defendant,  and  did  not  enter  an  appearauoe 
to  tbe  action. 

Held,  that  it  was  vexatious  and  oppressive  and 
an  abuse  of  the  process  of  the  court  to  bring  the 
action  in  England  rather  than  in  Scotland,  and 
that  the  action  ought  to  be  stayed, — Looax  v. 
Baxk  of  Scotland,  C.A.,  270;  [1906]  I  K.  B. 
141  ;  75  L.  J.  K.  B.  218 ;  9i  L,  T,  153. 

22.  Transfer  of  action  from,  outd^  cnurt  to  ffiyk 
Court — County  Court  {Admiraltg  Jarisdirtion)  A<t, 
1868(31  it  32  Vict,  e,  71),  «.  G -Admiralty  Court 
Jiules,  1859,  rr.  138-143 — Hapremt  Court  of  Judica- 
ture Act,  1873  {36  it  37  Viet.  c.  66),  »,  39— i;u/M  o/ 
the  Supreme  Court,  1883,  ord.  54,  r.  1. — A  wages 
suit  having  been  instituted  in  the  county  court  of 
Laucasbire,  holdenat  Liverpool  sitting  in  Adnursltft 
the  defendants,  in  accordance  with  section  6  of  the 
County  Court  (Admiralty  Juristiiction)  Act,  1S6S 
(31  &  32  Vict.  e.  71),  moved  the  High  Court  of 
Admiralty  that  the  action  should  be  transferred  to 
tbe  High  Court. 

The  application  to  the  High  Court  was  made  by 
motion  in  court. 

Held,  that  the  transfer  would  be  made,  bat  that 
the  proper  method  of  asking  for  a  transfer  from 
the  county  court  to  the  High  Conrt  under  section  6 
of  the  County  Court  [Admiralty  Jurisdiction)  Act. 
1868,  was  by  way  of  summons  in  chauiben.  — 
"  ImiRX,"  The,  P.D.  ;  94  L.  T.  110. 

See  also  Appeal,  1,  2;  Attackment,  1-3;  Con* 
promise,  1. 

PRINCIPAL  AND  AGENT  .— 

1.  Commission  agent — Dctermifwlion  of  atftney — 
Notice — Cuittm  requiring  notice. — The  defendanti. 
who  carried  on  basiness  in  the  glove  trade,  mada  aa 
agreement  with  the  plaintiff,  a  oommiidon  agent,  in 
these  terms :  * '  We  will  give  the  '2^  per  cent,  ootn- 
niiision  on  all  business  you  do  for  na  in  London. 
You  let  ua  know  to  whom  you  show  oar  samplea, 
and,  if  business  results  from  tbe  transaction,  «• 
will  forward  your  commiasion  quarterly.  TItH 
refers  to  orders  executed." 

The  defendants  tenainated  this  •greeineDt  with- 
out giving  any  notice,  and  tbe  plaintiff  broogbt 
this  action  to  recover  damages.  At  the  tri*l  tM 
plaintiff  tendered  evidence  of  a  custom  in  the  glow 
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trade  that  six  montha'  notioe  mnst  be  given  to 
terminate  the  sgenoy  of  a  commission  agent.  The 
judge  rejected  that  evidence,  and  directed  a  verdict 
and  jadgmant  for  the  defendants. 

Held  (dismiising  the  appeal),  that  evidence  of 
the  alleged  custom,  being  inconsistent  with  the 
terms  of  the  written  agreement,  was  not  admissible, 
and  that  the  defendants  were  entitled  to  terminate 
the  agency  without  notioe. — Jothson'  v.  Hum;, 
O.A. ;  93  L.  T.  470. 

2.  Hutband  and  wife — Ooodt  luppliei  far  houie- 
Jiold  on  order  of  wife— Judgment  againit  wift  for 
pari  ofprtee — AUemative  liabiliti/  of  hu»band — Elec- 
tion— Right  to  sue  husband  for  balance. — An  action 
was  bronght  against  a  hoslMmd  and  wife,  who  were 
living  together,  for  the  balance  of  an  account  for 
groceries  supplied  by  the  plaintiff  to  the  defendants 
upon  the  order  of  the  wife.  Upon  an  application 
for  judgment  under  order  14  against  both  defend- 
ants, the  husband  denied  all  liability,  while  the  wife 
admitted  indebtedness  for  the  greater  part  of  the 
claim,  and  in  view  of  this  admission  by  tiie  wile  the 
master  gave  judgment  against  the  wife  for  a  part 
of  the  sum  daimed,  with  leave  to  her  to  defend  as 
to  the  balance  and  with  leave  to  the  hnalMuid  to 
defend  the  action. 

Afterwards  a  jury  found  that  there  was  not  joint 
liability  of  busbaud  and  wife,  and  that  the  plaintiff 
had  given  credit  to  the  hnslMuid  only. 

Judgment  having  been  given  against  the  husband 
for  the  balance  of  uie  amount, 

Held  (by  Lord  Alverstone,  L.C.  J.,  and  Kennedy, 
J. ;  Jelf,  J.,  dissenting),  that  the  taking  of  the 
judgment  against  the  wife  for  part  of  the  clcdm 
was  not  such  an  election  by  the  plaintiff  to  accept 
the  liability  of  the  wife  for  the  whole  amount  as 
prevented  the  plaintiff  from  afterwards  proceeding 
against  the  husband  for  the  rest  of  the  claim,  when 
it  was  found  that  he  was  originally  solely  liable. 

Morel  Brothers  &  Co.  v.  Earl  of  Westmorland, 
[1904]  A.  0.  11,  distinguished. — Fbehoh  v.  Howib, 
K.B.D.  ;  [1905]  2  K.  B.  580;  74  L.  J.  K  B.  853; 
93  L.  T.  202. 

3.  Money  borrowed  by  agent  on  behalf  of  principal 
without  a^hority — Applieation  of  money  in  discharge 
of  principal's  legal  liabilities — Bight  of  lender  to 
recover  from  principal. — An  ag^t  of  the  defendant 
firm  borrowed  money  from  the  plaintiff  on  behalf 
of  the  firm,  but  without  having  any  authority  from 
them  so  to  do,  and  applied  the  money  so  borrowed 
in  discharging  leg^  liabilities  of  the  firm. 

Held,  that,  by  virtue  of  the  equitable  principle 
stated  by  Lord  Selbome,  L.O.,  in  Blackburn  Building 
Society  V.  Cunliffe,  Brooks,  dk  Oo.,  31  W.  B.  98,  22 
Ch.  D.  61,  the  ^intiff  was  entitled  to  recover  from 
Uie  defendants  the  money  so  borrowed  and  so 
applied. — BAiriTATTin  v.  MaoIvbb,  G.A.,  293; 
[1906]  1  E.  B.  103 ;  75  L.  J.  K.  B.  120 ;  94  L.  T. 
ISO. 

4.  Unditdosed  principal  —  Baptist  minister  — 
Appointed  to  the  pastorate  by  a  document  signed  by  the 
deacons  of  the  chapel — Fund  insufficient  to  pay  salary 
— Claim  against  deacons  to  make  good  deficiency. — 
Held,  that  the  defendants  were  not  personally 
liable  as  agents  for  an  undisclosed  principal  to 
make  up  arrears  of  salary  due  to  the  plaintiff, 
although  they  had  invited  him  to  become  pastor  of 
the  Baptist  chapel  of  which  they  were  the  deacons, 
and  had  signed  the  document  under  which  he 
became  pastor,  because  there  was  evidence  on  the 
face  of  uie  document  that  the  salary  of  the  pastor 
was  to  be  payable  out  of  the  chapel  fund,  of  which 
fund  the  plMntiff  himself  was  treasoi^i  *^^  iiom 
which  he  had  paid  hinxsell  salary  «g  it  became  due, 


so  long  as  the  fund  was  Bu£Soient  to  meet  it. — 
MOBLSY  V.  ilASis,  K.B.D.,  395. 

PETVT  COUNCIL  :— 

Jtirisdidion — A<A  of  executive  Oovemment  of  a 
colony — Proclamation  of  marti'il  law — Conviction  by 
a  court-martial. — The  Judicial  Committee  will  not 
interfere  with  an  act  of  the  executive  government 
of  a  colony  in  a  case  in  which  no  application  has 
been  made  to  the  courts  of  jostice  in  the  colony  to 
interpose  in  the  matter. — IfooMnn,  Ex  fabts, 
P.C. ;  94  L.  T.  558. 

PEOBATB  :— 

1.  Adminietration— Bankruptcy — Grant  to  official 
receiver — Diepeneing  with  sureties — Practice. — Where 
a  grant  of  letters  of  administration  to  the  estate  of 
a  deceased  person  is  made  to  an  ofiioial  receiver  in 
bankruptcy,  the  Probate  Court  will  dispense  with 
sureties  to  the  administration  bond  under  the 
special  drcumstanoee  of  the  case,  since  the  offimal 
receiver  has,  as  an  official  of  the  Board  of  Trade, 
already  given  security  for  the  due  performance  of 
hie  duties.— Causton.  Ih  thb  Qoods  op,  P.D.  ; 
[1906]  P.  124  ;  75  L.  J.  P.  42  ;  94  L.  T.  613. 

2.  Administration — Probate  Ad,  1857,  (.  73 — 
Divorce. — The  Court  allowed  a  person  entitled  to 
administration  in  priority  to  the  applicant  to  be 
passed  over  without  citing  him,  it  being  (taken  as) 
proved  that  his  claim  to  administration  was  put  an 
end  to  by  a  valid  decree  of  divorce. — ^Waxlas,  Ix 
THB  ESTATK  OF,  P.D.,  172;  [1905]  P.  326;  76 
L.  J.  P.  8;  94L.  T.  103. 

3.  Administration  pendente  lite— Coaeurrent  suits 
— Chancery  and  probate  actions — Creditors — Sureties. 
— An  action  was  commenced  by  creditors  in  the 
Chancery  Division  for  the  administration  of  the 
estate  of  a  deceased  person.  Id  the  Probate  Division 
an  action  was  instituted  by  the  executors  of  a  later 
will  of  the  same  deceased  person  to  establish  it 
against  the  executors  of  an  earlier  will.  An  order 
had  been  obtained  by  the  creditors  in  the  Chancery 
proceedings  for  the  appointment  of  the  plaintiff*  ia 
the  probate  proceedings  as  receivers  of  the  estate. 
The  court  gpranted  administration  pendente  lite  in  the 
proceedings  in  the  Probate  Division  to  the  same 
persons  who  had  been  appointed  on  the  application 
of  the  creditors  in  the  Chancery  proceedings, 
although  they  were  in  no  wise  parties  to  the  probate 
proceedings.  The  same  sureties  as  had  been 
accepted  by  the  Chancery  Division  were  approved 
by  the  Probate  Division. 

Tichbome  v.  Tichbome,  L.  B.  1  P.  &  D.  730,  fol- 
lowed.—Oliatbb,  In  the  Goods  of,  P.D. ;  [1905] 
P.  319;  75  L.  J.  P.  164  ;  94  L.  T.  99. 

4.  Mutual  trill — Fresh  will. — A  husband  and  wife 
entered  into  an  "  arrangement"  to  m»ke  wills  in 
each  other's  favour,  and  did  so.  The  wife  pre- 
deceased hsr  husband,  and  at  her  death  it  was  found 
that  she  had,  since  the  making  of  the  will,  made 
other  wills  unfaiown  to  her  husband,  which  reduced 
the  gifts  originally  made  to  him. 

The  Court  held  that  the  mutnal  w<ll  had  not 
become  irrevocable  by  death,  for  the  teetatrix  had 
not  stood  by  it,  but  had  executed  a  later  will,  and 
the  husband  was  not  prejudiced,  for  he  had  notice 
from  the  death.— Stonb  v.  Hoskiks,  P.D.;  64 
[1905]  P.  194  ;  74  L.  J.  P.  110;  93  L  T.  441. 

PUBLIC  AUTHOEITIBS.— See  Bailiff,   1 ;   High- 
way, 6 ;  Practice,  5. 

PUBLIC  HEALTH  :— 

1.  Agreement  with  local  authority — BeservaUon  of 
powers — Liability  of  frontagers — Private  Street  Works 
Aft,  1892  (55  A  66  Fict,  c.  57).— Under  an  agree- 
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ment  made  in  1879  betwesen  a  railway  company,  I 
certain  property  owners,  and  the  local  authority,  it 
was  agreed  that  A  road  should  be  dedicated  to  the 
public  aud  taken  over  by  the  local  authority  aa  a 
highway  repairable  by  the  inhabitants  at  large,  but 
that  tha  local  authority  should  retain  the  tame 
powers  of  requiring  the  respective  owners  and 
occupiers  for  the  time  being  of  land  fronting. 
adjoining,  or  abutting  on  the  road  to  sewer  aud 
make  -up,  &c.,  all  or  such  parts  of  the  road,  carriage- 
way, or  footway  as  were  not  already  sewered  and 
made  up,  and  their  rights  under  the  Public  Health 
Act,  IS" 5,  and  a  local  Act  were  also  reserved  to  the 
local  authority. 

At  the  date  of  the  agreement  the  road  was 
properly  made  up,  but  the  footway  was  not  paved. 
The  local  authority  having  decided,  under  the 
powers  conferred  by  the  Private  Street  Works  Act, 
1892,  to  pave  the  footway,  they  served  notices  of 
apportionment  on  the  froutigers. 

Held,  that  the  frontagers  were  not  Uable,  as  the 
road  was  a  highway  repaji-able  by  the  inhabitants 
at  large,  and  the  powers  which  the  local  authority 
attempted  to  enforce  did  not  apply  to  such  a  high- 
way, and  the  local  authority  coidd  act,  under  the 
agreement,  make  the  frontagers  liable.— Folkb- 
STO^fB  COKFORATION  u.  Marsh,  K.8.D.;  94  L.  T. 
511. 

2.  Byt'laia  —  Exitting  vDattr-douta  —  Rtpairt  — 
Notice  not  given  to  anthority—Pahlie  Htallh  [London) 
Act,  1891  (U  (fc  55  I'irf.  c.  76},  ».  39.— By  a  b»e-l»w 
iu«le  in  pursuance  of  section  39  of  the  Public 
Health  (London)  Act,  1991  :  "  Every  person  who 
shall  intend  to  construct  any  water-closet  .  .  . 
or  to  fit  or  fix  in  or  io  connection  with  any  water- 
oloaet  .  .  .  any  apparatus  or  any  trap  or  soil 
pipe,  shall,  before  executing  any  such  works,  give 
notice  in  writing  to  the  derk  of  the  sanitary 
authority." 

Held,  that  this  bye-law  applied  to  a  water-closet 
constructed  before  the  makmg  of  the  bye-law. — 
London  and  South-Wxstsrn  Eailway  u.  Hills, 
K.B.D.i  [1906]  1  K.  B.  512;  75  L.  J.  K.  B.  310; 
91  L.  T.  317. 

3.  8eu>er—"  Singh  privain  drain  "Single  private 
drain  Ttmning  into  ttwtr — Liahilitif  to  ahaie  nititance 
in  iewer — Notiff:  of  nnitivce   bv  inapedor  of  looul 
auihontn—Suficitnaj—PiihUe  TIfaUh  Act,   1873  [38 
<fc  3tl  ViH.i:.bb)t  il—PiiUie  HmUh   Ad»   Atntnd- 
rntat  Act,  \mQ  (^^  d:  51    Virt.   €.  39),  «.    19.— Th« 
respondent  was  the  owner  of  six  houses  in  arow  of 
■ixteen    houses,    the  other    houses    belonging    to 
different  owners.     All  the  houses  in  the  row  were 
drained    in  pairs,  each  pair  being  drained  by  a 
separate  pipe  into  a  pipe  common  to  both  houses, 
and  each  of  such  common  pipes  discharged  into  « 
line  of  pipes  (callerl  the  alleged    single  private 
drain)  laid  in  private  ground  behind  the  row  of 
houses  and  parallel  thereto,  and  the  drainage  of  all 
the  houses  was  thence  conveyed  to  a  public  sewer. 
The  drainage  of  the  respondent's  houses  was  con- 
veyed (as  in  the  case  of  ul  the  houses)  to  the  alleged 
angle  private  drain,  first  by  pipes  which  were  not 
common,  and  then  by  pipes  which  were  common, 
to  each  p»ir.     Several  of  the  oLhtr  houses  belonging 
to  diiferent  owners,  being  at  the  upper  end  of  the 
row  of  houses,  were  also  drained  into  the  alleged 
nngle    private    drain     before    it    received      the 
drainsge  of  the    respondent's    houses.       It    was 
Admitted  that  the  pipes  which  were  common  to  each 
pair  of  the  respondent's  houses   were   "sewers" 
within  the  meaning  of  the  Public  Health  Acts.    A 
nuisance    existed    in    the   alleged    single  private 
diaiu   bdiind  the  respondent's    houses,   and  the 


question  was  whether  the  respondent  WM  UaUe  to 
bear  the  cost  of  abating  the  same. 

Held,  that,  inasmuch  a«  the  portion  of  the  allfig«d 
single  private  drain  behind  the  respondent's  hoii«M 
would,  if  it  had  received  only  the  drainage  of  the 
respondent's  houses,  have  been  a  sewet,  to  which 
section  19  of  the  Public  Health  Acta  Ameadmest 
Aot,  1890,  would  not  have  applied,  it  -wai  not 
brought  within  the  operation  of  section  19,  and  did 
not  become  a  single  private  drain,  to  which  that 
section  was  applicable,  because  in  addition  it  alao 
received  the  drainage  of  several  of  the  other  botUM 
belonging  to  different  owners,  and  that  th«refcrre 
the  respondent  was  not  liable  to  pay  for  afaatinK  thi* 
nuisam^.  —  Wood  Grbbn  TTrbaw  Copycn.  r. 
JOSKPH,  ^.B.». ;  74  L.  J.  K.  B.  9ai;  9»L,T. 
134. 

See  al«o  Hospital,  1 :  Local  Goveroweot,  4,  7.  »- 
U  ;  Metropolia,  2,  7,  11,  15,  22,  23  ;  Nuisance.  2. 

RAILWAY  :— 

1.  Amnh/amaUon  of  un<itrUM»q— Water  suniily— 
rilra  vires— .V(irrt*£iwterfi  h'tilw)!/  [Hull  iMxkt] 
Act.  1893  {56.6  57  Vict.  e.  ca-^t/i'.).- A  railway  oom- 
pany.  ita  undertaking  having  been  amjJgamatcd 
with  that  of  a  dock  company,  suppUed  water  to  a 
dock,  formerly  the  property  of  the  dock  com- 
pany, from  land  acquired  by  the  railway  compaay 
in  respect  of  its  railway  nndertaking.  Th«  ainal- 
gamating  Act  provided  that  none  of  the  pow«i 
relating  exclusively  to  the  dock  compnny  should 
apply  to  any  part  of  the  amalgamated  undertaking 
other  than  the  docks,  and  that  none  of  the  powers 
relating  exclusively  to  the  railway  company  should 
apply  to  the  dock  or  to  the  oompan;  in  rMpect 
thereof. 

Held,  that  the  company's  action  in  so  tnpplying 
water    was     ititr>l    I'lrri.- AtTOHJTET-OISKKAL    v. 

Nobth-Eastebn  Railway  Co.,  C/i.I>.  Joytf.  J.. 
212-  [190e]  I  Ch.  310;  73  L.  J.  Cb.  166;  « 
L,  T.  13. 

•-*.  Carriage  of  noo^—Sindal  eottfrwt^LiahlJitv  . 

(if  cfimpant) — S<tilioay  ntMf   Canal  Trafif  Art,  ISM      M 
(17  .fc  18  Vict.  c.  31),  t.  7.— Section  7  of  the  Railway      ■ 
and    Canal    Traffic    .4ot,    1834,   applies  to   goods       ~ 
carrierl  by  pasienger  train  which  in  fact  tLe  rail- 
way company  are  not  bound  to  carry  by  puMogar 
train. 

A  railway  company,  therefore,  having  Garried 
travellers"  sample*  by  passenger  train,  which  they 
were  under  no  obligation  to  do,  und^jr  the  conditios 
that  they  were  relieved  from  all  liability  ftr  loss, 
damage,  misdelivery,  or  delay,  such  conditicm  w»i 
held  not  to  be  binding  owing  to  such  spedal  con- 
tract not  having  been  signed  as  provided  in  se«t)m> 
7.— AViLKOfaorr  i>.  Lascashiex  abb  ToskmiiM 
Railway,  K.B.D.  ;  M  L.  T.  820. 

3.  Vsmpea»ati<m  for  Itaving  ooal  vnWOtlMd  tetfitr 
railway — Sasi^  of  compfntation — Railway  CttMis 
Comolidation  A<t,  1815  (8  *t^9  Vict  c.  20).  $.  78.— 
Where  the  lessee  of  ooal  minai  lying  mdor  or 
adjacent  to  a  line  of  railway  is  dMirons  of  workjnf 
such  mines,  and  the  railway  company  has,  under 
section  78  of  the  Railway  Clauses  Act,  1815,  notifiod 
him  that  they  are  willing  to  pay  him  oompensatton 
for  not  worWng  such  mines. 

Held,  that  the  nieasnie  of  compentation  payahls 
by  the  railway  company  was  ai«  profit  wUch 
would  have  been  made  on  the  nserred  MM.  and 
not  the  loss  which  the  owner  or  lessee  miglil  safe 
by  reason  of  the  interference  of  the  railway  eon- 
pany  with  the  working  of  the  mine. — JoiCKY  *  Co. 
t>.  Noeth-Eastern  R.iiLWAY  Co.,  it. «.£»..  332; 
[1906]  I  K.  B.  195 ;  73  L.  J.  K.  B.  67  ;  94  UT.  M*. 
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4.  Injury  to  pattttu/er  hy  tpark  from  engine— 
Ntgligenea, — Exit  from  ttation — Omiuion  to  tdlM 
reatontMe  prtcautiont  to  proteet  from  tparkt — Obliga- 
tion of  railway  company. — ^The  plaintiff,  a  passenger, 
while  leaving  the  defendants^  station  by  a  path 
bekm^g  to  the  defendants  which  ran  alongside 
the  railway  and  was  an  anthorized  means  of  exit, 
was  injared  by  a  spark  from  an  engine  on  the  rail- 
way. There  was  evidence  that  the  attention  of  the 
defendants  had  been  called  to  the  danger  of  injury 
from  sparks  to  passengers  using  the  path,  and  that 
they  had  declined  to  protect  the  i>ath  by  a  loreen  or 
cover  on  the  ground  of  expense ;  and  wat  the  path 
could  have  been  protected  at  a  reasonable  cost  and 
without  interfering  with  the  business  of  the  railway. 
The  engine  was  properly  constructed  to  prevent  tiie 
emission  of  sparks  according  to  the  latest  and  most 
improved  mewods,  and  there  was  no  negligence  in 
working  the  ensine. 

In  an  action  for  damages  for  negligence,  the  jury 
found  a  verdict  for  the  ]^aintiff. 

Held  (dismissing  the  appeal),  that  there  was 
evidence  npon  which  the  jury  could  properly  find 
that  the  defendants  were  negligent  in  not  taking 
reasonable  precautions  to  protect  passengers  using 
the  path  from  injury  by  sparks. — ^Athkbtoit  v. 
LONSOIT  Ain>  NOKTH'WUTKSK  RAILWAY,  G.A. ; 
93  L.  T.  464. 

6.  Ixmd  acquired  for  itatutory  purpose* — Power  to 
dedicate  to  (A<  puMic, — A  statutory  bod^,  such  as  a 
railway  company,  cannot  alienate  its  rights  in  land 
(other  than  su^wfluons  land)  acquired  for  a  statu- 
tory purpose,  if  such  alienaaon  may  in  the  future 
prove  incompatible  with  the  use  of  the  land  for 
carrying  out  the  company's  statutory  objects. 

A.  railway  company  built  and  maintained  a  private 
accommodation  midge  over  its  lines  to  connect  the 
properties  of  a  landowner  that  had  been  severed  by 
the  raUway. 

The  bridge  in  course  of  time  came  to  be  much 
used  by  the  public,  and  the  acts  done  in  connection 
with  it  by  the  raUwa^  company  would,  if  they  had 
been  the  acts  of  a  private  owner,  have  constituted  a 
dedication  of  the  roadway  to  the  public. 

Gas  pipes  were  laid  by  the  local  authority  in  the 
roadway  of  the  bridge  on  the  footing  mat  the 
bridge  was  a  public  road,  and  in  exercise  of  the 
powers  C(mferred  by  section  6  of  the  Oas  Works 
Clauses  Act,  1847  (10  Vici  c  15). 

The  railway  company  wished  to  alter  the  bridge, 
in  order  to  lay  down  more  lines  on  land  acquired 
for  that  pur^oee,  and  adjacent  to  their  existing 
lines  at  the  bndge,  and  requested  the  local  authorily 
to  remove  the  gaa  pipes. 

Held,  that  the  bridge  in  question  was  not  a  publio 
road  so  as  to  enable  the  lo<»l  authority  to  exerdse 
therein  the  powers  conferred  by  the  above- 
mentioned  section. 

Held,  also,  that  this  decision  in  the  absence  of 
the  Attorney-  Qeneraldid  not  bind  the  public 

A  mandatory  injunction  compelling  the  local 
authority  to  remove  their  gas  pipes  was  refused  on 
the  ground  that  the  local  authority  might  be 
entitled  to  retain  them  by  virtue  of  section  7  of  the 
Gm  Works  Clauses  Act,  1847. 

Attomey-Oeneral  v.  London  and  South-Wettem 
Railway  Co.,  21  L.  T.  Bep.  220,  explained.— Taff 
Yau!  Eailwat  v.  Pohtypridd  Uebah  CoTWon., 
Ch.D.  Buckley,  J.;  93  L.  T.  12«. 

6.  Onwtfrus  —  Omnibut  bu»ine$$  —  Paumgere  — 
Incidental  powere — ^Ultri  vires.— Bailway  companies, 
unless  specially  anthorized  to  do  so,  have  no  povrar 
to  carry  on  business  as  omnibus  proprietors  for  the 
porpoie  of  distributing  ^d  <}oELg§af  their  pas- 


sengers.   Such  a  business  is  mot  incidental  to  their 
underti^ing. 

London  County  Council  r,  Attomey-Oeneral,  [1902] 
A.  C.  165,  applied.  —  ArroBNBT-QEirEaAL  «. 
MXBSBT  Kailwat  Co.,  Ch.D.  Warrington,  J.; 
[1906]  1  Oh.  811 ;  76  L.  J.  Ch.  385. 

7.  Private  Act — Stipulationt  for  the  protection  of 
a  landowner — Contract  with  another  pereon  contrary 
to  stipulation — Befuial  of  landowner  to  waive  itipula- 
tion — Contract  ultri  vires — Specific  performance— 
Damage*. — ^A  private  Act  of  Parliament  granting 
certain  powers  to  a  railway  company  contained  a 
section  "  for  the  protection  of  Sir  H.  B.,"  a  local 
landowner,  "his  heirs  and  assigns."  It  was 
provided  inter  alia  in  this  section  that  the  com- 
pany should  maintain  a  station  in  a  certain  place 
"  for  both  passengers  and  goods,  with  all  proper 
and  sufficient  works  and  accommodation  and  access 
to  and  from  the  estate  of  the  owner."  Neither  tiie 
owner  nor  his  successors  in  title  had  waived  these 
provisions,  bat  the  raUway  company,  overlooUog 
them,  entered  into  a  contract  with  C.  to  remove  the 
station  and  bnild  another  nearer  land  belonging 
toC. 

The  company  having  refused  to  fulfil  their 
contract,  C.  brought  an  action  against  them  for 
specific  performance  or  damages.  The  cempany 
in  their  defence  submitted  that  the  contract  was 
uUrei  viree  on  their  part,  and  therefore  absolutely 
void. 

Held  (Bomer,  LJ.,  dissenting),  that  the  section 
was  a  statutory  enactment  and  it  was  not 
competent  to  the  company  to  take  the  land  and 
then  do  that  which  the  statute  prohibited;  and 
the  fact  that  the  prohibition  was  not  in  the  interest 
of  the  general  public,  but  for  the  protection  of  a 
private  owner  made  no  difference;  and  therefore 
the  agreement  with  the  plaintiff  was  xdtrd  virei, 
and  he  was  not  entitled  to  an  order  either  for 
specific  performance  of  the  agreement  or  damages. 

Decision  of  FarweU,  J.  ([1906]  3  Ch.  280). 
reversed.  —  OoBBirr  v.  SouTH-EASTKRir  and 
Chatham  Eailwat,  C.A.;  [1906]  2  Ch.  12;  76 
L.  J.  Ch.  489 ;  94  L.  T.  748. 

8.  Raiee— Inequality  of  charge— BaGwaye  Olatue$ 
Act,  1845  (8  <£  9  Viet.  c.  20), «.  90.— Money  paid  to  agent 
under  nUttake  of  fact— When  recoveratle  bade.— Tba 

Slaintiff  contracted  with  the  Metropolitan  BaQway 
lo.  for  the  carriage  of  coke  breeze  from  a  station 
on  tiie  Metropolitan  Biulway  to  a  station  on  the 
defendants'  rauway,  at  a  certain  specified  through 
rate  per  ton.  The  goods  having  been  delivered, 
the  pUuntiff  paid  for  the  carriage  at  the  agreed  rate 
to  the  defendants  as  the  ooUeoting  af^to  of  the 
Metropolitan  Bailway  Co.  The  plaintiff  subse- 
quentfy  discovered  that  the  Metropolitan  Bailway 
Co.  had  in  their  puUished  book  of  rates  a  through 
rate  between  the  same  stations  charging  a  less  sum 
per  ton  for  coke  brecse  if  used  for  fuel  purposes. 
The  coke  breeze  carried  for  the  plaintiff  was 
intended  to  be  used  for  other  than  fuel  purposes. 
The  plaintiff  sought  to  recover  from  the  defendants 
the  difference  between  the  two  rates,  upon  the 
ground  that  differential  charges  for  the  carriage  of 
the  same  article  according  to  the  purposes  for 
which  it  was  used  was  a  breach  of  the  provisions  of 
section  90  of  the  Bailway  Clauses  Act,  1846,  which 
requires  "  that  all  sooh  tolls  be  at  all  times  charged 
equ^y  to  all  persons  and  after  the  same  rate 
...  in  respect  of  all  .  .  .  goods  .  ,  . 
of  the  same  description  conveyed  .  .  .  over 
the  same  portion  of  the  line  of  raUway  under  the 
same  dronmstancee.  There  was  no  evidence  that 
the  Metropolitan  Bailway  Co.  had  in  fact  ever 
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carried  coke  breexe  for  fuel  piiipotAi  at  the  lower 

rate  for  amy  particular  persona,  bat  the  lower  rate 
had  been  in  eiiBtence  as  a  pubRshed  rate  for 
several  years,  including  tbe  whole  period  covered 
by  the  traniactionfl  with  the  plaintiff.  The  pay- 
ment a  by  the  plaintiff  to  tbe  defendants  had  beea 
made  voluntanly  and  withont  oompmUion.  Before 
any  notioe  to  the  defendants  of  any  claim  by  the 
plaintiff  that  he  had  been  overcharged  they  had 
settled  in  account  with  tbe  Metropolitan  Co.  in 
in  reniect  of  the  payments  so  received  by  thent  on 
the  MetTopohtan  Co.'s  behalf. 

Held,  (1)  that,  atBuming  section  90  to  apply  to 
the  caee  of  carriage  at  a  through  rate  over  more 
than  one  railway,  aa  to  which  the  conrt  expressed 
no  opinion,  it  was  neoesiary,  in  order  to  establish 
an  inequality  of  rates  under  that  section,  to  show 
that  some  persons  had  in  fact  been  charged  at  the 
lower  rate,  and  of  that  the  eiistenca  of  the  lower 
rate  upon  the  rate  book  was  no  evidence. 

(2)  That,  even  if  there  was  a  breach  of  that 
section,  the  money  could  not  be  recovered  back 
from  the  defendants,  who  had  received  it  as 
innocent  ag^ente  and  settled  for  it  with  their  prin> 
oip^  before  any  notice  of  tbe  overcharge ;  and  that 
this  applied  equally  to  that  portion  of  ^e  money 
received  by  them,  which,  ia  the  ordinary  course 
under  their  traffic  arrangement  with  the  Metro- 
politan Co.,  they  would  be  entitled  to  retain 
to  their  own  use  as  representing  their  share 
of  the  through  rate  for  the  portion  of  the  transit 
over  their  rulway,  the  money  having  been  paid  by 
the  plaintiff  as  a  lump  payment  under  a  contract  to 
which  the  defendants  were  not  parties. — Taylor  v. 
Mbtkopoutaw  Bailway  Co.,  K.B.D.;  [1906]  2 
K.  B.  t>&. 

9.  fiad'nff— PooJ'  tqU — Aueiainff  portion  af  Um  in 
parith — Principle  of  auetimtnt — Parochial  method — 
Crnitribulivt  value — Coit  of  contiruction  of  line-~Case 
ttattd  by  qurtrter  »u>ion» — Omittion  in  order  oi  to 
statement  of  enie. — A  line  of  railway  was  to  be  con- 
structed by  a  railway  company  under  the  powers 
of  an  Act  passed  in  1S45,  and  for  the  purpose  of 
that  construction  the  company,  who  were  to  con- 
struct the  line,  were  to  receive  from  another  com- 
pany incorporated  under  the  Act  a  certain  sum, 
which  was  the  estimated  expense  of  tnakiog  the 
line,  and  were  to  pay  4  per  cent,  interest  on  that 
sura  as  a  "  rent "  to  the  company  which  advanced 
the  capital  That  sum  having  all  been  spent,  and 
having  proved  insufficient  to  complete  the  line,  the 
company  spent  a  further  and  larger  sum  in  com- 
pleting the  line,  and  the  line  became  vested  ia  the 
appelfinte.  There  were  three  competing  railway 
ooutpanies  connecting  with  the  line,  but  it  was 
pro7ed  that  none  of  these  companies  would  pay 
any  higher  sum  by  way  of  rent  than  was  repre- 
sented by  the  parochial  method,  nor  would  they 
work  the  on  a  fixed  prop  irtion  of  gross  earnings. 
In  rating  to  ]>oor  rate  a  portion  of  this  line  that 
passed  through  a  certain  pariah. 

Held,  that  the  rateable  value  of  the  portion  of 
the  line  within  the  parish  ought  to  be  ascertained 
upon  the  parochial  principle^ — that  is,  by  taking  the 
profits  resulting  from  the  receipts  and  expenses  in 
that  particular  parish  and  making  the  usual  allow- 
ances and  deductions  therefrom,  and  that  neither 
the  contributive  value  accruing  ttoia  the  occupation 
of  the  line  in  that  parish  in  securing  traffic  and 
eaiTiing  profits  on  other  parts  of  the  system,  nor 
the  original  cost  of  the  coostniction  of  the  line 
ought  to  be  taken  into  consideration. 

Where  a  court  of  quarter  sessions  consent  to  state 
a  case  for  the  opinion  of  tbe  High  Court  the  order 
of  the  quarter  aeaaioas  sent  np  with  the  case  to  the 


High  Oonrt  ought  to  state  the  fact  that  a  caa«  ha* 
been  stated  by   them,    to    give   the   High  Cottxfei 
juritdiction.— LoNDO.'C  ajtd  NoEin-WESTEKN  Ratl- 
WAT  V.  Ampthill  Uhioet,  K.B.D,  ;  94  L.  T,  314. 

10,  Rating— Railway  line»—}ieaingoflitu»fiUMm§ 
through  ttation — Liiex  (o  good*  itntion — Relitf  tint! 
or  waiting  station  where  through  traffic  is  (ieto»a«i— ^ 
SignaU  and  siynal  bixat — Principle  of  rating — Linm  f 
directly  and  indirectly  productive. — A  difference  ar099 
and  an  arbitration  took  place  with  regard  to   the 
rating  of  certain  lines  of  the  Great  Northern  Bail- 
way  Co.,  which  passed  from  end  to  end  throogh 
the  parish  of  Honisey,  as  to  which  of  theae  linM 
ahould  ho  regatded  as  directly  produotiva  and  wbi«h 
as  indirectly  productive  and  rateable  locidly  ia  th« 
parish.    The  difference  arose  as  to  (1)  certain  linM } 
which  ran  to  the  goods  stations  in  the  pariah,  aii4 
which  constituted  the  only  approach  to  the  goodi  ] 
stations,  warehouses,  and  goods    yards,  and  aa  to  | 
which  the  arbitrator  found  as  a  fact  that  they  w«ra  i 
used  entirely  or  primarily  for  tbe  dehvery  of  goods  ( 
inwards  to  Homsey  from  places  outside,  and  lor 
the  taking  of  goods  outwards  from  Horniey— ^that 
ia,  to  carry  traffic  into  and  from  the  goods  atationa ; 
(2)  as  to  cert^n  other  lines  where  through  tr«ffie  ' 
was  detained  on  its  journey  from  places  north  of 
Homsey  to  London  and  places  south  of  Homa^y, 
not  from  local  circumstances  arising  in  Homaey, 
but  by  reas 3a  of  the  proximity  of  the  station  to  | 
London  and  of  the  large  passenger  traffic  there,  is 
cotisefiuenoe  of  which  the  traias  were  kept  on  those 
lines  at  a  standstill,  not  for  purposes  of  sorting, 
marshalling,  &c.,  but  merely  in  waiting  until  th«  i 
lines  south  should  be  cleared  and  opened  to  leoeivsj 
them,  and  on  some  of  these  lines   some   shunting  | 
was  done  ;  and  (3]  as  to  certain  signals  and  ngnu  ' 
boxes,   which  the  arbitrator  held  to  he  indirectly 
productive,    in    acccordance    with    the    ruling    in 
Midland  Hailioav  Co.  V.  Poatefract  Union,  84  L.  T. 
Bep.  53G,  [1901]  2  K.  B.   189,  and  as  to  tbeie  no 
further  judgment  was  given. 

Upon  a  special  case  stated  by  the  arbitrator, 
Held,  by  Chaunell,  J.,  (1)  that,  as  to  the  ' 
into  the  goods  stations,  the  finding  of 
arbitrator  ought  to  be  affirmed  npon  iM*  part  of 
the  case;  and  (2)  that,  as  to  the  "relief"  or 
waiting  lines,  tbe  arbitrator  was  right  in  treating 
as  indirectly  productive  that  portion  of  those  lines 
which  would  be  required  if  only  ahonting  and 
sorting  and  no  waiting  were  done  npon  tbem. — 
Great  Noetukeh  RAtiWAT  awo  Bosiojrrox 
Ukiojt,  Ee,  K.B.D. ;  93  L.  T.  479. 

11.  RfittngShort  ditlance—MerthandiM  "aoa-J 
veytd"  hy  the  company  partly  on  iti  omn  rw'fway  tutdi 
partltf  on  another  railway. — By  clause  II  of  th« 
scheilule  to  the  Loudon  and  North -Waatem 
Railway  Co.  CEates  and  Charges)  Order  Confirma- 
tion Act,  1891  (54  &  53  Vict,  c,  ocxxi.),  whera^ 
merchandize  if  conveyed  for  an  entire  distanoa 
which  does  not  exceed  a  certain  specified  distance 
(varying  according  as  station  terminals  are  charge- 
aide  at  one  end  or  at  both  ends  of  the  transit,  or  at 
neither),  the  oompany  may  make  the  charges  for 
conveyance  authorized  by  the  schedule  aa  for  the 
specified  diatance:  "Provided  that  whera 
merchandiiee  ia  conveyed  by  the  oompany  partly 
OD  the  railway  aed  partly  on  the  railway  of  any 
other  oompany,  the  railway  and  the  railway  w 
such  other  company  aball  for  the  _  purpoae  ol 
reckoning  such  short  distance  be  <K>a8i<ler«a  aa  Qtut 
railway.  | 

Held,  that  the  expression  "oonveyod"  in  tht, 
proviso  refers,  not  to  the  contract  of  carriage,  fettt  t»4 
the  physical  haulage,  and  that  if  daring  the  portloa.! 
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of  th«  traoait  which  takes  place  on  the  railway  of 
the  other  company  the  goods  are  hauled  hy  the 
smgines  of  that  c^er  company,  the  proviso  does 
not  applyi  notwithstanding  that  the  goods  were 
deliTored  to  the  London  and  North-Westarn 
Bailiray  Co.  to  he  carried  to  their  destination  at  a 
through  rate. — Lakoashihs  and  Chkshibi  Goal 
AssooiATioir  V.  LoNDOK  AND  Nobth-Wkstbrit 
Bailwat  Oo.  akd  Lakoashihb  akd  Yobkbhikb 
Bailwat  Co.,  K.B.D.  ;  [1906]  1  K.  B.  677 ;  76 
L.  J.  K.  B.  454. 

12.  8mok« — Company'*  default— Railway  Clautet 
OontolidaHon  Ad,  1846  (8  <£  9  Viet,  c  20),  s.  114— 
Begulation  of  Bailways  Ad,  1868  (31  <t  32  Vid.  e. 
119),  «.  19.— Section  114  of  the  Bailway  Glauses 
Consolidation  Act,  1846,  provides:  "Brery  loco- 
motive steam  engine  to  oe  used  on  the  railiray 
shall,  if  it  use  coal  or  other  similar  fuel  eoiitdng 
smoke,  be  constructed  on  the  principle  of  coosuming 
and  so  as  to  consume  its  own  smoke ;  and  if  any 
engine  be  not  so  constructed  the  company  or  party 
using  such  engine  shall  forfeit  five  pounds  for 
.  every  dajr  dnriog  which  such  engine  shall  bs  used 
on  the  railway." 

Section  19  of  the  Begulation  of  Bmlways  Act, 
1868,  provides:  "Where  proceedings  are  taken 
against  a  company  using  a  locomotive  steam  engine 
on  a  railway  on  aooount  of  the  same  not  consuming 
its  own  smoke,  then,  if  it  appears  to  the  justices 
before  whom  the  complaint  is  heard  that  the  engine 
is  oonstmoted  on  the  principle  of  consuming  its 
own  smoke,  but  that  it  failed  to  consume  its  own 
smoke,  as  far  as  practicable,  at  the  time  charged  in 
the  oomplaint  tluough  the  default  of  the  company 
or  of  any  servant  in  the  employment  of  the  com- 
pany, such  company  shall  be  deemed  guilty  of  an 
o£Fenoe  under  tbe  Bailway  Clauses  Consolidation 
Act.  1846,  s.  114." 

Held,  that  it  was  not  a  default  on  behalf  of  the 
company  merely  because  the  company  did  not 
supply  the  coal  which  was  the  IxMt  that  could  be 
obtained  regarded  from  the  point  of  view  of  its 
smokeleesness-T-LoNDOiT  ConNTT  OooKon.  v.  Obxat 
Eastkkn  BAn.WAT,  K.B.D.,  537;  [1906]  2  E.  B 
312  ;  75  L.  J.  K  B.  490 ;  94  L.  T.  686. 

See  also  Metropolis,  1. 

BATING:— 

1.  Ooxtnty  rv^— Appeal  to  "  vead  quarter  $euiotu 
after  $uch  cauie  of  appeal  shall  nave  ariten" — 
Alteration  of  haii* — Betrotpedive  alteration — County 
Bate  Ad,  1862  (16  dt  16  Vid.  e.  81),  m.  17,  22.— The 
parish  of  M.,  in  the  West  Biding  of  the  county  of 
T.,  comprised  certain  property  of  the  Q.  N.  Bafl- 
way  Co.  In  July,  1904,  the  county  cooncil  revised 
the  oonnty  rate  basis,  and  by  such  basis  so  revised 
the  total  assessable  value  for  the  county  rate  for  the 
parish  of  M.  was  fixed  at  £13,419,  and  the  property 
of  the  railway  company  was  fixed,  both  in  tiie  oa« 
and  valuation  list,  at  £3,100.  In  October,  1904, 
the  county  oouncil  made  a  half-yearly  poor  rate, 
and  in  January,  1905,  the  railway  company  success- 
fully appealed  to  quarter  sessions  on  the  ground 
that  their  assessment  to  the  poor  rate  in  respect  of 
their  property  in  the  parish  of  M.  was  at  too  Idgh 
a  figure.  Thereupon  the  M.  parish  council  appealed 
to  quarter  sessions  against  the  county  rate  basis, 
and  also  against  the  oonnty  rate  made  upon  that 
basis.  The  appeal  was  not  to  the  next  quwter 
sessions  after  the  rate  had  been  made,  nor  to  tiie 
next  quarter  sessions  after  the  result  of  the  G.  N. 
Bailway  Oo.'s  appeal,  but  was  to  the  next  quarter 
sessions— namely,  those  held  in  Jaae,  1905— after 
the  result  of  the  appeal  became  knof^  to  the  paridi 
ConndL    The  qnartw  session!  alloy^  ^  appeal 


against  the  basis,  and  ordered  the  reduction  to  take 
effect  for  the  whole  period  covered  by  the  rata  of 
October,  1904. 

Held,  that,  so  far  as  the  appeal  was  against  the 
county  rate,  the  parish  council  were  out  of  time  as 
they  had  not  appealed  to  the  "  next  quarter  sessions 
after  such  cause  of  appeal  shall  have  arisen  "  within 
section  22  of  the  Gonnty  Bates  Act,  1862. 

Held,  also,  that  under  that  statute  the  quarter 
sessions  had  no  power  to  order  a  retrospective 
alteration  of  the  county  rate  basis. — ^Wbst  Bidhto 
CoimTT  CoTJNOiL  V.  HiDDi,BTOir,  K.B.D. ;  [1906]  2 
E.  B.  167 ;  76  L.  J.  E.  B.  48S ;  91  L.  T.  785. 

2.  Exemr^ion— Statutory  exemption  "  from  the 
payment  of  all  and  all  manner  of  ratee  and  aue**- 
menti" — Liability  for  rate  imposed  by  tubiequent 
statute, — In  a  case  in  which  the  Grown  had  assumed 
a  statutory  liability  for  the  payment  of  a  commuta- 
tion in  lien  of  rates  upon  property  in  the  City  of 
London  in  the  hands  of  the  Grown,  and  the  statute 

Scovided  that  such  property  "  shall  be  and  shall'  be 
eemed  and  oonsidered  to  be  to  all  intents  and 
purposes  free  and  exempt  from  the  payment  of  all 
ana  all  manner  of  rates  and  assessments,  although 
the  same  .  .  .  may  become  private  property  by 
the  sale  or  assignment  thereof  to  individuals,  any 
law,  usage,  or  custom  to  the  contrary  notwith- 
standing?' 

Held  (affirming  the  judgment  of  the  court  below), 
that  the  property,  after  it  had  passed  into  private 
hands,  was  exempt  from  a  "consolidated  rate" 
imposed  by  a  subsequent  statute. 

Sion  CuUege  v.  Corporation  of  London,  [1901]'  1 
K.  B.  617,  distingnished. — ^LoNBOiT  CORFOBATIOM  v. 
KiTHXBLAims  Stbakboat  Co.,  H.L. ;  93  L.  T. 
666. 

3.  Ooeupation— Docks — Harbour — Statutory  power 
to  levy  Jutrbour  dues — Due*  eonneded  with  oeeupation 
of  land— Swansea  Harbour  Ad,  1864  (17  <fc  18  Vid. 
e,  eaaoBvt.),  ss,  126, 126,  127.— The  Swansea  Harbour 
Tmstees  were  appointed  and  incorporated  by  a 
private  Act  of  Parliament  as  conservators  of  the 
narbour  and  river  at  Swansea  within  certain  defined 
limits. 

Besides  piers  and  other  works  which  the  trustees 
had  constructed  on  lands  purchased  by  them  within 
the  limits  of  the  harbour,  they  had  also  constmcted 
under  their  statutory  powers  a  floating  dock  and 
basin  which  oooupied  part  of  what  had  been  the  bed 
of  the  river. 

The  soil  of  the  harbour  and  river  underneath 
this  floating  dock  and  basin  was  not  purchased  by 
the  tmstees,  but  remained,  as  it  had  always  been, 
the  property  of  the  lord  of  the  manor. 

By  various  private  Acts  the  trustees  were 
authorized  to  take  certain  dues  in  respect  of  ships 
using  the  hmrbour. 

Held,  by  the  Divisional  Court,  (1)  that  the 
trustees  were  in  rateable  occupation  of  the  floating 
dock  and  basin,  and  (2)  that  the  harbour  dues  were 
to  be  taken  into  consideration  in  estimating  the 
rateable  value  of  the  lands  within  tiie  harbour 
limits  in  occupation  of  the  trustees. 

Upon  an  appeal  by  the  tmstees  against  the  latter 
part  of  the  judgment  of  the  Divisional  Court, 

Held,  reversing  the  decision  of  the  Divisional 
Court,  that  the  harbour  dues  were  not  so  con- 
nected with  the  occupation  of  land  by  the  trustees 
that  they  should  be  taken  into  oonnderation  in 
estimating  the  rateable  value  of  the  lands. 

Beg.  T.  Hull  Dock  Co.,  7  a  B  2,  establiihes  no 
general  principle  of  law,  but  depends  entirely  on 
an  inference  of  fact  drawn  by  the  court. — SwAiraXA 
Habboub  V,  Swansea  XTkion,  O.A.  ;  94  L.  T.  627. 
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4,  Poor  law — Bailway — Bateallt  value — Interest  on 
co»t  of  conifrurfi'on  —  Comprti'iiwe  valtrn.  —  The 
ftppeUsntB  (the  Great  Central  Railway  Co.)  oon- 
structed  a  rail  way  about  eight  imles  in  length 
connecting  their  line  with  the  Great  "WeBtem 
Bailway  Co.  in  purmanoe  of  an  arrangement 
entered  into  with  that  company.  The  cost  of  con- 
Btructiog  the  line  was  £280,000,  and  that  sum  was 
advanced  to  the  appellanta  by  the  Groat  Western 
Railway  Co.  at  3  per  cent,  interest  per  annum. 
There  were  no  stations  or  Hidings  on  tlie  line,  nor 
does  the  line  it»el(  originate  any  traffic.  The  whole 
traffic  on  the  line  oonsiats  of  through  traffic  passing 
from  the  appellants'  line  to  that  of  the  Great 
"Western  Bailway  Co.,  and  it  was  admitted  that 
persons  other  than  the  two  above-mentioned 
railway  companiea  could  not  be  found  to  acquire 
the  line. 

Held,  that,  ia  aBoertalniDg  the  rateable  valne, 
interest  on  the  cost  of  construction  was  not  an 
element  whioh  could  be  taken  into  account. — 
Great  Ckntkal  Railway  v.  BANBrBY  Umiok, 
K.B.n.,  470  ;  [1906]  1  K.  B.  697  ;  75  L.  J.  K.  B. 
165;  94L.  T.  310. 

6.  Poor  rote — liuildi'ngi  with  maxkineri/  not  part  0/ 
the  frethold^Tenant't  machinery. — ^Buildings  occu- 
pied as  engineering  works  contained  machines  which 
formed  no  port  of  the  freehold,  but  were  placed 
there  for  the  purpose  of  making,  and  did  in  fact 
make,  the  buildings  fit  for  the  purpose  for  which 
they  were  used.  The  machines  were  not  affixed  to 
the  freehold,  and  were  admitted  to  be  "  tenant's 
machinery," 

On  an  appeal  to  quarter  sessions  by  the  tenant 
ag^nst  a  poor  rate  the  court  held  that  the  correct 
baaia  of  assessment  was  to  ascertain  what  was  the 
rent  which  a  hy^Kithetical  tenant  would  g^ve  for  the 
works  as  a  combination  of  land,  buildings,  and 
machinery,  on  a  demise,  which  included  the 
machinery,  80  that  he  would  get,  as  part  of  the 
consideration  for  the  rent  the  right  to  use  the 
machines  upon  the  premises  during  his  tenancy, 
and  that  on  that  footing  the  machines  would  be 
properly  taken  into  account  as  enbanoing  the  rental 
andTthe  rateable  value  of  the  buildings. 

Held  (affirming  the  judgment  of  the  coart  below), 
that  this  was  the  correct  basis  of  aseessmeot, — 
KiRBY  V.  HtTNSLET  Uniom,  //.£.;  [1908]  A.  C. 
43;  76  L,  J.  K,  B.  129 ;  94  L.  T.  ,16. 

6.  Foot  rate — Demand  0/  whole  raie — Oeeupier 
going  out  of  poiugiion  during  curreney  of  rate — 
Apportionment  of  rate — Neceiiity  of  fresh  demand  for 
aj>portioned  part  —  Juritdiciion  to  iteue  diitrfes 
warrant  without  freth  demnnd, — Where  the  whole 
poor  rate  at  which  the  rated  occupier  of  premises  ia 
BBSMied  has  been  duly  demanded  from  him  and  not 
paid,  and  he  subsequently  goes  out  of  possession  of 
the  premises  during  the  period  for  which  the  rate 
is  made,  and  thereby  becomes  entitled  to  an  appor- 
tionment of  the  rate,  a  fresh  demand  for  his  pro- 
portion of  the  rate  is  not  necessary,  but,  upon  a 
summons  for  payment  of  the  rate,  the  justices  have 
jurisdiction  to  apportion  the  rate  and  ascertain  the 
amount  for  wbidi  the  occupier  is  liable,  and  to  issue 
a  distress  warrant  for  that  amount,  Dotwitbstand- 
iDg  that  there  has  been  no  fresh  demand  for  the 
precise  amount  of  the  rate  so  found  to  be  due. — 
UUksSI.  V,  IicHBK  OvBRBEKKa,  K.B.D.,  4fi6 ; 
[1906]  1  K.  B.  221 ;  75  L.  J.  K.  B.  232 ;  94  L.  T. 
320, 

7.  Fom  rati — EnMimption — Society  initituted  for  the 
purpose*  of  fine  arts  extituively — Sdtntific  Socittitt 
Aa,  1843  (6*7  Vict.  c.  36),  ».  1.— The  appeUanta 
were  an  institution  established  for  the  purposes  of 


the  flDC  arts  and  of  encouraging,  advancing,  knd 
disseminatiag  the  same  exclusively.  The  expeiiSM 
of  maintenance  were  defrayed  by  fea«  paid  by  tbe 
students  and  grants  from  the  Middlesex  Cotuity 
Council  and  the  Board  of  Education,  and  a  certifi- 
cate had  been  given  by  the  Registrar  of  Friendly 
Societies  that  the  institution  wot  entitled  to  tha 
benefit  of  6  &  7  Vict.  c.  36. 

Held,  that  the  institution  was  exempt  from  poor 
rates  under  section  1  of  the  Soientifio  Societiee  AOk, 
1843. — HoaKSEY  School  of  Aet  v.  Bohostox 
UNiorr,  K.B.D. ;  S4  h.  T.  203. 

8.  Pooir  rale — Ralealle  value — Deduction — Expense 
nectsaary  to  m/iintain  premises  in  a  ttate  to  eommand 
rent— Parochial  Asteaiment  AH,  1836  (6*7  Will.  4, 
c,  96),  s.  1. — An  expense  to  be  allowed  ai  a  dedao- 
tion  under  the  Parochial  Assessment  Act,  1836,  in 
arriving  at  the  rateable  value  of  a  hereditam.ent 
must  be  one  which  is  neoeisary  to  maintain  tliat 
particular  hereditament  in  a  state  to  command  the 
rent  at  which  it  might  reasonably  be  expected  to 
let  from  year  to  year  to  a  hypithetioal  tenant. — 
Nbwtort  TJoton  v.  Stead,  K.B.D. ;  [1906]  2  K.  B. 
147;  75  L.  J.  KB.  086. 

9.  Poor  rate — Water  main  —  Oecupo/ibn, — Hie 
appellants,  who  were  the  owners  of  a  reservoir  and 
of  an  aqueduct,  were  empowered  by  statutory 
powers  to  supply  water  to  any  sanitary  authonty 
within  twenty  miles  of  the  aqueduct,  and  to  execute  , 
works  necessary  for  such  supply.                                         ^^ 

By  agreement  with  the  W-  Urban  District  Council,        H 
the  council  took    the    steps  necessary  under   the         ~ 
Public  Health  Act,  1875.  to  enable  the  work  to  be 
doae,  and  the  appellants  laid  a  main  from  theii      ^m 
aqueduct  to   supply  the  council  with  water,  and      ^^ 
under  the  agreement  the  main  was  to  re:nain  the       ^\ 
property  of  the  appeUanta,  and  they  retained   the 
entire  management  and  control  of  the  same,  sod 
the  water  was  measured  by   a  meter  where  tha 
water  entered  the  pipes  of  the  council. 

Held,  that  the  appellants  were  liable  to  be  mte4 
as  the  occupiers  of  the  main, — Liverpool  Corpoe- 
ATiow  V,  BiKKEKHBAD  UirioiT,  K.B.D. ;  S4  L.T.  509. 

10.  Rector'*  rates— Metropolis— "  Hoiue"—n  Car. 
2,  e.  37—61  Oeo.  3,  e.   150.— By  the  31  Geo.  3.  0. 

150.  the  houses  of  the  parish  of  St.  Paul's,  Covoat-       J 
garden,  w^re  charged  with  a  certain  rate.  ^^ 

Held,  that  a  house  which  by  internal  altetatioiu  ^m 
had  beisn  made  into  a  warehouse,  and  was  stall 
capable  of  reoon version  into  an  ordinary  dwelling- 
house,  though  not  actually  used  as  such  at  the 
present  time,  was  liable  to  be  charged  under  the 
above  Act. 

Dedsi^n  of  the  Court  of  Appeal  (53  W.  B.  4W, 
[1903]  1  K.  B.  669).  revereed. 

Dicta'm  Surman  v.  Barley,  14  M.  &  W.  181.  not 
approved.— Lewin  v.  End,  B.L..  606 ;  [1906]  A.  C.      ^ 
299 ;  75  L,  J.  K  B.  473 ;  94  L.  T.  649.  ■ 

1 1 .  Sewerage  board —  Value  of  sewage  farm  lU  mmnt      ^' 
of  diichargiiig  statutory  duli<i, — A  sewerage  board 
let  a  sewage  farm  to  a  tenant  at  a  fair  rent  in- 
cluding an  additional  sum  for  the  manorial  vmlue  of 
the  sewage. 

Held,  that  the  sum  paid  by  the  tenant  wb<  the 
true  basis  of  assessment,  and  the  rating  authority 
was  not  entitled  to  take  into  aacount  in  tbeu 
assessment  the  annual  value  of  the  advantages  and 
facilities  accruing  to  the  sewerage  board  by  tte 
user  of  the  farm  for  tha  performance  of  their 
statutory  dntiei.  —  Davtes  v.  SEISDOJT  Umot, 
K.B.D.,  i55;  [1906]  1  E.  B.  214;  75  L.  J.  K.  B. 
237  ;  94  L.  T.  282. 


J  2.  JSpedal  esmpMw— Wttwifiba  rofe— LteMU^ 
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to  pay, — ^In  1894  an  urban  diatriot  with  oertain 
portions  of  a  rural  district  was  created  hj  charter  a 
mnnioipal  borough.  'Bj  a  scheme  made  in  the 
same  year  under  the  Municipal  Corporations  Act, 
1982,  it  was  provided  that  the  portions  of  harbour 
property  which  were  sitnated  in  the  rural  district 
"  shi^  not  in  the  future  pay  to  the  borough,  or  be 
assessable  for  any  rates  or  charges  (not  being  the 
water  rate  hereinafter  mentioned)  at  a  higher  rate 
of  assessment  in  the  pound  than  at  present — ^that 
is  to  say,  3d.  in  the  pound  per  annum  (exdnriTe  of 
the  rate  for  the  rehef  of  the  poor  and  the  other 
charges  at  present  collected  with  the  poor  rate 
withm  the  urban  district) — so  long  as  the  said 
harbour  shall  out  of  its  own  revenues  pay,  as  at 
present,  for  its  own  lighting,  cleansing,  and  re- 
pairing of  public  roads,  ways,  and  places  in  the  said 
harbour."  Before  the  grant  of  the  charter  the 
harbour  property  in  the  rural  district  contributed 
through  we  poor  rate  to  the  expenses  of  the  school 
atten&noe  committee,  and  since  the  charter  they 
continued  to  be  aiseesedto  ntesfor  the  relief  of 
the  poor,  but  the  amount  claimed  for  the  poor 
rate  did  not  indnde  anything  for  enenses  in- 
curred in  respect  of  elementary  education  in  the 
borough. 

Held,  that  these  portions  of  the  harbour  property 
were  not  exempt  from  paying  a  rate  for  the 
expenses  of  the  iBducation  Act,  1902,  levied  by  the 
corporation  of  Whitehaven  as  local  education 
authority,  although  auch  rate  was  5d.  in  the 
pound.— Whttkhayen  HAHBOtm  CoHioBSioirBBS 
V.  Whitkhavkn  Union,  K.B.D.  ;  94  L.  T.  604. 

See  also  Bailway,  8-11 ;  Tramway,  4. 

BECEIVBR  :— 

Prwiite—ElquitaMe  txeeuiion — Judgmeut  debtor  a 
fortigntr  retident  abroad— Debts  due  to  judgment 
debtor  within  j'uritdiction — Special  eireuvuUtncet — 
Jtuiee  of  Supreme  Court,  ord,  45,  r.  1 ;  Appendix  B,, 
Form  26— Judicature  Act,  1873  (36  &  37  Vict.  e.  66), 
«.  26,  iub-$ection  8. — The  plaintiff  recovered  judg- 
ment for  a  sum  of  money  against  the  defendants,  who 
were  a  foreign  company  incorporated  and  resident 
abroad.  The  plaintiff  applied  for  a  receiving  order 
of  the  debts  due  and  accruing  due  to  the  defendants 
by  oostomers  in  England,  whose  names  were  set  out 
in  an  affidavit  madeby  the  plaintiff.  In  that  affidavit 
the  plaintiff  stated  that  the  defendants  had  no  place 
of  business  in  this  country,  and  no  assets  or 
property  here  which  could  be  taken  by  any 
ordinary  prooeis  of  execution ;  that  the  only  assets 
here  were  the  debts  due  or  becoming  due  to  them 
from  their  customers  in  this  country ;  and  that  he 
was  informed  by  some  of  the  customers  that  the 
defendants  had,  since  the  judgment,  taken  st^  to 
obtain  payment  of  their  debts,  and  that  he  behoved 
that  the  defendants  intonded  to  oollest  all  the 
moneys  due  to  them  in  England  and  thus  to  defeat 
the  judraaent.  The  plaintiff  stated  that  he  conld 
not  ai^y  for  a  garnishee  order  to  attadi  the  debts 
due  to  the  defendants,  because  he  did  not  know 
which  customers  owed  money  nor  the  amount  of 
their  debts,  if  any. 

Held,  that  there  were  special  droumstaiioes  in 
the  case  whidi  enabled  the  court  to  appoint  a 
receiver.  —  QoLSSOHiaDT  v.  OBKBBHBnnsoHX 
MXTALLVZREB,  O.A.,  266;  [1906]  1  K.  B.  373; 
76  L.  J.  K.  B.  300 ;  94  L.  T.  303. 

See  also  Company,  9,  20 ;  Injunotion,  1  ; 
Partnership,  3. 

EBSTBAINT  OP  TRADE  :— 

Infancy — Ag^eeemmi  not  to  onffy  on  (lUJnsM  of 
employer — Beetriction  a*  to  Ume-~i^^f(^ee— Overlapping 
einlet  —  Severance  of  agreement J^Jffecuonablmeei — 


Injuneiion. — ^An  agpreement  by  an  infant  to  enter 
the  employment  of  a  firm  as  derk,  renewed  after 
his  coming  of  age  at  increased  wages  as  traveller, 
he  being  employed  in  the  B.  District,  is  not  void  as 
regards  the  restriction  as  to  time  1^  containing  a 
stipulation  that  he  will  not  daring  a  period  of  four- 
teoi  years  alter  the  termination  of  his  employment 
with  thefirm"at  any  place  within  a  radius  of  thirty 
miles  from  either  the  town-hall  at  B.  or  the  bar-gate 
at  S.  "—points  about  thirty  miles  distant  from  each 
other  so  that  the  drdes  overlapped — carry  on  any 
business  of  a  like  character  to  that  carried  on  by  the 
firm.  Such  an  agreement  is  severable  as  regards 
the  specified  trades  the  carying  on  of  which  by  the 
defendant  is  restrained,  and  the  limit  of  fourteen 
years  is  not  excessive,  but  the  agreement  is  not 
severable  as  reguds  the  area  songht  to  be  covered, 
which,  being  one  and  indivisible,  will  be  held  to  be 
wider  than  necessary  for  the  ^sintiff's  protection. — 
HoopZR  V.  Willis,  Ch.D.  Kekeioieh,  J,;  93  1).  T. 
236. 
See  also  Covenant,  1. 

BIVSB:— 

1.  Divertion  of  water — Dlminithing  the  flow  of 
water  —  Unreaeonable  rue  of  water  —  PdUuHon  of 
itream — Bights  of  riparian  owners. — ^The  owner  and 
occupiers  of  hmds  abutting  on  a  natural  stream 
complained  that  the  occupiers  of  dye  works 
immediatdy  above  their  Imios  were  diverting  the 
water  so  as  substantially  to  '^'™'""^'  the  flow  of 
water,  and  were  also  polluting  the  stream,  and 
brought  an  action  to  restrain  them. 

The  defendants  daimed  a  right  to  use  the  water 
of  the  stream  for  the  purposes  of  their  works,  and 
denied  that  they  were  substantially  diminishing 
the  flow  of  water  or  polluting  the  stream  except 
occasionally  and  acddentiy. 

Hdd,  on  the  evidence,  that  the  defendants  were 
dealing  unreasonably  with  the  water  of  the  stream, 
so  as  visibly  and  materially  to  diminish  the  quan- 
tity of  watw  coming  down  and  also  polluting  the 
water;  and  that  the  plaintiffs  were  therefore 
entitied  to  succeed,  even  without  proof  of  actual 
damage,  on  the  general  prindples  of  law  as  to  the 
rights  of  riparian  owners  laid  down  in  Sampson  v. 
Hoddinott,  1  0.  B.  N.  S.  690,  3  0.  B.  N.  S.  696,  and 
Wood  r.  Waud,  3  Ex.  748.— Shabp  v.  Wilson, 
BOTHSRAT,  &  Co.,  Ch.D.  Joyce,  J,;  93  L.  T.  166. 

2.  Biparian  proprietor  —  MUl-dam  —  Sight  to 
abstract  water. — A  Crown  Charter  granting  a  mill 
with  sudt  dams,  rights,  and  other  privilege  as 
appertained  to  it  hdd  not  to  support  a  dum  to 
abstract  all  the  water  in  the  river  for  the  use  of  the 
mill  to  the  injury  of  other  riparian  proprietors,  but 
only  to  justify  the  abstraction  of  an  amount^  of 
water  to  whidi  the  claimants  could  show  a  prescrip- 
tive right 

Betdey  v.  Shaw,  6  East  208, 8  B.  R.  466,  approved. 

Judgment  of  the  oowrt  bdow  reversed. 

SenMe,  that  the  right  claimed  by  the  respondents 
to  the  exdusive  use  of  all  the  water  of  a  river 
cannot  exist  in  law. 

Hdd,  further,  that  the  rights  of  the  parties  were 
not  affected  by  the  fact  that  the  dam  of  the  respon- 
dents' mill  was  in  fact  formed  by  a  nataral 
obstruction  in  the  river  which  had  been  artificially 
heightened.— Wrnn  ft  Sons  v.  Wmn,  EX.; 
[1906]  A.  C.  72;  76  L.  J.  P.  0.  14  ;  94  L.  T.  66. 

3.  Biparian  proprietors— Bight  to  water — ^'^f^- 
TMle  pvapost»—Perc(^aiion — Pteieriptton  Ad— Bight 
of  way. — A  riparian  proprietor  abstracted  water 
from  a  stream  oy  pipes  and  syphons  to  snmtly  his 
fish  ponds,  and  thereby  interfend  with  the  now  of 
watw  to  the  lower  riparian  proprietor's  milL 
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The  higher  riparian  proprietor  mode  a  clnitn  that, 
prior  to  his  use  of  the  pipes  and  ayphoni  to  convey 
water  from  the  stream  to  hii  fish  pondi,  he  had 
obtained  the  same  amonnt  of  water  by  peroolatioo 
through  the  banks  of  the  stream,  and  therefore 
he  had  a  right  to  such  water  under  the  Prescription 
Act. 

The  lower  riparian  proprietor  claimed  a  right  of 
way  by  prOBcription  to  repair  the  bank  pi  the 
stream  where  it  ran  through  the  higher  riparian 
proprietor's  property.  The  gate  by  which  he 
entered  the  higher  riparian  proprietor's  property 
had  always  been  kept  locked  and  the  key  kept  by 
the  higher  riparian  proprietor  or  his  servants ;  but 
this  key  had  always  been  asked  for  as  a  matter  of 
right  when  it  was  required,  and  had  never  been 
refused. 

Held,  the  lower  riparian  proprietor  had  such  a 
right  as  mentioned  in  IhrtUm  v.  Weate,  b  El.  &  Bl. 
SSC,  to  keep  the  bank  in  repair  on  the  higher 
riparian  proprietor's  property,  and  for  that  purpose 
to  have  access  to  his  premises.  Snob  a  right  waa 
from  time  immemorial,  and  the  fact  of  the  gate 
bdng  kept  locked  did  not  aSec^t  such  right. 

Held,  also,  the  higher  riparian  proprietor  could 
not  justify  abstracting  water  by  pipes  and  ayphons 
on  the  ground  that  if  the  bank  had  not  been  made 
watertight  he  would  have  been  entitled  to  the  same 
amount  of  water  by  percolation.  Such  a  claim  was 
not  sustainable  under  the  Freaaription  Act  as  a 
watercourse  or  otherwise. 

Held,  an  injunotion  must  be  granted  to  restrain 
the  abstraction  of  water  from  the  stream  by  stick 
pipes  and  syphons,  and  that  they  must  be  taken  up 
and  removed;  bat  tbe  order  must  state  that  a 
riparian  proprietor  waa  not  entitled  to  restrain 
absolutely  another  riparian  proprietor  from  taking 
any  water  from  the  Btream  for  legitimate  purpose*. 
— EOBBRTS  IP,  FE1X0WS8,  Ch.D.  Joyce,  J.;  W  L.  T. 
279. 

SALE  OF  GOODS:— 

Feeding  itiiff^ Sale — Caiutnij  or  permitting  invoice 
to  he  givtn  fahe  in  material  partiealar — Uuilty  know- 
ledge— Fertiliztri  and  Feeding  Stuff  Ad,  1893  (56  & 
67  rid.  c.  58},  t.  3,  tub-teclion  1  (b).— It  is  not 
necessary  that  there  should  be  guilty  knowledge  in 
order  to  constitute  an  offence  under  section  3,  sub- 
section 1  {b},  of  the  Fetilizers  and  Feeding  Stuffs 
Act.  1893. 

Korteti  V.  IFeit  Sntttx  Cotititg  Gouneil,  72  L.  J. 
K.  B.  615,  51  W.  E.  Dig.  173,  followed.— Laihd  v. 
DOBKLL,  K.B.IK,  506 ;  [1906]  1  K.  B.  131  ;  75 
L.  J.  K.  B.  163 ;  93  L.  T.  842, 

SATISFACTION  :- 

Covenant— Will—OI/l  of  rtiidtte— Covenant  to 
settle  after-acquired  property. — A  testator,  on  the 
marriage  of  his  daugnter  M,,  settled  £4,000  upon 
her,  and  covenanted  on  the  death  of  the  survivoT 
of  himself  and  his  wife  to  pa;  to  the  trustee*  of 
tbe  settlement  such  a  sum  as,  with  the  turn  then 
settled,  would  make  up  £10,000.  M.  covenanted 
to  aettle  after-arquired  property.  The  teatator 
made  a  will  in  1905  in  which  he  directed  his 
danghter  M.  to  bring  int«  hotchpot  a  rum  of 
£3,000  he  had  advanced  to  her,  and  left  his  re&idne, 
amounting  to  £80,000,  to  be  divided  between  his 
son  C,  his  daughter  M.,  and  another  daughter, 

£a,539  Hs.  5d.  was  required  to  make  M.'a 
fortune  up  to  £10,000.  The  question  was  whether 
the  gift  of  residue  satisfied  the  covenant.  Under 
the  settlement  tlte  ultimate  trust,  failing  issue  of 
the  marriage,  was  for  the  testator.  The  ultimate 
trust  of  the  property  settled  under  the  covenant  to 
settle  after^acquired  property  wa«,  failing  issne  of 


the  marriage,  the  next-of-kin  of  M.  as  if  she  had 

died  unmarried. 

Held,  that,  so  far  ai  M.'s  life  estate  wat  con- 
cerned, the  bequest  of  residue  was  a  aatisfaclion  of 
the  covenant.  But  as  the  other  ceitnin  que  trtmt 
were  not  mentioned  in  tbe  wUl  and  took  no  interest 
under  it,  there  was  no  satis  fact  ion  in  their  case. — 
Bluniikli,  Re,  BunrcELL  v.  Blittiikll,  Ch.D. 
Smin/en  Eady,  J.;  [1906]  2  Ch.  222  ;  7J  L.  J,  Ch. 
561  ;  94  L.  T.  818. 

See  ahio  Will,   16. 

SCHOOL  :— 

Byt'tates  as  to  aUendance — Exemption — Effeet  <>f 
eertificate  of  alteridance — Employment  of  child  in 
fad,ory — Factory  and  Workthop  Ai^t,  1901  (I  EH.  7. 
c.  22),  »».  68,  71.  —  Where  bye-laws  made  by  • 
school  authority  apply  to  children  between  thirtoea 
and  fourteen,  and  make  no  provision  for  total 
exemption  upon  a  child  obtaining  a  certificate  of 
previous  attendance,  a  child  of  thirteen  who  h»* 
obtained  such  a  certificate  csnnot  be  employed  fall 
rime  in  a  factory  or  workshop. 

A  child  of  the  age  of  twelve  who  has  obtained  • 
certificate  of  previous  attendance  may,  by  virtoeof 
section  68,  lawfully  be  employed  as  a  half-tuner  in 
a  factory  or  workshop,  although  tbe  bye-lawa  stake 
no  provision  for  the  partial  exemption  of  children 
from  the  obligation  to  attend  school. — Sl'lSVK.vso.'! 
«.  GoLDSTRAw,  K.B.D.;  [1906]  2  E.  B.  298;  75 
L.  J.  K.  B.  565. 

SCOTLAND,  LAW  of:— 

1.  Divorce —  Wife't  cogU, — Where  the  wife  i» 
successful  in  her  defeoce  to  an  action  of  diroroe, 
the  rote  of  the  law  of  Scotland  is  to  give  the  wifo 
her  costs  as  between  agent  and  client. — Qbamt  v. 
Geamt.  H.L.  ;  [1905]  A.  C.  466. 

2 .  Berilage—Hight  in  tteuriti/ — tVesMngtr-nt-arms 
—Heritable  Seeiiritiet  {Scothsnd)  Act,  1894  {57  Je  53 
Vitt.  e.  41),  SI.  8,  10— Sof-Ki*A  law.—Bj  the  Herit- 
able Securities  (Scotland)  Act,  18i»4,  s.  8,  any 
creditor  who  has  exposed  for  aale  under  bis  secority 
the  lands  held  in  security  .  .  .  may  apply  to 
the  sheriff  for  decree  in  the  terms  of  ^hedule  D 
thereto  annexed,  and  the  sheriff  nuiy  "  after  servioe 
on  the  proprietor  and  on  the  other  crediton,  if  any, 
and  after  such  iutimation  and  inqoiry  aa  be  may 
think  fit,  grant  such  application  and  issue  decree  is 
the  «aid  terms.  On  such  decree  being  pronouno«d 
and  an  extract  thereof  in  which  the  said  lands  shall 
be  described  at  length  or  by  reference  recorded  in 
the  apprepriate  register  of  sasine,  the  right  of 
redemption  reserved  to  the  debtor  shall  be  ex- 
tinguished, and  tho  creditor  shall  have  right  to  the 
lands  disponed  in  security  in  the  same  manner  and 
to  the  same  effect  as  if  the  disposition  in  wfcwScj 
had  been  an  irredeemable  disposition  aa  bom  Um 
date  of  such  decree."  By  secrion  10  "  no  nnrrhaafir 
from  the  creditor  or  other  successor  in  titU  in  tbe 
lands  shall  be  under  any  duty  to  inquire  mto  the 
regularity  of  the  proceedings  under  which  cr«ditar 
has  acquired  right  to  the  lands  held  under  bis 
security  by  virtue  of  the  provisions  contained  herein;, 
or  be  affected  by  any  irrrgularity  therein,  without 
prejudice    to    any  competent    claim    of    damagee 

I      against  such  creditor." 

In  1895  certain  creditors  presented  »  petition 
under  section  8  of  the  above  Act.  The  appellaot, 
the  proprietor  of  the  lands,  did  not  appear.  The 
sheriff  granted  decree.  Thereafter  tbe  oreditan 
sold  the  lands  and  granted  dispositions  in  favow  of 
the  purchasers. 

In  1901  tbe  original  proprietor  brought  an  aation 
against  the  creditors  and  purchasers  for  rednotifiD 
of  the  citation  and  execution  of  serrioe  upon  Idm  of 
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the  petition  in  the  iheriff  court,  alleg^g  that  the 
serrioe  had  been  exeoated  by  a  meBaenger-at-arms, 
who  was  not  an  officer  of  the  iheriff  court ;  and  he 
pleaded  that  such  service,  with  all  that  had  followed 
thereon,  including  the  disposition  to  the  purchasers, 
was  null  and  ineffectual. 

Held,  affirming  the  decision  of  the  Second  Division 
of  the  Court  of  Session,  [1903]  4  F.  957,  that, 
assuming  the  service  to  be  as  stated,  the  error  was 
•a  " irreg^ularity  in  the  proceedings"  within  the 
meuiing  of  section  10  of  the  Heritable  Securities 
(Scotland)  Act,  1894,  and  consequently  that  the 
right  of  the  purchasers  was  not  affected  thereby. — 

SUTHZHLAND  V.  THOMSON  (llANAaBB  OF  STAITOABD 

Itws  AssiraANOS  Co.)  (Second  Appeal),  HL,; 
[1906]  A.  C.  51. 

3.  Poor  law — Settlement — Poor  Law  {Scotland)  Act, 
1898  (61  *  62  Viet.  c.  21),  «.  1.— By  the  Poor  L»w 
Scotland  Act,  1898,  s.  1,  "  Ko  person  shall  be  held 
to  have  acquired  a  settlement  in  any  parish  in 
Rcotltnd  by  residence  therein  unless  such  person 
shall  .  .  .  have  resided  for  three  years  con- 
tanuonsly  in  such  pariah,  and  sfaaQ  have  maintained 
himself  without  having  recourse  to  common  begging 
either  by  himself  or  his  family,  and  without  having 
received  or  applied  for  parochial  relief." 

Held  (affirming  the  judgment  of  the  oonrt  below), 
that  if  a  person  had  in  fact  resided  for  three  years 
in  a  parish  without  living  on  the  public  rates  or 
bogging,  it  was  immaterial  whether  he  had  derived 
his  maintenance  from  his  own  property  or  labour, 
or  from  the  charity  of  an  individual  or  of  a  charit- 
able organization ;  and  therefore  that  a  person  who 
had  resided  for  tlu«e  years  in  a  parish  as  an  inmate 
of  a  charitable  institntion  had  acquired  a  settlement 
in  such  parish. — Eiliiaixjolm  Paktsh  Cottxoii.  v. 
QLABOOir  Pabibh  OoxTNOii,,  H.L. ;  [1906]  A  C.  344 ; 
94  L.  T.  826. 

4.  PMie  heaith — Aitettment  —  Special  drainage 
dietriet — Expeniei  of  forming  special  dittriet. — Where 
a  special  drainage  district  has  been  formed  in  a 
county,  the  lociu  authority  is  entitled  to  levy  an 
assessment  within  the  spe<aal  district  to  meet  the 
expenses,  including  legal  expenses  properly  incurred 
prior  to  the  formation  of  the  district. — Invxbarity 

V.  FORFASaHIKE   COTOTT  COUNCIL,  H.L.;    [1906] 
A.  C.  354. 
See  also  Practice,  21. 

SEASHOBE:— 

Taking  ehingle  from — Prohibition  by  Board  of 
Traders neroaekmMot  of  tea — Erection  of  tea-wall— 
Owner  removing  thingle  from  heUnw  'high-water  mark 
from  land  which  formerly  belonged  to  him — Claim  of 
right— Board  of  Trade  Order— Harbouri  Act,  1814 
(64  Oeo.  3,  e.  159),  i.  14— flarJours  Tranifer  Act, 
1862  (25  &  26  Vict  e.  69),  «.  16.— Under  the  powers 

given  by  section  14  of  the  Harbours  Act,  1814,  the 
oard  of  Trade,  for  the  protection  of  a  certain  port, 
made  an  order  prohibiting  the  takins  or  removing 
of  any  shiogle  mm  the  shores  or  baucs  of  the  sea 
between  certain  points.  The  appellant,  acting  with 
the  authority  of  the  owner  of  land  adjoining  the 
seashore,  removed  shingle  from  the  foreshore  balow 
the  then  ordinary  high-water  mark  and  within  the 
limits  prohibited  by  the  order,  to  another  part  of 
the  foreshore  above  high-watw  mark  belonging  to 
the  same  owner,  where  it  was  used  to  formed  con- 
crete for  the  building  of  a  sea-wall  to  protect  the 
owner's  adjoining  property  from  the  encroachment 
of  the  aea.  The  point  from  which  the  shingle  wai 
taken  had  a  few  jrears  before  beea  the  property  of 
the  owner,  but  owing  to  the  encroB^^^luDent  of  the 
sea,  the  sea  now  ebbed  and  flowed  over  the  lind  at 
the  point  in  qaestion.    The  M|jfigle  was  removed 


solely  for  the  construction  of  the  sea-wall,  and  to 
prevent  any  further  encroaohment  of  the  sea  over 
the  owner's  property.  Uix>n  an  information  against 
the  appelant  for  removing  the  shingle  from  the 
foreshore,  in  contravention  of  the  order, 

Held,  tiiat  an  offence  had  been  oommitted  against 
the  order,  and  the  appellant  was  properly  convicted, 
notwithstanding  thiat  the  land  from  which  the 
shingle  was  taken  was  before  the  encroachment  the 
proj^rty  of  the  owner,  and  that  the  owner  was 
aotioff  under  a  bond  fide  claim  of  right  to  take  the 
shin^e  from  one  part  of  his  property  for  the  pro- 
tection of  another  part  of  his  property. — Andebsoh 
«.  Jacobs,  K.B.D.;  93  L.  T.  17. 

SETTLED  LAND  :— 

1.  Capital  money t  in  the  hands  of  trustees — Diree- 
tion  at  to  inveitmmt  hy  tenemt  for  life — Control  of 
court— Settled  Land  Act,  1882  (46  A  46  Viet.  e.  38), 
M.  21,  22,  subsection  2 ;  i.  53.— A  tenant  for  life 
directed  the  trustees  to  invest  £2,650,  part  of 
moneys  derived  from  the  sale  of  settled  property,  in 
the  purchase  of  eight  leasehold  houses.  These 
houses  were  held  for  terms,  of  which  more  than 
sixty  years  were  unexpired,  but  th^  were  proved  to 
be  not  worth  more  than  £1,400.  The  trustees  took 
out  a  summons  for  the  direction  of  the  court  under 
section  44  of  the  Settled  Land  Act,  1882,  asking 
whether  they  were  bound  to  carry  out  the  pmohMe 
as  directed  by  the  tenant  for  life. 

Held,  that  the  trustees  wera  not  bound  to  make 
such  purchase.— Hunt's  Sbttlkd  Ebtatss,  Bx, 
C.A.;  [1906]  2  Oh.  11 ;  76  L.  J.  Ch.  496 ;  94  L.  T. 
747. 

2.  Fire  insurance — Tenant  for  life— Premiums 
paid  by  trustees  out  of  income — Pciiey  moneys,  who 
entitled  to — Oifi  to  trustees  of  fund, — A  teiMnt  for 
life,  under  no  liability  by  the  settlement  to  insure 
and  not  impeachable  for  waste,  by  whose  directions 
a  policy  of  insurance  has  been  kept  up  on  the  man- 
sion-house, and  the  premiums  thereon  paid  out  of 
his  income,  is  entitled  as  against  the  trustees  of  the 
settlement  to  meney  paid  by  the  insurance  office  in 
respect  of  damage  to  the  mansion-house  by  fire. 
As  regards  the  reasoning  to  be  M>p]ied  to  sueh  cases, 
those  given  by  Eindersley,  VTO.,  in  Seymour  v. 
Vernon,  16  Jar.  189,  and  Ohitty,  J.,  in  Warwideer  v. 
Brdnell,  23  Gh.  D.  188,  which  were  cases  of  tenants 
in  tail,  are  precisely  applicable,  and  those  cases 
accordingly  followed. 

The  tmA  that,  pending  a  dedsion  by  the  tenant 
for  life  as  to  whether  he  will  expend  uie  insurance 
fund  in  rebuildintc  the  premises,  the  money  had 
been  invested  in  &e  names  of  the  trustees  of  the 
settlement  during  a  period  of  fourteen  years, 

Held,  not,  nnmr  tiie  dronmstaDOM,  to  amonnt  to 
aa  abandonment  of  the  life  tenant's  rif^t  to  the 
fund  or  a  gift  of  it  by  him  to  the  trustees  for  the 
benefit  of  the  corpus  of  the  settlement  fond. — 
Qausskn V.  Weatuak,  Ch.D. KAewiek,  J.;  98 L. X. 
101. 

3.  "  Jmprotwmsntt" — AppUeaUonofeapital  money 
— Improvements  to  sUk  and  eatton  mill  eroded  on  seUlei 
land—"  Additions  to  or  alterations  in  buildings" — 
Sanction  of  court— Settled  Land  Act,  1882  (45  tk  46 
Viet.  c.  38),  «.  26,  sub-section  {xH.)—Settled  Land  Act, 
1890  (63  S  54  Via.  c  69), «.  13,  subsection  (it.).- The 
words  "oi^er  mills"  in  section  25,  sub-section 
(xiL),  of  the  Settled  Land  Act,  1882,  means  mills 
for  the  purpose  of  developing  the  agricultural 
produce  of  the  settled  land,  and  not  tor  commercial 
poiposes  ;  and,  therefore,  the  sab-seotion  does  not 
authorize  the  expenditure  of  capital  money  arising 
under  the  Act  upon  the  erection  of,  or  any  addition 
to,  or  reconttroctioa  of,  a  silk  and  ootton  mill,  the 
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being'   for    the     development    of    produce 
imported  on  to  the  settled  land. 

Deciaion  of  Joyce,  J.,  aflfirmed. — Harriwoton'b 
SBTTtxn  BsTATES,  Re,  C,A.\  76  L.  J.  Oh.  460; 
94  L.  T.  623, 

4.  ImprovtmenU — Approval  of  ir«*t«» — Ih'icrtiioTi 
t>f  triuteet — Poaer  of  tenant  for  life — Settled  Land 
Act,  1882  {45  <fc  46  Viet.  c.  38),  «a.  23,  26.— A  aettle- 
meut  of  rsal  eatsta  expreuly  added  certain  worka 
for  purpose!  of  itnproverneats  to  those  mentioned  in 
aeotion  25  of  the  Settled  Land  Act,  1882,  for  which 
OApital  money  might  be  used,  and  expressly  author 
iaed  capital  money  to  be  raised  for  improvements  as 
well  BM  for  the  other  pnrpoBes  mentioned  in  aeotion 
18.  The  trusteea  having  already  approved  of 
schemei  submitted  to  them  by  the  tenant  for  life 
under  section  26,  which  had  involved  outlay  of 
money,  and  would  invoke  in  the  future  further 
outlay,  and  having  been  asked  by  the  tenant  for 
life  to  approve  of  a  further  icheme,  applied  by 
lummoni  to  the  court  for  directions  whether,  before 
deciding  to  approve  or  withhold  their  approval  from 
guot  achemea,  they  might  properly  have  regard  to 
(a)  the  Diimber  of  previous  schemes  and  the  amount 
of  capital  already  expended  or  liable  to  be  called 
for  thereunder ;  (6)  the  general  connection  between 
the  improvements  mentioned  in  the  scheme  proposed 
for  their  approval  with  improvements  contained  in 
schemes  already  sanctioned,  or  the  general  policy 
which  is  being  pursued  by  the  tenant  for  fife  in 
improving  the  property  ;  (e)  the  proportion  between 
the  probable  cost  of  the  improvements  mentioned 
in  the  proposed  scheme  and  the  probable  increased 
annual  v^ue  of  the  estate ;  (d)  the  amount  of 
capital  moneys  in  their  hands  and  the  relation 
between  such  amount  and  the  value  of  the  estate. 

Held,  that  the  general  policy  of  the  improvement 
was  a  matter  for  the  tenant  for  life  and  not  for  the 
trustees  to  decide  ou  ;  and  that,  there  being  no 
difficulty  in  obtaining  capital  money,  having  regard 
to  the  power  in  the  settlement,  the  trustee  might 
properly  approve  of  any  scheme  where  they  were 
satiaied  (1)  that  the  improvement  was  within 
section  25,  and  (2)  that  the  tenant  for  life  was  act- 
ing bmiS  fidi  ;  and  that  they  were  not  bound  to 
take  into  oonsideration  the  various  matters 
mentioned  in  the  summons.  ^Eomont,  Re,  IjEFROY 
V.  EOMONT,  CA,fl.  Warrington,  J..  6(M;  [1906]  2 
Ch.  ISl. 

6.  Ltauholdt — En/ranthitement—Purehate.  of  fret' 
hold  reveraion — Mortgage  of  tetltcd  land — Capital 
moneyi—SMfd  Land  Act,  1882  (46  Jb  46  Vid.  e.  38}, 
M.  18,  21  (6).— The  word  "  enfrandusement"  in 
section  18  of  the  Settled  Land  Act,  1882,  is  applic- 
able to  the  converaion  of  leasehold  land  into  free- 
hold by  the  purchase  of  the  freehold  reversion. 

Where,  therefore,  settled  land  consists  of  a  lease- 
hold term,  the  tenant  for  life  [or  in  the  case  of  an 
infant  absolutely  entitled,  the  traatees  of  the  settle- 
ment) can,  by  virtue  of  section  18,  raise  money  by 
mortgage  of  the  settled  leasehold  land  in  order  to 
pUTobase  with  the  money  so  taiaed  the  freehold 
under  section  27,  sub-section  6,  of  the  Act  of  1S83. 
— ^Bbuos,  Rb,  Hai^kt  w.  Bbucb,  Ch.B,  Kekemch, 
J.,  GO;  [1905]  2  Ch.  372;  74  L.  J.  Oh.  678;  93 
L.  T.  U9. 

6.  Mineral*  required  /or  support  of  rettrvoir — 
Compentation  moneyi —  Vapital  or  income.  —  The 
corporation  of  D.  in  1903  received  notice  of  inten- 
tion to  work  ooal  under  their  reservoir.  The 
corporation  gave  a  counter-notice,  and  compensa- 
tion was  ascertained  at  £2.966  lOa.,  reduced  by 
discount  to  £2,620.  The  discount  was  arrived  at 
by  the  consideration  that  the  twelve  acres  under 


the  reteiToir  would  have  been  worked  out  in  the 

ordinary  course  by  December,  1908.  The  motley 
was  paid  into  court.  The  lessees  of  the  colliery 
paid  a  minimum  rent  of  £2,600,  with  aproviaion 
enabling  them  in  any  subsequent  year  of  the  term 
to  make  up  short  work.  The  lessees  held  nndir  • 
lease  made  in  1894,  but  a  new  lease  wac  graxited 
them  in  1905,  when  an  arrangement  waa  tiiAde 
between  the  leawr,  the  tenant  for  life  of  a  settled 
estate,  and  the  lessees,  that  credit  should  be  giv«n 
for  £2,036  10s.,  and  that  the  sum  in  court  ehould 
belong  to  the  lessees.  The  amount  due  for  sltort 
work,  after  crediting  the  compensation,  ws«  upwards 
of  £S,000.  The  leasees  petitioned  for  payment  oot 
of  the  £2,620. 

Held,  that  the  true  principle  (apart  from  tlaa 
short    work)    waa  that    the  tenant    for  life 
entitled  to  one- fifth  of  the  compensation  for 
year  from  1903  to  1903.    The  remainderman 
bound  by  the  agreement  as  to  short-   work, 
there  was  a  difBcnlty  in  paying  the  whole  sunt  to 
the    lessees,   as   the  lesaor   might   be  entitled   to 
re-enter.    The  petitioners  were  entitled  to  iDft«l-  i 
meots  already  due  and  to  fotnre  instalments  oa 
making  an  affidavit  on  each  occaaion   that  they  I 
were  in  possession  of  the  colliery.    The  tenant  for-l 
life  was   entitled    to    the  intere«t  of  the  fund. — 
FuLixKHTOx'a  Wlli.,  Eb,  Ch.D.,  Swin/en  Sadif  J.  \ 
[1906]  2  Ch.  138;  73  L,  J.  Ch.  532  ;  94  L.  T.'tiOT. 

7.  Tenant  for  life  —  Dtvite  Us   widow   unfit  rt- 
marringe  for  maintenance  of    midme  and  ehildrtm 
—Settled  Land  Ad,    1832  {45  A  46   I'.d.  c.  88),  M. 
2,   58.  —  A  testator  gave  real  estate  to  trtu(e«aJ 
upon  trust  for  bis  wife  during  widowhood  for  tfasi 
lienetit  and  maintenance  of  herself  and  her  child 

Held,  that  the  widow  had  the  powers  of  a  tea 
for  life  under  the  Settled  Land  Act,  1882,  s.  38. 

Itt.    re     T/ieaktr^a    Settled     Estates,     quoted     in 
Wolstenholme's  Oonveyanoinp   and  Settled  Land 
Acts  (9th   ed.),  p.   332,   followed.— POLLOCK,  Rs.  ■ 
PouLOOK  V.  Pollock,  Ch.  D.  Swiinfrti  Eadu,  J.,  267 ; 
[1906]  1  Ch.  146;  75  L.  J.  Ch.  120 ;  94  L  T.  92. 

8.  Tenant  for  life — Ltate — Prittcriiml  tnan»ion-ho>i»t 
—Ooment  of  truiteei— Settled  Land  AU,  1882  (45  J- 
46  Viet.  c.  38),  s.  o3Settled  Land  Act,   1890  (53  Jk , 
54  Viet.  e.  69),  ».  10.— A  tenant  for  life  of  settled  ■ 
land,  in  exercise  of  the  powers  conferred  by  the 
Settled  Land  Acts,  f^ranted  a  non-repairing  laaae  of 
a  messaage  and  lands,  part  of  the  settled  estate,  to 
his   wife  for   a  term   of   twenty -one  years.     The 
trustees  of  the  settlement  for  the  purpoMe  of  tJho 
Settled  Land  Acts  assented  to  such  lease,  but  did  not  \ 
express  such  assent  either  to  the  lesaor  or  the  lessee,  i 
orally  or  otherwise. 

Held,   that  the  lease  was    ^ood  as  against   ft 
remainderman,  and  not  made  m  contraventian  ol 
section  53  of    the  Settled  Land  Act,   1883;   and, 
further,  assuming  that  the  demised  messuage 
the  principal  mansion -house  within  the  meaning  of  J 
section  10  of  the  Settled  Land  Act,   1890.  that 
sufficient  content  had  been  given  by  the  tmatecl  { 
under  that  section.~Qit.BEY  v.  Rush,  <'h.D,  KA^ 
vHoh,  J.,  71 ;  [1900]  1  Ch.  11 ;  7S  L.  J.  Ob.  33;  M  i 
L.  T.  61C, 

9.  Tenant  for  life—SeUltd  Land  Aft.  1882  (46  <ft  ' 
46  Via.  e.  38),  ».  2  (1)  (3).— Preebolda  were  Mttled  ' 
by  plaintiff  on  bia  marriage,  to  the  use  of  hiiaadf  | 
for  life,  remainder  to  the  use  of  bis  wife  to  i 
a  jointure  during  her  life,  remainder  to  truateMJ 
during  a  term  to  raise  portions  for  cbildren^  { 
remainder  to  the  plaiutiff  in  fee. 

Held,  that  plaintiff  was  tenant  for  life  within  tbe 
meaaing  of  the  Settled  Land  Acta. 
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In  re  Mandy  and  Roper's  Contract,  47  W.  B.  226, 
[1899]  2  Oh.  175,  followed. 

Settled  Land  Act,  1882  (45  &  46  Vict.  o.  38),  s. 
2,  sab-aections  1  and  5,  discnssed. — Mabshall's 

SBTTLSirBNT,  Bx,  1CA.B8HALL  V.  Mab«wat.t.,  Oh.D. 

Sunn/en  Eady,  J.,  75;  [1905]  2  Oh.  326;  74  L.  J. 
Oh.  588 ;  93  L.  T.  246. 

10.  Trutteet— Power  of  tale— Property  not  origin- 
ally eomprited  in  t?ie  tetttement — Trutteet /or  purpoies 
ofSettUd  Land  AcU,  1882  to  1890— Settled  LandAel, 
1890  (63  <fc  64  Vict.  c.  69),  ».  16  (i).— A  testator 
gave  to  the  trosteea  of  his  will  a  power  of  sale  in 
respect  of  part  of  certain  lands  devised  by  him. 
He  also  bequeathed  his  personal  residue  on  teost  to 
sell  and  convert  the  same  and  invert  the  proceeds 
in  land,  which  was  to  be  subject  to  the  aforesaid 
power  of  sale.  No  trustees  for  the  purposes  of  the 
Settled  Land  Acts,  1882  to  1890,  had  been  expressly 
appointed.  Upon  the  tenant  for  life  contrarting 
to  sell  the  mansion-house  and  the  land,  as  to  whi(£ 
no  power  of  sale  had  been  given. 

Held,  that  the  land  purchased  with  the  proceeds 
of  the  residuary  personalty  was  land  comprised  in 
the  settlement  within  the  metning  of  section  16  (t) 
of  the  Settled  Land  Act,  1890,  and  that  the 
trustees  of  the  will  were  trustees  for  the  purposes 
of  the  Srttled  Land  Acts,  1882  to  1890,  of  such 
mansion-house  and  land  by  virtue  thereof. — 
MooBi,  Bb,  Moobb  v.  Bioo,  Ch.D.  Bwinfen  Eady, 
J.,  434 ;  [1906]  1  Oh.  789 ;  76  L.  J.  Oh.  342. 

See  also  Lunatic,  2. 

8BTTLEMBNT:— 

1.  Oonttruetion — 8urvivor$—8tirpttal  lurvivonhip. 
— ^Beal  estate  settled  by  deed  upon  trust  for  seven 
tenants  in  common  for  life  with  remainder  to  his 
or  her  children  attaining  twenty-one  or  marrying 
— proviso  that  if  any  one  or  more  of  the  tenants 
for  life  should  die  without  issue  or  leaving  issue 
whidi  should  die  under  twant^-one  or  unmarried, 
the  share  of  such  tenant  for  life  should  be  divided 
between  "  the  survivors  and  survivor  of  them  and 
their  issue  in  all  respects  as  the  original  shares." 

Held,  that  the  same  principles  apply  in  the  con- 
struction of  a  deed  and  of  a  wilL 

Held,  that  "survivors  and  survivor"  mnrt  be 
construed  "  others  and  other,"  and  that  children  of 
tenants  for  life  who  had  attained  twenty-one  and 
died  took  accrued  shares,  although  they  did  not 
survive  the  tenants  for  life  whose  shares  had 
accrued  to  them. 

Cole  V.  Sewell,  2  H.  L  0.  186,  followed. 

Waite  T.  Littlewood,  21  W.  B.  131,  8  Oh.  70,  and 
Liieena  v.  Luoena,  26  W.  B.  264,  7  Oh.  D.  266,  dis- 
cussed and  distinguished. — Fbixno's  SBTTi.xuBirT, 
Bb,  Colb  v.  Aixoox,  Ch.D.  Farwdl,  J.,  295; 
[1908]  1  Ob.  47  ;  76  L.  J.  Oh.  14 ;  93  L.  T.  739. 

2.  Marriage  eetHement  —Covenant  to  pay  if  mar- 
riage "  lolemnized" — Nullity — Impotence.  —  By  an 
an(«-nnptial  settlement  the  father  of  the  wife 
covenanted  to  pay  a  sum  of  money,  to  be  held  upon 
the  trusts  of  the  settlement,  if  the  marriage  were 
"solemnised."  A  lagal  marriage  ceremony  was 
gone  through,  but  on  the  petition  of  the  wife  a 
decree  of  nullity  of  marriage  was  made  on  the 
ground  of  the  impotence  of  the  husband. 

Held,  that  the  marriage  having  been  declared 
null  ab  initio  was  never  "  solemnized "  within 
the  meaning  of  the  condition  in  the  settlement. — 
Oabrett,  Bb,  Biohabdsok  v.  Qbexnxf,  Ch.D. 
Kekeuneh,  J. ;  93  L.  T.  117. 

3.  Marriage  tetttement— Covenant  to  tf^  after- 
aoquired  property— Seal  and  pereottal  property  of 
which  wife  ehmM  "  become  tetted  ^  ftiteued  of  or 


entitled  to  " — Eitaie  tail  in  poeteeeion. — A  marriage 
settlement,  dated  in  1877,  contained  a  covenant  by 
the  husband  and  wife  with  the  trustees  thereof  that 
if  the  intended  marriage  should  be  solemnized  and 
if  the  wife  then  was  or  if  during  the  intended 
coverture  she  or  the  husband  in  her  right  should 
become  seised  or  possessed  of  or  entitled  to  any  real 
or  personal  property,  with  certain  spedfled 
exceptions,  for  any  estate  or  interert  in  possession, 
remainder,  or  expectancy,  then  and  in  every  such 
case  the  husband  and  wife  and  all  other  necessary 
parties  should  convey,  assign,  settle,  and  assure 
such  real  and  personaJ  estate  unto  or  otherwise 
cause  the  same  to  be  vested  in  the  trustees  to  be 
held  iipon  the  trusts  therein  mentioned. 

Under  the  will  of  a  testatrix  the  wife  became 
entitled  in  possession  as  tenant  in  tail  in  oeztain 
estates. 

Held,  that  the  wife  was  not  compelled  to  convey 
the  property  devised  to  her  by  the  will  to  the 
trustees  of  the  marriage  settlement  in  fee,  or  to 
execute  to  the  trustees  such  a  conveyance  of  the 
property  as  would  by  being  enrolled  have  given  to 
them  an  estate  in  fee  simple  in  the  property. 

Eilbert  t.  Parkinion,  36  Oh.  D.  200,  approved  and 
followed. 

Decision  of  Eekewich,  J.,  afiOrmed. — DimsART, 
Bx,  NOTT  V.  DuKSAKT,  C.A. ;  [1906]  1  Oh.  578 ;  75 
L.  J.  Oh.  356;  94  L.  T.  361. 

SBCCP:— 

1.  Bill  of  lading — Ooodt  thipped  in  apparent 
damaged  condition — Mieetatement — "  Shipped  in  good 
order  and  condition "  —  "  Quality  and  measure 
unknown"— Estopod— Barter  Act,  1893  (CT.S.).— A 
master  of  a  vessel  signed  bills  of  lading  in  refer- 
ence to  goods  shipped  on  his  vessel  as  "  shipped  in 
good  order  and  condition"  and  "quality  and 
measure  unknown."  The  charter-party  provided 
a  form  of  the  bill  of  lading  to  be  used,  in  which 
was  inserted  both  these  terms.  The  goods  were  in 
apparent  damaged  condition  when  shipped,  and 
were  delivered  in  a  damaged  condition.  The 
indorsees  of  the  bills  of  liuling,  to  whom  the 
property  passed,  acting  on  the  statement  in  the 
bills  of  Isiding,  acted  to  their  prejudice  by  taking 
the  bills  of  lading  as  a  good  dehvery  under  their 
contract  with  the  shippers.  The  indorsees,  in  an 
arbitration  with  the  shippers — a  foreign  firm,  who 
ware  not  insolvent — obtained  an  award,  but  had 
not  sued  upon  it.  Owing  to  damaged  condition  of 
the  goods,  expense  and  delay  were  incurred  in 
allotSng  the  parcels  to  the  indorsees. 

Held,  that  the  master  by  so  signing  the  bills  of 
lading  bound  his  owners ;  that  it  was  the  duty  of 
the  master  to  notice  the  apparent  condition  of  the 
goods ;  that  "  condition  "  referred  to  external  and 
apparent  condition;  and  "quality"  referred  to 
that  which  was  not  usually  apparent,  at  all  events 
to  an  unskilled  person ;  that  the  words  "  quality 
and  measure  unknown"  did  not  strike  out  the 
words  "gfood  order  and  condition";  that  the 
master  was  not  bound  by  the  charier-party  to  make 
an  untrue  statement;  that  the  words  "shipped  in 
good  order  and  condition  "  could  not  be  sued  on 
directly  as  a  breach  of  contract,  they  were  words 
not  of  promise  but  in  the  nature  of  an  affirmation 
of  fact;  that  the  owners  were  estopped  from 
denying  the  condition  of  the  goods  as  stated ;  and 
that  the  indorsees  were  not  bound  to  sue  upon  their 
award  againrt  the  shippers  before  suing  the  owners 
of  the  ship.  —  CoupiniA  Nayieba  Vasoongasa 
V.  Ohttbohiix  &  Bm,  K.B.D.,  406;  [1906]  1 
K.  B.  237;  76  L.  J.  E.  B.  94 ;  94  L.  T.  69. 

2.  Charter-party— Bill  <ff  lading— Incorporation  of 
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teTTK*    of  eharkr-parft/ — ArbitraHon   dauit — Oetter 

datiae — DUpiUf    "in  the    loading"  —  Demurrage. — 
By  a  charter-party  the  plaintiffs'  itaamer  was  to 
load  a  cargo   at  Bahia  Blanca  for  a  port  in  the 
United  Kingdom  at  ii  CBrtain  rate  per  di»y,  and  all 
time  on  demurrage  over  and  above  the  lay  days  to 
be  paid  for  according  to  a  certain  rate  ;  tbe  char- 
terers' liability  to  cease  upon  shipment  of  the  cargo, 
and  the  vessel  to  have  a  \vu  oit  the  cargo  for  the 
recovery  of  all  biJl  of  lading  freight,  dead  freight, 
demurrage,  and  all  other  charges  whatsoever.     By 
clause  39,  if  the  cargo  could  not  be  loaded  from 
certain  specified  ciusea,  the  time  lost  was  not  to  be 
counted  as  part  of  the  lay  days,  and  "  ah o aid  any 
dinpate  arise  under  this  clause  io  tbe  loading  of  the 
steamer,    same    to    be    settled    in    the  Argentine 
Bepublic  by  "  arbitration.     The  cargo  was  shipped 
under  a  bill  of  lading  which  made  it  deliverable  to 
tbe  charterers,  they  paying  freight  against  delivery 
at  the  charter-party  rate  of  freight  "  all  the  terms 
and  exopptiottB  in  which  charter-party    .     .     .     are 
herewith  incorporated  and  form  part  hereof,"  tbe 
■hipownera  to  have  an  abiolute  lien  upon  the  cargo 
for  the  freight,  demurrage,  and  all  other  charges 
whatsoever.     A  delay  occurred  in  the  loading,  and 
on  the  completion  of  the  loading  the  master  of  the 
ship  claimed  demurrage,  but  the  charterers  denied, 
liability  upon  the  ground  tbiit  the  delay  was  due  to 
one  of   the  caujea    specified  in   olaase   39   of  the 
charter-party.    The  charterers  reqae«tod  that  the 
dispute  ahouid  be  referred  to  arbitration  under  that 
clauae.     The  master  refused,  and  the  vessel  sailed. 
On  arrival  at  the  port  of  discharge  tbe  shipowners 
claimed  a  lien  for  demturage  due  at  tbe  port  of 
loading,  and  brought  an    action   to  recover  the 
amount.     The  charterers  applied,  under  section  4  of 
the  Arbitration  Act,  1889,  to  stay  the  proceedings 
in  the  action  with  a  view  to  baving  the  dispute 
settled  by  arbitration  in  aooordauce  with  clause  39. 
Held,  that,  notwithstanding  the  cesser  clause  in 
the  charter-party,  inasmuch  as  the  charterers  were 
also  the  holders  of  the  bill  of  lading  the  arbitration 
clause  was  incorporated  in  the  bill  of  lading,  and 
the  court  bad  jurisdiction  to  stay  the  proceedings 
in  the  action ;  and  that  in  the  circumstances,  in  the 
exercise  of  its  discretion,  it  would  do  so. 

Held,  also,  that  a  dispute  arises  "  in  the  loading" 
within  the  meaning  ol  clatise  39  if  the  loading  is 
claimed  by  one  party  iitid  denied  by  the  other  to 
have  been  delayed  by  one  of  the  causes  named  in 
the  clause,  and  none  the  less  because  the  extent  of 
the  delay  cannot  be  ascertained  until  the  loading 
has  been  completed. 

Rundnmn  &  Co.  v.  Smyth  .fc  Co.,  20  Times  L.  E. 
026,  overruled. — TEurERLEY  Steam  Shippino 
Co.  V.  Smtttt  &  Co.,  C.A.,  150;  [1905]  2  K.  B. 
791 ;  7-1  L.  J.  K.  B.  876  ;  93  L.  T.  471. 

3.  Charter-party — Charier  of  thip  for  voyage — 
Implied  amdition  that  thipowner  ivill  not  tue  »hip 
m  tnannrr  prejudicial  to  the  charterer — Carriage 
of  hunker  coal  intended  for  iMs  on  future  voyage, — 
The  plaintiffs  chartered  the  defendants  ship 
to  load  "  a  full  and  complete  cargo 
not  exceeding  what  she  can  reasonably  stow 
and  carry  over  her  tackle,  apparel,  provisions 
and  furniture,"  and  proceeded  therewith  to  two 
or  three  ports  of  discharge.  On  arrival  of  the 
ship  at  her  first  port  of  discharge  the  defendants 
tooE  on  board  a  large  quskntity  of  bunker  coal 
intended  for  use,  not  upon  the  existing  voyage, 
but  upon  some  proapeotive  voyage  to  be  com- 
menced after  her  final  discharge.  In  consequence 
of  the  loading  of  the  coal,  tbe  ship,  on  arriving  at 
her  next  port  of  discharge,  had  to  be  lightened 
before  she  could  get  over  the  bar,  whereby  the 


pluntiSs  ware  put  to  considetaUe  expeoaa.  Bat 
for  the  loading  of  the  coal  she  would  haTS  been 
able  to  enter  the  port  without  lightening. 

Held,  that  under  auob  a  charter-party  the  ship- 
owner ia  not  entitled  to  load,  to  the  disadvaata^ 
of  the  charterer,  more  bunker  cool  than  is  reasoa- 
ably  necessary  for  the  seaworthiness  of  tb«  ihip 
upon  the  chartered  voyage  and  for  the  due 
performance  of  that  voyage ;  that  there  is  mn 
implied  term  in  the  contract  that  the  ship  shall, 
except  as  aforesaid,  be  used  only  for  the  ptirpOB* 
of  the  charterers  ;  and  that  the  defendaats  h*<l 
consequently  committed  a  breach  of  their  oontr»rt 
and  were  bound  to  recoup  the  plaintiffs  the  expenae 
to  which  they  had  been  put.— Dahliwo  v.  K&EBntX, 
K.DJ). ',  [1906]  1  K.  B.  372  ;  75  L.  J.  K.  B,  4U. 

4.  Oharttr- party '^  Demarraije  —  Ditcltarging  in 
ttiatomary  manner — DiichargiTU)  luijed  to  lUn — 
Time  tahen  »ueh  dieeharge  can  take  plaet — Barry  P«rt 
—Merchant  Shipping  Ad,  1894  (57  .6  58  Vitl.  e.  60). 
ji.  493,  494. — A  charter-party  provided  for  the  dis- 
charge of  a  vessel  to  be  "  iu  the  manner  and  at  th« 
rate  customary  at  each  port  during  the  custOBMTT 
worKng  hours,  and  if  the  ship  be  farther  detaiiiad 
through  the  fault  of  the  charterers,  tan  dayi  on 
demurrage  over  and  above  the  said  laying  days  at 
twenty  pounds  per  day."  TJntU  it  is  clear  that  the 
ship  cannot  be  discharged  wittiin  the  time  allowtd, 
the  shipowner  cannot  insist  on  landing  the  cargo, 
under  the  Merchant  Shipping  Act,  1894,  subject  to 
a  lien.— SiiAiLKa  v.  Hans  Dbssen,  K.B.D.,  471 ;  94 
L.T.  492. 

5.  Charier-parti/ — Linbilliy  of  charterer  to  oroviJe 
etrgo—Dday.^The  charterer  is  aader  an  aiMolat« 
obligation  to  fnrniah  the  stipulated  cargo,  and  is 
liable  for  delay  caused  by  the  c«rgo  not  beoig 
ready,  in  the  absence  of  some  qualification  of  the 
obligation, 

A  ship  was  under  charter  "  to  proceed  to  inch 
loading  berth  as  the  freighters  may  name"  at  M., 
and  there  "  lewd  in  the  usual  and  costomary  masiier 
a  fuU  and  complete  cargo  of  coals  aa  oraorad  by 
the  charterers,  which  they  bind  themselTU  to  ship." 
The  charterers  bad  ordered  coals  from  a  particular 
collier  which  was  not  able  to  provide  a  cargo  at  the 
time  of  the  arrival  of  the  ship,  and  she  waa  there- 
fore unable  to  obtwn  a  loading  berth  for  some  time. 
If  the  cargo  had  been  ready  she  oould  have  g>ot  ■ 
loading  berth  at  once. 

Held  (reversing  the  judgment  of  the  oonrt  below), 
that  the  charterers  were  liable  for  the  dday  so 
occasioned. 

LiUU  V.  Stevemon,  [1896]  A.  O.  108,  dittiiigniih«d 
— Akdak  Steauship  Co.  v.  Weib  4  Co..  H.L.; 
[1906]  A.  C.  aoi  ;  74  L.  J.  P.  C.  143 ;  93  L.  T.  559. 

6.  ColliMon —  Compuhory  pildage  —  Sot^hAmfptttt 
Water— Itl  A  58  Vict,  e.  60,  «.  605— "  J>«r«." 
meaning  of. — For  the  purposes  of  compulsory  pilot- 
age, the  waterway  between  Soathampton  a»d  tha 
sea  by  way  of  the  Solent  is  one  "  district "  oaly 
within  the  meaning  of  section  60S  of  the  Morchaat 
Shipping  Act,  1894.—"  AasATS,"  The,  P.  A,  203; 
[1906]  P.  289 ;  74  L.  J.  P.  145 ;  94  L.  T.  102, 

7.  CoUiiion —  Fog  —  Mo/ieratt  iprtd  —  Fog  lifmi 
formard  of  tlie  beam — Daty  of  v«»*el  Kearing  it  to  alaf 
— Aicertained  poiition — Right  of  veuel  to  firoeeai — 
Begulationa  for  Preventing  CoUition*  at  Sta,  1687. 


art.  16.— The  steamship  0.,  while  on  a  ToyaM  tnm 
Liverpool  to  Monte  Video,  waa  off  Lomm  jUtead, 
Biver  Plate,  proceeding  at  ten  knots  on  a  OOQCM  o( 
W.  i  N.  The  weather  was  fine  with  paastsg  basks 
of  fog,  and  shortly  after  entering  tae  tof  Tkt  O, 
came  into  ooUiaion  with  The  N.,  a  ateamslup  whkh 
had  been  heard  on  the  stubowd  bow  at  Tk«  O, 
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after  that  Teesel  liad  entered  the  fog.  The  N,  was 
on  a  course  of  E.  by  S.  magoetio,  and,  having  first 
seen  Tfie  0.  on  the  port  bow  aboat  tluee  miles  off 
in  a  position  to  pass  all  clear  port  to  port,  watched 
ber  broaden  on  the  port  bow,  and  saw  her  hidden 
by  the  fog  which  oame  on.  Shortly  afterwards 
those  on  The  N.  boaxi  a  short  blast  sonnded  on  the 
whistle  of  The  0.  The  N.  answered  it  with  a  short 
blast,  her  helm  was  ported,  and,  as  the  fog  was 
beginning  to  envelop  The  N.,  her  engines  were  pat 
to  slow,  and,  on  further  sigpuJs  being  heard  from 
The  O.,  were  pnt  full  speed  astern,  and  shortly 
afterwrads  the  collision  occurred. 

Held,  that  The  0.  was  to  blame  for  not  g^ing  at 
a  moderate  speed  in  the  fo|; ;  and  that  The  N.  was 
not  to  blame  for  not  stopping  her  engines  on  hear- 
ing the  whistle  of  The  O.,  as  under  the  droam- 
stances  the  position  of  The  0.  was  ascertained  — 
"  OEiviA,"  Thk,  P.D.  ;  98  L.  T.  278. 

8.  CoUieion — Limitation  of  liability— Bight  of 
eharUrfx  hy  demite  to  limit—"  Owner*  " — Merchant 
Shipping  Act,  1894  (37  <fe  68  Vict,  c  60),  m.  503, 
001. — Sir  J.  J.  (limited)  hired  from  the  owners  the 
steam  Hopper  No.  66  for  eighteen  months  upon 
terms  which  amounted  to  a  demise  of  the  hopper  to 
Sir  J.  J.  (Limited). 

'While  the  hopper  was  still  on  hire,  and  whOe 
bein^  navigated  by  the  servants  oif  Sir  J.  J. 
(Limited),  she  collided  with  and  sank  the  steamship 
S.  The  owners  of  The  B.  and  her  master  and  crew 
then  brought  an  action  in  pertonam  against  Sir  J.  J. 
(Limited)  to  recover  damages  caused  by  negligence, 
and  in  that  action  recovered  judgment,  the  Sapper 
No.  66  being  held  alone  to  blame. 

The  ohaiterera  of  the  Hopper  No.  66  (Sir  J.  J. 
(Limited)  )  then  instituted  proceedings  as  ' '  owners  " 
of  the  Hopper  No.  66  claiming  to  limit  their  liability 
under  sections  503  and  604  of  the  Merchant  Ship- 
pins  Act,  1894  (57  &  68  Vict.  o.  60). 

Held,  that  charterers  by  demise  are  not ' '  owners  " 
within  the  meaning  of  section  603  of  the  Merchant 
Shipping  Act,  1891,  and  therefore  have  not  the 
right  to  limit  their  liability  in  resjiect  of  loss  or 
dunage  caused  by  the  improper  navigation  of  the 
ohartMed  ship  by  their  servants. — ^Ths  Hofpeb 
No.  66,  F.D. ;  [1906]  P.  34  ;  94  L.  T.  344. 

9.  Oollieion — Steam  trawler — Light* — Trawler'* 
duty  to  tailing  ve*tel — Begtdation*  for  Preventing 
Collition*  at  Sea,  1897,  art*.  2,  9,  20,  26.— The 
steam  trawler  D.  C,  a,  veesel  of  upwards  of  twen^ 
tons  gross  register,  fishing  in  the  Bristol  Ohaanel, 
exhiUted  the  lights  prescribed  bjr  artida  9  of  ijie 
Collision  BegnJations.  After  getting  in  her  trawl 
TJie  U.  G.  went  full  speed  ahead,  stall  exhibiting  the 
lights  prescribed  by  uticle  9  of  the  Collision  Begnla- 
tions,  and  very  shortly  afterwards  ran  into  the 
sailing  vessel  B.  Those  on  The  R.  had  seen  the 
lights  of  The  U.  0.  for  about  half  an  hour  before 
the  coUision,  and  after  getting  them  on  the  star- 
board bow  had  kept  their  course. 

Held,  that  the  steam  trawler  The  U.  0.  was  alone 
to  blame  for  the  collision,  for  at  the  time  of  the 
collision  it  was  her  duty  to  keep  out  of  the  way  of 
the  sailing  vessel,  and  as  she  was  a  steam  vessel 
under  command  she  should  have  exhibited  the 
usual  under  way  lights  for  such  a  vessel  prescribed 
by  article  2  of  the  Collision  Begulations,  and  should 
have  hoisted  them  before  going  ahead. — "  UPTOir 
Castlb,"  Thb,  F.D. ;  93  L.  T.  814. 

10.  Oollition— Steam  veitel  lying-to — Oroteing  rule 
•—Duty  of  iteam  voted  when  lying-to  to  hem  out  of 
the  way— Regulation*  for  the  Prevention  of  CoUieion* 
at  Sea,  1897,  art.  19.— The  L.,  a  steam  trawler,  was 
lying-to  heading  to  the  N.  with  enginM  stopped, 


waiting  for  the  tide,  when  she  was  run  into  and 
damaged  by  the  steamship  B.,  which  was  proceed- 
ing on  a  course  of  W.  i  S.  magnetic.  Those  on  The 
B.  saw  the  masthead  and  green  lights  on  their 
port  bow,  and  kept  their  course  and  speed  until 
j  ost  before  the  collision,  when  they  slowed,  stopped, 
and  reversed  their  engines.  Those  on  The  L,  did 
nothing. 

Held,  that  article  19  of  the  Collision  Begulations 
applied,  and  that  The  L.  alone  was  to  Uame  for 
the  collision.—"  Bbooiotkld,  "  Thb,  P.D. ;  94 
L.  T.  109. 

11.  Oollieion— Steam  veuele  meeting  end  on — 
Ahiente  of  whittle  tignalt — Tmpoitibility  for  eon- 
trihuting  to  the  collition— Bfgidations  for  Preventing 
CoUieione  at  Sea,  1897,  art.  28.— Two  stesmships. 
The  A.  and  The  C,  when  two  miles  apart,  were 
meetiDg  each  other  end  on  in  the  Para  Estuary, 
Biver  Amaion.  Those  on  The  A.  ported  their  helm, 
but  did  not  sound  a  port  helm  signal  on  their 
whistle  until  they  saw  The  0.  was  starboarding. 
Thereupon  those  on  The  A.  sounded  a  port  helm 
signal,  and  shortly  afterwards  The  O.  sounded  a  long 
bust  and  continued  to  starboard,  the  engines  of 
The  A.  were  stopped  and  reversed,  but  a  three- 
blast  signal  was  not  sounded  on  her  whistle. 

Held,  that  The  C.  was  to  blame  for  starboarcUne 
when  the  vessels  were  approaching  each  other  end 
on,  and  that  The  A.  was  not  to  blame  for  not 
sounding  a  port  helm  signal  when  she  first  ported, 
for  those  on  The  C.  could  have  seen  Th»  A.  was 
porting,  and  the  absence  of  signsls  could  not  by 
any  possibility  have  contributed  to  the  collision.— 
"  Ansklm,"  Thb,  P.D. ;  94  L.  T.  853. 

12.  Collition— Suez  Oandl—Lightt—Duty  of  vend 
proceeding  to  the  touthward  to  tie  up— Doty  of  veetel 
proceeding  to  the  northward  to  approach  with  caution 
— Bale*  for  the  Navigation  of  the  Suez  Canal,  arte. 
3,  7,  8,  »ub-*ectioni  3,  4,  7,  8,  10,  and  *ignal  11.— 
l^e  stesmship  C.  was  proceeding  through  the  Suez 
Canal  from  Port  Said  to  Suez.  When  in  the 
ndghbourhood  of  the  seventh  mile-post,  those  on 
The  O.  sighted  the  navigation  lifffats  of  a  vessel 
approaching  from  the  southward.  It  was  admittedly 
uie  practice  in  that  part  of  the  canal  for  steamships 
navigating  to  the  southward  to  tie  up  to  pmnit 
vessels  proceeding  to  the  northward  to  pcMS  them, 
and  The  C.  therefore  drew  into  the  bank.  Thos« 
«n  The  O.  extinguished  their  navigating  lights  and 
exhiUted  the  li^ts  required  by  signal  No.  11  of  the 
Sues  Otnal  Boles  on  the  free  side  of  the  channel. 
The  0.  was  being  tied  np  when  she  was  run  into 
and  damaged  by  The  C.  C,  a  steamship  proceeding 
from  the  southward  to  the  northward  from  Suez  to 
Port  Said.  Those  on  The  0.  O.  alleged  that  they 
had  the  right  of  way,  and  that  The  0.  had  kept  on 
too  long  and  had  proceeded  too  fast. 

Held,  that  thongh  the  nc»th-going  steamer.  The 
0.  O.,  had  the  right  of  way,  yet  there  was  a  duty 
on  her  to  keep  herself  under  such  command  that, 
in  the  event  of  her  coming  up  to  a  steamship  which 
had  to  tie  up  for  her  sooner  than  was  ex]pected,  she 
could,  by  stopping  or  ^oing  astern,  avmd  running 
into  the  steamship  which  had  to  give  way,  and 
that  as  The  C.  was  stopped  at  the  time  of  the 
collision,  she  was  not  tobuuna- "  Claw  Cmomio," 
Thb,  P.2).;  94L.T.  174. 

18.  Collition— Tug  and  tow— Fog— Duty  of  tug  to 
Oop  on  hearing  a  fog  tignal  forward  of  her  heamr— 
Artide  16  of  the  BegulatUmt  for  Preventing  CoUieion* 
at  Sea,  1897.— The  tug  C  was  towing  the  barque 
Due  d'  Aba  a  dense  fog  in  the  English  Channel, 
near  the  Boyal  Sovereign  Lightship,  on  a  course  of 
W.S.W.,  when  the  fog  signal  of  the  steamship  C, 
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wluoh  WB8  on  a  course  of  E.  }  N.,  waa  heftrd  on 
the  itfirboard  bowa  of  the  tug  and  tow.  The  tug 
did  not  stop  hfr  ongines  on  De&ring  the  firat  fog 
aignal,  but  on  hearing  a  second  tog  signal,  and  see- 
ing the  loom  of  the  tteamship  C,  she  stopped  them. 
The  steamship  C  stopped  her  engines  on  iirst  hear- 
ing the  fog  signal  of  the  tug  and  tow. 

Held,  that  aa  the  tug  could  have  atopped  het 
engines  on  first  hearing  the  fog  si g Dal  of  the 
ateamship  without  encounberiDg  di£Scuity  with  her 
tow,  she  was  to  blame  for  not  doing  ao,  and  that 
the  tug  and  tow  were  to  blame  for  not  stopping 
in  accordance  with  article  13  of  the  coUision 
legnlations. 

The  judgment  of  Gorell  Barnes,  J.,  ooti firmed. 
— "Chau-knok"  and  "Ddc  D'Aimaik,"  The. 
C.A.  ;  [U»0o]  P.  198  ;  74  L.  J.  P.  55 ;  93  L.  T.  390. 

14.  CoUmoii  —  V(:»$el  nU  tutd  for  profit  — 
Demurrage^Meaaure  of  damajes.— The  damagea  to 
be  awarded  to  a  dock  board,  charged  with  the  duty 
of  maintaining  a  harbour  but  not  entitled  to  dis- 
tribute profits,  in  respect  of  delay  in  their  work, 
which  they  have  suffered  by  reaaon  of  damage  done 
to  one  of  t^eir  dredgera  in  a  collision  caused  by  the 
negligence  of  the  defendants'  serrants,  may  rightly 
be  taken  to  be  the  equivalent  to  the  coat  of  the 
work  to  the  owners  bad  that  work  been  done. 

Judgment  of  Barnes,  P.  {anU,  p.  314,  [1908]  P. 
14),  affirmed. — "  Maepkssa,"  The,  Q.A.^  339; 
[1900]  P.  Sa ;  76  L.  J.  P.  1 ;  94  L.  T.  428. 

Ifi.  CWpuiwry  ptJotoy« — Srem/iMon  •«  favour  of 
"  toaiUng  vettel" — feiiri  miUng  under  foreign-going 
artidti —  Veaiel  takiny  cargo  atporl  in  United  Kingdom 
to  ie  dischaffjed  at  another  port  in  United  Kingiiom — 
Compuhory  pilot — Bristol  (Vharfnye  Ad,  1607  (47 
Oto,  ;i,  ffai,  2,  c  j:xxiii.),  ».  9 — Jferc/ian(  Shipping 
Ait,  1894  (57it5S  ¥ici,c.  60),  j.  603,  »ut-apc(i'o«  2,— 
A  ship  sailing  under  foreign-going  artides  left 
Swanaea  and  went  to  varioua  porta  within  and 
without  the  United  Kingdom,  She  went  from 
Dieppe  to  Hull  in  ballast,  and  at  Hull  she  took 
in  a  cargo  to  be  discharged  at  Bristol,  and  went 
from  Hull  with  auch  cargo  to  Bristol,  where  she 
discharged  her  cargo,  still  sailing  under  the  same 
ATtides.  When  on  the  voyage  from  Hull  to  Bristol, 
the  ship  waa  proceeding  np  the  Bristol  Channel, 
and  waa  within  the  limits  oE  the  port  of  Bristol, 
within  which,  by  section  9  of  the  Bristol  Wharfage 
Act,  1807,  pilotage  by  a  Bristol  pilot  is  compulsory 
for  all  Teasels  except  "coasting  vessels  and  Irish 
traders."  The  master  refused  to  take  a  compulsory 
pilot  on  board,  ou  the  ground  that  the  ahip  during 
the  voyage  from  Hull  to  Bristol  was  a  "  coasting 
vessel"  within  the  meaning  of  the  exemption  by 
reason  of  her  haviug  taken  in  cargo  at  Hull  destined 
to  be  discharged  at  Bristol,  both  ports  being  within 
the  United  Kingdom. 

Held,  that  the  ship  was  not  a  "  coasting  vessel " 
at  the  time  in  question,  and  the  fact  that  she  took 
in  cargo  at  HuU,  a  port  in  the  United  Kingdom, 
which  she  was  going  to  discharge  at  Bristol,  another 
port  in  the  United  Kingdom,  did  not  make  her  a 
"  coasting  vessel "  on  the  voyage  from  Hull  to 
Bristol,  and  that  the  master  was  properly  convicted, 
under  section  603,  aub-aection  2,  of  the  Merchant 
Shipping  Act,  1894,  for  having,  within  a  district 
where  pilotage  was  compulsory,  refused  to  take  a 
pilot  on  board.— PnniB'S  v.  Born,  K.B.D.  ;  93 
L.  T,  634. 

18.  Dock — Unpaid  dock  duet — BUiluU^y  right  of 
dvdt  board  to  detain  ship  until  dues  paid — Mersey 
Doek  A(^  Consoli'lation  Ad,  1838  (21  ct  23  Vid,  c.  43). 
«.  3.'i3. — The  Mersey  Docks    and  Huboor  Board 


have  atatutory  power,  while  any  dock  or  harboni' 
rates  remain  unpaid  in  respect  of  any  towqI,  to 
"cauae  auch  vessel  to  be  detained  until  all  Boch 
rates  have  been  paid," 

A  vessel  in  the  Meraey  Bocks,  in  respect  of  whic^ 
dock  ratei  were  unpaid,  waa  sold  under  an  order  of 
an  Admiralty  Court  in  on  action  by  the  master  and 
crew  for  wages.  The  board  having  refused  to 
allow  the  vessel  to  leave  the  dock  u&tH  the  zmtea 
were  paid,  an  order  was  made  that  the  vessel  should 
"  be  delivered  to  the  purchaser  free  from  all  claims 
and  demands  against  her  upon  payment  of  the 
purchase-money  into  court,"  and  that  "  any  right 
of  the  board  to  payment  of  their  charges  in  priority 
to  other  claimants  "  should  be  preserved  aa  againat 
the  fund  in  court. 

Held  (allowing  the  appeal),  that  the  right  of  thM 
dock  board  to  detain  the  vessel  until  all  Mtea  wa« 
paid  was  absolute,  and  that  no  order  could  be  ntadA 
for  the  delivery  of  the  vessel  from  the  dock  nntil  all 
the  dock  rates  were  paid.—"  Emilii  Mllloit,"  Thi; 
CA.;  1o  L,  J.  K.  B.  31 ;  93  L.  T.  692. 

17.  Equitable  ownenhip — Contribution  to  tsep«uta 
of  voyage — Foreigntr  equitahle  oumer  of  a  thart  in  n 
British  thip — Unrtgiittred  bill  of  lalt. — A  person 
who  haa  a  contract  with  the  registered  owner  of  a 
ahip  under  which  the  Utter  is  a  mere  nominee 
bound  to  act  as  the  former  directs,  bound  to  ray 
him  the  profits,  bound  to  transfer  upon  demand,  is 
an  equitable  owner.  A  person  who  baa  a  bill  of 
sale,  and  haa  only  to  register  it,  is  an  e^oitabla 
owner. 

A.  person  is  an  equitable  owner  where  a  apeciflc 
share  is  held  by  the  registered  owuer_  aa  secnrity 
for  a  aum  of  money,  but  otherwise  on  his  bebali. 

It  does  not  matter  whether  the  equitable  owner 
has  obtained  his  biU  of  sale  from  the  legal  owner  or 
whether  ho  has  not  advanced  ao  far.  Any  dedaia' 
tion  of  trust  by  the  legal  owner,  any  Vtate  of  facts 
acquiesced  in  by  both  parties  which  eetabliahea  the 
relatiou  of  trustee  and  cestui  que  trust  as  to  a  apeoific 
ahare  or  shares  makes  the  (eMui  que  trust  eqaitdUa 
owner,  and  as  such  part  owner  liable  to  oontribnte 
to  the  expenses  of  a  voyage. 

If  the  so-called  trustee  merely  has  a  duty  to  find 
a  share  when  the  agreed  conditions  are  complisd 
with,  or  where  there  is  a  mere  contractual  ralatiOB 
as  to  profits,  or  where  the  trustee  has  aotiw  dntia* 
to  perform,  while  behind  blm  there  are  penaos  who 
have  various  beneficial  interests  in  the  profits,  there 
is  no  equitable  ownership,  and  the  ao-called  trustee  is 
the  owner, 

A  foreigner  who  waa  paid  in  full  for  a  ghan  in  a 
British  ship,  and  has  received  but  not  Twi*ter«d  a 
bill  of  sale,  ia  an  equitable  owner,  ana  m  part 
owner  liable  to  contribution  for  the  expenaei  of  a 
voyage,— Vos  FBKBDEJf  p.  Hcxl,  Bltth,  a  Co*, 
,ff.B.i?.  ;94L.  T.  849. 

1 8 .  King's  s  h  ip  —Pilotage  tl  ua—Lia  Ulitv  of  maakr 
—Merehant  Shipping  Act,  1894  (57  4  58  Kirf.  c.  W\ 
M.  601, 741— Briitol  Channel  motaaeAd,  1861  (S4* 
26  Vict,  c  elcrjcxvi.),  s.  35.— A  collier  owned  by  Ua 
Majesty's  Qovemment  waa  exclusively  eongod  is 
going  backwards  and  forwards  carrying  coal  Mr  iha 
Navy.  She  appeared  in  the  Navy  list  undor  tb* 
heading  "  List  of  small  steam  vessels,  tug*,  ftc. 
employed  on  harbour  service."  Her  master  wai  not 
an  officer  of  the  Boyal  Navy.  On  divers  OCcaaioM 
the  master  of  the  collier  employed  a  lioenead  pilot 
for  the  port  of  Cardiff,  and  the  pilot  took  peOMed- 
ings  under  section  691  of  the  Uerchant  efaipptng 
Act  against  the  master  to  recover  pilotag«  aiae* 
according  to  the  scale  imposed  by  bye- laws  nade  ia 
pursuance  of  the  Merchant  Shipping  Act,  1994)  i 
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a  local  Aot  (in  which  the  drown  were  not  mentioned} 
nnder  which  the  pilots  were  licensed. 

Held,  that  the  ooUier  was  a  kind's  ship,  and  there- 
fore oame  within  the  exemption  conferred,  hy 
section  741  of  the  Merchant  Shipping  Act,  and  that 
the  master  of  'Uie  King^s  ship  was  not  li^e  to  pay 
pilotage  dues  on  the  scale  contemplated  by  the 
bye-laws.— Stmohs  v.  Bakme,  K.B.D.,  169;  [1906] 
2  KB.  723;  74  L.  J.  K.  B.  966 ;  9SL.T.  648. 

19.  MereaniiU  law — Naval  court — Juri»dietion— 
Merehant  Shipping  Act,  1894  (67  A  68  Viet.  e.  60), 
M.  225,  480-486. — A.  naval  court  summoned  in 
aooordance  with  sections  480-486  of  the  Mertjhant 
Shipping  Act,  1894,  is  a  court  of  record,  and  its 
or^rs  cannot  be  impeached  providing  they  are 
"duly"  made — i.e.,  providing  the  proceedings  are 
reg;ular  and  the  matter  is  one  withm  the  jurisdic- 
tion of  the  court.  The  powers  ^ven  to  a  naval 
court  by  section  483  of  the  laid  Aot  may  be 
exercised  in  respect  to  offences  under  section  226. 
Hence  the  court  has  power  to  "  disohaige  a  seaman 
from  his  ship  "  for  an  offence  under  section  226, 
which  provides  that  the  seaman  for  snoh  offence 
"  shall  be  liable  to  be  punished "  summarily. — 
HnrroN  v.  £a8  Stxamshif  Co.,  K.B.D.,  182 ;  94 
L.  T.  646. 

20.  LimitaUon  ofliahilUy — Title  o/tuit — Deierip- 
tion  of  plaintiffe — Life  daim» — Bail  in  lieu  of  pay- 
ment into  eowrt. — ^Where  the  owners  of  a  vessel  se^ 
to  limit  their  liability  in  respect  of  a  oollision 
under  the  provisions  of  the  Merchant  Shipping  Act, 
1894  (67  &  58  Yiot  c.  60),  ss.  603,  604,  it  is  not 
su£Soient  to  describe  the  plaintiffs  on  the  writ  as 
"  The  owners  of  the  ship  or  vessel,"  for,  the  action 
being  one  for  personal  relief,  the  names  of  the 
owners  of  the  vessel  at  the  time  of  the  collision 
should  be  set  out  on  the  face  of  the  writ. 

Where  the  owners  of  the  vessel  at  fault  institute 
a  suit  for  the  purpose  of  limiting  their  lialnli^  in 
respect  of  a  colnsion  which  has  caused  loss  of  uf  e, 
and  in  respect  of  which  loss  of  life  the  claims  made 
do  not  amount  to  the  total  limit  of  the  owners' 
statutory  liability,  the  court  may  grant  a  decree  on 
their  giving  bail  for  an  amount  to  be  fixed  by  the 
court  and  an  undertaking  to  give  bail  if  required 
for  the  balance  of  their  statutory  lialnlity  instead 
of  requiring  them  to  pay  into  court  uie  total 
amount  of  their  statuto^  liability  in  respect  of  the 
life  claims.—"  Ihvkntob,"  Thb,  P.D.  ;  93  L.T.  189. 

21.  Neotuaria — Tnturanct  prmUume — Payment  hy 
hrckert — Right  of  broker  and  underwriter  to  recover  by 
aictionianm—Admirally  Court  Act,  1840(3  & 4  Viet. 
c.  66),  «.  6. — Sums  paid  by  a  broker  as  insurance 
premiums  for  the  purpose  of  effecting  insur- 
ances on  the  hull  and  safe  arrival  of  a  vessel  or 
sums  due  to  underwriters  as  premiums  cannot  be 
recovered  by  the  broker  or  by  the  underwriters  as 
necessaries  within  the  meaning  of  section  6  of  the 
Admiralty  Court  Act,  1840 ;  and,  as  such  sums  are 
not  necessaries,  the  broker  and  underwriters  have 
no  right  to  proceed  M;ainst  the  ship  in  rem. — 
"  Ardbx  Theodohb,"  Tks,  P.D.;  93  L.  T.  184. 

22.  Pilotage — Deeition  of  pilotage  authority  — 
Appeal  —  Hxteniion  of  time  —  Pilotage  —  Appeal 
Bulee  {Stipendiary  and  Metropolitan  Police  Magie- 
inUu),  1890,  r.  1.  —  A  magistrate  has  power 
under  rule  1  of  the  Pilotage  Appeal  Bules 
(Stipendiary  and  Metropolitam  Police  Magistrates), 
1890,  r.  1,  to  extena  the  time  for  appealing 
although  the  prescribed  time  has  expired  before 
Uie  date  of  the  application  for  the  extoision. — ^Bsz 
V.  IiBWiB,  K.B.D. ;  [1906]  2  E.  E  807 ;  76  L.  J. 
K.  B.  608. 


23.  Saivage—Action  by  di/auit— Derelict  veeed— 
Amount  of  aroard. — The  L.,  a  derelict  schooner  on 
fire  iu  the  North  Sea,  was  taken  in  tow  by  the  tug 
D,  The  tug  beached  her,  and,  with  the  assistance 
of  another  tug,  extinguished  the  fire. 

The  owners  of  The  D.  instituted  proceedings  to 
recover  salvage,  and  arrested  The  L.  No  appear- 
ance was  entered  on  behalf  of  the  owners  of  The 
L.,  and  the  action  proceeded  by  default.  Before 
the  trial  of  the  action  The  L.  was  appraised  and 
sold  by  the  marshal  and  realized  £256.  The 
marshal's  expenses  amounted  to  £108  14s.  6d.,  and 
the  net  proceeds,  £146  Ss.  6d.,  were  paid  into  court. 
The  salvors  had  paid  £88  18s.  6d.  for  assistance 
rendered  to  them  insalving  the  vessel,  and  were  liable 
for  harbour  dues  amounting  to  £21  178.  9d. 

Held,  that  under  the  oiroumstanoes  the  salvors 
were  entitled  to  the  balance  of  the  fond  as  salvage. 
— "  LouHA,"  The,  P.D. ;  [1906]  P.  146 ;  76 
L.  J.  P.  76;  94Ii.T.  658. 

24.  Salvage — Award — Apportionment — Navigtition 
and  engineer  offlcert'  ratings — 8q>araie  repreeentation 
of  tome  membere  of  crew — Ootte. — The  tank  steam- 
uiip  L.  fell  in  wiui  the  disabled  twin-screw  steam- 
ship B.  in  the  North  Atlantic  and  towed  her  into 
TTaJifa-r,  a  distance  of  about  280  miles.  The  B.^$ 
boat  was  employed  in  passing  the  hawsers  and 
mafcing  the  vessds  fast.  No  member  of  the  crew 
of  The  L.  performed  any  special  service. 

On  the  Ist  of  Decembisr,  1905,  the  solicitors 
acting  for  the  owners  of  The  L.,  without  any  direct 
authority  from  the  crew,  who  numbered  thirty-six, 
issued  a  writ  on  behalf  of  the  owners,  master,  and 
crew  of  The  L.,  olaiiniug  salvage  for  services 
rendered  to  The  B.,  her  oarg^o  and  freight,  and  on 
the  12th  of  December,  1905,  delivered  a  statement 
of  claim  on  behdf  of  the  owners,  master,  and  crew 
of  The  L.,  to  which  on  the  27th  of  December  the 
owners  of  The  B.  delivered  a  defence. 

On  the  18th  of  December  twelve  of  the  crew  of 
The  L. — four  able  seamen  and  eight  firemen — g^ve 
notioe  to  the  defendants'  solicitors  of  a  change  of 
solicitors,  and  on  the  6th  of  January,  1906,  a 
further  statement  of  daim  was  delivered  on  behalf 
of  the  twelve,  and  on  the  10th  of  January  the 
owners  of  The  B,  delivered  a  defence  to  that  daim. 

On  the  hearing  of  the  salvage  suits  the  owners, 
master,  and  twenty  -  four  of  the  crew  were 
represented  by  two  counsel,  and  the  remaining 
twBlve  of  the  crew  were  also  separately  represented 
by  two  counsel.  Counsel  for  tiie  owners,  master, 
and  twenty-four  of  the  crew,  when  askiog  for  an 
apportionmoit,  steted  that  if  the  usual  practice  was 
followed  of  apportioning  the  salvage  among  the 
crew  aooordiog  to  their  rating,  the  effect  would  be 
that  the  engineer  officers  would  receive  more  than 
the  navigating  officers,  who  probably  had  had 
harder  work  in  consequence  of  the  salvage  than  the 
en^neer  officers  had  had. 

Held,  that,  as  the  navigating  officers  had  not 
taken  any  extraordinary  part  in  the  salvage 
service,  they  were  not  entitled  to  an  increased  share 
in  the  award,  which  would  be  apportioned  amongst 
the  crew  according  to  their  rating. 

Held,  that  the  twelve  seamen  were  not  entitled 
to  costs,  but  that  they  were  not  to  be 
condemned  in  costs. — "  Bbxukn,"  Thb,  P.D. ;  94 
L.  T.  380. 

26.  Salvage — Co-mZvots — Oonedlidaled  euitt — Sepa- 
rate repreeentation — Couniel—Coeti. — TIm  P.,  a  four- 
masted  steel  barque  of  2, 138  tons  register,  while  on 
a  voyage  from  Belfast  to  Antwerp  in  tow  of  the 
tug  H.,  which  was  under  contract  to  tow  her  to 
Fludiing,    met   with  heavy  weatiier,  and,    while 
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running  for  ihelter,  broke  adrift  from  The  B.,  bot 
managed  to  bring  up  neat  Pladda  laland  with  a 
full  scope  of  eh«in  on  both  her  anchors.  When  The 
fl.  came  up  to  Tht  P.  it  was  found  that  the  anchor 
chains  of  the  latter  were  foul,  that  the  anchors 
could  not  he  rained,  and  that  they  would  have  to  be 
Hlipped.  The  roaster  of  The  P.  then  sent  The  H.  for 
further  assiatance,  and  The  H.  brought  baok  the  tug 
F.  8.  Tht  B.  and  F.  S.  then  took  The  P.  to 
Oreenocb,  where  she  wm  safely  moored.  The 
owners,  maiferB,  and  crews  of  both  tugs  instituted 
proceedings  for  Balvage,  the  owners  of  The  H, 
claiming  that  the  towage  contract  had  been 
superseded  by  the  events  which  had  happened. 
The  salvage  suits  were  consolidated,  the  conduct  of 
the  action  being  given  to  the  owners  of  Tht  F.  S, 
At  the  trial  of  the  action  The  B.  was  represented  by 
a  leading  and  junior  counsel.  The  F,  S,  was  also 
represented  by  two  counsel.  The  court  awarded 
each  salvor  £300.  Counsel  for  The  B.  asked  for 
a  oertifioftte  for  the  separate  representation  of  The 
Bt  by  two  counsel. 

Held,  that  as  the  defendants  had  alleged  that  The 
II.  was  not  entitled  to  salvage,  but  was  only  fulfill- 
ing her  agreement,  the  owners  of  The  H.  w«re 
entitled  to  be  separately  represented  by  two 
counsel.— "  PoLTALLOcn,"  Tbk,  P.D,  94  L.  T.  556. 

2B.  Seamen — Repatriation  of  teamen — Payment  fty 
eonml— Norwegian  law. — By  the  Norwegian  Mari- 
time Code,  if  a  ship  is  "lost."  the  expenses  of 
sending  home  the  master  and  crew  are  defrayed  by 
the  State,  and,  therefore,  as  such  expenses  do  not 
ultimately  fall  upon  the  owners  of  the  ship  which 
is  lost,  they  are  not  recoverable  by  them  from  the 
owners  of  the  wrong-doing  ship  which  caused  the 
loss.— "OUAFTSMAK,"  THE,  P.D.  \  [1906]  P.  153. 

21.  Seinnan  —  Waget  —  AgrtemerA  for  oTdiaary 
DOyaije — Diicovery  6y  ere ta  thai  cargo  it  contra!>and  of 
war  far  Mligerent  purt—Effaaal  to  proceed  on  voyage 
-^Termination  of  tervice—Claim  for  ivagtt— Merchant 
Shipping  Act,  1894  (57  &  68  Vict.  c.  60),  si.  131, 
158. — A  seaman  signed  articles  to  serve  on  board  a 
British  ship  for  a  voyage  not  exceeding  two  years 
to  ports  in  the  East,  proceeding  to  Hong-kong  and 
thereafter  trading  to  ports  in  any  rotation  and 
en^g  at  a  port  in  the  United  Kingdom.  War 
then  existed  between  Bussia  and  Japan,  end  coal 
had  been  declared  contraband  of  war.  The  vessel 
left  with  a  cargo  of  coal  to  Hong-koDK  or  Shanghai 
as  might  be  ordered  at  Singapore.  On  the  voyage 
to  Singapore  the  cargo  was  sold  for  Nagasaki  in 
Japan,  and  on  the  arrival  of  the  ship  at  Singapore 
the  master  received  orders  from  the  owner  to  go  to 
Nagasaki  instead  of  Hong-koug.  At  Singapore  it 
first  came  to  the  knowledge  of  the  crew  that  the 
sbip  was  to  go  to  Nagasaki  instead  of  Hong-kong. 
They  refused  to  proceed  to  Nagasaki  on  account  of 
the  increased  riak  and  danger  in  going  to  a 
boUigerent  port  with  contraband  of  war.  It  was 
then  arranged  by  the  master  that  the  crew  should 
remain  at  tJingapore  and  that  ha  would  call  for 
them  on  his  way  back.  He  took  another  crew  on 
board,  went  to  Nagasaki,  delivered  the  coal,  and 
left  that  port,  but  on  her  way  back  the  ship  was 
driven  ashore,  was  got  off,  and  was  taken  to  Hong- 
kong. It  was  not  proved  that  she  became  a  wreck. 
The  seaman  was  sent  home  with  the  rest  of  the 
crew  and  arrived  in  London,  He  claimed  his  wages 
«p  to  the  date  of  his  arrival  in  London,  upon  the 
ground  that  the  agreement  was  broken  by  the 
owner  when  the  ship  was  ordered  to  Nagasaki 
When  he  made  the  agreement  he  had  no  knowledge 
that  be  would  be  required  to  sail  with  contraband 
of  war  to  a  belligerent  port. 


Held,  that,  there  having  been  no  wreck  or  lo««  ot 
the  ship  which  would  terminate  the  service  under 
section  158  of  the  Merchant  Shipping  Act,  1894. 
and  there  having  been  no  termination  by  the  dis- 
charge of  the  seaman  under  the  terms  of  the  coo- 
tract  or  under  the  provisions  of  the  Act,  either  (ik 
home  or  abroad,  the  seaman  was  entitled  to  bi« 
wages  up  to  the  date  of  his  arrival  in  London. — 
Lloyd  v.  Shxxn,  K.B.D.  ;  93  L.  T.  174. 

28.  Seaman^Wagei—Contrahanii    of   «Mir — Norn' 
diKloture  that  cargo  fur  htlHgerent  poHSefatal  kg 
fannan  to  proceed, — The  respondent  (a  seaman)  ssgoad 
articles  at  Glasgow  for  a  voyage  on  the  BHtiah 
steamship  O.  of  "  not  exceeding  three  years*  dura- 
tion to  any  ports  or  places  within  the  limits  of  T4 
degrees  north  and  60  degrees  south  latitttde  com-  ' 
mencing  at  Glasgow,  proceeding  thence  to  Hong-, 
kong,  viii  the   Bristol  Channel,  tbereaftw  tra^u^l 
to  ports   in    any    rotation,    and    to   end  at  aiun' 
port    in    the  United    Kingdom    or  oontinent    of 
Europe    (within    home   trade  limits)   as    m^y   h» 
required  by  the  master." 

The  vessel  proceeded  to  Cardiff,   where  _sh»  was 
loaded  with  a  cargo  of  coal.      At  the  time  **•< 
articles  were  signed  a  state  ot  war  existed  betwsan'^ 
Russia  and  Japan,  and  both   Powers  had  decUrecl 
coal  to  be  contraband  of  war. 

The  appeUant  knew  at  the  time  of  the  loading  of 
the  vessel  at  Cardiff  that  the  cargo  was  destined  fori 
the  Japanese  port  of  Saseho,  but  did  not  diadoM 
this  infnrmition  to  the  resixjodent  and  the  rert  of 
crew.  Sasebo  is  within  the  limits  prescribed  in  tht 
articles. 

Upon  arrival  at  Hong-kong  the  respondent  dii- 
covered  the  port  of  destination,  and  refused  to  pro- 
ceed in  the  vessel.  He  remained  at  Hong-konx 
until  she  returned,  when  he  rejoined  her  ■ad 
returned  to  Cirdiffi. 

Held,  that  the  respondent  was  entitled  to  wa^M 
and  maintenance  while  be  was  waiting  at  Hong- 
kong.—SiBEBY  V.  CoNinai.Tf,  K.B.D. ;  9*  L.  T. 
198. 

29.  Seamftn—Waget—End  of    vogage-^JgntwMnt 
— P(>r(   within  hom»  trading   timitt  a*  rt-jairtd  iy 
matter — Port  where    cargo  it  diicharijtil — Mrrehaat 
Shipping  Act,  189i  (57  i  .58  Vict.  r.  60),  u.  U3.  U* 
(2)  (a),  115  (5),  lie,— A  seaman  shipped  at  Cardiff 
under  an  agreement  for  "a  voyage  not  sxceeding 
one  year's  duration  to  any  ports  or  places  within 
the  limits  of  seventy-five  degrees  north  latitude  and 
sixty  degrees  south  latitude,  commencing  at  Cardi^  i 
proceeding  thence  to  Malta,  thereafter  trading  tsl 
ports  in  any  rotetion,  and  to  end  at  such  port  in  di«l 
United  Kingdom  or  Oontinent  of   Europe  withilll 
home  trading  limits   as  may  be  required  by  thn 
master."     The  vessel  saileil  from  Cardiff  for  IfaltKl 
and  then  to  a  Black  Sea  port,  where  she  loaded  M 
cargo  tor  Southampton.     On  arrival  at  Southam^J 
ton  she  discharged  the  whole  of  her  cargo,  and  th« 
seaman  demanded    his    wage*  and  hii  ditchangtl 
upon  the  ground  that  the  voyaee  w««  at  an  end.1 
The  master  refused,  stating  that  the  voyaije  wm  not 
at  an  end  until  the  ship  got  back  to  Cardiff,  aad 
that  the  seaman  would  have  to  go  on  with  the  ship 
to  that  port. 

Held,  that  the  master  had,  by  the  aereement,  the 
power  of  fiiiug  at  what  port  within  Dome  tnding 
limits  the  voyage  was  to  end,  and  that  th«  voyag* 
did  not  necessarily  end  at  the  port  within  hoAC 
trading  limits  where  the  cargo  was  finally  di»- 
charged.— ■'  SnABSD.'LLR,"THE,  C.A..  335  ;  [1900]  P. 
103  ;  73  L  J.  P.  31 ;  94  L.  T.  .W8.  , 

30.  SeaTmn—Waget'-Terminatioo    of   lervia    M 
loit— Capture — Dettructton — Merchant  Shipping  ^<9 
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1894  (57  &  68  Viet.  e.  60),  «.  1(8.— Seotion  158  of 
the  Merchant  Shipping  Act,  1894,  provides  that 
where  the  servioe  oi  a  seaman  terminates  before  the 
date  contemplated  in  the  a^;reement  hy  reason  of 
the  ynedk  or  loss  of  the  ship,  the  seaman  shall  be 
entitled  to  waees  np  to  the  time  of  snch  termina- 
tion, but  not  for  any  longer  period. 

Held,  by  Lord  Alverstone,  uCJ.,  and  Bidley,  J., 
that  a  "loss"  of  the  ship  oocnrs  when  the  ship 
ceases  to  exist  as  a  ship;  by  Darling,  J.,  that  a 
"  loss  "  oocnrs  when  the  vessd  is  captared  and  the 
owner  deprived  of  her,  and  that  the  fact  that  the 
vessel  was  aabseqnently  destroyed  was  immaterial  in 
considering  whether  the  capture  of  the  vessel  was  a 
"  loss  "  within  the  meaning  of  the  above  section  or 
not. 

A  seaman  signed  articles  for  a  voyage  to  places 
indlnding  ports  in  Japan,  Manchuria,  and  Siberia. 
BoBsia  was  then  at  war  with  Japan,  and  the  ship 
was  captured  by  a  Bussian  man-of-war,  and  a  few 
days  later  was  destroyed  by  the  Bossians.  There 
was  no  evidence  that  she  was  cairjdng  contraband 
of  war  or  that  her  capture  was  justified.  The 
seam«n  were  sent  to  England  as  distressed  seameo, 
and  claimed  wages  up  to  the  time  of  their  arrival 
in  England. 

Held,  fierLord  Alverstone,  L.C.J.,  and  Bidley,  J., 
that  the  ship  was  "  lost"  at  the  time  when  the  ship 
was  destroyed,  and,  therefore,  that  the  seamen  were 
only  entitled  to  wages  up  to  that  time ;  per  Darling, 
J.,  that  wages  ceased  when  the  ship  was  captured. 

Atutin  Friars  Steam  Shipping  Oo.  v.  Strack,  63 
W.  B.  661,  [igOS]  2  E.  B.  315,  distinguished.— 
SrvTEWBiGHT  V.  Allbn,  K.B.D.,  604;  [1906]  2 
E.  B.  81 ;  75  L.  J.  E.  B.  476 ;  94  L.  T.  778. 

See  idso  Harbonr,  1,  2 ;  Mortgage,  6. 

SLANDBE:— 

Privilege — Magistrate  titting  at  testiont  —  With- 
drawal of  criminal  charge — Worde  tpokea  in  eowree  of 
Judicial  proeeedingt. — ^A  justice  of  the  peace  sitting 
at  sessions  to  dispose  of  a  criminal  case  which  comes 
before  him  is  acting  judicially,  and  observations 
made  by  him  on  giving  leave  to  withdraw  such  a 
charge  are  made  by  him  in  the  course  of  a  jadidal 
proceeding,  and  are  therefore  privileged  and  not 
actionable,  even  if  made  malidoosly  and  without 
reasonable  cause. 

Allardiee  v.  Bobertton,  1  Dow.  &  dark  495,  not 
followed. — liA.yrv.  Llewbixtn,  C.A.,  368;  [1906] 
1  E.  B.  487;  75  L.  J.  K.  B.  320;  94  L.  T.  359. 

See  also  Practice,  8. 

SOLIOITOB:— 

1.  Carrying  on  hatineu  of  bookmaker— No  certificate 
taken  out  while  earrying  on  business. — The  respondent^ 
a  solicitor,  who  had  ceased  to  practise  in  1898  and 
had  not  since  taken  out  a  oertinoate,  carried  on  the 
business  of  a  bookmaker,  and  in  the  course  of  his 
business  had  sent  drcnlars  to  a  minor,  a  married 
woman,  and  a  bank  manager. 

Held,  that  the  respondent  had  been  guilty  of 
oondnot  unworthy  of  a  member  of  the  profesiioD, 
and  must  be  struck  oS  the  rolls,  but  that  it  would 
be  open  to  him  if  he  bond  fide  abandoned  the 
business  to  apply  to  the  Master  of  the  Bolls  for  re- 
instatement.— SoLicrroB.  A,  Bb,  ThiLawSooisty, 
Kx  Fabtx,  K.B.D.  i  93  L.  T.  838. 

2.  Costs— Amendment  —  Alterations  —  Omissions — 
After  verdict —  Taxition  —  B^erenoe — Solicitors  Act, 
1843  (6  <£  7  Vict.  e.  73),  «.  37.— A.,  a  solicitor, 
delivwed  to  his  client  B.  a  bill  of  costs  which  he 
subsequently  amended  by  a  second  bill  of  costs 
increased  by  certain  items  omitted  from  the  first 
bill.  Subsequently  A.  brought  an  action  upon  the 
second  bill  of  costs  against  B-,  who  pleaded  (1)  no 


retainer,  (2)  no  right  of  action  upon  an  amended 
bUl  of  costs.  It  was  agreed  by  the  parties  at  the 
trial  of  the  action  that  only  the  question  of 
liability  should  go  to  the  jury.  Upon  this  question 
thejory  gave  their  verdict  in  favour  of  the  plaintafi'. 

Held,  that  the  bill  sued  upon — i.e.,  the  second 
bill— could  not  after  verdict  be  sent  by  the  judge  ta 
a  taxing-master  to  be  taxed  under  section  37  of  the 
Solicitors  Act,  1843,  but  could  only  be  sent  as  a 
reference  under  the  general  jurisdiction  of  the  court 
to  order  a  reference  as  to  quantum.  Upon  such 
reference  it  would  be  open  to  the  defendants  to  put 
forward  the  first  bill  of  costs  as  evidence  of  what 
the  proper  charges  should  be. 

Semble  {per  Vaughan  Williams,  LJ.),  that, 
although  the  taxing-master,  acting  as  a  referee, 
would  bring  to  bear  upon  the  question  the 
principles  of  taxation,  yet  all  the  principles 
appli(»ble  to  taxation  of  a  bUl  of  costs  would  not 
necessarily  apply,  e.g.,  the  rule  that  the  solicitor 
must  pav  the  costis  of  taxation  if  one-sixth  put  of 
the  bill  be  taxed  oS. 

Per  Moulton,  L.J. — A  solicitor  may  amend  bond 
fide  his  bill  of  costs  at  any  time  before  an  order  of 
taxation  has  been  obtained  or  taxation  has  been 
threatened  by  the  client. — ^Lx;msdxn  v.  Shipoots 
liAim  Profkbxt  Co.,  C.A,,  461. 

3.  Costs  —  Debenture-holder  action  —  Plaintiff's 
solicitors'  costs,  charges,  and  expenses  —  Property 
recovered  or  preserved — Charging  order— Solieitors 
Act,  1860  (23  (£  24  Vict,  c  127).  «.  28.— The  plaintiff 
brought  an  action  on  behalf  of  himself  and  the 
other  debenture-holders  to  realize  their  security. 

Held,  that  the  solicitor  was  entitled  to  a  ohw-ging 
order  for  the  difference  between  the  plaintiff's 
party  and  party  and  solicitor  and  client  costs  of  the 
action,  on  the  fund  belonging  to  the  debenture- 
holders,  because  the  plaintiff  was  unable  to  pay 
such  difference.— HoAsi  &  Sons  (Limitkd),  Kb, 
Oh.D.  FarweU,  J.,  278;  [1906]  I  Oh.  271 ;  76 
L.  J.  Oh.  206. 

4.  Costs — Taxation^Disburseme-nt  —  Stamp  duty 
on  sfuxre  capital  of  company— Stamp  Act,  1891  (64  it 
65  Vict.  e.  39).  «.  112— Ji'inance  Act,  1899  (62  <£  63 
Viet.  e.  9),  s.  1— Solicitors  Act,  1843  (6  <fc  7  Viet,  e, 
73),  s.  37. — A  payment  made  by  a  solicitor  on 
behalf  of  the  promoter  of  a  company  in  respect  of 
tibe  ad  valorem  stamp  duty  payable  on  the  nominal 
share  capital  of  the  company  under  section  112  of 
the  Stamp  Act,  1891,  as  extended  by  section  7  of 
the  Finance  Act,  16^9,  is  not  a  "disbursement" 
within  the  meaning  of  section  37  of  the  Solicitors 
Act,  1843,  and  ought  not  to  be  included  in  his  bill 
of  costs. — Blaib  &  QmLtsa,  Bb,  C.A.,  649 ;  [1906] 
2  E.  B.  131 ;  76  L.  J.  K  B.  624 ;  94  L.  T.  873. 

5.  Costs —  2'axation —  Taxing-master's  certificate — 
Alteration  by  substitution  of  item  —  Correction  of 
arithmetical  error — Inclusion  in  bill  of  costs  of  deposit 
under  Bankruptcy  Bales,  r.  147 — Solicitors  Act,  1843 

i6  <fe  7  Vict  c  73), — On  a  review  of  taxation  of 
>ills  of  costs. 

Held,  that  the  taxing-master  may  not  allow  an 
improper  item  in  a  bill  to  stand  in  place  of  a  proper 
item  omitted,  but  that  he  may  correct  ao  arith- 
metical error,  because  he  aiid  his  client  are  equally 
able  to  chedE  the  result  in  the  latter  case.  A 
deposit  paid  under  rule  147  of  the  Bankruptcy 
Bnles,  on  presentation  of  a  bankruptcy  petition,  is 
.  properly  included  in  a  bill  of  costs. 

In  re  Carven,  8  Beav.  436 ;  In  re  Walters,  9  Beav. 
299 ;  In  re  Thompton,  34  W.  R.  U2.  30  Oh.  D.  441, 
followed.— Okajit,  Bulcbaiq,  4  Co.,  Be,  Ch.D. 
FarweU,  J.,  165;  [1906]  1  Oh.  124;  75  L.  J.  Ch, 
106;  93L.  T.  760. 


163 


St  amp  t. 


DIGEST. 
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6.  Litn— Country  loUeitor  and  town  agent — Trtutee 
IB  baiikruptey^ Right  fa  production  of  docwTntnlt  in 
order  to  voitch  bill  of  cos(j — Waiver  of  Htn. — ThU 
was  an  appeal  from  Joyce,  J.  (reported  S3  W.  R. 
444),  but  no  order  was  made  upon  the  appeal 
except  that  the  appellant  should  pay  the  costs  of 
the  aopBftl.— JoKKa  &  RoBEara,  Re,  C.A.,  22  ;  74 
L,  J.'Oh.  4S8. 

7.  Taxation  of  eoita—Solii-.itor  and  dient  cotU— 
tnclaiion  of  taxed  party  and  party  ccUi — Method  of 
cakalation  of  one-iixth  part—DisbaraemenU—Pro/ta- 
tiomd  charget— Existing  practice  in  taxing  n^iee— 
Taxation  of  liquidator't  bill  of  cottt — Ord,  65,  r.  27 
(38b).— In  a  hill  of  costs  of  a  retiring  liquidator  to 
bo  taxed  as  between  solicitor  and  client,  costs 
which  have  been  alresdy  tared  and  paid  as  between 
party  and  party  are  projierly  included,  and  in 
determining  whether  one-sixth  part  of  the  bill  has 
been  disallowed,  the«e  party  and  party  coats  muit 
be  treated  as  part  of  the  bill,  add  in  detennining 
the  saoie  qui^stion  the  professional  charges  are 
atone  to  be  considered,  and  disbursements  should 
be  disregarded.  These  principles  apply  both  to 
bills  taxed  under  the  Solicitors  Acts  and  to  others, 
The  existing  practice  of  the  Taxing  Office  upon 
this  queation  is  not  in  aooordanco  with  the  rales, 
and  is  incorrect.— Me ttOAirni,K  LiOHTEKAOK  Co., 
UK,  Ch.D.  Warrington  J.,  m9 ;  [1906]  1  Ch.  401; 
70  L.  J.  Ch.  171 ;  9*  L.  T.  405. 

See    also    Baukruptcy   S  ;    limitationi.   Statute 
of,  4. 
STAMPS.— See  Inland  Revenue,  19-21. 

BFCCE3SI0N  DUTY.— See  Inland  Revenue,  23. 

SUNDAY  :— 

Obitrvanct  Act — Bxtrciaing  tolling  on  Sunday — 
FiyxmptUm  of  cook-thop  .  .  .  for  «"eft  m  cannot 
othfrwlit  fee  provided  for — Sunday  Oh$ervance  Act, 
1677  (29  Car.  2,  c.  7),  *e.  1,  3. — The  premiaea  of  a 
chipped  potato  dealer  who  in  the  course  of  his  buai- 
neis  cut  up  and  cooked  potatoes,  lome times  alone 
and  sometimes  with  fish,  and  sold  them  to  the  work- 
ing classea. 

Held,  to  be  a  cook-shop  within  the  meaning  of 
section  3  of  the  Sunday  Obaerranoe  Act,  1677,  and 
that  he  was  not,  therefore,  liable  to  the  penalties  in 
section  1  as  carrying  on  his  ordinary  calling.— 
BuLLBK  V.  Ward,  K  B.D.  ill ;  74  h.  J.  K.B.916; 
93  L.  T,  439. 

SUPPOBT:— 

ilftnM  and  mineraJa  —  Sitlsident^  —  Lateral  and 
vertical  support — Comtrurtion  of  Water workt  Clauiet 
Act,  1847  (10  *  11  Vid.  c.  17).— Undertakers  can- 
not claim  under  conTeyanoei  made  in  pursuance  of 
Acta  incorporating  the  Ettilway  Clauses  Consolida- 
tion and  Waterworks  Clauses  Acts— whether  such 
conveyances  be  of  surface  alone  or  of  surface  and 
minerals — any  right  to  support  from  land  belong- 
ing to  any  person  to  wliom  they  have  not  paid,  or 
are  not  ready  and  willing  to  pay,  compensation 
under  the  Act 

Pountneg  v.  Cinyloa,  31  W.  R.  664,  11  Q.  B.  D. 
820,  followed.— MANcnaBTEE  Cobpohatiok  tp.  New 
Moss  OoixiiraT,  Ch.D.  Fanuell,  J.,  240  ;  [1906]  1 
Ch.  278  ;  75  L.  J.  Ch.  145 ;  93  L.  T,  762. 

See  also  Mines,  2. 

TELHPHONE  :— 

Biual  eyttemi  in  tame  crcAanje  area — /nfercom- 
munication—Froper  facililiet—tete</ruph  Ad,  1899 
(62  it  63  Vict.  c.  38},  t.  3.  sub-teetion*  1,  4,  S.— A 
telephone  company  bad  before  Septembar,  1902, 
estabhshed  a  system  of  public  t^ephoaic  ooni- 
muntoation  in  a  oertun  area.    Under  the  Telegraph 


Act,  1899,  the  Postmasteir-QflnMfal  granted  a  Itmnc* 
to  a  municipal  corporation  over  the  same  M©a,  •od 
extended  the  then  existing  licence  of  the  company 
for  such  a  period  as  to  Oill  section  3,  sub-section  5. 
into  operation.  The  corporation  established  aad 
Opened  their  system,  utd  made  a  request  for  inter- 
communication within  section  3,  sub-section  5, 
having  at  that  time  the  number  of  Bubacrib«ra 
required  to  satisfy  article  1  of  the  Telegraph  (Inter- 
communication) Order,  1899.  The  companj  retnaed 
to  allow  the  corporation  to  connect  with  their 
system  nnless  Uiey  provided  junction  droaits 
directly  to  connect  their  exchange  both  with  ita 
central  exchange  and  also  with  each  of  its  sat- 
sidiary  exchanges  within  the  area. 

It  was  decided  by  Buckley,  J,  (92  L.  T.  Rep._799\ 
that  proper  facilities  within  the  meaning  of  section  3, 
sub-section  5,  of  the  Telegraph  Act,  1^99,  were 
facilities  for  using  all  the  tergal  component  parU 
of  the  system,  and  that  the  object  of  the  Act  w»« 
that  the  customer  of  each  company  should  use  the 
trunk  line  of  the  other  company:  also,  that  tho 
defendants  had  improperly  refused  to  give  saoh 
proper  facilities. 

The  defendants  appealed. 

The  Court  of  Appeal,  being  of  opinion  that 
Buckley,  J.,  had  taken  a  view  which  waa  andaly 
favourable  to  the  plaintiffs,  eobmittwl  cut&iB 
questions  to  a  scientilic  referee  for  inquiry  and 
report. 

Held,  that,  having  regard  to  the  repliet  con- 
tained in  that  report,  while  nnder  section  3.  sub* 
section  5,  of  the  Act  of  1*I99  and  the  Order  of  lSfl9 
made  pursuant  thereto,  and  in  the  events  which 
had  happened,  the  plaintiffs  were  entitled  to  be 
afforded  by  the  defendants  all  proper  facilitiea  for 
restricted  intercommunication  within  the  meaning 
of  that  order  between  persons  using  the  telephonic 
system  of  the  defendants  and  the  tolephonio  syatem 
of  the  plaintiffs,  yet  certain  specified  junotiaB 
circuits  ought  to  be  provided  in  order  to  siFoid 
such  proper  facilities. 

Order  of  Buckley,  J.,  varied.— SVAXSEl  OoB- 
roEATiow  V.  National  Telefhoks  Co.,  C.A. ; 
94  L.  T.  568. 

TRADE-MARK  :— 

False  tmfU  description— Merehitn'ltat  Mark*  Ad, 
1887  (50  <fc  51  VicL  c.  28),  m.  2,  3.— The  appellant 
sold  in  the  ordinary  oonrse  of  business  a  hundred- 
weight of  soda,  which  was  deacribed  in  the  invcdcea 
as  "  soda  crystals."  The  mitture,  when  analysed. 
was  found  to  contain  crystallized  carbonate  of  loi» 
mixed  with  Glauber  salts,  or  crystallised  sulphate 
of  soda,  varying  in  the  different  samples  from  IS  to 
64  per  cent.  The  evidence  showed  that  the  term 
"  soda  crystals"  meant  ordinary  washing  iod*.  and 
that  that  article  consisted  of  eryitaUiaea  carbonate 
of  soda  containing  not  more  than  3  per  cent,  of 
sulphate  of  soda  or  Glauber  salts.  He  wa«  dii^gtd 
on  an  information  with  having  applied  to  the  gooda 
a  false  trade  deecription. 

Held  (Darling,  J.,  dissenting),  that  the  deaorip- 
tion  of  the  mixture  sold  as  "  soda  crystals  "  wai  • 
ftdfle  trade  deaoription  within  the  meaning  of  see- 
tion  3  of  the  Merchandize  Marks  Act,  18S7,  and 
that  the  appellant  was  properly  convicted. — Fowlb* 
V.  Ceipps,  K.B.D.,  299;  [1906]  1  K.  B.  16j  75 
L.  J.  K.  B.  72  ;  93  L.  T.  808. 

TRADE  UNION  :— 

1.  Siek  benefit— Memher  beentming  intone — Attfra- 
tion  ofrulu — Artion  to  enforce  p<iym*nl  of  bettfjitf.- 
Where  in  accordance  with  a  rule  in  that  b?haU  » 
rule  of  a  trade  union  is  altered  during  the  iasanitr 
of  a  member  who  joined  the  »dety  while  of  sooad 
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mind  the  alteration  of  the  rale  is  valid  as  agaimt 
that  member,  although  he  is  pr<>jadiced  thereby. 

Quaere,  whether  an  action  will  lie  against  a  trade 
union  to  enforce  paymeat  of  benefit  to  membeTi. — 
BuBKS  V.  Amaixiauatbd  Socibty  of  Dyebs, 
K.B.D. ;  75  L.  J.  K.  B.  533. 

2.  Wilfully  withhold — Criminal  mind — Branch 
union— Trade  Union  Aa,  1871  (34  <fc  35  Vict.  c.  31), ». 
12. — Section  12  of  the  Trade  Union  Act,  1871,  pro- 
vides :  "  If  any  officer,  member,  or  other  person 
being  or  representing  himself  to  be  a  member  of  a 
trade  union,  registered  under  this  Act  ...  by 
false  representation  or  imposition  obtain  possession 
of  any  moneys,  securities,  books,  papers,  or  other 
effects  of  such  tradas  union,  or  h«ving  the  same  in 
his  possession,  wilfully  withhold  or  frandnlently 
misapply  the  same,  or  wilfidly  apply  any  part  of 
the  same  to  purposes  other  than  those  expressed  or 
directed  in  the  rules  of  such  trade  union,  or  any 
part  thereof,  the  court  of  summary  jurisdiction 
for  the  place  in  which  the  registered  office  of  the 
trade  union  is  situate,  upon  a  complaint  made  by 
any  person  on  behalf  of  such  trade  union  may,  by 
summary  order,  order  such  officer  .  .  .  Pro- 
vided that  nothing  herein  contained  shall  prevent 
the  said  trade  union  .  .  .  from  proceeding  by 
indictment  against  such  party.    .    .    ." 

Held,  that  no  order  can  be  made  under  this 
section  against  any  of  the  persons  therein  named 
for  "  wiuully  withholding "  unless  it  be  proved 
that  there  was  fraud  or  criminality  in  the  fnlf ully 
withholding. 

BarreU  v.  Markham,  L.  B.  7  C.  P.  405,  followed. 
—Madden  v.  Bhodbs,  K.B.D.,  373;  [19061  1 
EL  B.  634 ;  75  L.  J.  E.  B.  329 ;  94  L.  T.  741. 

TRAMWAY:— 

1.  Oarriag*  of  passengers — Right  of  passenger  to 
break  journey. — A  pasieng^r  on  a  tramoar  took  and 
paid  for  a  ticket  for  a  certain  distance.  He  alighted 
at  an  intermediate  stopping  place,  walked  a  quarter 
of  a  mile,  and  got  into  another  tramoar  which  was 
going  the  same  j  ourney.  Ht  refused  to  pay  the  fare 
demanded  of  him  on  the  second  tramoar. 

Held,  that  the  contract  of  carriage  had  been 
determined  by  the  passenger's  act,  and  that  he  was 
liable  to  be  convicted  for  travelling  on  the  second 
cur  without  paying  his  fare. — Bastaflb  v. 
Metoauk,  K.B.D. ;  [1906]  2  K.  B.  288. 

2.  Difference — Arbitration — Dispute  under  special 
Act— Paving  of  street — Jurisdiction  of  court — Tram- 
tBoys  Act.  1870  (33  <t  34  Vict.  e.  78).  s.  33— Norwich 
EltOrie  Tramioays  Act,  1897  (60  &  61  Vict.  c.  ccliv.), 
t.  57,  sub-section  5. — By  section  57  of  the  Norwich 
Electric  Tramways  Act,  1897,  if  the  tramway  com- 
pany fail  to  maintain  and  keep  in  good  condition, 
to  the  satisfaction  of  the  corporation  (sub-section  5), 
the  junction  of  the  paving  laid  and  maintained  by 
the  company  with  the  surface  laid  and  maintained 
by  the  corporation,  the  corporation  might,  if  they 
thought  fit,  themselves  at  any  time,  after  seven 
days'  notice  to  the  company,  do  the  work  necessary 
for  the  repair  and  maintenance  of  the  road,  and  the 
expense  reasonably  incurred  by  the  corporation  in 
so  doing  shall  be  repaid  to  them  by  the  company. 

The  corporation  repaired  the  road  at  the  junction 
of  the  paving  laid  by  the  tramway  company,  and 
claimed  to  recover  the  expense  thereof  from  the 
company  under  the  above  section.  The  company 
denied  their  liability  to  pay  it,  and  the  corporation 
broocht  an  action  to  recover  the  amount. 

Hud,  that  the  difference  between  the  corporation 
and  the  company  must  be  referred  to  arbitration 
under  section  33  of  the  Tramways  A«t,  1870,  and 
that  the  court  had  no  jurisdictioa  ^  entertain  the 


action ;  and  that,  as  the  jurisdiction  of  the  court 
was  ousted,  the  objection  to  the  jurisdiction  might 
bs  taken  for  the  first  time  in  the  Uourt  of  Appeal. — 

IVORWICH     COHFORATIOX    V.     NORWICH     ElIOTBIO 

Tbamwats  Co.,  C.A.,  672;  [1906]  2  K.  B.  119; 
75  L.  J.  K.  B.  636. 

3.  Purchase  by  local  authority  —  Depot  outside 
district  of  local  authority — "Suitable  to  and  used 
.  .  .  fur  the  purposes  of"  the  undertaking^ 
Liability  to  purchase— Tramways  Act,  1870  (33  4  34 
Vict.  c.  78),  «.  43. — By  section  43  of  the  Tramways 
Act,  1870,  it  is  provided  that  "  Where  the  pro- 
moters of  a  tramway  in  a  district  are  not  the  looal 
authority,  the  local  authority  .  .  .  may  .  .  . 
by  notice  in  writing  require  such  promoters  to  sell, 
and  thereupon  such  promoters  shall  sell  to  them 
their  undertaking,  or  so  much  of  the  same  as  is 
within  such  district  .  .  .  and  aU  lands,  bnild- 
inffs,  works,  materials,  and  plant  of  the  promoters 
suitable  to  and  used  by  them  for  the  purposes  of 
their  undertaking  within  such  district." 

A  local  authority  gave  notice  to  a  tramway 
oompany  that  they  were  required  under  the  above 
section  to  sell  to  them  so  much  of  their  works  and 
nndwt«ldng  as  was  within  the  district  of  the  local 
authority. 

The  company  were  also  the  owners  of  a  large 
deput  situated  outside  the  boundary  of  the  distri^ 
which  was  found  by  an  arbitrator  to  be  "  used  with 
and  suitable  to"  the  undertaking  within  the 
district. 

Held  (reversing  the  j  ndgment  of  the  court  below), 
that  the  local  authority  could  be  compelled  to 
purchase  the  dep6t. 

The  words  "within  snob  district"  qualify  the 
word  "  undertaking,"  and  not  the  woras  "  lands, 
buildings,  works,  materials,  and  plant  of  the  pro- 
moters."— Manohkster  Cabbiaos  Airo  Tbaicwats 
Co.  V.  SwiHTOK  Ubbait  CouNcrL,  H,L.;  [1906] 
A.  C.  277 ;  93  L.  T.  821. 

4.  Bating— General  dittrid  rate — Land  ocoupied  hy 
tramroad — Exemption  as  to  three- fourths  of  net  annual 
value — "Land  used  only  as  a  railway" — Puhlie 
Health  Act,  1876(38*39  Vict.  c.  55),  s.  211.  sub- 
section 1  (6) — BUukpooland  Fleetwood  Tramroad  Acts, 
1896  and  1898  (59  i  60  Vict,  c  exlvii. ;  61  £62  Vict, 
e.  cl.).—Tiy  the  Public  Health  Act,  1876,  s.  211, 
sub-section  1  (6),  "  the  occupier  of  any  land  used 
only  as  a  railway  construoted  under  the  powers  of 
any  Act  of  Parliament,  for  public  conveyance,  shidl 
be  assessed  " — ^to  general  district  rates — "  in  respect 
of  the  same  in  the  proportion  of  one-fourth  part 
only  of  the  net  anniukl  value  thereof." 

A  company,  incorporated  l^  Act  of  Parliament 
for  the  purpose  of  making  and  working  a  tramroad 
and  tramway,  under  the  powers  of  their  Act,  con- 
structed a  tramway  through  the  streets  of  a  town, 
and  at  the  end  of  this  tramway  and  connected 
therewith  they  constructed  a  tramroad  acroas 
conntry  on  land  which  was  their  own  property, 
having  been  acquired  by  them  for  that  purpose 
under  their  statutory  powers.  The  tramroad  at  the 
other  end  joined  on  to  another  tramway  through  » 
town,  which  was  leased  aad  worked  by  the  oom- 
pany. The  whole  line— triunways  and  tramroad — 
was  worked  as  one  continuous  route  by  the  over- 
head electric  system,  and  carriages  could  pass  and 
passengers  be  conveyed  from  one  end  to  the  other 
without  break.  Certain  provisions  of  the  Bailway 
Acts  were  incorporated  and  made  applicable  to  the 
tramroad,  which  for  those  special  purposes  was  "  to 
be  deemed  to  be  a  railway.*' 

Held,  that  the  tramroad  was  not  a  "  railway," 
that  the  land  occupied  by  the  tramroad  was  not 
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«  used  only  aa  a  railway  "  within  the  meaning  of 
the  Boctioti,  and  th»t  the  oom[iany  were  not  uutitloil 
to  be  assessed  to  a,  gen  en  J.  distriot  rate  at  one- 
fourtb  part  only  of  the  net  annual  value, — Blaok- 
rooL  A.vi>  Fleetwood  Tramroad  Oo.  u,  Thornton 
Ueban  Council,  K.li.D.;  91  L.  T.  231. 
See  also  Corporation,  3, 

TR4.NSVAAL,  LA.W  of:— 

LtOit — Conditiaa—  For/dtuTt — Lean  exduuvely 
for  ogricullurnl  purpotts — Sub-division  for  'buildlmj 
parpotu, — The  leapondents  let  land  to  the  appeL- 
laota'  predecessoM  in  title  for  ninety-nine  years, 
and  hy  the  lease  it  was  provided  tbnt  the  land  was 
to  be  used  exclusively  for  ftgricultural  purp-ises, 
and  WM  not  to  be  sub-divided  "in  order  to  sell  or 
lease  such  portion  as  stands  for  building  purposes." 
In  the  event  of  the  breach  of  any  of  the  conditions 
the  lease  was  to  be  nail  and  void,  and  the  lesiors 
were  to  have  the  right  to  resume  poasoision. 

The  appellants  advertised  the  land  for  aale  in 
eighty^five  onO'acre  lota  in  accordance  with  %  plan. 

Held  (affijnjing  the  judttmentof  the  court  below), 
that  the  lessors  were  entitled  to  treat  the  lease  as 
forfeited,  although  the  land  had  not  in  fact  been 
Bub-divided  and  conveyed  to  separate  purchasers, 
and  that  their  remedy  wa«  by  eJHottnent  and  not  by 
interdict.— Shobt  v.  Tcteffontein  Estate,  P.  0,  ; 
[lfH>o]  A.  C.  581 ;  74  L.  J.  P.  C.  148  ;  f)3  L.  T.  57. 

TRESrASS  :— 

Inju  n  d  ion — A  lUijeil  highway —  Ex  it  tiugmtr — Oomt 
— ruTtshtwi. — Although  there  may  be  failure  to  prove 
any  jiublio  right  of  way  recognized  by  law  over  the 
foreshoj'e  or  the  rough  clilT  paths  leading  to  the  sea, 
it  does  not  follow  that  in  an  action  for  tretrpairs  by 
by  tlie  owner  of  the  JnaiH  in  ipto,  even  where  the 
defendants  trespasHed  and  broke  down  obstructionn 
in  asBifrtion  r>f  tli»ir  supposed  rights,  the  court  is 
lx»uud  or  will,  in  the  absence  of  good  reason,  grant 
au  in j auction. 

The  plaintiff  owned  part  of  the  coast  where  there 
were  paths  loading  to  the  sea,  which  had  been  for 
many  years  used  by  iishermen  and  others.  Such 
user  did  no  damage  to  the  plaintiff,  or  interfere  with 
any  plans  for  building  or  development  of  the  pro- 
perty. The  plaintiff  put  obstructions  upon  these 
paths,  which  the  defendants,  in  assertion  of  their 
supposed  right  of  highway,  broke  down.  The 
plaintiff  brought  an  action  claiming  an  injunction. 
The  Attomey-C^ene^al  was  not  a  party.  The 
defendants  failed  to  prove  any  public  rights  &f 
way. 

Held,  that  the  plaintiff  was  not  entitled  to  have 
an  injunction,  and  that  it  w*a  sufficient  to  give  him 
nominal  damages. 

Llandudno  Orhitn  Gouncil  v.  TFtxxi.  ■18  W.  R.  i$, 
[1899]  2  Ch.  705,  followed,— BEHaasa  u,  RtoaABDs, 
Oh,D.  liiKkky,  ./.,  Ill;  [1905]  2  Ch.  6U;  71 
L.  J.  Cb.  6ia  ;  93  L.  T.  C23. 

TETJSTBE:- 

1.  Ajtpointmeat  of  new  tnattft — Pertonal  repre- 
»e»tative  n/  last  aftrvtumij  truttev  appointing  himieif — 
Appointmrnl  invalid  —  Trmtm  Ad.  1H93  (5'j  <t  57 
i'irt,  c,  53j,  3.  10.  ttih'ttction  1. — The  testator 
appointed  his  wife  and  three  sons  to  be  the 
executors  and  trustees  of  his  will.  The  last  sur- 
viving trustee  died  in  1905,  and  the  executors 
whom  he  appointed  having  renounced  probate,  hts 
eldest  son  took  out  Utters  of  administrattou  to  his 
father's  estate  and  then  ap pointed  himself  and  his 
brother  to  be  the  trustees  "f  the  tes tutor's  estate 
under  the  powers  conferred  by  sectioa  III,  sub- 
section 1,  of  the  Trustee  Act,  189.'t.  There  was  no 
power  to  appoint  new  trustees  under  the  original 
will. 


Held,  that  the  appointment  was  invalid,  a*  tba 
words  of  the  section,  "  another  person  or  other 
persons."  meant  some  person  other  than  the  person 
appointing.— SAMPaoN,  RE,  SiifpaoK  v.  Sampsow. 
ah,D.  Kel-ewich,  J.,  312;  [1906]  1  Ch.  435;  75 
ii  J.  Ch.  302;  94L.T.  241. 

2.  Brgar.K  of  trMt—Ading  bonS  ftde  umlur  legal 
advice— Trtutet  company — Vii-tm-inn  TrmU  Act,  1901 
—Juih'cial  TrusUet  Adi,  1896  (59  *  60  Vict.  c.  34), 
».  3  — A  joint  stock  company,  acting  as  trustee*  for 
reward,  paid  over  undnr  legal  advice  pait  of  » 
trust  fund  to  the  wrong  parties. 

Hold,  even  assuming  they  acted  houestly  knd 
reasonably,  that  they  were  therefore  not  exanatit 
from  making  good  the  breach  of  trust,  and  that  tb«» 
Victorian  Trusts  Act,  1901  (similar  to  the  EngU»h 
Act  59  &  60  Vict.  c.  35,  s.  3),  which  gavn  the 
court  a  judicial  discretion  in  such  cases,  made  no 
difference  und*r  the  above  circnmstanoe*,  A 
trustee  company  receiving  remuneratioD  for  its 
services  is  in  a  different  position  to  a  private  troitoc 
—National  Trustees,  &c.,  Co.  «.  Qvxwmai. 
Fhtasoe,  &o.,  Co.,  P.C'..  1;  [1905]  A.C.  373;  74 
L.  J.  P.  C.  73;  92  L.  T.  736. 

3.  Income  tax — Daty  of  triatee  to  dfdiiel  ineome  tar 
—  TtvAw  nnd  cestui  (jue  trust — Annuity— LlaitUlf  to 
replace  amountt  paid  in  txetsi  by  not  dudatUmg  tXr 
tax. — 8,  by  wiU  gave  bis  real  and  personal  estate 
to  trustees  upon  trust  to  convert  and  invest,  to  p*"j 
certain  annuities  out  of  the  incomn  and  ■ocamalata 
the  residue  of  the  income  until  the  capitftt  becanM.' 
divisible  (or  for  twenty-one  youfsj  and  tabjei't 
thereto  to  hold  capital  and  income  in  trust  for  hi« 
grandchildren  in  equal  shares.  The  trustees 
invested  the  funds  in  such  a  mamier  that  the 
income  tax  was  always  deducted  before  the  iuooia* 
was  paid  'o  them.  The  successive  trusteea  for  over 
twenty  ye»rj  psid  all  the  annuities  in  full  without 
deducting  income  tax.  Some  of  the  tout«es  ven 
also  annuitants. 

Hxld,  that  the  trustees  were  liable  to  make  good 
to  the  trust  estate  the  amounts  of  income  tax  ao 
over-pud  to  the  annuitants. 

Held,  also,  that  section  8  of  the  Tmttee  Act. 
IS88,  applied,  and  the  liability  of  the  trustees  was 
limited  to  payment*  made  within  six  years,  exc«(l 
in  the  case  of  sums  retained  for  their  owa  annoitiM. 
— Shakp,  In  Re.  Eickkit  v,  Bicxbttt,  fiwin/m 
Eitdy,  J.  ;  [190tJ]  1  Ch.  793  ;  75  L.  J.  Ch.  158. 

4.  rnvettmenU— Nominal  debentarri  uvitr  ttOtol 
Loans  Act,  1876  (38  ife  39  Vi<i.  c.  m)^TrHtl»t  Ati, 
1893  (56  &  57  Vid.  e,  53),  ».  1  (g) ;  ».  5,  tuh-mtitm 
3  .-  «.  50. — Trust  funds  were  invested  on  m  morCgsga 
of  rates  executed  by  a  corporation.  The  mortga^ 
was  a  nominal  debenture.  The  ttustoea  undsr  th« 
will  bad  not  any  express  powers  of  invMting  in 
nominal  debentures,  but  they  were  not  expressly 
forbidden  to  do  so  by  the  instrument  creating  tb« 
tmit, 

Helil,  that  section  6  (3)  of  the  Trustee  Act,  1893, 
extends  only  to  trustees  having  express  power  in 
the  Instrument  authorizing  the  inveetntent,  and  is 
ao  enlargement  of  the  expresi  power,  and  not  a 
further  enlnrgement  of  the  general  powers  ooo- 
f erred  by  section  1. 

Ttie  nominal  debenture  waa  not  an  authorised 
inveatmant.- Tatieesall,  Kb,  TOPH.i,M  v,  A&Mi- 
TAUE,  Vh.  D.  Sioin/en  Kitdy,  J„  B03, 

5.  Muintmancis  of  eestnia  que  trust  iy  (riotos — 
Verbal  tirrangtrmnt — Oiiut  of  proo/.-Jn  lS7i  th« 
defendant  married  a  widow  with  four  children,  two 
eons  and  two  daughters.  She  waa  pveseissd  <rf 
property  producing  an  income  of  between  £2,000 
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and  £3,000  per  annum.  She  died  in  1888,  liaving 
by  her  will  appointed  the  defendant  sole  executor 
and  trustee,  and  bequeathed  the  residue  of  her 
estate  upon  trust  in  equal  fourth  shares,  one  being 
for  each  of  the  three  younger  children  of  her  first 
marriage  (namely,  E.  and  W.,  the  daughters,  and 
0.,  one  of  the  sons),  and  the  other  fourth  for  the 
defendant  for  life,  with  remainder  to  the  only  child 
of  the  marriage  oJf  the  defendant  with  the  testatrix. 
At  the  time  of  the  death  of  the  testatrix,  her 
daughters  E.  and  W.  were  of  the  ages  of  twenty- 
six  and  twenty-four  respectively.  The  testatrix 
contemplated  that  they  would,  after  her  death, 
continue  to  reside  with  the  defendant,  which,  in 
fact,  they  did — £.  until  her  marriaice  in  July,  1899, 
and  W.  until  the  defendant  himseU  married  again 
in  May,  1901. 

E.  and  W.  brought  an  action  against  the  defend- 
ant claiming  an  account  of  the  income  to  which 
they  were  entitled  under  the  will  of  the  testatrix 
from  the  date  of  the  testatrix's  death.  The 
defendant  stated  that  shortly  after  the  testatrix's 
death  he  made  a  verbal  arranBement  with  E,  and 
W.  that  in  consideration  of  t£eir  contributing  or 
permitting  him  to  retain  the  whole  of  the  income 
of  their  shares  of  the  trust  estate,  he  should  bear 
the  cost  of  their  muntenance  as  members  of  his 
household,  and  pay  or  provide  the  money  for  the 
payment  of  their  personal  expenditure,  including 
any  cash  that  they  might  require. 

field,  that  the  onus  lay  upon  the  defendant  to 
make  ont  that  he  brought  home  to  the  minds  of 
the  daughters  that  they  were  to  pay  for  their 
maintenance ;  and  that  he  had  failed  to  discharge 
it. 

In  re  Oottrtir»  Eaiate,  Joyoe  v.  GattrfM,  L.  B.  12 
Eq.  566,  considered  and  applied. 

Deoiaion  of  Joyoe,  J.  (93  JL  T.  Eep.  72),  reversed. 

— MOTTLTON,  BB,  GbAHAXK  V.  MOTTLTON,  C.A.  ;   94 

L.  T.  45 1. 
See  also  Company,  32 ;  Lunatic,  4. 

VENDOR  and  PUEOHASEB:— 

1.  Building  Kheme^Boadway — Power  io  vary 
plant — Z>edMorfM>n— Ool-de-sac— The  plaintiff  pur- 
chased a  plot  of  land  subject  to  a  building  scheme. 
On  the  plan  attached  to  the  conveyance  a  roadway, 
leading  up  to  a  railway  and  adjoining  the  plain- 
tiff's land,  was  shown  as  a  vacant  space.  This 
toad  was  used  by  the  public.  One  of  the  conditions 
embodied  in  the  building  scheme  was  that  the 
vendors  reserved  power  to  allow  variations  in  the 
plans  and  conditioni. 

Held,  first,  that  in  these  drcumstanoes  the  plan 
alone  did  not  amount  to  a  representation  that  the 
road  should  always  remain  a  road,  and  that  a 
purchaser  could  not  be  restrained  from  building 
thereon ;  and,  secondly,  that,  in  absence  of  active 
dedication,  mere  user  by  the  public  was  not 
sufficient  evidence  of  dedication. 

Attomey-aeneral  v.  Antroius,  [1905]  2  Ch.  206, 
53  W.  E.  Dig.  174,  followed.— Weitkhouss  v. 
HuOH,  Ch.I).  Kekmieh,  J.,  294 ;  [1906]  1  Oh.  263; 
76  L.  J.  Ch.  154 ;  94  L.  T.  333. 

2.  CondiUon  of  $ah — Condition  at  to  requititiont — 
UnwiUingnttt  to  comply  with  requitition — Vendor's 
right  to  rescind. — A  condition  of  sale  empowering 
the  vendor  to  rescind  the  contract  in  the  event  of 
his  being  unable  to  remove  or  comply  with  any 
objection  or  requisition  made  by  the  purchaser  vrill 
not  justify  the  vendor  in  exercising  such  power  of 
rescission  arbitrarily  or  without  r^^onable  cause, 
and,  in  the  event  of  the  vendor  j.0rporting  so  to 
exercise  it,  the  purchaser  can  eqf^^^  the  contract. 


— QimnoN   V.    HosNB,    Ch.D.  Farwell,  J.,  344  ; 
[1906]  1  Ch.  596 ;  75  Ifc  J.  Oh.  293. 

3.  Condition  of  lale—Reieittion— Misdescription — 
Bight  of  compensation,  —  An  arbitrary  power  to 
rescind  a  contract  of  sale  is  not  given  oy  a  con- 
dition that  gives  a  right  to  rescind  in  the  event  of 
the  purchaser  insisting  on  an  objection  or  requisi- 
tion as  to  title,  with  which  the  vendor  is  unable  or 
unwilling  to  comply  on  the  ground  of  expense. 
There  must  be  a  reasonable  ground  for  the  exercise 
of  the  power.  So  where  a  condition  of  sale  pro- 
vided that  the  sale  shall  not  be  annulled  by  recMon 
of  any  error,  misstatement,  or  omission  in  the 
particulars,  but  that  they  shall  form  the  subject  of 
compensation,  the  purchaser  will  be  entiued  to 
compensation  should  the  particulars  give  a  descrip- 
tion of  the  land  that  would  include  the  minerals 
and  mines  under  it,  the  fact  that  the  mines  and 
minerals  are  excepted  being  well  known  to  the 
vendor. 

Bowman  v.  Hyland,  (1878)  26  W.  R.  877,  8  Oh.  D. 
588,  explained. 

Decision  of  Buckley,  J.  (53  W.  B  428,  [1905]  1 
Oh.  603),  affirmed. — Jackson  and  Hadkn's  Oon- 
TBAOT.  Br,  C.A.,  434;  [1906]  I  Ch.  412;  70 
L.  J.  Ch.  226 ;  94  L.  T.  418. 

4.  Conditions  of  sah — TruA  for  sale — leaseholds — 
Sale  in  lots — Sale  by  way  of  underlease — Trustee  Act, 
1893  (56  &  57  Vid.  c.  53),  s.  13. — Trustees  for  sale 
of  leasehold  properties  comprised  in  one  lease  may 
sell  the  same  by  lots,  and  may,  in  the  event  of  only 
one  lot  being  sold,  carry  out  the  sale  by  g^nting 
an  underlease  for  the  residue  of  the  term  less  one 
day  at  an  apportioned  rent. 

In  re  Walker  and  Oakshott'i  Contract,  50  W.  B.  41, 
[1901]  2  Ch.  383,  overruled  on  this  point.— Jcdd 
Ain>  Poland  and  Skclohsk's  Oontraot,  Bk,  O.A., 
613 ;  [1906]  1  Ch.  684 ;  75  L.  J.  Ch.  403 ;  94  U  T. 
595. 

6.  Mitdeteription  of  purchater — Partnership  — 
Name — Legal  estate — Evidence  of  identity. — A  busi- 
ness was  carried  on  by  WiUiam  Wray  under  his 
own  name  at  Laurel  House,  North-hill,  Highgate, 
in  partnership  with  his  two  sons  and  another 
person.  When  he  died  in  1885  his  widow  was 
admitted  to  the  partnership,  the  business  being 
carried  on  under  the  same  style  as  before.  In  1890 
the  firm  purchased  a  house  out  of  the  partnership 
assets.  The  conveyance  was  made  between  the 
vendor  of  the  one  part,  and  "William  Wray,  of 
Laurel  House,  Highgate,"  of  the  other  part,  and 
the  property  was  conveyed  to  William  Wray  in  fee 
sii^le. 

Held,  that  the  legal  estate  passed  by  the  con- 
veyance to  the  four  partners  as  joint  tenants  in  fee 
simple. 

Maugham  v.  Sharpe,  12  W.  B.  1057,  17  C.  B.  N.  S. 
443,  followed.— Wbay  v.  Wbay,  Ch.D.  Warring- 
ton, J.,  136 ;  [1905]  2  Ch.  349 ;  74  L.  J.  Ch.  687  ;  93 
L.T.  304. 

6.  Notice— Contract  for  sale  of  freeholds  —  17b- 
disclosed  easement — Underground  goil  or  watercourse 
^Constructive  notice — Bescission  of  contract — Vendor 
and  Purchaser  Act,  1874  (37  <fc  38  Vict.  c.  78).— 
Where  a  contract  for  the  sale  of  freehold  land 
contains  a  provision  that  the  land  is  sold  subject  to 
the  conditions  oootaioed  in  or  referred  to  by  a 
specified  deed,  and  reference  to  that  deed  would 
have  disclosed  the  fact  that  the  land  was  subject  to 
certain  restrictions  contained  in  a  second  deed,  a 
purchaser,  who  before  executing  the  contract  has 
not  inspected  either  the  first  or  the  second  deed, 
will  not  be  granted  relief  on  the  ground  that  he 
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hftd  no  notice,  at  the  timn  when  he  entered  into  tho 
oontract,  of  the  rettrictiooi  contained  in  the  second 
deed. — CffiLDE  AND  Hodgson's  Contract,  Kb, 
Ch.D.  Warriiigton,  J.,  234. 

7.  Particitiari  of  tale — MiirrpruenlaHon — Condl- 
tinnt  of  Sale — Title— Enlargement  0/  long  term  into 
freehbld^Unnvtyaiicing  and  Ltui  of    Properiif  Act^ 

1881  (44  if;  4o  Vict.  c.  41),  ».  (35  (1).— A  vendor  of 
property,  where  he  has  reasonable  grounds  for  so 
stating,  is  entitled  to  describe  in  the  particulars  of 
gale  the  property  as  bting  held  on  a  particular 
tenure,  and  in  the  conditiona  of  sale  to  limit  the 
proof  of  title  which  the  purchaser  might  otherwise 
require. 

Torrance  ▼.  Bolton,  21  W,  E.  134,  L.  E.  14  Eq. 
124,  8  Ch.  US,  distinguialied.  —  Blaibkkq  v. 
KK8VE8,  Ch.D.  Warringtov,  J,  431;  [lf>0tj]  2  Ch. 
173;  75  L.  J.  Ch.  464. 

8.  Parly -wtill  noiw  and  aujard~~Materitl  fact* — 
Non-tlUcli>»itre  0/  fcy  vendor  —  Tiltf  —  Pepmit  — 
Expeittei  of  inveaiiyalin'j  Htln — Return  nf — Limdnn 
Suitding  Act,  1894  (37  *  58  Vkl.  c.  rexiVi'.),  s.  90.— 
A  party-wall  notice  and  award  under  the  London 
Building  Act,  1S94,  are  material  faeti,  and  the  non- 
diselo8ure  of  them  by  the  vendor  entitles  the 
purchaaer  to  the  return  of  the  deposit  with  interest, 
and  also  the  expenses  of  investigating  the  title, 
together  with  the  costs  of  the  action. 

tifoipsju  T.  Aiinmsun,  '2  Stark.  422,  followed. — 
CARLI8H  V,  Salt,  V/i.D.  Joi/re,  J.,  244 ;  [190B]  1  Oh. 
335;  7o  L.  J.  Ch.  175;  94  L.  T.  58, 

9.  Right  0/  irag — Reaefvaiion  in  deed  of  grant — 
Deed  not  executed  by  grantee — "  Jlighta  of  way  hitherto 
t^xtrtiiid  " —  Unity  'of  title. — Where,  in  a  contract  for 
the  sale  of  freehold  land,  the  sale  was  expressed  to 
be  subject  to  a  ressrvation  in  favour  of  the  vendor 
and  others,  the  owners  and  occupiers  of  certain 
adjoining  lands,  of  certain  rights  of  wiiy  "  hitherto 
exerdsed  "  over  the  land  sold,  and  the  conveyance 
contained  words  reserving  such  rights,  hut  was  not 
executed  by  the  purchaser, 

Held,  that  the  purchaser  could  be  compelled  in  an 
BCtion  for  speciiio  performance  to  carry  out  the 
terms  of  the  contract  by  executing  the  conveyance. 

Held,  also,  that  the  parobaBer,  or  a  person 
deriving  title  under  him  with  notice  of  the  terms  of 
the  deed  of  conveyance,  is  bound  in  equity  to  give 
effect  to  the  rights  intended  to  l>e  reserved,  and  may 
be  r«fltrsined  by  Injunction  from  interfering  with 
their  exercise  by  the  persons  in  whose  favour  the 
reservation  was  agreed  to  be  made.  This  is  so, 
notwithstanding  that  such  rights  at  the  date  of  the 
deed  of  conveyance  were  merely  right*  defado,  and 
that,  by  reason  of  the  unity  of  tiue  to  the  domin- 
ant and  servient  tenements  being  in  the  vendor  at 
the  date  of  the  conveyance,  the  rights  had  no  exist- 
ence in  law. 

The  principle  of  iiay  ▼,  Ojdeg,  L.  E.  10  Q.  B.  360, 
applied.— Mav  v.  BeUiTTLLe,  Ch.D.  Bitcklet/,  if.,  12; 
[1905]  2  Ch.  603 ;  74  L.  J.  Ch.  678 ;  93  L.  T.  241. 

10.  Suit  ty  order  of  tlie  coitrt — Conditions  of  tale — 
Power  to  retcind— Particulars — Miirepreseniation — 
Cfiitt  of  bidding  at  sale  and  invutigatiiig  title — 
Iletctaiion. — A  sale  was  made  hy  order  of  the  court 
of  certain  land  which  was  described  as  valuable 
freehold  land  .  -  .  immediately  ripe  for  develop- 
ment as  a  building  estate  .  >  .  which  can  be 
utilized  for  the  erecting  of  numerous  small  class 
residences.  It  was  sold  subject  to  a  condition  that 
"  if  any  purchaser  shall  take  any  objection  or  make 
any  requisition  which  the  vendors  are  advised  not 
to  remove   or  comply  with     .     .     .     the  vendors 


.    .    .    shall  be  at  liberty    ,     ,    .    to  reajand  the 
contract  for  sale  upon  such  terms  as  the  mdg«  ilbtJi 
approve,  and  the  purchaser    ,    .     .     shall    tJi«t»- 
upon  be  entitled  to  receive  back  his  deposit,  and 
shall  receive  the  same  in  discharge  of  all  cl&inu  for 
costs  or  otherwise. "     The  abstract  when   delivertd 
disclosed  a  deed  under  which  ths  vendors'  prede- 
cessor in  title  had  covenanted  to  erect  aljnshoaae». 
and  also  had  covenanted  that  the  land    and    th«  i 
buildings  to  be  erected  thereon  shotild  not  ba  luedj 
for  any  purpo.«e  whatsoever  other  than   as    alinM 
houses.  _  9 

Held,  that  the  purchaser  was  entitled  to  be  di»»  ■ 
charged  from  his  contract  and  to  a  return  of  hit 
deposit  by  reason  of  misrepresentation,  and  that  h»  ' 
was  entitled  to  he  paid  his  costs,  charges,  and 
expenses,  including  the  costs  occasioned  by  hi* 
bidding  at  the  sale,  notwithstanding  the  proviaioni 
of  I  he  conditioiL 

Ptwell  V.  Potfell,  iJ  W.  B.  482,  19  Eq.  422.  and 
Perkiiii  v.  Ede,  16  Beav.  268,  followed.— HOLUWltl, 
tf.  Skacomde.  Ch.D.  Keictiaich,  ./■.,. '133  ;  [1906]  I  Ch 
426 :  73  L.  J.  Ch.  289 ;  91  L.  T.  186. 


11,  Speeifi-c  perfirmanct—FurfeititTe  0/  dfpeti'i 
Prai^ii-e  —  ''oi)(i — Form  <i/  oTiiet. —  A  defaalr' 
purch'iser  failed  fo  comply  with  a  decree  of  s;^ 
performance,  aud  further  failed  to  pay  tiM  pafcjiaw> 
money  and  costs  certified  to  be  due  from  niin  to  ths 
vendors  on  the  day  fixed  for  paymeot  thereof  \>j 
the  court  on  a  motion  of  the  vendors.  The  wadort, 
by  B  further  motion,  inked  for  a  dedanlioii  that 
the  deposit  money  w^s  forfeited,  and  that  they 
were  at  liberty  to  proceed  to  another  mIa,  and  fw 
an  order  that  the  deCiulting  purohaan  dkoaU  (ay 
the  certified  costs  and  also  the  ooita  of  the  prstioas 
motion. 

The  Court  declined  to  make  any  ordar  u  to  the 
ccsts  of  the  previous  motion,  but  otherwise  made 
the  order  as  asked.— GaiFPrrna  <i,  Yjtaxt.  Ch.D. 
Swtnfen  Eady,  J.,  490;  [190«]  1  Oh.  796  J  "5 
L.  J.  Ch,  462 ;  94  L.  T.  574. 

12.  Speeific  performance-~Tith—Pauttx>ry  titl«— 
RettHdive  covenant — N^otiet — Purchatrr  for  valu^— 
Beat  Property  Limitation  Ad,  1833  (3  .*fc  4  ITiW.  4, 
c.  27),  i.  34. — A  restrictive  covenant  is  in  thena'nr* 
of  an  equitable  easement  over  land,  and  is  biniheg 
on  the  land  into  whoever's  hsAds  it  oooi«s,  exceiit 
in  the  case  of  a  purchaser  for  valne  without  notice- 
A  trespasser,  therefore,  who  tKquires  a  title  to  land 
by  virtue  of  the  Statute  of  Limitations  is  bound  by 
any  restrictive  covenant  affeotiog  such  hind,  both 
before  and  after  the  expiration  of  the  statutory 
period,  and  a  purchaser  from  him  ii  aifectad  wjtB 
constructive  notice  of  the  covenant  if  he  accepts  !«• 
than  a  forty  years'  ntle,  being  content  to  mue  •• 
inquiry  as  to  title  before  the  data  when  his  vettdor"! 
potiscssion  began.  , 

Juilgmeat  of  Farwell.  .T.  (53  W.  R.  297.  [!«»]  I 
Ch.    ;i9l),    affirmed.  —  NKaBITT    AND    POTIS"   COS- 

TKAOT.  C.A.,  286 :  [1900]  1  Ch.  3S6 :  75  I*  J.  <*• 
238 ;  94  L.  T.  297, 

13.  Titk—Ilcdt^U  twentif  yean  ald—Vmdar 
Pnrchtuer  Act,  1874  {37  .t  38  F.c*.  <■.  78),  «.  li^ 
In  1906  a  vendor  made  an  open  contract  to  IM 
freehold  house.  The  abstract  commenced  with  » 
conveyance  dated  June,  1882,  which  recited  a  mort- 
gage dated  May,  1R78,  and  contained  an  '^P"^ 
ledgment  of  the  right  to  production  of  deed*  ••» 
out  in  a  schedule.  The  first  deed  waa  dalad  iw 
3lBt  of  August,  1877. 

Held,  that  the  purchaaer  waa  entitled  to  »  ro"7 
yeCrs'  title. 

Bolton  V,  London  School  Boar^,  26  W.  R.  31P,  en- 
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aidered.  —  Waixis  awd  GEOxra's  Cohtbaot,  Bk, 
Ch.D.  Swin/en  Eady,  J..  534;  [1908]  2  Ch.  206; 
76  L.  J.  Ch.  519 ;  94  L.  T.  814. 

14,  Vendor'*  lien — Assignmtnt  of  pereonalty — Un- 
paid purehcue-money — Revernonary  interett — Interest 
— Statute  of  Limitationi. — A  vendor's  lien  for  unpaid 
pnrchaM-money  extends  to  personalty  and  is  not 
limited  to  real  estate,  and  extends  not  only  to 
principal  money  but  to  interest  from  tiie  time  that 
the  equitable  lien  comes  into  existence  ;  and  as 
reg^ards  personalty  there  is  so  Statute  of 
Limitations  which  applies  to  such  a  claim  for 
interest. 

Daviei  v.  Thomat,  49  W.  R.  68,  [1900]  2  Ch.  462, 
and  Mellereh  v.  Brown,  38  W.  B.  732,  46  Ch.  D.  225, 
followed.— Sttjclky,  Re,  StuoiiBY  v.  Kkkbwich, 
O.A.,  266  ;  [1906]  1  Oh.  «7;  76  L.  J.  Ch.  58;  93 
L.  T.  718. 

VICTORIA..  LAW  of:— 

Metropolitan  Board  of  W«rk»  Act,  l%97— Rating  of 
gas  mains — Sewered  or  unsewered  property. — By  the 
Metropolitan  Board  of  Works  Act,  1897,  the 
Melbourne  Board  of  Works  was  authorized  to  levy 
rates  upon  the  property  in  each  municipal  district 
on  a  hieher  scale  if  the  property  rated  was 
"  sewered"  property  than  if  it  was  "  unsewered." 

The  respondents'  g^  mains  were  comprised  in 
and  separately  valued  in  the  valuations  in  force 
in  the  municipalities  within  whicli  they  were 
severed.  > 

Held  (a£Brming  the  judgment  of  the  court  below), 
that,  though  the  gas  mains  were  necessarily  con- 
nected with  the  goB  works  of  respondents,  which 
were  "  sewered  "  property,  they  could  not  them- 
selves deemed  to  be  "  sewered  "  property  and  rated 
as  such. 

But  (reversing  the  judgment  of  the  court  below), 
that,  though  they  were  in  their  nature  incapable  of 
being  "  sewered,"  they  must  be  deemed  to  be 
"  unsewered ''  property  within  the  meaning  of  the 
Act,  and  could  not  M  placed  in  a  category  by 
themselves    and    relieved    of    rates    altog;ether. — 

MXLBOUSinS  BOABD  OF   WoBKS  V.   MbTROPOLITAN 

Gas  Co.,  P.O. ;  [1906]  A.  0.  695  ;  74  L.  J.  P.  0. 
120;  93L.T.  114. 

WATER:— 

Basement — Supply  of  houu  from  reservoir — Reser- 
voir held  on  yearly  tenancy — House  demised— General 
words  in  demise— Right  to  water, — By  a  lease  made 
in  1880  the  lessors  demised  to  the  lessee  a  dwelling- 
houie,  together  with  "  all  waters  and  watercourses, 
liberties,  privileges,  easements,  and  appurtenances 
thereto  belonging  or  in  anywise  appertaining,  or 
usually  held  and  occupied  therewith,  or  reputed  to 
belong  or  be  appiirtenant  thereto  .  .  .  "for  the 
residue  of  a  torm  of  ninety-nine  years  from  1840 
(except  the  last  ten  days  of  the  term).  At  the  date 
of  the  lease,  and  for  eighteen  years  previously,  the 
dwelling-house  had  received  a  watw  supply  from 
iron  pipes  which  conducted  water  from  a  reservoir ' 
held  by  the  same  lessors  as  lessees  on  a  yearly 
tenancy.  In  1886  the  representatives  of  the  lessors, 
who  then  held  the  yearly  tenancy  of  the  reservoir, 
became  undertakers  for  the  supply  of  wator  in  the 
district  under  statutory  powers,  and  in  1902,  by 
another  statute  the  unoertaking,  including  the 
yearly  tenancy  of  the  reservoir,  was  transferred  to 
the  defendants,  who  threatened  to  out  off  the  supply 
of  water  if  the  plaintiff  did  not  pay  for  the  sup^y. 
Held,  that  under  the  lease  of  1880  a  right  to  wator 
flowing  throngh  tbe  pipes  passed  to  the  lessee,  and 
the  fact  that  the  lessors  were  only  yearly  tenants  of 
the  reservoir  made  no  difference,  ^d  that  the  suc- 


cessors of  the  lessors  in  the  water  undertaking  were 
bound  so  long  as  they  continued  to  be  yearly 
tenanto  of  the  reservoir. 

Watts  V.  Kelson,  L.  R.  6  Ch.  166,  followed. 

Burrows  v.  Lang,  [1901]  2  Oh.  602,  distinguished. 
Ket  v.  Neath  Rttkal  Oounoil,  K.B.D. ;  93  L.  T. 
507. 

WATERWORKS  :— 

Pumping — Abstraction  of  silt — Injury  to  adjoining 
owner — Interest  on  sum  awarded. — Under  stetotory 
powers  the  defendante  acquired  a  piece  of  land  and 
had  sunk  a  well  or  borehole  on  that  land  distant 
about  160  yards  from  the  plaintiff's  dwelling-house, 
and,  prior  to  November,  1904,  had  been  pumping  l^ge 
quantities  of  water  from  the  well  or  borehole.  The 
plaintiff  alleged  that  by  means  of  the  pumping 
large  quantities  of  silt  had  been  extracted  from 
under  his  house,  and  a  settlement  had  been  caused 
owing  to  the  support  being  withdrawn,  and  g;reat 
damage  had  been  done  to  the  house.  In  conse- 
quence of  this,  in  November,  1904,  he  made  a  claim 
against  the  defendants  for  injurious  affection, 
desiring  that  the  amoimt  of  compensation  should  be 
decided  by  arbitration.  The  umpire  found  that  the 
corporation  had  by  their  authorized  working  naused 
damage  to  the  property  of  the  plaintiff ;  that  such 
damage  was  not  occasioned  by  the  abstraction  of 
water  only,  but  by  the  abstraction  of  water  which 
carried  with  it  silt  from  under  the  plaintiff's 
premises ;  that  the  weight  of  the  buildings  on  the 
land  had  not  caused  via  demiage;  and  that  the 
amount  of  the  damage  done  to  the  plaintiff's 
property  was  £1,200  ;  and,  further,  that  the  subsoil 
which  lay  directly  under  and  formed  the  support  of 
the  plaintiff's  land  was  a  bed  of  wet  running  silt, 
which  was  drawn  away  by  the  pumping  of  the 
corporation.  He  therefore  awarded  the  plaintiff 
£1,200,  and  the  ooste  of  the  arbitration. 

Held,  that  the  plaintiff  was  entitled  to  recover. 

Held,  further,  that  the  plaintiff  was  entitled  to 
recover  interest  on  the  sum  and  coste  so  awarded 
from  the  date  of  tbe  demand  for  payment.— 
FlETOHKS  v.  BlBKXirHBAD  OORFOBATIOIT,  K.B.D. ; 

75  L.  J.  K.  B.  183;  94  L  T.  18. 

WEIGHTS  and  MEASURES  :— 

ProseeiUion  by  inspector  —  "Consent"  of  local 
authority — General  consent — Weights  and  Measures 
Act,  1904  (4  Ed.  7,  c.  28),  s.  14.— It  is  not  necessary 
under  section  14  of  the  Weighto  and  Measures  Act, 
1904,  which  provides  that  an  inspector  of  weighte 
and  measures  may,  with  the  consent  of  the  local 
authority,  prosecute  before  a  court  of  summary 
jurisdiction  any  information,  complaint,  or  pro- 
ceeding arising  under  that  Act,  that  a  separate 
consent  be  given  by  the  local  authority  in  each 
particular  case  ;  a  general  consent  to  their  inspector 
to  raosecute  in  suoa  oases  being  sufficient. — ^TtIiXR 
V.  Fbbkis,  K.B.D.,  469;  [1906]  1  E.  B.  94;  75 
L.  J.  E.  B.  142;  93L.T.  843. 

WILL:— 

1.  Adminietration  with  ioill  annexed — Absolute  gift 
— Gift  cut  down  by  subsequent  words — Gift  of  residue 
to  another  person — Life  interest — Residuary  legatee 
preferred  to  executor  of  executrix. — ^A  testetor  made 
a  will  upon  a  printed  form  with  hoIog;raph  additions. 
By  this  will  he  bequeathed  certain  property  to  hia 
wife  "  for  her  absolute  use  and  benefit  and  after  her 
death  to  come  absolutely  "  to  any  person  "  to  her 
and  her  heirs  for  ever."  The  wife  was  further 
appointed  exeoatrix. 

Held,  having  regard  to  the  terms  of  the  wh<de 
will  aud  the  circumatences  of  the  cate,  that  the 
later  words  ought  to  prevail,  and  that  t  was  the 
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iatetttioii  of  the  testator  to  ^ts  his  wife  a  life 
interest  only.  Also  that  the  later  named  per8<m 
was,  on  the  true  construction  of  the  wiU,  the 
residuary  logatae,  and  entitled  as  such  to  a  grant  of 
letters  of  admioistratioa  with  the  wiU  annexed  as 
against  the  executor  of  the  widow  of  the  testator, 
who  had  been  appointed  eieuotris  by  ber  husband, 
but  had  died  without  having  taken  out  probate. — 
LuTTOsr,  In  the  Gtoous  of,  P.D.  ;  [1905]  P.  321  ; 
75  L.  J.  P.  162;  ML,  T.  100. 

2.  A  mbifjititi/^AdmiMibiNty  of  etridwie*  of  itUnti- 
fieaiiun, — The  testatrix  appointed  as  executrix  and 
legatee  a  fierson  she  described  in  her  will  as  "  my 
granddaaghtor,"  leaving  a  blank  where  the  name 
should  have  been.  At  the  date  of  the  wUl  and  at 
the  testatrix's  decease  the  testatrix  had  three  grand- 
daughters. 

The  Court  admitted  evidence,  the  object  of  which 
was  the  identification  of  the  person  so  intended, 
and  admitted  the  wiU  to  probate.— HimBUCK,  In 
TtlK  Estate  of.  F.D..  16;  [1905]  P.  129;  74 
L.  J.  P.  58  ;  92  L.  T.  865, 

3.  Annudani—Tfjiant  fur  life  and  remainderman 
— Clipiial  or  ineome — Cliarget  in  rt^pect  of  aymptnitt- 
Uoa  fund— Licensing  Ad,  190*  (4  Ed,  7,  c,  23),  4.  3, 
— "Where  part  of  a  trust  estate  under  a  will  consists 
of  freehold  beerhouses  with  on-licences,  on  which 
annual  charges  ore  imposed  in  respect  of  the  com- 
pensation fund  under  section  3  of  the  licensing 
Act,  1904,  and  by  reason  of  the  deduction  by  the 
tenants  from  their  rents  of  the  proper  proportion 
of  such  charges,  the  income  of  the  trust  estate 
beooniea  insufficient  to  pay  in  full  an  annuitant 
under  the  will,  such  annuitant  is  not  entitled  to 
have  any  part  of  such  charges  paid  out  of  capital, 
but  they  must  be  borne  by  the  income  of  the  estate. 
— Smith,  Eb,  Smith  v.  Dodswohtii,  Oh.T}.  Siainfen 
E:idy,  J„  449;  [1906]  I  Ch.  799 ;  75  L,  J.  Ch.  442  ; 
94  L.  T.  643. 

4.  Chtldren— Invalid  marriage— Beipiett  to  future 
ihildren — Puhlk  polici/, — J.  L.  L.  on  the  21  st  of 
December,  1900,  married  bis  niece  D.  D.  W.  in 
Scotland. 

On  the  24th  of  December,  1902,  J.  L.  L.  made 
a,  wUl  whereby  he  left  a  legacy  of  £olH)  to  D,  D,  W. 
(otherwise  known  as  D.  D.  L.),  and  gave  his  residuary 
e8tat«  to  a  trustee  upon  trust  for  sale  and  oon- 
ver-fioD,  and  directed  the  trustee  to  pay  the  income 
to  D.  D.  W.  (otherwise  D.  D,  L)  for  her  separate 
use  for  lite  without  power  of  anticipation,^  and 
after  her  decease  in  trust  for  all  her  children  living 
at  his  (the  testator's)  decease,  who  being  sons 
should  attMD  the  age  of  twenty- one  years,  or  being 
daughters  should  attain  that  age  or  marry,  in  equal 
shares.  And  if  there  should  be  no  child  of  the 
s^d  D,  D.  "W.  (otherwise  D.  D.  L,},  upon  trust  to 
pay  the  inoonie  to  the  testator's  father  for  life,  and 
after  his  decease  to  divide  the  residuary  estate 
among  the  testator's  next-of-kin. 

D.  D,  W.  had  an  infant  daughter  on  the  loth  of 
January,  1!*03,  and  the  testator  was  informed  of  the 
fact.     He  died  on  the  27  th  of  August,  1903. 

Held,  that  as  a  will  spaaks  from  the  death,  a 
bequest  to  a  woman's  future  illegitimate  children 
bom  in  tie  testator's  lifetime  and  not  defined  by 
reference  to  paternity  is  not  void  tor  uncertainty 
nor  contrary  to  public  policy.  —  Lovzlani),  Eb, 
LOVBLAJTD  V,  LoVELAMD,  Oh.D.  Swinftn  Eady,  J,  ; 
[1906]  1  Ch.  541! ;  75  L.  J.  Ch.  314 ;  94  L.  T.  336. 

,i.  Codicil — t'omtriicUoii  —  Ihvife  to  father  and 
r.hildre)t—Rei<ocxi(ion—Ej^e))t  of  revocation— Aettkra- 
tioii  of  chiMren*)  inttread. — A  testator  devised  free- 
holds upon  trust  (after  events  which  had  happened) 
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as  to  oae-fonrth  part  for  Hs  son  O.  W.  for  life,  «iid 

after  his  death  (subject  to  a  power  of  appointment 
to  his  widow,  which  was  not  exercised)  for  the 
children  of  G.  W.  equally ;  and  as  to  the  ottia* 
three  fourth  parts  upon  trust  for  the  other  tliree 
sons  of  the  testator  respectively  for  life,  and.  for 
their  children,  in  manner  corresponding  with  the 
trusts  of  the  share  of  O,  W.  and  his  children.  By 
a  codicil  reciting  that  he  was  dissatisfied  with  G-  W. 
the  testator  revoked  the  gift  "  to  or  for  the  benefit 
of "  G.  W.,  and  directed  that  every  clause  of  hi* 
will  purporting  to  entitle  G.  W.  to  any  part  of  hii 
estate  should  he  construed,  and  the  trnsta  therool 
carried  out,  as  if  the  name  of  0.  W.  hmd.  not 
appeared  therein. 

Held,  that  the  words  "  for  the  benefit  of  "  ooald 
be  satisfied  by  other  benefito  given  to  O.  W.  by  tlw 
will ;  that  to  revoke  a  gift  by  will  th«  worda  ol 
revocation  must  be  plain ;  that  the  interests  g^ivstl 
by  the  will  to  the  children  of   Q.  W.  were   not 
revoked ;  and  that  these  interests  were  aoceleratad 
by  the  revocation  of  the  interest  of  Q.  W. 
Grem  v.  Tribe,  27  W,  E,  39,  followed. 
Tabor  v.  I^entice,  32  W.  E.  872,  diatinguiahed  — 
WHITElIOBtTE.  Ek,  "Whitehokkk    t>.  BSST,    CA.IK 
Bu.kl<^y,  J.,  580;  [190«]  2  Ch.   121;  75  L.J.  Ch. 
537  ;  94  L.  T.  098. 

6.  Conditimul  heijueat-IIereditamtttt—CmMliom 
to  resettle— Muiuy  upon  trust  for  invettma^  i«  l«i<i. 
A  testator  gave  a  life  iuterest  in  his  artatotoUl 
upon  the  condition  that  he  should  ;f«i«ttl« 
'■hereditaments  subject  to  the  limiUtioiia "  of 
will  of  testator's  father  within  a  year  of  testator*! 
death.  The  son  was  tenant  in  twl  of  lands 
under  the  wiU  of  testator's  father,  p«t  of 
which  had  been  sold  and  was  represented  by  money 
held  upon  trust  for  investment  in  land. 

Held,  that  these  moneys  were  '"  hereditainenta " 
which  must  be  resettled  in  order  to  oomply  with  th« 
directions  in  the  will  of  the  testator. 

Uatieit  v.  St.  Lemn,  43  W.  E.  165,  disooawd  and 
followed. 

fn  re  Duke  of  OtevelancPs  SHtled  Eitatet,  [1893]  3 
Ob.  244,  followed.— GroassuJf,  Be,  OosbSLUT  •• 
OoasKUN,  Ch.D.  Karwelt,  J.,  193 ;  [1806J  1  Ch.  IM; 
75  L.  J.  Ch.  88. 

7.  Cotiitruction — Btqueit  Wioeen  fht  di»/(frei»  of  A. 
and  B.—By  her  will  the  testAtri:s  gave  a  moufty  U 
certain  property  to  bo  equally  divided  between  the 
children  of  P.  M.,  now  of  Leeds,  and  J.  C,  of  If«w 
York,  or  their  heirs.  Both  F.  M.  and  J.  C.  were 
nephews  of  the  husband  of  the  testatrix,  and  w«n 
both  alive  and  had  children  living  at  the  death  of 
testatrix,  but  F.  M.  had  not  then  been  for  aaiM 
years  living  with  his  family. 

Held,  that  the  gift  was  to  the  children  of  F.  M. 
and  to  J.  C.  personally,  and  that  the  dinnon  «M 
to  be  into  moieties,  one  moiety  going  to  the  ehiUna 
of  F,  M.  and  the  other  moiety  g(^  to  J.  C~ 
Waldban,  He,  Militsb  v.  Walbhas,  Cfc.O.  J^^ 
J.,  167 ;  [1906]  I  Oh.  M ;  73  L.  J.  Ch.  10* 
L.  T.  745, 

8.  Conitritetion — DevUe  in  strid  aeUlemmt — , 
to  charge  portions — Proviiion  limiUng  oiwoiMrf 
chanjfd — Farm  of  provision — Common  foft^  a*  (Ml 
of  iiiiU.—'By  his  wUl,  made  in  18W,  a  testator  wto 
died  in  1863  devised  his  real  estate  in  strict  Mttle 
ment,  and  empowered  each  person  thereby  load* 
tenant  for  life,  whether  in  possession  or  not,  to 
charge  the  property  with  the  payment  of  any 
annual  sum  not  exceeding  £1,000  by  way  of 
jointure,  and  with  any  sum  not  exceeding  iiO,000, 
for  portions  of  younger  ohildrMi.  The  ■mH  thM 
provided  fJbat  the  deviwd  property  should  not  bjT 
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virtae  of  these  powers  at  any  one  time  be  liable 
to  the  payment  of  more  than  the  annual  snm  of 
£1,500  for  jointures,  and  more  than  the  principal 
sum  of  £30,000  for  portions  of  younger  children. 
Provisions  similar  t)  this  were  to  be  found  in  books 
of  precedents  published  before  the  date  of  the  will. 
One  tenant  for  life  died  in  1872,  haviag  charged 
the  property  with  £20,000  for  portions;  and 
another  tenant  for  life  died  in  1874,  having  made 
the  same  charge.  Both  these  sums  of  £20,000  were 
raised  and  paid.  In  1890  a  third  tenant  for  life, 
who  never  came  into  possession,  died,  having  also 
charged  the  property  with  £20,000  for  portions. 
On  a  summons  taken  out  to  determine  whether  this 
third  charge  was  a  good  exercise  of  the  power  and 
valid  and  effectual  for  the  whole  amount, 

Held,  that,  the  form  of  the  provision  having 
been  the  common  form  at  the  date  of  the  will,  the 
words  "at  any  one  time"  must  be  construed  as 
applying  to  the  sum  oharveable  for  portions  as  well 
as  to  the  sum  chargeable  for  jointures ;  and  that 
the  third  charge  of  £20,000  therefore  did  not 
transfer  the  limitations  imposed  by  the  will  in 
respect  of  portions,  but  was  valid  and  effectual  for 
the  whole  amount— Bboxktt,  Be,  Bethsli.  v. 
Oeimthobps,  Ch.D.  Jojfee,  J. ;  93  L.  T,  746. 

9.  Comlructitm — Oi/t  to  dau  attaining  twenty-one — 
Qi/t  over  in  the  event  of  death  without  leaving  any  chil- 
dren surviving — Death  of  turviving  child  in  infancy'— 
Vested  or  contingent  gift— Intestacy. — A  testatrix  by 
her  will  gave  all  her  property  in  trost  for  her 
children,  who,  being  sons,  should  attain  twenty- 
one,  or,  being  daughters,  ^ould  attain  that  age  or 
marry  under  that  age.  In  the  event  of  her  deaili 
"  wittiout  leaving  any  children  surviving  "  her,  she 
gave  the  property  to  her  brothers  and  sisters.  The 
testatrix  left  one  child  surviving  her  who  died  an 
infant. 

Held,  that  the  infant  child  did  not  take  a  vested 
interest  at  birth,  and  that,  there  being  no  reason  for 
construing  the  words  "  without  leaving  any 
children"  as  meaning  "without  leaving  any  such 
children,"  the  gift  over  also  failed,  and  there  was 
an  intestacy. 

Kidman  v.  Kidman,  40  L.  J.  Gh.  359,  19  W.  B. 
Dig.  126,  dissented  £rom  on  the  second  point — 
EcwABDS,  Bb,  Johbs  v.  Jokbs,  O.A.,  446;  [1906] 
1  Ch.  570  ;  76  L.  J.  Ch.  321  ;  94  L.  T.  593. 

10.  CoiMtruetton — Rule  in  Howe  v.  Earl  of  Dart- 
month — Life  rent—Ptoperty  given  to  wife  for  life — 
Optional  power  to  sell  given  to  life  tenant — Intention 
/or  enjoyment  in  specie. — A  testator  who  was  at  his 
decease  in  1901  entitled  to  freeholds  and  leasehold 
houses,  held  at  a  ground-rent  and  let  to  weekly 
tenants,  for  a  term  of  which  thirty-nine  years  was 
unexpired,  after  beqaeathmg  legacies,  gave  to  his 
widow  a  life  rent  of  all  his  property  with  power  to 
sell  and  reiovest  the  proceeds  on  good  security, 
after  her  death  his  property  to  be  divided  among^ 
his  children. 

Held,  that  although  no  indication  of  the  testa- 
tor's intention  could  be  drawn  from  the  use  of  the 
expression  "life  rent,"  which  merely  indicated  the 
testator's  intention  to  give  his  widow  a  life  interest 
in  his  property,  yet  that,  according  to  the  rule  in 
In  re  Pitcaim,  Brandreth  v.  Cdvin,  73  L.  T.  Bep. 
430,  [1896]  2  Cih.  199,  the  optional  power  of  ssle 
given  to  the  widow,  the  life  tenant,  fumidied 
sufficient  indication  of  the  testator's  intention  that 
she  should  enjoy  his  leasehold  property  in  specie  to 
exclude  the  operation  of  the  rule  of  converrion  in 
Boioev.  Earl  of  Dartmouth,  TVq^^  137. — Bxnthau, 
Bk,  Pzabcb  v.  Bxrtham,  Ch,D  gekewich,  J.  ;  94 
L.  T.  307.  ' 


11.  Devise  to  children  bom  in  the  testator's  lifetime 
— Divesting  clause — Child  en  ventre  sa  mdre. — PrimS 
facie,  in  tiie  absence  of  sufficiently  weighty  con- 
siderations to  the  contrary,  for  tiie  purposes  of 
devolution  of  property  in  connection  with  intestacies 
or  wills,  no  distinction  ought  to  be  drawn  between 
a  child  bom  at  a  particular  time  and  a  child  en 
ventre  aa  mere  at  that  time  and  subsequently  bom 
alive.  This  rule  applies  generally  and  not  merely 
in  esses  where  it  is  for  the  benefit  of  the  child. 

Blateon  v.  Blaison,  13  W.  B.  113,  is  overroled  on 
this  point,  and  cannot  be  supported  except  on  the 
ground  that  the  lang^iage  of  the  particular  will 
there  in  question  prevented  the  application  of  the 
general  principle  above  stated. 

Decision  of  Swinfen  Eady,  J.  (53  W.  B.  608,  [1905] 
2  Ch.  301),  reversed.— ViLLAB  v.  Qilbby,  C.A.,  473 ; 
[1906]  1  Oh.  583 ;  75  L.  J.  Ch.  308  f  94  L.  T.  424. 

12.  Discretionary  trust — Bemoteness. — A  testator 
g^ve  property  to  his  trustees  and  directed  them  to 
apply  the  annual  income,  or  any  part  thereof,  "in 
aaoh  proportions  and  g|enerally  in  such  manner  as 
to  my  said  trustees  in  their  absolute  discretion 
should  seem  best  for  the  support  of  my  son  A.  B. 
and  his  wife  and  children,  or  any  of  them,"  or  to 
accumulate  the  same  in  their  like  discretion  for  the 
benefit  of  the  children  of  his  son  who  should  become 
entitled  to  the  capital  of  the  property  under  the 
trust  thrreinafter  contained,  and  subject  to  the 
discretionary  trust,  he  directed  his  trustees  to  pay 
the  income  to  his  son  and  his  son's  widow,  and  after 
their  deaths  to  stand  possessed  of  the  capital  for 
the  son's  children,  as  therein  mentioned. 

Held,  that  if  the  discretionary  trust  was  not 
limited  to  the  lifetime  of  the  son,  it  was  void  as 
infringing  the  rule  against  perpetuities. 

But  held,  that  upon  the  true  construction  of  the 
will  the  trust  was  hmited  to  the  lifetime  of  the  son. 

In  re  Wise,  44  W.  E.  310,  [1896]  1  Ch.  281,  not 
followed ;  Qooding  v.  Bead,  4  De  O.  M.  &  G.  510, 
explained ;  In  re  Watson,  W.  N.  1892,  p.  192,  con- 
sidered.—Blew,  Be  QxnicsKB,  v.  Blew,  Ch.D.  War- 
rington, J.,  481  ;  [1906]  1  Ch.  624 ;  75  L.  J.  Ch.  373. 

13.  lUegitinude  child—"  Ohildren  belonging  to  her." 
— A  spinster  bequeathed  property  in  trust  for  all 
the  children  who  might  belong  to  her  at  her  death. 
She  died  without  having  been  married  leaving  an 
illegitimate  child  bom  in  1S7S. 

Held,  that  the  illegitimate  child  took  under  the 
wilL— FEoaLEY,  In  thb  Ooods  of,  P.D.,  48 ;  [1905] 
P.  137  ;  74  L.  J.  P.  72 ;  92  L.  T.  429. 

14.  Illegitimate  teftator — Oifl  to  "cUlmynmhews 
and  nieces  " — Some  named — Gift  to  "  my  brother  A. 
and  my  sisters  B.,  C,  D.,  and  E."— Children  of 
unnamed  sister.— An  illegitimate  testator  left  the 
residue  of  his  property,  subject  to  his  wife's  life 
estate,  in  trust  lor  his  brother  A.  and  his  sisters  B., 
C,  D.,  and  E.,  the  income  of  A.'s  share  to  be  paid 
to  him  for  life,  and  on  his  death,  in  the  events  that 
happened,  the  principal  to  go  "  equally  amongst  all 
my  nephews  and  nieces  then  living."  Like  pro- 
vision with  regard  to  D.'s  share.  There  being 
amongst  others  also  reputed  nephews  and  nieces  by 
a  reputed  sister  of  the  testator  who  was  not 
mentioned  in  the  will,  it  was 

Held,  applying  Hill  v.  Crook,  22  W.  B.  137, 
6  H.  L.  265,  that,  in  the  absence  of  legitimate 
brothers  and  sisters  and  nephews  and  nieces,  all 
the  reputed  nephews  and  nieces  took,  although 
some  reputed  brothers  and  sisters  and  nephews  and 
nieces  only  had  been  mentioned  in  the  will. — 
GoBsnus,  Bb,  Fbxbbobn  v.  Xappbb,  CLD, 
Swinfen  Eady,  <A,  536 ;  75  L.  J.  Oh.  607. 
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15.  Inveitmetit  tlaute  —  '^  Any  eorporaiion  or 
company,  municipal,  oomvitrcial,  or  otheru.'lte '  — ■ 
Company  formtd  or  rcgitUrtd  in  the  United  Kingdom, 
but  carrt/in;/  on  butinett  abroad — Comjxmtf  /i-rmed  or 
rtgiitered  abroad, — A.  •will  authorized  trustees  to 
inr^st  in  the  Mcurities  of  "any  corporation  or 
company,  municipal,  commercial,  or  otherwise," 

Held,  (1)  that  the  clause  authorized  investments 
in  the  securities  of  {a)  any  corporation  or  company 
formed  or  regiitered  in  the  United  Kingdom, 
though  carrying  on  business  abroad;  and  (A)  any 
corporation  or  company  formed  or  registered  out- 
dde  the  United  Kingdom ;  (2)  that  the  eipressioD 
"  company  "  is  not  limited  to  incorporated  aswcia- 
tions.  —  Stamlby,  Ee,  Tenstakt  v.  STAjftEY, 
Ch.D,  Bud-ley,  J.,  103;  [1906]  1  Ch.  131;  75 
L.  J.  Ch.  56;  fi3L.  T.  661. 

l(j.  Ltgacy'^Dtht  owed  by  teitatrix  to  legatee — 
Satiafadion. — A  teatatrii  bequeathed  a  legacy  to  a 
sister  to  whom  she  owed  money  at  the  time  of  het 
death.  The  amount  of  the  legacy  exceeded  the 
amount  of  the  debt.  The  sister,  as  an  raecutrix, 
retained  a  sum  sufficient  to  satisfy  the  debt  with 
interest  in  addition  to  the  legacy. 

Held,  that  the  legacy  w«s  in  satisfaction  of  the 
debt.— Rattexberhy,  Ek,  Hay  v.  Grant,  Ch.D, 
Swin/m  Eadij,  J.,  3LI;  [1906]  1  Ch.  6S7 ;  7o 
L.  J,  Ch.  304  ;  IH  L.  T.  416. 

17.  Legacy — Direction  (o  pay  legacy  "  aix  years 
after  my  deeente " — Death  of  beneficiary  he/ore  time 
for  pay ment-~ Lapse. — k  testator  declared  that  his 
trnstees  should  &tand  seised  and  possessed  of  his 
resi<1uary  ]:ier8onslty  and  realty,  upon  trnat  to 
retain  legacies  to  theniselvei,  and  to  "  pay  the 
following  legacies:  To  my  brother,  G.  E.,  the 
annual  sum  of  £50  for  the  term  of  five  years  from 
my  decease,  and  the  legacy  of  £1,000  six  years 
after  my  decease."  The  testator  died  on  the  6th 
of  July,  1900,  and  G.  E.  on  the  9th  of  May,  1903._ 

Held,  that,  there  being  no  gift  except  in  this 
direction  to  pay,  everything  depended  upon  the 
expiration  of  six  years,  and  that,  O.  £.  not  having 
jurvived  this  period  after  the  testator's  death,  his 
estate  did  not  take  the  £1,000. — Ev£,  Re,  Belton 
V.  Thompson,  C'h,n.  KeJiewich,  J, ;  ita  L.  T.  23o. 

18.  Legam/ — Specific  gift — Adtmpiioji^-WilU  Act, 
1637(7  WiU,  4  4  1  Viet,  c,  26),  ».  4.— A  testator  by 
hJB  will  bequeathed  the  interest  on  his  money 
invested  in  a  certain  security  to  his  wife  for  her  Ufe. 
During  the  testator's  hfe  the  ieourity  in  question, 
which  was  held  by  the  testator  at  the  date  of  his 
vill,  was  t^ken  by  a  statutory  authority  and  a  new 
security  given  in  its  stead. 

Held,  that  the  new  security  held  by  the  testator 
at  the  date  of  death  did  not  pass  under  the  bequest, 
the  will  speaking  from  the  death. — SL.VTEB,  BE, 
Slatik  v.  Slateb,  Ch.D.  Joyce,  J.,  602. 

19.  Miitake — Legacy  —  Advance  to  legatee  to  b* 
brought  into  hotchpot — Erroheous  itatement  of  fact — 
Account. — A  testator,  by  his  will,  left  his  residuary 
estate  to  trustees  upon  trust  for  his  wife  during  her 
life  or  widowhood,  and  at  her  death  or  remarriage 
to  divide  the  same  amongst  his  children  living  at 
her  death  or  remarriage,  and  the  issue  of  deceased 
children  in  eijual  shurea  per  atirpa.  The  will  oon- 
tajned  a  recital  that  the  testator  had  advanced  to 
three  of  his  sons  respectively  certain  specified 
amounts,  and  a  direction  that  parts  of  the  amounts 
to  specified  should  be  brought  into  hotchpot,  or  so 
much  thereof  as  remained  unpaid  at  the  death  or 
remarriage  of  testator's  wite.  In  the  case  of  one  of 
the  sons  the  amount  of  tho  advance  wag  iuoorrectly 
stated  and  in  excesa  of  the  fact. 


Held,  that  the  son  was  only  hound  to  account  for 
such  amount  as  had  actually  been  advanced  to  liua 
by  the  testator,— K ELSE Y,  Be,  Woolleyw.  Kxlskt. 
Ch.D.  Smnfen.  Eudy,  J.,  13() ;  [1905]  2  Ch.  463; 
74  L,  J.  Ch.  701  ;  93  L.  T.  662. 

20.  "  Moneys  owing  " — Money  on  depotit  alhas»It— 
Paynbh  after  Tiotiee — Bearing  initreit. — A  gift  ins 
will  nf  moneys  owing  to  the  testator  includes  money 
standing  in  the  testator's  name  on  deposit  account 
at  a  bank  and  bearing  interest,  whether  suoh  moiMjr 
is  capable  of  being  withdrawn  on  demand  or  only 
after  seven  days'  notice. — Deruyshieb,  Rb,  Ch.t). 
Burldey,  J.,  13j  ;  [1906]  1  Oh,  135;  75  L.  J.  Ch. 
95  ;  94  L.  T.  138. 

21.  Name  and  arfo*  clause — ForfeUwe  cJouM — 
Conntriicdon. — E.   D.,   the  widow  of  a  peer,    oa 
becoming   entitled  under  the  terms  of  a  will  to 
settled  estate,  was  required  by  a  clause  in  the  will, 
within  a  year  of  becoming  so   entitled,  to    take 
certain  surnames  and  arms,  and  to  uae  such  snr- 
names  in  all  deeds  and  writings  to  which  she  ahould 
be  a  party  or  which  she  should  sign,  and  n|>oa  all 
other  occasions.     In  the  event  of  her  refusing  or 
neglecting  to  take  or  ate  such  surnames  or  arms  am 
aforesaid  she  was  to  forfeit  her  interest      If.  D. 
took  the  surnames  and  arms  in  accordaooe  with  tb» 
will,  but  neglected  to  use  the  assumed  toioame*  in 
social  and  ordinary  correspondence. 

Held,  tbat  the  period  of  a  year  appUed  CBily  te 
tho  taking  of  the  names  and  arms,  ana  that  ne^«ct 
to  use  the  same  after  the  expiration  of  that  pwiod 
would  involve  a  forfeiture  ;  hut  that  the  danae  in 
the  will  only  reqaired  the  use  of  the  assumed  sur- 
names on  formal  occasions  on  which  the  use  of  a 
surname  was  customary,  and  that  forfeitoie  WM  not 
incurred  by  neglecting  to  use  them  in  social  and 
ordinary  correspondence.— Drax,  Re,  DusautT  ». 
Sawbridok,  Ch.D.  Swinfen  Eady,  J,,  418 ;  7* 
L.  J.  Oh.  31";  94L.  T.  611, 

22.  (hnietion — Miscopying — Omiuion  in  viill^  gup- 
plied  by  iaff  Tenet, — Where  upon  the  constinotion  of 
a  will  it  is  dear  that  worda  have  been  onutt«d  imm 
the  will,  owing  to  its  having  been  miscopied,  the 
court  will  supply  the  necessary  words,  where  it  can 
be  inferred  from  other  part*  of  the  will  what  the 
testator  intended  should  be  inserted. 

Dictum  of  Knight-Bruce,  L.J..  in  Key  v.  Key,  4 
De  O.  M.  &  G.  73,  approved.— PaiLLIPS  i'.  BIii« 
Ch.D.  Swinfen  Eady,  J.,  517. 

23.  Pieturea —  L'le  and  enjoyment — Ldiing  fumiehed 
ft'it, — A  testator  gave  hia  pictures  to  trustees  upoa 
trust  to  permit  L.  W.  to  have  the  use  and  eojoy- 
ment  thereof  during  her  life. 

L.  W.  had  some  of  the  piotures  in  a  flat,  whieh 
she  let  furnished  for  a  s'oort  time. 

Held,  that  L,  W.  was  entitled  to  let  the  pictawi 
together  with  her  flat,  and  was  not  restricted  to 
personal  enjoyment. 

Marshall  v.  Blew,  2  Atk.  217.  followed - 
Williamson,  B8,  MtrsEAT  v.  Wilua^uoit,  ttD. 
Swinfen  Eady,  J.;  94  L.  T.  813. 


24,  StiUeq^utnt  gift  hy  codicil— Oifl  "in 
tion  "  to  prior  gift.—A.  testator  by  a  codicil  to  his 
will  gave  a  legacy  of  £1,000  to  a  class,  and  by  a 
subsequent  codicil  gave  £oO  to  each  of  the  clsM 
"  so  that  each  reoetvee  £100."  Each  member  of 
the  class  received  more  than  £100  under  tha 
grieinal  gift. 

Held,  that  the  subsequent  bequett  was  • 
gift  to  each  member  of  the  dass  which  was  not  oai 
down  by  the  words  which  followed. — Ssozbcn> 
Rb,  Ziboler  v.  Niool,  Ch.D.  /oyer,  /.,  684 
L.  J.  Ctu  494. 
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2d,  BtihttUution — ff^/t  to  itttte  of  deeecued  ehildrm 
— Son  dead  ai  date  of  will  leaving  ehildren. — ^A 
testator  by  hia  will,  after  givrng  certain  legacies  to 
the  diildren  of  a  deceased  son,  A.  W.,  gave  the 
residue  of  his  estate  upon  trust  "  for  all  or  any  of 
lay  children  (exceptone  son  B.)  who  shall  be  liWngat 
my  death."  Tliis  clause  was  immediately  followed 
by  a  proviso  that  in  case  "  any  one  or  more  of  my 
ohildien  (other  than  B.)  shall  predecease  me,  leaving 
any  child  or  children  living  at  my  death,  then  anch 
chud  or  childien  of  my  deceased  child  (other  than 
B.)  shall  take,  and  if  more  than  one  in  equal  shares, 
the  share  which  his,  her,  or  their  parent  would  have 


taken  if  snob  were  living  and  over  the  age  of 
twenty-one  at  my  death." 

Held,  that  the  words  "shall  predecease  me" 
most  be  read  in  their  strict  grammatical  sense,  and 
that  the  children  of  A.  W.,  who  was  dead  at  the 
date  of  the  will,  did  not  take  under  the  proviso. — 
OoBBuroE,  Bb,  OoaaraoB  v.  Qobriitob,  Ch.D. 
Joyce,  J.,  267 ;  [1906]  1  Ca.  319;  76  L.J.  Oh.  116; 
93  L.  T.  831. 

See  also  Ademption,  1 ;  Appmatment,  1-3 ; 
Ohaiity,  1-3 ;  Probate,  4. 

WRIT  OF  POSSESSION.— See  Practice,  7. 
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